
ELECTIONS. Challengers at municipal elections — There i s no 
authority for* the presence of challengers at the counting of 
b a l l o t s i n non-partisan municipal ele c t i o n s . 

January 17, I9fc2 

Mr. Edward F. Sasaore 
Woodbury County A t t o r n e y 
ZOk Court House 
S i QUA C i t y , Iowa 

Dear Mr. Samore: 

T h i s w i l l acknowledge r e c e i p t of yours of the 2Gth, u l t . , 

i n w hich you s u b m i t t e d the f o l l o w i n g * . 

"Your ©pinion i s r e s p e c t f u l l y r e q u e s t s 
on the s i t u a t i o n a r i s i n g from the r e c e n t 
1961 m u n i c i p a l e l e c t i o n s c o n c e r n i n g the 
problem of th® p r e s e n c e of c h a l l e n g e r s 
d u r i n g the c o u n t i n g o f tb« b a l l o t s . You 
w i l l r e c a l l our m u n i c i p a l e l e c t i o n s a r e 
n o n - p a r t i s a n . On itoveasoer 7th i c a l l e d 
your o f f i c e f o l l o w i n g the dsmanti of one 
of th© c a n d i d a t e s t o have such c h a l l e n g e r s 
p r e s e n t . Such c l a i o i a r o s e p u r p o r t e d l y 
from S e c t i o n -^9.104, 19>S Coca of lowe. 

"Your o p i n i o n i s r e q u e s t e r as to whether 
or not i n m u n i c i p a l n o n - p a r t i s a n e l e c t i o n s 
such as thosa h e l o i n S I O U A C i t y , Iowa, 
c a n d i d a t e s a r e p e r m i t t e d the pr<2sencsj of 
c h a l l e n g e r s a t such e l e c t i o n s d u r i n g the 
c o u n t i n g of b a l l o t s . 

"Your o p i n i o n i s a l s o r e q u e s t e d as t o 
whether or not under any such c i r c u m 
s t a n c e s the C l e r k o f t h e C i t y of S i o u x 
C i t y woulc have the* a u t h o r i t y to i s s u e 
the c e r t i f i c a t e s t o each c a n d i d a t e f o r 
use by h i s c h a l l e n g e r s i f such chall@nu.ers 
ware p©rmitteo." 

mailto:chall@nu.ers
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In r e p l y t h e r e t o , 1 a d v i s e as f o l l o w s . 

There appears t o be no e x p r e s s p r o v i s i o n i n Chapter 363 

devoted t o the s t a t u t o r y a u t h o r i t y and d i r e c t i o n i n the conduct 

of m u n i c i p a l e l e c t i o n s w i t h r e s p e c t t o the presence o f a c h a l 

l e n g e r i n the c o u n t i n g o f b a l l o t s . The o n l y p r o v i s i o n f o r 

c h a l l e n g e r s t o be p r e s e n t a t the c o u n t i n g of b a l l o t s a t any 

e l e c t i o n ( o t h e r than the p r o v i s i o n f o r double c o u n t i n g boards 

s e t up i n Chapter 51, Code o f 1958) i s t h a t p r o v i d e d by S e c t i o n 

49.104, Code o f 1358, i n terms as f o l l o w s : 

"49.104 Persons p e r m i t t e d a t p o l l i n g p l a c e s . 
The f o l l o w i n g p e r s o n s shal1 be p e r m i t t e d t o 
be p r e s e n t a t and i n the immediate v i c i n i t y 
o f the p o l l i n g p l a c e s , p r o v i d e d they do not 
s o l l e i t v o t e s : 

" 1 . Any person who i s by law a u t h o r i z e d t o 
pe r f o r m or i s charged w i t h the performance 
o f o f f i c i a l d u t i e s a t the e l e c t i o n . , 
n 2 . Any number of p e r s o n s , not e x c e e d i n g 
t h r e e from each p o l i t i c a l p a r t y h a v i n g can
d i d a t e s t o be v o t e d f o r a t such e l e c t i o n , t o 
a c t as c h a l l e n g i n g committees, who are ap
p o i n t e d and a c c r e d i t e d by the e x e c u t i v e or 
c e n t r a l committee o f such p o l i t i c a l p a r t y o r 
o r g a n i z a t i o n . 

" 3 . Any number of pe r s o n s not e x c e e d i n g 
t h r e e from each o f such p o l i t i c a l p a r t i e s , 
a p p o i n t e d and a c c r e d i t e d i n the same manner 
as above p r e s c r i b e d f o r c h a l l e n g i n g com
m i t t e e s , t o w i t n e s s the c o u n t i n g o f b a l l o t s . " 

These p r o v i s i o n s , and s p e c i f i c a l l y the p r o v i s i o n s o f s u b s e c t i o n 

t h r e e t h e r e u n d e r , a r e not o p e r a t i v e i n a n o n - p a r t i s a n m u n i c i p a l 



P\r. t4*mr-4 F„ Samor-e January 

• e l e c t i o n , and i t i s q u i t s a p p a r e n t f r o m i t s t a r a s , notwi t h s t a n k i n g 

th© p e r t i n e n t p r o v i s i o n s of S e c t i o n 36.3.2.6, Co«e- o f I$S>li, i n t-«rras 

©S f O'l lows.: ' 

"363.26 M u n i c i p a l e l e c t l o a p r o c e d u r e . The 
m u n i c i p a l ©lection s h a l l fee conducted i n the 
aaanner p r o v i d e d by law f o r s o a t i u c t t g e n e r a l 
•©lections*" •. 

Pol i t i e s 1 p a r t i e s , ane. .membership t h e r e i n ar© not I n v o l v e d i n 

the conduct'.of &, non-par11 san man1-cipa 1 e l e c t i o n . I , t h e r e f o r e , 

answsr your r e v e s t a s f o l l o w s . 

1. ' C a n d i d a t e s o f a n o a - p a r t i s a n m u n i c i p a l e l e c t i o n arts, -not 

perm i-ttea the -presence of - . c h a l l e n g e r s a t such e l e c t i o n a u r i n a tha 

c o u n t i n g of b a l l o t s . 

In y - i s j f the e x c l u s i o n nsacfoea i n answer t o yowr 

q u e s t i o n '!.'» t h e r e appears no reason to answer your qyery 2, 

tfery t r u l y y o u r s , 

OSCM. STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y -S«nsral 

OS* l a 



COUNTIES AND COUNTY OFFICERS: Steward o f County Home A 
c o r p o r a t i o n i s not e l i g i b l e t o be steward o f a county home as 
the d u t i e s t o be parformed by the s t e w a r d a r e p e r s o n a l s e r v i c e s 
t h a t c o u l d be performed o n l y by him. 

•January I S , 1S&2 

h r . H a r o l d B. Hs;sl»n§a 
Mahaska County A t t o r n e y 
118. f i o r t h H a r k s t S t r s t s t 
O&ka.loosa, Iowa 

Gear Hr, rUssMmjpi 

T h i s w i l l a c k ^ w i e e g a r«c«?pt o f yo u r s of t i t * 2&th,.,-

u-11., i n wni ch you suomi tfc«s<2 t h e f o l l o w i n g : 
; iThe : Steward of our County Roro« c e s i r e s 

• t o i n c o r p o r a t e i n or o a r t o 1 i m l i U a b l I I t y . 
.. i n case -of.- S*J 11. 
• 1 would a p p r e c i a t e an •opinion a s t o t.h« 
l e g a l t t y of our Soare o f S u p e r v i s o r s ap
p o i n t i n g such a c o r p o r a t i o n , uno&r S e c t i o n 
253.^ o f the Coca of IOV*B, to a c t a s -Stewara 
of t h s County Haras." 

. In r e p l y t h e r e t o , w i t h o u t e l a b o r a t i o n upon o t h e r reasons 

f o r c o n c l u d i n g t h a t a c o r p o r a t i o n i s not e.l t.gibl® t o b* _stewarc 

o f a co u n t y hosaa, i t seems s u f f i c i e n t t o s t a t e t h a t i n vies; of 

ihii f a c t t h a t c o r p o r a t i o n s a c t on I .y t h r o u g h a g a n t s t h a t i n th© 

& vent o f such appointment the c o r p o r a t i o n ' s a g e n t s woulo bu j u s t 

t h a t anes n o t county agents.. P l a i n l y , the d u t i e s t o be p e r f ^ n a e c 
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by the s t e w a r d «r« persona"! s e r v i c e s Chat coul<* fee ,perforae<3 

o n l y by htm,. 

Tha answer i s p l a i n l y i n t h e n e g a t i v e . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS: l a 



COUNTIES AND COUNTY OFFICERS: County Board of Supervisors — 
In proceedings before the Board of Supervisors, there are no 
requirements that a nomination of an appointive county office 
bare a second. 

January 8, 1962 

Mr. yi l i l a a i Stuart Charlton 
Delaware County Attorney 
Manchester, Iowa 

Bear Mr. Charlton: 

This w i l l acknowledge receipt of yours of the 2nd, 

i n s t i , in which you submitted the following: 

"Pursuant to my phone c a l l of January 2, 
1962, the Delaware County Board of Super
visors has requested me to ask you for an 1 

o f f i c i a l opinion on the following question: 

"(1) Hay a duly elected Chairtcan of a three 
l member Board of Supervisors second a motion 

made by one of the other members thereof? 

"(2) If the answer to Question One i s i n the 
negative, may the Chairman yield the chair 
by appointing either other member of the board 
as temporary chairman with the chair Immediately 
reverting to biro after he has seconded the motion? 

"As orally advised, we request a written 
opinion on or before January 8th, 1962, as 
the Board has adjourned i t s regular meeting 
unti l said date." 

In reference to the foregoing I advise as follows. 

1. With reference to the proceedings before the Board 

of Supervisors, i t was said i n the case of Tborson v. Board of 

Supervisors. 249 Iowa 1088c 

"(7) He have said at least three tisaes in eases 
generally like this ghat the requirements imposed 
by statute upon an inferio r tribunal should not be 
too technically construed, lest i t s efficiency be 
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v. Long, 151 Iowa 47, 50, 130 «, W. 152,153$ 
Morrow v. Harrison County, supra, 245 Iowa 
725, 740, 64 ®. 2d 52, 61; Johnson v. 
Monona-Harrison ©rainege Diet., .supra, 246 
Iowa 537, 5S0, 68 ST. W. 2d 517, 525. »e 
have also said proceedings before a board 
o£ supervisors and like tribunals are necessarily 
Informal and courts are not disposed to review 
them with technical strictness. Karris v. Board 
of Trustees, supra, 244 Iowa 1169, 1176, 59 ft. M. 
2d 234, 238, and citation.' 5 

2. The Board has the power to adopt i t s owe rales, not 

inconsistent with law, as It say deem necessary for Its own government. 

See Section 332.3 (2). It does not appear to be a prerequisite i n making 

use of the foregoing Statute that i t s rules be formalized, but may he 

Informal and made to enable the Board to perform i t s statutory duties. 

3. Robert's Rules of Order, revised 1951, at page 37 

provides: > 

"The following do not require a second; 

at 

9 * * 
dominations 

» • • 

4. There appears to be no statutory requirement that a 

nomination for engineer before the Board be seconded, and as a 

catter of fact the statute authorizing such appointment appears 

to cosjtesplate Informal action by the Board. Such Statute, 

Section 309.17, Code of 1958, provides the following; 

"309.17. Engineer—term. The board of 
supervisors shall employ one or more regis* 
teredvcivil engineers who snail be known as 
county engineers. The board shall f i x their 
term of employment which shall not exceed 
three years, but the tenure of office say be 
terminated at any time by the board. ** 
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The use of the word "esjploy" l a the foregoing Statute would 

justify drawing an inference that specific formal action i s 

not required, i n leaking the appointment. 

Very truly yours, 

OSCM STRAUSS 
f i r s t Assistant .Attorney General 

GSjra 



STATE OFFICERS AMD DEPARTMENTS. lows P u b l i c Employees' 
R e t i r e m e n t System. The i n t e r e s t o f a member o f the Iowa 
P u b l i c Employees' R e t i r e m e n t System i s not s u b j e c t to f e d e r a l 
l e v y by d i s t r a i n t . " 

January 8, 1962 

Mr. M a r v i n R. S e l d e n , J r . 
C o m p t r o l l e r 
L O C A L 

Dear Mr. S e l d e n : 

T h i s w i l l acknowledge r e c e i p t of yours of September 11, 

1961, i n which you submit t h e f o l l o w i n g : 

" C h a pter 978.39, Code o f 1958, s t a t e s : 
8 The r i g h t , of any p e r s o n t o any f u t u r e 
payment under t h i s c h a p t e r s h a l l not be 

. t r a n s f e r a b l e or a s s i g n a b l e , a t law o r i n 
e q u i t y , and none of the moneys p a i d o r 
p a y a b l e or r i g h t s e x i s t i n g under t h i s 
c h a p t e r s h a l l be s u b j e c t to e x e c u t i o n , 
l e v y , attachment, g a r n i s h m e n t , or o t h e r 
l e g a l p r o c e s s , or t o the o p e r a t i o n of 
any b a n k r u p t c y or i n s o l v e n c y law. These 
moneys s h a l l a l s o be exempt from t a x a t i o n , 
e i t h e r as income or as p e r s o n a l p r o p e r t y . ' 
"We have been s e r v e d w i t h a l e v y by the 
I n t e r n a l Revenue S e r v i c e on an iowa P u b l i c 
Employees' R e t i r e m e n t r e f u n d . We r e q u e s t 
your o p i n i o n as t o whether we a r e r e q u i r e d 
t o pake the l e v y a g a i n s t funds o f the Iowa 
P u b l i c Employees' R e t i r e m e n t System." 

In r e f e r e n c e t o the exemption from " e x e c u t i o n , l e v y , 

a t t a c h m e n t , garnishment, or o t h e r l e g a l p r o c e s s , " , p r o v i d e d by 

S e c t i o n 978.39, i t s h o u l d be n o t e d t h a t a s t a t e cannot p r o v i d e 

an exemption t o f e d e r a l t a x i n g s t a t u t e s and when the s t a t e a t t e m p t s 
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such an exemption, i t i s i n v a l i d as a g a i n s t the f e d e r a l s t a t u t e s . 

In re $ a s h i ngton Square SI urn C l e a r a n c e , Borough o f Manhattan, C i t y 

'of Mew York, 5 N.Y. 2d 300, ]8H N.Y.S. 2d 585, 157 £. 2d 587 

(1959). 

A l e v y by the I n t e r n a l Revenue S e r v i c e i s made under 

a u t h o r i t y of U.S. Code, T i t l e 26, S e c t i o n 6331, which reads as 

f o l l o w s : 
"§6331. Levy and d i s t r a i n t 
" ( a ) A u t h o r i t y o f S e c r e t a r y or d e l e g a t e . 
I f any person l i a b l e t o pay any t a x n e g l e c t s 
o r r e f u s e s t o pay the same w i t h i n 10 days 
a f t e r n o t i c e and demand, i t s h a l l be l a w f u l 
f o r the S e c r e t a r y o r h i s d e l e g a t e t o c o l l e c t 
such t a x (and such f u r t h e r sum as shal1 be 
s u f f i c i e n t t o c o v e r the expenses of the l e v y ) 
by l e v y upon a l l p r o p e r t y and r i g h t s t o p r o 
p e r t y ( e x c e p t such p r o p e r t y as i s exempt under 
s e c t i o n 633^) b e l o n g i n g t o such p e r s o n o r on 
which t h e r e i s a l i e n p r o v i d e d i n t h i s c h a p t e r 
f o r the payment o f such t a x . " . . . . 

I t i s apparent t h a t t h i s s e c t i o n i s v e r y broad i n i n 

c l u d i n g ! , a l l p r o p e r t y and r i g h t s t o p r o p e r t y ( e x c e p t such p r o p e r t y 

as i s exempt under s e c t i o n .633^) b e l o n g i n g to such person or on 

which t h e r e i s a l i e n . . . 1 1 However, the law o f the s t a t e i n 

which the p r o p e r t y i s l o c a t e d d e t e r m i n e s the quantum o f the t a x 

payer's p r o p e r t y or h i s r i g h t s i n the p r o p e r t y l e v i e d upon. U.S. 

v. Brosnan, 363 U.S. 237, H L. Ed. 2d 1192, 80 S. Ct. 1108 (I 9 6 0 ) 

u n l e s s t h e r e be "'congressional d i r e c t i o n t o the c o n t r a r y " . No 

such d i r e c t i o n appears to e x i s t . The fund upon which the l e v y 

i s b e i n g a t t e m p t e d a r i s e s from Chapter 97B o f the Code of Jpwa (1958) 
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Jam»»ry. $, 

and the r i g h t s of the employee-taxpayer must be de t e r m i n e d under 

t h a t c h a p t e r . The payments mace i n t o the system by the employee 

a r e i n the n a t u r e of a t a x wi t h h e l c a t the source by the employer. 

S e c t i o n s 978.11 and 97B.\k. The employees' r i g h t s a c c r u e i n the 

form of " c r e d i t s " t o him and he i s a d v i s e d a n n u a l l y o f h i s 

"accumulated c r e d i t s . " S e c t i o n 978,18. The employee i s not 

e n t i t l e d to r e c e i v e any b e n e f i t s under the p l a n u n t i l he has 

f i l e d an a p p l i c a t i o n and i t has been approved by the deputy f o r 

c l a i m s o r on a subsequent a p p e a l . S e c t i o n s 97B.25-32. Any r i g h t s 

he may have under the system a r e p u r e l y p e r s o n a l and a r e f u r t h e r 

l i m i t e d and p r o t e c t e d by S e c t i o n 378.39. Thus, i t appears t h a t 

the r i g h t s o f the employee a r e thos e o f a c r e d i t o r l i m i t e d t o 

the e x t e n t p r o v i d e d , by Chapter .978, whereas the p o s i t i o n of the 

S t a t e i s t h a t o f a d e b t o r , but o n l y upon the c o n d i t i o n s and to 

the e x t e n t p r o v i d e d by the c h a p t e r . 

I t has been h e l d by s e v e r a l c a s e s t h a t a chose i n 

a c t i o n c r e a t e d by a debt i s not such a p r o p e r t y r i g h t as i s 

s u b j e c t to d i s t r a i n t under S e c t i o n 6331 of the U n i t e d S t a t e s 

Code. In U.S. v. Western Union T e l e g r a p h Co., 50 F. 2d 102 

(2 C C A . 1931), i t i s sa i d ? 

''Section 3 i 6 6 c o n t e m p l a t e s a l i e n on t a n g i b l e 
p r o p e r t y o n l y , p e r s o n a l t y or r e a l t y o r e s t a t e s 
i n r e a l o r p e r s o n a l p r o p e r t y which ace o r may 
be the s u b j e c t of a p r e s e n t s a l e o r assignment 
by the d e l i n q u e n t t a x p a y e r . . . . C o n s e q u e n t l y , 

i t would seem t h a t the l i e n does not a p p l y t o 
a debt. . . . The s t a t u t e does not a u t h o r i z e 
g a r n i s h m e n t , and i t does not a u t h o r i z e the 
U n i t e d S t a t e s t o proceed a g a i n s t a d e b t o r o f the 
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N o r t h w e s t e r n 'T-alegraph Company, p r o h * k i t i n g 
the d e b t o r from p a y i n g i t s deist t o th© com
pany.''' 

In U.S.,. v.. Agtna,,Ufs Co., ^6 F. Supp, 3d {Com, 

tn« c o u r t he i d t h a t an i n t a n g l b i s p r o p e r t y - f i g h t i s not 

s u b j e c t to d i s t r a i n t . • In t h a t eas® t h s -court s a i d : 
u S e c t i o n (6.321.) usss.: broad languages i t 
s u b j e c t s t o H e n 8 a l l p r operty, and r i g h t s - t o 
p r o p e r t y , -whether r@al or p e r s o n a l , b.e1©agi#*j 
t o ' the t a x p a y e r . I f we c o n s t rye t h i s sweeping 
lan^ua^e t o i n c l u d e i n c o r p o r e a l p e r s o n a l p r o 
p e r t y , the mora l i m i t e d 1-angua-ga .of S e c t i o n 3fefG 
•(6331) s t r o n g l y s u g g e s t s a c o n s c i o u s i.nt@nt .to' 
i a c i u«ae wi t b i n the remedy of - o i s t r a I n t on 1 y 
c o r p o r e a l p r o p e r t y e x c e p t a s o t h e r w i s e s p e c i f i e d 
t h e r e i n , " 

"Thus the h i s t o r i c a l a p proach l e a d s t o the coti--
c l u s i o n t h a t p e r s o n a l p r o p e r t y s u b j e c t t o dis*-
t f a i n t 'under the a u t h o r i t y o f what i s -now..Section 
36^0 (6331) o f the i n t e r n a l Revenue Code, , , . 
i s Ii-mlted t o c o r p o r e a l p r o p e r t y • s * e e p t as -©the'r» 
w i s e p r o v i d e d i n t h a t same s e c t i o n , " 

i n a c c o r d w i t h t h e .a'o©ye--cltee c a s e s ar@ l),S,. t.v f i. 

Metropo.l j tan t L i f e I n s . Co., 41 F. Supp. 91, a f f-'d, 5 30 F, 2d 

(19^2) j • i n re, S p o r t Coal Co.., I2& F, Supp. 517 ( 0 . C,, Va, 15**). 

Mote- t h a t ^ p r o v i s i o n o t h e r w i s e " i s made »ii S e c t i o n 66,31 w i t h 

r e s p e c t t o t h e s u b j e c t .matter o f the l e v y in t h a t such l e v y i n 

c l u d e s o t h e r s p e c i f i c p r o p e r t y in' the fo1.1 owi n-§- l artguaga* 
M . , .Levy saay se mads upon the a c c r u e d 'salary' 
o r wages o f any o f f i c e r , employee, or el-acted 
o f f i c i a l , o f the U n i t e d S t a t e s , the 8 i s t r i c t of • 
Columbia, o r any agency o r instrume.ntali.ty o f 
the U n i t e d S t a t e s o r the d i s t r i c t o f Columbia, 
by- s e r v i f r g a n o t i c e o f l e v y -on-the ^ p i o y s r - * 
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A.i*d, I n s o f a r as the -power o f - d i s t r a i n t as a fsethod of c o l l e c t i o n 

whs-re the ta«. i s concernee, K Is by t h a t Statute., S e c t i o n & 3 3 H © ) , 

«®ee I n c l u s i v e of the terra l e v y . The language o f t h a t s e c t i a n i s 

Shi 5 ; 

(b) S e i z u r e and s a l e s o f p r o p e r t y . - * T h e 
term u 1 e v y u as 'used i n t h i s t i t l e i n c l u d e s 
the powsr o f d i s t r a i n t and s e i z u r e by -any 

•maans. In any case i n w h i c h the S e c r e t a r y 
o r h i s d e l e g a t e nsay l e v y upon p r o p e r t y or 
r i g h t s - t o p r o p e r t y , he may s e i z e and se.11 
such p r o p e r t y - o r r i g h t s t o property, (whether 
r e a l or p e r s o n a l , t a n g i b l e o r i n t a n g i b l e ) , * " 

•it would appear, t h e r e f o r e , t h a t any i n t e r e s t an employee 

of the S t a t e of Iowa may have In the iowa -Pub 1 i c Employees* R e t i r e 

ment System I s not such as Is s u b j e c t to d i s t r a i n t un-d&r' Sect i o n 

6331 of the I n t e r n a l -Revenue Cooe, 

Vs r y t r u ] y y o u r s , 

OSCAR STRAUSS • 
F i r s t . A s s i s t a n t - A t t o r n e y General 

OS; l a 
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COUNTIES AW COUNTY OFFICERS: £1actton to f i l l vacancy in 
o f f ice of County A u d i t o r , A person"appointed to F111 vacancy 
in o f f i c e of County Auditor holds o f f i c e u n t i l the next 
general e l e c t i o n and at such e l e c t i o n the vacancy s h a l l be 
f i l l e d f o r the remainder of the term, and the nominee f o r 
such vacancy s h a l l be se l e c t e d ' a t the preceeding primary. 

February 2&, lj>42 
Mr, E-.<sward -F, Sassore 
Woodbury County Attorney 
ZQk Court House 
Sioux C i t y , low© 
Dear Mr. Sajsorei 

This w.ili acknowledge r e c e i p t of yours of the 14th, 
.Inst,, In which you subtai t the following: 

" f o y r o p i n i o n .i s " r e s p e c t f u l ! y requested 
•conserning the .ele c t i o n to .the County 
-Auditor f o l l o w i n g the reraoval o f , and 
replacement of hisr. -by an a u d i t o r appointed 
by the Board-of S u p e r v i s o r s . 
HThe present was appoint-©** on .February l i , , 
li-62 to f i l l , the vacancy, of the audi .tor 
which was a four year term corsnencing w i t h 
'th«. year 1961, The f o l l o w i n g problems 
must b€ resolved.' 

"'(1) i s 'it necessary that /the P.ri-mar.y 
•£**•?. l o t o f June of provide- f o r c a n d i * 
cscy f o r the unexpired t e r n of the audi-tor 
removed? 
'•'•(I.) What should be used In the capt i o n 
In•the b a l l o t to•dealgnate t h i s o f f i c e In 
the Primary E l e c t i o n of the f o l l o w i n g .elec
t i o n s"r 

n { % ) i s the person so e l e c t e d to complete", 
the unexpirod tana o a l y ? w 

(1) In-answer to your question (1}, I .would advise you 
that on the a u t h o r i t y of o f f i c i a l ©pinion ©f t h i s 'Department 



Hr» Edward f . Saraore February Zf>t 1SM&2 

issued 'Faferuary 16, IBM, a copy of which i s hereto attached., 
t h i s o f f i c e s h a l l fee . f i l l e d i n the general e l e c t i o n t o fee held 
in November of 1342., eno under the p r o v i s i o n s of S e c t i o n %3.3, 
Code of l i ' i ' . i , riots!nations to f i l l t h i s vacancy s h a l l tee made 
at the prhaary e l e c t i o n to- be halo In June of 

(2) i n answer to your question (&),' i Mould' adv i s e you 
that the ca p t i o n in the -ha!lot-designating the o f f i c e t o be 
f 11 led to be t h i s : • ' .. 

For County Audi t o r 
' ( To f i 11 vacancy ).. 

(3) In answer to your question {3)» I would adv i s e you 
on the a u t h o r i t y of opinion a t t a c h e ^ that the .person to be 
a l e c ted s h a l l be e l e c t e d to f i l l the unexpired tarsi of the 
removed a u d i t o r . 

¥ery t r u l y yours, 

0SCAR ST&AifSS 
F i r s t . ' A s s i s t a n t Attorney Seneral 

OS; l a 

Enclosure 



TAXATION: A g r i c u l t u r a l land w i t h i n c i t y , §428.16, Code of Iowa 
1958. A g r i c u l t u r a l land w i t h i n the l i m i t s of a c i t y not l a i d 
o f f in p a r c e l s of ten acres or l e s s i s not exempt from c i t y or 
town taxes. Stock of merchandise held f o r r e s a l e on such pre
mises i s taxable under the p r o v i s i o n s of §428.16, Code of Iowa 
.1958. 

February 26, 1962 

Kr. Richard F, 'Braneo 
li i a County Attorney 
Ida Srove, Iowa 
•Dear Mr. Branco: 

This w i l l acknowledge r e c e i p t of your request in 
terns as f©1 lows: 

"The Courtly Assessor of Ida County, Iowa, 
has asked me- t o o b t a i n your o p i n i o n upon 
the f o i 1 ©w'ing le g a l problem, to*yfJ't: 
"There are several p a r c e l s of land, o f more 
than ten'acres- e a c h / located w-i t h i n the 
c i t y l i m i t s of the c i t y of Ida 4rove, Ida 
County, -Iowa, which a r e taxed as farm lanos 
at "the rate of approx legate l y ~>9 m i l l s . The 
tax rate w i t h i n the c i t y of - laa Grove i s 
• approximately 7!s a i l l s . the County Assessor 
wonders whether these lands l e g a l l y ..come 
w i t h i n the'exemption of Chapter kQk.IS of the 
Imm which s t a t e s in e f f e c t t h a t , ,:'$o lana 
included wi t h i n the l i m i t s o f any m u n i c i p a l 
c o r p o r a t i o n which Is not l a i d o f f i n l o t s of" 
ten aor'irs or l e s s , and' which i s a l s o i n good 
f a i t h occupied and used f o r a g r i c u l t u r a l ans 
h o r t i c u l t u r a l purposes s h a l l be taxable f o r • 
any c i t y or town purposes, ********". 

•rfThe p a r c e l s of lane involved are described • 
as f o l l o t a s " 
M l . Parcel -fee i s a'\h acre t r a c t upon which' 
the owner has construe ted several eoraiBercial 
b u i l d i n g s . These b u l l dings are constructed and 
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use« f a r the o f f i c e of a commercial well 
d r i 11 i'ng company* t h e - o f f i c e o f a water 
s o f t e n i n g s e r v i c e , a ga s o l t o e f i l l i n g s t a 
t i o n and an implement and autotaoM l e s a l e s ' 
business. The b u i l d i n g s are rented by the 
operators thereof from- the owner o f the 1** 
acre t r a c t , A small p a r t of t h i s parcel i s 
rantec by the l o c a l . G o l f Club as part of 
i t s Goif Club's fai r w a y , and the balance of 
the land Is taken up by a creak. Ho crops 
ere grown upon the premises. 
w 2 . A pa r c e l of more than ten acres, which 
i s used f o r the s o l e purpose of s t o r i n g fares 
imp'!assents held f o r re s a l e by an Implement 
d e a l e r , and f o r the storage of b u i l d i n g . e q u i p 
ment. The balance of t h i s p a r cel not usee 
f o r the. storage of aipcMnary and equipment, 
i s vacant and no crops are grown thereon. 

"3-» A parcel of land c o n t a i n i n g 30 acres 
or mora, a small p o r t i o n thereof being used f o r 
the b u i l d i n g and equipment of a rendering, works, 
and the balance c o n s i s t i n g of timber land upon 
which no crop i s grown, no l i v e s t o c k r a i s e d , and 
from which no timber i s s o l e commercially. 
H4-. A per eel of lane c o n t a i n i n g more than ten 
ac r e s , which has not been subdivided i n t o l e t s 
and- b l o c k s , although the sasp© l i e s a-jacent to a p o r t i o n 
of the c i t y developed as a r e s i d e n t i a l d i s t r i c t * 
Ho crops are grown or l i v e s t o c k r a i s e d upon t h i s 
p a r c e l of lane and no use i s made of i t whatso
ever. 

"Your o p i n i o n would be appreciated as to whether 
each of the above described t r a c t s come w i t h i n the 
exemption from taxes f a r c i t y purposes at Chapter 
**04.1 > of the Code, and i n the event -the land 
described as Parcel 1 above •.•comes w i t h i n the exemp
t i o n of s a i d Chapter and should not be taxes f o r 
c i t y purposes, your f u r t h e r o p i n i o n Is d e s i r e s , a««s 
a l s o as to whether a stock of merchandise held f o r 
re s a l e upon said.premises should.be taxed at the 
high c i t y tax rate or the low farm t a x rate.'*' 
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in r e p l y thereto, i woulc advise as f o i i o w s . 

It app&arin^ that none of tt»« la«*d Included i n the f a c t 
s i t u a t i o n s set out by you - i s l a i % * o f f i n p a r c e l s of ten acres 
or l e s s * answers thereto are condi tionefi upon whether s^ch 
lands are t*s«c ano occupied f o r a g r i c u l t u r a l or h o r t i c u t t u r a i 
purposes, frm the f a c t s s t a t e d , h o r t i c u l t u r e i s not invol v e c 
i n the d«termination of thv several s i t u a t i o n s , -and so 
r e s t r i c s i n t e . 

A g r i c u l t u r e i s defined i n the case of Grouse v.. clove's 
lurfeey Rf/»cr>3 i51 Iowa 1SS, i.Ct* ** 2o as follows? 

" " A g r i c u l t u r e * i s v a r i o u s l y d e f i n e d , but 
g e n e r a l l y , i n i t s broanu sense, i t i s s a i d 
to be * the a r t or science of c u l t i v a t i n g 
the yroufto* i n c l u d i n g h a r v e s t i n g of crops 
anc rsarin-g and manage»r«ii»t of I ivastock, * 
3 C«J„$.«, A g r i c u l t u r e , s e c t i o n 1, pag# 3&*. 
In Sl y c o r * v, Horn, 179 J ©we £36, ^ S , i&2 
H.W. 2"»9, a:.i2, 7 Aa.R, U§5, we quoteu w i t h 
apparent approval, from Simons v. Love 11 
(? H e i » k » ) 54 Tenn. Sitf, i l o t tt,lt Is 
eq u i v a l e n t to husbandry, anc husbandry, 
Webster o* f Jnes to be the business of a 
fars i e r , esMjprehondin^ a g r i c u l ture or t i 1 lage 
of the ground, the r a i s i n g , esanaglng ana 
f a t t e n i n g of c a t t l e and otiter domestic 
animals, the maaagawaot of the i i a l r y and 
whatever t h * land produces. 

App l y i n g t h i s d e f i n i t i o n to your questio«s, i answer as 
f o l i o w s , 

(1) Insofar as the pa r c e l utfacribea i n your question 1., 
I a** of the o p i n i o n that p a r c e l i s not -v^empt free? t a x a t i o n f o r 
s i ty or.town purposes. 
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Mr. Richard F. 8ranGO 

(2) Insofar as the p a r c e l described In your question 2. 

i s concerned, .1 aw of the o p i n i o n that p a r c e l i s not exempt from 

t a x a t i o n f o r c i t y , or. town purposes. 
(3) 'Insofar as the p a r c e l described in your question 3 

i s concerned, .1 an-3 of the o p i n i o n that p a r c e l i s .not-'exempt' from, 
t a x a t i o n f o r c i t y or town purposes. 

{h) Assuming that the parcel described i s w i t h i n the 
confines of the c i t y , i asr* of the opinion that p a r c e l i s not 
exempt from t a x a t i o n f o r c i t y or town .purposes. 

In .answer to your question as to whether a .stock of mer*' 
chandJse h e l d f o r r e s a l e on the premises described i n your .ques
t i o n h should .be. taxed, 1 am of the o p i n i o n that such stock of 
merchandise i s taxable unoer the p r o v i s i o n s of S e c t i o n 4.2-S,'16, 
Cod© of 1958. 

Very t r u l y yours, 

OSCAR STRAUSS 
F1 r s t • A s s i s t e n t At t o rm y General 

OS: l a 



T'OWNSK I PS J withdrawal by I n e l v r d u a l s from town-township f i r e ' 
d i s t r ict.s Chapter 357A, Code" of' 195s, Interpreted'. There 
i s no s t a t u t e a u t h o r i z i n g withdrawal .toy i n d i v i d u a l s belonging to 
an e x i s t i n g town-tovwi ship f i r e d i s t r i c t i n order 'to j o i n another 
f 1 re di:st r i c t . 

Mr. J . T. Snyder F p b r u a r v 2 q ld6? 
Buena V i s t a County Attorney r e o r u a r y i ^ o ^ 
Storn? Lake, Iowa 
Gear Hr. Snyder; 

This wi 11 acknowledge r e c e i p t of yours of the l&th, 
i n s t . , in which you submitted the following,! 

. "1 have a question' from two d i f f e r e n t areas 
of the County, A l t a and A l b e r t City,' i n 
reference' to a matter i n v o l v i n g the same 
question:. The question i s in two p a r t s ; 

"a., Hey i n d i v i d u a l s belonging to an 
e x i s t i n g town*township f i r e d i s t r i c t , 
v o l u n t a r i l y e l e c t to be included i n 
another e s t a b l i s h e d d i s t r i c t " ? 
b. i f the answer t o (a) above i s i n 
the a f f i r m a t i v e , , how. s h a l l the Town
ship C l e r k d i v i d e the funds a v a i l a b l e 
f o r f i r e p r o t e c t i o n through the County 
Audit o r between the e x i s t i n g D i s t r i c t 
and the other D i s t r i c t by which the 
i n d i v i d u a l members e l e c t to be served? 

" i n each case, the Township Trustees have 
received a p e t i t i o n or n o t i c e of e l e c t i o n 
from I n d i v i d u a l farmers w i t h i n an e s t a b l i s h e s town-
township f i r e d i s t r i c t that these i n d i v i d u a l 
farmers d e s i r e to be served by another d j s * 
t r i c t , i n one case by the A l b e r t C i t y F i r e 
Department and In the other case, by the 
A u r e l i a F i r e Department in Cherokee County. 
This would appear to me to req u i r e a con
s t r u c t i o n o f 'Section 35S.M, which provides, 
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'The Township Trustees of any Township 
may purchase, own, rent or maintain f i r e 
apparatus and equipment and provide 
housing f o r same and f u r n i s h s e r v i c e s i n 
the e x t i n g u i s h i n g of f i r e s i n s a i d town
sh i p , independently or j o i n t l y with any 
a d j o i n i n g township or townships, l i k e w i s e 
a u t h o r i z e d as herein provided, or w i t h any 
C i t y or town." 
"Must the Township Trustees, under t h i s 
S e c t i o n , be a party to any p r o v i s i o n s of 
f i r e d i s t r i c t s , or may the i n d i v i d u a l s of 
the d i s t r i c t e l e c t to be served by another 
d i s t r i c t i r r e g a r d I e s s of the a c t i o n of the 
trustees? 

"An e a r l y r e s o l u t i o n of t h i s question i s 
requested, since one of the Township C l e r k s 
involved has a request from the A u r e i i a F i r e 
Department f o r tba p r o p o r t i o n a t e amount of 
the funds l e v i e d i n the e x i s t i n g D i s t r i c t 
f o r f« re purposes. u 

In reply thereto, i a d v i s e as f o l l o w s . 
1 am of the opinion that answer to your f i r s t ques

t i o n i s i n the negative. This i s grounded upon tha f a c t 
that no express p r o v i s i o n i s made in Chapter 357A, Code of 
1958, a u t h o r i z i n g such withdrawal from one d i s t r i c t i n order 
to j o i n another. Lacking t h a t , such r i g h t does not e x i s t . 
A comparable s i t u a t i o n e x i s t e d i n a county l i b r a r y e s t a b l i s h e d 
under the p r o v i s i o n s of Chapter 35-8B, Code of 195b, where an 
attempted withdrawal therefrom was denied by the Supreme 
Court i n the case of Isbel1 v. Board of S u p e r v i s o r s , 2^3 iowa 
3^1, 5h mi 2d 5Q8, where the Court s a i d : 

"When t h i s county l i b r a r y was e s t a b l i s h e d 
C o r r e c t i o n v i l i e had no f r e e p u b l i c l i b r a r y 
— i t was e s t a b l i s h e d l a t e r . It i s not 
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•questipneo that Correct»onviHe was i n -
•cTuded w i t h i n the county l i b r a r y d i s t r i c t 
a t the outset. -Mothing, has happenm that 
c o n s t i t u t e s a withdrawal of the town from 
t h a t d i s t r i c t unless the establishment of 
the town l i b r a r y has that e f f e c t , we f i n d 
no s t a t u t e which' so provides. • If forma
t i o n of a town l i b r a r y i s to c o n s t i t u t e a 
withdrawal of the town from an e x i s t i n g county 
l i b r a r y d i s t r i c t the l e g i s l a t u r e must so pro
v i d e , . u n t i l 11 .does-there i s no b a s i s f o r 
such h o l d i n g . P l a i n t i f f ' s remedy at t h i s p o i n t 
r e s t s w i t h the l e g i s l a t u r e . , not the c o u r t s . 
See JCisiner v. Board of Assessment, 2S5 Iowa 
kdkt ktk, 26:0. 587; In re Estate of Megan, 
•232 Iowa &2S, S29,. 5 -N..W. 2d .856. 859-j 5© Am. 
J u r . , S t a t u t e s , s e c t i o n 23**.; S3 C.J., S t a t u t e s , 
s e c t i o n 57-fc.'1 

Subsequent to such' o p i n i o n , the l e g i s l a t u r e d i e enact escap 
l e g i s l a t i o n from such county l i b r a r y as shown by Section 
35-S8.16, p r o v i c i n g as fo l l o w s : ' 

H35£S. 16 'Withdrawal of c i t y -or town from 
d i s t r i c t . Whenever -any incorporated c i t y 
or town, having taaintaineb an a s s o c i a t i o n 
l i b r a r y f o r at l e a s t ten years p r i o r to the 

• establishment of a county' l i b r a r y which has 
become a part of the tax supported c i t y or 
town l i b r a r y and being a p a r t of, the county 
library d i s t r i c t , and having l e v i e d a tax 
of i t s own equal to or greater than that 
of the county l i b r a r y d i s t r i c t f o r the same 
purpose, s h a l l decide to withdraw from the 
county l i b r a r y d i s t r i c t , i t may do so by 
g i v i n g n o t i c e by c e r t i f i e d a i a i l to the 
hoard of l i b r a r y t r u s t e e s of said' county 
'Horary and the county a u d i t o r p r i o r to 
J u l y 10, by the governing body of s a i d 
incorporated c i t y or town, of i t s w i t h 
drawal from the county l i b r a r y d i s t r i c t , 
and t h e r e a f t e r s a i d incorporated c i t y or 
town, s h a l l cease to be a part of or i n * 
c lude.d i .n sa i <?•, eoun t y library d 1 s t r i e t , " 



Mr. J . T. Snyder February 23, 1962 

Sn view of the negative answer to your question 
number 1., en answer t o your question number 2. i s not 
required. 

Very t r u l y yours, 

GSs l a 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNT U S Am COUNTY OFFICERS: goard o f S u p e r v i s o r s . $3*»9.1ti. Code 
o f 1958. fa publ Ishinc; the p r o c e e d 1119s ©f-Board o f S u p e r v i s o r s ! 
compensation o f secondary road employees, the compensation of each 
employee must be . l i s t e d s e p a r a t e l y , f u e l i c a t i o n o f the t o t a l com
p e n s a t i o n t o a l l such employees I s regarded as " b u n c h i n g " end i s 
u n a u t h o r i z e d . 

n a r c h 1 0 , 

#ir* Sary L. Cam#r®n 
J e f f e r s o n County A t t o r n e y 
ftsS rf'Se.ia, i » s 

Sear Mr. Cesser©*?* 

ftef$r«»ee I s h e r e i n mm® m y o u r s of the I7*h» **lt«» 

In w h i c h ypy w t e J i t w d 'the f o l fowlrt$i 

**The County Au#l t o r o f J e f f e r & o n County* J owe* 
has r e q u e s t e d -my o f f i c e t o s e c u r e an o p i n i o n 
from the A t t o r n e y S a l t e r * ) the f o l l o w i n g * 

'In p«bl I *hl*»t, t h t «<inue :s o f the £>oarc of ^ i a p ^ r * 
v i sot s ^ r o . ^ ^ . o i n y s , w~ b<sv^ *n 1 i s t l n * , j j . h 1*0 
o f tn.. s>. w ^ i e r y roau employees and s n v f f v,rass 
waj».*». T h v i r pay has ©ts-n on an hour) y u a s i s . 
S t a r t ! ^ * pr H l» 1562 they w i l l p a i d o»i a m>,ubly 
o a s i s , 'rou}?; R p o s s i b l j to l i s t tht-se employee* 
a l a ^ j «4lih l i i g ,»}<;ctive o f f i c-jt s, ti«put i e s an*- w l u r k s 
® « y n^t 11 s i ther.. each n.onth hi the Soerd's P r o ^ e ^ i n e j s . 
This r a l a i is *> frn#»i t » x <*^i»tH-rs o f f lew o>< c l a i r , 
t©r:vs a-i •*© tsu< o n , i i i ^ e r s s t a f *. 

•'Is i t n c v ? s s a r y t© l i s t each- employe© and I f so, 
c o u l d i t i>* p u u l i s h e o * $ec*»f*«sary ftoad P a y r o l $* 
w i t h o u t bt ? i g In v l o l a t l p n o f Sect I ©0 3#§ . 16 ©f 
thtt 1*35& tsu'- OT ls^a.-' : : I 

In r a p l y t f t v K ' t o , i v*oul$ advI%m you t h a t i n pufcl i s h l n g t he 

p r o c e e d i n g s of the Spars o f S u p e r v i s o r s , s e t t l a g up such p a y r o l l In 

the manner proposed i s u n l a w f u l a«e u n a u t h o r i s e d ens v i o l a t e s t he 

p r o v i s i o n s of eotf* of l ^ S S , The ©ethosi of p u b l i s h i n g the 



Mr. Gary L. Cameron -2- Mar ch 30, 1962 

s a l a r i e s . o f o f f i c i a l s and o t h e r s whose s a l a r i e s a r e f i x e d by 

s t a t u t e or o r d i n a n c e i s not a p p l i c a b l e t o the p u b l i c a t i o n o f 

p a y r o l i s a l a r i e s of o t h e r s . See page 59 of the P r i n t i n g -Board 

pamphlet e n t i t l e d , "Iowa Laws P e r t a i n i n g , t o P u b l i c N o t i c e s " , 

a copy o f wh i c h , so f a r as i s a p p l i c a b l e Is h e r e t o a t t a c h e d . 

What you propose i s regarded as, " b u nching o f w a r r a n t s " , 

and such manner of p u b l i c a t i o n o f p a y r o l l has been passed upon 

a d v e r s e l y by p r e v i o u s o p i n i o n . Comment, on such p r a c t i c e i s 

a l s o mad© i n the f o r e g o i n g - d e s c r i b e d p u b l i c a t i o n of the P r i n t i n g 

Board on page 15 t h e r e o f , a copy o f which comment i s h e r e t o 

a t t a c h e d . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS: 1 s 

E n c l o s u r e s 



TOWNSHIPS: Powers of Township T r u s t e e s . §3**9.**3, 1958 Code of iowa. 
The power of the Township T r u s t e e s does not exceed the a u t h o r i t y 
v e s t e d by the e l e c t o r a t e , and the Township T r u s t e e s do not have 
a u t h o r i t y to l e a s e a p a r t o f the premises e r e c t e d f o r h o u s i n g f i r e 
equipment t o the U n i t e d S t a t e s f o r use as a p o s t o f f i c e . 

March 30, 1962 

Mr, Howard 0. H a m i l t o n 
Webster County A t t o r n e y 
303 S n e l l B u i l d i n g 
F o r t Dodge-, Iowa 

Dear Mr. Hami J t o n : 

T h i s w i l l acknowledge r e c e i p t of yours o f the 1 s t , 

I n s t . , i n which you s u b m i t t e d the f o l l o w i n g ! 

"Bo Township T r u s t e e s have the a u t h o r i t y to 
c o n s t r u c t a b u i l d i n g f o r the purpose of b o u s i n g 
f i r e equipment and l e a s e p a r t o f such space to 
the U n i t e d S t a t e s Government t o be used as a 
p o s t o f f i c e l ' 

" S e c t i o n 359.^2 o f the Code a u t h o r i z e s the 
t r u s t e e s t o ' p r o v i d e h o u s i n g ' f o r f i r e a p p a r a t u s 
or'equipment. The t r u s t e e s a n t i c i p a t e c o n s t r u c t i n g 
the b u i l d i n g w i t h i n a town In the township and 
would l i k e t o c o n s t r u c t the same t o enable the 
f i r e department t o expand i f n e c e s s a r y . U n t i l 
such e x p a n s i o n may become n e c e s s a r y , they a n t i 
c i p a t e l e a s i n g some o f the p r e m i s e s f o r a p o s t 
o f f i c e . The t r u s t e e s a r e p r e s e n t l y l e v y i n g 1| 
m i l l s i n the township p u r s u a n t and by v i r t u e o f 
an e l e c t i o n h a v i n g been h e l d a u t h o r i z i n g t h i s 
l e v y . There i s no problem r e g a r d i n g a bond 
i s s u e . " 

i n r e p l y t h e r e t o , I wou1d a d v i s e you t h a t the township 

t r u s t e e s a r e not an agency of g e n e r a l powers, but on the o t h e r 

hand, t h e i r powers a r e s p e c i f i c a l l y p r e s c r i b e d . Thus, the s e c 

t i o n r e f e r r e d to bestows a u t h o r i t y t o p r o v i d e h o u s i n g f o r f i r e 



Mr. Howard D. H a m i l t o n -2- March 30, 1362 

equipment, and so f o r t h . The t r u s t e e s a r e a u t h o r i z e d , under 

the p r o v i s i o n s of §359.43» to l e v y as f o l l o w s : 

"The township t r u s t e e s may l e v y an annual t a x 
not e x c e e d i n g one and one h a l f m i l l on the t a x 
a b l e p r o p e r t y i n the township, w i t h o u t the 
c o r p o r a t e l i m i t s o f any c i t y o r town which may 
be w h o l l y o r p a r t i a l l y w i t h i n the l i m i t s o f the 
township, f o r the purpose o f e x e r c i s i n g the 
powers g r a n t e d i n s e c t i o n 359.^2, when so autho
r i s e d by an a f f i r m a t i v e v o t e equal t o a t l e a s t 
s i x t y p e r c e n t of the t o t a l v o t e c a s t f o r and 
a g a i n s t a p r o p o s a l t h e r e f o r a t an e l e c t i o n h e l d 
p u r s u a n t t o s e c t i o n 359.44." 

T h i s s e c t i o n was amended by Chapter 67, par a g r a p h I , A c t s of 

the 5 8 t h G.A. In the r e s p e c t t h a t i s i n e f f e c t i v e o f the ques

t i o n here s u b m i t t e d . 

Thus, the t r u s t e e s were a u t h o r i z e d under the f o r e g o i n g 

§359.43 t o e x e r c i s e the powers c o n f e r r e d on them by the p r o 

v i s i o n s of §359.42. T h i s power t o l e v y the t a x may be e x e r c i s e d 

by them a f t e r the e l e c t i o n by an a f f i r m a t i v e v o t e o f s i x t y per 

cent upon the p r o p o s a l . The power o f ' t h e Board does not exceed 

the a u t h o r i t y v e s t e d i n i t by the e l e c t o r a t e . T h i s power i s 

l i m i t e d t o the p r o v i s i o n s of §359.42 and does not i n c l u d e the 

power i n the t r u s t e e s t o l e a s e a p a r t o f the pr e m i s e s t o be 

e r e c t e d f o r h o u s i n g f i r e equipment. 

The answer to your q u e s t i o n i s i n the n e g a t i v e . 

Very t r u l y y o u r s , 

OS: l a 

OSCAR 
F i r s t 

STRAUSS 
Asst s t a n t A t t o r n e y General 



ELECTIONS — C o n s t i t u t l o n a l aroendment, Chapter 34.3, A c t s of 
the 5 9 t h G e n e r a T T s s e n i b l y . The same j u d g e s and c l e r k s s h a l l 
p e r f o r m the n e c e s s a r y d u t i e s , i n the p r i m a r y e l e c t i o n ami i n 
the s p e c i a l e l e c t i o n c o n c e r n i n g the proposed c o n s t i t u t i o n a l 
amendment. A ' q u a l i f i e d v o t e r w i t h no p a r t y a f f i l i a t i o n i s 
e l i g i b l e t o v o t e on sa i d Cons t i t u t i o n a I amendment, 

Nr. -Marry P e r k i n s 
P o l k County A t t o r n e y 
'R&m 406 Court House 
Ses Moines, Iowa 

Dear Mr.. P e r k t o s i 

T h i s w111 acknowIedgs r a c e l p t of y o u r s of the 2 1 s t , 
ul.t», i n which you s u b m i t t e d t h e f o l l o w i n g : 

M A t the same time the P r i m a r y e l e c t i o n 
I s h e l d on June 4, 1961* t h e r e w i l l be 
s u b m i t t e d t o the p e o p l e a q u e s t i o n con
c e r n i n g r e v i s i o n o f the Iowa C o n s t i t u t i o n 
c o n c e r n i n g s e l e c t i o n o f Supreme and S i s * 
fcriet Court Judges. The A u d i t o r o f P o l k 
County, low© has two q u e s t i o n s c o n c e r n i n g 
t h i s e l e c t i o n j 

" 1 . W i l l the sans? j u d g e s and c l e r k s be 
a b l e t o p e r f o r m t h e i r n e c e s s a r y d u t i e s 
i n b o th the P r i m a r y E l e c t i o n and i n the 
s e p a r a t e e l e c t i o n on the' f a a t t e r o f in© 
-proposed C o n s t i t u t i o n a l Amendment? 

5 12. W i l l the o t h e r w i s e q u a l i f i e d v o t e r 
who has no p a r t y a f f i l i a t i o n be p e r m i t t e d 
t o v o t e on the. matter o f the proposed 
C o n s t i t u t i o n a l tomn&mnt?" 

In r a p l y t h e r e t o , I a d v I s e you as f o l l o w s . 

i n answer $o your q u e s t i o n 1,, I would a d v i s e t h a t 

the same judge& and c l e r k s s h a l l p e r f o r m the n e c e s s a r y d u t i e s 

i n b o t h the- fore-going d e s c r i b e d p r i m a r y e l e c t i o n end the 

s p e c i a l e l e c t i o n c o n c e r n i n g the proposed c o n s t i t u t L o n a l 

amendment» 



f i r * H a r r y P e r k i n s •Si** Ha ret? 14, 

In answer t;» .your %ue$i&.i®n 1 I v*»u1d ®sdvls-e tmt 

tha qua! If toe v©t#r w i t h tto p a r t y o f f 4 t l 4 t i o a I s <§a«s 
i s «niltl«*s is? v o t e ©n the <«iatl«r ©f the p r o p o s e cttrtstf t o * 

l i o n s ! amendment a t ttes s p e c i a l t N c t l o n t o fee h«lii ®n 

4ua© %, In t h i s e©n«*ct"i®.n# I anclosss c o p i e s ©# 

o p i n i o n s . l%m*®4 fey t h i s Department., eoe t o H a r t l f * 8* u e i r , 

S c o t t €«3M*my A t t o r n e y , tfeterd *Ja?*Mry S-» I p M , and ©ne t o 

M t i v l n S y n h o r s t , See-retery o f S t a t s , 4&ted J a n u a r y IiH>2» 

Very t r u l y y o u r s , 

OSCAft STRAUSS 
F i r s t i s l a n d &%%&m; my &et*«re1 

OS s l a 

E n c l o s u r e s 



COUNTIES AMD COUNTY OFFICERS. S t a t u t o r y meeting of the B o a r d j p f 
S u p e r v i s o r s . S e c t i o n 33-1-15, l555TS3e o f Iowa! The r e g u l a r " 
s t a t u t o r y m e e t i n g of the Board of S u p e r v i s o r s p r e s c r i b e d by §331. lp . 
i l l ! Code o f l o w l , as the second s e c u l a r day of January o f each y e a r , 
li a r p c u l a r m e e t i n g of the Board and c o n t i n u e s u n t i l the next s t a 
t u t o r y M e e ting? a n d ' a p e t i t i o n f i l e d a t the time of the s a i d r e g u l a r 
m e e t i n g i s e n t i t l e d t o a c t i o n by the Boaro, 

March li» 1962 

Mr, S c h r a d e r 
Jones County A t t o r n e y 
Hon I i e e l }©»' Iowa 

Bear Mr, Schreden 

T h i s w i l l acknowledge - r e c e i p t o f yours o f the 2 6 t h , 

u 11,, i« wh 1 .ch you subm-111ed tha foil©wIn§J 

p e t i t i o n under S e c t i o n 331.0 of the 
I f S I Code o f Iowa was f i l e d w i t h t h e Jones 
County Soa-rd o f S u p a r v l t o r s on January 
194>fc requesting t h a t the County be d i v i d e d 
i n f o f i v e d i s t r i c t s f©r the purpose of s l e e t i n g 
a b o a r d of s u p e r v i s o r s . S e c t i o n 331.15- . s i s -
c u s s e s i d e a t i n g d a t e s o f th© board of s u p e r v i * 
f o r s . T h i s p e t i t i o n %*a* not f He<3 a t the tl*@3 
o f the f i r s t s e c u l a r day i n J a n u a r y , l$6a, b u t 
«si f H a d a t the time ©f the second Tu-asdpy l a 
J a n u a r y and the second Tuesday o f each aiooth 
i s wimn the ooero I s In s e s s i o n g e n e r a l l y . 

"Hy Q u e s t i o n i s whether or not t h e . p e t i t i o n 
was t i m e l y f I l e d ana' whether the board can 
• e t tan such p e t i t i o n wh©n the same was n s i 
f i l e d and no a c t i o n t a k e n on t h e f i r s t s e c u l a r 
day In J a n u a r y f 1 9 b t . 

In r e p l y t h e r e t o , I am o f t h e o p i n i o n t h a t the r e g u l a r 

s t a t u t o r y m e e t i n g p r e s c r i b e d oy §jt3l»l5» Code of Iowa, as the 

second s e c u l a r say o f January of each year I s a r e g u l a r m e t i n - g 

of the S o a r s of S u p e r v i s o r s , a t w h i c h p e t i t i o n s f o r *«tian by 

the Board, In .accordance w i t h thm p r o v i s i o n s of §332.?, -Cade 

o f Iowa, ar» p r e s e n t e d , '«?MS such p e t i t i o n s , i f a.n« bjftm f i ' l t d 



Mr. a@x %df%fmer S % r c h l i s 

s t any %tm$ w i t h i n l i t e p e r i o d of t h e t me«tin$, s h a l l b% 

e n t e r t a i n e r <©y tn«a Soara, i f they o t h e r w i s e comply with she 

p r o v i s i o n s s f the S t a t u t e , U««3er a u t h o r i t y , the power of 

th@ Soard o f S u p e r v i s o r s t o 1*0 Id tnts&lin^ i s r e s t r i c t e d t o 

r e g u l a r o r sptsteifcl s e s s i o n s * T h i s Is describe* In the ce&e 

ffWeff f e l d . M f i f r l t t A , H ^ tow© SES a t page 13® t e r n s 

'Thu i ioer*» or sup' r v J i , j r ^ ..an ..icv-t u u l !,* 
r ^ ^ u i t f i sp_ 1.1 a I S r ; s J o n . >< s p e c i a l . i , t r t s t . y 

t-Of. t - h«-.«l<i o n l y *T t* ? n o t I s<. pas! i shou t< sw-
>.wspfepur-j or o o s t ^ t v " O-K W ,«k a t ;hv oo^t 

j'i fcirc . r t hous«i. ^ • c t i ' ' * 420, Couc. I t t ^ 
iiozr-'. o, a r e g u l a r t i n „ <»hou]o . » & p u i U i «11 
U W J J A J S S po. ic i f iv , bwf o r v i i, a>ic th'.n K - i r n o f 
»^ >.„ i f n-otter ^ . . T i . i - i »v, i ran: , i a t e a U 1 n i s;<n, 
i x , o u 1 a f.ci l a w f u l ; >. sjibpasu oi sa*u..s 

U u r t̂ u 1 fvr v i . . „ woul : *»tauo a»jjOur.».,w ^> 

SSUSirod? -""Ctuil I V b.;M"Ji v ? L . Th<*rt WOOI v 2 «v 
'3 t h i n - t o bui e-k'<_I) i h v o 11 or a s p „ , i & l 
u o*. l a y i h v I'^i.u'r unfci I U'v, r w t 
i : i a r r? -i. t i M , an - i>i - i i ' - u ; a s : put I i« 
i m * r» s i s n f v.ht sot i o u s l y 3 n l i c r . bo, U J , I* 
i.h »;•.'. ' i ! f r a of ih< bu«* '..hen i d k l n ^ an a, » 
j 0U»T,v...!t , SUppOS.' i h * * I' SO* iJi. HXiU'i n s i -

cno t r a n s m i t sv^in thermal t„r £f,ir 
a v t s w i l l v..-i' , i * at -y ar,: ,r,i SLdkon i i thy 
•!.3ttt i f-, f o r thu a u j o u r j w . ^ . r s s i o n wool - ̂ o t w,.-
0 i i w r ^ I n . ^ e t » T h t-- < 1 . r eason fot i i» 
«ttft . T n i i of vonst.'jt to j.*- canvassed u t o 
re*.,!laj <\<eiH'v9 of t n . t o a r o i s co s .cur -
p u ^ J K i t y i n *hr- p r o i f ^Jjnt,, but t h i s I s ^ u v - l l y 
v̂-cs 11 as s u n d wh e r. an a c j o u r?>m<.nt t o « va> 4 - i n 
1 b c r a r,jd upon i n i ar..s o* the Ojsrw, 
n H l a t r u e the £11 Is fesse announces a r a l e ®f 
p r i K j e ^ r e ^ and has s t s s d f o r isany y e a r s . For 
th e s e r e a s o n s we s h o u l d be s l o w t o i n t e r f e r e 



tdih I t . Buc wv «3,»» ! t o e e l i c v v t . i a v 
t ii r u l * . t h i s , ^6 5, has net oee-n ^ -n* . r u l l / 
< c c o t j n i ^ o d by th.^ t r l U - n a i & f o r whose ^ o v ^ n , -
roont I t was a n j «;s a r e sure t h a t i t s 
V\af r I rroanuo now wouK i .^ad t o c o r f u s i J-S i n 
b u s i ̂ .'ss, un~ perhaps t o s e r i o u s p u d I« c i o n s * 
F o r t h s reasons e ^ e l l n e 1 to f o l l o w i t , 
ant' ir - u s t hoi J t h a t the a ^ j our nee m e e t i n g of 
the b o a r d , on Jcv-orod^i 26, was a p«rrfc o f i n . . 
r<.,-,y i a r rlovsrab »r race c ln>j, anc th«. a ^ i i o i of 
the L o a r u w a s t h ^ r e f o r " l ^ ^ a l ana v a l l u . we 
uta/ say her« t h a t th- a u t h o r i t y o f tne d 11 s 
ias<» has bean imp i i«<Jy q«<33tion*»d by sni& 
c o u r t i n R a i l r o a d Co. v. C i t y o f C o u n c i l S t u f f s , 
1GS Iowa <>25, i n w h i c ; i t was h u l o m a t , f o r 
th.; purpose of o c i t y vouuoi 1 r^acinv^in ^ , I t s 
a c t i o n i n a c . r t a i n ^ a t t ^ r , «sr a u j o u r n ^ 

* ? t l n ^ woula oc d « c ~ , t c a c o n t i n u a t i o n or a 
pr. »/ious r ^ y u l a r mcc 

The %2AU u t 3r ».h~ ru'«min„> jtl a i«.^ul@r ft>evti»te t h « 

Board o f S u p e r v i s o r s was s t a t e s In th e case o f fcntly _y. R o b e r t s . 

I $6 Iowa 5^1* ac pa** 3?53» where it i s s a i c h 

"The law i n H*.in-,| .tfc® t l m a f o r the f i r s t 
s e s s i o n o f thsj year n e c e s s a r i l y d e f i n e d " the 
l i f A i t t-'jyond which the s e s s i o n p r e v i o u s might 
not t . u w C . In o t h s r w@rds, each s e s s i o n o f 
the w o a r u n e c e s s a r i l y t e r m i n a t e s p r i o r t o the 
©ay f i n a d by t h e s t a t u t e f o r another meeting..-' 

Under t h e prml s i cms of §331. I S , Code of she next 

s a a e t l n g . after t h e J a n u a r y m^afein§ I s . t h e f i r s t Hsmday i n A p r i l , 

Sy reason ©f t h a f o r e g o i n g I m o f i h s o p i n i o n t h a t t h e 

s t a t u t o r y January s i t i n g of the Soard- i s a r e g u l a r a c t i n g o f 

the Board o f S u p e r v i s o r s and the f i l i n g of the p e t i t i o n was 

t l s r ^ l y and ©mitl^d'to a c t i o n oy tb# Board, 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS? l a 



COUNTIES ANO COUNTY OFFICERS: Use of c o u r t house bv c i t v -
The county has no a u t h o r i t y to g r a n t t o the c i t y the u s e o f 
the c o u r t house grounds by l e a s e o r o t h e r w i s e f o r a comfort 
s t a t i o n f o r use by the p u b l i c . 

A p r i l 19, 1962 

Mr. Wa 1 fcer L. Saur 
F a y e t t e County A t t o r n e y 
22 E a s t Char?as 
Oe l w e i n , Iowa 

Dear Mr. Saur: 

R e f e r e n c e i s h e r e i n made t o yours o f the l 6 t b , u l t , , 

i n which you s u b m i t t e d the f o l l o w i n g ; 

'"Can the Board o f S u p e r v i s o r s o f F a y e t t e 
County, Iowa y r a n t t o the C i t y of West 
Un i o n , Iowa ths r i g h t to us« a p o r t i o n o f 
the Court House grounds f o r the purpose of 
erectin§ and m a i n t a i nIny a Comfort S t a t i o n 
f o r use by the pub1ic? The Deed t o the 
County c o n v e y i n g the c o u r t house grounds 
c o n t a i n s the f o l l o w i n g r e s t r i c t i o n s : 

' P u b l i c Square i s 400 f e e t square ana i s 
a p p r o p r i a t e d by the p r o p r i e t o r s of the 
use of F a y e t t e County f o r p u b l i c b u i l d i n g s . 
P r o v i d e d the County Seat s h o u l d be l o c a t e d 
i n West Union and i f the County Seat s h o u l d 
not be l o c a t e d i n West Union or be removed 
from i t , then s a i d square t o be f o r the use 
of the v i ! l e g e . ' 

"Perhaps the f o l l o w ? n g r e f e r e n c e s t o the 
1958 Code of Iowa and Supreme Court D e c i 
s i o n s w i l l a i d you i n your r e s e a r c h o f t h i s 
q u e s t i o n : 

' S e c t i o n 332.3(13). fchenBiy r e a l e s t a t e 
b u i l d i n g s , or o t h e r p r o p e r t y a r e no l o n g e r 
needed f o r the purposes f o r which the same 
were a c q u i r e d by the co u n t y , t o c o n v e r t the 
same t o o t h e r c o u n t y purposes o r to s e l l o r 
1 ease the same a t a f a 1r va1 u a t i o n , 



Mr. W a l t e r L. Saur -2-
A p r i l S i , 

' S e c t i o n 332 .3 (16) . To per m i t &,iy person 
t o use any p o r t i o n o f the la n d s owned by 
the county f o r ornamental p u r p o s e s , or f o r 
the e r e c t i o n o f any monument or fountr i-;-, 
under such r e s t r i c t i o n s as the board mcsy 
from time t o time e n a c t , when such use w i l l 
not i n t e r f e r e w i t h the use f o r which such 
r e a l e s t a t e was o r i g i n a l l y a c q u i r e d by the 
count y . 

' S e c t i o n 332 .3(17) . To l e a s e or s e l l r e a l 
e s t a t e owned by the county and not needed 
f o r county purposes. 

"A county i s a p o l i t i c a l c o r p o r a t i o n i n -
v e s t e d w i t h c e r t a i n l i m i t e d and s p e c i f i e d 
powers, w h i c h are d i v i d e d among and a r e t o 
be e x e r c i s e d by a c l a s s o f age n t s or county 
o f f i c e r s a p p o i n t e d f o r t h a t purpose. T h e i r 
d u t i e s are not o n l y d e f i n e d , but the mode 
o f p e r f o r m i n g them i s o f t e n p r e s c r i b e d by 
law, and t h i s b e i n g done, the power must be 
e x e r c i s e d p r e c i s e l y as i t i s g i v e n . Hul1 v. 
Harsha11 County, 12 Iowa 342. 

" C o u n t i e s a r e r e c o g n i z e d as quasi c o r p o r a t i o n s , 
and i t i s u n i v e r s a l l y h e l d t h a t the Board o f 
S u p e r v i s o r s of a county has o n l y such powers 
as a r e e x p r e s s l y c o n f e r r e d by s t a t u t e or neces
s a r i l y i m p l i e d from the power so c o n f e r r e d . 

"* n H i 1 a e r s v. Woodbury County, 200 Iowa 131 d, 
206 NW ©60, "561, the Iowa Court says: 'The 
a u t h o r i t i e s a r e not u n i f o r m on the q u e s t i o n of 
the r i g h t of p u b l i c o f f i c i a l s t o r e n t a p o r t i o n 
o f a p u b l i c b u i l d i n g f o r a p r i v a t e use, but we 
ar e s a t i s f i e d t h a t the g r e a t e r weight of autho
r i t y and the b e t t e r r e a s o n i n g i s t o the e f f e c t 
t h a t the Board of S u p e r v i s o r s has no power of a 
l e g i s l a t i v e g rant of such power.' See a l s o 
S t a t e ( e x . r e I . S c o t t ) v. H a r t , 144 i n d . 107, 
4 ' jf 'M 7, 35 l.R.A. I 1ST McPherson v. f o s t e r 
B r o t h e r s , 43 Iowa 48. ~ 

"The case of Borough o f Henderson v. County of 
S i b l e y , 28 Minn. 515, 11 NW 91, i n v o l v e d the 
v a l i d i t y o f a c o n t r a c t by the county w i t h the 
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Borough o f Henderson f o r the use a f a psvi 
o f the county c o u r t h o u s e f o r a C i t y H a H , and 
I t was h e l d t h a t the c o n t r a c t was 'beyond the 
powers o f the county c o m m i s s i o n e r s , t b ^ c o u r t 
s a y s 'such o b j e c t s are f o r e i g n to the purposes 
f o r w hich the c o u n t i e s are o r g a n i z e d , and i f 
p e r m i t t e d , would open the door t o entanglements 
and abuses a g a i n s t w h i c h the p u b l i c s h o u l d be, 
and i s , by law p r o t e c t e d . 1 

"As to use o f county p r o p e r t y , sea the f o l l o w i n g : 

"The Board of S u p e r v i s o r s does not have power to 
l e a s e a p o r t i o n of c o u r t h o u s e t o p r i v a t e company. 
GAG 1940, p. 269. 

"Boaro of S u p e r v i s o r s had a u t h o r i t y t o g r a n t a 
p r i v i l e g e f o r the e r e c t i o n o f a temporary s t r u c 
t u r e on the c o u r t h o u s e grounds f o r a p u b l i c p u r
pose, p r o v i d e d t h a t the manner i n which the s t r u c 
t u r e was e r e c t e d , i t s l o c a t i o n and use s h o u l d not 
i n t e r f e r e w i t h the p u b l i c b u s i n e s s t r a n s a c t e d i n 
the c o u r t h o u s e , but such r i g h t , i f g r a n t e d , i s 
m e r e l y a naked p r i v i l e g e , s u b j e c t t o r e v o c a t i o n a t 
any time t h a t the p u b l i c i n t e r e s t s might demand 
or the Board o f S u p e r v i s o r s might deem a d v i s a b l e , 
s i n c e the Board had no a u t h o r i t y t o b i n d the 
county f o r any d e f i n i t e l e n g t h of t i m e . OAS 1910, 
p. 158. 

"See a l s o S t a t e ex. r e l . • 'Wadsworth v. Board o f 
S u p e r v i s o r s o f tTnn County. 1343, 231 lows 1092,. 
6 m 2d 877. (See Chapter 332 Iowa Cocfe Annotated 
p. 137)" 

In r e p l y t h e r e t o , I would a d v i s e t h a t i n a comparable 

s i t u a t i o n the Department, i n an o p i n i o n i s s u e d A p r i l 27, 1953 

to K. t . Kobsr, B l a c k Hawk County, W a t e r l o o , r u l e d t h a t l e a s i n g 

the c o u r t house grounds f o r c i t y purposes to the c i t y exceeded 



A p r i l 1$, t$M 

nr.'W«lt®r L» 

t h e - a u t h o r ! t y of. the Soars o f S u p e r v i s o r s , A a>p>f o f t h i s 

o p i n i o n i s her«to a t t a c h e d . 
Very i r u l y yours, 

F i r s t A s s i s t a n t A t t o r n e y Samurai 

OS; i a 

•EneJasurg 



A p r i l 2?, 1953. 

K r . K. L. Xobor, 
County A t t o r n e y , - ' 
W a t e r l o o , Iowa. 

Dear Mr. Kober: 

I have y o u r s of t h e 22nd I n s t . In w h i c h you sub

m i t t e d - t h e f o l l o w i n g : 

"Can t h e Boord of S u p e r v i s o r s o f B l a c k Hawk County, 
Iowa, l e s s o t o t h e C i t y o f W a t e r l o o o e r t a l n p a r k i n g , 
space a d j a c e n t t o t h e County C o u r t h o u s e , W a t e r l o o , 
Iowa. The C i t y o f W a t e r l o o v/ould I n s t a l l meters 
and p'olloe p a r k i n g space v ; i t h a p e r c e n t a g e o f t h e 
income f r o i a t h e p a r k i n g m a t e r s t o aoorue t o B l a c k 
•Hawk County. 

" S u b s e c t i o n s (10) and (17) of t h e S e c t i o n 332.3 o f 
t h e 1950 Code of Iowa g r a n t t h e Board o f S u p e r v i s o r s 
power t o l e a s e r e a l --state where t h e oounty p r o p e r t y 
i s no l o n g e r needed f o r t h e purposes f o r w h i c h t h e 
same-was o o q u i r e d o r where t h e p r o p e r t y Is no l o n g e r 

. needed f o r county p u r p o s e s . However,, t h e p-ro^erty 
i s now used f o r p a r k i n g p u r p o s e s , and t he u s e w o u l d 
n o t change e x c e p t t h a t . t h e seme would-bo under 
p o l i c e r e g u l a t i o n by t h e C i t y o f W a t e r l o o w i t h 
• p a r k i n g n e t e r s i n s t a l l e d t h e r e o n . 

"The cas0. o f • HIl/^ere, y s. v/oodbury. County 200 Iowa 
1313 h o l d t h a t t h e power t o r e n t a p o r t i o n o f the 
c o u r t h o u s e o o u l d not be i m p l i e d from t h e power 
g r a n t e d t h e Board o f S u p e r v i s o r s t o have g e n e r a l 
managoaont and oare o f co u n t y p r o p e r t y . 

" A l t h o u g h t h i n case d i d n o t i n v o l v e a r e n t a l t o 
a n o t h e r g o v e r m n e n t a l body, y e t i t w o u l d seeia t o 
i n f e r t h a t t h e 3 o a r d o f S u p e r v i s o r s o n l y have t o 
power t o lease as s p e o i f i o a l l y s e t out under t h e 
p r o v i s i o n s of S e o t l o n 332.3 o f t h e 1950 Code o f Iowa, 
eubseotlono (13) and (17)." 

In reply thereto I would advise you that l e a s i n g 

the described property by the board of supervisors to the 
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City of Waterloo would aapunt to transferrlruj J u r i s d i c t i o n 

over i t s property ourrently being used by the oounty f o r i t s 

purposes to the o l t y for i t s purposes. The board o f super

v i s o r s i s clothed with no such authority over oounty property 

that i s needed f o r oounty purposes. The power of the board 

of supervisors to lease arises from Subsections 13 and 17 

of Section 332.3, neither of which would authorize the pro

posed lease. 

. Yours very t r u l y , 

OS: f a OSCAH STRAUSS, 
Assistant Attorney General. 



TAXATION: Ê «ifflt-l0R_as f r a t e r n a l b e n e f i t c o r p o r a t i o n , inhere 
the BPOt, a "fra t e r n a l b e n e f i t s o c i e t y 8 i s the lessee of pro-
perty owned by Elk s Su51 ding Corporation and pays rent to sucb^ 
c o r p o r a t i o n f o r I t s use, the B u i l d i n g Corporation Is n o t . e n t i t t 
to exemption as a f r a t e r n a l b e n e f i t c o r p o r a t i o n . 

Mr, John F. Boeye 
Montgomery County Attorney 
209 Coolbaugh S t r e e t 
Red Oak, Iowa 
Dear Hr. Boeye: 

Reference i s herein made to yours of the 7th, i n s t . , 
I n wh I eh you submi t t e d the f o l I owi ng*. 

"I am en c l o s i n g herewith a request made by 
the Montgomery County Assessor f o r the Board 
of Review now In s e s s i o n , of Montgomery County, 
lows, 
"The f a c t s are f a i r l y well set out in the 
l e t t e r , although St should be understood that 
the E l k s B u i l d i n g Corporation i s a separate 
e n t i t y from the benevolent and p r o t e c t i v e 
order of the E l k s , who, according to the re
cords a v a i l a b l e t o my o f f i c e , have purchased 
a f e d e r a l r e t a i l l i q u o r s a l e s permit. 
"The B,P,0.£. pay rent to the Elk s B u i l d i n g 
Corporation. The lodge rooms are on the second 
f l o o r and can be reached by separate entrance, 
although i t i s true that i t i s necessary to 
pass over the l o t to reach the lodge rooms. The 
question set f o r t h in the accompanying l e t t e r 
f a i r I y we11 descrI bed the prob1 em i nvo1ved. 
" I t i s my understanding that throughout the State 
pf Iowa Assessors have d i v i d e d b u i l d i n g s f o r the 
purpose of o b t a i n i n g the tax exempt q u a l i f i c a t i o n s 
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f o r f r a t e r n a l and r e l i g i o u s o r g a n i z a t i o n s . 
Would appreciate your comment and opinions 
at your e a r l i e s t convenience." 

together with accompanying l e t t e r to you of the C l e r k of the 
County Board of Review, a copy of which f o l l o w s : 

"The Montgomery County Board of Review respect
f u l l y request an o p i n i o n on the f o l l o w i n g matter: 
"The E l k s B u i l d i n g Corporation, a f r a t e r n a l and 
benevolent s o c i e t y , requests tax exemption on 
t h e i r property in Red Oak, except f o r one-half 
of the basement f l o o r . Said c l a i m i s based on 
the p r o v i s i o n s of Ch 427.9 Code of Iowa. The »pne» 
h a l f of the basement f l o o r upon which exemption 
i s not claimed i s the l o c a t i o n of. a Federal Re
t a i l l i q u o r Sales Permit. It i s one of several 
rooms w i t h i n the b u i l d i n g and can be reached from 
an a d j o i n i n g room or from an outside entrance. 
It cannot be reached without passing over the 
l o t or through that p o r t i o n of the b u i l d i n g being 
considered f o r tax exemption. Chapter 1*27* 1(26} 
s p e c i f i c a l l y p r o h i b i t s granting exemption to any 
property which i s the l o c a t i o n of a Federal Re* 
t a i l Liquor Sales Permit. 

"Our question i s t h i s : does the one-half of the 
basement f l o o r c o n s t i t u t e a separate l o c a t i o n or 
i s i t a part of the l o c a t i o n upon which they r e 
quest p a r t i a l exemption?" 

In reply thereto, I advise as f o l l o w s : i t appears from 
the foregoing l e t t e r that: 

(1) The E l k s B u i l d i n g Corporation i s the owner of the 
property and the o r g a n i z a t i o n that i s making cl a i m to the exemp
t i o n . 

(2) The S.P.Q.E. i s a f r a t e r n a l benevolent s o c i e t y and i s 
the lessee of the property which the B u i l d i n g Corporation owns 
and pays rent to the E l k s B u i l d i n g Corporation f o r the use thereof. 
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(3) The S...P.G.C, has purchased the Federal R e t a i l 
Dealers Liquor Permit covering space i n the basement of the 
b u i I d i n g , 

The r e l e v a n t s t a t u t e , so f a r as a p p l i c a b l e , Is %W*H$)t 

Code of I $62? wh1ch designates the prQp&riy and b u i l d i n g s en
t i t l e d to exemption because of the f o l l o w i n g uses* 

u , . . l i t e r a r y , s c i e n t i f i c , char&able, 
bensvo1ent, a g r i c u I t u r a I , and re 1 i gIous 
i n s t i t u t i o n s and s o c i e t i e s . , , 11 

Speci f i c a l I y , such s e c t i e n provIties: 
'Property of r e l i g i o u s , l i t e r a r y , and 
charitable s o c i e t i e s . A l l gounds and 
b u i l d i n g s used by l i t e r a r y , s c i e n t i f i c , 
char i t a b l e , •benevolent, agr i c u l t u r a l , and 
r e l i g i o u s i n s t i t u t i o n s and s o c i e t i e s 
s o l e l y f o r t h e i r appropriate o b j e c t s , not 
exceeding three hum red twenty acres in 
extent and not leased or otherwise used 
w i t h a view to pecuniary p r o f i t . £11 
d^eds or leases by which such property i s 
hel d s h a l l be f i l e d f o r record before the 
property h e r e i n d e s c r i b e s h a l l be omitted 
from the assessment." 

However, ©s a prerequisite; t a the granting of a-ny exemp
t i o n , the o r g a n i z a t i o n car so c i e t y so c l a i m i n g , according to 
|427*H2^)j a i s t f i l e w ith the Assessor, not l a t e r than February 
1 in the year i n which the &*e«>ption i s requested, a statement 
d e s c r i b i n g the nature of the property upon which the exeropUon i s 
claimed, s e t t i n g ©ut any uses thereof and the -income derived there
from by way of rent., leases or other uses not s o l e l y f o r appropriate 
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ob j e c t of the o r g a n i s a t i o n . The foregoing numbered s t a t u t e 
f u r t h e r d i r e c t s the Assessor i n a r r i v i n g a t v a l u a t i o n s : 

M . . . In any case where a p o r t i o n of the 
property i s used r e g u l a r l y f o r commercial pur
poses no exemption s h a l l be allowed upon 
property so used and the exemption granted 
s h a l l fee in the p r o p o r t i o n o f the value of the 
property used s o l e l y f o r the appropriate objects 
of the o r g a n i s a t i o n , to the e n t i r e value of the 
prope r t y , Ho exemption s h a l l be granted upon 
any property upon or i n which p e r s i s t e n t v i o l a t i o n s 
of the laws of the s t a t e of iowa are permitted.. 
Every claimant of an exemption s h a l l , under oath 
declare that no such v i o l a t i o n s w i l l be knowingly 
permitted or have been permitted on or a f t e r 
January 1 of the year f o r which a tax exemption 
Is requested. Claims f o r such exemption s h a l l 
be v e r i f i e d under oath by the president or other 
rasponsibl© head's of the organI aatlon»t;' 

In the foregoing s i t u a t i o n , i m of the o p i n i o n (.J) that 
the £ 1 ks Qui 1 ding Corporation, no t <s|ua13fying as a f r a t e r n a l 
benevolent s o c i e t y , i s not e n t i t l e d to the claimed exemptIon, 
(2) In view of the foregoing c o n c l u s i o n , answer t o your s p e c i f 
question r e s p e c t i n g the e f f e c t of the exist e n c e of a Federal 
•Retail i i q u a r S e a l e r s Perm!t i s not required-. 

Very t r u l y yours, 

OS s i a 

0SCM STRAUSS 
F i r s t A s s i s t a n t Attorney Seneral 



COUNTIES AMD COUNTY OFFICERS: P u b l i c a t i o n of proceedings of 
Board of Supervisors, Under §3^9.18, Code of 1962, the County 
Au d i t o r Is required to f u r n i s h a copy of proceedings of meeting 
of Board of Supervisors, same being an o f f i c i a l document. This 
copy, i f changed by the o f f i c i a l newspaper or i t s e d i t o r in any 
respect, ceases to be an o f f i c i a l copy of the proceedings. 

Hay 31, 1962 

Hr. Joseph H* %mn 
fiifccheM County Attorney 
Osage, Jo^a 
Sear Hr, Sams: 

R*far«nce 1$ he r e i n made to yours of the 3ra, l a s t * , i n 
which you submitter the f o l l o w ings 

''The County Auditor has f u r n i s h e d the o f f i c i a l 
newspaper proceedings of the $oa**tf of Supervisors 
as p r o v i d e by law, together w i t h the foil Is &ilmmi, 
Wherever p r a c t i c a l , the A u d i t o r has used a b b r e v i a t i o n s . 
W i t h o u t c o n s u l t i n g the A u d i t o r , the newspaper in 
wany instances, has •changed thet «©t«rial f u r n i s h e s 
by t b * Auditor and wrten chaH^n^ed has r«pll««s that 
such afc&nsviafclons are p r o h i b i t e d by law. The net 
a f f e c t Is to eaus® con s i a r a b l e e x t r a space and con* 
sa«ue«* axpeaae of p r i n t i n g , and of course the matter 
then Is not p r i n t e d as submittea. 
"The Auditor 4m% not q u a r r e l w i t h the law as to ab» 
brev1st Ions, but Is of the o p i n i o n that n e i t h e r th& 
newspaper nor i t s e d i t o r has the power to change 
m a t e r i a l f u r n i s h e d as o f f i c i a l matter, nor should 
e i t h e r usurp powers of a d j u d i c a t i o n p r o p e r l y held by 
o f f i c i a l bodies, 

"Mho sh-ayld fee the jufi)§e?5' 
In r e p l y t h e r e t o , I would a d v i s a you that w h i l e the s t a t u t e , 

11^.18, C©4© ©f 1962, r e q u i r e s of the County Auditor.* w i t h respect 



•Hr. Js§@ph H. Ssas • 2 * Hay 31, i f 6 2 

to tha proceedings of each r e g u l a r , m)ourm4, or s p e c i a l wseating 
of the Board of Supervisors, t h a t he " s h a l l f u r n i s h s copy of such 
proceedings t o fee pu b l i s h e d , w i t h i n one **©#k f o l l o w i n g the adjourn* 
ment of the Soardu", the copy of such proceedings t o fee f u r n i s h e d 
fey the County Auditor is an o f f i c i a l aoewmnt. ^ow«sv@r, t h i s copy, 
when and if.. cfea4fied -fey the. newspaper or i t s e d i t o r i n any respect, 
ceases to fee an o f f i c i a l eopy of £h® proceedinfs. 

A copy of such proceedings should fee published i n the form 
submitted by tha Auditor to the o f f i c i a l paper, 

Vsry t r u l y yours, 

OSCAft STRAUS'S 
f i r s t A s s i s t a n t Attorney Genera! 

©Si-la 



CITIES AND TGVmSj Authority to an t o r .Into agreement, I 3 5 8 S . 3 . 
There Is no a u t h o r i t y i n the C i t y "of Mewton to ent ar Into any 
a$r$etmnt with the board of t r u s t e e s of the County L i b r a r y D i s 
t r i c t t o be included i n a county l i b r a r y d i s t r i c t umter the 
p r o v i s i o n s :>f $1580*3, Code of 

Way 17, 

ttr, uon C»- S a l i s b u r y ' 
Jasper County Attwmry 
siawfcan,, taaea' 
Etear Htm S a i l saury 3 

This #111 *«.kn@t*lâ .g« yours of th© l % t h , I n s t . , i n -te&icb 

you sukaitt^« fch$ f a I lawless 
Hi hey© &e«n requestsa to gi v s an opinion as 
i a te^#$fear ar nfei Bm if to tow ttie C i t y a f 
S c t t e n , v.*h!ch mti Is tnatataiftiiia, « 
t&*~. supper t*-£ c i t y !J fc?"*ry ^ay be i n c l u d e i n 
t!h; 4asp&r Cs>unty L i b r a r y d i s t r i c t , 
" T h e l a s t paragraph af SactJen S 5 S E . 2 of th« 
ISc*2- ca4« of io**# p r o v e s as f e l l CMS* to*«i 11 

1 A l t a r trsfe «st»biishR**nt af a county i i f c r a r y 
€ l s t r i c t other ®r*ses «n»y »?• Included fey mutual WraaMeat of tefrt feaacu uf trusfcaas of tNa sounty 

b r * r y d i s t r i c t en«g *fces g$v*irni»§ tpsy of In© 
ers© sought t© be f n^taasfea. * 
*-* ,,n* wort* sa>r';n* r*f*rreu, to i n saisi para* 

•jr*>pn r < if. «an" ini-hw.,. th» . I ty ©f Newton,. 
ar.u t f fvT3f pr^viv . th . t-u w »f «s.co*r.pl l i f t i n g 
thr *>or-: j o l r c , ^c<.st J - t . . 
nTtm t r o a t a a * of th« Cou&cy firsa C11y 1 l ^ r s r i a s 
t r a s e a t i n g on She ®y$nin^ of Hay 2 2 , i$&2 ans 
i f a t a i l p a s a - l e l a H k e t o fcavs an answer 
to the far«foin$ euestJcn at that t t a a , " 



Mr, Con €. S a l i s b u r y my 17, ts#a 

In reply t h e r e t o , i eeSyise its f o l l o w s : 
Assuming {without agreeing) that tfo-sr® i s such an agency 

as a govern ins oosty of an a r a a 9 I am of the op i n i o n that 
whJIa the parafrapte auotaa by you Invests the county li t e r a r y 
t r u s t e e s with pmm* to enter such an ©ffsesjent, i t aoes mt 

invest the C|ty of itawlan with such .authority., 
&»a$0nsJM© search does not «Hsclas« any such a u t h o r i t y i n 

tha C i t y of ttswton. 
v/ery s r u l y yo«rs, 

OSCAR S T E A L S 
F i r s t A s s t s t e n t Attorney general 

OSi l a 



STATE OFFICERS AND DEPARTMENTS; Apportionment of Road Use Tax. Section 2, 
subsection 2, Chapter 168, Acts of the 59th G.A. Apportionment of the 
Road Use Tax moneyto the secondary roads i s set out in Subsection 1 of §2, 
Chapter 168, Acts of the 59th G.A. as the s t a t u t o r y duty of the Treasurer 
of State. 

May k, 1962 
Honorable M. L. Abrahamson 
Treasurer of State 
L O C A L 
A t t e n t i o n : Charles R, Dayton 

Deputy Treasurer 
Dear Hr. Abrahamson: 

This w i l l acknowledge r e c e i p t of your l e t t e r of A p r i l 
12, 1962j in which you submitted the f o l l o w i n g : 

"We r e s p e c t f u l l y request a c l a r i f i c a t i o n and 
w r i t t e n r u l i n g i n regard to the exact meaning 
and the p l a c i n g of r e s p o n s i b i l i t y of S ection 
2, subsection J, of Chapter 168 - Laws of the 
59th General Assembly. 
"More s p e c i f i c a l l y , i t i s a known f a c t that the 
Treasurer of State i s responsible f o r the ap
portionment monthly of 30% of the Road Use Tax 
Fund to the Secondary Road Fund on an area b a s i s . 
Our question being at t h i s moment, what depart
ment i s responsible f o r t h e apportionment among 
the counties in the r a t i o of need, as set out 
in subsection I of Section 2, Chapter 166 - Laws 
of the 59th General Assembly." 

in raply thereto, 1 would advise you that apportionment 
of the Road Use Tax money to the Secondary Roads i s set out 



Honorable M, L. Abrahamson -2- May 4, 1962 

in subsection 1 of §2, Chapter 168, Acts of the 59th General 
Assembly as the s t a t u t o r y duty of the Treasurer of S t a t e . 

Very t r u l y yours, 

OS; l a 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNTIES ANO COUNTY OFFICERS. Residence f o r Steward of 
County Home. There ts no s t a t u t o r y a u t h o r i t y In the Board 
Of Supervisors to provide t h * steward of the county horns 
wi t h a separate residence or to expend money f o r such pur
pose . 

June 2), 1962 
Mr* Harry Perkins 
9®\k County Attorney 
noo05 406 Court House 
Oss Moines, Iowa 

Sear Mr. Perkins: 
Refer^n-cs Ss herein m&de to yours of the 5th, i n s t . , 

in which you submitted the f o i l owln§* 
"There se&ss to be a p o s s i b l e need f o r a new 
residence at the County Farm f o r ths Steward. 
" I would l i k e , t h e r e f o r e , ©n Attorney Gem r a t ' s 
Opinion as to whether or not th« Board of 
Supervisors can l e g a l l y spend money f o r t h i s 
purpose, snei i f so, the amount and the procedure . 
m to wbeth-sr It can i*s budgeted, or i f a p u b l i c 
*1«etiea Is necessary on ttie question,'* 

In r ^ p l y thereto, J wouIci acivSs® you thmt I fin<3 no 
st a t u t o r y a u t h o r i t y In the Bosrd of Supervisors to provide the 
steward of the county boose w i t h © separate residence, nor do I 
f i n d any a u t h o r i t y to expend mousy.for such purpose. 

Very t r u l y yours, 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney Se-nsrel 

OS; I® 



CORPORATIONS: Perpetual care cemetery -- §§566A.lt 566A.3, 
Code 1962. A cemetery association Incorporated under 
Chapter 504, Code 1962, operating a perpetual care cemetery 
is included w i t h i n the provisions of Chapter 566A and must 
e s t a b l i s h a minimum perpetual care and maintenance guarantee 
fund of $25,000 in cash as required by §566A.3. 

Mr. Asher I . Sehroeeler 
Jackson County Attorney 
Maquoketa, Iowa 
Dear Mr. Schroeder: 

This i s in response to your opinion request of 
A p r i l 2, 1962, In which you state: 

"We have in Jackson County a Cemetery A s s o c i a t i o n , 
Incorporated under Section 504 of the Code of 
Iowa. This group was set up to enable them to 
more e f f i c i e n t l y operate a cemetery that had 
p r e v i o u s l y been cared f o r s o l e l y by the township 
t r u s t e e s . This group o f f e r s perpetual care. 
I t is n e i t h e r a church nor a r e l i g i o u s group 
but simply an organization of persons who have 
f r i e n d s and r e l a t i v e s buried in the cemetery 
and who are interested - in seeing that i t is 
well kept. At t h i s time the trustees are turning 
over to the organization tax money for maintenance 
of the cemetery as provided in Section 359.33• 
" i t has been brought to my a t t e n t i o n that 
Chapter 556A requires a perpetual care and 
maintenance guarantee fund of $25*000.00, when 
a cemetery i s operated as a perpetual care 
cemetery. It goes on to' provide for other 
requirements In t h i s regard. 
"In $66A.i c e r t a i n organizations are exempt 
from the p r o v i s i o n s of t h i s Chapter. The 
question that I have Is whether or not t h i s 
n o n p r o f i t o r g a n i z a t i o n set up In t h i s instance 
under Chapter 504 of the Code of Iowa, f a l l s 
w i t h i n t h i s exception. Also, whether or not 
the township t r u s t e e s ' p a r t i c i p a t i o n through 
t h e i r money c o n t r i b u t i o n brings t h i s p a r t i c u l a r 
cemetery under the exception set f o r t h , that 
Is 'other p o l i t i c a l subdivisions of the State 
of Iowa owning, maintaining, or operating 
cemeter i e s . , n 



Mr. Asher E. Schraeder -2- J u l y 17, 1962 

Section 5&6A .1* lows Code, )$6lf provides} 
"Any corporatton or other form of o r g a n i z a t i o n 
organized or engaging i n the business under the 
laws of the s t a t e of Iowa, or wheresoever s>r§ani2ed 
and engaging In the business in the s t a t e of Iowa, 
of the ownership, maintenance or operation of a 
cemetery, p r o v i d i n g l o t s or other interment space 
th e r e i n f o r the remains of human bodies* except 
such o r g a n i s a t i o n s which are churches ©r r e l i g i o u s 
or e s t a b l i s h e d f r a t e r n a l s o c i e t i e s , or incorporated 
c i t i e s or towns or other p o l i t i c a l s u b d i v i s i o n s 
of the s t a t e of Iowa owning* maintainin§ o r operating 
cemeteries, s h a l l be subject to the p r o v i s i o n s of 
t h i s chapter." 

This s e c t i o n i s s u f f i c i e n t l y broad t o Include a cemetery 
a s s o c i a t i o n incorporated under Chapter 5 0 4 of the lowa Code, 
thereby making the $25«®0G perpetual care and maintenance 
guarantee fund e s t a b l i s h e d in §Si>6A.3 a p p l i c a b l e to 
such an a s s o c i a t i o n which d e s i r e s to operate a perpetual 
care cemetery. 

A cemetery a s s o c i a t i o n such as the one In question 
cannot be Included w i t h i n the " p o l i t i c a l subd { v i s i o n 1 ' 
exception of § 5 6 6 A . 1 even though the township tr u s t e e s have 
el e c t e d to levy th© tax allow a b l e by to a i d in 
Improving and maintaining the cemetery which they operate. 
goston Elevated R y . Co. v* Welch, 25 P. Supp. 80$, 810 
(fe, Mass. i S J & j . Ths lev y i n g of t h i s tax to a i d in the 
operation of such a cemetery i s subject to the d i s c r e t i o n 
of the township t r u s t e e s , the e x e r c i s e 0 which has no 
e f f e c t upe-rs the legal status of the cemetery a s s o c i a t i o n 
in question* 194© 0. A. 6. 365. 

Very t r u l y yours* 

V/. M, BUMP 
So}\cI tor Genera I 



J u l y ife, 

Honorable C. 8. Akers 
Auo!tor of State 
L O C A L 

A t t e n f i o m E a r l C. Hoiloway 
Sup© rv i sor of Gour* ty Aud i t s 

Dear S i r : 
This w i H acknowledge r e c e i p t of yours of the 13th, 

u l t . , In which you submitted the f o l l o w i n g ! 
"tote are e n c l o s i n g a copy of the County 
J a i l P u b l i c Measures B a l l o t showing the 
o f f i c i a l returns of votes' cast i-n the 
Special e l e c t i o n held in C l i n t o n county, 
June k, l$6£. 

'As you w i l l note, the Bond issue question 
did not receive the 60% ,Y©S* m a j o r i t y neces
sary and was therefor© defeated. However, 
the question of using funds on hand, which 
r&eju i red on I y a major! ty , ca r r i m. £3-**5.1} 

''Does t h i s a u t h o r i s a t i o n earmark t h i s fund 
for t h i s one purpose only, or can they 
ignore i t am consider the $ $ 0 , 0 0 0 . 0 0 as an 
unexpended balance on hand when making the 
levy f o r the County General FunoV 1 

In r ^ p l y thereto, I would advise you as f o l l o w s : 
There i s no doubt of the a u t h o r i t y of the Soarra of 

Supervisors to submit to the e l e c t o r a t e more than one p u b l i c 

* * # 



Honorable C. 8. Akers -2« Ju l y 26, IS62. 

measure on the s®em ©aI l o t , see Ŝ 9.**&, Cod® of \9&2. . However 
such submissions may not be dual p r o p o s i t i o n s "that defeat the 
r i g h t of tha voter to express choice or preference* 1. 

The propositions' as submitteo are th«ses 
" S h a l l the County of C l i n t o n , i n the State 
of lows, arecfc and e<?uip a new County J a i l 
in s aid County and borrow money by the issuance 
and sale of bonds i n the sum of Two Hundred • 
Twenty-sfx Thou sand Dot t a r s ($226,000} to pay 
the cose i h e r a o f , to that amount, and s h a l l a 
tax be l e v i e d upon a l l tb# taxable property 
w i t h i n s a i d County from year to year, a t a 
rata not exceeding threa quarters of'one m i l l 
in any one- year, in add!felon to a l l other 
taxes, commencing wl th the levy f o r the year 
1362, to pay t h e ' p r t n c i p a l of anci I n t e r a c t on 
said bonds u n t i l the %a*a® are f u l l y paid?" 

" S h a l l the Soard of Supervisors of C l i n t o n 
County, Iowa, be aut h o r i z e d to use the sum 
of $50,000 now on hand in the general fund 
of s a i d County f o r the purpose of ®ractlog 
an enlarged county j a i l In s a i d County?" 

The for a g o i n g p r o p o s i t i o n s may be in c o n s i s t e n t and s t i l l may not 
be void' by reason of t h e i r dual character. It appears that they 
are I neons Ist a n t by reason of the f a c t that the voter could vote 
^yss' 1 to both p r o p o s i t i o n s w i t h the r e s u l t that the county.woulo 
be authorised both to aract and equip a new county j a i l by the 
issuance of bonds and the Board of Supervisors could a l s o use 
$£0,000 on hand f o r the purpose of e r e c t i n g an enlarged county 
j a i l . However, t h i s inconsistency Is not a bar to the v a l i d i t y , 
according to opinion of t h i s Department appearing i n 1938 QAGr 

8kI, S%5, where i t Is statu*** 



Honorable C. 8. Akars *3- ^ u l y 26, 1962 

"However, i« the Instant case are not 
confronted, w i t h a union of two d i s t i n c t 
objects, i n a s i n g l e p r o p o s i t i o n , but rat h e r 
the submission of two separate and d i s t i n c t 
p r o p o s i t i o n s , one, in'event of a favorable 
vote, a u t h o r i s i n g the issuance of bonds f o r 
the e r e c t i o n and equipping of a new court 
house, the other i f the vote be fav o r a b l e , 
a u t h o r i z i n g the issuance of bonds f o r the 
rrniod®]'twg of the e x i s t i n g court house, p r i n t e d 
upon a s i n g l e b a l l o t and submitted i n the same 
e l e c t i o n . How, i t i s apparent upon the face 
of these two d i s t i n c t and separate p r o p o s i t i o n s 
that there i s an Inconsistency in the means 
of accomplishing the o b j e c t i v e of p r o v i d i n g 
amp1c court house f a c i l i t i e s f o r Cerro Sordo 
County. Neveffoeless we submit that i f there 
i s not such inconsistency or d i s s i m i l a r i t y of 
object in a s i n g l e p r o p o s i t i o n f o r th« 'purchase 
or e r e c t i o n * of a u t i l i t y , the C i t y of Keokuk 
case, supra, as would render the -submitted 
p r o p o s i t i o n dual and, th e r e f o r e , bad,- then a 
f o r t i o r i two separate and d i s t i n c t p r o p o s i t i o n s 
on a s i n g l e b a l l o t , though i n c o n s i s t e n t , i s 
not f a t a l to the v a l i d i t y of an e l e c t i o n wherein 
such p r o p o s i t i o n s are submitted as separate 
and d i s t i n c t p u b l i c measures. 

"As to ©ither or both p r o p o s i t i o n s , the e l e c t o r 
has an absolute, free choice. He may express 
h i s vote f o r or against e i t h e r or both, and want 
of that opportunity appears to be the reason 
why this courts have condemned the i n c o r p o r a t i o n 
or two d i s t i n c t o bjects in a s i n g l e p u b l i c measure. 
. . . 
* * * 

i ( i t Is ac c o r d i n g l y the opinion of t h i s tiepsirtrmnt 
that (!) sav s r a l d i s t i n c t p u b l i c measures may be 
p r i n t e d on one b a l l o t , and, (2) that inconsistency 
between the several p r o p o s i t i o n s i s no bar i f each 
i s independent of the other so as to enable the 
voter to i n d i c a t e h i s choice on one or a l l . " 



Honorable C. B, Akars - 4 . J u l y 2b, 1961 

In view of tha foregoing, I am of the opi n i o n that the 
§50,000 voted upon fav o r a b l y by the e l e c t o r a t e can only be used 
as auth o r i z e d by the e l e c t o r a t e . 

V«ry t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney G&naral 

OSt l a 



COUNTIES: Domestic Animal Fund. Ch. 352, Code of 1962. The 
domestic animai fund created by Ch. 352, Code of 1962, i s not 
a v a i l a b l e to an owner of domestic animals or fowls i n j u r e d or 
k i l l e d by foxes. 

Mr. R. T« Smith 
O'Brien County A t t o r n e y 
PrisJghar, Iowa 

Dear Mr. Smiths 

T h i s i s i n response t o your l a t t e r of J u l y 9. 1962, i n which 
you r e q u e s t e d our o p i n i o n on the f o l l o w i n g s i t u a t i o n : 

nA c l a i m has been f i l e d w i t h the O'Brien County Soard 
of ' S u p e r v i s o r s a g a i n s t the Domestic Animal Fund f o r 
the k i l l i n g and I n j u r y of c h i c k e n s fcir;'-.;:x8S. 

Code §352.1, 1962 Cods of Iowa, p r o v i d e s : 

" C l a i m s . Any person damaged by the k i l l i n g or i n j u r y 
of any d o m e s t i c animal or fowl by w o l v e s , o r by cogs 
not owned by s a i d p e r s o n , may, w i t h i n ten days from 
the time he or h i s agent has knowledge of such k i l l i n g 
or i n j u r y , f i l e w i t h the county a u d i t o r of the county 
i n which such k i l l i n g o r I n j u r y o c c u r r e d a c l a i m f o r 
such damage." 

It i s c l e a r t h a t the word " f o x " does not appear i n t h i s sec
t i o n and i f f o x e s a r s to be i n c l u d e d some i m p l i c a t i o n f o r d o i n g 
so must be found. T h e ' o r i g i n a l enactment e s t a b l i s h i n g the ikanestic 
Animal Fund was 32 G. A,, Ch. 20 ( 1 9 0 7 ) . S e c t i o n 3 o f that Act 
c r e s t e d the fund out of fe-ss t o foe c o l l e c t e d from the i s s u a n c e of 
dog l i c e n s e s . S e c t i o n k of the A c t p r o v i d e d t h a t c l a i m s c o u l d be 
f i l e d f o r damage caused f l... by the k i l l i n g or i n j u r y of any 
d o m e s t i c animal or fowl by dog, dogs or w o l v s s ..." i n 1924, 
present 1352.1 was e n a c t e d by kQ S..A., Ex. Sess., H.F. 71, §85. 

»•»*** 

"The q u e s t i o n .is t h i s * 'Does the ,,ord *dogs*, as 
usees i n |352.1 embrace f o x e s . In o t h e r words i s the 
term 1tfogs 1 as used In t h s Statute a g e n e r i c term.• 



Mr. R. T. Smith - 2 -

Z o o l o g l c a l l y , dogs, wolves, foxes and J a c k a l s are a l l 
chordate. v e r t e b r a t a . mammal l a , c a r n l v o r a , canldae. but they 

H (1955). I t Is w e l l known that j a c k a l s are o r i e n t a l 
animals which leaves dogs, wolves and foxes as the only members 
of the f a m i l y canldae i n t h i s part of our country. I t Is l i k e * 
wise w e l l known that a l l three e x i s t In Iowa. If the terms of 
$352.1 were Intended to ba used i n a z o o l o g i c a l sense* foxes 
are c l e a r l y not Included, I f only the ordinary usage of the 
words was Intended, I t Is c l e a r that a fox Is neither a wolf 
nor a dog. 

I t Is my o p i n i o n that the r u l e I n c l u s l o unius e s t e x c l u s l o 
a i t e r i u s Is p a r t i c u l a r l y a p p l i c a b l e t o 4352.1 and foxes are not 
included thereunder. 

vary I Ki n s h i p of Animals and Man. 

S i n c e r e l y yours, 

WNBUMP 
l a 



STATE OFFICERS AND DEPARTMENTS:. S t a t e T r a v e l i n g L i b r a r y , l e v y f o r 
l i b r a r y m i l l a g e , S 3 7 S . l l , 1378.15, I 24.2(2) and I 2 4 . 2 ( 3 ) , 1962 Code o f 
(1) Sec. 378.15 p r o v i d e s power o f l e v y o f rctmore than one m i l l , 
meaning any m i l l a g e n o t e x c e e d i n g one m i l l . (2) Sec. 278.11 and 
See, 378.15 c o n f e r power of c e r t i f y i n g and l e v y i n g upon Board o f 
S u p e r v i s o r s and not Board o f L i b r a r y T r u s t e e s , w h i c h i s not a 
l e v y i n g board under Sec,24.2(2) nor a c e r t i f y i n g b o ard under S e c . 2 4 . 2 ( 3 ) , 

August 10, 1962 
M i s s E r n e s t i n e G r a f t o n , D i r e c t o r 
S t a t e T r a v e l i n g 1.1 b r a r y 
H i s t o r i c a l B u i l d i n g 
Oes Moines 19, Iowa 

My dear M i s s G r a f t o n : 

T h i s w i l l acknowledge r e c e i p t of y o u r s of the 3 r d , I n s t . , 

In which you s u b m i t t e d the f o l l o w i n g ; 

" I n c o n f i r m a t i o n of our c o n f e r e n c e today, I am 
w r i t i n g t o ask f o r a w r i t t e n o p i n i o n on the m a t t e r 
Df County Board of S u p e r v i s o r s a u t h o r i t y t o set 
County L i b r a r y C o n t r a c t Taxes and A p p r o p r i a t i o n s . 
0oes Code s e c t i o n 378.15 mean t h a t 'not more than 
one m i l l ' i s one m i l l o n l y ? Does i t mean any m i l l a g e 
up to one m i l l ? Does Cods s e c t i o n 37B.M and 378... 15 
say t h a t the m i l l a g e s h a l 1 be set by the Board of 
S u p e r v i s o r s ? In o t h e r words, the L i b r a r y Board of 
T r u s t e e s does not have a u t h o r i t y t o s e t a l i b r a r y 
mi 1 l a g e . 

" I n l i n e w i t h t h i s l a s t q u e s t i o n , would you a l s o 
quote the s e c t i o n o f the Code which s t a t e s t h a t a 
L i b r a r y Board Is not a t a x i n g body and why." 

In r e p l y t h e r e t o , i a d v i s e as follows'. 

(1) S e c t i o n 378.15, Code of 1962. which p r o v i d e s power of 

l e v y of not more than one m i l l , means any m i l l a g e not e x c e e d i n g 

one m i l l . 

(2) S e c t i o n 2?S,11 and S e c t i o n 378.IS, Coa« of 1962, c o n f e r 

the power of c e r t i f y i n g and l e v y i n g upon the Board of S u p e r v i s o r s 

and not upon the Board of L i b r a r y T r u s t e e s . 

(3) The L i b r a r y Board has no power t o l e v y a t a x because 

i t i s not a l e v y i n g board w i t h i n the terms of §24.2(2), nor a 

http://S37S.ll
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c e r t i f y i n g board w i t h i n the terms of $2k,l{$). The power to l e v y 

a t a x i s r e s t r i c t e d t o a board e l e c t e d by the p e o p l e . See S t a t e 

v. Mayor, e t al.« 3 03 iowa 76. 

Vary t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS? l a 



STATE OFFICERS AND DEPARTMENTS: Budget and F i n a n c i a l C o n t r o l 
Committee S e c t i o n s 6.5 and 6.6, A c t s of the 5dth 6.A. Excess 
a p p r o p r i a t e d funds cannot be used by Committee f o r new c o n s t r u c t i o n 
which does not c o n s t i t u t e r e p a i r s or a supplement t o s o r i o r a D -
p r o p r j a t i o n . K 

August 7, 1962 

Mr. H. Bwaine W i c k e r , D i r e c t o r 
iowa L e g i s l a t i v e F i s c a l Di r e c t o r 
L e c u 
Dear Mr. W i c k e r : 

R e f e r e n c e Is h e r e i n made t o yours of the 1 s t , i n s t . , i n 

which you s u b m i t t e d the f o l l o w i n g : 

' * l t has been d#ttrmined by the Board of Regents 
t h a t t h e r e i s an e x c e s s of funds i n the a p p r o p r i a 
t i o n of $1,418,000.00 f o r th« 'Pharmacy b u i l d i n g 
w i t h o u t e q u i p m e n t 4 , maa® by Chapter 6.1 o f th© §8th 
C e n e r a l Assembly. The Board o f Regents has now r e 
quested a p p r o v a l , by the Budget and f i n a n c i a l C o n t r o l 
Committee, t o tr*mf*r $60,000.00 for. the c o n s t r u c t i o n 
of a botany greenhouse on the ro o f o f the U n i v e r s i t y 
of low© Chemi s t r y B u i l d i n g . 
H l r e s p e c t f u l l y r e q u e s t an o p i n i o n as t o whether I t 
i s w i t h i n the prerogative of th© Budget and F i n a n c i a l 
C o n t r o l Committm to approve such a t r a n s f e r i n view, 
of t h e above s e c t i o n s . " 

In r e p l y t h e r e t o , I would a d v i s e as f o l l o w s : 

i t appears from the f o r e g o i n g t h a t t h f r a i s a s u r p l u s of 

$60,000 r e s u l t i n g fros? p r e v i o u s a p p r o p r i a t i o n o f $ i , * f l i , 0 0 0 f o r 

the pharmacy b u i l d i n g w i t h o u t equipment. S e c t i o n s 6.5 and 6.6, 

1962 Cods of Iowa, p r o v i d e : 
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f'Sac. 5. Upon the c o m p l e t i o n of any p r o j e c t as 
s e t f o r t h i n t h i s a c t , any u n o b l i g a t e d b a l a n c e 
r e m a i n i n g iwy be used f o r any r e p a i r s as needed 
a t the r e s p e c t i v e i n s t i t u t i o n and t o swppiem^nt 
a t such i n s t i t u t i o n any c u r r e n t o r p r i o r appro
p r i a t i o n s f o r b u i l d i n g s , r e p a i r s , improvements, 
r ep I a cemen t s , a l t e r a t i o n s and equ 1 poi^n t , 

"See. 6. S e f o r a any o f the f u n d s h e r e i n a b o v e ap
p r o p r i a t e d s h a l l be expended, i t s h a l l ©a d e t e r 
mined by the s t a t e b oard o f r e g e n t s , w i t h the a p p r o v a l 
of* the budget and f i n a n c i a l c o n t r o l ' comraitte*-» t h a t 
the e x p e n d i t u r e s h a l l be f o r the b e s t i n t e r e s t s of 
eh© s t a t e . * ' 

A c c o r d i n g . t o t h e terms of §6.6 o f the S i t h G.A., t h i s b a l a n c e 

of $60,000 can be devoted t o supplementing a c u r r e n t or p r i o r 

a p p r o p r i a t i o n f o r b u i l d i n g s , r e p a i r s , improvements, e t c . Sup

p l e m e n t i n g a p r e v i o u s a p p r o p r i a t i o n i s one t h i n g , and u s i n g the 

e x c e s s money f o r new c o n s t r u c t i o n I s a n o t h e r . The Committee may 

a c t upon a r e q u e s t to supplement a p r i o r a p p r o p r i a t i o n . I t has 

no power to a c t upon a r e q u e s t t o use such b a l a n c e t o c o n s t r u c t 

a new b u i l d i n g f o r which no p r e v i o u s a p p r o p r i a t i o n has been made. 

Where the request f o r t r a n s f e r of excess appropriated funds 

i s f a r new c o n s t r u c t i o n and not f o r r e p a i r s or t o supplement a 

p r i o r a p p r o p r i a t i o n , the Committer i s w i t h o u t power to a c t . 

Very t r u l y y o u r s , 

A t t o r n e y ( l e n a r a l 

£H:0S: l a 



STATE OFFICERS AND DEPARTMENTS: A u t h o r i t y o f E x e c u t e C o u n c i l 
to purchase new and unused equipment and s u p p l i e s . — t h e E x e c u t i v e 
i o u n c . i has the a u t h o r i t y t o M p u r c h a s e new ar,5 unused f u r n i t u r e 
o f f i c e equipment and s u p p l i e s , but has no such power to purchase 
used equipment and s u p p l i e s . purcnase 

August 3, 1962 

Mr, Gary G i l l , S e c r e t a r y 
E x e c u t i v e S e c r e t a r y o f Iowa 
L O C A L 

Dear Mr. G i 1 1 : 
T h i s w i l l acknowledge receipt of yours of the 2 5 t h , u l t . , 

in which you s u b m i t t e c the f o l l o w i n g : 

" P r e s e n t l y thejre fs a request: b e f o r e the 
E x e c u t i v e C o u n c i l to buy -used o f f i c e e q u i p 
ment a t reduced c o s t s . There have been a 
number o f r e q u e s t s i n the p a s t . 

"The q u e s t i o n a r o s e as t o whether the E x e c u t i v e 
C o u n c i l has s t a t u t o r y a u t h o r i t y t o approve the 
purchase of used equipment." 

in r e p l y t h e r e t o , ! advise as. f o l l o w s : 

The E x e c u t i v e Councl1 has had s t a t u t o r y powers f o r many 

ye a r s to purchase t h e named equipment and o t h s r equipment and 

s u p p l i e s . i n t h e performance of s u c h a u t h o r i t y the C o u n c i l has 

c o n f i n e d i t s e l f d u r i n g the y e a r s t o the purchase of a l l new and 

unused equipment and s u p p l i e s . N o n a c t i o n by the C o u n c i l by way 

of f a i l u r e t o purchase used equipment i s i n d i c a t i v e of the l a c k 

of any s t a t u t o r y power to make purchase of such used equipment 

T h i s has t h e s u p p o r t o f t h e f o l l o w i n g statement from S u t h e r l a n d 

S t a t u t o r y C o n s t r u c t i o n , T h i r d E d i t i o n , Volume 2 at page 519, p a r a 

graph 5106, where i t i s s a i d : 
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" N o n - a c t i o n by a d m i n i s t r a t i v e o f f i c e r s may be 
i n d i c a t i v e o f a l a c k of s t a t u t o r y power. Thus 
i t has been s a i d by the U n i t e d S t a t e s Supreme 
C o u r t , ' A u t h o r i t y a c t u a l l y g r a n t e d by Congress, 
of c o u r s e , cannot e v a p o r a t e through l a c k o f 
a d m i n i s t r a t i v e e x e r c i s e . But j u s t as e s t a b l i s h e d 
p r a c t i c e may shed l i g h t on the e x t e n t of power 
conveyed by g e n e r a l s t a t u t o r y language, so the 
want of a s s e r t i o n o f power by those who p r e 
sumably would be a l e r t t o e x e r c i s e i t , i s e q u a l l y 
s i g n i f i c a n t i n d e t e r m i n i n g whether such power 
was a c t u a l l y c o n f e r r e d , " 1 

C o n s e q u e n t l y , the E x e c u t i v e C o u n c i l has the a u t h o r i t y t o 

purchase new and unused f u r n i t u r e , o f f i c e equipment and o t h e r 

equipment and s u p p l i e s , but has no such power to purchase used 

equipment and s u p p l i e s . 

Very t r u l y y o u r s , 

OS: l a 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



MOTOR VEHICLES: Disposal of abandoned v e h i c l e s — $$321.85 
to 3 2 1 . 9 1 , Code The procedures set f o r t h in § § 3 2 1 . 8 5 
to 321.91, I n c l u s i v e , r e l a t i n g t o abandoned motor v e h i c l e s , 
are I n a p p l i c a b l e to the s i t u a t i o n where a p r i v a t e i n d i v i d u a l 
Is i n possession of such a v e h i c l e . 

September 11, 1962 

Hr. WiUsfifii C« BaM 
Black Hav^k County Attorney 
S u i t e 2 0 1 , F i r s t N a t i o n a l B u i l d i n g 
Waterloo, Iowa 
Dear Hr. B a l l % 

This i s - i n response to your o p i n i o n request in 
which you s t a t e ; 

"Section 321.85 of the,1953 Code of Iowa sets 
f o r t h c e r t a i n procedures, for the dispose! of 
s t o l e n or abandoned motor v e h i c l e s , s e i z e d by 
p e a c e - o f f i c e r s in the course of t h e i r d u t i e s . 
"In the course of my d u t i e s as County Attorney 
I have f r e q u e n t l y been confronted with the 
s i t u a t i o n of s p r i v a t e i n d i v i d u a l having 
possession of an abandoned v e h i c l e , there 
being no evidence* however, that t h i s v e h i c l e 
was s t o l e n or the s e r i a l o r engine numbers 
a l t e r e d , defaced, or tampered with as set 
f o r t h in Se c t i o n 3 2 L 8 4 of the \$$& Com of 
Iowa, 

"I f i n d in searching the Code r»o p r o v i s i o n for 
d i s p o s a l of abandoned v e h i c l e s by a p r i v a t e 
p a r t y . My c u e s t i o n i s whether the procedures 
under Sections 321.85, 321,86* 321*87, 321.88, 

, . 3 2 1 . 8 3 , 3 2 1 3 0 and 321 .91 apply to the s i t u a t i o n 
where a p r i v a t e i n d i v i d u a l i s In possession of 
an abandoned motor v e h i c l e . 

"Further the question a r i s e s whether or not i t 
.should be the duty of the County Attorney and/or 
the S h e r i f f to proceed under S e c t i o n 3 2 1 . 8 5 
to s e i s e m abandoned v e h i c l e and dispose of i t 
as s e t f o r t h in the preceding s e c t i o n s . " 

v 9-
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Sec t i o n 321.S5» Iowa Code 1562, provides In p e r t i n e n t 
p a r t : 

"Whenever any motor v e h i c l e be abandoned 
and Is not claimed by the owner w i t h i n three 
days, then the o f f i c e r having same in h i s 
custody must, on such date by certiTTeci m a i l , 
h o t i f y the. department that he has such a motor 
v e h i c l e jrt, h "> s, pgs5,g$s ion« g i v i n g a f u l l and 
compiete descrSptton of ss;v,e 1 nc 1 udIno .a! 1 
marks of i d e n t i f i c a t i o n , f a c t o r y and s e r i a l 
numbers.** (Emphasis added) 

The terms "custody" or "possession" as used In § 3 2 1 . 8 5 
r e q u i r e that the peace o f f i c e r have, at l e a s t , temporary 
p h y s i c a l c o n t r o l . State y. Johnson, T̂ O' Conn» 560, 102 A. 
2d 3 5 3 , 3^2 (195 A ) ; (Spoor i ch S i ! ver town 5 tores v. Co 1 l i r. s, 
(67 Ore. AO, 115 P. 2d 332, 335 (1941)*, Monro® C t y . Motor" 
Co. y. Tennessee 0d i n j r.s. Co * r 33 Tenn. App. 223, 231 S. W. 
2d 3tfo, 3^5 (\$&Q). Since in the s i t u a t i o n presented he r e i n 
the peace o f f i c e r i s at no time in temporary p h y s i c a l c o n t r o l 
of the motor v e h i c l e , § 3 2 1 . 8 5 i s i n a p p l i c a b l e . 

S e c t i o n 321.8** w i l l not a u t h o r i z e the s e i z i n g of such 
a v e h i c l e s i n c e that s e c t i o n o n l y a p p l i e s when:a peace 
o f f i c e r f i n d s a -motor v e h i c l e , the s e r i a l or engine number 
of which has been a l t e r e d , defaced, or tampered with and 
the o f f i c e r has reasonable cause to b e l i e v e that the veFTicle 
i s being w r o n g f u l l y h e l d . 

From t h i s i t becomes apparent that the procedures set 
f o r t h In §|321.35 to 321.91 i n c l u s i v e do not apply to the 
s i t u a t i o n when a p r i v a t e I n d i v i d u a l Is in possession of an 
abandoned motor v e h i c l e . 

Very t r u l y yours, 

BRUCE M. SMELL, Mt 

A s s i s t a n t Attorney General 

BMStC£B<b.) 



STATE OFFICERS AND DEPARTMENTS: Pea c e O f f i c e r s R e t i r e m e n t 
Fund, C h a p t e r 97A, 1962 Code o f Iowa. Upon s e p a r a t i o n f r o m 
t h e R e t i r e m e n t S y s t e m , the c o n t r i b u t i o n s made by t h e e m p l o y e e 
a r e p a y a b l e on demand w i t h o u t i n t e r e s t . 

September h, 1962 

Mr. C a r l H. Pesch, Commissioner 
©apartment of P u b l i c Safety 
L O C A L 
Dear Mr. pescb: 

Reference i s herein made to yours of J u l y 31, 19&2, 
in which you submitted the f o l l o w i n g ! 

"Four of our former Highway Patrolman have 
v o l u n t a r i l y e n l i s t e d i n the m i l i t a r y s e r v i c e 
of t h i s country and have now been i n m i l i t a r y 
or f e d e r a l s e r v i c e longer than the four year 
1 i m i t a t i o n set f o r t h i n Chapter 97A.9, Code of 
1958, as repealed by Chapter \\k of the Acts 
of the 53th General Assembly e f f e c t i v e J u l y 

1959 and approved February 18, 1959. Sec
t i o n 97A.6(10) sta t e s that the accumulated 
c o n t r i b u t i o n s h a l l be paid on demand, however, 
no demand f o r payment has been made to date by 
any of the above mentioned Highway Patrolmen. 
"Inasmuch as the l e g i s l a t u r e deleted these 
patrolmen-from membership in the retirement 
system by the above mentioned a c t , 1 respect
f u l l y request your opinion as to whether 
i n t e r e s t on t h e i r accumulated c o n t r i b u t i o n 
should be continued, or s h a l l the accumulated 
c o n t r i b u t i o n as of J u l y k, 1959 be set aside 
In a reserve fund to await t h e i r demands without 
I n t e r e s t , " 

| would advise that §97A.6(1Q) provides, w i t h respect 
to the fund described by you, the following} 

"97A.6 B e n e f i t s . *** 
t'10. Return of accumulated c o n t r i b u t i o n s . 
Should a member cease to be a peace o f f i c e r i n 
the d i v i s i o n of highway s a f e t y and uniformed 



Hr. Carl H. r%seh •2- September 

fore© or the d i v i s i o n of c r i m i n a l ifiviesti g a t i o n 
and bureau of i d e n t i f i c a t i o n l a the departajsnt 
of p u b l i c safety #ac«pt.by death or retirement, 
hs s h a l l b« paid on 4mtm$ &hm amount of h i s 
accumulated c o n t r i b u t i o n s standing to the cr&cIt 
of h i s i n d i v i d u a l account i n th<s annuity savings 
fund, 
***** 

This monay, topsthasr w i t h the c o n t r i b u t i o n mad*} by the 
State (see §97A. 13) con-st? tut«d part of the annuity savings 
fund of the peace o f f i c e r s ret Jrs>ment system. However, upon 
separation of the described patrolman from t h i s system as 
members thereof and with the withdrawal of tha c o n t r i b u t i o n 
«8»<S* by th<t State to t h i s fund eraditatf to the patrolntefis 1 

accounts (see §97A.10) ths monies r«mainin§ being th« c o r i t f l ~ 
but ion by the member h i m s e l f , m lander has s t a t u t o r y 
s t a t u s ent i U ifty I t to inv^stisent or th# a v a i l s of any inv e s t * 
ment. 

Thar©fore, i am of th© opin i o n that according to the 
s t a t u t e the patrolmen r« f u r r e d to are e n t i t l e d to t h i s 
accusaulated f\m& without int«rr@st upon demand. A deposit in 
a r<£S#rvg fund pm4in# t h i s demand i s propmr. 

Very t r u l y yours, 

QSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney General 



MOTOR VEHICLES, C e r t i f i c a t e s of T i t l e . §321.123, 1962 Code of 
Iowa. The Department of P u b l i c Safety has no a u t h o r i t y , ex
press or implied, to issue "permissive" c e r t i f i c a t e s of t i t l e 
f o r t r a i l e r s which are declared exempt from the c e r t i f i c a t e of 
t i t l e laws by §321.123, 1962 Code of Iowa. 

September kt 1962 

Mr. Carl Pesch, CommJssioo«r 
©apartment of P u b l i c Safety 
L O C A L 
Sear Mr. Pescht 

This i s i n response to your opinion request i n which 
you s t a t e : 

"This department has issued through i t s motor 
v e h i c l e d i v i s i o n Pol icy L e t t e r Ho. 2, a copy 
of which i s attached hereto. You w i l l note that 
t h i s p o l i c y l e t t e r r e s t a t e s S e c t i o n 321.123, 
Code 1958, as amended by the 58th Oanaral As* 
sembly. You w i l l opts the language st a t e d 
t h e r e i n i n d i c a t e s that those t r a i l e r s s h a l l be 
exempt from a c e r t i f i c a t e of t i t l e and l i e n pro* 
v i s i o n s of t h i s chapter. 
"My question i s , *may t h i s department, e i t h e r 
through I t s motor v e h i c l e d i v i s i o n or through 
the county t r e a s u r e r s issue s ,permissive" t i t l e s ? 1 

This problem has been brought t© my a t t e n t i o n by 
t r a i l e r r e n t a l manufactures who f e e l that a 
permissive t i t l e would Increase t r a i l e r s a l e s 
In t h i s s t a t e and would a l s o increase t r a i l e r 
r e g i s t r a t i o n s . The type t r a i l e r to which I make 
reference i s of the U^Haul type." 

It i s a well-known r u l e that an a d m i n i s t r a t i v e agency i s 
vested only w i t h those powers which are expressly conferred on 
them by s t a t u t e or which can f a i r l y be implied from the axp.ress 
powers a c t u a l l y given. I.e.. Merchants 1 Motor F r e i g h t , i n c . v. 
State Highway Commission. 239 Iowa SSS. 32 2d 773 <19*81* 
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$tjtft.,v. f.. W* f i t c h Co.. 236 iowa 208, 17 H.M. t«S 3§0 ( I J W ) , 
Sines th® L e g i s l a t u r e has conferred no power upon the 

ieparfcBserit of PumH Safety to Issue "parmissiv©" c e r t i f i c a t e 
of t i t l e i n the instance i n question, no such power e x i s t s . 

V^ry t r u l y yours. 

mmt M. S8£U, JR. 
A s s i s t a n t M t o r n a y $®?t$rs1 

BMS:0£8:ia 



COUNTIES AND COUNTY OFFICERS: Domestic Animal Fund, Ch. 352, 1962 
Code of Iowa. The Board of S u p e r v i s o r s has no j u r i s d i c t i o n of a 
c l a i m f i l e d a g a i n s t the Domestic Animal Fund l a c k i n g the v e r i f i e d 
s i g n a t u r e of the c l a i m a n t and the a f f i d a v i t of two w i t n e s s e s , and 
the f i l i n g of an amended c l a i m more than two years l a t e r v e r i f i e d 
by the c l a i m a n t and b two w i t n e s s e s would not c o n f e r j u r i s d i c t i o n . 

Mr. Howard 6. Wenger 
Fremont County A t t o r n e y 
M a r t i n B u i l d i n g 
Hamburg, Iowa 

Dear Mr. Wenger: 

Re f e r e n c e i s h e r e i n made t o yours of r e c e n t d a t e , i n which 

you s u b m i t t e d the f o l l o w i n g : 

" i would a p p r e c i a t e your o p i n i o n c o n c e r n i n g the 
v a l i d i t y of a c l a i m f i l e d w i t h the County A u d i t o r 
under the Domestic Animal Fund, Chapter 352 i.C.A. 
The f a c t s i n our p a r t i c u l a r case a r e as f o l l o w s . 

"On January 1, I960, the c l a i m a n t l o s t e i g h t cows 
whi c h he c l a i m s were chased *by dogs from the pas
t u r e where they were kept through a fence and over 
a s t e e p bank i n a marshy r a v i n e where they m i r e d 
down and d i e d . ' On Monday, January ^ t h , the c l a i m a n t 
r e p o r t e d h i s l o s s t o the Board o f S u p e r v i s o r s and on 
Tuesday, January 5 t h , the board went down t o the farm 
of c l a i m a n t and viewed the same. At t h a t time the 
county b o a r d made no statement or d e c i s i o n c o n c e r n i n g 
the l o s s but a d v i s e d the c l a i m a n t t h a t he would have 
to f i l e a v e r i f i e d c l a i m s u p p o r t e d by a f f i d a v i t s of 
two d i s i n t e r e s t e d w i t n e s s e s b e f o r e they c o u l d con
s i d e r the m a t t e r , and they p r o v i d e d the c l a i m a n t 
w i t h a p r i n t e d c l a i m b l a n k t o be used by him f o r 
t h i s purpose. 

"On Ja n u a r y 7, I960, the c l a i m was f i l e d , however, 
the s i g n a t u r e of the c l a i m a n t was not n o t a r i z e d , 
a l t h o u g h the form p r o v i d e d b l a n k s f o r a n o t a r y p u b l i c 
t o acknowledge c l a i m a n t ' s s i g n a t u r e , and f u r t h e r the 
c l a i m l a c k e d the a f f i d a v i t s of the two w i t n e s s e s , 
a l t h o u g h the b l a n k i t s e l f p r o v i d e d space f o r the a f f i 
d a v i t s and the a p p r o p r i a t e l i n e s f o r s i g n a t u r e s o f 
the w i t n e s s and n o t a r y . 

"The c l a i m was r e j e c t e d by the board on December 19, 
" I960. There 1 s " n o t h i n g at" t h i s time t o I n d i c a t e why 
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the board r e j e c t e d the c l a i m , however, a t t a c h e d 
to the r e j e c t e d c l a i m i s a s h o r t o p i n i o n by the 
county a t t o r n e y s t a t i n g t h a t the c l a i m was improper 
f o r the reason t h a t the same was not v e r i f i e d as 
r e q u i r e d by S e c t i o n 331.21 I.C.A. and thus c o u l d 
not be a l l o w e d by the b o a r d . 

"On June 29, 1962, the c l a i m a n t , through h i s a t 
t o r n e y , p e t i t i o n e d the board t o r e c o n s i d e r the 
c l a i m and s e t a date when the m a t t e r c o u l d be p r e 
sented, to the board. The p e t i t i o n a l l e g e d t h a t 
the w i t n e s s e s attempted t o v e r i f y the c l a i m a t a 
time a f t e r i t was f i l e d but were a d v i s e d i t was 
too l o t e f o r them t o s i g n same. 

"Because of p r i o r r u l i n g s o f the a t t o r n e y general 
s t a t i n g t h a t w i t n e s s e s s h o u l d be p e r m i t t e d to 
v e r i f y c l a i m s f i l e d under t h i s s e c t i o n even a f t e r the 
ten day p e r i o d w i t h i n which the c l a i m i s f i l e d , and 
because of the r u l i n g i n the case of Wisdom vs Board 
of S u p e r v i s o r s of P o l k County, 19 NW 2d 602, 236 Iowa 
669, the p r e s e n t board met w i t h the c l a i m a n t and h i s 
w i t n e s s e s . The f a c t s show t h a t the w i t n e s s e s d i d not 
come i n t o v e r i f y the c l a i m u n t i l sometime i n the 
month o f December I960, however, t h e r e was no e v i 
dence to i n d i c a t e whether t h i s was p r i o r t o the time 
the c l a i m was r e j e c t e d by the board or subsequent to 
s a i d time. I t i s a l s o u n d i s p u t e d t h a t c l a i m a n t h i m s e l f 
at no time d u r i n g the year I960 made any attempt t o 
have h i s s i g n a t u r e v e r i f i e d . 

"On August 10, 1962, the c l a i m a n t f i l e d an amended 
c l a i m which was d u l y v e r i f i e d by him and a l s o by 
two wi t n e s s e s . 

"Under the f a c t s as s t a t e d above: (1) Does the Board 
of S u p e r v i s o r s have the r i g h t t o c o n s i d e r the m e r i t s 
of the amended c l a i m ? (2) I f they s h o u l d c o n s i d e r the 
c l a i m and same would be a l l o w e d , out of what fund would 
same be p a i d ? " 

I n r e p l y t h e r e t o , i would a d v i s e as follows*. 

(1) I t i s s t a t e d i n the r e p o r t o f t h i s Department a p p e a r i n g 

i n ]3kk QAG 133 the f o l l o w i n g : 

" S e c t i o n 512JL, wi th r e s p e c t ^ t o unl i q u i d a t e d c l a i m s _ 
g e n e r a l l y , r e g u l a t e s the form and the manner i n which 
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s a i d c l a i m s s h a l l be p r e s e n t e d and p r o v i d e s spe
c i f i c a l l y t h a t the c l a i m s s h a l l be d u l y v e r i f i e d 
by a f f i d a v i t o f the c l a i m a n t , and no a c t i o n s h a l l 
be brought a g a i n s t any county on any such c l a i m 
u n t i l the same has been so f i l e d and payment t h e r e o f 
r e f u s e d or n e g l e c t e d . Such p r e s e n t a t i o n under that 
S e c t i o n i n the form p r e s c r i b e d i s a c o n d I t I o n p r e 
cedent to an a c t i o n a g a i n s t the county and i s j u r i s 
d i c t i o n a l . S t a t e ex r e l . F l e t c h e r v. Haum-arm, 213 
Iowa k]8. ...-! 

(2) T h i s c l a i m , @s o r i g i n a l l y p r e s e n t e d , was d e f e c t i v e i n 

t h a t c l a i m a n t f a i l e d to v e r i f y i t and j u r i s d i c t i o n t o a d j u d i c a t e 

the c l a i m never attache®. 

(35 The f i l i n g of the amended c l a i m . o n August 10, 1962 £ more 

than two y e a r s a f t e r the f i l i n g of the o r i g i n a l c l a i m , - v e r i f i e d 

by both the c l a i m a n t and tha w i t n e s s e s , d i d not c o n f e r j u r i s d i c 

t i o n upon the boa r d . 

ik) The boana has no power t o c o n s i d e r or a c t upon the 

amended c l a i m . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS? l a 



SCHOOLS: Disposition of property*§297.22 
/ , The d a i l y average attendance in the school d i s t r i c t / - ^ ' 

'. /; ' ' , " / is a condition precedent to the authority of the school 
AJ board to dispose of property without the vote of the 

electors. f / ^ c > „ . . t . w 7 ^ iclc 6, C ':C'-s •,,..<'•/ 

, u - , ^ - ' ^ :: - * ~ ' - ' 
- October 16, 1 Sol 

W. Gordon i . Winkel 
Kossuth County Attorney 
Box %05 
Algona, Iowa 

Dear Mr. Wlnkel: 

This is to acknowledge receipt of your request for an 
opinion, wherein you state: 

"We have had a question a r i s e in the County 
with respect to the interpretation to be 
placed upon Section 2$7:;22, p a r t i c u l a r l y with 
respect to Subsections 1 to k thereof. 
"Our question i s whether, for examp1e, in 
Subsection 1 the reference i s to 200 in the 
School D i s t r i c t or an attendance of 200 in the 
high school. Your early opinion w i l l be 
appreciated inasmuch as we have several matters 
now pending which hinge upon the proper interpre* 
tat ion thereof. H 

Section 297.22, Code 1962, authorizes a school d i s t r i c t , 
under c e r t a i n conditions, to s e l l , lease* or dispose of 
property belonging to the school corporation, km 
exaiuination of the section discloses that there are four 
d i f f e r e n t conditions upon which the school d i s t r i c t may 
dispose of property without the vote of the electors as 
provided in Section 278.1, Code 1#62. 

In subjections 1 through 3 there are three conditions 
precedent which must e x i s t before the board of di rectors 
can dispose of property for the school corporation. One 
condition is that the property to be disposed Of must be 
of a value less than stated in the section. Another 
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coftditlori precede***; to the right of a school d i s t r i c t 
t# dispose of property i s that the school d i s t r i c t must 
maintain a high school. The t h i r d and f i n a l condition 
i s that the average d a i l y attendance In the school 
d i s t r i c t in the preceding y«ar must he of a c e r t a i n 
s i z e . 
Under subparagraph k thereof, there i s only one condition 
precedent to the right of the school board to dispose of 
property,. If the property to be disposed of »$ $500 or 
les s , then the school d i s t r i c t has the right to dispose 
of property even though i t does not maintain a high 
school and there i s no r e s t r l e t l o n as to the average 
d a i l y number of students within the school di s t r i c t . 

Therefore, i t Is our considered opinion under 
Section 297.22(1), Code 19&2, that the average d a l l y 
attendance i n the year preceding refers to the 
attendance in the school d i s t r i c t and not the average 
d a i l y attendance In the high school. 

Yours very t r u l y , 

Theodor Rehmann, J r . 
Assistant Attorney General 

TWR/cb 



COUNTIES AND COUNTY OFFICERS: County H o s p i t a l D e p r e c i a t i o n Fund, 
§§347.12, 3^7.14, 347.14(11), 1962 Code of Iowa. A County h o s p i t a l 
D e p r e c i a t i o n Fund may be e s t a b l i s h e d by the Board of H o s p i t a l 
T r u s t e e s by p r o p e r r e s o l u t i o n , i n which the County A u d i t o r has 
-no p a r t ; — { ^ v - e r ^ m e - R t — b o n ^ 
D e p r e c i a t i o n Fund s h a l l b e . d e p o s i t e d t o the Qo/inty T r e a s u r e r under 
§347.12, Code of 1962. A ^ ^ ^ c ^ & y / J t t ^ & + ^ ~ > > * * i m l / 

^©v/ember 26 » 1SJ62 

Hr. Jack. H, - 8a.de 11 
D i c k i n s o n County A t t o r n e y 
A n t l e r s H o t e l S u f l ' d i n g 
S p i r i t Lafee, Iowa 

Dear Hr. 8edal I % 

R e f e r e n c e i s here I s «a.de t o y o u r s of the 1 s t , I n s t . * i n 

which you S U & D D I tt@d the f o l l o w i n g : : 

* J r e s p e c t f u l l y r e q u e s t your o f f i c i a l o p i n i o n 
as to an I n t e r p r e t a t i o n of S e c t i o n $k?.Ik s u b s e c t i o n 
11 i n r e g a r d t© the d e p r e c i a t i o n fund o f a county 
p u b I i e- foospitai. 

"The t r u s t e e s o f the D i c k i n s o n County Memorial• 
H a s p t t a l are* d e s i r o u s o f c r e a t i n g a a p p r e c i a t i o n 
f u n d , and I t Is-my u n d e r s t a n d i n g t h a t undsr tha 
above quotad s e c t I on s a i d fund may be p l a c e d i n 
U n i t e d S t a t e s &ov«*rnmsmt §©ftd$. i n the l a s t pot* 
t1on o f subs#eti©n It o f S e c t i o n 347.1%.of the Iowa 
Code, we f i n d the f o l l o w i n g : '-such inv e s t m e n t when 
so made s h a l l remain i n s a l a U n i t e d S t a t e s Govern
ment Bonds u n t i l such tiase a s , i n the judgment o f 
the board o f t r u s t e e s . , i t . i s deea-ied a u v l s a b l e t o use 
s a i d f u n c s f o r h o s p i t a l p u r p o s e s . 1 

; ,Ny q u e s t i o n par t a i n s t o the d e f i n i t i o n of ' h o s p i t a l 
p u r p o s e s ' . 

"The D i c k i n s o n County T r e a s u r e r r e c e i v e d a l e t t a r 
from the S t a t e A u d i t o r ' s o f f i c e over the s i g n a t u r e 
of E a r l C. H ollowey, c a u t i o n i n g t h a t the t r u s t e e s sou Id-
use t h i s f u n d f o r h o s p i t a l purposes o n l y and t h a t i t 
c o u l d not be used- m p a r t of the maintenance- f u n d . 
S e f o r e t h i s fund i s o f f i c i a l l y c r e a t e d , the t r u s t e e s 
would l i k e t o know whether o r not t h i s fund can be 
used f o r replacesaent o f equipment, a d d i t i o n s o f a<quip-
aent« r e d e c o r a t i n g remodel'lag o f rooms w i t h i n the 
h o s p i t a l , r e p a i r s t o the h o s p i t a l and I t s equipment, 
e x p a n s i o n of the h o s p i t a l f a c i l i t i e s , a d d i t i o n a l p a r t i 
t i o n s and eeiui'psifnt. I can f l a d n o t h i n g i n the Coda- t h a t 
s p a l l s t h i s o u t , and i a« not c e r t a i n as t o the d l s t t n c -
tlm between the maintenance fund and t h e words as used 
i n the Code * h a s p } t a t p u r p o s e s * . 

^ 4r.: / / - y 

http://8a.de
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"There Is a l s o soma q u e s t i o n as t o whather or 
not the e s t a b l i s h m e n t of' t h i s f u n d r e q u i r e s the 
a p p r o v a l o f the A u d i t o r ' s o f f i c e o r whether the 
t r u s t e e s merely e s t a b l i s h the fund and then p u r 
chase the bonds t o be e i t h e r h e l d by the t r u s t e e s 
or the county t r e a s u r e r . f would a p p r e c i a t e i t i f 
you would g i v e me your o p i n i o n as to what p r o c e 
dure s h o u l d tee f o l l o w e d i n t h i s r e s p e c t . * 

(1) I n s o f a r as your q u e s t i o n I i s c o n c e r n e d , as t o the 

d e f i n i t i o n of h o s p i t a l purposes as used in 53*7.1M U } , 1962 

Cod® o f Iowa, I would a d v i s e t h a t t h i s has had the p r e v i o u s 

c o n s i d e r a t i o n of the Department, and i n an o p i n i o n i s s u e d 

August 24, 1962, i t was h e l d * 

"Ma. 2; i n s o f a r - a s t h i s q u e s t i o n i s c o n c e r n e d , I 
am of the o p i n i o n t h a t S e c t i o n 347.14(11) wakes 
c r e a t i o n of the D e p r e c i a t i o n Fund d i s c r e t i o n a r y 
w i t h the board of t r u s t e e s , and a l s o g r a n t s the 
board o f t r u s t e e s d i s c r e t i o n as t o how the fund i s 
to be used. In t h a t a s p e c t , i t . may be t r a n s f e r r e d 
t o the h o s p i t a l f u n d , ana such moneys i n the fund 
can be, a t the d i s c r e t i o n of the h o s p i t a l t r u s t e e s , 
used f o r h o s p i t a l p u r p o s e s . T h i s fund s h o u l d be. 
r e g a r d e d , f o r the purposes s e t out i n your l e t t e r , 
as an u n a p p r o p r i a t e d f u n d w i t h i n the terms o f Sec
t i o n 347.7, end i s a v a i l a b l e w i t h o u t s u b m i s s i o n to 
the e l e c t o r s . " 

(2) I n s o f a r as the e s t a b l i s h m e n t of the fund i s concerned, 

and the a u d i t o r ' s power of a p p r o v a l t h e r e o f , I would a d v i s e t h a t 

i t i s T t h e power of the Board of H o s p i t a l T r u s t e e s to e s t a b l i s h 

the d«prreci-ation fund by p r o p e r r e s o l u t i o n . T h i s power i s e x e r 

c i s e d by the h o s p i t a l t r u s t e e s , i n the e x e r c i s e o f which the 

county a u d i t o r has no connect i o n . 
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(3) i n s o f a r -as concerns the q u e s t i o n of who ta k e s pos

s e s s i o n of such bonds as may be a p a r t of the d e p r e c i a t i o n 

f u n g , I w o u l d a d v i s e t h a t I t i s p r o v i d e d by §34?. 12, Code of 

1962, t h a t *»the county t r e a s u r e r s h a l l r e c e i v e and d i s b u r s e 

a i l funds under the c o n t r o l o f s a i d board of t r u s t e e s . " T h i s 

s t a t u t e i n c l u d e s w I t h f n i t s terms any bonds t h a t may be pur

chased under the a u t h o r i t y o f 5347.14. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
• F i r s t A s s i s t a n t A t t o r n e y General 

OSi l a 



INSURANCE: Premium t a x on accumulated d i v i d e n d s — §432.1, 
1962 Coda of Iowa. Premium t a x i s not a s s e s s a b l e on u s e ^ p f 
accumulated d i v i d e n d s ^ t o p u r c h a s e ^ u l l y p a i d p o l i c y . (/^c^-^J 

November 21, 1962 

W i l l i a m E. Timmons 
Commissioner of I n s u r a n c e 
S t a t e of Iowa 

Dear Mr. Timmons: 

T h i s i s i n r e p l y t o y o u r r e c a n t i n q u i r y , i n which you 
r a i s e d t h e f o l l o w i n g q u e s t i o n s : 

"(1) Under the p r o v i s i o n s of S e c t i o n 432.1, 
are the accumulated d i v i d e n d s a p p l i e d to pur
chase p a i d up i n s u r a n c e , 'premiums r e c e i v e d 
d u r i n g the c a l e n d a r y e a r ' , and as such, sub
j e c t t o the two p e r c e n t t a x ? 
!'(2) I n the event your answer t o our f i r s t 
q u e s t i o n i s i n t h e a f f i r m a t i v e , what a d d i 
t i o n a l t a x l i a b i l i t y e x i s t s f o r companies 
t h a t have s u b m i t t e d t h e i r 1961 t a x r e t u r n 
and payment w i t h o u t i n c l u d i n g the t a x on 
d i v i d e n d s used t o pay up p o l i c i e s ? These 
companies have r e c e i v e d t h e C e r t i f i c a t e of 
A u t h o r i t y r e q u i r e d f o r t h e i r c o n t i n u e d o pera
t i o n i n Iowa d u r i n g 1962. For your g u i d a n c e , 
we e n c l o s e a copy of t h e a p p l i c a t i o n f o r 
Renewal of C e r t i f i c a t e of A u t h o r i t y and Prem
ium Tax R e t u r n form used by a l l companies." 

S e c t i o n 432.1 of t h e Iowa Code (1962) p r o v i d e s : 

"Tax on g r o s s premiums. Every i n s u r a n c e jf 
company o r a s s o c i a t i o n of whatever k i n d o r •, 
c h a r a c t e r , not i n c l u d i n g f r a t e r n a l b e n e f i c i a r y 
a s s o c i a t i o n s , c o u n t y mutual a s s o c i a t i o n s and 
n o n p r o f i t h o s p i t a l and m e d i c a l s e r v i c e c o r p o r - F 

a t i o n s , s h a l l , a t t h e t i m e of making the annual 
statement as r e q u i r e d by law, pay t o the t r e a s 
u r e r of s t a t e as t a x e s , an amount e q u a l t o the 
f o l l o w i n g : 

J/ / -
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"1. Two p e r c e n t of the g r o s s amount o f 
premiums r e c e i v e d d u r i n g the p r e c e d i n g 
c a l e n d a r y e a r by e v e r y l i f e i n s u r a n c e 
company o r a s s o c i a t i o n , not i n c l u d i n g 
f r a t e r n a l b e n e f i c i a r y a s s o c i a t i o n s , or 
the g r o s s payments o r d e p o s i t s c o l l e c t e d 
from h o l d e r s of f r a t e r n a l b e n e f i c i a r y 
a s s o c i a t i o n c e r t i f i c a t e s , on c o n t r a c t s 
of i n s u r a n c e c o v e r i n g r i s k s r e s i d e n t i n 
t h i s s t a t e d u r i n g the p r e c e d i n g y e a r , 
i n c l u d i n g c o n t r a c t s f o r group i n s u r a n c e 
and a n n u i t i e s and w i t h o u t i n c l u d i n g or 
d e d u c t i n g any amounts r e c e i v e d or p a i d 
f o r r e i n s u r a n c e . " 

I t I s c l e a r from S e c t i o n 432.1 t h a t the premium t a x 
i s l e v i e d on the "gross amount o f premiums r e c e i v e d d u r i n g 
the p r e c e d i n g c a l e n d a r y e a r . " S e c t i o n 432.1 i s s u b s t a n 
t i a l l y a c o n s o l i d a t i o n of former s e c t i o n s 7021, 7022 and 
7025 of t h e Code of 1939, a l l of which c o n t a i n e d the same 
t a x i n g p h r a s e . The rule , t h a t t a x i n g power s h o u l d be 
s t r i c t l y c o n s t r u e d a g a i n s t the t a x i n g body i s e q u a l l y 
a p p l i c a b l e t o i n s u r a n c e premium t a x e s . Iowa Mutual Tornado 
I n s . Ass'n. v. F i s c h e r . 245 Iowa 951, 65 N.W. 2d 162 (1954). 

P r i o r Iowa d e c i s i o n s have h e l d t h a t the t a x base under 
the premium t a x s t a t u t e s i s the t o t a l amount of the premium, 
due under the i n s u r a n c e c o n t r a c t f o r the y e a r . N o r m a l l y , 
t h i s c o n t r a c t amount i s i n excess of the amount a c t u a l l y 
r e q u i r e d t o pay f o r the i n s u r a n c e , i t s e l f . I f a d i v i d e n d 
i s d e c l a r e d , which i s b a s i c a l l y a r e t u r n of the excess po r 
t i o n , i t may be used e i t h e r i n r e d u c t i o n of a subsequent 
premium payment or t o buy a d d i t i o n a l i n s u r a n c e , and i n 
e i t h e r case no f u r t h e r t a x i s a s s e s s e d . T h i s r e s u l t f o l l o w s 
because the i n s u r e d has p a i d a c o n t r a c t amount which has 
been f u l l y t a x e d , and by the d i v i d e n d adjustment he w i l l 
o b t a i n the c o r r e c t amount of i n s u r a n c e coverage f o r the 
premiums, he has a c t u a l l y p a i d . Mutual B e n e f i t L i f e I n s . Co. 
v. F i s c h e r . 236 Iowa 40, 17 N.W. 2d 847 (1945); P r u d e n t i a l 
I n s . Co. v. Green.-231 Iowa 1371, 2 N.W. 2d 765 (1942); 
New York L i f e I n s . Co. v. Surbank. 209 Iowa 199, 216 N.W. 
742 (1929). 

The t e n o r of the p r i o r d e c i s i o n s of" the Iowa Supreme 
C o u r t , c i t e d next above, i s t h a t the l e v y i s to be made on 
the annual c o n t r a c t premium. The p r o v i s i o n s of t h e i n s u r 
ance c o n t r a c t s here i n v o l v e d a l l o w the i n s u r e d , a t h i s 
o p t i o n , to change h i s p o l i c y t o a paid-up one when the cash 
s u r r e n d e r v a l u e p l u s h i s accumulated d i v i d e n d s equal the 



W i l l i a m E. Timmons - 3 - November 21, 1962 

amount of a net s i n g l e premium f o r the p o l i c y a t the i n 
sured' s a t t a i n e d age. I t i s c l e a r l y a c o n t r a c t r i g h t , 
w h i c h, when e l e c t e d by the I n s u r e d , d e s t r o y s a l l f u t u r e 
o b l i g a t i o n s t o pay annual premiums. There are no annual 
c o n t r a c t premiums and no " g r o s s amount of premiums" l e f t 
t o be c o l l e c t e d . 

The answer t o the f i r s t q u e s t i o n you have r a i s e d i s 
t h a t t h e r e i s no premium t a x a s s e s s e d upon the accumulated 
d i v i d e n d s used t o purchase p a i d - u p i n s u r a n c e . In v i e w of 
the r e s u l t , no answer i s r e q u i r e d to the second q u e s t i o n . 

S i n c e r e l y y o u r s , 

WNBUMP:mch 



0 
COUNTIES AND COUNTY OFFICERS: Secondary Road Fund. The secondary 
road fund i s not a v a i l a b l e f o r the payment of i n s u r a n c e premiums 
-on—i-n^u-reeee—eeve W-fl^-seeenea ry roau—empT-eyee-s^ Hfr£g GAG 353 gen 
f i rmed. ' * ' /"7 

tf - i 

Movaasber 21, 1362 

Mr. CI a r e H* W V11 law son 
A a a l r County A t t o r n e y 
P o s t O f f i c e So* 25 
G r e e n f i e l d * Iowa 

Sear Wr, ^ H l i a s a s a m -

R e f e r e n c e i s ha r a i n made t o yo u r s of the 31 «£» u l t . , i n 

which you s u b m i t t a d the f o i l o w l n g j 
E * i have been rsAuesfcea by the County A u d i t o r and 
County Stiff natr of A d a i r County, Iowa, t o writ© 
you f o r an o p i n i o n a s t o whether or not i t would, 
h© p e r m i s s i b l e t o pay workmen's compensatJon i n 
surance premium* on county secondary reed.employees 
out o f th« secondary road fund. A 15*2$ A t t o r n e y 
g e n e r a l ' s O p i n i o n a t page 3S3 a p p a r e n t l y s t a t e s 
t h a t th i s - eenaO't tes dona, however, our County 
A u d i t o r a d v i s e s at* t h a t a S t a t e A u e l t o r a e v l s e d him 
t h a t the payments c o u l d be «MNfo out o f Seee#*<la.ry 

Fuficls eneer t h e br o a d e r p r o v i s i o n s o f 
o f the I f 6 2 €©&« o f Iowa* f o r m e r l y $09.10*** 

i n r e p l y t h e r t - t o , I a d v i s e i M ^ l ^ t ^ l i ^ ^ H ^ the 
o p i n i o n t o which you r e f e r i s as a p p l i c a b l e t o the p r e s e n t s i t u a t i o n 

as i t was t© the s i t u a t i o n then s u b m i t t e d , &n4 it i s , t h e r e f o r e , now 

conf i rrswii, 

Therefor®, the secondary roasi fune I s not a v a i l a b l e f o r the 

payment o f insurance 1 premiums on county secondary road employees. 

tfcry t r u l y y o u r s , 

Q%tm ITSAtlSS 
f i r s t A s s i s tan t A t t o r ae y Ge«.e r a I 

S$? l a 



COUNTIES AND COUMTY OFFICERS; B e n e f i t e d F i r e D i s t r i c t s , §|357A.l, 
* 5 7 A 3 and *57A.4, 1962 Code of Iowa. The e s t a b l i s h m e n t of a 
b e n e f i t e d f i r e d i s t r i c t under Chapter 357A, Code.ot ..1*62, In 
determining the b o u n d a r i e s of such d i s t r i c t , j ur» so» c t t o h - of the 
lSrrorSupe^Tso7s to a c t t h e r e o n T T c o n T H r v e d to t l ^ p r o p o s e a 
b o u n d a r i e s . a s d e f i n e d irj, the p e t U i o n to 

November 21, I3fei 

Hr. H a r l a n WV Be i n t e r 
Henry County A t t o r n e y 
118 f South Ha i n 
Ht. P l e a s a n t , J owe 

Dear Hr. 8ainter-. 

T h i s w i l l acknowledge r e c e i p t of yours of the 23rd, u l t . , 

i n which you s u b m i t t e d the f o l l o w i n g ? 

I n q u i r y has been d i r e c t e d t o me by the Henry 
County Board o f S u p e r v i s o r s , as w e l l as by an 
A t t o r n e y ; namely, John. W. C a r t y , W i n f i e i d , Iowa, 
w i t h r e g a r d t o a problem which has a r i s e n i n the 
c r e a t i o n of a b e n e f i t e d f i r e d i s t r i c t i n b o t h . 
Henry and L o u i s a C o u n t i e s . P e t i t i o n s were, c i r 
c u l a t e d i n the i n t e n d e d a r e a s and the same wars 
p r e s e n t e d t o a s p e c i a l m e e t i n g o f the j o i n t Boares 
of S u p e r v i s o r s of the two c o u n t i e s i n v o l v e d * A 
number o f i n t e r e s t e d p e r s o n s who had l e a r n e d of 
the meet in. 9 and who das i r e d t o be i n c l u d e d i n the 
d i s t r i c t appeared a t t h i s m e e t i n g , and the q u e s t i o n 
was r a i s e e as to whether or not the boundary T i n e s 
of the proposed d i s t r i c t c o u l d be expanded to i n 
c l u d e a d d i t i o n a l t e r r i t o r y not o r i g i n a l l y i n c l u d e d 
i n the proposed d i s t r i c t as set out i n the p e t i t i o n . 

'•The s p e c i f i c q u e s t i o n I @m s u b m i t t i n g i s as f o l l o w s : 

• "•Under the p r o v i s i o n s o f Chapter 357A of the Coee 
of Iowa f o r 1962, and p a r t i c u l a r l y under the p r o 
v i s i o n s o f S e c t i o n 357A.8, may a Board of Super
v i s o r s ( o r a j o i n t Board i n an a p p l i c a b l e s i t u a t i o n ) 
i n c l u d e t e r r i t o r y i n a b e n e f i t e d f i r e d i s t r i c t w h i c h 
was not or i 9 i na i 1 y i nc 1 ueed i n the d i s t r i c t as 
d e s c r i b e s i n the p e t i t i o n , and i f so, under what terms 
and c o n d i t i o n s ? ' 1 

In r e p l y t h e r e t o , I a d v i s e you t h a t the o n l y j u r i s d i c t i o n con

f e r r e d upon the Boarc of S u p e r v i s o r s to e s t a b l i s h a f i r e e i s t r i c t 



f ttttrr 

under Chapter i s p r o v i d i n g the p e t i t i o n to the 

Board s h a l l , among o t h e r t h i n g s , p r o v i d e H t h e a p p r o x i m a t e d i s 

t r i c t t o be s e r v e d " and 5357*.3, which p r o v i d e s f o r n o t i c e of 

h e a r i n g upon the f o r e g o i n g p e t i t i o n i n the f o l l o w i n g terms* 

'"Notice of hear i n ^ . When the boa re o f s u p e r v i s o r s 
r e c e i v e s a p e t i t i o n f o r the e s t a b l i s h m e n t of a 
b e n e f i t e d f i re dt s t r i c t , a p u b l i c h e a r i n g s h a l l be 
h e l d w i t h i n twenty eays of the p r e s e n t a t i o n of the 
p e t i t i o n . N o t i c e o f h e a r i n g s h a l l be 91 van by 
p o s t i n g b i l l s i n t h r e e p u b l i c p l a c e s w i t h i n the 
d i s t r i c t . The l a s t p u b l i c a t i o n or p o s t i n g s h a l l 
be fret l a s s than one week b e f o r e the proposed 
h e a r i n g . 5 * 

MM F i n a l l y , as q u i t e d e t e r m i n a t i v e o f t h i s s i t u a t i o n , i s S3S7A.4, 

which d e s c r i b e s the a c t i o n of the Eoard of S u p e r v i s o r s i n these 

terms? 

" A c t i o n of tfta hoard.. On the aay f l x % * e f o r such 
h e a r i n g , the board o f s u p e r v i s o r s s h a l l by r e s o l u t i o n 
e s t a b l i s h the b e n e f i t e d f i r e d i s t r i c t o r d i s a l l o w the 
p e t l t l o n . For adequate reasons the boa re of super
v i s o r s may d e f e r a c t i o n 0*1 such p e t i t i o n f o r not t o 
exceed ten days a f t e r the f i r s t day s e t f o r a hearing. 1* 

O b v i o u s l y , i t i s the power of the Board to d i s a l l o w the p e t i 

t i o n as p r e s e n t e d , w i t h the t e r r i t o r y to be I n c l u d e d t h e r e i n desert bad, 

or t o e s t a b l i s h the d i s t r i c t as p e t i t i o n e d f o r . There i s n e i t h e r 

e x p r e s s nor i m p l i e d power wt t h i n the B&ato to e x t e n d tha boundary 

of a proposed d i s t r i c t as p a r t o f i t s d e c i s i o n of e s t a b l i s h m e n t , 

i t s power i s t o e s t a t o l i s h the d i s t r i c t as s t a t e d i n the p e t i t i o n , 

sad not t o e s t a b l i s h the d i s t r i c t w i t h the d i s t r i c t d e s c r i b e d In 

the p e t i t i o n suppl«m«ntee by a d d i t i o n s t h e r e t o . 
tfery t r u l y y o u r s , 

OS* l a 
oscm STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



SCHOOLS: D i s c i p l i n e , Sec. 285-1. A school d i s t r i c t may p u n i s h 
u n r u l y p u p i l by keeping him a f t e r school even though s a i d p u p i l 
w i l l m iss t r a n s p o r t a t i o n p r o v i d e d by school d i s t r i c t . School d i 
t r t c t i s not r e s p o n s i b l e f o r p r o v i d i n g A t r a n s p o r t a t i o n a f t e r d i s 
c i p l i n a r y a c t i o n i s completed. 

Mr. Robert Maddocks 
Wright County A t t o r n e y 
C la r i on, I owa 

Dear Mr. Maddocks: 

T h i s i s to acknowledge r e c e i p t o f your request f o r an o p i n i o n i n 
which you s t a t e as f o l l o w s : 

"A t e a c h e r i n a school i n W right County has had d i s c i p 
l i n a r y problems w i t h one o f the r u r a l p u p i l s and as a r e s u l t 
has kept the p u p i l a f t e r school has been d i s m i s s e d . 
T h i s c h i l d then misses the school bus. 

"1. May an iowa P u b l i c School t e a c h e r d i s c i p l i n e an 
u n r u l y p u p i l by k eeping him i n a f t e r school i s d i s 
m i s s e d , even though to do so would mean t h a t s a i d 
p u p i l would miss the t r a n s p o r t a t i o n p r o v i d e d t o t r a n s 
p o r t s a i d p u p i l t o h i s home. 

"2. In the event number 1, s u p r a , i s answered ( i n the 
a f f i r m a t i v e ) , then and i n t h a t e v e n t , i s the school 
r e s p o n s i b l e to see t h a t the p u r i l i s t r a n s p o r t e d t o 
h i s home a f t e r the punishment has been completed." 
( P a r e n t h e s i s added) 

The conduct o f p u p i l s d i r e c t l y r e l a t i n g t o and a f f e c t i n g the manage
ment o f the school and i t s e f f i c i e n c y i s w i t h i n the p r o p e r r e g u l a 
t i o n o f the school a u t h o r i t i e s . K i n z e r v. Independent School D i s t r i c t , 
129 Iowa M f l , 105 N.W. 686. The school a u t h o r i t i e s a r e n e c e s s a r i l y 
i n v e s t e d w i t h a broad d i s c r e t i o n i n the management o f p u p i l s w i t h 
which the c o u r t s w i l l not i n t e r f e r e u n l e s s i t has been i l l e g a l l y o r 
u n r e a s o n a b l y used. k7 Am. J u r . Schools S e c t i o n 167, page 423. Thus, 
i n answer to your f i r s t quest i o n , a school t e a c h e r may impose such 
^ d i s c i p l i n a r y measures upon a p u p i l , such as keeping him a f t e r s c h o o l , 
i f s a i d p u p i l i s u n r u l y . 

December 17, 1962 



Mr. Robert Maddocks -2- December 17, 1962 

S e c t i o n 285.10, Code 1S62, p r o v i d e s i n p e r t i n e n t p a r t : 

"The powers and d u t i e s o f the l o c a l s c h o o l 
boards sh a l 1 be t o : 

"1. P r o v i d e t r a n s p o r t a t i o n f o r each p u p i l who 
a t t e n d s p u b l i c s c h o o l , and who i s e n t i t l e d t o 
t r a n s p o r t a t i o n under the laws o f t h i s s t a t e . 

" *** »i 

In the c a s e o f f l o w e r s v. Ind. Sch. D l s t . o f Tama, 235 Iowa 
332, 16 N.W. 2d 570, the Supreme Co u r t s a i d t h a t t h e p r o v i s i o n s 
o f the s t a t u t e t o p r o v i d e t r a n s p o r t a t i o n f o r c h i l d r e n t o and 
f r o m s c h o o l was mandatory but w i t h i n l i m i t s so as not t o 
a f f o r d an u n n e c e s s a r y burden t p the school d i s t r i c t and t o 
p r o v i d e t r a n s p o r t a t i o n as n e a r l y c o mplete as r e a s o n a b l y 
p o s s i b l e . Thus, the d i s c r e t i o n o f the board under a c e r t a i n 
s e t o f f a c t s w i l l n o t be i n t e r f e r e d w i t h by the C o u r t i f I t 
imposes no u n r e a s o n a b l e r e s u l t . 

T h e r e f o r e , i n answer t o your second q u e s t i o n , the above 
quoted s e c t i o n i s not a p p l i c a b l e t o those p u p i l s who a r e 
r e t a i n e d a f t e r the normal c l a s s hours f o r d i s c i p l i n a r y 
measures, and the s c h o o l Is not r e s p o n s i b l e t o see t h a t 
t h e pupi1 i s t r a n s p o r t e d to h i s home a f t e r t h e d ] s c i p i 1 nary 
a c t i o n has been completed. 

Yours v e r y t r u l y , 

TWR/ch 
Theodor W. Rehmann, J r . 
A s s i s t a n t A t t o r n e y General 



MOTOR VEHICLES; O p e r a t o r ' s L i c e n s e ~ §§321.196, 321.197 and 
321.193, 1962 Code of Iowa, Department of P u b l i c S a f e t y has 
no a u t h o r i t y t o g r a n t e x t e n s i o n s o f Iowa o p e r a t o r ' s l i c e n s e s 
e x cept t o q u a l i f i e d m i l i t a r y p e r s o n n e l under §321,198, fMJe^O 

December 14, 1962 

•Mr, C a r l H. Pesch 
C i w a i s a i o n e r 
Department of P u b l i c S a f e t y 
L O C A L 

Dear Mr. Peschs 

T h i s w i l l acknowledge r e c e i p t of y o u r r e q u e s t d a t e d 
May 4, 1962, f o r an o p i n i o n r e g a r d i n g the f o l l o w i n g f a c t u a l 
s i t u a t i o n s t a t e d i n y o u r l e t t e r : 

"The Department of .Public S a f e t y has been opex-
atino, p u r s u a n t t© a p o l i c y o f i s s u i n g temporary 
e x t e n s i o n s o f Iowa o p e r a t o r ' s l i c e n s e s t o Iowa 
r e s i d e n t s who axe t e m p o r a r i l y r e s i d i n g o u t of the 
s t a t e . Such an e x t e n s i o n i s g r a n t e d t e an Iowa 
r e s i d e n t upon h i s r e q u e s t and a c e r t i f i c a t e e v i 
d e n c i n g such e x t e n s i o n , a copy of w h i c h i s a t t a c h e d 
h e r e t o , i s f o r w a r d e d t o the l i c e n s e e t o be a t t a c h e d 
t o h i s l i c e n s e . 

»«• # * 

" S a i d e x t e n s i o n s a r e g r a n t e d t o Iowa r e s i d e n t s 
who a r e t e m p o r a r i l y r e s i d i n g out o f t h e s t a t e and 
who w i l l n o t r e t u r n t o Iowa u n t i l a f t e r the ex* 
p i r a t i o n d a t e o f t h e i r l i c e n s e . An example of a 
p e r s o n i n t h i s s i t u a t i o n i s an Iowa r e s i d e n t who 
i s employed by an Iowa C&ngxessaan o r S e n a t o r i n 
Washington, ©,C.» or t h e w i f ^ o f a s e r v i c e m a n 
s t a t i o n e d o v e r s e a s but s t i l l c l a i m s Iowa as h e r 
permanent r e s i d e n c e . 

"The e x t e n s i o n s which t h i s department has been 
g r a n t i n g a r e w i t h o u t f e e and a r e n o r m a l l y f o r a 
p e r i o d o f 6 months. However, the e x t e n s i o n p e r i o d 
i s not l i m i t e d t o 6 months and ©ecassienally i t 
w i l l be g r a n t e d f o x a l o n g e r d u r a t i o n . I t has 
been c o n s e r v a t i v e l y e s t i m a t e d t h a t t h i s department 
has been i s s u i n g a p p r o x i m a t e l y 500 o f s a i d e x t e n 
s i o n s each month. 

" I r e s p e c t f u l l y r e q u e s t your o p i n i o n on t h e f o l 
l o w ! ng que % t i o n $ % 



C a r l Hi Pe-ssh -2- ©e-eeafoer 14, 1962 

B l . Does t h e G c a w i e s i e n e r ©f P u b l i c S a f e t y 
have the a u t h o r i t y t o g r a n t a temporary 
e x t e n s i o n of an torn o p e r a t o r ' s l i c e n s e 
t© an lowra r e s i d e n t t e m p o r a r i l y re»idin§ 
out o f the s t a t e w i t h o u t c h a r g i n g a f e e 
f o r euch e x t e n s i o n ? 

"2. I f y o u r answer t o q u e s t i o n #1 i s i n the 
n e g a t i v e , may such an e x t e n s i o n be g r a n t e d 
i f a f e e i s charged and would such l e e 
need t o be the f u l l f e e charged f o r the 
re n e w a l o f an o p e r a t o r ' s l i c e n s e ? 
I f y o u r answer t© e i t h e r q u e s t i o n #1 o r 
#2 i s I n the a f f i r m a t i v e , may such ex
t e n s i o n be g r a n t e d f o r any p e r i o d up t o 
2 y e a r s ? 

"4. I f i t i s w i t h i n t h e a u t h o r i t y of t h e 
£einiB! as l o n e r t o i s s u e such an e x t e n s i o n , 
i s i t n e c e s s a r y t h a t t h e l i c e n s e e submit 
t o a v i s i o n t e s t , and i f so, w i l l a c e r 
t i f i c a t e ©f such v i s i o n t e s t , a d m i n i s -
t a r e d by a competent per s o n o u t s i d e t h e 
s t a t e o f Iowa, be s u f f i c i e n t ? " 

As n o t ed by you i n y o u r l e t t e r , the general, p r o v i s i o n 
which s e t s t h e e x p i r a t i o n d a t e f o r an ©serator's l i c e n s e i s 
§321.196, 1962 Code e f Iowa. That s t a t u t e p r o v i d e s t h a t 
each o p e r a t o r ' s l i c e n s e i s s u e d a f t e r J u l y S, 1948, s h a l l 
e x p i r e tw<? y e a r s from the l i c e n s e e ' s b i r t h d a y a n n i v e r s a r y 
o c c u r r i n g i n t h e y e a r o f i s s u a n c e . 

S e c t i o n 321.W8 p r o v i d e s f o r an e x t e n s i o n o f a v a l i d 
o p e r a t o r ' s o r c h a u f f e u r ' s l i c e n s e heId by any pe r s o n a t the 
time o f e n t e r i n g the m i l i t a r y s e r v i c e o f the U n i t e d S t a t e s 
o r o f the S t a t e o f %em subsequent t o September 19, 1940. 
There i $ ns e x t e n s i o n p r o v i d e d by t h i s s e c t i o n t o pereens 
o t h e r t h a n t h o s e i n the m i l i t a r y s e r v i c e who q u a l i f y t h e r e 
under. Moreover, I asa u n a b l e t o f i n d any s t a t u t o r y a u t h o r i t y 
f o r i s s u i n g t h e temporary e x t e n s i o n s o f o p e r a t o r * s l i c e n s e s 
d e s c r i b e d i n your l e t t e r . F o r t h e s e r e a s o n s , i t i s my ©pinion 
t h a t e x t e n s i o n s o f leara o p e r a t o r ' s licenses» ex c e p t as a l l o w e d 
t o p e r s o n s i n the m i l i t a r y s e r v i c e under §321.191, a r e beyond 
the power of t h e department o f P u b l i c S a f e t y t o g r a n t . 

Very t r u l y y o u r s , 

&RUGS SMELL, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

SMS*he 



COUNTIES mo COliflTY OFFICERS; IncompaUbi1 i ty o f C o u n t y A t t o r n e y 
ana Me.ttbcir o f S o l d i e r «s R c l l e t Coronn s s I o n , The o f f i c e s o f County 
A l i o m a y ar»o member o f t h e S o l d i e r ' s Re J i e f C&ur.i s s l o t i * r e tacom-
pat i b i s , a n d In a d d i t i o n , t h e C o u n t y A t t o r n e y ffi s q u a i i f i e^i f rocr 
o c c u p y i n g t h o s e two o f f i c e s a t the same t i m e . 

Deoemoer i I 

- \r . S ^ M N J I 1 fc. At |«n 
f o f " ^ s County A t t o r n e y t t 

Iowa 

f e r e n c e Is wao« to y©ur s of the I3*fc, u l t . $ i n ^nic - h 

yw rs«iu«si an o p i n i o n as to ?*h«.'fcher ths o f f i c e s of member 01 

t h * S o l d i e r ' s R e l i e f Corswissi on en« County a t t o r n e y ©re i n * 

c o m p a t i b l e . 

7^.1 r» r e p l y t b j g r j L i & ^ j jggulo a d v i s e you a s foTrow'S'r-; 

(1) The . s ^ f c s r s of th© S p i d e r ' s R e l i e f Commission are 

county o f f i c e r * ei»« ttoe County A t t o r n e y , t h e r e f o r e , i s t h e i r 

a d v i s o r end has th@ outy o f reno^t tn^ o p s n l o n s t o such co»-

?«Jss Jcwers. Tfa»re I s p o t e s t l a I conf l i c t i n c&e p e r f o r m a n c e 

of your ».,u£y as County A t t o r n e y sno your duty as a member of 

the S o l d i e r ' s M i e f C o a m i s s l o n . 

(2) For the f o l l o w i n g ec-ai t i o o e l reason I'm County A t -

tor»iisy i s 4) sqm ) i f ! * e fro?*! occupy I a t the same t low* tfc* o f 

f i c e of $oUH**r * s b e l i e f Commission member, The County A t t o r n e y 

i s pa i « a f i l e s ' s a l a r y , &n& such compensation, genera I l y spasming, 

i s payment i n f u l l f o r a l l s e r v i c e s t o the co u n t y , u n l e s s p r o - • 

vI8e«s o t h e r w i s e by s t a t u t e . In r e s p e c t to the f o r g o i n g , i-t Is 

s a l e In en o p i n i o n of t h i s Oeparttmrnt, .appearing i n \$£2 0A£ 2B*>, 

th# f o l l o w i n g ? 

"The county a t t o r n e y o f a coynty i s not p r e c l u d e d 
from a c t i n g e s an a<&»lnl s t r a t o r or as an a t t o r n e y 
f o r an e s t a t e In p r o b a t e c o u r t , nor i s he pr©**lbi t e c 
rroai r e c e i v i n g f e e s s s such. Such work i s p e r s o n a l 



Uecemoer i I, 1Sbi 

anc not work performed i n the &.\ercise of h i s c u t i e s 
as a p u b l i c o t f t c i a l . T h i s statement Is i n s e r t e d \n 
o r d e r t h a t t h e r e may be no mi sunoerstan<jlny r e l a t i v e 
I D t h i s o p i n i o 

"Wl th the -e*.p 1 ane t i on c o n t a i n e d i n tb*s p r a c e d i n y p a r a 
graph we w i l l now c o n s i d e r the s p e c i f i c p r o p o s i t i o n 
submi tt«sd by you upon the -assumption t h a t the s e r v i c e s 
r e ndered by the county a t t o r n e y ami f o r which compen
s a t i o n i s c l a i m e d , wer<s rsmJered f o r the ©enef 11 of this 
c o u n t y . 

" I t i s unnecessary to s e t f o r t h the s t a t u t e s r e l a t i n g 
to the? d u t i e s of a county a t t o r n e y o r to the p r o v i s i o n s 
of ihii s t a t u t e r e l a t i v e t o h i s s a l a r y . S u f f i c e i t t o 
say, that, the d u t i e s of a county a t t o r n e y i n d u c e s e r 
v i c e s of every k i n d f o r the benefit of the county or 
the s e v e r a l o f f i c e s In the county government. S e r v i c e s 
f o r th-s c o l l e c t i o n of money th« county i s c l e a r l y 
w i t h i n the d u t i e s of the county a t t o r n e y whatever may 
be th« source from which the money i s due. I t i s a 
we-11 e s t a b l i s h e d r u l e of law that p u b l i c o f f i c i a l s a r e 
o n l y e n t i t l e d t o such compensation f o r th-e performance 
of t h e i r p r e s c r i b e d d u t i e s as i s f i x e d fey s t a t u t e , ano 
t h a t where a s a l a r y o r o t h e r f i x»d compsn-sati on Is p r c -

, v i (Jed f o r such o f f i c i a l , ano. no o t h e r f o e s or compensa
t i o n i s p r o v i d e d by s t a t u t e , then such s a l a r y or f »Aac 
compensation I n c l u d e s wi t h i n i t s - e l f a l l compensation t o 
be p a i d f o r the performance of such c u t I a s . 

"See i n t h i s c o n n e c t i o n the f o l l o w i n g c a s e s ; Moor® v s . 
incepe.ntient D i s t r i c t , 55 Iowa 654; H c f l i d e r v s . Si r r i t - n , 
84 Iowa ?4S; Guana l i s v s . P o t t a w a t t a m i e County, 84 Iowa 
36$ rfyce v s . -Osage, 86 Iowa 550; Sprout v s . K e l l y , 3/ 
Iowa 44; S t a t e v s . Aoaws (No. App.) • 72 S.W. 65-6j' wooo v s . 
Board of CocmViss l o n e r s , IS H.t. 18'3; T u a l l v s . County 
Commissioners, 4 Ohio Dec. 318; McSovern v s . Soar a of 
Commissioners, ( V o l o ) l i l Pac. 274-; 'Troup v s . Morgan 
County, ( A l a . 5 19 So. 504; O c B o i t v s . T r u s t e e s o f 
C i n c i n n a t i Twp., 7 Ohio S.B. 237. See a l s o ? Burlin&aom 
v s . H a r d i n County, 130 l-owa 919.J* 

Thase o f f i c e s a r c i n c o m p a t i b l e , and the County A t t o r n e y i s 
s q u a l i f i e d . Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

l a 



STATE OFFICERS AND DEPARTMENTS; 4Q&m&f \ncompa11b11 i ty o f S t a t e 
S e n a t o r end member of Community School D i s t r i c t Board%^gBBSUtsSSF 

The o f f i c e o f S e n a t o r In the General 
Assembly and membership on Board of D i r e c t o r s of a Community School 
D i s t r i c t a r e i n c o m p a t i b l e . However, t h e r e j s n e i t h e r C o n s t i t u t i o n a l 
nor s t a t u t o r y bar t o such occupancy. (-^ZZ^^^ /JLLA^+^J, 

December 7, 1962 
Honorable A. tf. Ooran 
S t a t e Senator E l e c t 
Th i res F l o o r , Boone Ha t1 oaa I S u i i c i n ^ 
Soone, Iowa' 

Hy s c a r Mr. Doran; 

This w i l l acknowledge receipt o f yours of the 17th, u l t . , 

i n which you a d v i s e t h a t you warn: « I « C £ * H V Senator from iha T h i r t y -

F i r s t D i s t r i c t , and a d v i s e f u r t h e r t h a t you are a member of the 

board of d i r e c t o r s of th-s 8oon«s Comrauni ty School D i s t r i c t , which 

term of o f f i c e - w i l l not e x p i r e u n t i l the f a l l of 1963. You q u e s t i o n 

whether t h e r e i s e i t h e r c o n s t i t u t i o n a l or s t a t u t o r y law or incom-

p a t i b f H t y p r e v e n t i n g you from h o l d i n g b oth o f f i c e s . 
...... " 

^ In r e p l y t h e r e t o , I would a o v i se as f p i 1.9WS+-) 

(1) The o f f i c e of di r e c t o r of a coasfiunity s c h o o l c i s t r t ^ t 

i s not a l u c r a t i v e o f f i c e or one h e l d f o r p r o f i t . A member of tne. 

L ^ ^ l s t a t u r e i s , t h e r e f o r * , , not. b a r r e d by ! ^ 2 I - and 22 of A r t . I 11 

of tha C o n s t i t u t i o n from h o l d i n g both o f f i c e s , t h a t i s weak*r of 

the L a g i s t a t u r e and o i r w c t o r of the Coraroun ity School D i s t r >•„<.. 

(2) There appears to be i«cotnp&tibi X t ty i n the h o l c k ^ 

of such o f f i c e by a member of the l e g i s l a t u r e a t the sawe 11me. 

There i s p o t e n t i a l c o n f l i c t between th,* d u t i e s to be par former by 

you as a member of the L e g i s l a t u r e and y o u r C u t t a s to be perf ore-e« 

as a member of the l o c a l s c h o o l b o a r d . 



H o n o r s o l e A, V. Ooren 

(j.} j f i nc • no s t a t u t o r y fear t o -such occupancy. 

v N r y t r u l y y o u r s , 

OSCAn STHAUSS 
f i r s t A s s i s t a n t A t t o r n e y General 

o'a s i a 



STATE OFFICERS AND DEPARTMENTS: S t a t e T r e a s u r e r - T r a n s f e r o f f u n d s 
t o P u b l i c S a f e t y Dept.. §422 .62, 1962 Code of Iowa. (1) The o p i n i o n 
o f the Department Issued September 27, 1961 I s v e r i f i e d t o the 
e x t e n t of h o l d i n g Chapter 230, A c t * of the 5 9 t h G.A., now p a r t of 
$422.62, Code o f 1962, a permanent law and, t h e r e f o r e , a u t h o r i t y tc> 
t r a n s f e r $425,000 t o the M o t c r V e h i c l e R e g i s t r a t i o n / o f the O e p a r t - - ^ ^ ^ 
ment o f P u b l i c S a f e t y i s a c o n t i n u i n g one and does not t e r m i n a t e on 
June 30, 1963. (2) Any unexpended b a l a n c e o f the c omposite amount 
of $850,000 a l l o c a t e d d u r i n g the b i e n n i u m i s t o be c r e d i t e d t o t h e 
road use t a x fund a t the end of the c u r r e n t b i e n n i a l p e r i o d and 
t h e r e a f t e r a t the end o f f u t u r e such p e r i o d s . (3) The r e g i s t r a t i o n 

ftl?l&rf°&.*P$tcX**ZtMmien$rIncluding 1963 shal 1 have r«fUctorlztd 
Department o f P u b l i c S a f e t y f u r r a c o . f ^ ^ ^ ^ . J h^^y^j 

L O C A L t r r l fLtJ^ V ' "MteLZ i t . X*t " * 
Oear Mr. P e s c h i * 

R e f e r e n c e i s h e r e i n r.^da t o your l e t t e r o f r e c e n t d a t e 

i n w h i c h you s u b m i t t e c the f o l l o w i n g : 

" S e c t i o n 422.62, 1962 Code of Iowa, reads as 
f o l l o w s : *Annu»lly on November 1st o f each y e a r , 
th« T r e a s u r e r o f Stat** s h a l l t r a n s f e r 3425,000 
t o the d i v i s i o n of M^fcor V e h i c l e R e g i s t r a t i o n o f 
the Department o f P u b l i c S a f e t y f o r the purpose 
of p u r c h a s i n g s u p p l i e s , m a t t : r i a l s and the c o s t o f 
m a n u f a c t u r i n g o f raotor v e h i c l e r e g i s t r a t i o n 
p l a t e s a t the P r i s o n I n d u s t r i e s . The b o r d e r and 
message on a l l such motor v e h i c l e rat)l s t r a t i on 
p l a t e s , be^ I f i n i n g w i t h the p l a t e s f o r the year 
1963, s h a l l have a r e f S e c t o r i z e d s u r f a c e . Any 
amount unexpended f o r t h i s purpose a t the end o f 
the b i e n n i a l p e r i o d s h a l l be c r e d i t e d t o th« road 
user t a x f u n d . 1 My q u e s t i o n s a r e the set 
H l . W i l l th« a u t h o r i t y f o r t r a n s f e r by the 
T r e a s u r e r of S t a t s end on June 30, 1963, or I s 
t h l i p r o c e d u r e of t r a n s f e r permanent In n a t u r e 
u n l e s s o t h e r w i s e amended by th« G e n e r a l Assembly? 

"2« Th«re hava been t r a n s f e r s mads on November 1, 
1961 and on f i o v e ^ b c r i r - t o f t h i s y e a r . Does t h i s 
mean t h a t whatever i s un®xp&na®<j from the c o m p o s i t e 
amount, o r $850,000, be c r e d i t e d t o th« road use t a * 
f u n d a t the end of thd c u r r e n t b i e n n i a l p e r i o d ? In 
o t h e r words i s thy t r a n s f e r madt* by the T r e a s u r e r on 
e a c h November 1st of &&cb b i e n n i a l p e r i o d to bo c o n * 
s i d e r e d c o m p l e t e l y i n d e t e r m i n i n g what unexpended 
b a l a n c e s , or unexpencsd b a l a n c e s h a l l be c r e d i t e d 
t o the r o a d U S Q t a x fund? 

^ ^ -;/c2..~ 



Mr, C a r l H. Pesch -2- December 28, 1962 

"3. Does t h i s law now p r o v i d e t h a t r e g i s t r a t i o n 
p l a t e s f o r each year a f t e r and i n c l u d i n g 1963 s h a l l 
have a r e f l e c t o r i z e d s u r f a c e as s p e c i f i e d t h e r e i n 
so t h a t a c j d i t i o n a l l e g i s l a t i o n w i l l not be needed 
t o c o n t i n u e t h i s program?" 

There i s a c l u e i n the s t a t u t e i n v o l v e d h e r e i n of the 

c h a r a c t e r of t h i s s t a t u t e , whether temporary or permanent. T h i s i s 

c l e a r l y e v i d e n c e d i n the f o l l o w i n g language: 

"The b o r d e r and message on a l l such motor v e h i c l e 
r e g i s t r a t i o n p l a t e s , b e g i n n i n g w i t h the p l a t e s f o r 
the year 1963, s h a l l have a r e f 1 e c t o r i z e d surface.''• 

I t would seem h i g h l y s u p e r f l u o u s t o have d e f i n e d the word " b e g i n n i n g " 

as used i n the f o r e g d n g s t a t u t e because of i t s common meaning. i t s 

d i c t i o n a r y meaning i s t h i s : 

" b e g i n n i n g n, 1. The commencement; the s t a r t . 
2. A p o i n t i n space or time a t which a t h i n g 
b e g i n s * 3. One o f the e a r l i e s t a c t s or p r o d u c t s 
of something which hes a h i s t o r y ; a s , the b e g i n n i n g s 
of E n g l i sh p o e t r y . 4. The f i r s t cause; o r i g i n ; a s , 
God i s the begi n n l n g o f a l l t h i n g s . " 

Thus, the year 1963, as used t h e r e i n , concerns not the 

s p e c i f i c y e a r 1963, but t h a t d a t e i s the b e g i n n i n g of a p e r i o d . 

I f the L e g i s l a t u r e had i n t e n d e d t o c o n f i n e the d i r e c t i o n of the 

s t a t u t e quoted t o the year 1963, i t would have s t a t e d : "The b o r d e r 

and message of such motor v e h i c l e p l a t e s f o r the year 1963 s h a l l have 

a r e f l e c t o r ! z e d s u r f a c e . " T h i s i n t e r p r e t a t i o n of t h i s sentence 

e x p l a i n s the l e g i s l a t i v e i n t e n t o f the e n t i r e s t a t u t e . Because 

of the a l l o c a t i o n of $425,000 a n n u a l l y f o r the p u r p o s e s , among 

-other t h i n g s , t o be used i n payfng " t h e c o s t of m a n u f a c t u r i n g 

motor v e h i c l e r e g i s t r a t i o n p l a t e s a t the P r i s o n I n d u s t r i e s " , i t i s 



nr. C a r l Pasch 0«ce«bef 2$, t '961 

o b v i o u s t h a t as the s t a t u t e Involved: now s t a n d s I t cannot be ©art 

permanent and p a r t temporary. T h e r e f o r e , i n answer %m your ques

t i o n s , I a d v l a a t h a t j 

(1) The a u t h o r i t y t o t r a n s f e r does not t e r m i n a t e on Jun® 

30, l f 6 3 , and to maka l i s t e r m i n a t i o n d a t e June 30, 1963, l«§isle* 

t l o n w o y l d be ra.q'a i r e d , 

(2) The unexpsndsd b a l a n c e o f the composite amount o f 

$6S»#»9O0 i s r«*|ui-ngd t o bm c r e d i t e d t o the road uss t a x fund a t fch# 

end o f th® c u r r a n t b i e n n i a l p e r i o d , and t h e r e a f t e r a t th© end o f 

futur® -such p e r i o d s . 

( 3 ) In answer t o quest:!on 3 , tbd r«§istratlon p l a t e s f o r 

each y e a r a f t e r , and i n c l u d i n g , 1963, s h e l l hava r«flector iz«d 

s u r f a c e as s p e c i f i e d i n th® s t a t u t e , A d d i t i o n a l l e g i s l a t i o n w i l l , 

t h e r a f o r a , n o t be r e q u i r e d . 

Vdry t r u l y y o u r s , 

F i r s t A s s i s t a n t A t t o r n e y G s n a r a l 

OS3 l a 
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