
SCHOOLS: S t a t e a i d s -- F e d e r a l agency s c h o o l d i s t r i c t s a r e 
not e n t i t l e d to s t a t e a i d s f o r Ind i a n p u p i l s r e s i d i n g on the 
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December 2 1*, 1959 

Mr. J . C. W r i g h t , S u p e r i n t e n d e n t 
Department o f P u b l i c I n s t r u c t i o n 
L O C A L 

Att n s P a u l F. J o h n s t o n 

Dear S i r t 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
November i n which you s t a t e s 

"We have had i n q u i r i e s over the p a s t two 
or t h r e e y e a r s from r e p r e s e n t a t i v e s of 
the Bureau o f I n d i a n A f f a i r s and t h e i r Agent 
at Tama c o n c e r n i n g the s t a t u s of I n d i a n l a n d s 
and I n d i a n p u p i l s , end t h e i r a t t e n d a n c e i n 
s c h o o l and t h e i r e l i g i b i l i t y t h e r e f o r f o r 
s t a t e a i d s — namely, G e n e r a l A i d , S u p p l e 
mental A i d , T r a n s p o r t a t i o n A i d and S p e c i a l 
E d u c a t i o n A i d f o r t h e s e d i s t r i c t s . The 
l a n d i e i n t h r e e s c h o o l d i s t r i c t s . The 
F e d e r a l Government o p e r a t e s a s c h o o l f o r the 
el e m e n t a r y c h i l d r e n and the h i g h s c h o o l 
p u p i l s go p r i m a r i l y to Tama and a few to 
T o l e d o . 

"We do a l l o w the Lunch Program a t Tama to 
count the p u p i l s f e d f o r reimbursement 
from the F e d e r a l Funds t h a t we d i s b u r s e 
f o r t h a t purpose, and p r o v i d e commodities 
f o r t he elementary s c h o o l Operated on the 
s o - c a l l e d r e s e r v a t i o n . To date we have not 
a c c e p t e d any r e q u e s t f o r G e n e r a l A i d or 
Supplemental A i d from the d i s t r i c t s h a v i n g 
I n d i a n land w i t h p u p i l s r e s i d i n g t h e r e o n . 
• « • . 

"Our s p e c i f i c q u e s t i o n i s t h i s — are the 
s c h o o l d i s t r i c t s t h a t c o n t a i n I n d i a n l a n d s 
and have r e s i d e n t I n d i a n p u p i l s r e s i d i n g 
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t h e r e o n e n t i t l e d t o make a p p l i c a t i o n f o r 
s t a t e funds such as G e n e r a l A i d , S u p p l e 
mental A i d , T r a n s p o r t a t i o n A i d and o t h e r 
m i s c e l l a n e o u s s t a t e a i d s ? We would 
a p p r e c i a t e your c o n s i d e r a t i o n on t h i s 
quest i o n . " 

i n r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

Chapter 110, A c t s o f the 26th G. A., p r o v i d e s : 

" S e c t i o n 1. T h a t , except as h e r e i n a f t e r 
p r o v i d e d , e x c l u s i v e j u r i s d i c t i o n o f the 
Sac and Fox I n d i a n s r e s i d i n g i n Iowa and 
r e t a i n i n g the t r i b a l r e l a t i o n , and o f a l l 
o t h e r I n d i a n s d w e l l i n g w i t h them, and of 
a l l l a n d s now or h e r e a f t e r owned by or 
h e l d i n t r u s t f o r them as a t r i b e , be and 
the same i s hereby t e n d e r e d to the U n i t e d 
S t a t e s , and t h a t , as soon as the U n i t e d 
S t a t e s s h a l l a c c e p t and assume such j u r i s 
d i c t i o n , , a l l 6uch j u r i s d i c t i o n on the p a r t 
o f the s t a t e o f Iowa s h a l l c e a s e . 

"Sec. 2. Consent i s hereby g i v e n to the 
U n i t e d S t a t e s to purchase any l a n d i n Tama 
county to be used f o r and i n c o n n e c t i o n 
w i t h any s c h o o l or s c h o o l s to be e s t a b l i s h e d 
and managed by f e d e r a l a u t h o r i t y f o r t h e 
e d u c a t i o n o f s a i d I n d i a n s . 

"Sec. 3» N o t h i n g c o n t a i n e d i n t h i s act 
s h a l l be so c o n s t r u e d as t o p r e v e n t on 
any o f the l a n d s r e f e r r e d to i n t h i s a c t 
the s e r v i c e o f any j u d i c i a l p r o c e s s i s s u e d 
by or r e t u r n a b l e to any c o u r t o f t h i s s t a t e 
or judge t h e r e o f , or to p r e v e n t such c o u r t s 
from e x e r c i s i n g j u r i s d i c t i o n o f c r i m e s 
a g a i n s t the laws of Iowa committed thereon 
e i t h e r by s a i d I n d i a n s or o t h e r s , or of 
such primes committed by s a i d I n d i a n s i n 
any p a r t of t h i s s t e i t e , or to p r e v e n t the 
e s t a b l i s h m e n t and maintenance of highways 
and the e x e r c i s e of the r i g h t o f eminent 
domain under the laws of t h i s s t a t e over 
l a n d s now or h e r e a f t e r owned by or h e l d i n 
t r u s t f o r s a i d I n d i a n s , or to p r e v e n t the 
t a x a t i o n of s a i d l a n d s f o r s t a t e , c o u n t y , 
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b r i d g e , county r o a d , and d i s t r i c t road 
p u r p o s e s , and such o t h e r p u r p o s e s as the 
g e n e r a l assembly may from time t o time 
by s p e c i a l s t a t u t e p r o v i d e . 

"Sec. } f . T h i s a c t bei n g o f immediate 
importance s h a l l t a k e e f f e c t from and a f t e r 
i t s p u b l i c a t i o n i n the iowa S t a t e R e g i s t e r 
and the Des Moines Leader, newspapers 
p r i n t e d and p u b l i s h e d i n i)es Moines, iowa." 

A f t e r a se a r c h o f the A c t s from the 26th G e n e r a l 
Assembly to d a t e , t h e r e appear to be no amendments t o 
Chapter 110, A c t s o f the 26th G. A. The law as en a c t e d i n 
1896 i s s t i l l i n f u l l f o r c e and e f f e c t . Complete j u r i s d i c t i o n 
o f I n d i a n a f f a i r s r e l a t i n g t o s c h o o l problems was g i v e n the 
F e d e r a l Government* 

By v i r t u e o f Chapter 110, A c t s of the 26th G. A., s c h o o l 
d i s t r i c t s are p r e c l u d e d from l e v y i n g a t a x upon the p r o p e r t y 
t e n d e r e d t o the U n i t e d S t a t e s . The l e g i s l a t u r e g r a n t e d t o the 
U n i t e d S t a t e s the r i g h t t o e s t a b l i s h and manage the e d u c a t i o n 
o f I n d i a n s to the'complete e x c l u s i o n o f t h e S t a t e . 

The board of d i r e c t o r s of the s c h o o l d i s t r i c t which 
i n c l u d e s l a n d s b e l o n g i n g t o the In d i a n r e s e r v a t i o n has no 
j u r i s d i c t i o n over the s t u d e n t s who r e s i d e t h e r e o n . By the 
same token the board o f d i r e c t o r s of the wchool d i s t r i c t which 
i n c l u d e s l a n d s b e l o n g i n g to the In d i a n r e s e r v a t i o n have no 
r e s p o n s i b i l i t y to see t h a t the c h i l d r e n a r e p r o p e r l y educated* 

By l e g i s l a t i v e mandate, o n l y s c h o o l d i s t r i c t s o r g a n i z e d 
under the laws of Iowa a r e e n t i t l e d t o s t a t e a i d s . There i s no 
ex p r e s s e d a u t h o r i t y f o r any o t h e r agency t o r e c e i v e s t a t e a i d s 
as p r o v i d e d i n the s t a t u t e s . Thus the s c h o o l d i s t r i c t s a r e not 
e n t i t l e d to s t a t e a i d s f o r the I n d i a n c h i l d r e n over which the 
sch o o l board has no j u r i s d i c t i o n . In l i k e manner, the F e d e r a l 
agency i s not e n t i t l e d to s t a t e a i d s because t h e r e a r e no 
exp r e s s e d p r o v i s i o n s i n the s t a t u t e making s a i d agency e l i g i b l e 
f o r s a i d a i d s . 

Thus the answer is the q u e s t i o n propounded by your l e t t e r 
i s i n the n e g a t i v e . 

Very t r u l y y o u r s , 

TSRsbl 
c c : Joe D a v i s 

THEODOR ft'. REHMANN, OR. 
A s s i s t a n t A t t o r n e y G e n e r a l 



The d a t e s f o r f i l i n g n o m i n a t i o n papers f o r s t a t e o f f i c e p r i o r t o 
primary e l e c t i o n o f i960, are the f o l l o w i n g : The f i r s t d ate f o r 
f i l i n g i s March 14, I960 and the f i n a l date f o r f i l i n g i s A p r i l 2 

'•'/ 

Do-cember 29, \'J5S 

Hon. M e l v i n D. S y n h o r s t 

S e c r e t a r y o f S t a t e 

B U I L D I N G 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours of even 

d a t e i n which you s u b m i t t e d the f o l l o w i n g : 

"We have r e c e i v e d s e v e r a l i n q u i r i e s as t o the f i r s t 
and f i n a l d a t e s f o r f i l i n g n o m i n a t i o n papers p r i o r 
t o the June 6, I960 p r i m a r y e l e c t i o n . 

"A formal o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d from 
your o f f i c e s e t t i n g f o r t h t h i s i n f o r m a t i o n . " 

In r e p l y t h e r e t o , i n accordance With the p r o v i s i o n s 

o f S e c t i o n 4 3 . 1 1 ( 2 ) , Code 1358, which p r o v i d e s the f o l l o w i n g : 
, ! 4 3 . 1 i F i l i n g o f n o m i n a t i o n p a p e r s . Nomination 

papers i n b e h a l f o f a c a n d i d a t e s h a l l be f i l e d : 
] # * *»V -k 
2. F o r U n i t e d S t a t e s s e n a t o r , f o r an e l e c t i v e 

s t i i t e o f f i c e , f o r r e p r e s e n t a t i v e i n c o n g r e s s , and 
f o r member of the g e n e r a l assembly, i n the o f f i c e o f 
the s e c r e t a r y o f s t a t e not more than e i g h t y - f i v e days 
nor l e s s than s i x t y - f i v e days p r i o r to the day f i x e d 
f o r h o l d i n g s a i d p r i m a r y e l e c t i o n . 

3, * * * <» 

I a d v i s e t h a t the f i r s t day f o r f i l i n g n o m i n a t i o n papers 

f o r s t a t e o f f i c e p r i o r t o the p r i m a r y e l e c t i o n o f June 6, 

I960, i s March 14, I960, and the f i n a l date f o r f i l i n g such 

n o m i n a t i o n papers i s A p r i l 2, I960. 

Yours v e r y t r u l y , 

03:mmh4 EiEM tf(tA6lfnt A t t o r n e y General 



SCHOOLS: E l e c t i o n s — two d i r e c t o r s e l e c t e d under s e c t i o n 
275»25 w i l l s e r v e a term from J u l y 1 u n t i l the next r e g u l a r 
s c h o o l e l e c t i o n i n September. I P. }. ^ , /"> t . ,> A 

December 29 , 1959 

Mr. C. J . Anderson 
Howard County A t t o r n e y 
C r e s c o , Iowa 

Dear Mr. Andersoni 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f 
December l ^ f , i n which you s t a t e : 

"A q u e s t i o n has a r i s e n i n t h i s County 
c o n c e r n i n g the l e n g t h o f the term o f 
o f f i c e ' o f d i r e c t o r s e l e c t e d to a newly 
formed community s c h o o l d i s t r i c t . F i v e 
d i r e c t o r s were e l e c t e d — one at l a r g e 
and f o u r from d i r e c t o r d i s t r i c t s , but 
w i t h everyone i n the e n t i r e community 
s c h o o l d i s t r i c t b e i n g e l i g i b l e to vote 
f o r a l l of the d i r e c t o r s . 

" S e c t i o n 275-25 o f the Code of Iowa, 
1950, p r o v i d e s : 

. . At such e l e c t i o n , two 
d i r e c t o r s s h a l l be e l e c t e d to 
ser v e u n t i l the next r e g u l a r 
e l e c t i o n , two u n t i l the second, 
and one u n t i l t he t h i r d r e g u l a r 
e l e c t i o n t h e r e a f t e r , except i n 
d i s t r i c t s which i n c l u d e a l l o r 
p a r t o f a c i t y o f f i f t e e n 
thousand o r more p o p u l a t i o n , 
t h r e e d i r e c t o r s s h a l l be e l e c t e d 
to s e r v e u n t i l the t h i r d r e g u l a r 
e l e c t i o n t h e r e a f t e r , a l l of whom 
to s e r v e u n t i l such time as t h e i r 
s u c c e s s o r s a re e l e c t e d and 
q u a l i f i e d „ . . .' 
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" S e c t i o n 277.25 o f the Code o f Iowa, 1956 
p r o v i d e s i 

•At t he f i r s t e l e c t i o n i n newly o r g a n i z e d 
d i s t r i c t s the d i r e c t o r s s h a l l be e l e c t e d 
as f o l l o w s : . . . 2 . In d i s t r i c t s h a v i n g 
f i v e d i r e c t o r s , two s h a l l be e l e c t e d to 
one y e a r , two f o r two y e a r s , and one f o r 
t h r e e y e a r s • • • 

"A s p e c i a l e l e c t i o n was h e l d on the 8th o f 
December f o r t he e l e c t i o n o f d i r e c t o r s f o r 
the newly formed d i s t r i c t . R e g u l a r s c h o o l 
e l e c t i o n s , under change made by the l a s t 
L e g i s l a t u r e , are now to be h e l d i n September 
o f each year i n s t e a d o f March. The newly 
formed d i s t r i c t becomes e f f e c t i v e as r- de 
j u r e s c o r p o r a t i o n on J u l y 1 s t , i 9 6 0 . 

"The q u e s t i o n t h e n ; Do the terms of the 
d i r e c t o r s under the p r o v i s i o n s of S e c t i o n 
275*25, e x p i r e as f o l l o w s : 2 d i r e c t o r s i n 
September, i 9 6 0 ; 2 d i r e c t o r s i n September,. 
1961; and I d i r e c t o r i n September, 1962? 
Or do the d i r e c t o r s h o l d t h e i r terms of 
o f f i c e as i s set f o r t h i n S e c t i o n 277*25'; 
I f t he terms of the f i r s t 2 d i r e c t o r s 
t e r m i n a t e as o f S-sptomber, i 9 6 0 , then a 
s i t u a t i o n a r i s e s where they w i l l have 
s e r v e d o f f i c i a l l y o n l y from a p p r o x i m a t e l y 
J u l y i960 to the e l e c t i o n i n September of 
i 9 6 0 , the Septamber i960 e l e c t i o n b o i n g the 
f i r s t r e g u l a r e l e c t i o n . " 

jn r e p l y t h e r e t o , we a d v i s e as f o l l o w s ! 

S e c t i o n 275 .25 , Code 1958, the p e r t i n e n t p a r t o f which 
was s e t o u t i n your l e t t e r , i s the c o n t r o l l i n g s e c t i o n when 
s c h o o l s ore o r g a n i z e d under Chapter 275, Code 195$» 

The g e n e r a l p r o v i s i o n s o f S e c t i o n 277>25, Cede 195&, 
i n essence c o n t r o l t he o r g a n i z a t i o n c f s c h o o l d i s t r i c t s , 
such as e l e c t i o n o f new board f o r independent d i s t r i c t , 
S e c t i o n 27^.33, Code 1950, r e p e a l e d by 55th G. A., Chapter 
117, S e c t i o n 36? e l e c t i o n o f d i r e c t o r s of new s c h o o l c o r 
p o r a t i o n s , S e c t i o n 27*+. l 8 , Code 1950, r e p e a l e d by 55th G. A., 
Chapter 117, s e c t i o n 36; e l e c t i o n o f o f f i c e r s i n new township 
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d i s t r i c t s , s e c t i o n 27 }+.12, Code 1953; f i r s t e l e c t i o n o f 
u n i t e d r u r a l independent d i s t r i c t s , s e c t i o n 27^»36, Code 
1958; and e l e c t i o n o f new boards i n a d i v i d e d s c h o o l 
t o w n s h i p , s e c t i o n 2 7 lK35, Code 1958. I t appears from your 
l e t t e r t h a t the new s c h o o l d i s t r i c t was o r g a n i z e d under 
Chapter 275 and not under any o f the above-enumerated 
s e c t i o n s . 

S e c t i o n 275*25, Code 1953, i s c l e a r and unambiguous. 
The f a c t t h a t the l e g i s l a t u r e changed the d a t e s o f t h e 
r e g u l a r s c h o o l e l e c t i o n s from Warch to September has no 
b e a r i n g upon the l e n g t h o f time some d i r e c t o r s of the 
n e w l y - e l e c t e d board may s e r v e . 

T h e r e f o r e the l a t t e r o b s e r v a t i o n i n your l e t t e r i s 
c o r r e c t . Two d i r e c t o r s o f the n e w l y - e l e c t e d s c h o o l board 
w i l l s e r v e from J u l y 1 u n t i l the next r e g u l a r e l e c t i o n i n 
September, t h a t b e i n g the f i r s t r e g u l a r s c h o o l e l e c t i o n — 
A c t s o f the 58th Q. A., c h a p t e r l 8 6 . 

Yours very t r u l y , 

THE ODOR Y.. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWR:bl 
ccs Pa u l J o h n s t o n 

Joe D a v i s 



A d i s t r i c t c o u r t judge who h o l d s membership i n the J u d i c i a l 
R e t i r e m e n t System h o l d s the same s u b j e c t t o the r i g h t of the 
L e g i s l a t u r e t o amend the a c t , and amendment r e d u c i n g the r e 
t i r e m e n t age from 67 to 65 i s not r e t r o a c t i v e so as to e n a b h 
him t o r e c e i v e h i s a n n u i t y upon a t t a i n i n g the age o f 65. 
(JZ-.^i^ £ &**+4,u*£*$) ^ ̂  < ^ w ? » j / - V sf) 

December 30, i953 

Mr. Glenn 0. S a r s f i e l d 

S t a t e C o m p t r o l l e r 

B U I L D I N G 

Dear Mr. S a r s f i e l d : 

T h i s w i l l acknowledge r e c e i p t of yours o f the 24th 

u l t . i n wh i c h you s u b m i t t e d the f o l l o w i n g : 

" C h a pter 356, S e c t i o n 5, A c t s o f the 58th General 
Assembly, reads as f o l l o w s : 

'Sec. 5. S e c t i o n s i x hundred l i v e A p o i n t s i x 
(605A-6), Code, 1958 i s hereby r e p e a l e d and the 
f o l l o w i n g adopted i n l i e u t h e r e o f : 

"Any person who s h a l l have become s e p a r a t e d from 
s e r v i c e as a j u d g e o f any o f the .courts i n c l u d e d 
i n t h i s c h a p t e r and who has had an aggregate o f 

« a t l e a s t s i x ye a r s o f s e r v i c e as a judge o f one 
o r more o f such c o u r t s and s h a l l have a t t a i n e d 
the age of s i x t y - f i v e y e a r s o r who has had 
t w e n t y - f i v e (25) y e a r s o f c o n s e c u t i v e s e r v i c e 
as a judge o f one o r more o f s a i d c o u r t s , and 
who s h a l l have o t h e r w i s e q u a l i f i e d as p r o v i d e d 
i n t h i s c h a p t e r , s h a l l be e n t i t l e d t o an a n n u i t y 
as h e r e i n a f t e r p r o v i d e d . " ' 

" A t the p r e s e n t t i m e , we have a t l e a s t one O i s t r i c t 
Court Judge who has r e t i r e d , and has met a l l of the 
q u a l i f i c a t i o n s f o r h i s a n n u i t y , w i t h two e x c e p t i o n s ; 
a t the date of r e t i r e m e n t he was not s i x t y - s e v e n as 
was then r e q u i r e d by s t a t u t e , and has not y e t p a i d 
f o r h i s p r i o r s e r v i c e . A t the p r e s e n t time he i s 
pa s t s i x t y - f i v e , and s t i l l n o t s i x t y - s e v e n . 

, " I r e q u e s t an o p i n i o n as t o the f o l l o w i n g : 

1. Had t h i s r e t i r e d j u d g e p a i d f o r h i s p r i o r 
s e r v i c e p r i o r t o J u l y 4, 1959, would he 
then have been e n t i t l e d t o r e c e i v e h i s 



Mr. Glenn 0. S a r s f i e l d -2- December 30, 1959 

a n n u i t y under the J u d i c i a l R e t i r e m e n t System 
from J u l y 4, 1959, o r a t the time of a t t a i n i n g 
the age o f s i x t y - f i v e y e a r s , w h i c h e v e r Is f i r s t ? 

2. i n the event t h a t your answer t o q u e s t i o n No. 1 
i s i n the a f f i r m a t t v e , may he now make payment 
f o r h i s p r i o r s e r v i c e and draw h i s a n n u i t y i n 
a c c o r d a n c e w i t h q u e s t i o n No. 1, or Is h i s an
n u i t y t o be e f f e c t i v e the date of payment f o r 
h i s p r i o r s e r v i c e ? " 

i n r e p l y t h e r e t o , I would a d v i s e as f o l l o w s : 

J . On the a u t h o r i t y o f the case o f T a l b o t t v. Independent 

School D i s t r i c t o f Pes Moines, at a}., 230 Iowa 949, the r e 

t i r e d j udge r e f e r r e d t o by you has no v e s t e d r i g h t i n the 

J u d i c i a l R e t i romant System, but he 1d the same s u b j e c t t o the 

amend in9 power of the L e g i s l a t u r e . In the c i t e d case i t i s 

s a i d : (pp 966, '«M-7, 970, 271, 972} 

" I t i s our judgment t h a t under sound p r i n c i p l e s 
of law,, and under the p a r t i c u l a r f a c t e o f t h i s c a s e , t h a t 
n o t w i t h s t a n d i n g the a p p e l l e e was e l i g i b l e f o r r e t i r e m e n t 
p r i o r to the r e s o l u t i o n of the d e f e n d i n g board, on A p r i l 
16, 1935, r a i s i n g the r e t i r e m e n t age t o 65 y e a r s , her 
p e n s i o n r i g h t s were not a b s o l u t e l y v e s t e d , but were sub
j e c t t o the amending r e s o l u t i o n . She was not then 65 
y e a r s o l d . On March 6, 1936, the Board reduced the r e 
t i r e m e n t age t o 60 y e a r s , and she reached t h a t aoe on 
May 29, 1936. M * * * 

"The c o u r t s o f P e n n s y l v a n i a , C a l i f o r n i a and G e o r g i a , 
which a r e the s t r o n g e s t s u p p o r t e r s -of the a p p e l l e e ' s con
t e n t i o n , r e c o g n i z e t h a t a c t u a r i a l o r a d m i n i s t r a t i v e 
changes i f r e a s o n a b l e and n e c e s s a r y t o s t r e n g t h e n the 
f i n a n c i a l soundness and s e c u r i t y o f such r e t i r e m e n t systems 
a r e m a t t e r s w i t h i n the l e g i s l a t i v e c o n t r o l and d i s c r e t i o n , 
and a f f o r d no l e g a l b a s i s f o r c o m p l a i n t upon the p a r t o f 
the b e n e f i c i a r i e s . In the McGovern c a s e , s u p r a (316 Pa., 
on pages 1/4, 175), 174A., commencing on page 407, the 
P e n n s y l v a n i a c o u r t , a f t e r r e f e r r i n g t o the c l a i m t h a t 
r e t i r i n g employees were t o c o n t r i b u t e to a f u n d , th-= 
i n s o l v e n c y of which would i n c r e a s e and would u l t i m a t e l y 
consume these c o n t r i b u t i o n s . , s a i d : 
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' I t i s no doubt t r u e t h a t i f the r e t i r e m e n t funds 
a r e i n s o l v e n t o r w i l l become i n s o l v e n t because o f a c t u 
a r i a l unsoundness, or i f the c o n t r i b u t i o n s by the em
p l o y e e s , o r the r e s u l t s e x p e c t e d , a r e p r e j u d i c e d by r e 
t i r e m e n t payments, and the employees' p r o p e r t y w i l l o r 
may be consumed, so t h a t t h e r e w i l l be no funds w i t h 
w h i c h t o make r e t i r e m e n t payments, a v e r y s e r i o u s ques
t i o n a r i s e s ; t o answer i t the c o n t r o l l i n g p r i n c i p l e s 
s h o u l d be c l e a r l y s e t f o r t h . 

'The charge of i n s o l v e n c y , when dependent on a c t u 
a r i a l m a t t e r s , p r e s e n t s a f a c t u a l s i t u a t i o n which may be 
c o n t r o l l e d by the L e g i s l a t u r e . * * * 

'But u n d e r l y i n g a l l r e t i r e m e n t systems of the c l a s s 
we a r e now d i s c u s s i n g i s the l e g i s l a t i v e o b j e c t , as w e l l 
as t h a t o f the member employee, t h a t a s u b s t a n t i a l r e s e r v e 
be b u i l t up so t h a t the a c t u a r i a l soundness of the p l a n 
cannot be q u e s t i o n e d . T h i s f a c t o r i s an i m p o r t a n t one 
i n the r e l a t i o n between s t a t e . c i i y , and c o u n t y , as employer, 
and the employee member, w i t h r e s p e c t t o r e t i r e m e n t pay. 
If a d i r e c t a t t a c k on i t , such as has been made i n the 
p r e s e n t c a s e , i s j u s t i f i e d , o r a weakness i n i t m a n i f e s t e d 
through a c t u a l t r i a l i s found t o e x i s t , the remedy o r r e 
l i e f r e s t s c i e a r i y w i t h i n the r e l a t i o n between employer 
and employee c o n t e m p l a t e d by the l e g i s l a t i v e system f o r 
r e t i r e m e n t pay. The L e g ! s l a t u r e may from time t o t i m e , 
w i t h i n the c o n f i n e s of t h a t e s t a b l i s h e d r e l a t i o n , a l t e r , 
change, amend, and r e nder i n t a c t the a c t u a r i a l soundness 
o f the system so as t o s t r e n g t h e n i t s f i b e r s i n any way 
i t sees f i t . Changes i n d e t a i l s , such as l e n g t h o f s e r v 
i c e r e q u i r e d , c o n t r i b u t i o n s needed, and ago r e q u i r e m e n t s , 
t o keep the fund on sound a c t u a r i a l p r a c t i c e s , a r c e s 
s e n t i a ! . F l e x i b i l i t y i n component p a r t s i s a paramount 
n e c e s s i t y t o guard a g a i n s t changed c o n d i t i o n s and t o p e r 
m i t k e e p i n g a b r e a s t w i t h a c t u a r i a l s c i e n c e . ' 

"The C a l i f o r n i a c o u r t s have, i n a number of c a s e s , 
lowered o r r a i s e d the a l l o w a n c e s a f t e r r e t i r e m e n t t o 
meet c h a n g i n g c o n d i t i o n s . In C e s s e r Iy v. C i t y of 
O akland, s u p r a , 6 C a l . 2d 64, 56 P. 2d 237, the a l l o w 
ance t o a p e n s i o n e r was lowered when the s a l a r i e s o f 
those o f the same rank i n a c t i v e s e r v i c e were lowered 
because o f economic emerqency. In He!I i s v. J ones, 
IB? Ga.14, 19, 199 S.E. 203, 205, the widow's award 
had been reduced from $99 t o $40 a month by amendment 
t o the law, brought about by a c t u a r i a l weakness. She 
sued f o r the d e f i c i t . In d e n y i n g her c l a i m , the c o u r t 
sa i d : 

'**•*• she i s e n t i t l e d t o o n l y such sum as might 
be l a w f u l l y p a i d to her under the a c t o f 1925. The 
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t r u s t e e s were r e q u i r e d t o a d m i n i s t e r o n l y such funds as 
came i n t o t h e i r hands under t h i s s t a t u t e , and w i l l not 
be c o m p e l l e d by the w r i t ofnendamus t o perform the im
p o s s i b l e . ' " -

Ths A c t s o f the 5 8 t h General Assembly, b e i n g Chapter 

356 t h e r e o f , reduced the r e t i r e m e n t age from s i x t y - s e v e n t o 

s i x t y - f i v e i n the f o l l o w i n g terms: 

"Sec. 5. S e c t i o n s i x hundred f i v e A p o i n t s i x 
(6G5A.6), Code 1258, i s hereby r e p e a l e d and the f o l 
l o w i n g adopted i n l i e u t h e r e o f : 'Any person who s h a l l 
have become s e p a r a t e d from s e r v i c e 5 as a judge of any 
of the c o u r t s i n c l u d e d i n t h i s c h a p t e r and who has had 
an aggregate of a t l e a s t s i x y e a r s o f s e r v i c e as a 
judge of one o r more of such c o u r t s and s h a l l have a t 
t a i n e d the age o f s i x t y - f i v e y e a r s or who has had twenty-
f i v e (25) y e a r s of c o n s e c u t i v e s e r v i c e as a judge of one 
c r more of s a i d c o u r t s , and who s h a l l have o t h e r w i s e 
q u a l i f i e d as p r o v i d e d i n t h i s chapter;, s h a l l be e n t i t l e d 
t o ar» ennu i t y as he re i naf te r p r o v s cted, 

A c c o r d i n g to the case o f Schwarzkopf v. S t a t e House Commission! 

e t a 1 ., At 1 . '7.ep„ 2d 103, such I ev;5. are .tat r e t r e a c t iv-'j. 

T here, oa'page i OS, It i s s a i d : 

" I n the A1 den case the c o u r t s a i d : 'Laws, g e n e r a l l y , 
arc- e n a c t e d f o r the r e g u l a t i o n o f f u t u r e a f f a i r s and con
d u c t , and to e s t a b l i s h the b a s i s on wh!ch r i g h t s may t h e r e 
a f t e r under them be r e s t e d , and a r e not u s u a l l y d e s i g n e d 
t o a l t e r o r a f f e c t the q u a l i t y o r l e g a l r e l a t i o n s o f p a s t 
a c t s and c o n c l u d e d t r a n s a c t i o n s , much l e s s to d i s t u r b 
r i g h t s which have a r i s e n under i a w s . r u n n i n g c o n c u r r e n t l y 
w i t h the i r b i r t h . Hence, we do not l o o k f o r or e xpect 
tn any enactment t h a t i t s h e l l be o p e r a t i v e as of time 
p r i o r t o i t s own e x i s t e n c e ; and b e f o r e we a r e p e r m i t t e d 
t o a s c r i b e t o i t such purpose, t h e r e must be found i n 
the law such c l e a r and i n d u b i t a b l e e x p r e s s i o n o f the 
l e g i s l a t i v e d e s i g n as p r e c l u d e s any o t h e r r e a s o n a b l e 
i n t e r p r e t a t i o n of the words u s e d . live r u l e i n the c o u r t s 
i s , t h a t r e t r o a c t i v e e f f e c t w i l l not be g i v e n t o a s t a t u t e 
when the words i n i t can be c o n s t r u e d as d e s i g n e d t o make 
i t p r o s p e c t i v e o n l y . ' And i n the W i l l i a m s o n c a s e , q u o t i n g 
from U n i t e d S t a t e s v. Heth, 3 Cranch 399-413, 2 L.Ed. 473, 
the c o u r t s a i d : 'The g e n e r a l r u l e i s , t h a t a l l s t a t u t e s 
s h a l l have a p r o s p e c t i v e e f f e c t o n l y . "Words i n a s t a t u t e 
s a y s J u s t i c e P a t e r s o n , "ought not t o have a r e t r o s p e c t i v e 
o p e r a t i o n , u n l e s s they a r e so c l e a r , s t r o n g and i m p e r a t i v e 
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t h a t no o t h e r meaning can be annexed t o them, o r u n l e s s 
the i n t e n t i o n o f the l e g i s l a t u r e cannot o t h e r w i s e be 
s a t i s f i e d . T h i s r u l e ought e s p e c i a l l y t o be adhered 
t o when such a c o n s t r u c t i o n w i l l a l t e r the p r e - e x f s t i n g 
s i t u a t i o n o f the p a r t i e s o r w i l l a f f e c t t h e i r a ntecedent 
r i g h t s , s e r v i c e s o r r e m u n e r a t i o n , w h i c h i s so o b v i o u s l y 
improper t h a t n o t h i n g ought t o u p h o l d and v i n d i c a t e the 
i n t e r p r e t a t i o n but the- u n e q u i v o c a l and i n f l e x i b l e import 
of the terms, and the m a n i f e s t i n t e n t i o n o f the l e g i s 
l a t u r e . " :' " 

j>. T h e r e f o r e , by reason o f the f o r e g o i n g , the answer 

t o your q u e s t i o n Mo. 1 i s i n the n e g a t i v e . Answer t o your 

q u e s t i o n No. 2 i s not r e q u i r e d , In view or the c o n c l u s i o n 

reached i n answer t o your q u e s t i o n Ho. 1. 

Very t.ru 1 y y cures, 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 

OS: nimb4 



i AAAUUN:. Tax sates—Special Assessment. Where county sells real property at 
tax sale, It Is required to sell for all delinquent taxes Including special assessments. 
Where the county purchases property at tax sale pursuant to section 4 4 6 . 1 $ , Code 
(1958)/ It is authorized to bid only the amount of the general taxes. Interest, pen
alties and costs. ( £ ?MWl+u*JL£, &U*4u> 4> UZ& j ) 

January 5, I960 

James L. McDonald 
Attorney at Law 
McDonald Building 
Cherokee, Iowa 

Dear Mr. McDonald: 

This will acknowledge your letter of December 22, 1959, addressed to 

Mr. Norman A. Erbe, in which you request the opinion of this (fepartment on the 

following question; 
• < 

"On behalf of the Cherokee County Board of Supervisors, ! 
respectfully request your interpretation of Sections 391.64 and 
446.7 of the 1958 Code of the State of Iowa in the light of the 
following facts: 

M 1 . Property 'X' is sold at tax sale according to Section 
4 4 6 . 7 . At the time of the sale there is a lien for street Improvements 
against the properties resulting from a municipal special assessment. 
Is the County Treasurer required to sell for the general taxes delinquent 
or must he also include the delinquent special assessment i If he is 
authorized to sell for the general taxes, does the special assessment 
remain a lien in the hands of the purchaser at the tax sale. 

" 2 . Same situation as above with the exception that the 
County purchases the real estate pursuant to the provisions of Section 
4 4 6 . 1 9 . Has the County any authority to pay the special assessment 
in addition to the general taxes, interest, penalties and costs as pro
vided in this section^ 

"Must the purchaser at a tax sale, the County included, pay 
off the special assessment or is the municipality adequately protected 
by its right to redeem?" 
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In reply to your first Inquiry, it becomes necessary to examine Section 

4 4 6 . 7 , Code of Iowa (1958), which Is set out as follows: 

"446.7 Annual tax sale. Annually, on the first Monday 
in December, the treasurer shall offer at this office at public sale all 
lands, town lots, or other real property on which taxes of any descrip
tion for the preceding year or years are delinquent, which sale shall 
be made for the total amount of taxes, interest, and costs due and 
unpaid thereon/"incTuding all prior suspended taxes, provided, however, 
that no property, against which the county holds a tax sale certificate, 
shall be offered or sold. No Interest or penalty on suspended taxes 
shall be included in the sale price, except that six percent interest 
per annum from the date of suspension shall be included as to taxes 
suspended under the provisions of section 4 2 7 . 8 . " 
(Emphasis added) 

Your attention is directed to an Attorney General's opinion found in 1932 

A . G . G . 267, which construes Section 4 4 6 . 7 , supra, as follows: 

"Under section 7244, Code of 1931, (presently 446.7) 
it is made the mandatory duty of the treasurer to annually on the first 
Monday In December hold a tax sale of alt lands, town lots, or other 
real property on which taxes of any description for the preceding year 
or years are delinquent, and to sell the same for the total amount of 
the taxes, interest, and costs due and unpaid thereon. 

"Under this section the treasurer must, therefore, sell the 
property at public sale for all of the taxes due and unpaid. This would 
apply not only to the general taxes but to special assessment Install
ments which were due and unpaid and delinquent. There is no authority 
for the treasurer selling the property for just the amount of the general 
taxes, interest, and costs. He must sell It for not only the general 
taxes but for all special assessment Installments which are due, unpaid, 
and delinquent, together with interest and costs." 

It is believed that the above quoted passage answers the first half of question 

one. Insofar as the last half of the question is concerned, it Is seen that the county 

treasurer, proceeding pursuant to section 4 4 6 . 7 , supra, is required to sell for all 

taxes on the property including special assessments. It should be noted that the sale 

Is to be only for delinquent taxes. Thus, installments for special assessments not 

due at the time of the sale are not to be Included in the sale. Further, the purchaser 
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at the tax sale upon receiving the deed from the county treasurer, takes the property 

free from the lien of the special assessment, since the rights of the holder of the special 

assessment certificates which were a lien on the property prior to the sale, were cut 

off, see 1932 A.G.O. 267, page 268. 

With reference to your second question, It is again necessary to examine the 

relevant statute. Section 4 4 6 . 1 9 , Code (1958), provides as follows: 

"446.19 County as purchaser. When property is offered at 
a tax sale under the provisions of section 4 4 6 , 1 8 , and no bid is received, 
or if the bid received is less than the total amount of the delinquent 
general taxes, interest, penalties and costs, the county in which said 
real estate is located, through Its board of supervisors, shall bid for 
the said real estate a sum equal to the total amount of all delinquent 
general taxes, interest, penalties and costs charged against said 
real estate. No money shall be paid by the county or other tax-levying 
and tax-certifying body for said purchase, but each of the tax-levying 
and tax-certifying bodies having any interest in said general taxes 
for which said real estate is sold shall be charged with the full amount 
of all the said delinquent general taxes due said levying and tax* 
certifying bodies, as Its just share of the purchase price." 

it is noted that the statute permits the county through its board of supervisors 

to bid only the total amount of delinquent general taxes, interest, penalties and costs 

and makes no provision as to special assessments. This concision finds support 

In fleck v. Duro, 227 Iowa 356, 288 N. W. 4 2 6 , in which the Court said, "The 

county only bid the amount of the general taxes, Interest, penalty and costs. This 

was In strict compliance with section 7255-B1 (446.19, Code (1958))", and finds 

further support in 1936 A.G . 0 . 260, in which we stated: 

« * * * if he (county treasurer) then entered on the records of 
the sale, a bid by the county on each piece of property, the full amount 
of ail taxes and special assessment, he did not enter the authorized bid 
and he should correct his records. As to all items which sold not only 
for general taxes but for special assessments, and for which there were 
no other bidders, the records should be corrected to show the sale to 
the county for the amount of the general taxes, which was the actual 
bidding made by the supervisors. * * * . " 
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) Thus, it is evident that the county is not authorized to purchase property 

pursuant to section 4 4 6 . 1 9 , supra, for any amount in excess of the general taxes, 

interest, penalties and costs. 

In response to the last paragraph of your tetter in which you request our opinion 

as to whether the county, purchasing under Section 4 4 6 . 1 9 , supra, is required to 

pay off the special assessment, our opinion is that the county is not so required since 

the municipality may redeem from the tax sale by paying the holder of the certificate 

of sale or the county auditor the amount which he (or the county) would be entitled 

to receive In case of redemption, see 1930 A .G .O . 280. 

Very truly yours, 

! Gary S . Gill 
Special Assistant Attorney General 

GSGAVWR/bjf 



(U> AJ S £ <€ WTVQ/J ' Hj^AtJ^fJ3h^fj^^ f , y'f 
"GTATC COHCnWATj[QN OOM'«SSICM 

1, commission i s authorized and empowered to acquire by lease or agreement 
lands or waters and rights of ways, thereto, and maintain the same for public 
hunting and fish i n g grounds. 
2. Commission may expend moneys i n the f i s h and game protection fund to carry 
out the above purposes. j a n u r \\ y)(& 

( ̂ J&« /r*»**} 8 S ^ r y 4 r i ^ ; iry*^ /////* & ) 

Glen G. Powers, Director 
Stats Conservation Commission 
East Seventh and Court 
L O C A L 

Attentiont J*r. K. M. Madden 

Dear S i r * 
Your recent taeno i s as followst 

"Pursuant to our phone discussion and Mr. Stoker*6 
v i s i t i n your o f f i c e , we are requesting an opinion on the 
l e g a l i t y of the following* 

1. Public access leases for fi s h i n g or hunting on 
private lands or waters. 

2. Hie l e g a l i t y of spending s n a i l sums of Fish and 
Game Funds on private lands covered by lease or agreement 
for lakes, streams, habitat improvement, and access to 
such f i s h i n g or hunting areas. 

Your advice regarding the above minimum 10 year lease 
or recorded agreements w i l l be appreciated." 

Section 107.24, Code of 1958 i n pertinent part i s as followsi 

"107.24. Specific powers. The commission Is hereby 
authorized and enpowered tot 

1. Expend any and a l l moneys accruing to the f i s h and 
game protection fund from any and a l l sources i n carrying 
out the purposes of t h i s chapteri any act, or acts, not con
siste n t tdth t h i s provision are hereby repealed so far as 
they raay apply to the f i s h and gane protection fund. 

2. Acquire by purchase, condemnation, lease, agreement, 
g i f t and devise lands or waters suitable for the purposes 
hereinafter enumerated, and ri g h t s of way thereto, and to 
maintain the saae for the following purposes, to witt 

a. Public hunting, f i s h i n g , and trapping grounds and 
waters to provide areas i n which any person may hunt, f i s h , 
or trap i n accordance with the provisions of the law and the 
regulations of the conxaissionj 
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b# Fish hatcheries, f i s h nurseries, name farms and f i s h , 
game, fur-bearing animal and protected b i r d refuges." 

"107.17. Funds. The f i n a n c i a l resources of said commission 
s h a l l consist of three fundst 
1. A state f i s h and game protection fund. 
* * * 

The state f i s h and game protection fund, except as otherwise 
provided, s h e l l consist of a l l moneys accruing from license fees 
and a l l other sources of revenue a r i s i n g under the d i v i s i o n of 
f i s h and geme." 

You are, therefore, advised that the Commission pursuant to 107.24 (2a) 
i s authorized and empowered (1) to acquire by lease or agreement lands or 
waters and r i g h t s of ways, thereto, and (2) to maintain the same for public 
hunting and f i s h i n g grounds. 

You are further advised that pursuant to 107.24 (1), Oode Of 19S8, the 
Corwaission may expend moneys i n the f i s h and game protection fund to carry 
out the above purposes. 

Yours t r u l y , 

JAMES H. GRITTOJJ 
Assistant Attorney General 

JHGtansn 



STATE CONSERVATION COfWISSION 
1. Commission i s a u t h o r i z e d and efr.powered t o a c q u i r e by l e a s e or agreement 
lands or waters and rights of ways, thereto, and maintain the same for public 
hunting and fi s h i n g grounds. 

2. Commission may expend moneys i n the f i s h and game protection fund to carry 
out the above purposes. J a n u a r y U , 1 9 6 0 

Glen G. Powers, Director 
State Conservation Commission 
East Seventh and Court 
L O C A L 

Attention: Mr. K. M. Madden 

Dear S i r t 

Your recent memo i s as follows! 

"Pursuant to our phone discussion and Mr. Stoker's 
v i s i t i n your o f f i c e , we are requesting an opinion on the 
l e g a l i t y of the following* 

1. Public access leases for fish i n g or hunting on 
private lands or waters. 

2. Tne l e g a l i t y of spending small sums of Fish and 
) Game Funds on private lands covered by lease or agreement 

for lakes, streams, habitat Improvement, and access to 
such f i s h i n g or hunting areas. 

Your advice regarding the above minimum 10 year lease 
or recorded agreements w i l l be appreciated." 

Section 107.24, Code of 1958 i n pertinent part i s as followsi 

"107.24. Specific powers. The commission i s hereby 
authorized and enpowered t o i 

1. Expend any and a l l moneys accruing to the f i s h and 
game protection fund from any and a l l sources i n carrying 
out the purposes of t h i s chapter; any act, or acts, not con
sistent with t h i s provision are hereby repealed so far as 
they may apply to the f i s h and game protection fund. 

2. Acquire by purchase, condemnation, lease, agreement, 
g i f t and devise lands or waters suitable for the purposes 
hereinafter enumerated, and rights of way thereto, and to 
maintain the same for the following purposes, to witt 

a. Public hunting, f i s h i n g , and trapping grounds and 
waters to provide areas i n which any person may hunt, f i s h , 

j or trap i n accordance with the provisions of the law and the 
regulations of the cornraissionj 
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b. Fish hatcheries, f i s h nurseries, game farms and f i s h , 
game, fur-bearing animal and protected bird refuges." 

"107.17. Funds. The f i n a n c i a l resources of said commission 
s h a l l consist of three funds* 
1. A state f i s h and game protection fund. 
* * * 

The state f i s h and game protection fund, except as otherwise 
provided, s h a l l consist of a l l moneys accruing from license fees 
and a l l other sources of revenue a r i s i n g under the d i v i s i o n of 
f i s h and game." 

You are, therefore, advised that the Commission pursuant to 107.24 (2a) 
i s authorized and empowered (1) to acquire by lease or agreement lands or 
waters and ri g h t s of ways, thereto, and (2) to maintain the same for public 
hunting and f i s h i n g grounds. 

You are further advised that pursuant to 107.24 (1), Code of 1958, the 
Commission raay expend moneys i n the f i s h and game protection fund to carry 
out the above purposes. 

Yours t r u l y , 

JHG:amm 

JAMES H. GRITTON 
Assistant Attorney General 



G t t i e G and-Town; Eminent Domain - C i t y or Town can not condemn State property, i f to 
do so would m a t e r i a l impair the previous use by the State of the property without a 
s t a t u t e c l e a r l y c o n f e r r i n g such a u t h o r i t y . ^ ̂ ^JZ***^ it JU*ot£&', fa'&Ujt^j 

fi. T. Smith 
County Attorney 
O'Brien County 
Priroghar, Iowa 

Dear Mr. Smith* 

Your l e t t e r of October 26, 1959 i s as follows* 

"The Town of Pa u l l i n a , Iowa Is desirous of acquiring and estab
l i s h i n g an a i r strip} they have been unable to secure approval 
by the proper authorities of t h e i r proposed s t r i p because of 
the dire c t i o n i n which i t was proposed to run. They have since 
come to the conclusion that I f they could acquire a dif f e r e n t 
s t r i p of land, part of I t beirej now M i l l Creek State Park, the 
s t r i p would be approved for the receipt by the Town of public 

The question which the Town has asked me to ascertain from you 
i s as follows* 

Does the Town of P a u l l i n a , Iowa have any rights' of condemnation 
against the State of Iowa so f a r as a State Park Is concerned? 
The land would be condemned for use as a public a i r s t r i p to be 
owned and operated by the municipality." 

Section 330.5, Code of 1958, i s as follows* 

"330.5 Acquisition. Any such c i t y or town i s hsreby authorized 
and empowered to acquire by purchase, g i f t , condemnation, lease 
or otherwise, either within or without i t s corporate l i m i t s , and 
either within or without the t e r r i t o r i a l l i m i t s of t h i s state, 
r e a l estate and personal property for airport purposesj and i n 
l i k e manner to acquire or cause to be moved, removed, abated, 
eliminated, mitigated, or altered any structure or object pro
truding above the surface of the ground, or any use of land 
obstructing the airspace necessary f o r the safe and e f f i c i e n t 
f l i g h t of a i r c r a f t i n landing or taking o f f at any a i r p o r t , or 
otherwise constituting a hazard to such landing or taking o f f . " 

In the case of Town of Alvord v great northern Railway Co.,179 Iowa 465, 
161 N.W. 467 the town attempted to condemn property held by the Railway 
Company and used as part of i t s depot f a c i l i t i e s . The Court pointed out 
that the property had been previously condemned or appropriated for public 

January 12, 1960 

funds. 

purpose. 
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The Court said i n porta 

"'The converse of t h i s proposition necessarily i s true, and the 
authorities quite generally declare that, where land has once 
been appropriated for public purposes In the exercise of eminent 
domain, i t cannot be again condemned to the public use by c i t y 
or town for street or other purposes Inconsistent therewith, 
without statutory authority for so doing. 

* * » without the l i m i t a t i o n suggested, the most absurd re&ults 
could follow. The second saight take from the f i r s t , others take 
fro*?, the l a t t e r , and the f i r s t turn about and retake, and thus 
the process go on ad infinitum. 

* * * I t Is said i n E l l i o t t on Roads and Streets (2d Ed.) Sec. 219s 

The r i g h t of erainent domain i s a dominant l e g i s l a t i v e power only 
ca l l e d Into exercise by the enactment of a v a l i d statute, &nd when 
a party asserts a r i g h t to s c i r e land previously appropriated to a 
public use, he raust sustain h i s claim by producing a statute c l e a r l y 
conferring the asserted authority. I t w i l l not be presumed, i n the 
absence of such a statute, that the l e g i s l a t u r e Intended to again 
seise property which had been once appropriated. * * * The general 
rule i s that i f the two uses are not Inconsistent, and both may 
stand together without material impairsuent of the f i r s t authority 
for the second use raay be Implied from a general grant$ but I f they 
cannot co-exist without material irapairroent of the f i r s t , authority 
to take for the second cannot be iraplied from a mere general grant 
of authority to condesOT.*1* 

This case was c i t e d with approval i n th# case of Connolly v Pes Moines & 
Central Iowa Railway Coapany 2*6 fw» a?* 68 2d* 6 2 0. 

It seems to be apparent that the two uses cited i n your l e t t e r are incon
sis t e n t and also that Sec. 303.5, Code of 1958 Is a mere general grant of 
authority to condemn. 

The answer to your question i s , therefore, i n the negative. 

Ywrs \rx*ty, 

JAMES H. GRITTGN 
Assistant Attorney General 

JHGtamm 



A r t i c l e s of I n c o r p o r a t i o n a u t h o r i z i n g the engagement o f the c o r p o r a t i o n 
i n the p r a c t i c e o f a r c h i t e c t u r e w i t h o u t a c e r t i f i c a t e of r e g i s t r a t i o n 
t h e r e f o r , do not conform t o law. (^Si%^u^% J^LA^^J &*f 4 , 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s w i t h accompanyinij 

l e t t e r t o you o f B e t t y , Neunian, H e n i n g e r , Van Der Kamp and 

McMahon. 

The accompanying l e t t e r r e f e r r e d t o i s t h i s : 

" I n Ro: i n c o r p o r a t i o n o f f i r m t o engage i n 
the p r a c t i c e o f a r c h i t e c t u r e 

" T h i s l e t t e r i s b e i n g w r i t t e n f o l l o w i n g our c o n f e r e n c e 
on June 3, 1959 i n which we r e q u e s t e d t h a t the S e c r e t a r y 
o f S t a t e i s s u e a c e r t i f i c a t e o f i n c o r p o r a t i o n to an Iowa 
c o r p o r a t i o n which w i l l engage i n the p r a c t i c e o f a r c h i 
t e c t u r e i n the s t a t e o f Iowa. 

"You w i l l r e c a l l t h a t on p r e s e n t a t i o n o f the r e q u e s t , 
as made i n b e h a l f o f our c l i e n t , t h a t you d e c l i n e d t o 
approve the i n c o r p o r a t i o n o f a b u s i n e s s formed f o r 
such purpose because under the terms and p r o v i s i o n s 
o f Chapter 118 o f the Iowa Code o n l y an i n d i v i d u a l may 
engage i n the p r a c t i c e o f a r c h i t e c t u r e . 

"The q u e s t i o n i s t h e r e f o r e as t o whether under the 
terms and p r o v i s i o n s o f S e c t i o n 118.6, a c e r t i f i c a t e 
under the t i t l e ' a r c h i t e c t 1 may be i s s u e d t o a c o r 
p o r a t i o n . 

J anuary 13, I960 

Honorable M e l v i n 0. S y n h o r s t 

S e c r e t a r y of S t a t e 

L O C A L 

A t t e n t i o n : Mr. B e r r y 0. B u r t 
D i r e c t o r , C o r p o r a t i o n S e c t i o n . 
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"However, s i n c e S e c t i o n 118.6 does r e f e r t o a c o r p o r a t i o n , 
a secondary q u e s t i o n i s p r e s e n t e d as t o who a r e 'members' 
of a c o r p o r a t i o n w i t h i n the meaning o f S e c t i o n 118.6 who 
must have a c e r t i f i c a t e o f r e g i s t r a t i o n . 

"Under the terms o f the proposed A r t i c l e s o f I n c o r p o r a 
t i o n , p e r s o n s o t h e r than l i c e n s e d a r c h i t e c t s may h o l d 
s t o c k i n the c o r p o r a t i o n but o n l y r e g i s t e r e d a r c h i t e c t s 
who are o f f i c e r s o f the c o r p o r a t i o n would be a u t h o r i z e d 
t o s i g n p l a n s and s p e c i f i c a t i o n s as r e g i s t e r e d a r c h i t e c t s 
i n b e h a l f o f the c o r p o r a t i o n . 

" I t i s r e q u e s t e d t h a t you r e c o n s i d e r your d e c i s i o n and 
req u e s t a r u l i n g as t o whether the A r t i c l e s o f I n c o r 
p o r a t i o n f o r the purpose o f engaging i n the p r a c t i c e o f 
a r c h i t e c t u r e a r e a c c e p t a b l e t o the s t a t e o f Iowa. 

" I n t h i s c o n n e c t i o n , your a t t e n t i o n i s c a l l e d t o the 
f a c t t h a t a t p r e s e n t f o r e i g n c o r p o r a t i o n s i n c o r p o r a t e d 
i n o t h e r s t a t e s a r e p r e s e n t l y engaged i n the p r a c t i c e o f 
a r c h i t e c t u r e i n the s t a t e o f Iowa and a r e u s i n g the name 
' a r c h i t e c t s ' . I t , t h e r e f o r e , becomes a m a t t e r o f p u b l i c 
i n t e r e s t t o have t h i s q u e s t i o n immediately d e t e r m i n e d . " 

\ I a d v i s e as f o l l o w s : 

The duty o f the S e c r e t a r y o f S t a t e i n the s i t u a t i o n 

d e s c r i b e d i s p r o v i d e d by S e c t i o n 53, s u b s e c t i o n 1, Chapter 3 2 1 , 

A c t s o f the 58th General Assembly, as f o l l o w s : 

"SEC. 53. Procedure f o r f i l i n g and r e c o r d i n g o f docu
ments. I f i n t h i s A c t , i t i s r e q u i r e d t h a t any document be: 

1. F i l e d i n the o f f i c e o f the s e c r e t a r y o f s t a t e , the 
s e c r e t a r y o f s t a t e , when he f i n d s t h a t such document conforms 
t o law and when a l l f e e s and t a x e s due him have been p a i d as 
tn t h i s A c t p r e s c r i b e d , s h a l l endorse on such document, the 
word ' F i l e d 1 , and the month, day and year of the f i l i n g t h e r e o f 
and f i l e the same i n h i s o f f i c e ; " 

And i n s o f a r as c o r p o r a t i o n s o r g a n i z e d under Chapter k3\, Code 

1958, the duty o f the s e c r e t a r y o f s t a t e w i t h r e s p e c t t o A r t i c l e s , 

i s p r e s c r i b e d by s e c t i o n 491.6 p r o v i d i n g as f o l l o w s : 

491.6 F i l i n g o r r e f u s a l t o f i l e . When a r t i c l e s o f i n c o r p o r a 
t i o n a r e p r e s e n t e d t o the s e c r e t a r y o f s t a t e f o r the purpose 

. o f b e i n g f i l e d , i f he i s s a t i s f i e d thist they a r e i n prop e r 
* form t o meet the r e q u i r e m e n t s o f law, t h a t t h e i r o b j e c t i s a 

l a w f u l one and not a g a i n s t p u b l i c p o l i c y , t h a t t h e i r p l a n f o r 
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d o i n g b u s i n e s s , i f any be p r o v i d e d f o r , i s honest and l a w f u l , 
he s h a l l f i l e them; but i f he i s o f the o p i n i o n t h a t they a r e 
not i n p r o p e r form t o meet the r e q u i r e m e n t s o f the law, or t h a t 
t h e i r p l a n f o r d o i n g b u s i n e s s i s d i s h o n e s t o r u n l a w f u l t he s h a l l 
r e f u s e t o f i l e them." 

T h e r e f o r e i f the p r a c t i c e o f a r c h i t e c t u r e by a c o r p o r a t i o n i s 

a u t h o r i z e d and l e g a l , then your power and duty i s t o approve the 

a r t i c l e s , i f o t h e r w i s e w i t h i n the terms o f the a p p l i c a b l e s t a t u t e s . 

A ddress t o t h a t problem d i s c l o s e s t h a t Chapter 118, Code 1953, p r o -

v i des: 

1. That the use of the t i t l e " A r c h i t e c t " , o r the use o f any 

word o r any l e t t e r s o r f i g u r e s i n d i c a t i n g or i n t e n d i n g to imply 

t h a t the person u s i n g the same i s an a r c h i t e c t , w i t h o u t c o m p l i a n c e 

w i t h the p r o v i s i o n s of Chapter l i d , or the making of any w i l l f u l l y 

f a l s e o a t h o r a f f i r m a t i o n i s r e q u i r e d by Chapter 118, s h a l l be 

deemed a misdemeanor, p u n i s h a b l e w i t h a f i n e o f n o t more than two 

hundred d o l l a r s , o r imprisonment f o r not more than one y e a r , or b o t h . 

2. That an e x a m i n a t i o n t o q u a l i f y f o r a c e r t i f i c a t e o f 

r e g i s t r a t i o n as an a r c h i t e c t i s a p r e r e q u i s i t e to such p r a c t i c e , and 

by the terms o f the s t a t u t e such e x a m i n a t i o n i s a v a i l a b l e o n l y t o 

n a t u r a l p e r s o n s . 

S e c t i o n 118.S, Code 1958, p r o v i d e s , so f a r as a p p l i c a b l e , 

the f o l 1 o w i n g : 

"118.8 E x a m i n a t i o n . Any c i t i z e n o f the U n i t e d S t a t e s , 
o r any person who has d e c l a r e d h i s i n t e n t i o n of becoming 
such c i t i z e n , b e i n g a t l e a s t twenty-one y e a r s of age and 
of good moral c h a r a c t e r , may a p p l y f o r a c e r t i f i c a t e o f 
r e g i s t r a t i o n o r f o r such e x a m i n a t i o n as s h a l l be r e q u i s i t e 
f o r such c e r t i f i c a t i o n under t h i s c h a p t e r ; but b e f o r e r e 
c e i v i n g such c e r t i f i c a t e , t h i s a p p l i c a n t s h a l l submit 
s a t i s f a c t o r y e v i d e n c e of h a v i n g completed the c o u r s e i n a 
h i g h s c h o o l o r the e q u i v a l e n t t h e r e t o , and of h a v i n g sub
s e q u e n t l y t h e r e t o completed such c o u r s e s i n mathematics, 
h i s t o r y and languages as may be p r e s c r i d e o by the b o a r d . 
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"Upon c o m p l y i n g w i t h the above r e q u i r e m e n t s , the a p p l i c a n t 
s h a l l s a t i s f a c t o r i l y pass an e x a m i n a t i o n i n such t e c h n i c a l and 
p r o f e s s i o n a l s u b j e c t s as s h a l l be p r e s c r f b e d by the b o a r d . In 
l i e u of e x a m i n a t i o n , the board may a c c e p t s a t i s f a c t o r y e v i d e n c e 
of the a p p l i c a n t ' s knowledge o f a r c h i t e c t u r a l p r a c t i c e . a n d o f 
any one o f the q u a l i f i c a t i o n s s e t f o r t h under s u b s e c t i o n s I , 2, 
and 3 o f t h i s s e c t i o n . " 

Other p r o v i s i o n s o f the c h a p t e r p l a i n l y e v i d e n c e the i n t e n t i o n t o 

l i m i t the a v a i l a b i l i t y c f a l i c e n s e to p r a c t i c e a r c h i t e c t u r e t o 

n a t u r a l p e r s o n s . 

In l i k e s i t u a t i o n s case a u t h o r i t i e s have c o n f i r m e d such i n t e n 

t i o n , i n B i n f o r d y Boyci, (1918) 1 ?8 Cal 453, 1/4 P 56, q u o t i n g 

from a n n o t a t i o n s a p p e a r i n g i n 56 A.L.R. 2d a t page 727, the f o l -

• l o w i n t j : 

"The terms of the a c t show c l e a r l y t h a t i t was d i r e c t e d 
o n l y t o i n d i v i d u a l s as d i s t i n g u i s h e d f r o m c o r p o r a t i o n s . 
I t r e q u i r e s an''exam i nation of the p e r s o n who a p p l i e s f o r 
l i c e n s e , and i t s language shows t h a t a l i c e n s e can be 
g i v e n o n l y t o human b e i n g s and not t o a r t i f i c i a l c r e a t i o n s 
such as c o r p o r a t i o n s . As a c o r p o r a t i o n c o u l d not o b t a i n 
a l i c e n s e t o engage i n the p r o f e s s i o n o f a r c h i t e c t u r e , and as 
i t must a c t w h o l l y by human agency, i t c o u l d engage i n t h a t 
a r t o r b u s i n e s s o n l y by e m p l o y i n g i n d i v i d u a l s who would c a r r y 
on t h a t b u s i n e s s as i t s o f f i c e r s , a g e n t s , o r employees. The 
a c t i s e f f e c t i v e upon c o r p o r a t i o n s o n l y t o t h i s e x t e n t t h a t , 
i f i t u n d e r t a k e s t o do b u s i n e s s of t h a t c h a r a c t e r , e i t h e r the 
p e rsons whom i t engages t h e r e i n must be c e r t i f i c a t e d a r c h i t e c t s 
under t h i s s t a t u t e , o r , when c o n t r a c t i n g f o r p l a n s and s p e c i f i 
c a t i o n s f o r the e r e c t i o n of . h u i 1 d i n g s f o r o t h e r p e r s o n s , such 
persons must be informed t h a t the p l a n s and s p e c ! f i c a t ions w i J J 
be p r e p a r e d by someone who^is not a c e r t i f i c a t e d a r c h i t e c t . " 

And i n the same a n n o t a t i o n , on page 729, r e f e r r i n g to a G e o r g i a 

s t a t u t e i t i s s t a t e d : 

"A G e o r g i a s t a t u t e (Code Ann Supp ^84-302, Ga L 1952 pp 
457-461) p r o v i d i n g t h a t no person s h a l l p r a c t i c e a r c h i 
t e c t u r e i n the s t a t e or use the t i t l e ' a r c h i t e c t ' or 
' r e g i s t e r e d a r c h i t e c t ' o r any words o r o t h e r d e v i c e i n d i 
c a t i n g or i n t e n d i n g t o imply t h a t he o r she i s an a r c h i t e c t 
w i t h o u t h a v i n g q u a l i f i e d as r e q u i r e d i n a n o t h e r p a r t o f the 
a c t was c o n s t r u e d i n Folsom v Summer, L o c a t e l 1 S- Co. (1954) 
90 Ga App 696, 83 SE2d 855, as not p r o h i b i t i n g the use o f 
the word ' a r c h i t e c t ' by a c o r p o r a t i o n , the c o u r t s t a t i n g 
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t h a t w h i l e the word 'person' may i n c l u d e a c o r p o r a t i o n , 
the word as used i n t h i s i n s t a n c e was m o d i f i e d by the 
pronouns 'he' and 'she', thus c o m p e l l i n g the c o n s t r u c t i o n 
t h a t the word 'person,' as used i n t h i s c o n t e x t , meant . 
n a t u r a l r a t h e r than a r t i f i c i a l p e r s o n s , and hence t h e r e 
was no p r o h i b i t i o n i n the law a g a i n s t the p l a i n t i f f ' s 
u s i n g the t i t l e ' a r c h i t e c t s and e n g i n e e r s ' i n i t s con
t r a c t s . Recovery of f e e s f o r work i n c o n n e c t i o n w i t h 
the c o n s t r u c t i o n o f a t o u r i s t c o u r t o r motel f o r defendant 
was t h e r e f o r e a l l o w e d . " 

f4ow i t i s t r u e t h a t an i n f e r e n c e may be drawn from the p r o v i 

s i o n s o f S e c t i o n 118.6, p r o v i d i n g as f o l l o w s : 

"118.6 C e r t i f i c a t e . Any p e r s o n w i s h i n g t o p r a c t i c e 
a r c h i t e c t u r e i n the s t a t e o f Iowa under the t i t l e ' A r c h i 
t e c t ' s h a l l s e c u r e from the board a c e r t i f i c a t e under the 
t i t l e ' A r c h i t e c t ' as p r o v i d e d by t h i s c h a p t e r . Each member 
of a f i r m o r c o r p o r a t i o n p r a c t i c i n g a r c h i t e c t u r e must have 
a c e r t i f i c a t e o f r e g i s t r a t i o n under t h e p r o v i s i o n s o f t h i s chap
t e r . Any p r o p e r l y q u a l i f i e d p e r s o n , who s h a l l have been e x c l u 
s i v e l y engaged i n the p r a c t i c e o f a r c h i t e c t u r e i n the s t a t e a t 
the time t h i s c h a p t e r t a k e s e f f e c t , may, w i t h i n nitc t y days a f t e r 
the a p p r o v a l of t h i s c h a p t e r , a p p l y f o r and w i l l be g r a n t e d a 
c e r t i f i c a t e o f r e g i s t r a t i o n w i t h o u t e x a m i n a t i o n , by payment to 
the board o f the f e e f o r c e r t i f i c a t e o f r e g i s t r a t i o n as p r e 
s c r i b e d i n s e c t i o n 1 1 8 . 1 1 . " 

t h a t a c o r p o r a t i o n may a c q u i r e such l i c e n s e b u t , o t h e r than the 

f o r e g o i n g c i t e d s e c t i o n , t h e r e i s l a c k i n g in such c h a p t e r any pro

v i s i o n t h a t would e n a b l e a c o r p o r a t i o n t o a c q u i r e a l i c e n s e t o 

p r a c t i c e a r c h i t e c t u r e . In the p r a c t i c e o f o t h e r p r o f e s s i o n s , such 

l a c k i s s u p p l i e d i n s o f a r as e n g i n e e r i n g by c o r p o r a t i o n s i s co n c e r n e d , 

by t h i s p r o v i s i o n . S e c t i o n 114.26, Code 1958, p r o v i d e s : 

" C o r p o r a l s o n s engaged i n d e s i g n i n g end b u i l d i n g works 
f o r p u b l i c o r p r i v a t e i n t e r e s t s not t h e i r own s h a l l be 
deemed t o p r a c t i c e p r o f e s s i o n a l e n g i n e e r i n g w i t h i n the mean
in g of t h i s c h a p t e r . W i t h r e s p e c t t o such c o r p o r a t i o n s a l l 
p r i n c i p a l d e s i g n i n g or c o n s t r u c t i n g e n g i n e e r s s h a l l h o l d 
c e r t i f i c a t e s of r e g i s t r a t i o n h e r e u n d e r . T h i s c h a p t e r s h a l l 
not a p p l y to c o r p o r a t i o n s engaged s o l e l y i n b u i l d i n g s a i d work." 

Provision f o r the a c q u i r i n g and h o l d i n g of r e a l e s t a t e b r o k e r 

o r salesman l i c e n s e by a c o r p o r a t i o n i s made by S e c t i o n 11/.2, Code 

i i 5 8 , p r o v i d i n g as f o l l o w s : 



Hon. M e l v I n D. S y n h o r s t - 6 - January 13, I960 

1 "117.2 I n d i v i d u a l l i c e n s e s n e c e s s a r y . No c o p a r t n e r s h i p , 
a s s o c i a t i o n , o r c o r p o r a t i o n s h a l l be g r a n t e d a l i c e n s e , u n l e s s 
e v e r y member o r o f f i c e r o f such c o p a r t n e r s h i p , a s s o c i a t i o n , o r 
c o r p o r a t i o n , who a c t i v e l y p a r t i c i p a t e s i n the b r o k e r a g e b u s i 
ness o f such c o p a r t n e r s h i p , a s s o c i a t i o n , o r c o r p o r a t i o n , s h a l l 
h o l d a l i c e n s e as a r e a l e s t a t e b r o k e r , and u n l e s s e v e r y em
p l o y e e who a c t s as a salesman f o r such c o p a r t n e r s h i p , a s s o c i a 
t i o n , o r c o r p o r a t i o n s h a l l h o l d a l i c e n s e as a r e a l e s t a t e 
salesman." 

It might w e l l be s a i d t h a t i f the i n f e r e n c e t o be drawn from 

S e c t i o n 118.6 h e r e t o f o r e e x h i b i t e d , w o u l d c o n c l u d e the e l i g i b i l i t y 

o f c o r p o r a t i o n s t o r e g i s t r a t i o n , then a c c o r d i n g t o S e c t i o n 118.8, 

any such c o r p o r a t i o n would be r e q u i r e d t o have been i n e x i s t e n c e 

twenty-one y e a r s . 

I n c i d e n t a l to the p r o v i s i o n s here under e x a m i n a t i o n , i t i s t o 

be o b s e r v e d t h a t power t o o r g a n i z e a c o r p o r a t i o n f o r the t r a n s a c t i o n 

of any l a w f u l b u s i n e s s (see S e c t i o n 491.1, Code 1958) does not i n 

c l u d e the p r a c t i c e o f a p r o f e s s i o n . See 13 Am J u r . §30, T i t l e : 

CORPORATIONS. E n g i n e e r i n g i s deemed a p r o f e s s i o n . D e v o r i n e v 

C a s t e l b e r t J e w e l r y C o r p o r a t i o n 185 At I 562, 566, 170 Md 661; and 

S t a t e v Cohn, 165 So. 449, 450, 184 La 53. Landscape a r c h i t e c t u r e 

i s deemed the p r a c t i c e o f a p r o f e s s i o n w i t h i n a s t a t u t e , exempting 

income from p r o f e s s i o n a l s e r v i c e s . G e i f f e r t v Mealey, 59 N.E.2d 

414, 293 N.Y. 583. 

And the C o u r t , i n the case o f Cumroings v. Penn. F i r e Ins. Co., 

153 Iowa 579, page 587, had t h i s t o say as to what c o n s t i t u t e s a 

p r o f e s s i o n : 

" F o r m e r l y t h e o l o g y , law and m e d i c i n e were s p e c i f i c a l l y 
known as the p r o f e s s i o n s ; b u t , as the a p p l i c a t i o n s of s c i e n c e 
and l e a r n i n g a r e extended to o t h e r departments o f a f f a i r s , 
o t h e r v o c a t i o n s a l s o r e c e i v e the name. The word i m p l i e s p r o -

) f e s s e d a t t a i n m e n t s i n s p e c i a l knowledge, as d i s t i n g u i s h e d from 
mere s k i l l ; a p r a c t i c a l d e a l i n g w i t h a f f a i r s , as d i s t i n g u i s h e d 
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from mere s t u d y o r i n v e s t i g a t i o n ; and an a p p l i c a t i o n o f such 
knowledge to uses f o r o t h e r s as a v o c a t i o n , as d i s t i n g u i s h e d from 
i t s p u r s u i t f o r one's own p u r p o s e s . 

I t i s a p p a r e n t from these d e f i n i t i o n s t h a t , to c o n s t i t u t e a p r o 
f e s s i o n , something more than a mere employment o r v o c a t i o n i s 
e s s e n t i a l ; the employment o r v o c a t i o n must be such as e x a c t s 
the use o r a p p l i c a t i o n o f s p e c i a l l e a r n i n g o r a t t a i n m e n t s o f 
some k i n d , and t h i s seems t o be the c o n c l u s i o n o f the c o u r t s . 
Thus a c h e m i s t i s a person b e l o n g i n g t o a r e c o g n i z e d p r o f e s s i o n . 
U n i t e d S t a t e v. Laws, 163 U.S. 258, (16 Sup. C t . 993, k\ L. Ed. 
151). So i s a c o n s u l t i n g e n g i n e e r . E r i c s s o n v. Brown, 38 Barb. 
(&.Y.) 390. See Commissioner v. R e y n o l d s , 7 Watts & S. (Pa.) 
323. A b u i l d i n g c o n t r a c t o r i s n o t . In re Whetmore, 29 Fed. 
Cas. 921. Nor i s a m i l l i n e r a " p r o f e s s i o n a l a r t i s t " w i t h i n 
the a c t o f Congress p r o h i b i t i n g the i m m i g r a t i o n of a l i e n s 
u n a c r c o n t r a c t t o p e r f o r m l a b o r . U n i t e d S t a t e s v. Thompson, 
(C.C.) k\ Fed. 23. One who o p e r a t e s a r e a l e s t a t e agency i s not 
engaged i n a p r o f e s s i o n a l employment. Pennock v. F u l l e r , k] M i c h . 
153, (2 N.W. 176, 32 Am. Rep. W 8 ) , where the c o u r t s a i d : 'Pro
f e s s i o n a l employment can o n l y r e l a t e t o some o f those o c c u p a t i o n s 
u n i v e r s a l l y c l a s s e d as p r o f e s s i o n s , the g e n e r a l d u t i e s and c h a r 
a c t e r o f which c o u r t s must be e x p e c t e d t o u n d e r s t a n d j u d i c i a l l y . 
Real e s t a t e a§encies a r e no more p r o f e s s i o n s than any o t h e r b u s i 
ness a g e n c i e s . A commission merchant, or an agent f o r the s a l e 
o f any p a r t i c u l a r k i n d o f p e r s o n a l p r o p e r t y , a c t s i n an analogous 
c a p a c i t y . Any one can assume and l a y down such b u s i n e s s a t p l e a s 
u r e , and any one can conduct i t i n h i s own way, on such t^rros and 
c o n d i t i o n s as he sees f i t t o a d o p t . There i s n o t h i n g i n our laws 
w h i c h would e n a b l e any c o u r t t o drew a l i n e between such b u s i n e s s 
a g e n c i e s . They a r e not c l a s s e d as p r o f e s s i o n s by p o p u l a r usage 
o r by law.'" 

In view o f the f o r e g o i n g , I am o f the o p i n i o n t h a t A r t i c l e s o f 

I n c o r p o r a t i o n a u t h o r i s i n g the engagement o f the c o r p o r a t i o n i n the 

p r a c t i c e o f a r c h i t e c t u r e w i t h o u t a c e r t i f i c a t e o f r e g i s t r a t i o n 

t h e r e f o r , do not conform t o law. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



HEALTH: M e n t a l h e a l t h c e n t e r s — Payment f o r p s y c h i a t r i c 
e x a m i n a t i o n and t r e a t m e n t g i v e n by a 1i cen sed p h y s i c i a n 
u s i n g t h e f ac i 1 i t i e s o f a c o m m u n i t y m e n t a l h e a l t h c e n t e r 
n o t h a v i n g a l i c e n s e d p h y s i c i a n on i t s a d m i n i s t r a t i v e 
s t a f f may be a p r o p e r e x p e n d i t u r e u n d e r Code s e c t i o n 230.24 

v # 6c - / - 9 
J a n u a r y l 4 , i960 

Mr. T. K. Ford 
Des Moines County A t t o r n e y 
220 Tama B u i l d i n g 
B u r l i n g t o n , Iowa 

Dear Mr. F o r d : 

R e c e i p t i s acknowledged o f your l e t t e r o f January 11 
as f o l l o w s : 

"We have a d u l y c o n s t i t u t e d Mental H e a l t h 
Center i n B u r l i n g t o n , Des Moines County, 
Iowa. 

" D u r i n g p r i o r y e a r s , t h e r e has been e d u l y 
q u a l i f i e d p s y c h i a t r i s t on t h e s t a f f of 
t h i s Mental H e a l t h C e n t e r . D u r i n g 1959, 
the p s y c h i a t r i s t r e s i g n e d and i s not 
p r e s e n t l y c o n n e c t e d w i t h the s t a f f of 
the Mental H e a l t h G e n t e r . The Board o f 
the H e a l t h C e n t e r i s making a g r e s s i v e e f f o r t s 
to secure e i t h e r a f u l l time p s y c h i a t r i s t 
or a p a r t time p s y c h i a t r i s t c o n t r i b u t i n g 
f u l l time p s y c h i a t r i c s u p e r v i s i o n . The 
County Board o f S u p e r v i s o r s i s a u t h o r i z e d 
under S e c t i o n 230.24 o f the 1958 Code of 
Iowa to expend from the county m e n t a l l y 
i l l fund toward the support o f a community 
h e a l t h c e n t e r which as f a c i l i t i e s f o r psy
c h i a t r i c e x a m i n a t i o n and t r e a t m e n t . 

"The Des Moines County Mental H e a l t h Center 
has as an E x e c u t i v e D i r e c t o r , a man w i t h 
h i s M a s t e r s Degree i n p s y c h i a t r i c s o c i a l 
work. He i s not a p s y c h i a t r i s t w i t h i n our 
d e f i n i t i o n o f t h a t word nor has he taken 

t o r passed the a p p r o p r i a t e s t a t e e x a m i n a t i o n 
to p r a c t i c e p s y c h i a t r y . 
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"Our q u e s t i o n i s whether the Board o f 
S u p e r v i s o r s o f Des Moines County can 
expend funds under the p r o v i s i o n s o f 
the above c i t e d code s e c t i o n d u r i n g the 
i n t e r i m p e r i o d and u n t i l t h e r e i e a 
p s y c h i a t r i s t a t t a c h e d to the s t a f f of 
the Mental H e a l t h C e n t e r . 

" U n f o r t u n a t e l y j we are not a b l e t o f i n d 
any a u t h o r i t y i n t h i s s t e t e which would 
a s s i s t us i n a n s w e r i n g t h i s q u e s t i o n . 

"Would you s l s o a f f i r m o r d i s a f f i r m our 
c o n c l u s i o n t h a t the o n l y p e r s o n s q u a l i f i e d 
t o g i v e p s y c h i a t r i c e x a m i n a t i o n and 
tr e a t m e n t w i t h i n t h e meaning o f S e c t i o n 
230.24 a r e d u l y l i c e n s e d p s y c h i a t r i s t s ? 

"Your u s u a l prompt c o n s i d e r a t i o n and 
c o o p e r a t i o n i s a p p r e c i a t e d . " 

E x a m i n a t i o n ' o f our s t a t u t e s r e v e a l s t h a t p s y c h i a t r i s t s 
ajg such a r e not l i c e n s e d by the s t a t e o f iowa. The v a r i o u s 
p r o f e s s i o n s a f f e c t i n g the p u b l i c h e a l t h f o r which s t a t e 
l i c e n s e i s r e q u i r e d o r e enumerated i n t h e code t i t l e on 
p u b l i c h e a l t h commencing w i t h Chapter l*+7 o f the 19?b Code. 

P s y c h i a t r y i s a branch o f the p r a c t i c e o f m e d i c i n e . 
Webster d e f i n e s p s y c h i e t r y a s , "The m e d i c a l s p e c i a l t y d e a l i n g 
w i t h mental d i s o r d e r s , e s p e c i a l l y w i t h p s y c h o s e s but a l s o 
w i t h n e u r o s e s " . 

I t t h e r e f o r e appears t h a t p s y c h i a t r i c e x e m i n a t i o n , b e i n g 
a branch o f the p r a c t i c e of m e d i c i n e , con o n l y be conducted 
by or under the immediate s u p e r v i s i o n o f a l i c e n s e d p h y s i c i a n . 

However, i t must be noted t h a t t h e payment a u t h o r i s e d 
i n Code s e c t i o n 230.24 i s f o r " p s y c h i a t r i c e x a m i n a t i o n and 
trea t m e n t o f p e r s o n s jjn a community mental h e a l t h c e n t e r " . 
The s t a t u t e does not go to t h e e x t e n t o f d e f i n i n g what a 
mental h e a l t h c e n t e r i s , but from the p r e c e d i n g language o f 
the same s t a t u t e ( s e c t i o n 230.24) i t seems i m p l i e d t h a t i t 
i s a p l a c e "which has f e c i 1 i t i es f o r p s y c h i a t r i c e x a m i n a t i o n 
and t r e a t m e n t " . Thus, i t f o l l o w s t h a t payment may be made 
f o r the uj>e o_f the f e c i 1 i t i es i n such © c e n t e r even though 
the " e x e m i n a t i o n and t r e a t m e n t " be g i v e n at such c e n t e r but 
by or under the immediate s u p e r v i s i o n o f a l i c e n s e d p h y s i c i a n 
who i s not a member of the s t a f f o f the c e n t e r . 

I. 
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T h e r e f o r e , i n answer to your q u e s t i o n , I would a f f i r m 
your c o n c l u s i o n t h a t p s y c h i a t r i c e x a m i n a t i o n end t r e a t m e n t 
i s the p r a c t i c e o f m e d i c i n e and can o n l y be g i v e n by or 
under the s u p e r v i s i o n o f a d u l y l i c e n s e d p h y s i c i a n , but 
would p o i n t out t h a t use o f the f e c i 1 i t i e s o f a community 
mental h e a l t h c e n t e r by an o u t s i d e p h y s i c i a n under s e c t i o n 
230.24 i s not r u l e d out by the absence of a l i c e n s e d 
p r a c t i t i o n e r from the a d m i n i s t r a t i v e s t a f f o f such c e n t e r . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A t b l 
c c : Dr. Zimmerer 



CITIES AND TOWNS: T r a n s f e r s -- P u b l I c square t r a n s f e r s f o r 
p u b l i c s c h o o l purposes under S e c t i o n 409.46 i s a r e d e d i c a t i o n 
of p u b l i c lands and no c o n s i d e r a t i o n i s n e c e s s a r y . / &<J. 
V y U ^ - V H ^ (jkJd*wwx&*jt. Qe.SJ^i't f//2/&a) 

Mr, Lynn W. Morrow 
A l l a m a k e e County A t t o r n e y 
Waukon, Iowa 

Oear Mr. Morrow: 

T h i s Is t o acknowledge r e c e i p t o f your l e t t e r o f 
J a n u a r y 21 In which you s t ^ t e : 

" I r e q u e s t an o p i n i o n In r e g a r d t o the 
I n t e r p r e t a t i o n o f t h e word ' t r a n s f e r ' as used 
In S e c t i o n 409.46 o f t h e 1958 Code of Iowa 
as Amended. 

"Does the word ' t r a n s f e r ' In the above s e c t i o n 
c o n t e m p l a t e a t r a n s f e r w i t h o u t c o n s i d e r a t i o n 
and I f p e r m i s s i b l e t o p r o v i d e f o r c o n s i d e r a t i o n 
must t h a t c o n s i d e r a t i o n be s t a t e d In the ques
t i o n v o t e d on o r may I t be agreed upon l a t e r 
by the C i t y C o u n c i l ? " 

S e c t i o n 409.46, Code 1958 p r o v i d e s : 

"The p e o p l e o f any town l o c a t e d w h o l l y w i t h i n 
an independent community s c h o o l d i s t r i c t , w h e r e i n 
i s s i t u a t e d a p u b l I c s q u a r e o r p l a t o f ground 
deeded o r d e d i c a t e d t o t h e town or p u b l i c , 
may t r a n s f e r o r r e d e d i c a t e t o s a i d s c h o o l 
d i s t r i c t such square o r p l a t f o r the purposes 
o f a p u b l i c s c h o o l o r , t o be used f o r the 
e j e c t i o n t h e r e o n o f a p u b l i c s c b o o l h o u s e , o r 
f o r p l a y g r o u n d s In c o n n e c t i o n w i t h such 
s c h o o l house." 

The s t a t u t e Is c l e a r and unabmlguous upon t t s f a c e 
t h a t the t r a n s f e r c o n t e m p l a t e d In t h e above mentioned s e c t i o n 
does not c o n t e m p l a t e a t r a n s f e r f o r c o n s i d e r a t i o n but a 

J a n u a r y 2 2 , I960 

In r e p l y t h e r e t o we a d v i s e as f o l l o w s : 



Mr. Lynn W. Morrow 2 - J a n u a r y 2 2 , i 9 6 0 

r e d e d I c a t i o n f r o m one p u b l i c use t o a n o t h e r p u b l i c u se. 
T h i s I s f u r t h e r s u b s t a n t i a t e d by S e c t i o n kO$A7 w h i c h 
p r e s c r i b e s t h e p r e c i s e manner In w h i c h t h e t r a n s f e r o r 
reded I c a t Ion Is t o be made. 

Yours v e r y t r u l y , 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

.TWRjkvr 



The a p p r o p r i a t i o n made by Chapter 6, A c t s o f the 58th G.A., i s 
not a v a i l a b l e to the Board o f Regents f o r c a p i t a l improvement 
by way o f p a v i n g c e r t a i n i n s t i t u t i o n a l r o a d s . Such improvement 
may be e f f e c t u a t e d under the p r o v i s i o n s ' o f Chapter 207, A c t s o f x 

the 58th G. A. (Sin^t*** ~k ^eA^u^J^f) &^0LJU^J //22j6$J 

January 22, 1960 

STATE BOARD OF REGENTS 

S t a t e O f f i c e B u i l d i n g 

L O C A L 
A t t e n t i o n : C a r l G e r n e t z k y , 

Chairman F i n a n c e Committee 

Dear S i r : 
T h i s w i l l acknowledge r e c e i p t o f yours o f the 14th u l t . 

i n which you s u b m i t t e d the f o l l o w i n g : 

" Chapter 6 of the Laws o f the 5 8 t h General Assembly 
p r o v i d e s f o r a c a p i t a l a p p r o p r i a t i o n to the S t a t e Board 
o f Regents. I n c l u d e d i n t h i s a p p r o p r i a t i o n law a r e a 
number of i t e m s . I terns numbered 117 through 120 p r o v i d e 
an a p p r o p r i a t i o n o f $88,000.00 f o r the r e s u r f a c i n g o f 
13th S t r e e t i n Ames, and S t a t e Avenue i n Ames. 

"Chapter 207 i n the laws o f the 5 8 t h Genera! As
sembly e n t i t l e d , 'Park and I n s t i t u t i o n a l Roads' , p r o v i d e s 
t h a t the Iowa S t a t e Highway Commission ' c o n s t r u c t , r e 
c o n s t r u c t , improve and m a i n t a i n s t a t e i n s t i t u t i o n a l 
roads and s t a t e p a r k roads as d e f i n e d i n S e c t i o n 306.2.' 

"The S t a t e Board of Regents i s a n x i o u s t o make 
p l a n s w i t h the Iowa S t a t e Highway Commission f o r a s p r i n g 
l e t t i n g t o do the r e s u r f a c i n g on 13-th S t r e e t and S t a t e 
Avenue. W i t h these two laws i n the book, we want t o be 
a b s o l u t e l y sure t h a t the §88,000.00 a p p r o p r i a t e d f o r t h i s 
work i s a v a i l a b l e f o r use. 

"We w o u l d a p p r e c i a t e i t a g r e a t deal i f you would 
g i v e us an o p i n i o n as t o whether o r not the $88,000.00 
i s a v a i l a b l e t o be spent as p r o v i d e d f o r i n Chapter 6 
o f the Laws of the 5 8 t h General Assembly." 

In r e p l y t h e r e t o , . I a d v i s e as f o l l o w s : 
In a d d i t i o n t o the s t a t e d f a c t s , i t appears t h a t the 

roads proposed to be improved a r e i n s t i t u t i o n a l roads as d e f i n e d 
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by S e c t i o n 306.2, Code 1958. The s t a t u t e s t o which r e f e r e n c e 5s 

made, so f a r as a p p l i c a b l e , a r e th e s e : 

Chapter 6, Laws o f the 58th G. A.: 
" S e c t i o n 1. There i s hereby a p p r o p r i a t e d from the 

gen e r a l fund of the s t a t e o f Iowa t o the s t a t e board o f 
re g e n t s f o r c a p i t a l improvements, r e p a i r s , r e p l a c e m e n t s , 
a l t e r a t i o n s , equipment and i n s t i t u t i o n a l roads the sum 
of s i x t e e n m i l l i o n , two hundred f o r t y - t w o thousand, t h r e e 
hundred t h i r t y d o l l a r s ($16,242,330.00), the same b e i n g 
a l l o t t e d t o the v a r i o u s i n s t i t u t i o n s and the c e n t r a l o f 
f i c e under the s t a t e board o f r e g e n t s i n the f o l l o w i n g 
amounts: 
STATE UNIVERSITY OF IOWA $6,190,900.00 
•* & iV tV 
CENTRAL OFFICE .... 88,000.00 

1. I n s t i t u t i o n a l roads 
R e s u r f a c e 13th S t r e e t , Am&s $44,000.00 
R e s u r f a c e S t a t e Avenue, Aiv.es $44,000.00" 

Chapter 207, Laws o f the 58th G.A.; 
" S e c t i o n 1. S e c t i o n t h r e e hundred seven p o i n t f i v e 

( 3 0 7 . 5 ) , C,ode 1958, i s hereby amended by a d d i n g t h e r e t o 
the f o l l o w i n g s u b s e c t i o n : 

' C o n s t r u c t , r e c o n s t r u c t , improve and m a i n t a i n state-
i n s t i t u t i o n a l roads and s t a t e p a r k roads as d e f i n e d i n 
s e c t i o n t h r e e hundred s i x p o i n t tv/o (306.2) o f the Code, 
and b r i d g e s on such roads, upon the re q u e s t of the s t a t e 
board o r commission which has j u r i s d i c t i o n o v e r such 
roads. T h i s s h a l l be done i n such manner as may be 
agreed upon by the highway commission and the s t a t e 
board o r commi ss ion whi ch has j u r i s d i c t i o n . The h i ghway 
commission may c o n t r a c t w i t h any county o r m u n i c i p a l i t y 
f o r the c o n s t r u c t i o n , r e c o n s t r u c t i o n , improvement o r 
maintenance o f such roads and b r i d g e s . Any s t a t e p a r k 
road which i s an e x t e n s i o n o f e i t h e r a p r i m a r y o r secondary 
highway which both e n t e r s and e x i t s from a s t a t e p a r k a t 
s e p a r a t e p o i n t s s h a l l be c o n s t r u c t e d , r e c o n s t r u c t e d , im
proved and m a i n t a i n e d as p r o v i d e d i n s e c t i o n thre-c Hundred 
s i x p o i n t t h r e e (306.3) of the Code.' 

"Sec. 2. S e c t i o n t h r e e hundred t h i r t e e n p o i n t f o u r 
( 3 1 3 . 4 ) , Code 1958, i s hereby amended by a d d i n g t h e r e t o 
the f o i lowi ng-. 

'Such fund i s a l s o a p p r o p r i a t e s and s h a l l be used 
f o r the c o n s t r u c t i o n , r e c o n s t r u c t i o n , improvement end 
maintenance of s t a t e i n s t i t u t i o n a l roads and s t a t e pa> >. 
roads and b r i d g e s on such roads as p r o v i d e d i n s e c t i o n 
one ( I ) of t h i s Act and f o r the road improvement payments 
r e q u i r e d in s e c t i o n f o u r (4) of t h i s A c t . ' 

http://Aiv.es
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"Sec. 3. C h a p t e r ' t h r e e hundred e i g h t ( 3 0 8 ) , Coda 
1958, i s hereby r e p e a l e d . 

"Sec. 4, "When a c i t y , town o r county s h a l l d r a i n , 
o i l , pave, o r h a r d s u r f a c e a road w h i c h e x t e n d s through 
or a b u t s upon lan d s owned by the s t a t e o r c o n s t r u c t s a 
b r i d g e on any such r o a d , the s t a t e , through the highway 
commission, s h a l l pay such p o r t i o n o f the c o s t of making 
s a i d improvements through or a l o n g such l a n d s as would 
be l e g a l l y a s s e s s a b l e a g a i n s t s a i d lands were s a i d l a n d s 
p r i v a t e l y owned. The amount s h a l l be d e t e r m i n e d by the 
highway commission end the c i t y , town, o r county concerned." 

Ftom the f o r e g o i n g i t c l e a r l y appears t h a t i t i s an appro

p r i a t i o n f o r a s p e c i f i c purpose w i t h o u t s u b s t a n t i v e a u t h o r i t y t o 

p e r f o r m the o b l i g a t i o n . , On the o t h e r hand, Chapter 20'/, A c t s 

o f the 5 8 t h 6.A., Is a g e n e r a l end comprehensive s t a t u t e i n c l u d i n g 

the subsfcantiye a u t h o r i ty r e q u i r e d t o e f f e c t u a t e the a p p r o p r i a t i o n s 

made i n Chapter 6. Under t h i s the a p p l i c a b l e law t o t h i s s i t u a t i o n 

i s set f o r t h i n Crawf :ord M y iowa^ S t a t e 1-1 s jhway Covnmi ss \ on, 24 ? Iowa 

736, as f o i l o w s : (p 740) 

(5) • A g e n e r a l a n a l y s i s o f t h i s . l e g i s l a t i v e s i t u a 
t i o n a p p e a r s " i n . 8 2 C.J.5., S t a t u t e s , s e c t i o n 369: 'For 
purposes of i n t e r p r e t a t i o n , l e g i s l a t i v e enactments have 
long been c l a s s e d as e i t h e r g e n e r a l or s p e c i a l , and g i v e n 
d i f f e r e n t e f f e c t on o t h e r enactments dependent as they 
a r e found t o f e l l i n t o one c l a s s o f the o t h e r . Where 
t h e r e i s one s t a t u t e d e a l i n g w i t h a s u b j e c t i n g e n e r a l 
and comprehensive terms, and a n o t h e r d e a l i n g w i t h a p a r t 
of the same s u b j e c t i n a more minute and d e f i n i t e way, 
the two s h o u l d be read t o g e t h e r and harmonized, i f pos
s i b l e , w i t h a view t o g i v i n g e f f e c t t o a . c o n s i s t e n t l e g i s 
l a t i v e p o l i c y ; b u t , to the e x t e n t o f any n e c e s s a r y repug
nancy between them, the s p e c i a l s t a t u t e , o r the one d e a l i n g 
w i t h the common s u b j e c t m a t t e r i n a minute way, w i l l p i e -
v a i l over the g e n e r a l s t a t u t e , a c c o r d i n g to the a u t h o r i t i e s 
on the q u e s t i o n , u n l e s s i t appears t h a t the l e g i s l a t u r e 
i n t e n d e d to make the g e n e r a l a c t c o n t r o l l i n g ; and t h i s 
i s t r u e a f o r t i o r i when the s p e c i a l a c t i s l a t e r i n p o i n t 
o f t i m e , e i though the r u l e i s a p p l i c a b l e w i t h o u t r e g a r d 
t o the r e s p e c t i v e d a t e s o f passage.' 

The s u b j e c t i s a l s o a n a l y s e d i n 50 Am. J u r . , S t a t u t e s , 
s e c t i o n 367, as f o l l o w s : ' I t i s an o l d and f a m i l i a r p r i n 
c i p l e , c l o s e l y r e l a t e d to the rule: t h a t where an a c t con
t a i n s s p e c ) a 1 p r o v i s i o n s they must be read as e x c e p t i o n s 
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t o a g e n e r a l p r o v i s i o n i n a s e p a r a t e e a r l i e r o r subsequent 
a c t , t h a t where t h e r e i s i n the same s t a t u t e a s p e c i f i c 
p r o v i s i o n , and a l s o a g e n e r a l one w h i c h i n i t s most com
p r e h e n s i v e sense would i n c l u d e m a t t e r s embraced i n . t h e 
f o r m e r , the p a r t i c u l a r p r o v i s i o n must c o n t r o l , and the 
g e n e r a l p r o v i s i o n must be t a k e n t o a f f e c t o n l y such c a s e s 
w i t h i n I t s g e n e r a l language as a r e not w i t h i n the p r o v i 
s i o n s o f the p a r t i c u l a r p r o v i s l d n . A d d i t i o n a l words o f 
q u a l i f i c a t i o n needed t o harmonize a g e n e r a l and a p r i o r 
s p e c i a l p r o v i s i o n i n the same s t a t u t e s h o u l d be added t o 
the g e n e r a l p r o v i s i o n , r a t h e r than t o the s p e c i a l one. 
Under these r u l e s , where t h e r e i s , i n the same s t a t u t e , 
a g e n e r a l p r o h i b i t i o n o f a t h i n g and a s p e c i a l p e r m i s s i v e 
r e c o g n i t i o n o f the e x i s t e n c e o f the same t h i n g under regu
l a t i o n , the p a r t i c u l a r s p e c i f i e d i n t e n t on the p a r t o f the 
l e g i s l a t u r e o v e r r u l e s the g e n e r a l i n t e n t i n c o m p a t i b l e w i t h 
the s p e c i f i c one. ' M 

I am t h e r e f o r e o f the o p i n i o n t h a t the $88,000.00 a p p r o p r i a t e d 

i s not a v a i l a b l e t o be spent as p r o v i d e d f o r i n Chapter 6, A c t s 

o f the 5 8 t h General Assembly. On the o t h e r hand, such contem-

p l a t e d improvement may be e f f e c t u a t e d under the p r o v i s i o n s o f 

Chapter 207, A c t s o f Che 58th General Assembly. 

Y o u r s v e r y t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 

OS: mmh*f 



The ten days f o r f i l i n g a c l a i m a g a i n s t the d o m e s t i c animal fund 

f o r the k i l l i n g o r i n j u r y o f an animal i s governed by S e c t i o n 4.1(23) 
as amended by paragraph 1, Chapter 64, A c t s o f the 58th G.A., and 
c l a i m f i l e d f o r an animal k i l l e d on December 2 i s w i t h i n the ten 
days i f f i l e d on o r b e f o r e December 12. f"£~M*iZa&£<'£' ^ty-^^^-^Jc^. 

January 25, I960 

Mr, H. K. Roggensack 

C l a y t o n County A t t o r n e y 

E l k a d e r , Iowa 

Dear Roggie: 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 8 t h 

i n s t . i n which you s u b m i t t e d the f o l l o w i n g : 

" W i l l you p l e a s e g i v e me a r u l i n g on the f o l l o w 
i n g s e t o f f a c t s . We have s e v e r a l o t h e r comparable 
c a s e s , but one s e t o f f a c t s w i l l do f o r a l l o f our 
c a s e s . 

"A farmer has a d o m e s t i c animal k i l l e d by 
dogs on December 2, 1959. He f i f e s h i s c l a i m 
on QQO^bar 12th, 1959. Is he w i t h i n the 10 
days &s p r e s c r i b e d i n S e c t i o n 352.1 o f the 
Coder" 

In r e p l y t h e r e t o I would a d v i s e t h a t under the 

p r e v i s i o n s o f S e c t i o n 352.1 , Code 195-3, p r o v i d i n g as f o l l o w s : 

"352.1 C l a i m s . Any p e r s o n damaged by the 
k i l l i n g o r i n j u r y o f any d o m e s t i c animal o r fowl by 
w o l v e s , o r by dogs not owned by s a i d p e r s o n , may, 
w 1th i n t e n days from the time he o r h i s agent has 
knowledge o f such k i l l i n g o r i n j u r y , f i l e w i t h the 
county a u d i t o r o f the c o u n t y i n which such k i l l i n g 
o r i n j u r y o c c u r r e d a c l a i m f o r such damage." 

and assuming t h a t t h e c l a i m a n t had knowledge o f such k i l l i n g 

on December 2, 1959, i n my o p i n i o n h i s c l a i m f i l e d December 12, 
1959, would be w i t h i n the t e n days t h e r e i n p r e s c r i b e d f o r f i l i n g . 

Time i s reckoned under the p r o v i s i o n s o f S e c t i o n 4 . 1 ( 2 3 ) , Code 
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' 1958, as amended by Chapter 64, p a r a g r a p h 1, A c t s o f the 5 8 t h 

General Assembly, and as so amended now p r o v i d e s the f o l l o w i n g : 

"23. Computing t i m e . In computing t i m e , the f i r s t day 
s h a l l be e x c l u d e d and the l a s t i n c l u d e d , u n l e s s the l a s t 
f a l l s on Sunday, i n w h i c h case the time p r e s c r i b e d s h a l l 
be extended so as t o i n c l u d e the whole of the f o l l o w i n g 
Monday, p r o v i d e d t h a t , whenever by the p r o v i s i o n s o f any 
s t a t u t e o r r u l e p r e s c r i b e d under a u t h o r i t y o f a s t a t u t e , 
the l a s t day f o r the commencement of any a c t i o n o r p r o c e e d 
i n g s , the f i l i n g o f any p l e a d i n g o r m o t i o n In a p e n d i n g 
a c t i o n o r p r o c e e d i n g s o r the p e r f e c t i n g o r f i l i n g o f any 
appeal from the d e c i s i o n o r award o f any c o u r t , b o a r d , 
commission o r o f f i c i a l f a l l s on a S a t u r d a y , a Sunday, 
the f i r s t day o f J a n u a r y , the t w e l f t h day o f F e b r u a r y , the 
twenty-second day of F e b r u a r y , the t h i r t i e t h day o f May, 
the f o u r t h day o f J u l y , the f i r s t Monday i n September, the 
e l e v e n t h day o f November, the t w e n t y - f i f t h day o f December, 
and the f o l l o w i n g Monday whenever any o f the f o r e g o i n g 
named l e g a l h o l i d a y s may f a l l on a Sunday, and any day 
a p p o i n t e d o r recommended by the governor o f Iowa o r the 
p r e s i d e n t o f the U n i t e d S t a t e s as a day o f f a s t i n g o r 
t h a n k s g i v i n g , the time t h e r e f o r s h a l l be extended t o i n 
c l u d e the n e x t day which i s not a S a t u r d a y , Sunday o r such 

) day h e r e i n b e f o r e enumerated. 1 5 

The f o r e g o i n g s t a t u t e i n the same terms p r i o r t o the amendment 

o f the 5 8 t h General Assembly was i n t e r p r e t e d i n the case o f 

Happle v. Monson, 235 Iowa 650, 17 N.W. 2d 391. There the t e n -

year p e r i o d o f l i m i t a t i o n was c l a i m e d t o be June 22, 1932, and 

t h a t t h e r e f o r e t h a t was the l a s t day o f the t e n - y e a r p e r i o d . 

T h i s c l a i m was d e n i e d by the Supreme Court i n the f o l l o w i n g 

language: 

"We t h i n k the d e c i s i o n here must r e s t upon a con
s t r u c t i o n o f our own s t a t u t e s , s e c t i o n 63, s u b s e c t i o n s 
11 and 23, Code, 1939. S a i d s u b s e c t i o n 11 d e f i n e d the 
word •month' as a ' c a l e n d a r month' and the word 'year' 
and the a b b r e v i a t i o n 'A.D.' as e q u i v a l e n t t o 'year o f 
our Lord.' A p p e l l a n t s argue t h a t the e x p r e s s i o n 'year 
o f our L o r d ' means a year b e g i n n i n g January 1st and 
e n d i n g the s u c c e e d i n g December 3 1 s t , c i t i n g 62 C.J. 965, 
s e c t i o n 11, By a n a l o g y they then argue t h a t the f i r s t 

*| day of a g i v e n p e r i o d must be counted and the c o r r e s p o n d -
1 i n g l a t e r day e x c l u d e d . 
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"But we a r e not d e a l i n g here w i t h a s t a t u t e t h a t 
i n v o l v e s a d e f i n i t i o n o f the term 'year A.D.* We a r e 
c o n f r o n t e d w i t h a q u e s t i o n j s f how t o compute a g i v e n 
p e r i o d o f t i m e — t e n y e a r s . S u b s e c t i o n 23 o f Code 
s e c t i o n 6 3 , s u p r a , g i v e s us the f o r m u l a f o r t h i s p u r 
pose: 

"' Computing t i m e . In computing ti m e , the f i r s t 
day s h a l l be e x c l u d e d and the l a s t i n c l u d e d , u n l e s s 
the l e s t f a l l s on Sunday, i n which case the time p r e 
s c r i b e d s h a l l be extended so as t o i n c l u d e the whole 
o f the f o l l o w i n g Monday.' 

"We can c o n c e i v e o f no reason why t h i s l a s t - q u o t e d 
s t a t u t e s h o u l d not be a p p l i e d i n computing time under 
the s t a t u t e o f l i m i t a t i o n s . We have used i t s f o r m u l a 
i n computing the s t a t u t o r y y e ar o f redemption from exe
c u t i o n s a l e o f r e a l e s t a t e : Teucher & E n g l i s h v. H i a t t , 
23 lows 527, 32 Am. Dec. 440j i n computing the time f o r 
t a k i n g a p p e a l : P a r k h i l l v. Town o f B r i g h t o n , 61 Iowa 
103, 15 N.W. 853, and R i t c h e y v. F i s h e r T ffTlowa 560, 
52 N.W. 505i and i n computi ng the a 11 owed time f o r 
f i l i n g b i l l o f e x c e p t i o n s : Sheldon Sk. v. Royce, 84 
Iowa 288, 50 N.W. 386. In S e r y t c e System v". Johns, 
206 Iowa 1 ? 64, 1168, 221 N.W. 777, WiTappTied the r u l e 
w i t h o u t e x p r e s s r e f e r e n c e to the statute, i n h o l d i n g t h a t 
a m o t i o n t o s e t a s i d e d e f a u l t was f i l e d i n t i m e . For 
o t h e r c a s e s i n which the r u l e has been f o l l o w e d , w i t h 
o r w i t h o u t e x p r e s s r e f e r e n c e to the s t a t u t e , see HcLeland 
y. M a r s h a l l County, 193 Iowa 1232, 201 N.W. 401, 203 N.W. 
1; W i l s o n v. Knisn't, 3 (G. Greene) Jowa 126; Pes Moines 
Union Ry. Co. v. P t s t r i c t C o u r t , 170 Iowa 568, 1 S3 N.W. 
217; Sonney v. Cocke, 61 low7T303, 16 N.W. 139." 

A p p l y i n g the r u l e of the f o r e g o i n g case t o the s i t u a t i o n r e 

c i t e d , r e s u l t s i n the second day of December b e i n g e x c l u d e d , and 

t h e r e f o r e f i l i n g on the t w e l f t h day o f December would b r i n g the 

c l a i m a n t w i t h i n the s t a t u t o r y t e n d a y s f o r f i l i n g h i s c l a i m . 

Very t r u j y y o u r s , 

OSCAR STRA0SS 

F i r s t A s s i s t a n t A t t o r n e y General 

0S:rraTih4 



S a v i n g s and Loan S u p e r v i s o r i s a u t h o r i z e d t o approve p r i v a t e 
c o r p o r a t i o n s , under the p r o v i s i o n s o f Chapter 338, A c t s o f the 
58th General Assembly, engaged i n the u n d e r w r i t i n g o f l o a n 
i nsu ranee. ̂  ̂ f/^u^ £ dJ&UZj Jf.&u^.j l/Z^/^o) 

J a n u a r y 25, i 9 6 0 

Hon. Chet B. A k e r s 
A u d i t o r o f S t a t e 
B U I L D I N G 

A t t e n t i o n : Mr. George T. Carson 
S u p e r v i s o r , S a v i n g s and Loan Department 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t of y ours o f the V-iih 

i n s t . i n which you s u b m i t t e d the f o l l o w i n g : 

" T h i s department has been asked t o approve i n s u r a n c e 
u n d e r w r i t t e n by the Mortgage Guaranty Insurance Cor
p o r a t i o n , a c o r p o r a t i o n o r g a n i z e d under the p r o v i s i o n s 
o f the laws of the i t a t e o f W i s c o n s i n , on f i r s t mort
gage a m o r t i z e d r e a l e s t a t e l o a n s o r i g i n a t e d by S t a t e 
s a v i n g s and l o a n a s s o c i a t i o n s . T h i s c o r p o r a t i o n has 
c o m p l i e d w i t h the laws o f the S t a t e o f Iowa and i s 
a u t h o r i z e d t o t r a n s a c t the b u s i n e s s of ' C r e d i t In
s u r a n c e ' i n the S t a t e o f Iowa by the S t a t e Insurance 
Department. As d e f i n e d by the Insurance Department, 
' C r e d i t I n s u r a n c e ' i s coverage w h i c h i n c l u d e s what i s 
commonly known as Mortgage Guaranty I n s u r a n c e . 

"We b e l i e v e t h a t by t h i s c o m p l i a n c e and such a u t h o r i z a 
t i o n the Mortgage Guaranty Insurance C o r p o r a t i o n o f M i lwaukee, 
W i s c o n s i n , has p r o p e r l y q u a l i f i e d t o u n d e r w r i t e f i r s t mort
gage r e a l e s t a t e l o a n s as p r o v i d e d f o r i n S e c t i o n 21.1, o f 
Chapter 3 3 3 , A c t s o f the 5 8 t h Genera! Assembly and wi t h 
some r e s t r i c t i o n s under the p r o v i s i o n s o f S e c t i o n 2 1 . 3 . 

" B e f o r e g r a n t i n g the r e q u e s t e d a p p r o v a l , however, we w i l l 
a p p r e c i a t e c o n s i d e r a t i o n by your o f f i c e as t o the l e g a l i t y 
o f the q u a l i f i c a t i o n s we c i t e d i n r e l a t i o n t o the powers 
g r a n t e d S t a t e s a v i n g s and l o a n a s s o c i a t i o n s t o make such 
i n s u r e d o r guaranteed l o a n s . " 

In r t p l y t h e r e t o , I a d v i s e as f o l l o w s : 

From the f o r e g o i n g f a c t s i t u a t i o n and the f o l l o w i n g 



Hon. Chet B. Akers -2- January 25, I960 

p r o v i s i o n s c o n t a i n e d i n S e c t i o n 21.1 o f Chapter 338, A c t s o f 

the 58th General Assembly: 

"Sec. 21. Loan r e q u i r e m e n t s . 
1. Loan p l a n s . Real e s t a t e l o a n s may be made as 

a u t h o r i z e d by t h i s c h a p t e r , o r upon any o t h e r l o a n p l a n 
approved by the s u p e r v i s o r . * * * Any l o a n s i n s u r e d 
by the f e d e r a l h o u s i n g a d m i n i s t r a t i o n or which a re 
guar a n t e e d by the s e r v i c e m e n ' s r e a d j u s t m e n t A c t o f 
\3bk, as amended, o r whi c h a r e guaranteed o r i n s u r e d , 
i n whole o r i n p a r t , by any o t h e r d u l y c o n s t i t u t e d 
f e d e r a l i n s t r u m e n t a l i t y o r p r i v a t e c o r p o r a t i o n ap
proved by the f e d e r a l home l o a n bank o r the s u p e r v i s o r 
w hich q u a l i f y f o r such i n s u r a n c e o r g u a r a n t e e , may be 
made r e g a r d l e s s o f the r e q u i r e m e n t s f o r o t h e r l o a n s 
o t h e r w i s e c o n t a i n e d i n t h i s s e c t i o n . " 

I am o f the o p i n i o n t h a t you as s u p e r v i s o r , would be w i t h i n 

your a u t h o r i t y t o gra n t a p p r o v a l t o p r i v a t e c o r p o r a t i o n s 

engaged i n the u n d e r w r i t i n g o f l o a n i n s u r a n c e when q u a l i f i e d 

by c o m p l i a n c e w i t h the f o r e g o i n g e x h i b i t e d s t a t u t e , and w i t h 

the f a c t u a l s i t u a t i o n s e t f o r t h i n your l e t t e r . 

Very t r u l y y o u r s , 

OS:mmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



The Commissioner of P u b l i c S a f e t y has n e i t h e r duty nor a u t h o r i t y 
t o p r o v i d e u n i f o r m s f o r the F i r e M a r s h a l ' s o f f i c e and the R a d i o 
Communications D i v i s i o n o f the P u b l i c S a f e t y Department, nor i s 
he a u t h o r i z e d t o p r o v i d e a c l o t h i n g a l l o w a n c e f o r members o f the 

EXECUTIVE COUNCIL OF IOWA 
B u i l d 4 n g 

A t t e n t i o n : V/. Grant Cunningham, S e c r e t a r y 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f the 19 t h u l t . i n 

whi c h you s u b m i t t e d the f o l l o w i n g : 

"Mr. D. M. S t a t t o n , Commissioner o f P u b l i c S a f e t y , 
appeared b e f o r e the E x e c u t i v e C o u n c i l on t h i s d a t e , 
a s k i n g p e r m i s s i o n t o p r o v i d e u n i f o r m s f o r the S t a t e 
F i r e Marshal and D e p u t i e s , a l s o f o r the D i r e c t o r 
and p e r s o n n e l o f the R a d i o Communications O i v i s i on. 

"At the same time he r e q u e s t e d a p p r o v a l t o g i v e the 
members o f the Bureau o f C r i m i n a l I n v e s t i g a t i o n a 
c l o t h i n g a l l o w a n c e . 

"Would you k i n d l y g i v e us f o r m a l answers t o the 
f o l l o w i n g q u e s t i o n s : 

(1) Is i t an o b l i g a t i o n on the p a r t o f the Commis
s i o n e r o f P u b l i c S a f e t y t o p r o v i d e u n i f o r m s f o r 
the F i r e M a r s h a l ' s O f f i c e and the Ra d i o Communi
c a t i o n s D i v i s i o n . 

(2) Is I t an o b l i g a t i o n o r i s i t p e r m i s s i b l e f o r the 
Commissioner o f P u b l i c S a f e t y o r the E x e c u t i v e 
C o u n c i l t o p r o v i d e a c l o t h i n g a l l o w a n c e f o r the 
Bureau o f C r i m i n a l I n v e s t i g a t i o n , 

I f the answer t o q u e s t i o n #2 i s i n the a f f i r m a t i v e , 
would t h i s be c o n s i d e r e d a d d i t i o n a l compensation t o the 
members o f the Bureau." 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

(1) I n s o f a r as your q u e s t i o n #1 i s concerned, t h e r e appears 

t o be no e x p r e s s a u t h o r i t y o r duty v e s t e d i n the 

Bureau o f C r i m i n a l 

January 26, I960 

- / 
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) Commissioner o f P u b l i c S a f e t y t o p r o v i d e u n i f o r m s f o r 

the S t a t e F i r e M a r s h a l ' s o f f i c e and the R a d i o Corui.unica-

t i o n s O i v i s i o n . I m p l i e d power does not e x i s t i n v i e w o f 

the f a c t t h a t so f a r as the P u b l i c S a f e t y Department s . i ~ 

i t s members a r e co n c e r n e d , the o n l y duty t o p r o v i d e u n i 

forms i s d i s c l o s e d by S e c t i o n 80.18, Code 1958, wh i c h 

p r o v i d e s as f o l l o w s : 

"80,18 Expenses and s u p p l i e s . I t s h a l l be the d u t y 
o f the commissioner o f p u b l i c s a f e t y t o p r o v i d e f o r the 
members o f the department when on d u t y , s u i t a b l e u n i f o r m s , 
s u b s i s t e n c e , arms, equipment, q u a r t e r s , and o t h e r neces
s a r y s u p p l i e s , and a l s o the expense and means o f t r a v e l 
and b o a r d i n g the members o f the department, a c c o r d i n g t o 
r u l e s and r e g u l a t i o n s made by the commissioner, as may 
be p r o v i d e d by a p p r o p r i a t i o n . " 

and w h i c h imposes such d u t y upon the Commissioner.. Such 

. members o f the department as d i s c l o s e d by Chapter 80 a r e 

the members of the Highway P a t r o l . 

Under the w e l l - e s t a b l i s h e d p r i n c i p l e o f law, t o w i t : 

e x p r e s s i o u n i u s e s t e x c l u s i o a l t e r i u s , the mention o f 

one t h i n g i m p l i e s the e x c l u s i o n o f a n o t h e r . Thus, h a v i n g 

made i t the duty o f the Commissioner t o s u p p l y the High

way P a t r o l w i t h u n i f o r m s , the duty t o make such p r o v i s i o n 

f o r o t h e r s o f the department i s e x c l u d e d . (See O p i n i o n 

o f the A t t o r n e y G e n e r a l , R e p o r t f o r 1938, page 558. See 

a l s o a u t h o r i t i e s c i t e d under S e c t i o n 4 . 1 ( 1 4 ) , Code 1958, 

i n V o l . 3 , ICA, page l 8 l . ) Sec. 80.17(4) 

(2) I n s o f a r as a u t h o r i t y o r p e r m i s s i o n i s v e s t e d i n the Com

m i s s i o n e r o f P u b l i c S a f e t y t o p r o v i d e the members of the Bureau 

) o f C r i m i n a l I n v e s t i g a t i o n w i t h a c l o t h i n g a l l o w a n c e , I would 



e x e c u t i v e C o u n c i l o f Iowa -3- J a n u a r y 26, I960 

a d v i s e t h a t t h e r e i s n e i t h e r e x p r e s s nor i m p l i e d a u t h o r i t y i n 

the Commissioner o f P u b l i c S a f e t y o r i n the E x e c u t i v e C o u n c i l 

t o p r o v i d e such a l l o w a n c e . See S e c t i o n 120 o f t h e 1954 I n t e r n a l 

Revenue Code s e t out i n the e n c l o s e d copy o f the September 18, 

1958 o p i n i o n o f t h i s department i s s u e d t o the Hon. Howard C. 

R e p p e r t , J r . , S t a t e R e p r e s e n t a t i v e , r e g a r d i n g the s u b s i s t e n c e 

a l l o w a n c e of the f e d e r a l government f o r p o l i c e o f f i c e r s o f any 

s t a t e , t e r r i t o r y , e t c . , w h i c h r e q u i r e d e x p r e s s s t a t u t o r y a u t h o r 

i t y o f Congress t o e f f e c t u a t e . 

Very t r u l y y o u r s , 

0S:mmh4 
Enc: 1 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



SCHOOLS: E e ^ r ^ a j i i z ^ J L & Q W i t h o u t s p e c i f i c s t a t u t o r y 
a u t h o r i t y t o the c o n t r a r y , the board of d i r e c t o r s o f a new 
community s c h o o l d i s t r i c t which comes i n t o e x i s t e n c e J u l y 1 
cannot c o n s i d e r a merger p e t i t i o n as p r o v i d e d under Chapter N 

192, A c t s o f the 58th General Assembly. ( ) Q j L**tW* W%*m> l/Xfa; 

J a n u a r y 26, I960 

Mr. Glenn M. McGee 
M i l l s County A t t o r n e y 
Glenwood, Iowa 

Dear Mr. McGee: 

T h i s Is t o acknowledge r e c e i p t o f your l e t t e r o f 
J a n u a r y 14 In w h i c h you asked t h e f o l l o w i n g q u e s t i o n s 

"We have a newly formed community s c h o o l 
d i s t r i c t and a b o a r d o f d i r e c t o r s sub
s e q u e n t l y e l e c t e d f o r s a i d d i s t r i c t . Does 
t h i s board o f d i r e c t o r s have a u t h o r i t y t o 
a c t b e f o r e t h e n e x t J u l y 1st on a merger 
p e t i t i o n , p r o c e e d i n g under Chapter 19,2 o f 
the 58th General A s s e m b l y ? " 

In r e p l y t h e r e t o , I a d v i s e as f o l l o w s : 

S e c t i o n 275.24, Code 1 9 5 8 , ^ p r o v i d e s : 

" E f f e c t i v e d a t e o f change. When any 
s c h o o l d i s t r i c t Is e n l a r g e d , r e o r g a n i z e d , 
o r changes I t s boundary by t h e method 
h e r e i n a b o v e p r o v i d e d , t h e e f f e c t i v e 
d a t e o f such change s h a l l be J u l y ) 
f o l l o w i n g the e l e c t i o n o f the new 
b o a r d . " 

Chapter 191, S e c t i o n 1, A c t s o f the 58th G e n e r a l Assembly, 
p r o v i d e s as f o l l o w s ; 

"The new board s h a l l o r g a n i z e w i t h i n 
f i f t e e n (15) days f o l l o w i n g t h e i r 
e l e c t i o n upon c o l l o f t h e c o u n t y s u p e r 
i n t e n d e n t . The new board o f d i r e c t o r s 
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s h a l l have complete c o n t r o l of the 
employment o f a l l p e r s o n n e l f o r the 
newly formed community s c h o o l d i s t r i c t 
f o r the e n s u i n g s c h o o l y e a r . F o l l o w i n g 
the o r g a n i z a t i o n o f the new board they 
s h a l l have a u t h o r i t y t o e s t a b l i s h p o l i c y , 
o r g a n i z e c u r r i c u l u m , e n t e r i n t o c o n t r a c t s 
and complete such o t h e r p l a n n i n g and t a k e 
such a c t i o n as Is e s s e n t i a l f o r the 
e f f i c i e n t management o f the newly formed 
community s c h o o l d i s t r i c t , * 1 

Under the p r o v i s i o n s o f S e c t i o n 275.24, Code 1958, 
I t Is o b v i o u s t h a t a r e o r g a n i z a t i o n o f a s c h o o l d i s t r i c t 
does not become complete u n t i l J u l y 1 f o l l o w i n g the e l e c t i o n 
o f the new bo a r d . As i n d i c a t e d In your l e t t e r , t he d i r e c t o r s 
have been e l e c t e d ; however, the d i s t r i c t w i l l l e g a l l y come 
I n t o e x i s t e n c e , o n J u l y I o f t h i s y e a r . 

} As no t e d f rom Chapter 191, S e c t i o n 1, A c t s o f the 
58th G e n e r a l Assembly, the new board can o r g a n i z e p r i o r t o 
the time the newly formed community s c h o o l d i s t r i c t comes 
In t o e x i s t e n c e , f o r the purpose o f c a r r y i n g o u t t h e p r o v i s i o n s 
as s t a t e d t h e r e i n . The p r o v i s i o n s do not i n c l u d e the con
s i d e r a t i o n o f a merger p e t i t i o n under Chapter 192, A c t s o f 
the 58th General Assembly. 

E n c l o s e d p l e a s e f i n d a l e t t e r o p i n i o n under the d a t e 
of J u l y 31, 1958, A b e l s t o Van G l n k e l , A s s i s t a n t Cass County 
A t t o r n e y , which s e t s out the b a s i c p r i n c i p l e b e h i n d mergers. 
Though the f a c t u a l s i t u a t i o n s a r e e n t i r e l y d i f f e r e n t , the 
b a s i c p r i n c i p l e Is t h a t t h e r e cannot be an e f f e c t i v e a ttachment 
of any t e r r i t o r y t o any s c h o o l d i s t r i c t which may come i n t o 
e x i s t e n c e a t a f u t u r e t i m e . 

T h e r e f o r e , w i t h o u t s p e c i f i c s t a t u t o r y a u t h o r i t y t o t h e 
c o n t r a r y , the board o f d i r e c t o r s o f the new community s c h o o l 
d i s t r i c t w hich comes I n t o e x i s t e n c e J u l y 1 cannot c o n s i d e r 
a merger p e t i t i o n as p r o v i d e d under Chapter 192, A c t s o f the 
58th General Assembly. 

Yours v e r y t r u l y , 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y General 

TWR:kvr 
E n d . : #58-7*7 
c c : Joe D a v i s , Paul J o h n s t o n 
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fed 

January 27, i960 

Hon. Chet B. Akers 
A u d i t o r o f S t a t e 
B U I L D I N G 

A t t e n t i o n : Mr. C. W. Ward, S u p e r v i s o r : 

Dear S i r : 

Tit i s w i l l acknowledge r e c e i p t o f y o u r s o f the 14th i n s t . 

i n which you submit the f o l l o w i n g : 
11 ! wou 1 d l i k e an o p i n i o n on the f o i l owing q u e s t i o n . 
A M u n i c i p a l C o r p o r a t i o n i n Iowa w i t h a p o p u l a t i o n of 
3 , 9 1 5 ( 1 9 5 0 Census)., has e s t a b l i s h e d a t s e p a r a t e e l e c 
t i o n s the f o l l o w i n g boards o r t r u s t e e s : (!) E l e c t r i c 
L i g h t T r u s t e e s , (2) Water T r u s t e e s , and (3) Gas 
T r u s t e e s . 

"The Mayor of t h i s M u n i c i p a l C o r p o r a t i o n would 1i *ce t o 
•A imi nates t he thr e e t r u s t e e s h i p s , and o p e r a t e the f u n c 
t i o n s o f s a i d t r u s t e e s by c o u n c i l ! . How may t h i s J e g a l l y 
be done? 

"The c o u n c i l a t p r e s e n t i s o p e r a t i n g under a Mayor-
C o u n c i l form of vjcvernment." 

In r e p l y t h e r e t o I would a d v i s e t h a t l a c k i n g s t a t u t o r y 

a u t h o r i z a t i o n , e l i m i n a t i o n or the t r u s t e e s h i p s o p e r a t i n g - the 

f o r e g o i n g u t i l i t i e s , i s u n a u t h o r i z e d . Isbe 11 v. Board o f 

S u p e r v i s o r s , 243 1owa 9 4 1 , 54 N.W.2d 5 0 B . 1 f i n d no s t a t u t o r y 

a u t h o r i t y f o r the e l i m i n a t i o n of any of the f o r e g o i n g t r u s t e e 

s h i p s . T h e r e f o r e e l i m i n a t i o n o f th e s e t r u s t e e s h i p s cannot be 

e f f e c t e d . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

Q$:mmh4 
-/-/«£ 



the state of non-residence and facts are not present to make Sec. 321.55, 
Code 1958, applicable, Amay be operated or permitted to be operated i n 
t h i s state without r e g i s t e r i n g the said vehicle i n t h i s state p3»©v*b3±ng £ 
the said vehicle i s duly registered i n the state of non-residence and 
otherwise complies viith the provisions of Sec. 321.53, Code 1958, as 
amended. 

f i r . Harlyn A. Stoebe 
Humboldt County Attorney 
429 Sumner Avenue 
Hutaboldt, lova 

Dear Sir? 

Reference i s mad© to your request f o r an opinion on the 
following matter, to wits 

"Question has been submitted to the undersigned 
f o r construction of 321.55 of the 1958 Code of 
leva regarding r e g i s t r a t i o n of a vehicle owned 
by a non-resident. The f a c t s i n the instant 
case are that the vehicle i s owned by a father 
resident of the State of Wisconsin and registered 
i n Wisconsin being operated i n Iowa by the eon 
who i s a resident of t h i s state* The eon i s 
g a i n f u l l y employed i n Iowa but not i n the father's 
business and so f a r as ie known the father i s not 
employed i n lova nor does he operate any business 
wit h i n Iowa. The question submitted i e under 
these facts can the son continue to operate the 
vehicle without r e g i s t e r i n g the same i n towa? B 

In reply thereto: 

On the basis of the f a c t s you present, Section 321.55, 
Code of Iowa 1958, which provides* 

"Every nonresident, i n addition to those 
mentioned i n Beet ion 321»54.j but not i n c l u d 
ing a person coaamting from his residence i n 
another etats or vhoGe employment i s seasonal 
or temporary, engaged i n remunerative employ
ment or carrying on business within t h i e state 
and owning and operating any motor vehicle, 
t r a i l e r , of semitrailer within t h i s etate, 
s h a l l be required to r e g i s t e r each such vehicle 
and pay the same fees therefor as is required 
with reference to l i k e vehicles owned by 
residents of t h i s state." 

would not be applicable. 

- 7~ - -Z 
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Section 321.53, Code of Iowa 1958, as amended, reads as 
follows: 

WA nonresident owner, except as provided i n 
sections 321.54- and 321.55, of a private 
passenger motor ve h i c l e , not operated f o r h i r e , 
may operate or permit the operation of such 
vehicle within t h i s state without r e g i s t e r i n g 
each vehicle i n , or paying any fees to, t h i s 
state subject to the condition that such 
vehicle at a l l times when operated i n t h i s 
state i s duly registered i n * and displays 
upon i t a v a l i d r e g i s t r a t i o n plate or platen 
issued f o r such vehicle i n the place of r e s i 
dence of such owner. A nonresident who leases 
a vehicle from a resident owner s h a l l not be 
considered a nonresident owner of such vehicle 
f o r th© purpose of exemption under t h i s section. 
?hiP flefrtipn phftU be, o p e r a t i c to the extent 
thalr, unflor, the, ̂ awe, off the foreign country, 
s t a t e P t e r r i t o r y , or federal d i s t r i c t of such 
Ppprefiftdent owner's ^ t e ? l?-fo* q*m^gaa 
find. .ffiTMLvfiftP ftF? mwtoti, ,fo Yflhjqleg registered 
unfler the IWPt ftftfl P^d„by r e s e n t s , of, this 
state. A truck, truck t r a o t o r , t r a i l e r or 
semitrailer owned by a nonresident and operated 
on Iowa highways must have displayed upon i t a 
v a l i d r e g i s t r a t i o n plate or plates and a v a l i d 
r e g i s t r a t i o n c e r t i f i c a t e , card, or other o f f i c i a l 
evidence of i t s allowable weight i n the state, 
d i s t r i c t or county i n which i t I E registered." 
(Hfeipbaeis added). 

and on the basis of t h i s statute and Section 341.4©, Wisconsin 
Statutes, 1957, which reads as follows: 

"(1) Except as to foreign-owned vehicles 
required by s. 341*07 to be registered i n t h i s 
state, any vehicle having a gross weight of 
8,000 pounds or less which i s registered i n 
another j u r i s d i c t i o n i e exempt from th© laws 
of t h i s state providing f o r the r e g i s t r a t i o n 
of such vehicles i f : 

(a) The vehicle carries a r e g i s t r a t i o n plate 
i n d i c a t i n g the r e g i s t r a t i o n i n such other 
J u r i s d i c t i o n ; and 

(b) The vehicle i s owned by a nonresidentj 
and 
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(c) The j u r i s d i c t i o n i n vhich the vehicle i s 
registered a l l o v s such vehicles when registered 
In Wisconsin to be operated tax free upon itB 
highways under conditions s u b s t a n t i a l l y as 
favorable to residents of Wisconsin as to i t s 
own residents. 

(2) I f the owner of any such vehicle Moves to 
Wisconsin or i f the vehicle i s purchased by a 
Wisconsin resident, the vehicle immediately 
becomes subjeot to the laws of t h i s state 
providing f o r the r e g i s t r a t i o n of v e h i c l e s . w 

your question on the fa c t s -presented herein, i s answered i n the 
aff i r m a t i v e . 

Very t r u l y yours, 

CKPsjml 
CARL H, PESCH 
Assistant Attorney General 



COURTS: Pol i c e Judge H i s j u r i s d i c t i o n In c r i m i n a l m a t t e r s 
i s c o u n t y - w i d e . & , J ^ W ^ £ £ £ v 

January 28, 1360 

Mr. Rex Schradar 
Jones County Attorney 
Monti eel1o, Iowa 
Dear Mr. Sebrader» 

Receipt Is acknowledged of your l e t t e r of November 28 
as follows« 

"I have re c e i v e d a request from Ralph P. Grim, 
J u s t i c e of peace, Monti e e l l o , Iowa, which request 
i s hereby attached, 

" M o n t l c e l l o i s a town of l e s s than IS,000. A 
p o l i c e court has been e s t a b l i s h e d by ordinance and 
a p o l i c e Judge was appointed by the c o u n c i l . 

" S e c t i o n 367.1 of the Iowa Code s p e c i f i e s that 
a p o l i c e court s h a l l have the j u r i s d i c t i o n of a 
j u s t i c e of peace court and a Mayor's co u r t . 

"I b e l i e v e the question i s as to whether a 
p o l i c e c o u r t , i n Monti c e l l o has J u r i s d i c t i o n of a 
c r i m i n a l case in v i o l a t i o n of s t a t e law when s a i d 
v i o l a t i o n occurred o u t s i d e the corporate l i m i t s of 
M o n t i c e l l o , Iowa. 

"I have a l e t t e r of October 13, W$, from Mr. 
Leonard C. A b e l s , A s s i s t a n t Attorney Genera), i n 
which he s t a t e d that a p o l i c e court has In a i l 
c r i m i n a l a c t i o n s , the J u r i s d i c t i o n of a j u s t i c e of 
peace c o u r t . However, t h i s p a r t i c u l a r j u s t i c e of 
peace wishes c l a r i f i c a t i o n as to the extent of that 
j u r i s d i c t i o n . " 
The request enclosed w i t h your l e t t e r Is as f o l l o w s * 

M l hereby request of you an o p i n i o n of the 
Attorney General of Iowa w i t h reference to the j u r i s 
d i c t i o n of a P o l i c e Judge i n the s t a t e of Iowa. 
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"Does a P o l i c e Judge have any j u r i s d i c t i o n 
o u t s i d e t h e C i t y l i m i t s o r c o r p o r a t i o n l i m i t s o f 
the c i t y from which he has been a p p o i n t e d t o be 
j u d g e ? " 

In answer t h e r e t o : 

(1) By s t a t u t e ( s e c t i o n 367.1, Code 1958) the p o l i c e 
j u d g e h a s , In a l l c r i m i n a l a c t i o n s , t h e j u r i s d i c t i o n o f a 
j u s t i c e o f the peace. 

(2) By s t a t u t e ( s e c t i o n 601.1) the J u r i s d i c t i o n o f the 
j u s t i c e of t h e peace i s cOunty-wide. 

Q, E. D.: The j u r i s d i c t i o n o f the p o l i c e j u d g e In c r i m i n a l 
m a t t e r s Is c o u n t y - w i d e . 

S i m i l a r l y by s t a t u t e ( s e c t i o n 367.1, Code 1958) the p o l i c e 
j u d g e has, In a l l c r i m i n a l a c t i o n s , t h e j u r i s d i c t i o n o f a 
m a y o r 1 s c o u r t . 

The mayor's c o u r t has, by s t a t u t e ( s e c t i o n 367.5), " I n 
c r i m i n a l m a t t e r s the J u r i s d i c t i o n o f a j u s t i c e of the peace, 
c o e x t e n s i v e w i t h t h e c o u n t y " . 

Thus, a g a i n , s u b s t i t u t i n g " e q u a l s f o r e q u a l s " the p o l i c e 
j u d g e has, " i n c r i m i n a l m a t t e r s , the j u r i s d i c t i o n o f a j u s t i c e 
o f t h e peace, c o e x t e n s i v e w i t h the c o u n t y . 

But, i t i s n o t e d , the l a s t s e n t e n c e of s e c t i o n 367 .1 which 
a u t h o r i z e s p o l i c e c o u r t s t o be e s t a b l i s h e d by o r d i n a n c e was 
added by amendment a f t e r the enactment o f the f i r s t p a r t o f the 
s e c t i o n . The q u e s t i o n may then a r i s e , "How can a c i t y c o u n c i l 
c o n f e r j . u r i s d i c t I o n by o r d i n a n c e e x t e n d i n g o u t s i d e I t s own 
j u r i s d i c t i o n ? " The answer Is t h a t t h e j u r i s d i c t i o n i s not con
f e r r e d by the c o u n c i l but i s c o n f e r r e d by t h e s t a t u t e . "~TTTe 
f e e t t h a t the l a s t s e n t e n c e of t h e s t a t u t e came i n by amendment 
does not p r e s e n t the j u r i s d i c t i o n e x p r e s s l y s e t f o r t h In the 
o r i g i n a l and u n r e p e a l e d p o r t i o n of the s t a t u t e from p r e s c r i b i n g 
j u r i s d i c t i o n of the a d d i t i o n a l p o l i c e c o u r t s a u t h o r i z e d by the 
amendment. The reason f o r t h i s Is t h e r u l e t h a t amendments t o 
en a c t a r e t o be c o n s t r u e d as though p a r t o f the o r i g i n a l a c t . 
A u t h o r i t y f o r t h i s p r o p o s i t i o n Is f u r n i s h e d by the v e r y r e c e n t 
c a s e of S t a t e ex r e l Board of Pharmacy Examiners v.> McEwen, 9.6 
N.W. 2d l b $ , c i t i n g S t a t e ex "re I G r i f f i t h v. Ande r s o n , 117 Kans. 
540, W r i g h t v. Cunningham, 115 Tenn. 445, S t a t e v. B u t t l g n o n i , 
118 Wash: HO, Owen v f O f f , 218 P. 2d 5 6 3 , . V i l l a g e of Washing
ton H e i g h t s v. M o f t a t t , 57 H I , App. 269. A l s o see Dlngman 
v. C i t y , 9 u N.W. 2d 742 s C i t y of Nevada v. Slemmons, 244 Iowa 
lUbb, 5K N.W. 2d 6935 In r e g u a r d i a n s h i p of W i l e y , 239 Iowa 
1255, 34 N.W. 2d 593s Spencer P u b l i s h i n g Co. v. s p e n c e r , 92 
N.W. 2d 6 3 3 ; Board v. B l a k e s l e y , 240 Iowa 910, 36 N.W. 2d 751; 
S i n c l a i r R e f i n i n g Co. v. B u r c h , 235 Iowa 59*+, 16 N.W. 2d 359. 
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Yours very t r u l y , 

LEONARD C. ABELS 
A s s i s t a n t Attorney Genera) 

LCA ikvr 



TAXATION: PX&P&fiT/ T#X E$M&]ft&H*-f tomes being grown In a 
greenhouse are exempt under the provisions of Section 4 2 7 . 1 ( 1 3 ) of 
the Code of Iowa ( I 9 § 8 ) . [$ut $ rf***^*^, £^^4^ &. , ffa/to) 

January 2 8 , 1960 

&F.r. Nets W . Branstad 
Winnebago County Attorney 
Forest City Sank & TFust Building 
Forest City, Iowa 

f&ear Ut. Branstad: 

This wi l l acknowledge receipt of your letter dated January 2 6 , 

I 9 6 0 , whereto the following problem was submitted: 

" i have a problem relative to taxation which has coma up 
recently. 8n years past our County Assessor assessed the 
refrigerator equipment and ether general equipment, ribbons, vases, 

1 flower pots, etc. in the Green Mouse but did not assess the 
growing flowers since they ^ere considered a growing crop. 

"Last year a new County Assessor took office In 
Winnebago County and he levied m assessment on the inventory 
of growing flowers in the Green House. My question is simply 
this: 

"Should growing flowers in the Green House be assessed 
for taxation purposes or should they be considered a growing 
crop?" 

in determination of the aforesaid problem, Section 4 2 7 . 1 ( 1 3 ) 

of the Code of jowa (1956) must be considered; 

" 4 2 7 . 1 Exemptions. The following classes of property 
shall not be taxed: 

« « * * * , 

" 1 3 . Agricultural produce. Growing agricultural and 
I horticultural crops and products, except coramefeial orchards and 

2 - y 
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vineyards, and ait horticultural and agricultural produce harvested by 
or for the parson assessed within one year previous to the listing, 
ail wool shorn from his sheep within such time, all poultry, ten 
stands of bees, honey and beeswax produced during that time and 
remaining in the possession of the producer, all swine and sheep 
Under nine months of age, and all other livestock and fur-bearing 
animals une&r one year of age.,, 

The writer Is aware of the usual statement which is taxation is the 

rule, exemption the exception, and that tax exemption statutes must be 

strictly construed and if there is any doubt upon question it must be resolved 

against exemption. Cornell College vs. Board of Review of Tama County, 

1957, 248 Iowa 388, 81 N.W. 2d 25. But that does not mean the clear, 

plain, unambiguous language of the statute can be made to say what It 

unquestionably does not say. 
i 

In Webster's fije^f International Stationary, Second Edition, the word 

"horticulture** is defined as follows: 

"The cultivation of a garden or orchard; the science of growing 
fruits, vegetables, and flowers or ornamental plants. Horticulture is 
one of the main divisions of agriculture." 

In view of the above definition, there seems little room for doubt that 

flowers raised in a greenhouse are a horticultural crop. Therefore, In response 

to your question, flowers being grew in a greenhouse are exempt under the 

provisions of Section 427.1(13) of the Code of Iowa (1958). 

Very truly yours, 

Gary S. Cil l 
) Special Assistant Attorney General 

©S6:fs 



^yfH"~~€-9&T-'5-: The c o s t s i n c u r r e d i n a p r e l i m i n a r y h e a r i n g 

o c c u r i n g i n a j u s t i c e of the peace c o u r t are p r o p e r l y 
charjfeable as p a r t of the d i s t r i c t c o u r t c o s t s a g a i n s t a 
defendant in a c r i m i n a l c a s e . ( # fi«juUi4Zk^ A^atZ^ 
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Jan/a^ry 29, I960 

Mr. Robert W. Burdatte 
Decatur County Attorney 
Leon, Iowa 
Dear M r . Burdette* 

This i s t o acknowledge r e c e i p t of your recent l e t t e r 
in which you present the f o l l o w i n g questions: 

" 1 . In a case that Is beyond the J u r i s d i c t i o n of 
a J u s t i c e Court, but i s handled on the basts of 
a P r e l i m i n a r y Information and then t r a n s c r i b e d 
Into D i s t r i c t Court, are the costs incurred In 
the J u s t i c e Court p r o p e r l y chargeable as part 
of the costs in the D i s t r i c t Court case? 
"2*. Would the l a b o r a t o r y fee charged f o r a 
blood t e s t in an OMVI case be prop e r l y charged 
as a part of the court c o s t s In a c r i m i n a l case?" 
In r e p l y t o your f i r s t question we must f i r s t consider 

s e c t i o n 625.1* 19&8 Code of Iowa, which provides that c o s t s s h a l l 
be recovered against the l o s i n g p a r t y . S e c t i o n 625.1^, 1958 
Cod© of Iowa provides that I t s h a l l be the duty of the c l e r k to 
tax In favor of the party r e c o v e r i n g c o s t s the allowance of h i s 
witness f e e s , the fees of o f f i c e r s and other expenses* 

Section 6 0 6.15, 1958 Code of Iowa, provides that the 
c l e r k s h a l l c o l l e c t c e r t a i n fees and In subparagraph 27 i t 
prov i d e s : 

" i n c r i m i n a l cases the same fees f o r same 
s e r v i c e s as In s u i t s between p r i v a t e p a r t i e s . 
When Judgment Is rendered jsgalnst the defen
dant, the fees s h a l l be c o l l e c t e d from such 
defendant.? 

As f o r the t a x a t i o n of c o s t s t o a defendant In c r i m i n a l 
case, the Iowa Supreme. Court s a i d In tbe^case of Schuyler v. 
e i l H t w County, 418 r 8 w * on page Hi; 1 
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M * * xt>at the amount of c o s t s , as entered 
by the c l e r k in the Judgment docket In h i s 
o f f i c e , were a c t u a l l y Incurred and made on 
the t r i a l of s a i d cause, i s not questioned, 
That the p r o v i s i o n s of the general chapter 
of the Code r e l a t i n g t o c o s t s , and the 
t a x a t i o n thereof, govern in c r i m i n a l as w e l l 
as c i v i l cases, Is conceded. S e c t i o n 3853 
provides that c o s t s s h a l l be recovered by 
the s u c c e s s f u l against the l o s i n g p a r t y ; and 
by s e c t i o n 3062 I t Is made the duty of the 
c l e r k t o tax i n fa v o r of the party recover
ing c osts the allowance of h i s witness f e e s , 
the fees of o f f i c e r s , e t c . These p r o v i s i o n s 
of the s t a t u t e are mandatory In charac t e r . Ho 
r e f u s a l t o act In accordance therewith Is 
al l o w a b l e , and there can be no departure from 
the course p l a i n l y marked out by the s t a t u t e f 

In a c r i m i n a l case, there being but the simple 
Issue of g u i l t or Innocence on the part of the 
defendant, there Is no a u t h o r i t y even f o r an 
apportionment of the costs as between the s t a t e 
and the defendant. S t a t e v. B e l l e , 92 Iowa 258." 

Again In the case of St a t e v. B e l l e , 92 Iowa 258, 
the Court s a i d on page 260: 

" I I . In A l b e r t son v. Kr 1 echbaum, supra, i t 
i s s a i d : ' I t has been the uniform p r a c t i c e 
of the c o u r t s of t h i s s t a t e , In c r i m i n a l cases, 
on the c o n v i c t i o n of the defendant, t o tax the 
cos t s of the prosecution t o ivlmj and the power 
to do t h i s Is not questloned.* We know of no 
exceptions to t h i s r u l e e i t h e r in the s t a t u t e 
or p r a c t i c e of t h i s s t a t e . " 

Thus I t Is q u i t e c l e a r t h a t a defendant, against whom 
judgment has been rendered, Is l i a b l e f o r the costs In a c r i m i n a l 
proceeding. 

I t could h a r d l y be s a i d that a defendant would not be 
l i a b l e f o r costs Incurred in a j u s t i c e of the peace co u r t . The 
only question that a r i s e s Is at what poin t should the costs be 
taxed to the defendant. 

Section 761, 25, 1958 Code of Iowa provides that upon 
p r e l i m i n a r y examination, when a defendant i s bound over, the 
record of the proceedings s h a l l be t r a n s m i t t e d to the d i s t r i c t 
c o u r t . The Iowa Supreme Court In the case of St a t e v. Japone, 
202 Iowa ^50, s a i d on page **62i 

" A p p e l l a n t s move to s t r i k e from appellee's 
amendment to ab s t r a c t that p a r t s e t t i n g out 
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the j u s t i c e ' s t r a n s c r i p t and the p r e l i m i n 
ary I n f ©rotations, on the ground that they 
were not proved at the t r i a l , and that 
they vare not in evidence, and have nothing 
t o do w i t h the appeal. They are a part of the 
record* S e c t i o n 1 3 5 5 1 , Code 192**. The motion 
i s o v e r r u l e d . * * H 

i t would appear that the p r e l i m i n a r y hearing c o n s t i t u t e s 
a p a r t of the record in the d i s t r i c t c o u r t , t h e r e f o r e the c o s t s 
accrued In the p r e l i m i n a r y hearing would p r o p e r l y be taxed to the 
defendant, when a judgment i s rendered against him In the d i s t r i c t 
c o u r t . 

In connect ion w i t h t h i s point i t i s to be noted that 
the e s t a b l i s h e d a d m i n i s t r a t i v e procedure i s to send the t r a n s c r i p t 
of the c o s t s to the C l e r k of the d i s t r i c t c o u r t . As to fees to 
which the J u s t i c e of the Peace would be e n t i t l e d see Opinions of 
the Attorney General, 1 9 ^ 0 , p. 5 5 0 . 

I t i s t h e r e f o r e the o p i n i o n of t h i s w r i t e r that costs 
Incurred i n a p r e l i m i n a r y examination Incurred in a J u s t i c e of the 
Peace court are p r o p e r l y chargeable as part of the c o s t s In the 
D i s t r i c t Court case. 

In r e p l y t o your second q u e s t i o n , i t i s the e s t a b l i s h e d 
p r a c t i c e , in most counties to charge the cost of a blood t e s t as 
p a r t of the court c o s t s in a c r i m i n a l case. 

Very t r u l y yours, 

MARION R. NEELY 
A s s i s t a n t Attorney General 

MRN ikvr 



t e e W r - ^ w t a f e ^ m a r r i e a woman whose 
husband has changed h i s l e g a l s e t t l e m e n t d u r i n g her c o n f i n e m e n t , 
r e t a i n s the s e t t l e m e n t e x i s t i n g a t the time of her a d m i s s i o n 
t h e r e t o , when she i s d i s c h a r g e d as "not c u r e d " v 

February 1, I960 

Mrs. Eva Parsons 
Legal A f f a i r s O f f i c e r 
Board of Control of S t a t e I n s t i t u t i o n s 
L O C A L 
Dear Mrs. Parsonss 

This Is to acknowledge r e c e i p t of your l e t t e r of 
January 6, I960 In which you presented the problem as to what 
i s the l e g a l settlement of a married woman, discharged from a 
mental h e a l t h I n s t i t u t e , as "not cured," when her husband's 
settlement has been changed duri n g her confinement. Your 
s p e c i f i c question ls» 

"Does the w i f e acquire the le g a l s e t t l e 
ment e s t a b l i s h e d by her husband, or does 
she r e t a i n the settlement e x i s t i n g at the' 
time she was admitted to the I n s t i t u t i o n . " 
We must f i r s t consider s e c t i o n 230.1, 1958 Code of 

Iowa which provides i n p e r t i n e n t p a r t i 
"The residence of any person found Insane 
who Is an inmate of any s t a t e i n s t i t u t i o n 
s h a l l be that e x i s t i n g at the time of ad
mission t h e r e t o . " 
The Supreme Court has h e l d that the legal settlement 

of an insane w i f e committed to the insane h o s p i t a l from the proper 
county remains unchanged by any act on the husband's p a r t . S c o t t 
County y* Townsley, 174 Iowa 192, S t a t e Ex.Rel. Gibson v. Story 
County Z07 iowa 1117* Polk Co. V. C l a r k e Co.. 171 iowa 5 5 ^ 

Much in p o i n t i s the r a t i o n a l e of the iowa Supreme court 
i n the case of Polk Co. v. C l a r k e Co,, c i t e d supra, wherein the court 
s a i d : ' •;• 

" O r d i n a r i l y the extension of poor r e l i e f Is not 
made at the cost of d i s r u p t i n g the f a m i l y thus 
aided. On the other hand, care of the Insane by 
the s t a t e orcountv a u t h o r i t i e s by r e s t r a i n t In 
i n s t i t u t i o n s provided f o r that purpose n e c e s s i t a t e s 
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such d i s r u p t i o n . The Insane w i f e , w h i l e In name 
s t i l l a member of the husband*s f a m i l y , Is no 
longer a member of h i s dependent f a m i l y . She 
i s the ward of the s t a t e . The husband has no 
c o n t r o l over her and Is powerless to d i r e c t 
the manner o r place of her r e s t r a i n t . She has 
n e i t h e r i n t e l l i g e n t v o l i t i o n nor l i b e r t y of ac
t i o n . She cannot f o l l o w the husband to h i s new 
place of residence. The duty which would r e s t 
upon her as a sane w i f e not under r e s t r a i n t , 
r e s t r a i n t , t o go where he goes and abide where 
he abides,--the duty which l i e s at the foundation 
of the r u l e making h i s settlement her settlement, 
- - I s wholly l a c k i n g ; and In the absence of an ex
press s t a t u t o r y p r o v i s i o n that the settlement of 
a w i f e duly found insane In the proper county and 
t h e r e a f t e r r e s t r a i n e d in the h o s p i t a l s or asylums 
provided f o r that purpose s h a l l f o l l o w the s e t t l e 
ment of the husband as he may wander from county 
to county, we do not f e e l a uthorized to a f f i r m such 
a r u l e tor to e s t a b l i s h such a precedent, * * *" 

An o p i n i o n by the Attorney General in 1945 held t h a t , & 
person, having l e g a l settlement In one county and being d i s 
charged as ** not cured** from an I n s t i t u t i o n , keeps l e g a l s e t t l e 
ment in the f i r s t county unless he Is dec l a r e d sane and has In
t e n t i o n to e s t a b l i s h a new l e g a l settlement. 

(See page 121, Opinions of the Attorney General, 1946), 
This o p i n i o n f u r t h e r held that w h i l e an inmate Is on 

p a r o l e , the presumption of Ins a n i t y remains. This of course, Is 
a r e b u t t a b l e presumption. 

This h o l d i n g was r e i t e r a t e d ©g^ln In a l e t t e r o p i n i o n 
c i t e d as 1958 Opinions of the Attorney General, Sec. 15.18. 
(Faulkner t o Parsons, 5/6/58). 

The reason f o r t h i s h o l d i n g was best expressed In the case 
of Polk Co. v. C l a r k e ? Co., c i t e d supra, wherein the court s a i d 
on page 56^ of the iowa Report: 

" I t i s proper to note In c o n c l u s i o n that the adop
t i o n o f the theory urged by counsel f o r p l a i n t i f f 
would be so p r o l i f i c of hardship and i n j u s t i c e 
to counties t o which the worse than widowed hus
band In such case might wander that the court 
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would u n h e s i t a t i n g l y r e j e c t i t unless i t be 
found J u s t i f i e d by some c l e a r expression of 
l e g i s l a t i v e a u t h o r i t y . The county to which 
the husband goes would be p r a c t i c a l l y h e l p 
l e s s to p r o t e c t i t s e l f against l i a b i l i t y , 
i t cannot be presumed t o Inquire Into or know 
the f a m i l y h i s t o r y of every person proposing 
to make a home w i t h i n i t s borders, and I f , as 
in the case at bar, such b i l l s may accumulate 
f o r more than twenty-six years without n o t i c e , 
express or i m p l i e d , and then the c o l l e c t i o n 
thereof be enforced, i t might w e l l become a 
source of embarrassment t o many c o u n t i e s . In
deed, i f ergumentum ad homlnem Is a proper 
c o n s i d e r a t i o n i n d i s p o s i n g of a question of 
law, Polk county, having w i t h i n I t s j u r i s d i c 
t i o n the s t a t e ' s l a r g e s t c i t y , t o which much 
of the human wreck and dr i f t w o o d of the s t a t e 
at large n a t u r a l l y c e n t e r s , might e a s i l y f i n d a 
fav o r a b l e d e c i s i o n of t h i s controversy f u r n i s h i n g 
a precedent upon the question of the leg a l 
settlement of insane wives and f a m i l y dependents, 
of which i t would g l a d l y be r e l i e v e d in the f u t u r e , " 

With due regard f o r the above c i t e d a u t h o r i t i e s , I t i s 
the o p i n i o n of t h i s w r i t e r that a w i f e r e t a i n s the leg a l settlement 
e x i s t i n g at the time of her admission to the mental h e a l t h I n s t i t u t e . 

Very t r u l y yours, 

MAR I OH R* NEELY 
A s s i s t a n t Attorney General 

MRN;kvr 



COUNT I. E 3 : ftsdj s i r idl ing; — I . U n d e r C o d e s e c t i o n s i •-'-' §.Cid 
331 * 1 1 » c o u n t y s u p e r v i s o r s h a v e d i s c r e t i o n a r y p o w e r . 2 . A 
motion w i t h y e a s a n d n a y s e n t e r e d o f r e c o r d i s e q u i v a l e n t 
t o a r e s o l u t i o n . 3» T h a t a c a n d i d a t e h a s a l r e a d y f i l e d 
n o m i n a t i o n p a p e r s d o e s n o t d e p r i v e a b o a r d o f s u p e r v i s o r s 
f r o m p o w e r t o r e d i s t r i c t u n d e r s e c t i o n s 3 3 1 . 8 and 3 3 l « H . 
T h e c a n d i d a t e whose r e s i d e n c e i s now o u t s i d e t h e d i s t r i c t may 

a n d may a l s o a g a i n become q u a l i f i e d t o 
i f e l e c t e d , by m o v i n g 
t h e d i s t r i c t a s now 

s e e k t h e n o m i n a t i o n 
h o l d t h e o f f i c e , 
h i s r e s i d e n c e i n t o 
c o n s t i t u t e d . 

F e b r u a r y 2 , i 9 6 0 

7 

Mr, Gordon J» F o r a y t h 
Emmet County A t t o r n e y 
E s t h a r v i l l a , iowa 

Dear Sdr. F o r s y t h j 

R a c e i p t i s acknowledged o f your l e t t e r o f J a n u a r y 7 
as f o l l o w s : 

"At i t s r e g u l a r m e e t i n g i n J a n u a r y , 
t h s Emmet County 3oard o f S u p e r v i s o r s by fo r m a l 
motion end m a j o r i t y v o t e r e - d i s t r i c t e d Emmet 
County, iowa a l l e g e d l y under t h e p r o v i s i o n s o f 
S e c t i o n 3 3 1 - 8 o f t h e 1958 Code o f Iowa. The 
a c t i o n taken amounted to on exchange o f two 
t o w n s h i p s w i t h i n Emmet County between two 
members o f th© e x i s t i n g Board o f S u p e r v i s o r s 
f o r r e p r e s e n t a t i o n p u r p o s e s . 

"Th© s u p e r v i s o r d i s t r i c t s e x i s t i n g p r i o r 
t o the above d e s c r i b e d a c t i o n o f th© Emmet County 
Board o f S u p e r v i s o r s cam© i n t o b e i n g through 
a c t i o n o f the Emmet County Board o f S u p e r v i s o r s 
on J a n u a r y 3» 1952 f o l l o w i n g an a f f i r m a t i v e 
v o t e o f t h e e l e c t o r a t e i n the November e l e c t i o n 
o f 1950 upon th© q u e s t i o n o f i n c r e a s i n g t h a 
membership o f t h e 3oard o f S u p e r v i s o r s from 
t h r a a t o f i v e . I i n c l o s o c e r t i f i e d c o p i e s of 
t h a p e r t i n e n t r e s o l u t i o n s and mo t i o n s o f t h e 
Emmet County Board o f S u p e r v i s o r s f o r your 
in f o r r o a t i o n . 

"Tho a c t i o n o f t h e Emmet County Board o f 
S u p e r v i s o r s on Jan u a r y I 9 6 0 r e f e r r e d t o 
ebovo was a l s o taken a f t e r n o m i n a t i o n papers 
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were f i l e d by a c a n d i d a t e f o r membership on 
the Emmet County Board o f S u p e r v i s o r s who 
r e s i d e s i n one o f the two a f f e c t e d t o w n s h i p s . 
The r e c a n t a c t i o n o f t h e Emraot County Board 
o f S u p e r v i s o r s i n r e - d i s t r i c t i n g th© county 
would a p p a r e n t l y d e s t r o y t h e v a l i d i t y o f t h e 
n o m i n a t i o n papers f i l e d by t h e 3 a i d c a n d i d a t e 
inasmuch as i t would a l t e r t he d i s t r i c t which 
t h e c a n d i d a t e would r e p r e s e n t , i f e l e c t e d . 

"At t h e request of the Emmet County 
Soard o f S u p e r v i s o r s I t h e r e f o r e r e q u e s t an 
o p i n i o n from your o f f i c e on t h a f o l l o w i n g 
quest i o n s s 

" 1 » Does the a c t i o n o f the Emmet County 
Soard o f S u p e r v i s o r s on January h% i 9 6 0 
r e f e r r e d to above, taken w i t h o u t p e t i t i o n , 
c o n s t i t u t e s u f f i c i e n t c o m p l i a n c e w i t h Chapter 
331 o f the 195& Code o f Iowa to e f f e c t t he 
immadi&t© r e - d i s t r i c t i n g o f Emmet County, 
Iowa i n view o f the manner i n which t h e p r i o r 
d i s t r i c t s i n the county were e s t a b l i s h e d ? 

"2. Is the s a i d a c t i o n o f the Emmet 
County Board o f S u p e r v i s o r s on Ja n u a r y 
I960 l e g a l l y e f f e c t i v e i n view o f t h e f a c t 
t h a t such r e - d i s t r i c t i n g e f f e c t s the c a n d i d a c y 
o f en i n d i v i d u a l who had f i l e d n o m i n a t i o n p a p e r s 
p r i o r to e a i d a c t i o n to r e p r e s e n t a p o r t i o n o f 
the a r e a a f f e c t e d by the e a i d a c t i o n o f the 
Emmet County Board o f S u p e r v i s o r s ? 

"3» Under the above f a c t s a r e the nom
i n a t i o n papers f i l e d by t h e c a n d i d a t e r e f e r r e d 
to above n u l l and v o i d , i n v i e w o f t h e f a c t 
t h a t t h e n o m i n a t i o n p a p e r s a re besed upon a 
s u p e r v i s o r d i s t r i c t no l o n g e r i n e x i s t e n c e 
f o l l o w i n g the a c t i o n o f J a n u a r y V, i 9 6 0 o f 
the Emmet County Board o f S u p e r v i s o r s ? 

"There i s ©t t h i s t i m e no l i t i g a t i o n p ending 
r e l a t i v e to t h e above q u e s t i o n s . The o p i n i o n 
r e q u e s t e d i s , however, deemed of importance to 
t h i s o f f i c e and t h e Emmet County Board o f 
S u p e r v i s o r s and I would t h e r e f o r e a p p r e c i a t e 
your prompt a t t e n t i o n t o t h i s m a t t e r . " 
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1* Jn answer to your f i r s t q u e s t i o n , r e d i s t r i c t t n g 
i s a u t h o r i z e d i n s e c t i o n 3 3 1 * U 9 Code l 9 5 u > which p r o v i d e s 
as f o l l o w s J 

"331»11» R e d i s t r i c t i n g — term o f o f f i c e . 
Any county may be r e d i s t r i c t e d , as p r o v i d e d by 
s e c t i o n s 331*° to 3 3 1 . 1 0 , i n c l u s i v e , once i n 
every two y e a r s , and not o f t e n e r , and n o t h i n g 
h e r e i n c o n t a i n e d s h a l l be so c o n s t r u e d as t o 
have the e f f e c t o f l e n g t h e n i n g o r d i m i n i s h i n g 
the term o f o f f i c e o f any member o f such 
b o a r d * " 

S e c t i o n 3 3 1 . 8 , to which s e c t i o n 3 3 1 . 1 1 r e f e r s , p r o v i d e s 
as f o l l o w s : 

"331•8. S u p e r v i s o r d i s t r i c t s . The board 
o f s u p e r v i s o r s may, o r s h e l l , when p e t i t i o n e d 
by ten p e r c e n t o f the number o f q u a l i f i e d 
e l e c t o r s h a v i n g v o t e d i n the l a s t p r e v i o u s 
g e n e r a l e l e c t i o n f o r g o v e r n o r , a t i t s r e g u l a r 
m e e t i n g i n ' J a n u ary i n any even-numbered y e a r , 
d i v i d e i t s county by t o w n s h i p s i n t o a number 
o f s u p e r v i s o r d i s t r i c t s c o r r e s p o n d i n g t o the 
number o f s u p e r v i s o r s i n such county} o r , at 
such r e g u l a r m e e t i n g , i t may a b o l i s h such 
s u p e r v i s o r d i s t r i c t s , and p r o v i d e f o r e l e c t i n g 
s u p e r v i s o r s f o r the county at l a r g e , except 
t h a t when d i s t r i c t e d f o l l o w i n g p e t i t i o n t h e 
d i s t r i c t s cannot be a b o l i s h e d except by 
p e t i t i o n o f o n e - t e n t h o f t h e q u a l i f i e d e l e c t o r s 
o f the s a i d county end s u b m i s s i o n o f t h e q u e s t i o n 
to t h e q u a l i f i e d e l e c t o r s o f the c o u n t y at the 
next g e n e r a l e l e c t i o n . " 

}t i s to bo noted t h a t s e c t i o n 331»8 employs th e word 
"may" which i m p o r t s d i s c r e t i o n — y i p j f v. L u t h e r a n L i f e Ans. 
Co., 236 Iowa 3 7 7 , lB N.W. 2d 8 0 ^ ; S t a t a v. Machovec. 236 
lows 3 7 7 » 17 N.W. 2d 8 ^ 3 " A l s o see the answer to q u e s t i o n 
number one on page t h r e e o f t h e e n c l o s e d o p i n i o n dated 
December 2 6 , 19$1» hereby adopted and by t h i s r e f e r e n c e 
mo.de a p a r t h e r e o f . ( S t r a u s s to M o l t i n g , Allamakee County 
A t t o r n e y ) 

Your f i r s t q u e s t i o n f u r t h e r i n q u i r e s whether the .method 
employed by the Board o f S u p e r v i s o r s was s u f f i c i e n t . I t i s 
noted t h a t t h e o r i g i n a l d i s t r i c t i n g done on J a n u a r y 13* 2952 , 
was a c c o m p l i s h e d by r e s o l u t i o n whereas th e r e d i s t r i c t i n ^ en 
January ''r9 i 9 6 0 was done by mot i o n w i t h ayes and nays e n t e r e d 
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o f r e c o r d i n t h e m i n u t e s . There i s a u t h o r i t y i n some s t a t e s 
f o r t h e p r o p o s i t i o n t h a t l e g a l r e l a t i o n s h i p s e s t a b l i s h e d by 
ceremony o f a c e r t a i n degree o f d i g n i t y can o n l y be a l t - e r e d 
by p r o c e e d i n g s o f e q u a l d i g n i t y o r , r e s t a t e d i n terms o f 
t h e i n s t a n t p roblem, a s i t u a t i o n c r e a t e d by r e s o l u . t i o n cannot 
be a l t e r e d by a mere mot Jon» See, f o r example, DeLeuw,, 
Gather & Co. v. C i t y o f J o l i e t . 6k N.E. 2d 779, 7b3$ 327 
i l l . App. ^53. 

There seems, however, to be a s p l i t o f a u t h o r i t y among 
the v a r i o u s j u r i s d i c t i o n s o f the U n i t e d S t a t e s , w i t h Iowa 
t a k i n g the o p p o s i t e v i e w . In Wood vlf, L o v e l e s s , 2M+ Iowa 919> 
5B N.W. 2d 368, 37i+> i t was h e l d a c i t y c o u n c i l which p e r 
formed by o r d i n a n c e an a c t which s h o u l d have been done by 
r e s o l u t i o n e f f e c t i v e l y c o m p l i e d w i t h the law. T h i s case 
c o u l d be d i s t i n g u i s h e d on the b a s i s t h a t an o r d i n a n c e i s o f 
h i g h e r p r o c e d u r a l d i g n i t y than a r e s o l u t i o n , es c o u l d t h e 
h o l d i n g o f t h e Supremo Court of Iowa i n Sawyer v. Lorenzen 
& Weise, 127 N.ft. I09l> 1^9 Iowa ^7. However, more d i r e c t l y 
i n p o i n t i s H J U s y t Q\\yh o f Pepiso.n, 237 iowa 1335, !3*+05 

25 N.W. 2d 323? i n which the Court e a i d t 
•» 

" A p p e l l a n t argues condemnation by a c i t y 
'•"•) must b© o r d e r e d by o r d i n a n c e or r e s o l u t i o n o f 

t h e c o u n c i l and t h a t the motion adopted fclay 7» 
19*+5j was not a r e s o l u t i o n . I t i s t r u e i t was 
hot a f o r m a l w r i t t e n r e s o l u t i o n . But t h e r e c o r d 
book shows the a d o p t i o n o f t h e m o t i o n , above 
p a r a p h r a s e d , by a m a j o r i t y o f the whole number 
o f the c o u n c i l by c a l l o f yeas and n a y s , which 
were r e c o r d e d . The mot i o n was i n l e g a l e f f e c t 
a r e s o l u t i o n * " (Eraphasis s u p p l i e d ) 

T h i s h o l d i n g o f t h e Iowa Court to t h e e f f e c t t h a t a motion 
adopted by a v o t e o f yeas and nays e n t e r e d o f r e c o r d i s 
th© e q u i v a l e n t of a r e s o l u t i o n i s s u p p o r t e d by S y l y e g t r e 
v. S t . Landry School Board, 113 So. B l 8 , 16b L a . 20^ and 
C i t y o f Spokane v. R i d p a t h . 132 P. 638, 7^ Viaoh. i f . 

I t t h u s appears the a c t i o n taken by the Emmet County 
S u p e r v i s o r s on J a n u a r y i 9 6 0 was s u f f i c i e n t c o m p l i a n c e w i t h 
the s t e t u t e . 

2. In g e n e r a l * where, by change o f boundary, t h e 
r e s i d e n c e o f © p u b l i c o f f i c e r i s p l a c e d o u t s i d e t h e d i s t r i c t 
or s u b d i v i s i o n he f o r m e r l y s e r v e d , a vacancy o c c u r s i n the 
o f f i c e — s e c t i o n 69 . 2 ( 3 ) » Code 1958. For the purposes of 
Chapter 331? s p e c i a l e x c e p t i o n t o t h i s r u l e i s made i n 



&5r« Gordon J , F o r s y t h -5- F e b r u a r y 2 , I960 

s e c t i o n 331»lO w i t h r e s p e c t t o s u p e r v i s o r s a l r e a d y e l e c t e d 
and s e r v i n g * No s p e c i a l e x c e p t i o n , however, appears w i t h 
r e s p e c t t o c a n d i d a t e s * S i n c e * but f o r t h e s a v i n g c l a u s e i n 
s e c t i o n 331*10, t h e term o f o f f i c e o f a s u p e r v i s o r a l r e a d y 
s e r v i n g would be v a c a t e d by removal o f h i s r e s i d e n c e from a 
d i s t r i c t t h r o u g h boundary change under s e c t i o n 69*2(3)* i t 
f o l l o w s t h a t a c a n d i d a c y ^ w i t h r e s p e c t to which no s p e c i a l 
e x c e p t i o n s were made c o u l d not r e s u l t i n t h e e l e c t i o n o f 
an o f f i c e r e l i g i b l e t o t a k e o f f i c e where t h e c a n d i d a t e was 
not a r e s i d e n t o f t h e d i s t r i c t * 

T h e r e f o r e , i n answer t o your second q u e s t i o n , t h e f a c t 
t h a t n o m i n a t i o n p a p e r s o f a c a n d i d a t e were a l r e a d y on f i l e 
does not appear to a f f e c t t he l e g a l i t y o f the r e d i s t r i c t i n g 
don© by the s u p e r v i s o r s * 

3* S i n c e t h e papers f i l e d seem t o have c o m p l i e d i n every 
way w i t h t he s t a t u t e s aa o f the time o f f i l i n g , i t would 
appear, under the e n c l o s e d o p i n i o n d a t e d A p r i l 2 8 , 1958 
( S t r e u s s t o H a r r i n g t o n ) t h a t t h e pe r s o n who has a l r e a d y f i l e d 
h i s p a p e r s may be a c a n d i d a t e f o r the n o m i n a t i o n even though 
hi© e l i g i b i 1 i t y ,to u l t i m a t e l y h o l d t h e o f f i c e be i n doubt by 
v i r t u e o f h i s p r e s e n t r e s i d e n c e s t a t u s . He c o u l d become 
q u a l i f i e d by moving i n t o t he d i s t r i c t as i t i s now c o n s t i t u t e d * 

T h e r e f o r e , i n answer t o your q u e s t i o n , the paper© h e r e t o -
f o r e f i l e d a r e not n u l l and v o i d , i t a p p e a r i n g t h a t D i s t r i c t 
Number 2 remains i n e x i s t e n c e but w i t h a l t e r e d b o u n d a r i e s * 

V e ry t r u l y y o u r s , 

LEONARD C* ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A t b l 
£ncl L e t t e r O p i n i o n dated 12-26-51, 

S t r a u s s t o N e t t i n g 
L e t t e r O p i n i o n #58-5-12, 

S t r a u s s to D a r r i n g t o n 
c c i R alph Rouse 

Elmer I v e r s o n 



TAXATION: Monies and Credits: The following items are not deductible as debts 
under section 42y,47~0oae U 9 S S ) , from moneys and credits required to be listed 
by decedent's estate'r (a) federal estate tax, (b) lorn Inheritance tax, (c) Attorney 
fees for representing executor of estate, (d) executor's fee, (a) Court costs for the 
estate, (f) Federal income tax payable on decedent's final return, and (g) Iowa income 
tax payable on ojscedent*s final return. ^ A * / V - " * 

0 FeWuary a, I 9 6 0 - Z -

Don C . Salisbury 
Jasper County Attorney 
Kewton, iowa 

Dear Uf. Salisbury; 

This wilt acknowledge receipt of your letter dated January 2 0 , i 9 6 0 , in 

which you request the opinion of this department as to whether the following items 

smy be deducted as "debts" Mthin the meaning of section 4 2 9 . 4 , Coda of Iowa 

from the moneys and credits required to be listed on January X, 1 9 6 0 , 

by an estate of a decedent dying in 1 9 3 9 . 

nte) Federal estate tax 
(b) Iowa Inheritance tax 
(c) Attorney fees to be paid the attorney representing 

the Executor in the estate 
(d) Executor's fee 
(e) Court costs for the estate 
(f) Federal income tax payable on the decedent's return 

for 1 9 5 9 
iq) Iowa income tax payable on tiis {^cedent's return 

for 1 9 5 9 " 

The iowa Supreme Court In Bail ies v s . City of Des ko ines , 127 Iowa 1 2 4 , 

has Held that the term "debt" does not, either In its ordinary or technical sense, include 

taxes since in a legal sense, a debt is founded upon contract relations, either expressed 

or implied, whereas, a tax is a charge imposed by the legislature for the purpose of 

revenue. In the Bail ies case, the taxes sought to be offset against the moneys and 

credits for the real estate taxes; however, it is believed that the definition excluding 
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taxes as a debt may bo applied to taxes imposed by other tax levying bodies. 

An opinion found in the 1 9 4 8 Attorney General Opinions at page 1 7 1 

concludes that federal Income taxes due and unpaid on January 1, are not a debt 

vsithin section 4 2 9 . 4 , Code (1958) . Another opinion found in X 9 4 6 A . 6 , G . 

2 5 , concerning federal estate tax is to the same effect. The reasoning adopted in 

the Bail ies case, and the opinions above cited apply equally well to Iowa Income 

and inheritance tax. 

With regard to the remaining items listed In your letter, i . e . , attorneys fees, 

executors fees, and court costs, you are advised that In In Re Estate of Evans, 2 4 6 

Sows $ 9 3 , the iowa Supreme Court in determining whether these items were "debts" 

within the terms of the inheritance tax statutes, decided tha t they constituted costs 

of administration, and not dabts. It is believed that the Court would reach the same 

result were it to construe the word "debts" as used In section 4 2 9 . 4 , Code (1958 ) . 

Very truly yours, 

eSGAVWR/bJf 

Gary S . G i l l 
Special Assistant Attorney General 



/ p^sWi^ HEALTHV-- Board o f Cosmetology under p r e s e n t s t a t u t e cannot 
' r e q u i r e a s u r e t y bond as a p r e r e q u i s i t e t o e s t a b l i s h i n g a s c h o o l 

' «4la« o f cosmetology nor can the board l i m i t the -member, of such s c h o o l s . 

l • . & &0~£ "SO 
F e b r u a r y 3, I960 

Dr. Edmund G. Zlmmerer, M.D. M.P.H. 
Commissioner o f P u b l i c H e a l t h 
L O C A L 

A t t n : Mrs. West 

Dear Dr. Zlmmerer: 

R e f e r e n c e i s made t o your r e c e n t f a v o r r e a d i n g as 
f o l l o w s : 

"The Board of Cosmetology Examiners d e s i r e 
me t o r e q u e s t an o p i n i o n on t h e f o l l o w i n g ; 

" 1 . May the Board of Cosmetology Exam
i n e r s r e q u i r e a s u r e t y bond o f $15,000.00 
as a p r e r e q u i s i t e t o the e s t a b l i s h i n g of 
a s c h o o l of cosmetology? 
M 2 . Has the Board o f Cosmetology Exam
i n e r s the r i g h t t o l i m i t a t i t s d i s c r e 
t i o n t h e number o f s c h o o l s of c o s m e t o l o g y ? " 

In answer t h e r e t o we beg t o a d v i s e : 

A s t u d y o f Chapter 157 r e v e a l s no p r o v i s i o n t h a t would 
a u t h o r i z e the board t o r e q u i r e by r u l e o r r e g u l a t i o n a s u r e t y bond 
as a p r e r e q u i s i t e t o e s t a b l i s h a s c h o o l o f cosmetology. 

S e c t i o n 157.6 p r o v i d e s : "The s t a t e department of h e a l t h 
s h a l l p r e s c r i b e such sap I t a r y r u l e s f o r shops and s c h o o l s as i t 
may deem n e c e s s a r y , w i t h p a r t i c u l a r r e f e r e n c e t o the c o n d i t i o n s 
under which the p r a c t i c e o f cosm e t o l o g y s h a l l be c a r r i e d on and 
the p r e c a u t i o n s n e c e s s a r y t o be employed t o p r e v e n t the c r e a t i n g 
and s p r e a d i n g o f I n f e c t i o u s and c o n t a g i o u s d i s e a s e s . * * *" 

In the case o f G i l c h r i s t v. B l e r r l n g , 23** Iowa 899, 
the c o u r t c o n s t r u e d t h i s d e l e g a t e d power and we quote some o f the 
language o f the c o u r t : 
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At page 905? "As shown by our r e v i e w o f 
the s t a t u t e s , t h a t i s t h e o n l y e x p r e s s 
d e l e g a t i o n o f power t o make r u l e s r e l a t i n g 
t o such s c h o o l s , " 

At page 907: "Items -- r e l a t e t o s a n i t a r y 
r e q u i r e m e n t s . Sec. 2585.15 (Now Sec. 157.6) 
e x p r e s s l y d e l e g a t e s t o t h e department a u t h o r 
i t y t o p r e s c r i b e r u l e s and r e g u l a t i o n s In 
r e g a r d t h e r e t o . * * * Such d e l e g a t i o n of 
power I m p l i e s a u t h o r i t y t o make r e a s o n a b l e 
r u l e s and r e g u l a t i o n s r e l a t i n g t o the c o u r s e 
of s t u d y t o be pursued In an approved s c h o o l and 
the method of t e a c h Ing i t . " 

We n o te t h e f o l l o w i n g r u l e o f c o n s t r u c t i o n ? t h a t , when 
the s t a t u t e makes s p e c i f i c e numeration of the c o n d i t i o n s g o v e r n i n g 
a s u b j e c t m a t t e r * the c o u r t s may not Impose a d d i t i o n a l c o n d i t i o n s . 
(See C a r t e r v. C i t y of C o u n c i l B l u f f s , 180 iowa 227, I6 3 N.W. 195)-

I t Is pur c o n s i d e r e d o p i n i o n t h a t we cannot r e a d i n t o 
t h i s s t a t u t e a r e q u i r e m e n t f o r a s u r e t y bond and t h e r e f o r e the 
answer t o your f i r s t q u e s t i o n i s i n the n e g a t i v e . 

Your second q u e s t i o n has been answered i n t h e n e g a t i v e 
by a p r e v i o u s o p i n i o n f rom Mr. A b e l s under d a t e o f November 1, 1957, 
a copy of which Is a t t a c h e d h e r e t o f o r your i n f o r m a t i o n . 

S i n c e r e l y y o u r s , 

FRANK 0 . BIANCO 
A s s i s t a n t A t t o r n e y G e n e r a l 

FDB:kvr 
E n c l . 



S o l d i e r s ' R e l i e f p r o v i d e d by C h a p t e r 2 5 0, Code 1950, o v a i i a b i o 

to minor c h i l d r e n not over 18 y e a r s o f age means mi n o r s a t t a i n i n g 

t h a t age on t h e i r a n n i v e r s a r y d a t e . A minor of 18 y e a r s and 1 dey 

»s not e n t i t l e d t o r e l i e f . / j £ £ < u M * Jgf* j8+>*t*t* &r#A*ttfy 
F e b r u a r y 3, JS60 jj 

'i'iOrltf V.'ar I Bonus Board 
C a s t . 5 2 t h end Cou r t 
L O C A L 

A t t e n t i o n ! Mr, F r o s t P a t t e r s o n ' 

- . Dear F r o s t J 

•/,;:.'.'. . J em r e t u r n i n g your l e t t e r o f F e b r u a r y 2t 1350, 

; v ' ' •*"f r«n 0.' 0 , L o v e j o y , E x e c u t i v e S e c r e t a r y , Bremer County S o l d i e r s 

!' . ' &e3 J e f Commission, i n v/h?ch l e t t e r he a s k e d whether o r not ar* .»• 

|'̂ ( J^-... ; 3§o o f e i g h t e e n ' In the s o l d i e r s . r e 1 l e f s t a t u t e means eg* 5 t 

| '?••/.:•'-,. 'the e l o h t e e n t h .61rthday. o r d u r i n g the y e a r . • 

\ ' W i t h r e f e r e n c e t h e r e t o } s u o t e t o you from case • 

1 .'of K n o t t v. Rawl i n g s . 36 N.W. 2d $00,' the f o l l o w i n g : 
f • '•• • '•' 
!j . • " ( 2 ) A ch? Id i s one y e a r o l d on the f i r s t ennlv-. -.icrv o r : 
;! h i s b l r t h and i s s i x t e e n y e a r s .old on the s i x t e e n t h e n n i * 
! ' . ' • . ' . v a Y s s r y • b e f o r e the s i x t e e n t h a n n i v e r s a r y he I a under t h e •. 
f. age c f s i x t e e n y e a r s and a f t e r t h a t a n n i v e r s a r y he i s j s v o r 
I . . t h e sye c f s i x t e e n * S i x t e e n y e a r s i s an e x a c t and <*2f f n i £e 
i : ' '•.';''• , p e r i o d o f t i m e . I t does not mean o r i n c l u d e s i x t e e n y e a r s , . 
j • '". ''•, •'. ssKi s i x months. Ws s h o u l d be r e a l 1 s t I c and not read s e w 
[ • - t h i n g I n t o the s t a t u t e w h i c h l o not t h e r e and w h i c h c l e a r l y 
j «' was not i n t e n d e d , t o be t h e r e . T h i s I s a c r i m i n a l s t a t u t e 
| '-, .'.and 'cannot be added t o by s t r a i n e d c o n s t r u c t i o n . " 

A c c o r d i n g l y a minor'; I s e i g h t e e n y e a r s o f egs on. the day h<a r e a c h e s 

J '• thaJt *aga. A f t e r t h a t day he Is o v e r e i g h t e e n y e a r s o f ege-» 

; '.' : ! " - ; > . V e r y t r u l y y o u r s , •','''•>• 

OSCAR smAUss-

F i r s t A s s i s t a n t A t t o r n e y G-s^arai 



A l e g a l j o i n t account w i t h ri^ght o f s u r v i v o r s h i p i s not a 
pay-on-cieath account w i t h h t h e terms o f Chapter 338, S e c t i o n 11 
s u b s e c t i o n 8, A c t s o f the 58th General Assembly. 

February 3, 1360 

Hon. Chet B. Ake'rs 

A u d i t o r of S t a t e 

B U I L D I N G 

A t t e n t i o n : George T. Carson, S u p e r i n t e n d e n t , 
S a v i n g s and Loan Department. 

Dear Mr. Carson: 

T h i s w i l l acknowledge r e c e i p t of yours o f the 28th 

u l t . i n which you submit the f o l l o w i n g : 

"We'hand you h e r e w i t h a c o p y o f a l e t t e r r e c e i v e d from 
Mr. £. S. T e s d o l I , J r . , C o u n c i l f o r the Des Moines 
S a v i n g s and Loan A s s o c i a t i o n , Des Moines, iowa. 

" I n c o m p l i a n c e t h e r e w i t h we a r e r e q u e s t i n g an o f f i c i a l 
i n t e r p r e t a t i o n o f S e c t i o n 11.8 Chapter 338, Laws o f 
the 5 8 t h General Assembly, i n i t s a p p l i c a t i o n t o a 
bona f i d e j o i n t tenancy a c c o u n t w i t h r i g h t o f s u v W o r 
s h i p and as t e n a n t s i n common. 

" T h i s Department does not b e l i e v e t h a t the s t a t u t e s 
e s t a b l i s h a c o n c l u s i v e p r e s u m p t i o n t h a t a ' v a l i d j o i n t 
tenancy account can be c r e a t e d w i t h pay-on-de£th p r o 
v i s i o n s . A v a l i d j o i n t tenancy account i s s e v e r e d 
upon the d e a t h o f any one o f i t s owners, the proceeds 
o f the account becoming the p r o p e r t y of the s u r v i v o r o r 
s u r v i v o r s and thus c o u l d not become the p r o p e r t y o f a 
p e r s o n o r persons d e s i g n a t e d under the p r o v i s i o n s o f 
S e c t i o n 11.8." 

The l e t t e r t o you from T e s d e l l £• M i l l e r , accompany! 

your l e t t e r , i s t h i s : 

" I n r e : Pay-on-Death a c c o u n t s . 

" I would a p p r e c i a t e a r u l i n g from the A t t o r n e y 
General r e g a r d i n g an i n t e r p r e t a t i o n of the law r e g a r d i n g 
S e c t i o n 11 ( 8 ) , Chapter 338, Page ^33, of the laws o f t h 
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5 8 t h Genera] Assembly, p e r t a i n i n g t o "pay-on-death" 
a c c o u n t s . 

"My q u e s t i o n s p e c i f i c a l l y i s whether o r not two 
o r more i n d i v i d u a l s can h o l d a pay-on-death account 
as j o i n t t e n a n t s w i t h r i g h t s o f s u r v i v o r s h i p w i t h 
the p r o v i s i o n o f pay-on-death t o named b e n e f i c i a r i e s 
a f t e r the d e a t h o f the l a s t s u r v i v i n g j o i n t t e n a n t . 

"The s e c t i o n c l e a r l y a l l o w s more than one person 
to h o l d a pay-on-death account but does not s p e c i f i c 
a l l y p r o v i d e t h a t such h o l d i n g , p r i o r t o the e x p i r a t i o n 
of the pay-on-death f e a t u r e , can be a j o i n t tenancy 
w i t h s u r v i v o r s h i p . 

"Would you be k i n d enough t o g i v e a n , o p i n i o n 
o r r e q u e s t an o p i n i o n o f the A t t o r n e y General i n 
t h i s m a t t e r . " 

In r e p l y t h e r e t o 1 would a d v i s e as f o l l o w s : 

The answer t o the s p e c i f i c q u e s t i o n propounded by the 

T e s d e l l & Hi H e r l e t t e r , t o w i t ; 

"Ky q u e s t i o n s p e c i f i c a l l y i s whe ther o r not. two 
of more I n d i v i d u a l s can h o l d a pay-on-death account 
es . j o i n t t e n a n t s w i t h r i g h t s of s u r v i v o r s h i p w i t h 
the p r o v i s i o n o f pay-on-death t o named b e n e f i c i a r i e s 
a f t e r the death of the l a s t s u r v i v i n g j o i n t t e n a n t . " 

i s i n the n e g a t i v e . The reason f o r t h i s i s found i n the s t a t u t e 

r e f e r r e d to as b e i n g Chapter 338, S e c t i o n 31, s u b s e c t i o n 8, Laws 

o f the 58th General Assembly, which p r o v i d e s as f o l l o w s : 

"8. Pay_on dea t h a c c o u n t s . Any a s s o c i a t i o n and any 
f e d e r a l s a v i ngs and "loan a s s o c i a t i o n may issue share a c 
c o u n t s i n the name o f one o r more persons w i t h the p r o 
v i s i o n t h a t upon the d e a t h o f the owner o r owners t h e r e o f 
the proceeds t h e r e o f s h a l l be the p r o p e r t y o f the person 
o r persons d e s i g n a t e d by the owner o r owners and shown by 
the r e c o r d o f such a s s o c i a t i o n , but such proceeds s h a l l be 
s u b j e c t t o the d e b t s o f the decedent and the payment of 
Iowa i n h e r i t a n c e t a x , i f any, p r o v i d e d , however, t h a t s i x 
months a f t e r the d a t e of the death o f the owner the r e 
c e i p t o r a c q u i t t a n c e o f the person so d e s i g n a t e d s h a l l be 
a v a l i d and s u f f i c i e n t r e l e a s e and d i s c h a r g e o f such as 
s o c i a t i o n f o r the d e l i v e r y o f such share account o r the 
payment so made." 
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The f o r e g o i n g s t a t u t e c o n t a i n s two p r o v i s i o n s t h a t 

a r e i n c o n s i s t e n t w i t h the e x i s t e n c e o f a j o i n t tenancy w i t h the 

r i g h t o f s u r v i v o r s h i p . The f i r s t i n c o n s i s t e n c y i s t h a t i t makes 

the j o i n t p r o p e r t y s u b j e c t t o the d e b t s o f the decedent owner, 

and second, i t makes p r o v i s i o n f o r the p r o p e r t y t o descend upon 

a person o r persons d e s i g n a t e d by the owner o r owners o f the 

p r o p e r t y . 

i n c o n f i r m a t i o n o f t h i s c o n c l u s i o n , the case of 

Wood, Adror. v. Logue, 16/ Iowa ^+36, kk] , s t a t e s : 

" S a r a h Loguo was the f i r s t ' o f the t e n a n t s t o d i e , and 
i f the terms c f the deed by which she a c q u i r e d r i g h t i n 
the p r o p e r t y are v a l i d , as we a r e d i s p o s e d t o h o l d , the 
b r o t h e r and s i s t e r s u r v i v i n g may a s s e r t t h e i r t i t l e t o . 
the p r o p e r t y as a g a i n s t her c r e d i t o r s . The s u r v i v o r s do 
not a c q u i r e t i t l e t hrough the deceased, but by v i r t u e o f 
the deed. B e f o r e her death t h e r e was an e q u a l i t y and 
u n i t y o f r i ght and t i t l e i n the t h r e e t e n a n t s . Her d e a t h 
e x t i ngu i shic! her r i g h t of s u r v i v o r s h i p , but l e f t the u n i t y 
o f r i g h t and t i t l e unchanged i n the o t h e r two t e n a n t s , and 
when one of them s h a l l d i e , a l l r i g h t s ' o f s u r v i v o r s h i p p r o 
v i d e d f o r by the deed h a v i n g become e f f e c t i v e and h a v i n g 
a c c o m p l i s h e d the i n t e n t of t h e i r c r e a t i o n , the j o i n t t e n 
ancy w i l l - c e a s e t o e x i s t , and the l a s t s u r v i v o r w i l l be 
the s o l e and u n q u a l i f i e d owner. As we have a l r e a d y sug
g e s t e d , n e i t h e r of the s u c c e s s i v e s u r v i v o r s t a k e s o r r e 
c e i v e s a n y t h i n g from o r through the deceased t e n a n t f o r 
the t i t l e i s d e r i v e d d i r e c t l y from the g r a n t o r through 
the deed which c r e a t e d the tenancy." 

And the case of In re E s t a t e of M i l l e r , 2k-B Iowa 19. 

79 N.W. 2d 315, s t a t e s : 

" (5,6) 111. Of c o u r s e , language c r e a t i n g a j o i n t 
tenancy i n a w r i t t e n i n s t r u m e n t g i v e s the g r a n t e e s , 
o r payees, the r i g h t s o f j o i n t t e n a n t s . The most 
impo r t a n t and w e l l e s t a b l i s h e d o f these i s the r i g h t 
o f the s u r v i v o r t o take the whole p r o p e r t y . S i n c e the 

- r i g h t o f j o i n t tenancy i n p e r s o n a l p r o p e r t y as w e l l as 
i n r e a l e s t a t e i s r e c o g n i z e d i n Iowa (see In re E s t a t e 
o f W i n k l e r , 232 Iowa 930, 933, 5 N.W.2d 153, 155), i t 
f o l l o w s t h a t language w h i c h i s s u f f i c i e n t t o e f f e c t u a t e 
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a j o i n t tenancy i n a deed w i l l be e q u a l l y so i n p e r 
s o n a l t y , such as s t o c k c e r t i f i c a t e s , bank a c c o u n t s , o r 
the d e b e n t u r e s i n v o l v e d i n the case a t b a r . In Hruby v. 
Wayman, 230 Iowa 653, 656, 298 N.W. 639, 640, we s a i d : 
'The word " S u r v i v o r " o r " S u r v i v o r s h i p " has no e q u i v o c a l 
meaning * * Pr o p e r words c r e a t i n g a j o i n t t enancy, 
such as we have h e l d the language o f the de b e n t u r e s t o 
do, a re always h e l d t o make a j o i n t e s t a t e , w i t h the 
whole i n t e r e s t g o i n g t o the s u r v i v o r upon the death o f 
the o t h e r j o i n t t e n a n t , o r j o i n t t e n a n t s . See S w i t z e r v. 
P r a t t , 237 Iowa 788, 796, 23 N.W.2d 837, 8^2, i n which 
the s u r v i v o r was h e l d t o be the s o l e owner o f the p r o p e r t y 
i n v o l v e d and a b l e t o make a good t i t l e by conveyance by 
h e r s e l f a l o n e . " 

Very t r u l y y o u r s , 

0S:mmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



COMSEriVATIQNt oLpgal sponsors for federal aid - County drainage d i s t r i c t s , c i 
and towns may qualify as legal sponsor under Public Law 566 wit. 
the purview of the chapters applicable, Iowa Code 1958. 
County Conservation boards have no-power to qualify as legal spons 
under Public Law 566, as per chapter 111A, Iowa Code 1958. 

d February the Third 
1 9 6 0 

Mr. William H. Greiner, Secretary 
State S o i l Conservation Conanittee 
Building 

Dear Mr. Greiner* 

Reference i s mad© to your l e t t e r of July 16, 1958, that sets out 

as fQllowsi 
"We have had a previous opinion that s o i l conservation 
d i s t r i c t s and county boards of supervisors may sign 
these applications as le g a l sponsors since they have 
power to construct, operate and maintain works of imr-
provement. Recently we have had other agencies sign as 
o f f i c i a l sponsors. These agencies include county 
drainage d i s t r i c t s and c i t i e s and towns. 

are wondering i f these groups can sign these applications 
as legal sponsors. There i s another group that also might 
be able to sign as a l e g a l sponsor, and t h i s i s the county 
conservation boards being established i n many counties 
throughout th© state." 

In reply theretot 

A. County Drainage D i s t r i c t s 

1. 16 USCA 1002 defines " l o c a l organization" 
"...Any state, p o l i t i c a l subdivision thereof, 
s o i l or water conservation d i s t r i c t , flood 
prevention or control d i s t r i c t , or combination 
thereof, or any other agency having authority 
under state law to carry out, maintain and 
operate works of improvement 

16 USCA 1002 defines "works of improvement" 
"Any undertaking fort 

(1) Flood prevention (iacluding 
s t r u c t u r a l and land treatment 
measures) or 

(2) A g r i c u l t u r a l phases of the 
conservation, development, 
u t i l i z a t i o n and disposal of 
water (including measures for 
i r r i g a t i o n and drainage). 

2. 

/ 

\ 
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3, Section 455,1, Code 1958 provides as follows* 

"The board of supervisors of any 
county s h a l l have j u r i s d i c t i o n , power, 
and authority * * * to e s t a b l i s h a 
drainage d i s t r i c t * * * and to locate 
and establish levees, and cause to be 
constructed as hereinafter provided 
any levee, d i t c h , d rain, or watercourse, 
or s e t t l i n g basins i n connection there
with, or to straighten, widen, deepen 
or change any natural watercourse * * *• 

4. Section 455.2, Code 1958 provides* 

"The drainage of surface waters froift 
a g r i c u l t u r a l lands or the protection 

/ of such lands frocs overflow s h a l l be 
presumed * * *.** 

5. Section 467B.1 provides* 

"Whenever any county, * * * or other 
agency s h a l l engage or p a r t i c i p a t e i n 
any project for flood * * * control* 
flood prevention * * * i a cooperation 
with the federal goveranaent, * * * the 
counties i n which said project s h a l l 
be carried on s h a l l have the j u r i s d i c t i o n , 
power, and authority through the board 
of supervisors to construct, operate 
and maintain said project. * * 

6. Section 467B.2 provides* 

"Any county isay, i n accordance with the 
provision of t h i s chapter, accept federal 
funds f o r aid i n any project for flood 
* * * con t r o l , flood prevention, and 
may coroperate with the federal government 

7. Section 462.7, Code 1958, provides* 

"Trustees s h a l l have c o n t r o l , supervision 
and management of the d i s t r i c t * * * and 
s h a l l be clothed with a l l of th© powers 
conferred on the board or boards of super
visors -for the c o n t r o l , management and 
supervision of drainage * * * d i s t r i c t s . " 
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The question of whether a county drainage d i s t r i c t can act as a 

l e g a l sponsor on an application f o r benefits conferred under Public 

Lass 566 i s twofold. 

F i r s t * I f the county drainage d i s t r i c t i s under the control and 

supervision of the board of supervisors, then the county board of super

visors i n the i r capacity as supervisors of the county can be l e g a l 

sponsors. (Letter opinion Forrest to Greiner July 15, 1958) The 

supervisors say be l e g a l sponsors while acting i n the capacity of saanagers 

of the county drainage d i s t r i c t provided that such application i s made 

for the purpose of flood prevention. Statutes establishing drainage 

d i s t r i c t s and the powers to be exercised by the county board of super

v i s o r s thereunder i s limited to those expressly provided f o r by statute. 

However, additional Implied powers necessary to carry out those expressed 

i s w i t h i n the scope of the board. ( M i t c h e l l County vs Gden, 219 Iowa 793, 

259 W. 774). 

A drainage d i s t r i c t has no authority to request aid under Public 

Lai» 566 for s o i l conservation purposes because s o i l conservation i s not 

wit h i n the primary purpose for which a drainage d i s t r i c t i s established. 

However, a drainage d i s t r i c t can request aid for any undertaking for flood 

prevention because i t i s one of the presumptions f o r the purpose of es

tablishing drainage d i s t r i c t s (See Section 455.2, Code 1958) The 

statutes concerning drainage d i s t r i c t s should be l i b e r a l l y construed. 

(Thorson vs. Board of Supervisors, . M. _ . Iowa, . . . 90 I . W. 

2d 730} Therefore, i n view of the provisions i n 467B.1, drainage d i s 

t r i c t s which are managed or controlled by the supervisors, can be 

leg a l sponsors within the cleaning of Public Lsw 566. 
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Secondly* When the drainage d i s t r i c t i s managed by duly elected 

trustees, may the trustees sign applications as legal sponsors within the 

purview of Public Law 566? 

Section 462.1, Iowa Code 1958, provides that trustees are authorized 

to saanage drainage d i s t r i c t s * . . . i n which the o r i g i n a l construction has 

been completed and paid for by bond issue or otherwise... 1' 

Section 462.27, Iowa Code 1958, supra, clothes th© trustees with 

. a l l the powers of the board of supervisors. However, th i s provision EJUSt 

be construed within the provisions of section 455.135, Iowa Code 1958. 

This section sets out the duties of the board of supervisors or, trustees 

i n keeping a d i s t r i c t i n repair once i t has been established* 

Therefore, section 455.135, Iowa Code 195B, l i r d t s the powers con

ferred upon the trustees under section 462.27, Iowa Code 1958. (Smith 

vs fetonona-Harrison Drainage D i s t r i c t , 178 Iowa 823, 160 '3. W. 229) 

16 USCA 1002, supra, defines a l o c a l organization as any State 

•••water conservation d i s t r i c t , flood prevention or control d i s t r i c t . . . o r 

any other agency having authority under State law to carry out, m i n t a i n 

and operate works of improvement. 

Section 462.27, Iowa Code 1958, supra, expressly states the duties 

and powers of the trustees limited by section 455.135, Iowa Code 1958, 

thereby conferring " l o c a l agency"/,authority as per section 467 B.1 Iowa 

Code 1958. 

Therefore, as the drainage d i s t r i c t , managed by the trustees, i s 

a l o c a l agency, i t thereby i s within the provisions of 16 USCA 1002. How

ever, section 467B.1, Iowa Code 1958, supra, l i m i t s the authority of a 

drainage d i s t r i c t when rcanaged by trustees} as the section states* 
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"the counties i n which said project s h a l l be carried 
on s h a l l have the j u r i s d i c t i o n , power and authority 
through the board of supervisors to construct, operate 
and maintain said project..." (Saphasis supplied) 

The r e s u l t i s that the trustees may sign as a le g a l sponsor, 

the signing |JUJ£ be approved by the board of supervisors. 

E. C i t i e s and Towns 

1. Section 368.47, Iowa Code 1958 provides: 

"Whenever the government of the united 
States, acting through i t s proper 
agencies or inst r u m e n t a l i t i e s , w i l l 
undertake, i n whole or i n part, the 
o r i g i n a l construction or planning of 

- inprovet«ents within or adjacent to 
the corporate boundaries of any municipal 
corporation or the repair or a l t e r a t i o n 
of e x i s t i n g improvements wit h i n or ad
jacent to the corporate boundaries of 
any Esunicipal corporation and which im
provements w i l l benefit said municipal 
corporation, or which could be con
structed , repaired, or altered by said 
municipal corporation, when authorized by a 
majority vote of the e l e c t o r s thereof 
at a general, regular or special e l e c t i o n 
called for thet purpose as provided i n 
section 368.46 acting through i t s dock 
board i n the case of iraproveaients referred 
to i n chapter 384 or acting through i t s 
council i n the case of a l l other improve-
laents, s h a l l have the power to enter into 
end to perfora such agreen«nts with the 
United States as may be necessary to meet 
federal requirements, including the giving 
of indemnifying agreements to the United 
States holding 2nd saving the United States 
free frora damages due to the construction 
and subsequent maintenance of the improve
ments, including the granting of easements 
or other interests i n r e a l estate, snd i n 
cluding the taking over, r e p a i r and 
maintenance of the improvements. Any 
agreement or agreements with the United 
States contemplated herein my be entered 
into by the K.unicipal corporation a.s herein 
provided i n advance of the adoption of a 
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f i n a l plan f o r such Improvements, such 
agreement to be e f f e c t i v e i f the plan of 
in^rovejaent i s f i n a l l y adopted. 

2. Section 395.1, Iowa Code 1958 provides* 

" C i t i e s and towns are hereby empowered 
to establish a flood control system 
for the protection or reclamation of 
property situated within the l i m i t s of 
such c i t i e s or towns, fro® floods or 
hid^waters and to protect property i n 
Such c i t i e s from the e f f e c t s of flood 
water, whenever the establishments of 
such a flood control system s h a l l , i n 
the judgment of the c i t y council, or 
other governing body, of such c i t y , be 
conducive tc public convenience and 
welfare, and such c i t i e s and towns may 
i n accordance with the provisions of 

' t h i s chapter, deepen, widen, straighten, 
a l t e r , change, d i v e r t , or otherwise 
Improve watercourses wit h i n or without 
t h e i r l i e i t s , by constructing levees, 
etabankments, structures, impounding 
re a e i v o i r s , or conduits and improve, 
widen and establish s t r e e t s , a l l e y s 
and boulevards across and adjacent to 
the abandoned or new channel or conduit 
and provide for the payment of the cost, 
and maintenance of such flood control 
a c t i v i t i e s under the text?>s of t h i s chapter. 

The establishjaent, construction and 
operation of a flood control system 
as authorized by t h i s section Is 
declared to be a l o c a l itcprovetaent, 
conferring special benefits upon 
property affected thereby." 

3. Section 395.26, Iowa Code 195S provides* 

" C i t i e s and towns may i n accordance 
with the provisions of t h i s chapter 
accept federal aid i n the doing of 
the acts provided i n section 395.1, 
and taay assume such portion of the 

,) cost thereof not discharged by such 
federal a i d . They s h a l l have power of 
condemnation as provided i n section 395.2." 
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I t should be noted that section 368.47 gives authority f o r c i t i e s 

and towns to enter i n t o agreessents with the Federal goveraiaent "on 

.yfcj.frs- of ltcproveiae^t. (Eiephasis ours) However, when the work of 

ii^roves>ent f a l l s w i t h i n the purview of chapter 395 i . e. a flood 

c o n t r o l syste©, the same s h a l l govern c i t i e s and towns. 

Therefore, c i t i e s and town may be legal sponsors under Public Law 566 

as governed by section 368.47 or chapter 395, Iowa Code 1958, whichever 

i s applicable* 

C. County Conservation Boards 

1. Section I l l A . l provides* 

"The purposes of th i s chapter are to create 
a county conservation board and to authorize 
'counties to acquire, develop, maintain and 
make available to the inhabitants of the 
county, public parks, preserves, parkways, 
playgrounds, recreational centers, county 
for e s t s , w i l d l i f e and other conservation 
az^as, and to promote and preserve the 
health and general welfare of the people, 
to encourage tl*e orderly development and 
conservation of natural resources, and 
to c u l t i v a t e good c i t i z e n s h i p by providing 
adequate program© of public recreation." 

2. Section 111A.7 provides* 

"Any county conservation board may co
operate with the federal government or 
the state government or any department 
or agency thereof to carry out the pur
poses and provisions of t h i s chapter..•" 

The county conservation board has the power to construct, operate, 

and maintain works of improvement. (Section 111A.4) However, the purpose 

for which they were organized as defined i n Section I l l A . l i e c l e a r l y stated 

and does not include either flood prevention or a g r i c u l t u r a l phases of con

servation, labile i t i s true that Section 111/,.7 gives the county conservation 

board the power to co-operate with the Federal governtient i t does not 
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s p e c i f i c a l l y give thest the right to enter into agreement and accept 

Federal funds, except as an aid to and i n co-operation with the govern

ment i n carrying out the purpose, as defined i n Section I l l A . l , Code 

1958, for which the county conservation board was established. Therefore, 

county conservation boards cannot be lega l sponsors under Public Law 564 

because flood prevention and s o i l conservation are not the primary 

purposes f o r which county conservation boards are established. 

Very t r u l y yours, 

, JAMES R. SfcGGERT 
ASSISTANT ATTCRtfEV GENERAL 

JSK/l 



*mBX HEALTH: B a r b e j L _ s j T o ^ n c e n s e s . Under the p r o v i s i o n s 
of- §158.11 i t was T n T i n t e n t o t the l e g i s l a t u r e t o r e q u i r e a 
s i n g l e b a r b e r shop l i c e n s e f o r each e s t a b l i s h m e n t o r p l a c e of 
b u s i n e s s , i r r e s p e c t i v e of the number of s e p a r a t e l y l i c e n s e d 
b a r b e r s c o n d u c t i n g t h e i r own b a r b e r l n g b u s i n e s s i n the same , \ 
e s t a b l i s h m e n t . ^ (§^a^l£> M 'A^-UttK^ t+i^J 

February k, i960 Z~ t*f-

Dr. Edmund G. Zlmmerer, M.D., H.P.H. 
Commissioner 
Department o f H e a l t h 
L O C A L 

A t t n : C l y d e L. Kenyon, D i r e c t o r 
B a r b e r D i v i s i o n 

Dear Dr. Zimmerer: 

I have your r e c e n t f a v o r in which you s t a t e : 
"We r e s p e c t f u l l y r e q u e s t an o p i n i o n as t o the 
l e g a l i t y o f a h o l d e r o f a b a r b e r shop l i c e n s e 
l e a s i n g the c h a i r s t o l i c e n s e d b a r b e r s t o be 
o p e r a t e d by such l i c e n s e d b a r b e r as h i s own 
i n d i v i d u a l b u s i n e s s . Thereby, each l e s s e e 
becomes, i n f a c t , en independent o p e r a t o r . 
As such i s he c o n s i d e r e d e i t h e r manager o r 
p r o p r i e t o r o f a b a r b e r shop and r e q u i r e d t o 
have a b a r b e r shop l i c e n s e ? Would I t be 
s a i d t h a t he i s o p e r a t i n g 3 b a r b e r shop w i t h 
in a b a r b e r shop? I f the answer i s yes, 
c o u l d two o r more b a r b e r shop 1Icenses be 
i s s u e d i n the same shop at the same address? 

"On the o t h e r hand, i s i t your o p i n i o n t h a t 
S e c t i o n 158.11, Code of Iowa, s i m p l y means 
t h a t a b a r b e r shop l i c e n s e i s r e q u i r e d f o r 
the p r a c t i c i n g o f b a r b e r i n g i n a s p e c i f i c 
room a t a s p e c i f i c l o c a t i o n r e g a r d l e s s o f 
the l e s s o r , l e s s e e o r employer, employee r e 
l a t i o n s of the l i c e n s e d b a r b e r s p r a c t i c i n g 
t h e r e i n ? " 

and i n r e p l y t h e r e t o we beg t o a d v i se a S f o l l o w s : 

S e c t i o n i 5 8 . l l , Code of Iowa, r e l a t i n g t o b a r b e r shops 
reads as f o l l o w s : 

" 1 . F or the purpose o f t h i s c h a p t e r , a barber 
shop s h a l l mean an e s t a b l i s h m e n t o r p l a c e o f 
b u s i n e s s where one o r more per s o n s engage i n 
the p r a c t i c e o f b a r b e r i n g as d e f i n e d in s e c t i o n 
158.1. 

^ - z 
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"2. A b a r b e r s c h o o l o r c o l l e g e s h a l l mean an 
e s t a b l i s h m e n t o p e r a t e d by any p e r s o n , o r p a r t 
n e r s h i p f o r the t e a c h i n g o f b a r b e r i n g as d e f i n e d 
i n s e c t i o n 158.2. 
"No person o r p a r t n e r s h i p s h a l l m a i n t a i n o r 

o p e r a t e a b a r b e r s c h o o l o r a b a r b e r shop u n t i l 
he o r they s h a l l have o b t a i n e d a l i c e n s e f o r 
t h a t purpose from the s t a t e department o f 
h e a l t h , Each such l i c e n s e s h a l l e x p i r e a t the 
same time and s h a l l be renewed i n the same 
manner as an i n d i v i d u a l b a r b e r 1 i c e n s e . Any 
such l i c e n s e may be suspended, r e v o k e d , or 
renewal t h e r e o f d e n i e d by the board of b a r b e r 
examiners f o r v i o l a t i o n o f any p r o v i s i o n of 
s t a t u t e o r r u l e o f t h e department o f h e a l t h p e r 
t a i n i n g t o the o p e r a t i o n o f b a r b e r shops o r 
b a r b e r s c h o o l s , a f t e r f i n d i n g f o l l o w i n g due 
n o t i c e and h e a r i n g b e f o r e the bo^rd o f b a r b e r 
examiners. 
" E v e r y a p p l i c a t i o n f o r a l i c e n s e t o m a i n t a i n 

or o p e r a t e a b a r b e r shop o r a b a r b e r s c h o o l 
s h a l l be made on a form f u r n i s h e d by the 
s t a t e department o f h e a l t h and s h a l l c o n t a i n 
such i n f o r m a t i o n r e l a t i v e t o o w n e r s h i p , man
agement, l o c a t i o n , s a n i t a t i o n , and o t h e r d a t a 
c o n c e r n i n g s a i d b u s i n e s s as may be r e q u i r e d 
by the department. 

"The s t a t e department o f h e a l t h s h a l l c o l l e c t , 
i n a d d i t i o n t o the annual i n d i v i d u a l l i c e n s e f e e 
r e q u i r e d by s e c t i o n 147.80, an i n s p e c t i o n f e e of 
te n d o l l a r s f o r ev e r y b a r b e r shop o r b a r b e r 
s c h o o l h e r e a f t e r opened and e v e r y b a r b e r shop 
or b a r b e r s c h o o l c h a n g i n g o w n e r s h i p b e f o r e i t 
may open f o r b u s i n e s s o r b e f o r e the new owner 
assumes the c o n t r o l and management o f the 
b a r b e r shop on the same s i t e as an e x i s t i n g 
shop and under the same owner s h i p s h a l l not 
f o r the purpose o f t h i s s e c t i o n be c o n s i d e r e d as 
a new shop." 

I t i s noted t h a t subparagraph 1 of the above quoted 
s t a t u t e d e f i n e s what c o n s t i t u t e s a b a r b e r shop. 

Sec. k.\ ( R u l e s o f C o n s t r u c t i o n ) s t a t e s t h a t --
"Words and phrases s h a l l be c o n s t r u e d a c c o r d i n g t o the c o n t e x t 
and the approved usage of the language; * * *" 

A c c o r d i n g t o the f a c t s s t a t e d and the form o f l e a s e 
s u b m i t t e d w i t h your r e q u e s t , the h o l d e r o f t h e b a r b e r shop 
l i c e n s e i s the owner o f the f e e o r the e n t i r e l e a s e h o l d i n t e r e s t 
i n the l o c a t i o n o r p l a c e of b u s i n e s s f o r which the shop l i c e n s e 
was i s s u e d . 



Dr. Edmund G. Zimmerer, M.D., M.P.H. -3- F e b r u a r y k, I960 

There a r e no t e c h n i c a l words o r phrases such as may 
have a c q u i r e d a p e c u l i a r o r a p p r o p r i a t e meaning i n - l a w , as 
would t a k e the d e f i n i t i o n o f a b a r b e r shop as d e l i n e a t e d i n 
Sec. 158.11(1) out o f the r u l e of c o n s t r u c t i o n above quoted. 

The l e g i s l a t u r e i s i t s own l e x i c o g r a p h e r in d e f i n i n g 
terms as a p p l i e d t o any g i v e n s t a t u t e . 

The s t a t u t e reads "a b a r b e r shop" i n the s i n g u l a r 
f o rm " s h a l l mean an e s t a b l i s h m e n t o r p l a c e of b u s i n e s s 
where one o r more persons engage i n the p r a c t i c e o f b a r b e r i n g 
as def ined In s e c t i o n 158.1." 

Thus i t i s e v i d e n t t h a t one o r s e v e r a l p r o p e r l y 
l i c e n s e d b a r b e r s can c a r r y on t h e i r b a r b e r i n g b u s i n e s s i n the 
same e s t a b l i s h m e n t o r p l a c e o f b u s i n e s s w i t h o u t each such bar
ber s e c u r i n g a s e p a r a t e b a r b e r shop l i c e n s e . 

T h e r e f o r e , based on the f a c t s p r e s e n t e d , i t i s our 
o p i n i o n t h a t i t was the i n t e n t o f the l e g i s l a t u r e t o r e q u i r e 
a s i n g l e b a r b e r shop l i c e n s e f o r each e s t a b l i s h m e n t or p l a c e 
of b u s i n e s s , i r r e s p e c t i v e o f the number o f s e p a r a t e l y l i c e n s e d 
b a r b e r s c o n d u c t i n g t h e i r own b a r b e r l n g b u s i n e s s i n the same 
es t a b l 1 s h m e n t . 

Yours t r u l y , 

FRANK D. BIANCO 
A s s i s t a n t A t t o r n e y General 

FDBrkvr 



1 NSfiTUT!0MS7> Under Chapter 161, A c t s o f the 58th G.A., a 
t r a n s f e r e e from the E l d o r a T r a i n i n g School i s not e n t i t l e d 
t o c o u r t a p p o i n t e d c o u n s e l , t h e r e f o r e a c l a i m f i l e d f o r 
compensation f o r a t t o r n e y ' s f e e s w i l l be d i s a l l o w e d . 

F e b r u a r y k, I960 

Mr. George W. C a l l e n i u s , Chairman 
Board of C o n t r o l of S t a t e I n s t i t u t i o n s 
L O C A L 

Dear Mr. C a l l e n i u s : 

T h i s i s i n r e p l y t o your r e c e n t l e t t e r i n which 
you r e f e r t o a t r a n s f e r o f an inmate a t the Boy's T r a i n i n g 
S c h o o l , E l d o r a Iowa, t o the Men's R e f o r m a t o r y , Anamosa, 
Iowa. 

Your s p e c i f i c q u e s t i o n i s : 

"Under the p r o v i s i o n s o f Chapter 161, A c t s 
of the 58th General Assembly, i s i t n e c e s s a r y 
t h a t a d efense a t t o r n e y be a p p o i n t e d , and, 
If so, from what funds s h o u l d he be p a i d ? " 

We must f i r s t c o n s i d e r Chapter 161, A c t s of the 5 8 t h 
General Assembly which p r o v i d e s : 

" S e c t i o n 1. Chapter two hundred e i g h t e e n (218) 
Code 1958, i s hereby amended by adding t h e r e t o 
the f o l l o w i n g s e c t i o n : 

•The board of C o n t r o l o r the d i r e c t o r o f 
c o r r e c t i v e i n s t i t u t i o n s may o r d e r the t r a n s f e r 
o f inmates o f t h e t r a i n i n g s c h o o l f o r boys t o 
the men's r e f o r m a t o r y f o r c u s t o d i a l c a r e when
ever i t Is d e t e r m i n e d t h a t such a c t i o n w i l l be 
c o n d u c i v e t o the w e l f a r e o f t h e o t h e r inmates 
of the s c h o o l . Such t r a n s f e r s h a l l be e f f e c t e d 
by a p p l i c a t i o n i n w r i t i n g t o the d i s t r i c t c o u r t , 
or any judge t h e r e o f , o f the county i n which the 
s a i d t r a i n i n g s c h o o l i s s i t u a t e d . Upon the g r a n t 
ing of the o r d e r of t r a n s f e r , the t r a n s f e r s h a l l 
t a k e p l a c e . The c o u n t y a t t o r n e y o f the s a i d 
county s h a l l appear in s u p p o r t o f such a p p l i c a 
t i o n . The c o s t of t h e t r a n s f e r s h a l l be p a i d 
from the funds o f the t r a i n i n g s c h o o l f o r boys.'" 



Mr. George W. C a l l e n i u s -2- F e b r u a r y k, I960 

An e x a m i n a t i o n o f t h i s enactment i n d i c a t e s q u i t e 
c l e a r l y t h a t the l e g i s l a t u r e has g i v e n the board of c o n t r o l 
power t o e f f e c t u a t e a t r a n s f e r t o the men's r e f o r m a t o r y , 
when i t w i l l be c o n d u c i v e t o the w e l f a r e o f o t h e r inmates. 
The l e g i s l a t u r e has e s t a b l i s h e d the p r o c e d u r e t o be f o l l o w e d 
and has s p e c i f i c a l l y d e s i g n a t e d the county a t t o r n e y as b e i n g 
t h e one r e s p o n s i b l e f o r p r e s e n t i n g the a p p l i c a t i o n t o t h e 
c o u r t , b u t , no mention i s made as t o the t r a n s f e r e e s r i g h t t o 
c o u n s e l . The p r i m a r y q u e s t i o n , t h e r e f o r e , i s whether the 
t r a n s f e r r e e i s e n t i t l e d t o c o u n s e l as a m a t t e r o f r i g h t . 

A r t i c l e 1, §10 o f the C o n s t i t u t i o n o f the S t a t e o f 
Iowa p r o v i d e s t h a t an accused person s h a l l have the r i g h t o f 
co u n s e l i n a l l c r i m i n a l p r o s e c u t i o n s . The l e g i s l a t u r e then 
e n a c t e d s e c t i o n 775.4 which p r o v i d e s t h e manner by wh i c h 
c o u n s e l s h a l l be a p p o i n t e d i n a c r i m i n a l p r o c e e d i n g . 

I t i s q u i t e c l e a r f rom an e x a m i n a t i o n o f the p e r t i n 
e n t s e c t i o n s o f the Code t h a t the l e g i s l a t u r e i n t e n d e d o n l y t o 
p r o v i d e an a t t o r n e y i n c r i m i n a l p r o c e e d i n g s when an i n d i v i d u a l ' s 
l i b e r t y was i n v o l v e d . There i s no such r i g h t i n v o l v e d i n the 
i n s t a n t c a s e . The young man has been committed t o a s t a t e 

.)• i n s t i t u t i o n . Because t h e T r a i n i n g School was u n a b l e t o cope w i t h 
h i s a c t i v i t i e s , he i s b e i n g t r a n s f e r r e d t o Anamosa, another 
S t a t e I n s t i t u t i o n . 

There was no r i g h t e x i s t i n g a t Common Law t h a t an 
i n d i v i d u a l be r e p r e s e n t e d by c o u n s e l . The l e g i s l a t u r e has p r o 
v i d e d o n l y t h a t an i n d i v i d u a l be r e p r e s e n t e d i n a c r i m i n a l 
p r o c e e d i n g . The c o u r t i s not endowed w i t h s p e c i a l powers to 
a p p o i n t c o u n s e l e x c e p t when an i n d i v i d u a l i s charged w i t h a 
c r i m i n a l o f f e n s e . 

T h e r e f o r e , i t i s t h e o p i n i o n of t h i s w r i t e r t h a t the 
t r a n s f e r e e was not e n t i t l e d t o c o u n s e l . 

The c r i m i n a l p r o c e e d i n g s have a l r e a d y been h e l d and 
committment was made t o an i n s t i t u t i o n under the s u p e r v i s i o n o f the 
Board of C o n t r o l . T h i s i s an i n t e r d e p a r t m e n t a l t r a n s f e r . The 
Board of C o n t r o l a p p l i e d t o have the young man t r a n s f e r r e d t o another 
S t a t e i n s t i t u t i o n under i t s c o n t r o l , because they f e l t t h a t the t r a n s f e r 
would be i n the b e s t i n t e r e s t s o f the o t h e r inmates a t t h e E l d o r a 
Boy's T r a i n i n g S c h o o l . 

Yours v e r y t r u l y , 

* MARION R. NEELY 
A s s i s t a n t A t t o r n e y General 

MRN:kvr' 



Drs^na^eJDl^rOot5- An owner of platted l o t s which, In the aferegate, 
t o t a l 3 gicres itPnot a.bona f i d e owner of a g r i c u l t u r a l land'so as 
to q u a l i f y as a trustee under the provisions of Section 462*7 of the 
1953 Code. ( i^.^ K £ U w 4 &>> ttt^., */g/dd ) 

F e b r u a r y 8, I960 

Mr. Sansuel 0. Erhardt 
i'apello County Attorney 
Ottumwa, Iowa 

Dear PP. Erh&rdtt 
Your l e t t e r of January 27, i960, has been referred to 
tae by the' Attorney General Noraan Srbe. l a your l e t t e r 
you request an opinion on th© following question to-wite: 

"Is ® person owning land In a drainage d i s t r i c t 
having t i t l e to several l o t s which, i n the 
agragafce, contain on® or saver®! store© of land 
smd does or dan us®'this lssnd for a g r i c u l t u r a l 
purposes qu a l i f y for.a trusts® of th©'said 
drainage d i s t r i c t s 

Section 463.7 of 1958 Cod© states: 

"Each trustee s h e l l b e a c i t i z e n of the United 
States, not l e s s than 21 y«ssra of age, -a 
resident of the oou&ty snd & b o w fid© owner' 
of a g r i c u l t u r a l l a s d i n th© ©lection d i s t r i c t 
for which he i s elected." 

The Supreme Court i n State v«. Patterson, 1955, 246 Iowa 
1129, 70 W*tf. 2d 83$ at page 841 of then Northwestern 
Report defined the, term "bona fid©* to mean: 

"In g-ood f a i t h honesty se distinguished fro?a 
bad f a i t h j without fraud or unfair'dealing" 

?he l e g i s l a t u r e f o r c e r t a i n purposes has defined the 
tera> " a g r i c u l t u r a l land®*. In Section 426.2, 1958 Cod©, 
a g r i c u l t u r e ! land© are defined aa follow©: 

" A l l t r a c t s of land of ten acres or more 
not l a i d o f f into l o t a of l e s s than ten acres 
or divided by streets and a l l e y s into parcels 
of lese than ten sores l y i n g within any school 
corporation i n t h i s atafc© and in good f a i t h 
used f o r a g r i c u l t u r a l or h o r t i c u l t u r a l purposes, 
tKaphasis supplied) 

£4 - 2 ~/(o 



Page 2 

Mr. Samuel 0. E r h a r d t 

S e a t t o o 404 , 13 o f t h e 1958 Code d e f i n e s a g r i c u l t u r a l -
l a n d s as t h a t l a n d "which i s i n good f a i t h o c c u p i e d 
and used f o r h o r t i c u l t u r a l p u r p o s e s . " The Supreme 
Court i n S t a t e v s . P a t t e r s o n , s u p r a , i s commenttng on 
* p r e d e c e s s o r o f S e c t i o n 404 . 15 a t page 841 o f t h e 
N o r t h w e s t e r n Beporfc s t a t e s : 

"We have h e l d t h a t t h e r e must be more t h a n 
mere a c t u a l occupancy and use f o r such e 
p u r p o s e , o r e l s e t h e r e w o u l d have been no 
o c c a s i o n f o r t h e use o f t h * term * i n good 
f a i t h * and t h a t t h e ̂ t e q t of, frfoe, i n 
©oquiring t h e l a n d i e o f c o n t r o l l i n g 
i m p o r t a n c e . * (Emphasis s u p p l i e d ) 

I t i s our o p i n i o n t h a t a t r u s t e e t o q u a l i f y under t h e 
p r o v i s i o n s o f S e c t i o n 462.? o f t h e Code amet own l a n d 
i n t h e e l e c t i o n d i s t r i c t w h i c h l e n d i s i n good f a i t h 
toeing u s e d f o r a g r i c u l t u r a l purposes o r w h i c h l a n d was 
purch a s e d w i t h t h e I n t e n t on t h e p a r t o f t h e owner 
t o use i t f o r a g r i c u l t u r a l p u r p o s e s . Land t h e t has been 
p l a t t e d and s u b - d i v i d e d »ith t h e i n t e n t t o s e l l o f f l o t s 
f o r r e s i d e n t i a l , c o auaerelal o r i n d u s t r i a l purposes c o u l d 
n o t be c o n s i d e r e d «&s a g r i c u l t u r a l l a n d even though i t s 
p r e s e n t temporary use I s a g r i c u l t u r a l o r even though 
the l a n d i e a d a p t a b l e t o a g r i c u l t u r a l p u r p o s e s . 

I t i e o u r o p i n i o n t h a t t h e owner o f t h e t h r e e ~ a c r c t r a c t 
d e s c r i b e d I n your q u e s t i o n would not q u a l i f y as a t r u s t e e 
s i n c e he would not be a bona f i d e owner o f a g r i c u l t u r a l 
l a n d i n t h e e l e c t i o n d i s t r i c t f o r which he i s e l e c t e d . 

V e r y t r u l y y o u r s , 

C. J . Lyman 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 
f o r Iowa S t a t e Highway Commission 

JLH:lie 



AERONAUTICS: Q i ^ I i j l & u i ^ — C l a i m s h o u l d 
be s u b m i t t e d t o t h e l e g i s l a t i v e c l a i m s c o m m i t t e e by t h e 
p e r s o n c l a i m i n g t h e r e f u n d ; Code s e c t i o n 328.2^+ b e i n g n e a r l y 
i d e n t i c a l w i t h Code s e c t i o n 3 2 1 . 1 2 6 ( 1 ) . / /\ , A J. /e 

• 1/ ^ • ^ ̂  ^ Lit \*>J Uf. 

F e b r u a r y B, r>'60 

Iowa A e r o n a u t i c s C o m m i s s i o n 
S t a t e H 0 u s e 

L O C A L 

A t t n : L. IV. fiolverton, A i r E n f . O f f i c e r -

Gent 1 emen: 
R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f J a n u a r y 26 

as f o l l o w s : 

" Q u e s t i o n has a r i s e n w i t h t h i s o f f i c e i n w h i c h 
an o p i n i o n i s needed f o r d i s p o s i t i o n . The 
p r o b l e m i s one c o n c e r n i n g an a i r c r a f t w h i c h was 
r e g i s t e r e d d e l i n q u e n t l y i n t h e f i s c a l p e r i o d 
s u b s e q u e n t t o t h e one i n w h i c h i t was f i r s t 
due f o r r e g i s t r a t i o n and f o r w h i c h a r e f u n d i s 
s o u g h t , due to o u t - o f - s t a t e s e l l i n g , o r d i s 
m a n t l i n g , i n a c c o r d a n c e w i t h S e c t i o n 328.24-$ 
and f o r w h i c h a p p l i c a t i o n f o r r e f u n d i s made 
a t , o r w i t h i n , t e n d a y s f o l l o w i n g t h e d a t e o f 
a c t u a l d e l i n q u e n t r e g i s t r a t i o n . 

"Can a r e f u n d be g r a n t e d a g a i n s t t h i s l a t e 
r e g i s t r a t i o n f r o m a n o t h e r f i s c a l p e r i o d ( r e g 
i s t e r e d d u r i n g t h e c u r r e n t f i s c a l p e r i o d ) when 

.ci t h e a i r c r a f t was s o l d o u t o f s t a t e o r d i s m a n t l 
p r i o r t o t h e t i m e o f r e g i s t r a t i o n , d u r i n g e i t h e r 
t h e p a s t o r c u r r e n t f i s c a l p e r i o d s ? " 

S e c t i o n 328.24-, t o w h i c h you r e f e r , h as i t s c o u n t e r p a r t 
o f l o n g s t a n d i n g i n s u b s e c t i o n 1, s e c t i o n 3 2 1 . 1 2 6 o f t h e 
mo t o r v e h i c l e l a w . We a r e a d v i s e d t h e s t a n d i n g p r o c e d u r e 
u n d e r t h e same s e t o f f a c t s where r e f u n d o f a u t o m o b i l e 



iowa teronautics C o m m i s s i o n - 2 ~ F e b r u a r y 8 , i 9 6 0 

r e g i s t r a t i o n i s s o u g h t i s s u b m i s s i o n o f t h e c l a i m t o t h e 
l e g i s l a t i v e c l a i m s c o m m i t t e e . In v i e w o f t h e s i m i l a r i t y 
o f w o r d i n g o f t h e two s t a t u t e s , i t a p p e a r s t h e same 
p r o c e d u r e s h o u l d be f o l l o w e d u n d e r Code s e c t i o n 328.2*+. 

V e r y t r u l y y o u r s . 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : b l 



MOTOR VEHICLES: ScJjojpl_tase^ of p u p i l s . 
Section 321.372,~Code of Iowa, 1958"relating to discharging 

of pupils from school buses applies to school d i s t r i c t s of c i t i e s 
and towns. £ p j^&tfi S 4 * ^ M . 2/9/) 

& 2~/ g 

February 9, I960 

.Mr. D. M. Station 
ConaaiBsloner 
Department of Public Safety 
L O C A L 

Dear S i r : 

Pvaference i s made to your request f o r an opinion on the 
following ta&tter, to wit J 

"The Department of Public Safety has been requested 
to interpret Section 321.372, Code of Iowa, 1958. 

"With reference to t h i s and other applicable 
statutes^ your opinion i s r e s p e c t f u l l y requested 
as to whether the provisions of Section 321.372 
s h a l l apply i n 'school d i s t r i c t s ' of c i t i e s and 
towns." 

In reply thereto s 

Section 321.372, Code of Iowa, 195& reads as follows: 

"1. The d r i v e r of any school bus used to trans
port children to and from a public school s h a l l , 
when stopping to receive or discharge p u p i l s , 
turn on the f l a s h i n g stop warning signals l i g h t s 
at a distance of not l o s s than three hundred 
feet , nor more than f i v e hundred feet from the 
point where said pupils are to be received or 
discharged from the bus. M the point of 
receiving or discharging pupils the d r i v e r of 
the bus s h a l l bring bus to a stop and extend 
the stoparm. After receiving or discharging 
p u p i l s , th© bus d r i v e r s h a l l turn o f f the 
flashin g stop warning l i g h t s , r e t r a c t the stop-
arm and then proceed on the route. No school 
bus s h a l l stop to load or unload pupils unless 
there i s a t l e a s t three hundred feet of clear 
v i s i o n i n each d i r e c t i o n . 
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"2. A l l pupils s h a l l be received and. discharged 
from the ri g h t front entrance of every school bus 
and i f said pupils mist cross the highway, they 
s h a l l be required to pass i n front o f the bus, 
look i n both d i r e c t i o n s , and proceed to cress 
the highway only on signal from the bus d r i v e r . 
n3» The driver of any vehicle when Beeting a 
school bus on which the stop warning signal 
l i g h t s are fl a s h i n g s h a l l reduce the speed of 
said vehicle to not more than twenty miles per 
hour, and s h a l l bring said vehicle to a complete 
stop when school bus stops and stop signal era 
i s extended and said vehicle s h a l l remain stopped 
u n t i l stop arm i s retracted a f t e r which d r i v e r 
m y proceed with due caution. 
rtThe dr i v e r of any vehicle overtaking a school 
bus s h a l l not pass a school bus when f l a s h i n g 
stop warning signal l i g h t s are f l a s h i n g and 
s h a l l bring said vehicle to e complete stop 
not closer than f i f t e e n feet of the school bus 
when I t i s stopped and stoparm i s extended, and 

) s h a l l reisain stopped u n t i l the stopann i s 
retracted and school bus resumes motion, or 
u n t i l signalled by the d r i v e r to proceed. 

"This section s h a l l not apply to •business' 
and 'residence* d i s t r i c t s but s h a l l apply i n 
suburban d i s t r i c t s of c i t i e s end towns." 

Section 321.1* Sub-paragraph 57 and 321.1, Sub-paragraph 
58 contain d e f i n i t i o n s of "business d i s t r i c t * * and "residence 
d i s t r i c t " as follows: 

"57. 'Business d i s t r i c t ' means the t e r r i t o r y 
contiguous to and including a highway when 
f i f t y percent or more o f the frontape thereon 
for a distance of throe hundred feet or laore 
i s occupied by buildings i n us© f o r business. 
n 5 S . 'Residence d i s t r i c t ' means the t e r r i t o r y 
within s c i t y or town contiguous to and i n c l u d 
ing a highway, not comprising a business, sub
urban or school d i s t r i c t , where f o r t y percent 
or more of the frontage on such highway f o r 
a distance of three hundred feet or more i s 
occupied by dwellings or by dwellings and 

j buildings i n use f o r business." 
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In addition "school d i s t r i c t " i s also defined i n Section 
321.1 i n Sub-paragraph 59 thereof which reads aB follows: 

" 5 9 . 'School d i s t r i c t ' means the t e r r i t o r y con
tiguous to and. including a highway f o r a d i s 
tance of two hundred feet i n either d i r e c t i o n 
from a schoolhouse i n a c i t y or town." 

As you w i l l note from, reading Section 321.372 set out above, 
t h i s section dees not apply to business and residence d i s t r i c t s . 
Turning now to the d e f i n i t i o n of residence d i s t r i c t set out above, 
you w i l l notice that a school d i s t r i c t i s excepted frow. that 
d e f i n i t i o n and, therefore, the provisions of Section 321.372, Code 
of Iowa, 1958 applies to school d i s t r i c t s , as defined i n Section 
321.1 (59), Code of Iowa, 1958, of c i t i e s and towns. 

Very t r u l y yours, 

CHPijml 
CARL H. PEECH 
Assistant Attorney General 
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1958, the A e r o n a u t i c s Commission i s not a u t h o r i z e d to r e c e i v e i n f o r m a 
t i o n r e l a t i v e to c l a i m s f o r r e f u n d s made by u s e r s of a v i a t i o n g a s o l i n e , 

F e b r u a r y 1 I , i 9 6 0 

Hon. M. L. Abrahamson 
T r e a s u r e r 
L O C A L 

A t t e n t i o n : C. E. Borg, S u p e r i n t e n d e n t 
Gas Tax Refund D i v i s i o n 

Dear S i r : 

We have your l e t t e r o f r e c e n t d a t e in which you 
s t a t e : 

"The l a s t l e g i s l a t u r e passed i n t o law t h a t 
the revenue c o l l e c t e d by the Motor V e h i c l e F u e l 
Tax Department s h a l l be r e f u n d e d t o the Aero-
n a t u i c s Commission w i t h t h e p r o v i s i o n t h a t 
d e d u c t i o n s be made o f t h e c l a i m s p a i d as Motor 
Fu e l Tax Refund on a v i a t i o n f u e l . 

" W i l l you k i n d l y g i v e us your o p i n i o n o f the 
f o l l o w i n g q u e s t i o n : 

"'Can we p r o v i d e the A e r o n a u t i c s Commission 
any i n f o r m a t i o n which they would d e s i r e r e l a 
t i v e t o c l a i m s and i n v o i c e s , and w a r r a n t s 
i s s u e d t o r e f u n d c l a i m a n t s w i t h o u t v i o l a t i n g 
Chapter 324, S e c t i o n 62 o f the Iowa Motor 
V e h i c l e F u e l Tax Law, headed I n f o r m a t i o n C o n f i 
d e n t i a l ? " 

i n r e p l y t h e r e t o we would a d v i s e you as f o l l o w s : 

The p e r t i n e n t s e c t i o n s o f the s t a t u t e w i t h which your 
q u e s t i o n i s concerned reads as f o l l o w s : 

§324.62 " I n f o r m a t i o n c o n f i d e n t i a l . A l l i n f o r 
m a t ion o b t a i n e d by the t r e a s u r e r o r h i s r e p r e 
s e n t a t i v e s , agents o r employees from the 
examining o f r e p o r t s o r r e c o r d s r e q u i r e d t o 
be f i l e d or kept under the p r o v i s i o n s of t h i s 
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c h a p t e r s h a l l be t r e a t e d as c o n f i d e n t i a l and 
s h a l l not be d i v u l g e d e x c e p t t o a member o r 
members of the g e n e r a l assembly or any d u l y 
a p p o i n t e d committee o r e i t h e r o r both house's 
t h e r e o f or t o a r e p r e s e n t a t i v e of the s t a t e 
h a v i n g some r e s p o n s i b M i t y i n c o n n e c t i o n w f t h 
the c o l 1 e c t i o n of the t a x e s imposed o r i n p r o 
c e e d i n g s brought under the p r o v i s i o n s of t h i s 
c h a p t e r ; p r o v i d e d , however, t h a t the t r e a s u r e r 
s h a l l make a v a i l a b l e T t o r p u b l i c i n f o r m a t i o n 
on o r b e f o r e the l a s t day of the month t o l l o w 
i n g the month in which the t a x i s r e q u i r e d to 
be p a i d the names of the d i s t r i b u t o r s and as 
t o each of them the t o t a l g a l l o n s r e c e i v e d in 
t h e s t a t e and s e p a r a t e l y , the r e c e i v e d g a l l o n s 
( l ) e x p o r t e d or s o l d t o r e x p o r t , TT) s o l d t a x -
f r e e i n the s t a t e t o e n t i t i e s t h a t a r e exempt 
f r o m the t a x , and ( 3 ) s o l d t a x - f r e e i n the s t a t e 
t o e n t i t i e s r e q u i r e d t o r e p o r t and account f o r 
t h e t a x t h e r e o n . The t r e a s u r e r s h a l l a l s o make 
a v a l labl<e t o the p u b l i c i n f o r m a t i o n w i t h ri i p 
s p e c t t o s p e c i a l f u e l d e a l e r s and u s e r s and as 
t o each of them the g a l l o n a g e used and t a x e s 
p a i d . The t r e a s u r e r , upon r e q u e s t of o f f i c i a l s 
e n t r u s t e d w i t h enforcement ot the motor v e h i c l e 
f u e l t a x laws of the f e d e r a l government o r any 
o t h e r s t a t e , may f o r w a r d t o such o f f i c i a l s any 
p e r t i n e n t i n f o r m a t i o n which he may have r e l a t i v e 
t o motor f u e l and s p e c i a l f u e l p r o v i d e d the 
o f f i c i a l s o f the o t h e r s t a t e f u r n i s h t o the 
t r e a s u r e r l i k e i n f o r m a t i o n . 

"Any person v i o l a t i n g the p r o v i s i o n s o f t h i s 
s e c t i o n , and d i s c l o s i n g the c o n t e n t s of any 
r e c o r d s o r r e p o r t s r e q u i r e d t o be kept o r made 
under the p r o v i s i o n s of t h i s c h a p t e r , e x c e p t 
as h e r e i n a b o v e p r o v i d e d , s h a l l upon c o n v i c 
t i o n be f i n e d not l e s s than one hundred d o l l a r s 
nor more than one thousand d o l l a r s or be con
f i n e d i n the county j a i l n o t l e s s than t h i r t y 
days nor more than s i x months." (Emphasis Ours) 

As w i l l be n o t e d s a i d s t a t u t e r e q u i r e s t h a t " a l l i n f o r 
m a t ion o b t a i n e d by the t r e a s u r e r o r h i s r e p r e s e n t a t i v e s , §gents o r emp
l o y e e s * * * s h a l l be t r e a t e d as c o n f i d e n t i a l and s h a l l not be 
d i v u l g e d e x c e p t * * *" and t h e r e a f t e r s p e c i f i c a l l y enumerates th o s e 
persons ent i 11ed t o r e c e i v e the i n f o r m a t i o n and type of i n f o r m a t i o n 
t h a t may be made p u b l i c . 

We f a i l t o f i n d any p r o v i s i o n i n the law, Chapter 328, 
Code of Iowa, 1958 ( A e r o n a u t i c s Commission) and p a r t i c u l a r l y Sec. 328.12 
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(Powers and D u t i e s ) such as would q u a l i f y the commission as a 
- - " r e p r e s e n t a t i v e o f the s t a t e h a v i n g some r e s p o n s i b i l i t y In 
c o n n e c t i o n w i t h the c o l l e c t i o n of t a x e s imposed o r i n p r o c e e d i n g s 
b r o u g h t under the p r o v i s i o n s of t h i s c h a p t e r ; " . 

By amendment t o Chapter 324, the 58th General Assembly 
( c h a p t e r 247, H.F. 244) p e r m i t t e d the s a i d commission t o r e c e i v e 
any u n c l a i m e d r e f u n d s of t a x e s on a v i a t i o n g a s o l i n e s o l d , s a i d 
f u n d s t o be c r e d i t e d t o the " s t a t e a v i a t i o n f u n d " . We do not 
t h i n k t h i s p r o v i s i o n would c o n s t i t u t e the A e r o n a u t i c s Commission 
a t a x c o l 1 e c t i n g body, and p e r m i t them t o come w i t h i n the e x c e p t i o n s 
enumerated i n Sec. 324.62. 

T h e r e f o r e , under t h e f a m i l i a r r u l e of c o n s t r u c t i o n t h a t 
i n c l u s i o n by s p e c i f i c mention e x c l u d e s what i s not mentioned, i t 
i s our o p i n i o n t h a t under the p r o v i s i o n s o f Sec. 324.62 the Aero
n a u t i c s Commission i s not p e r m i t t e d nor a u t h o r i z e d t o r e c e i v e the 
i n f o r m a t i o n d e s c r i b e d i n your l e t t e r . 

V ery t r u l y y o u r s . 

FRANK D. BIANCO 
A s s i s t a n t A t t o r n e y General 

FDBtkvr 



SCHOOLS: Reo r gan i z a t i on -- A t t o r n e y f e e s a r e n o t p a r t o f 
e x p e n s e s i n S e c t i o n . 275 *26 , Code 1958. . 

F e b r u a r y l 5 , i 9 6 0 

Mr. C h a r l e s H. S c h o l z 
Mahg.ska C o u n t y A t t o r n e y 
L a c e y B l o c k B u i l d i n g 
115 N o r t h M a r k e t S t r e e t 
0 s k a 1 oo s a ? ! o wa 

Dear S i r ; 

T h i i s t o s c k n o w 1 e uge you r 2 ~ x t « r o f <J a n u a r y d*•) 
i n w h i c h you s t a t e the- f o l l o w i n g : 

" R e c e n t l y a p r o p o s i t i o n f o r t h e o r y a r n z r . t i o n 
o f t h e O s k a l o o s s Community S c h o o l D i s t r i c t was 
de Tito tod a t an e l e c t i o n h e l d u n d e r t h e p r o v i s i o n s 
o f C h a p t e r 275 o f t h e Code. i n c o n n e c t i o n w i t h 
t h o s e p r o c e e d i n g s an a t t o r n e y who was n o t d i r e c t l y 
e m p l o y e d by any o f t h e s c h o o l d i s t r i c t s i n v o l v e d 
o r by t h e Mahaska C o u n t y B o a r d o f £ducat i on,' but 
who was e m p l o y e d by a s o - c a l l e d ' s t e e r i n g c o m m i t t e e * 
f o r m e d f o r t h e p u r p o s e o f p r o m o t i n g t h e p r o p o s e d 
o r o a n i z a t i o n , t h e members o f w h i c h c o m m i t t e e were 
all r e s i d e n t s o f t h e s e v e r a l s c h o o l d i s t r i c t s 
i n v o l v e d i n t h e p r o p o s i t i o n , r e n d e r e d e x t e n s i v e 
p r o f e s s i o n a l s e r v i c e s i n t h e p r e p a r a t i o n end c i r 
c u l a t i o n o f t h e p e t i t i ons,' c o n d u c t i no t h e v a r i o u s 
p r o c e e d i n g s b e f o r e t h e B o a r d , p r e p a r a t i o n o f t h e 
8 o a r d ' s d e c i s i o n s on o b j e c t i o n s t h e r e t o and p r c p -
a r a t i o n o f t h e n o t i c e o f e l e c t i o n . 

" I r e q u e s t y o u r o p i n i o n as t o w h e t h e r t h e 
a t t o r n e y f e e s o f t h e a t t o r n e y r e f e r r e d t o a r e 
i n c l u d e d i n t h e e x p e n s e s r e f e r r e d t o i n S e c t i o n 
2 7 5 . 2 6 , p a r t i c u l a r l y i n v i e w o f t h e f a c t t h a t t h e 
f i r s t s e n t e n c e o f t h a t s t a t u t e r e f e r s t o 1 e x p e n s e s 
i n c u r r e d by t h e S u p e r i n t e n d e n t and .Boa rd o f E d u c a t i o n 
i n c o n n e c t i o n w i t h t h e p r o c e e d i n g s ' * I nr.srouch as 

6&~ :2.^)/ 
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t h e C o u n t y Board o f E d u c a t i o n i s m e e t i n g d u r i n g 
t h e f i r s t week o f F e b r u a r y and d e s i r e s a t t h a t 
t i m e t o make t h e a p p o r t i o n m e n t o f e x p e n s e s i n 
c o n n e c t i o n w i t h t h e d e f e a t e d p r o c e e d i n g s , I w i l l 
a p p r e c i a t e r e c e i v i n g y o u r o p i n i o n by F e b r u a r y 1ot 5 

i 9 6 0 i f i t i s a t a l l p o s s i b l e f o r you t o r e n d e r 
i t by t h a t t i m e . " 

In r e p l y t h e r e t o , we a d v i s e a s f o l l o w s : 

The c o u n t y a t t o r n e y , upon r e q u e s t , s h o u l d r e n d e r t h e 
n e c e s s a r y l e g a l a d v i c e t o t h e c o u n t y s u p e r i n t e n d e n t o f 
s c h o o l s and t h e c o u n t y b o a r d o f e d u c a t i o n . T h e r e i s no 
e x p r e s s s t a t u t o r y a u t h o r i t y f o r t h e employment o f o t h e r 
c o u n s e l by t h e c o u n t y b o a r d o f e d u c a t i o n . The o n l y s t a t u 
t o r y a u t h o r i t y f o r t h e employment o f c o u n s e l i s f o u n d i n 
S e c t i o n 279»35j Code 1 9 ? 8 , but s u c h a u t h o r i t y i s l i m i t e d t o 
t h e s c h o o l c o r p o r a t i o n . 

The e x p e n s e s w h i c h must be b o r n e by t h e r e s p e c t i v e 
s c h o o l d i s t r i c t s must be f o u n d e x p r e s s l y i n C h a p t e r 275? 
Code 1956. Such e x p e n s e s i n c l u d e t h e p r e p a r a t i o n o f 
n o t i c e s , p u b l i c a t i o n o f n o t i c e s , p r e p a r a t i o n o f d e c i s i o n s , 
m i n u t e s o f t h e m e e t i n g , e t c . The i t e m s r e f e r r e d t o a r e 
p r i m a r i l y c l e r i c a l i n n a t u r e and S e c t i o n 2 7 5 * 2 6 , Code 1956 
p l a c e s t h e b u r d e n o f s u c h e x p e n s e s upon t h e a f f e c t e d s c h o o l 
d i s t r i c t s and n o t upon t h e c o u n t y s u p e r i n t e n d e n t o r t h e 
c o u n t y b o a r d o f e d u c a t i o n . 

I f t h e c o u n t y s u p e r i n t e n d e n t o r t h e c o u n t y b o a r d o f 
e d u c a t i o n h a s n o t i n f a c t d i r e c t l y i n c u r r e d some o f t h e 
a f o r e - m c n t i o n e d e x p e n s e s , t h e n t h e e x p e n s e o f t h e p r e p a r a t i o n 
o f some o f t h e n e c e s s a r y p a p e r s c a n n o t be i n d i r e c t l y i m p o s e d 
upon t h e s c h o o l d i s t r i c t s . I t a p p e a r s f r o m y o u r l e t t e r t h a t 
t h e " s t e e r i n g c o m m i t t e e " r e t a i n e d t h e c o u n s e l f o r t h e d i r e c t 
b e n e f i t o f t h e s a i d c o m m i t t e e and as an i n c i d e n t t h e r e t o 
i n d i r e c t l y h e l p e d t h e c o u n t y b o a r d o f e d u c a t i o n . 

T h e r e f o r e , i n answer, t o y o u r q u e s t i o n , a t t o r n e y f e e s 
a r e n o t t o be i n c l u d e d i n t h e ' e x p e n s e s r e f e r r e d t o i n S e c t i o n 
275*2.6) Code 195B, b e c a u s e o f t h e l a c k o f e x p r e s s s t a t u t o r y 
a u t h o r i t y i n t h e c o u n t y s u p e r i n t e n d e n t o r t h e c o u n t y b o a r d 
o f e d u c a t i o n t o r e t a i n s u c h c o u n s e l . 

Y o u r s ve r y t r u l y , 

THEODQR V;. REHv/iANN, J R . 
A s s i s t a n t A t t o r n e y G o n e r ? 1 

TfcR.bl 
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NjmJJiat-a%t,_£apjeJis Ditto marks a r e p e r m i s s a b l e and l e g a l f o r 

\S ' f i x i n g the d a t e upon which s i g n a t u r e was w r i t t e n . Each i n d i v i d u a l 
(() n o m i n a t i o n paper must be n o t a r i z e d s e p a r a t e l y . F i g u r e s a r e p e r -

1 m i s s a b l e i n w r i t i n g o ut the d a t e . 

F e b r u a r y 16, I960 

Hon. M a r v i n W. S m i t h 
S t a t e R e p r e s e n t a t i v e 
P a u l l i n a , Iowa 

My dear Mr. S m i t h : 

T h i s w ! l l acknowledge r e c e i p t o f yours o f the 5 t h 

i n s t . i n which you submit the f o l l o w i n g : 
H l would l i k e t o ask a q u e s t i o n on l e g a l i t y In 
r e g a r d t o n o m i n a t i o n papers i f I may. Some o f 
my own papers came back w i t h d i t t o marks i n t h e 
d a t e column. I t u r n e d t o t h e code t o see what 
i t s a i d about d a t i n g t h e s i g n a t u r e and noted t h a t 
t h e d a t e i s r e q u i r e d t o be w r i t t e n o ut by s i g n o r . 
i s t h a t c o r r e c t ? A l s o n o t e d the code s a i d t h a t 
where t h e r e a r e more than one sheet they s h o u l d 
be c l i p p e d t o g e t h e r and t r e a t e d as one nomina
t i o n p a p e r . Does t h a t mean t h a t t h e r e i s o n l y 
one n o t a r i z a t i o n n e c e s s a r y f o r the o f f i c e r e g a r d 
l e s s o f t h e number o f s h e e t s i f one person has 
t h e a c q u a i n t a n c e t o so w i t n e s s ? T h i r d , and t h i s 
i s g e t t i n g t o be a l e n g t h y q u e s t i o n , when i n the 
c o u r t house. C o r r i n e G i l l i s p i e w rote out the 
month i . e . F e b r . 2, I960 and commented In so 
d o i n g t h a t t h i s was p r o p e r r a t h e r than 2-2-60. 
i took t h a t she meant i t was b e t t e r form. At 
l e a s t I hope i t does n o t i n v a l i d a t e o r I have 
not done you much good." 

In r e p l y t h e r e t o , I a d v i s e you as f o l l o w s : 

1. D i t t o marks a r e p e r m i s s a b l e and l e g a l i n s o f a r 

as f i x i n g the d a t e upon wh i c h t h e s i g n a t u r e was w r i t t e n . See 
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O p i n i o n s o f t h e A t t o r n e y G e n e r a l i n t h e r e p o r t o f 1910 a t 

page 255. 

2. Each n o m i n a t i o n paper f o r a p a r t i c u l a r c a n d i d a t e 

f o r s p e c i f i c o f f i c e i s r e q u i r e d t o be n o t a r i z e d . W h i l e t h e s e 

may be t r e a t e d as one n o m i n a t i o n p a p e r , each s e p a r a t e s h e e t 

c o n s t i t u t i n g t he n o m i n a t i o n paper s h o u l d bear a n o t a r y c e r t i 

f i c a t i o n . See S e c t i o n 43.17, Code o f 1958. 

3. As between w r i t i n g o u t t h e month and the day o f 

th e month and d e s i g n a t i n g them by f i g u r e s i n s t e a d o f names, 

i l l e g a l i t y i s not p r e s e n t . In d e s c r i b i n g such month and day, 

e i t h e r by name o r by number, no q u e s t i o n o f l e g a l i t y a r i s e s . 

Y ours v e r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

O S j k v r 



ELECTIONS:-. V o t i n g m a c h i n e s -- Under Code s e c t i o n ; j2 .2 , a 
3 t o 2 v o t e i s n o t s u f f i c i e n t to meet t h e r e q u i r e m e n t s o f 
a " t w o - t h i r d s v o t e " V f o r t h e p u r p o s e o f a u t h o r i z i n g p u r c h a s e 

o f v o t i n g m a c h i n e s . - ( 0 ^ * frvMJHJ, HotAAjCM fat t 2/&/fa) 
2- Z 3 

F e b r u a r y l 6 , 19&0 

Mr, R o b e r t S. B r u n e r 
C a r r o l l C o u n t y A t t o r n e y 
l l S g - u e s t F i f t h 
C a r r o l l , Iowa 

Dear Mr a B r u n e r t 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f F e b r u a r y 10 
as f o l i o w s t 

" S e c t i o n 5 2 . 2 o f t h e 195B Code o f Iowa p r o v i d e s 
t h a t t h e Board o f S u p e r v i s o r s 'may, by a 2/3 
v o t e , a u t h o r i z e , p u r c h a s e , and o r d e r t h e use 
o f v o t i n g m a c h i n e s i n any one o r more v o t i n g 
p r e c i n c t s w i t h i n s a i d c o u n t y * * **. 

"The B o a r d o f S u p e r v i s o r s o f C a r r o l l C o u n t y i s 
composed o f f i v e members. At one o f i t s 
m e e t i n g s l a s t f a l l , t h e S o a r d d e c i d e d t o p u r 
c h a s e v o t i n g m a c h i n e s by a v o t e o f h t o 1. 
T h i s v o t e was s i m p l y on t h e q u e s t i o n o f w h e t h e r 
o r n o t t h e v o t i n g m a c h i n e s s h o u l d be p u r c h a s e d 
f o r C a r r o l l C o u n t y . 

" A f t e r t h a t m-eeting, t h e B o a r d i n v e s t i g a t e d 
two d i f f e r e n t makes o f v o t i n g m a c h i n e s a n d , 
a t a l a t e r m e e t i n g , vot?.d t o p u r c h a s e one o f 
t h e makes on c o n t r a c t . The v o t e on t h i s was 

"The q u e s t i o n now a r i s e s w h e t h e r t h e p u r c h a s e 
o f and c o n t r a c t f o r t h e v o t i n g m a c h i n e s by t h e 
r e c o r d e d v o t e o f t h r e e t o two i s v a l i d i n t h e 
l i g h t o f t h e p r o v i s i o n s o f S e c t i o n 5 2 . 2 w h i c h 
re qu i r e a 1 2 / 3 v o t e ' . 

"The o p i n i o n o f y o u r o f f i c e w i l l be g r o a t l y 
app r GC i , - ; t od. !' 



Mr. R o b e r t S. B r u n a r - 2 - F e b r u a r y l 6 , i 9 6 0 

The - f u l l t e x t o f Code s e c t i o n 5 2 . 2 r e a d s a s f o l l o w s . 

" P u r c h a s e . The b o a r d o f s u p e r v i s o r s o f any 
c o u n t y , o r t h e c o u n c i l o f any i n c o r p o r a t e d 
c i t y o r town i n t h e s t a t e may, by a t w o -
t h i r d s v o t e , a u t h o r i z e , p u r c h a s e , and o r d e r 
t h e u s e o f v o t i n g m a c h i n e s i n any one. o r 
more v o t i n g p r e c i n c t s w i t h i n s a i d c o u n t y , 
c i t y , o r t o w n , u n t i l o t h e r w i s e o r d e r e d by 
s a i d b o a r d o f s u p e r v i s o r s o r c i t y o r town 
c o u n c i 1 . " 

From t h e e x p r e s s l a n g u a g e o f t h e s t a t u t e , i t a p p e a r s 
t h e r e q u i r e m e n t o f a t w o - t h i r d s v o t e a p p l i e s t o t h e p u r c h a s e 
i t s e l f and n o t m e r e l y t o t h e g e n e r a l q u e s t i o n o f w h e t h e r 
o r n o t t o p u r c h a s e . C o n v e r t i n g t h e a c t u a l v o t e and r e q u i r e d 
v o t e t o t h e l e a s t common d e n o m i n a t o r , a j t o 2 v o t e i s a 
n i n e - f i f t e e n t h s vote,- w h e r e a s t h e r e q u i r e d t w o - t h i r d s v o t e 
i s e q u a l t o t e n - f i f t e e n t h s . S i n c e n i n e - f i f t e e n t h s i s l e s s 
t h a n t e n - f i f t e e n t h s , t h e v o t e was n o t s u f f i c i e n t t o a u t h o r i z e 
t h e p u r c h a s e . •, 

V e r y t r u l y y o u r s . 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : b l 



WELFARE: S e t t l e m e n t - C o u n t y R e l i e f — Under Code s e c t i o n 
2 5 2 . 1 6 , one.. who r e c e i v e s r e l i e f b e f o r e r e s i d i n g i n a c o u n t y 
one y e a r d o e s n o t a c q u i r e s e t t l e m e n t but r e t a i n s h i s o l d 
s e t t l e m e n t f o r so l o n g as he c o n t i n u e s t o r e c e i v e r e l i e f . 
The c o u n t y o f r e s i d e n c e may r e c o v e r f r o m t h e c o u n t y o f s e t t l 
ment t h e amount o f re 1 i e f . f u r n i s h e d . _ / f \ 

V F e b r u a r y 17, 196C> # ^ 

'.' r . G. A. Cad.y 
F r a n k l i n C o u n t y A t t o r n e y 
Ik.mpton, iowa 

Dear K'r. Cody: 

R e c e i p t i s a c k n o w l e d g e d o f yo u r l e t t e r o f F e b r u a r y 12 
a n f o l l o w s : 

" I am r e q u e s t i n g an o p i n i o n f r o m y o u r o f f i c e 
c o n c e r n i n g t h e f o l l o w i n g f a c t u a l s i t u a t i o n : 

"A f a m i l y l i v e s i n F r a n k l i n C o u n t y and ha a 
been s e r v e d w i t h a n o t i c e t o d e p a r t u n d e r the. 
f o r m e r s t a t u t e , S e c t i o n 252.16» The f a m i l y w i l l 
h a ve l i v e d i n F r a n k l i n C o u n t y c o n t i n u o u s l y f o r 
one y e a r J u l y ' i - , i 9 6 0 , s i n c e t h e c h a n g e i n t h e 
s t a t u t e went i n t o e f f e c t J u l y 1>'59« However, 
t h e f a m i l y i s now r e q u e s t i n g g e n e r a l a s s i s t a n c e , 
and 0 r e q u e s t hes been made by F r a n k l i n C o u n t y 
t o t h e c o u n t y where th*s f a m i l y h a s l e g a l s e t t l e 
ment f o r p o o r r e l i e f . The c o u n t y t h a t i s l e g a l l y 
r e s p o n s i b l e h e s i t a t e s i n g i v i n g t h e r e l i e f i f i t 
i s g o i n g t o i n t e r f e r e w i t h t h e s e t t l e m e n t i n 
F r a n k l i n C o u n t y . The q u e s t i o n i s : V ou 1 d the-
c o u n t y au t h0 r i i ng t h o r •(• 1 i e f bc- f i n a n c i a 1 1 y 
r e s p o n s i b l e a f t e r J u l y ' r , I 9 6 0 , ,~nd i f s o , f o r 
how l o n g ? 

"An a d d i t i o n a l q u e s t i o n i s : I f t h e an s w e r 
t o t h e above q u e s t i o n i s i n th-. a f f i r m a t i v e , c s n 
a c o u n t y t h a t i s f i n a n c i a l l y r e s p o n s i b l e r e f u s e 
t o p ay c 1 a ims f o r a f a " i i 1 y l i v i n g i n a n 0 1 h r 
e o u \ >y > 



A c c o r d i n g t o an o p i n i o n d a t e d J u n e 5 3 1959 (STAFF t o 
J o h n s o n . P o w e s h i e k Co. A t t y . ) , l e g a l s e t t l e m e n t u n d e r th'e 
f a c t s y ou d e s c r i b e c a n n o t be a c q u i r e d i n F r a n k l i n C o u n t y 
p r i o r t o J u l y ls-, i 9 6 0 . A c o p y o f t h e a f o r e s a i u o p i n i o n i s 
a t t a c h e d h e r e t o . 

You i n q u i r e w h e t h e r p r e s e n t payment o f g e n e r a l r e l i e f t o 
t h e f a m i l y i n q u e s t i o n now r e s i d i n g i n F r a n k l i n C o u n t y w o u l d 
o r e v e n t t h a t f a m i l y f r o m a c o u i r i n t ? l e p a l s e t t l e m e n t i n 
F r a n k l i n C o u n t y on J u l y f t , I 9 6 0 . I he an s w e r t o t h i s q u e s t i o n 
i s d i r e c t l y f u r n i s h e d by s u b s e c t i o n 3 o f Code s e c t i o n 2 5 2 . 1 6 , 
w h i c h was n o t amended. I t p r o v i d e s i n p e r t i n e n t p o r t : 

". . . any p e r s o n who i s b e i n g s u p p o r t e d by 
p u b l i c f u n d s s h a l l n o t a c q u i r e a s e t t l e m e n t i n 
s a i d c o u n t y u n l e s s s u c h p e r s o n b e f o r e . . . b e i n g 
s u p p o r t e d t h e r e b y h a s a s e t t l e m e n t i n s a i d c o u n t y . " 

i n t h e c a s e o f A u d u b o n .County v. V o p e s s o r ^ 226 Iowa 2.61, 291 
H» W. 135? t h e Supremo C o u r t o f Iowa, h e l d t h a i where p o o r 
p e r s o n s were t r a n s p o r t e d f r o m C a s s C o u n t y t o Audubon C o u n t y 
a n d w e r e r e c e i v i n g r e l i e f f r o m C a s s C o u n t y b e f o r e t h e move 
and r e c e i v e d r e l i e f f r o m Audubon C o u n t y a f t e r t h e move, t h e y 
a c q u i r e d no l e g a l s e t t l e m e n t i n Audubon C o u n t y . To l i k e 
e f f e c t see 193li- R e p o r t o f t h e A t t o r n e y G e n e r a l , page 631 > 
1936 R e p o r t o f t h e A t t o r n e y G e n e r a l , page 3 l ; ' 7 ; and 19^2 R e p o r t 
o f the. A t t o r n e y G e n e r a l , page 37« 

In t h e 19'+2 o p i n i o n , s u p r a , a s i m i l a r q u e s t i o n w as 
c o n s i d e r e d , t h e q u e s t i o n b e i n g : 

"Mow- s u p p o s e x comos f r o m a n o t h e r Iowa c o u n t y 
w h i c h wo w i l l c a l l 'A C o u n t y 1 --- and ' A C o u n t y ' 
r e f u s e s t o pay f o r * ' s s u p p o r t . W a s h i n g t o n C o u n t y 
i n s t e a d o f t a k i n g i t t o c o u r t and d e c i d i n g where 
t h e s e t t l e m e n t i s , m e r e l y g o e s ahead and f u r n i s h e s 
r e l i e f t o x f o r a y e a r . * « Does x a c q u i r e l e g a l 
s e 111 r. m n t i n W a s h i n g t o n Count y wh a re W a s h i n g t o n 
C o u n t y c o u l d have had t h e n u t t e r d e c i d e d i n c o u r t 
b u t d i d n o t ? " 

And th..- answer g i v e n ( b a s e d u p o n t h e q u o t e d s t a t u t e ) was: 

" I t i s o u r o p i n i o n t h a t r e f u s a l o f a n o t h e r 
c o u n t y t o a c c e p t r e s p o n s i b i l i t y f o r t h e r e l i e f 
c l i - j n t upon n o t i c e i s i m m a t e r i a l a n d . t h a t i f 
Wc-shi n g t o n C o u n t y i n t h .:• i n s t a n t case f u r n i she- o 
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r e l i e f t o t h e c l i e n t a t any p e r i o d d u r i n g t h e 
y e a r , he c a n n o t o b t a i n l e g a l s e t t l e m e n t i n 
W a s h i n g t o n C o u n t y . " 

In a n s wer t o t h e p a r t o f y o u r f i r s t q u e s t i o n as t o 
how l o n g t h e c o u n t y o f o r i g i n a l s e t t l e m e n t w o u l d r sins i n 
r e s p o n s i b l e f o r t h e r e l i e f o f one p r e v e n t e d f r o m o b t a i n i n g 
s e t t l e m e n t i n a n o t h e r c o u n t y by r e a s o n o f h i s s u p p o r t f r o m 
p u b l i c f u n d s , i q u o t e s e c t i o n 2 p 2 . 1 ? w h i c h p r o v i d e s : 

" S e t t l e m e n t c o n t i n u e s . A l e g a l s e t t l a m e n t 
once a c q u i r e d s h a l l so r e m a i n u n t i l s u c h p e r s o n 
h a s removed f r o m t h i s s t a t e f o r mora t h a n one 
y e a r o r h a s a c q u i r e d a l e g a l s e t t l e m e n t i n some 
o t h e r c o u n t y o r s t a t e . " 

Y o u r a d d i t i o n a l q u e s t i o n i s a n s w e r e d by s e c t i o n s 25*2. 
-:snd 29"2o2'-f- as amended. S e c t i o n 2 5 2 . 2 2 a s amended p r o v i d e s 
t h e M e c h a n i c s whereby F r a n k l i n C o u n t y may o b t a i n r e i m b u r s e 
ment f r o m t h e c o u n t y o f s e t t l e m e n t f o r r e l i e f f u r n i s h e d a s 
f o l l o w s : ' 

" C o n t e s t between c o u n t i e s . When r e l j s f i s 
g r a n t e d t o a p o o r p e r s o n h a v i n g a s e t t l e m e n t i n 
a n o t h e r c o u n t y , t h e a u d i t o r s h a l l a t o n c e by m a i l 
n o t i f y t h e a u d i t o r o f t h e c o u n t y o f h i s s e t t l e 
ment o f s u c h f a c t , a n d , w i t h i n f i f t e e n d a y s a f t e r 
r e c e i p t o f s u c h n o t i c e , s u c h a u d i t o r s h a l l i n f o r m 
t h e a u d i t o r o f t h e c o u n t y g r a n t i n g r e l i e f i f t h e 
c l a i m o f s e t t l e m e n t i s d i s p u t e d . I f i t i s n o t , 
th e p o o r p e r s o n , a t t h e r e q u e s t o f t h e a u d i t o r 
o r b o a r d o f s u p e r v i s o r s o f t h e c o u n t y o f h i s 
s e t t l e m e n t , may be m a i n t a i n e d where he t h e n i s 
a t t h e e x p e n s e o f s u c h c o u n t y , and w i . t h o u t 
a f f e c t i n g h i s l e g a l s e t t l e m e n t . 

" A l l l a w s r e l a t i n g t o t h e s u p p o r t o f t h e 
p o o r a s p r o v i 6ed by t h i s c h a p t e r sha 1 1 be J?pp I i -
c a b l e t o c a r e , t r e a t m e n t , and h o s p i t a l i z & x i o n 
p r o v i d e d by c o u n t y p u b l i c h o s p i t a l s . " 

S e c t i o n 252.2=+ as amended p r o v i d e s f o r . t h e l i a b i l i t y 
o f t h e c o u n t y o f s e t t l e m e n t : 

" C o u n t y o f s e t t l e m e n t l i a b l e . The c o u n t y 
where t h e s e t t l e m e n t i s s h a l l be l i a b l e t o t h e 
c o u n t y r e n d e r i n g r e l i e f f o r a l l r e a s o n a b l e 
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c h a r g e s and e x p e n s e s i n c u r r e d i n t h e r e l i e f and 
c a r e o f a p o o r p e r s o n . 

"When r e l i e f a s h e r e i n p r o v i d e d i s f u r n i s h e d 
by any g o v e r n m e n t a l a g e n c y o f t h e c o u n t y , t o w n s h i p 
o r c i t y , s u c h r e l i e f s h a l l bo deemed t o have been 
f u r n i s h e d by t h e c o u n t y i n w h i c h s u c h a g e n c y i s 
l o c a t e d and t h e a g e n c y f u r n i s h i n g s u c h r e l i e f 
s h a l l c e r t i f y t h e c o r r e c t n e s s o f t h e c o s t s o f 
s u c h r e l i e f t o t h e b o a r d o f s u p e r v i s o r s o f s a i d 
c o u n t y and s a i d c o u n t y s h a l l c o l l e c t f r o m t h e c o u n t y 
o f s u c h p e r s o n ' s s e t t l e m e n t . The amounts h e r e i n 
c o l l e c t e d by s a i d c o u n t y s h a l l be p a i d t o t h e 
a g e n c y f u r n i s h i n g s u c h r e l i e f . T h i s s t a t u t e a s 
h e r e i n amended s h a l l a p p l y t o s e r v i c e s and s u p p l i e s 
f u r n i s h e d as p r o v i d e d i n s e c t i o n 1 3 9 * 3 0 . " 

In summary, u n d e r t h e f a c t s s t a t e d i n y o u r l e t t e r , 
r e l i e f f u r n i s h e d by F r a n k l i n C o u n t y t o t h e r e l i e f c l i e n t 
who h a s n o t y e t a c q u i r e d s e t t l e m e n t i n F r a n k l i n C o u n t y 
w i l l p r e v e n t sudh r e l i e f c l i e n t f r o m a c q u i r i n g l e g a l 
s e t t l e m e n t i n F r a n k l i n C o u n t y u n d e r t h e t e r m s o f Code s e c t i o n 
25>2. I u ( 3 ) a s amended. F o r so l o n g a s su c h p a r s o n c o n t i n u e s 
t o be s u p p o r t e d by p u b l i c f u n d s h i s s e t t l e m e n t i n t h e c o u n t y 
f r o m w h i c h he came w i l l c o n t i n u e a s p r o v i d e d i n Code s e c t i o n 
2 5 2 . 1 7 * The l i a b i l i t y o f t h e c o u n t y o f s e t t l e m e n t t o 
F r a n k l i n C o u n t y f o r r e l i e f f u r n i s h e d i s f i x e d by Code 
s e c t i o n 252.2'+ a s amended and t h e m e c h a n i c s f o r n o t i f y i n g 
t h e c o u n t y o f s e t t l e m e n t by Code s e c t i o n 252.22 as amended. 
I f s u t t l e m e n t i s d i s p u t e d , t h e d i s p u t e may be r e s o l v e d a s 
p r o v i d e d i n Code s e c t i o n 2 5 2 . 2 3 a s amended. 

V e r y t r u l y y o u r s . 

LbOMAivD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

A t t y . 5 



HOSPITALS: C o u n t y — n u r s i n g homes — R e f e r e n c e made t o 
#58-8-6 and # 5 9 - 7 - 1 2 . " L e a s e o f p a r t o f c o u n t y h o s p i t a l t o 
a p r i v a t e n u r s i n g home may be a u t h o r i z e d by t h e v o t e r s Under 
Code s e c t i o n 3̂ +7 - 13 ( 12) but c o u l d n ot e x t e n d to t h e k i t c h e n 
and l a u n d r y f a c i l i t i e s , a s s u c h , o f a f u n c t i o n i n g c o u n t y 
h o s p i t a l - [ [ k i l o % &f.j 

F e b r u a r y I t , 19b. -

H o n o r a b l e Samuel £. R o b i n s o n 
S t a t e B a p r o s e n t a t i v« 
703 N o r t h 2d S t r e e t 
G u t h r i e C e n t e r , Iowa 

Dear felr• R o b i n s o n . 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f F e b r u a r y 6 
a s f a 1 l o w s : 

• i 
" G u t h r i e C o u n t y owns and o p e r a t e s a C o u n t y 

H o s p i t a l . A number o f c i t i z e n s o f G u t h r i e C o u n t y 
w o u l d l i k e f o r t h e c o u n t y t o c o n s t r u c t and o p e r a t e 
a C o u n t y N u r s i n g Home. Can t h i s be done u n d e r o u r 
p r e s e n t l a w s ? 

" A s s u m i n g y o u r a n s w e r i s no t o t h e p r e c e d i n g 
q u e s t i o n , t h e n I w o u l d l i k e t o know, -

" ( 1 ) C o u l d t h e C o u n t y l e a s e some o f t h e 
u n u s e d h o s p i t a l l a n d t o e p r i v a t e i n s t i t u t i o n 
f o r a t e r m o f 99 y e a r s f o r t h e c o n s t r u c t i o n o f 
a p r i v a t e l y owned n u r s i n g home? 

" ( 2 ) ' I f t h e above a n s w e r i s y e s , t h e n w o u l d 
i t be l e g a l f o r t h e h o s p i t a l t r u s t e e s t o make p 
l e a s e w i t h t h e p r i v a t e l y owned n u r s i n g ho^e t o 
f u r n i s h l a u n d r y f a c i l i t i e s and o r k i t c h e n 
f a c i l i t i e s o r t o l e t t h e p r i v a t e l y owned n u r s i n g 
home use i t s l a u n d r y and o r o t h e r k i t c h e n 
f a c i 2 i t i s s ? " 

R e f e r e n c e t o f i l e s o f t h e o f f i c e i n d i c a t e s t h e g e n e r a l 
q u e s t i o n c o n c e r n i n g c o u n t y o w n e r s h i p o f n u r s i n g - h o m e s was 
c o n s i d e r e d i n o p i n i o n s d a t e d ' u g u s t 19, 1956 ( S t r a u s s t o 
f j o r r j s o n , Wash. Co. A t t y . , # 5 6 - 0 - 6 ) and J u l y 10 , 1959 
( P e t a r s o n t o 0 • ife 11 e-y, S t . S e n . , # 5 9 - 7 - 1 2 ) / C o p i e s o f b o t h 



H o n o r a b l e Samuel E. R o b i n s o n - 2 - F e b r u a r y l b , i 9 6 0 

o p i n i o n s a r e e n c l o s e d h e r e w i t h and by r e f e r e n c e made p a r t 
h e r e o f . 

In a n s w e r t o y o u r f u r t h e r q u e s t i o n s , I w o u l d r e f e r you 
t o Code s e c t i o n 3 ^ 7 » 1 3 ( 1 2 ) , w h i c h empowers t h e c o u n t y 
h o s p i t a l t r u s t e e s t o : 

" S u b m i t t o t h e v o t e r s a t any r e g u l a r or 
s p e c i a l e l e c t i o n a p r o p o s i t i o n t o s e l l o r lease-
any s i t e s and b u i l d i n g s , e x c e p t i n g t h o s e d e s c r i b e d 
i n s u b s e c t i o n 11 h e r e o f , and upon s u c h p r o p o s i t i o n 
b e i n g c a r r i e d by a m a j o r i t y o f t h e t o t a l number o f 
v o t e s c a s t a t s u c h e l e c t i o n , may p r o c e e d t o s e l l s u c h 
p r o p e r t y a t e i t h e r p u b l i c o r p r i v a t e s a l e , and a p p l y 
t h e p r o c e e d s o n l y f o r : 

" a . R e t i r e m e n t o f bonds i s s u e d and o u t s t a n d i n g 
i n c o n n e c t i o n w i t h t h e p u r c h a s e o f s a i d p r o p e r t y so 
s o l d ; 

"b« i f u r t h e r p e r m a n e n t i m p r o v e m e n t s as t h e 
b o a r d o f h o s p i t a l t r u s t e e s may d e t e r m i n e . " 

T h u s , w h e t h e r o r n o t t h e l e a s e t o w h i c h y o u r f i r s t 
numbered q u e s t i o n r e f e r s may be made d e p e n d s upon t h e wi11 
o f t h e v o t e r s v o t i n g upon s u c h p r o p o s i t i o n a t a r e g u l a r o r 
s p e c i a l e l e c t i o n . 

S i n c e t h e q u o t e d s t a t u t e r e f e r s o n l y t o the. l e a s e o f 
" s i t e s and b u i l d i n g s " and n o t t o t h e l e a s e o f k i t c h e n o r 
l a u n d r y f a c i l i t i e s l o c a t e d w i t h i n s u c h b u i l d i n g s , I am o f 
t h e o p i n i o n t h e l e a s e t o w h i c h y o u r s e c o n d numbered q u e s t i o n 
r e f e r s w o u l d n o t be a u t h o r i s e d . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A . b l 
E n c l f ' 5 6 - 8 - 6 



'saesftL WELFARE: LE#X£ sfrffii&fl<fcjft» rAnti iroc o r DLiim rHniPQiw. 
P a r e n t s of an a d u l t r e c i p i e n t of b l i n d a s s i s t a n c e do not 
come w i t h i n the a p p l i c a t i o n o f th e p r o v i s i o n s of S e c t i o n 
252.16, s u b s e c t i o n 8, Code of Iowa, 1958. 

February 10, 1060. fc&&~2~2J&> 

Mr. Gordon J. Forsyth 
County Attorney 
Emmet County 
Estherville, Iowa 

Dear Mr. Forsyth: 

This Is to acknowledge receipt of your recent 
request for an opinion, which states as follows: 

"A question has arisen in the department of 
public welfare of Emmet County, Iowa, concerning a 
family who has made application for r e l i e f . The facts 
are as follows: 

•-•') 
"This family consists of a father and mother, 

and an adult son who is presently receiving aid to 
the blind assistance. The family moved to Emmet County 
from Warren County approximately fifteen years ago and 
at that time a non-resident notice was served upon the 
family and upon Warren County. The notice was accepted 
by Warren County and Warren County has previously 
authorized r e l i e f for the mother and father. It would 
appear under the present settlement law that this family 
w i l l gain residence in Emmet County one year after the 
recent amendment to Section 252.16 of the 1958 Code of 
Iowa. It i s the contention of Warren County that the 
father and mother of the recipient of blind assistance 
also gain residence in Smmet County, Iowa under the pro
visions of Section 252.16 -8-. 

"We therefore request an opinion from your office 
as to whether the father and mother of a recipient of assist
ance to the blind also gain residence within six months under 
the provisions of Section 252.16 subsection 8 of the 1958 
Code of Iowa." 

Section 252.16, Subsection 8, Code of Iowa, 1958 
states as follows: 
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"8. The provisions of subsections 1, 2 and 3 
of this section s h a l l not apply to any blind person 
who i s receiving assistance under the laws of this 
state. Any such person who has resided In any one 
county of this state for a period of six months shall 
have acquired legal settlement for support as provided 
in this chapter.** 

It is our opinion that this statute is clear and 
unambiguous and should not be Interpreted to Include persons 
not designated therein. In the absence of other intervening 
factors, the father and the mother of the adult son receiving 
blind assistance w i l l gain legal settlement in Emmet County 
on July 4, 1960. 

Y O U r s very truly, 

CEP/sp 
Carl E. Peterson 

Special Assistant Attorney General 



SCHOOLS: M i l e a g e -- t e a c h e r s come w i t h i n s e c t i o n 79*9, 

Code ^ - ( £ 1 ^ ^ ^ **~f' 

^ - 2 7 

F e b r u a r y 2 3 , i960 

Mr. Jack R. Gray 
Calhoun County A t t o r n e y 
R o c k w e l l C i t y , Iowa 

Dear Mr. Gray: 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f 
Feb r u a r y l 8 i n which you s t a t e : 

" T h i s i s to a d v i s e you t h a t the s u p e r i n 
tendent of the Cedar V a l l e y Community School 
D i s t r i c t d e s i r e s t o have an o p i n i o n c o n c e r n i n g 
whether or not the s c h o o l board i s l i m i t e d i n 
p a y i n g t e a c h e r s f o r t r a v e l expenses a t the 
r a t e o f 70 a m i l e . 

" I t appears t h a t the t e a c h e r s f e e l t h a t 
they s h o u l d have more than 7t a mil© f o r m i l e a g a 
when done i n the c o u r s e o f t h e i r employment and 
the s u p e r i n t e n d e n t on b e h a l f of t h e s c h o o l board 
d e s i r e s t o know whether 7$ a m i l e i s a l i m i t a t i o n 
t h a t c o u l d be a l l o w e d o r whether t h e r e i s any 
l i m i t a t i o n at a l l . " 

Your a t t e n t i o n i s i n v i t e d t o S e c t i o n 79»9, Code 1958, 
which p r o v i d e s : 

"Charge f o r use o f a u t o m o b i l e . When a 
p u b l i c o f f i c e r or employee, o t h e r than a s t a t e 
o f f i c e r or employee, i s e n t i t l e d t o be p a i d f o r 
expenses i n p e r f o r m i n g a p u b l i c d u t y , no charge 

" s h a l l be made, a l l o w e d , o r p a i d f o r the use of 
an a u t o m o b i l e i n e x c e s s o f seven c e n t s per m i l e 
of a c t u a l and n e c e s s a r y t r a v e l except as o t h e r 
wise p r o v i d e d . " 



&5r. Jack R. Gray -2 F e b r u a r y 2 3 , i960 

The i n t e n t o f t h e above-mentioned s e c t i o n i s to pay 
mi l e a g e t o p u b l i c o f f i c e r s o r employees who are not p a i d 
out o f monies a p p r o p r i a t e d by the G e n e r a l Assembly. 
O p i n i o n o f the A t t o r n e y G e n e r a l , 19^0, page 373» 

T h e r e f o r e , the answer t o your q u e s t i o n i s t h a t t e a c h e r s 
cannot be rei m b u r s e d f o r t r a v e l expenses above the r a t e of 
7^ a m i 1 e. 

Yours v e r y t r u l y , 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

T f R : b l 



C February 26, ISoli * 

Honorable Eugene Hail.Ing 

R.F.Q., O r i e n t 

I owa 

Hy doer Gene: 

I have yours of the 20th i n s c . i n ' w h i c h you s t a t e d 

to me the f o l l o w i n g : 

" I am h a v i n g many v o t e r s i n my county a s k i n g about the 
pr o c e d u r e t h a t would be f o l l o w e d t o c a l l a C o n s t i t u t i o n a l 
C o n v e n t i o n , i f and when the pe o p l e v o t e d f o r such in' t hv, 
com i ng Novembe r E 1 e c t I on. 

" I s the h o l d i n g o f a C o n s t i t u t i o n a l C o n v e n t i o n any a s 
surance t h a t r e - a p p o r t i o n r n e n t o f the l e g i s l a t u r e w i l l 
be made by s a i d C o n v e n t i o n ? 

"What o t h e r changes i n the C o n s t i t u t i o n c o u l d be made 
by the C o n v e n t i o n ? " 

In r e f e r e n c e t o the f o r e g o i n g , I would a d v i s e you 

t h a t two o p i n i o n s have been i s s u e d by the A t t o r n e y General cov 

w r i n g e number o f p o t e n t i a l problems i n h e r e n t i n the v o t i n g 

ana h o l d i n g o f a c o n s t i t u t i o n a l c o n v e n t i o n . These o p i n i o n s 

were i s s u e d r e s p e c t i v e l y on J u l y 9 and September 1^, c o p i e s 

o f which |. e n c l o s e . Those o p i n i o n s , I t h i n k , c o n t a i n con

s i d e r a t i o n o f the q u e s t i o n s t h a t you submit. You wi11 under

s t a n d t h a t p r e c e d e n t s i n Iowa d i r e c t e d t o these problems a r e 

l a c k i n g . However, mpst o f the problems i n v o l v e d nave had 

c o n s i d e r a t i o n ane a d j u d i c a t i o n by the c o u r t s of o t h e r s t a t e s 
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•and these p r e c e d e n t s may bo of s u f f i c i e n t a u t h o r i t y f o r f o i l ow

i n g by our c o u r t s when, as , ana i f these m a t t e r s a r e suumi t t e u . 

However, i n tnese d i s c u s s i o n s i t s h o u l d be remembered t h a t i f 

the e l e c t o r a t e v o t e s a f f i r m a t i v e l y f o r a c o n s t i t u t i o n a l conven

t i o n , t h e r e i s no a s s u r a n c e t h a t the l e g i s l a t u r e w i l l p rovsee 

f o r such c o n v e n t i o n . T h i s was the s i t u a t i o n i n Iy20 when the 

e l e c t o r a t e so v o t e d , b u t the l e g i s l a t u r e f e i l e d to a c t i n ac

cordance w i t h the mandate o f the e l e c t o r a t e . 

In c o n n e c t i o n w i t h t h i s l e t t e r , and s u p p l e m e n t i n g 

the t w o o p i n i o n s p r e v i o u s l y i s s u e d , a d d i t i o n a l a u t h o r i t y i s 

found i n the 3359 Supplement to Volume I I , American J u r i s p r u 

dence, a t page 103, where w i t h r e s p e c t to the powers of the 

c o n s t i t u t i o n a l convention', i n a d d i t i o n t o what i s set f o r t h 

i n the o p i n i o n s e n c l o s e d , i s s t a t e d the f o l l o w i n g : 

" I n the absence of e x p r e s s c o n s t i t u t i o n a l p r o v i s i o n s 
s p e c i f y i n g the powers o f a c o n s t i t u t i o n a l c o n v e n t i o n , the 
q u e s t i o n whether a s t a t e l e g i s l a t u r e has the power t o 
l i m i t the powers of a s t a t e c o n s t i t u t i o n a l c o n v e n t i o n i s 
not s u s c e p t i b l e o f an u n c o n d i t i o n a l answer, s i n c e i t de
pends upon a number o f f a c t o r s . One o f these f a c t o r s i s 
whether or not the e x i s t i n g c o n s t i t u t i o n . ', e x p r e s s l y 
a u t h o r i z e s the l e g i s l a t u r e t o e n a c t a law c a l l i n g a con
s t i t u t i o n a l c o n v e n t i o n . 

" A n o t h e r , and i t i s b e l i e v e d the most i m p o r t a n t , f a c t o r 
i s whether the law w h i c h p u r p o r t s t o l i m i t the powers of 
a c o n s t i t u t i o n a l c o n v e n t i o n c a l l e d thereby has or has not 
been approved d i r e c t l y by the people a t an e l e c t i o n h e l d 
t h e r e u n d e r , o r a t l e a s t i n d i r e c t l y by b e i n g e n a c t e d be
f o r e the people v o t e d f o r the c a l l i n g o f , o r e l e c t e d d e l e 
g a t e s t o , the c o n s t i t u t i o n a l c o n v e n t i o n . In a number of 
c a s e s the power o f the l e g i s l a t u r e t o l i m i t the powers 
of a s t a t e c o n s t i t u t i o n a l c o n v e n t i o n have been s u s t a i n e d . 

- Thus, the c o u r t s seem t o a g r e e t h a t the powers o f a con
s t i t u t i o n a l c o n v e n t i o n may be e f f e c t i v e l y l i m i t e d by the 
terms of a s t a t u t e c a l l i n g the c o n v e n t i o n i n t o e x i s t e n c e 
w hich has been approved by the p e o p l e at an e l e c t i o n 
h e l d f o r t h a t purpose. l a some ca s e s the power of the 



l e g i s l a t u r e t o l i m i t the powers o f a c o n s t i t u t i o n a l con
v e n t ion has been s u s t a i n e d i n a s i t u a t i o n i n which the 
a c t c o n t a i n i n g such l i m i t a t i o n s was passed a f t e r the 
peo p l e had v o t e d f o r the c a l l i n g o f a c o n s t i t u t i o n a l con
v e n t i o n , but b e f o r e they had e l e c t e d the d e l e g a t e s t h e r e t o 
In a number of o t h e r c a s e s the power o f the l e g i s l a t u r e 
t o l i m i t the powers o f the c o n s t i t u t i o n a l c o n v e n t i o n have 
been denied.'' 

Support f o r the f o r e g o i n g p r i n c i p l e appears t o bo 

found i n the f o l l o w i n g a u t h o r i t i e s : 

15S ALR 5\h, 515, 5.18, 519. 521, 522, 523. 

S t a p l e s v. G i l m e r , 183 Va. 613, 33 S£2d kS, 15B AIR k 

W e l l s v. B a i n , 75 Pa. 39, 15 Am Rep 563 

D i s s e n t i n g o p i n i o n i n : 

M i l l e r v. Johnson, 92 Ky. 539, IB SW 522, 15 AL.R S2k 

G o o d r i c h v. Moore, 2 Minn 61. G i l 49. 72 Am Dec J oh 

Hoping t h i s w i l l be o f a s s i s t a n c e t o you, 1 am, 

S i n c e r e l y y o u r s , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 

OSzmnhk 

Enc: 2 o p i n i o n s 
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TAXATION: Moneys and Credits, Deductions^?ledge to municipal hospital is 
not deductible from moneys and credits, Iowa corporation, whose capital stock 
is subject to assessment,and who wakes return to assessor under which stock is _ 
assessed, is net allowed $5,OQQ < W deduction jarovided for in section 4 2 9 . 4 , 7 

code of im&#m®& (jthto £ -ndu-^ ,m,.t y/'//s.) 

^ ° ~ r " February 1 8 , i 9 6 0 

Donald L . *4c-1 son 
Story County Attorney 
ftevada, Um 

Dear ISr. H*t«Ni, 

This wil l acknowledge your letter of January 2 7 , I 9 6 0 , In which yens 

request the opinion of this department on the following questions. 

"(1) $any people In the City of Ames, and surrounding 
territory, have made pledges to the Mary Greeley Memorial 
Hospital, a municipal hospital. Some such pledges are of s i z 
able amounts, and are to be £&id over a period of years according 
to the pledge agreement. 

Ouastion: Are the unpaid amounts of these pledges deductible as 
an indebtedness against monies and credits of these individuals ? 

"(2) Is a small loan company entitled to th* $ 5 * 0 0 0 . 0 0 
exemption from monies and credits under Section 4 2 9 . 4 • * 

In answer to your first question, your attention is directed to Section 

4 2 9 . 8 C2), Code ( Iv53>, which disallows as a deduction from the moneys and 

credits required to be listed Hany unpaid subscription to any institution, society, 

corporation or company". It is believed that this provision does not permit the 

deduction of the pledges described In your first cjuestion. 

In response to your second question, we refer you to a prior ©pinion issued 

by this office, found in the 195© Report of the Attorney General, at page 1 2 6 , 
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where m held that corporations are entitled to the same deduction as individuals, 

unless It is an Iowa corporation, the capita) stock of which is subject to assess* 

mm to the corporation and makes a special return to the assessor under which its 

capital stock is assessed. Thus, if the small loan company referred to in your 

letter is a corporation within the limits above described, it would not fee entitled 

to the $ 5 , 0 0 0 . 0 0 deduction provided by Section 4 2 9 . 4 , Code of Iowa (1958 ) . 

Where; however, the loan company is not incorporated or is a corporation which 

does not come within the terms hereinbefore set out, the $ 5 , 0 0 0 . 0 0 deduction 

should be allowed. 

Very truly yours, 

i 

Gary S . G i l l 
Special Assistant Attorney Senem! 

a S S / W t A j f 



MOTOR VEHICLES: Penal p r o v i s i o n s ^ A v i o l a t i o n of Section 321.319, 
Code 1958, constitutes a misdemeanor^ punishable upon con
v i c t i o n as provided i n Section 321.482, Code^l958. 

/ 

February 22, I960 

Mr. G. \1, Tejnpleton 
Hancock County Attorney 
Garner, lovti 

Pear S i r : 

Inference i s made to vow l e t t e r reading as follows! 

" W i l l you please give me your opinion as to whether 
or not a v i o l a t i o n of Section 321.319 (intersection 
right-of-way) when construed with Section 321.£82 
(punishment provision) constitutes a criminal 
offense. 
W I am. aware that i n State vs Boiling:, 78 VM 2nd at 
page 26, the Court i n commenting on the oa*e of 
State vs' B r i g h i (7 2nd at page 9) makes the 
following statement t 'Were the Rri{rhi case before 
ue at t h i s time with the statute there involved, 
as i t now i s , Section 323..319 of the 1954 Code of 
Iowa, connected ae i t i s with Section 321.4.82 of 
that Code, we would hold i t v a l i d and that i t does 
state a criminal o f f e n s e — ' . 

"The Court, i n commentiuf on the R r i g h i c a s e , states 
that i t was decided upon the enactment there involved 
s o l e l y as Chapter 175 of the 4.9th G. A. and not as a 
section of the Iowa code i n connection with Section 
321.4-82 of the Code of 194& and of a l l subsequent 
codes. I might add that Chapter 175 of the 49th 
C. A, contains exactly the saw© wording as present 
Section 323..319. 

"Reading of the B r i g h i case indicates that the point 
made by the Attorney General was that a. v i o l a t i o n of 
Chapter 175 of the Acts of the 4,9th G. A. and 
because of the provisions of Section 5036.01 of the 
Code of 1939 (present Section 321.482) constituted 
a criminal offense. 

"The Court decided i n the Rrighi case that no criminal 
offense was created. I t would appear that the state
ment of the Court i n the Holling case, set f o r t h above, 
mis-states the issues and the circumstances under 
which the Brighi case was decided. 
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"I would appreciate an o f f i c i a l - o p i n i o n as to the 
attitude of your o f f i c e i n response to the question 
asked at the beginning of t h i s l e t t e r . " 

In reply thereto: 

Section 321.319, Code of Iowa, 1958, reads as follows: 

"Where two vehicles are approaching on any public 
street or highway so that t h e i r paths w i l l i n t e r s e c t 
and there i s danger of c o l l i s i o n , the vehicle 
approaching the other from the r i f h t s h a l l have the 
r i g h t of way." 

and, Section 321.4j62, Code of Iowa, 1958, reads as follows! 

" I t i s a misdemeanor f o r any person to do any act 
forbidden or to f a i l to perform any act required 
by any of the provisions of t h i s chapter unless 
any such v i o l a t i o n i s by t h i s chapter or other 
law of t h i s state declared to be a felony. 
Chapter '232 s h a l l have no application i n the 
prosecution of offenses committed i n v i o l a t i o n 
of t h i s chapter which are punishable by a f i n e of 
not more than one hundred d o l l a r s , or by imprison
ment f o r not more than t h i r t y days. 

"Bvery person convicted of a misdemeanor f o r a 
v i o l a t i o n of any of the provisions of t h i s 
chapter f o r which another penalty i s not pro
vided s h a l l be punished by a f i n e of not more 
than one hundred d o l l a r s or by imprisonment f o r 
not more than t h i r t y days." 

In State v. Holling. at page 26 of 78 K.. V. 2d, the Iowa 
Supreme Court statedt 

"Defendant i n the t r i a l court r e l i e d on our 
r u l i n g i n State v. R r i g h i , 232 Iowa 1087, 7 H. ¥. 
2d 9, while the State contended that section 
321.288, when interpreted with section 321.482, 
lows Code of 1954., I. C. A., i s a criminal 
statute. The Court said: 'VJhether or not the 
language of 321.288, I. C. A., i s s u f f i c i e n t l y 
d e f i n i t e and precise i s , i n the opinion of t h i s 
Court, very questionable* This Court i s of the 
opinion that there i s d e f i n i t e l y a wide and 
unresolved area i n between the Iowa Supreine Court's 
rulings i n State v. B r i g h i and . ctete v. Paul 
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(242 Iowa 853, 48 N. W. 2d 309).' We think there 
i s , but as stated i n the opinion i n State v. Coppee, 
supra, i t i s s o l e l y because the B r i g h i case discussed 
and passed upon the enactment there involved s o l e l y 
as Ch. 175 of the 49th G. A, and not as a section 
of the Iowa Code i n connection with section 321.482 
of the Code of 1946 and of a l l subsequent Codes. 
The Briphi case i s not decisive of the instant case. 
Vere the P r i g h i case before us at t h i s time with 
the statute there involved, as i t now i s , section 
321.319 of the 1954 Code of Iowa, I. C. A., 
connected as i t i s with Section 321.482 of that 
Code, we would hold i t v a l i d and that i t does state 
a criminal offense, p a r t i c u l a r l y tinder th© precedent 
of State v. Paul, 242 Iowa 853, 48 K. tf. 2d 309.ff 

Therefore on the basis of Howling and State y . Paul. 242 Iowa 
853, 48 N. W. 2d 309, and the statutes as they now e x i s t and appear, 
a v i o l a t i o n of Section 321.319, Code of Iowa, 1958, would constitute 
a misdemeanor punishable upon conviction as provided i n Section 
321.482, Code of Iowa, 1958. 

' Very t r u l y yours, 

CHPrjBl 
CAEL H. PBSCH 
Assistant Attorney Ceneral 
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MOTOR VEHIC!LES: Brake requirements - Section 321.4-30 (A),v6ode of 

Iowa#--1958.,_ requires service brakes upon a l l wheels,' therefore, 
service brakes are required on wheels on an extra axle, common
l y referred to as a "cheater". , 

•/'"' . / f . />"< • , .•«•"- •?//;,,, ''A-*/;* J 

February 22, I960 

Mr. James H. Co them 
Clarke County Attorney 
Osceola, Iowa 

Dear Sirs 

Receipt i s hereby acknowledged of your l e t t e r under date 
of February 17, I960, reading as follows! 

"Upon the req\test of the Highway P a t r o l o f f i c i a l s 
of my County, I am wri t i n g you to obtain an opinion 
from your o f f i c e as to brake requirements on ce r t a i n 
motor vehicles. 

"The s p e c i f i c question i s i n regard to ce r t a i n 
straight trucks that have an extra axle, which i s 
c o l l o q u i a l l y known i n the trade as 'cheaters'. 
This extra axle with wheels i s suspended from 
springs, and located toward the rear of the truck. 
The wheels do not contact the highway when the 
truck i s empty. However, when the truck i s carry
ing a load, the wheels from t h i s extra axle do 
come i n contact with the highway and do carry a 
share of the weight-load of the truck. 

"Under Sec. 321.4-30 of the 1958 Code of Iowa, i t 
states: 

Ml4.. Except as otherwise provided i n 
t h i s chapter, every new motor ve h i c l e , 
t r a i l e r , or se m i - t r a i l e r hereafter sold 
i n t h i s State and operated upon the 
highways s h a l l be equipped with service 
brakes upon a l l wheels of every such 
vehicle vd.th the following exceptions: 
(following are exceptions, none of 
which apply to t h i s question).' 

"My s p e c i f i c question, then, i s : Must there be 
service brakes upon the wheels of an extra axle 
of a straight truck, the extra axle being located 
toward the rear of the truck, and the said axle 
being suspended on springs so that i t comes i n 
contact with the highway and c a r r i e s a share of 
the load only when the truck i s loaded? I w i l l 
appreciate your opinion on t h i s question." 
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In reply thereto: 

Section 321.430, Code of Iowa, 1958, the pertinent part 
thereof which reads as f o l l o w s i 

w4. Except as otherwise provided i n t h i s chapter, 
every new motor vehicle, t r a i l e r , or semitrailer 
hereafter sold i n t h i s state and operated upon the 
highways s h a l l be equipped with service brakes upon 
a l l wheels of every such-vehicle with the following 
exceptions: 
n a . Any motorcycle. 

"b. Any t r a i l e r or semitrailer of l e s s than three 
thousand pounds gross weight need not be equipped with 
brakes. 

"c. Trucks and truck tractors having three or 
more axles need not have brakes on the front 
wheels, except that such vehicles equipped with 
two or more front axles s h a l l be equipped with 
brakes 6n at l e a s t one of such axles; provided 
that the service brakes of such vehicle comply 
with the performance requirements of section 
321.431. 

"d. Only such brakes on the vehicle or vehicles 
being towed i n a driveaway-towaway operation 
need be operative as may be necessary to insure 
compliance by the combination of vehicles with 
the performance requirements of section 321.431. 
The term 'driveaway-towaway* operation as used 
i n t h i s subsection means any operation i n which 
any motor vehicle or motor vehicles, new or 
used, constitute the commodity being transported, 
when one set or more of wheels of any such motor 
vehicle or motor vehicles are on the roadway 
during the course of transportation, whether or 
not any such motor vehicle furnishes the motive 
power." 

The statute above, i s clear and unambiguous, therefore, 
requiring no construction. 

The facts you present do not f a l l w i t h i n any of the four 
exceptions set out above nor does a. review of chapter 321, Code 
of Iowa, 1958, disclose any further exception other than those 
set out above. Your question i s , therefore, answered i n the 
affirmative^ on the facts presented herein. 

Very trul:, r yours, 

CHPijml 
CARL H. FEFCH 
Assistant Attorney General 



Bridges and Culvertsr~ The responsibility for the construction 
and maintenance of culverts over three feet i n diameter and of 
bridges,)in c i t i e s controlling their own bridge leviesjls in ,..///,.; 
the city and not in the county; provided ̂ however, -troufftles may 
at their option participate in the construction and maintenance 
of bridges i n c i t i e s of a population of 8000 or less. /^,y^<tr^/ 

Ames, Iowa 
February 24, i960 

Mr. Jaaes- <3. Kil&nl 
County Attorney 
10?| West Van Buren St. 
Genterville, Iowa 
Dear Mr. K&lanl: 
Tour letter addressed to Harm&n Erbe, Attorney General, has 
been referred to m®« In your letter you ask our opinion on 
the following question to-wltt 

"Within the corporate limits of a ci t y of approximate
ly 8,000 population, i s the city or county responsible 
for the construction and maintenance of culverts over 
three feet In diameter as well as a l l bridges?" 

1'ou also state i n your letter that the city referred to in the 
question i s Centerville, Iowa, and that i t does control i t s own 
bridge levies. 
Section 309.3 of the 1959 Code states: 

*Th« secondary bridge system of a county shall embrace 
a l l bridges and culverts on a l l public highways within 
the county except on primary roads and on highways 
• within pities which control their own bridge l e v l i s . , . " 
(Empfeiasls Supplied) • ' •. • 

Since the city of Centerville controls Its own bridge levies, 
the bridges and culverts on highways other than primary highways 
within the corporate limits of Centerville are excluded from the 
secondary bridge system of Appanoose County, and i t i s not the 
responsibility of the county to construct and maintain bridges 
and culverts on highways within th© corporate limits of 
Centerville. 
lour attention l a called to bridges and culverts on secondary 
roads which roads are located along the corporate H a l t s of oities 
which control their own bridge funds and which are partly within 

4 a ~ £„ ^/ 
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Mr. James G. Kilanl 

and partly without such corporate limits. Section 309.73 of 
the 1958 Code provides that the cost for the construction of 
such bridges and culverts shall be shared equally between 
the c i t y and the county. 
Section 309.9(3) relating to the use of the secondary road fund 
provides that at the option of the Board ©f Supervisors, the 
County can pay for a l l or part ©f the cost of construction and 
maintenance of bridges in c i t i e s having a population of 8,000 
or lees. If Centerville*s population i s 8jO0O or less, then 
the county ©ay at Its option, participate i n the payment of a l l 
or part of the cost ©f the construction and maintenance of 
bridges within the corporate limits of Centerville. The 
participation by th© county l a the construction and maintenance 
of bridges within the corporate limits of Centerville Is 
discretionary with the county and Is not mandatory. There i s 
no authority in Section 309*9(3) authorising a county to 
construct and maintain culverts i n a ci t y having a population 
of 8,000 or less. 

Section 381.1 of the 1958 Code delegates to c i t i e s the care, 
supervision and control of a l l public bridges and culverts within 
their corporate limits, and Section 381.1 further delegates to 
c i t i e s the power within their corporate limits to construct, 
reconstruct, repair, enlarge and maintain bridges and culverts. 
It i s our opinion that the responsibility for the construction 
and asaintenanoe of public bridges and culverts within the 
corporate limits of centerville Is i n the ci t y . 

?ery truly yours, 



Farm -Xo -Market R o a d s * " The duty and r e s p o n s i b i l i t y f o r the 
r e p a i r and maintenance o f a farm-to-market r o a d l o c a t e d on 
the c o r p o r a t e l i n e o f a town, w h i c h r o a d was m a t e r i a l l y 
damaged by r e a s o n o f t h e town's a c t i o n , , i s i n the county and 
n o t i n the c i t y ; and the maintenance on such a r o a d cannot 
be abandoned by the county u n l e s s the r o a d i s removed from 
t h e farm-to-market system by a p p r o p r i a t e a c t i o n . 

(Sl^r-* A — " J *Mm.M„J &~£$yy ^ r ^ ' O 
r~ Ames, Iowa' 

\'~ February 24, i960 

Mr. James B. Hoymfin 
Warren County Attorney 
Indianala, Iowa 
Dear Mr. Hoyman: 
Your letter of December 28, 1959 addressed to Attorney General, 
Norman A, Erbe, has been referred to ae. In your letter you 
request an opinion on the following questions to-wlt; 

Is i t the duty of the Warren County Board of Supervisors 
to repair a farm to market road located on the corporate 
line of a town, which road was materially damaged by 
reason ©f the town's excavating and placing a sewer in 
the middle of the said road, or i s the duty of the town 
to repair the said road? 
Can the Warren County Board of Supervisors abandon the 
said farm to market road for maintenance purposes 
u n t i l the same i s placed back in a condition such as 
prior to the damage done by.reason of the excavation? 

In accordance with the authority vested i n them by Section 306,2(4) 
of the 1958 Code, the Warren County Board of Supervisors have 
jurisdiction and control over the farm to market road system in 
Warren County. Section of the 1958 Code, provides that any 
public highway located along the corporate limits of a city or 
town, which highway is an extension of a farm to market road, may 
be included i n the farm to market road system. Since the road 
way described i n your questions has been included in the farm to 
market system, i t i s our opinion that i t i s the duty and 
responsibility of Warren County acting through i t s Board of 
Supervisors to repair said roadway even though i t was damaged by 
reason of the town's action. We,do not In this opinion pass on 
the question of whether or not Warren County can recover the 
cost of repairing said roadway from the town. 
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Warren County Attorney 
laclianola, Iowa 

Section 310,29 of the 1958 Code eta tee in parts 
"Any^fare to market road constructed under the 
previaions of this Chapter'shall be maintained 
by the county In a manner satisfactory to the 

"'Federal authorities and to the State Highway 
Comailesion.* (I&ephasla supplied)' 

It i s our opinion that Warren County through i t s Board of 
Supervisors has the duty end responsibility t© maintain the 
above referred to farm to market road, m(i that i t cannot 
abandon the maintenance of this road unless said road i s by 
appropriate action taken out of the farm to market road 
sy&tee. 

Very truly yours. 

JUUr.-J 



AGRICULTURE: Feed g r i n d e r s " and p o r t a b l e m i l l s - R e g i s t r a t i o n 
Whether o r not the p r e s e n c e ot a u x i I i a r y equtpment on a t r u c k ; 
upon which i s mounted a p o r t a b l e m i l l ; t a k e s the v e h i c l e out 
o f Code s e c t i o n 321.118 depends upon the f a c t u a l r e l a t i o n s h i p 
o f the a u x i l i a r y equipment t o the p r o c e s s of m a n u f a c t u r i n g 
commercial f e e d . O p i n i o n s of 5/22/56 and #'s 57-11-28 and/ 
57-9-12 quoted and r e c o n c i l e d . (CuUi^.-jt J^~- <^ ~-

F e b r u a r y 26, I960 

The Hon. X. T. P r e n t l s 
S t a t e S e n a t o r 
Mt. A y r , Iowa 

Oear S e n a t o r : 

T h i s Is In answer t o your q u e s t i o n whether the 
o p i n i o n o f t h i s o f f i c e d a t e d May 22, 1956 a p p l i e s t o f e e d 
g r i n d e r s mounted on t r u c k s where t h e b i n and tank a r e de
s i g n e d and m anufactured as an I n t e g r a l o r component p a r t 
o f the g r i n d e r . 

In t h a t o p i n i o n , a copy o f which Is a t t a c h e d 
h e r e t o , Is quoted s e c t i o n 321.118, Code of Iowa, which 
p r o v i d e s as f j p l l o w s s 

" E v e r y motor v e h i c l e , t r a i l e r , and semi
t r a i l e r when d r i v e n o r moved upon a highway 
s h a l l be s u b j e c t t o t h e r e g i s t r a t i o n p r o v i s i o n s 
o f t h i s c h a p t e r e x c e p tt 

l„ Any such v e h i c l e d r i v e n o r moved upon 
a highway In conformance w i t h the p r o v i s i o n s 
o f t h i s c h a p t e r r e l a t i n g t o m a n u f a c t u r e r s , 
t r a n s p o r t e r s , d e a l e r s , o r n o n r e s i d e n t s as con
t e m p l a t e d by s e c t i o n s 321.53 and 321.56, o r 
under a temporary r e g i s t r a t i o n p e r m i t Issued 
by the department as h e r e i n a f t e r a u t h o r i z e d * 

2. Any such v e h i c l e which i s d r i v e n o r 
moved upon a hlbhway o n l y f o r the purpose o f 
c r o s s i n g such highway f r o m one p r o p e r t y t o 
a n o t h e r . 

3* Any Implement o f husbandry. 
4. Any s p e c i a l m o b i l e equipment as h e r e i n 

d e f i n e d . 
5. Any v e h i c l e which Is used e x c l u s i v e l y 

f o r I n t e r p l a n t p u r p o s e s , In the o p e r a t i o n o f 
an I n d u s t r i a l o r m a n u f a c t u r i n g p l a n t , c o n s i s t i n g 
o f a s i n g l e u n i t c o m p r i s i n g a group o f b u i l d i n g s 
s e p a r a t e d by s t r e e t s , a l l e y s , o r r a i l r o a d t r a c k s , 
and w h i c h v e h i c l e Is used s o l e l y t o t r a n s p o r t 
m a t e r i a l s from one p a r t o f t h e p l a n t t o another 
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o r from an a d j a c e n t r a i l r o a d t r a c k t o the p l a n t 
and In so d o i n g i n c i d e n t a l l y u s i n g s a i d s t r e e t s 
o r a l l e y s f o r not more than one thousand f e e t . 

6. Any v e h i c l e w h i c h i s p r o p e l l e d by e l e c t r i c 
power o b t a i n e d f r o m o v e r h e a d t r o l l e y w i r e s , 
but n o t o p e r a t e d upon r a i l s . " 

As i s p o i n t e d out i n t h e a f o r e s a i d o p i n i o n , where 
the b i n o r tank a r e used f o r t h e purpose o f t r a n s p o r t i n g mer
c h a n d i s e f o r s a l e t h e t r u c k i s used f o r g e n e r a l h a u l i n g i n 
a d d i t i o n t o s e r v i n g as a mount f o r a p o r t a b l e g r i n d e r . The 
q u e s t i o n i n t h a t o p i n i o n I n v o l v e d mounting a tank o r b i n o f 
s u f f i c i e n t s i z e t o p e r m i t t h e s a l e o f f e e d f r o m the b i n o r 
m o l a s s e s f r o m the tank as e n d - p r o d u c t s w i t h an o c c a s i o n a l b i t 
o f m i x i n g i n t h e p o r t a b l e m i l l engaged i n f o r the purpose of 
c l a i m i n g the b e n e f i t o f s e c t i o n 321.118. T h i s does not appear 
t o be t h e case w i t h r e s p e c t t o t h e equipment d e s c r i b e d by you, 
where the b i n and tank a r e a c t u a l l y d e s i g n e d t o be e x c l u s i v e l y 
used i n c o n n e c t i o n w i t h t h e g r i n d e r o r m i l l i n the m i x i n g o r 
p r o c e s s i n g o f f e e d . 

As i s p o i n t e d o u t i n t h e 1356 o p i n i o n , the t e s t i s 
whether the v e h i c l e t o be r e g i s t e r e d i s t o be used f o r t h e 
t r a n s p o r t a t i o n o f t h e " f a c t o r y " o r the t r a n s p o r t a t i o n o f mer
c h a n d i s e o r m a t e r i a l s . C e r t a i n l y the f a c t t h a t the c r a n k c a s e 
on the power u n i t used t o d r i v e t h e m i l l o r g r i n d e r c o n t a i n s 
o i l o r the f u e l tank gas does not c o n v e r t the t r u c k i n t o a f u e l 
t r a n s p o r t , y e t , were e i t h e r t h e c r a n k c a s e o r f u e l tank t o be 
made so d i s p r o p o r t i o n a t e l y l a r g e as t o be c a p a b l e of t r a n s p o r t 
i n g o i l o r f u e l f o r s a l e as such, w i t h o n l y o c c a s i o n a l use i n 
c o n n e c t i o n w i t h powering the g r i n d e r , the i n t e n t o f s e c t i o n 
321.118 would be v i o l a t e d . 

In an o p i n i o n d a t e d November 22, 1957, subsequent t o 
I s suance of t h e 1956 o p i n i o n , a l s o a t t a c h e d h e r e t o , i t i s 
r e c o g n i z e d t h a t the m i x i n g a p p a r a t u s can be an i n t e g r a l p a r t 
o f the p o r t a b l e " f a c t o r y " and t h a t t h e p r o c e s s o f g r i n d i n g and 
b l e n d i n g i n a d d i t i v e s Is a p a r t o f "manufacture". 

In an o p i n i o n d a t e d September 5, 1957, a l s o subse
quent t o the f i r s t above-quoted o p i n i o n , I t was s a i d t h a t a 
t r u c k upon which was mounted both a p o r t a b l e m i l l and a m i x e r 
came w i t h i n the meaning o f Code s e c t i o n 321.118. 

You a r e , t h e r e f o r e , a d v i s e d t h a t the net e f f e c t o f 
Code s e c t i o n 321.118 as c o n s t r u e d i n the t h r e e e n c l o s e d o p i n i o n s 
i s t o encompass a l l t r u c k s upon wh;ich a r e mounted equipment used 
f o r g r i n d i n g and m i x i n g and c a p a b l e o f d e s c r i p t i o n by the term 
" p o r t a b l e m i l l " . 
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Whether o r not t h i s I n c l u d e s b i n s and t a n k s depends 
upon t h e Intended purpose o f the b i n s and t a n k s . I f t h e i r 
p h y s i c a l d i m e n s i o n s and use a r e such t h a t they a r e a n e c e s s a r y 
p a r t o f the m i l l i n g o r m a n u f a c t u r i n g p r o c e s s , then t h e i r p r e 
sence would not t a k e the t r u c k o u t o f s e c t i o n 3 2 1.118. On 
the o t h e r hand, i f they a r e p r e s e n t f o r t h e purpose o f c a r r y i n g 
an a d d i t i o n a l l i n e o f s a l e a b l e m e r c h a n d i s e , the t r u c k would 
be s u b j e c t t o the h i g h e r r e g i s t r a t i o n f e e . 

In o t h e r words, the i d e a we a r e t r y i n g t o convey, t o 
use an extreme example, Is t h a t mounting a s m a l l g r i n d e r o r 
m i l l on a tank t r u c k would not a l t e r i t s n a t u r e as a tan k t r u c k 
o r b r i n g i t w i t h i n the p r o v i s i o n s o f s e c t i o n 321.118 but t h a t 
p r e s e n c e o f a s m a l l tank o f mo l a s s e s o r b i n o f a d d i t i v e s on 
a m o b i l e m i l l , would no more a l t e r i t s n a t u r e nor t a k e i t o u t 
of s e c t i o n 321.118 than would t h e o i l i n i t s c r a n k - c a s e o r f u e l 
i n i t s g a s o l i n e tank make i t a t a n k e r . 

Thus, the u l t i m a t e t e s t as t o whether o r not a g i v e n 
v e h i c l e comes under s e c t i o n 321.118, i s one o f a c t u a l i n t e n t as 
d e t e r m i n e d f r o m ' t h e o b j e c t i v e l y m a n i f e s t e d f a c t s i n each c a s e . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:kvr 
E n c l . 3 o p i n i o n s 



^sms/' Audi t o r s have a u t h o r i t y t o s e a l a p p l i c a t i o n s f o r , and 
a f f i d a v i t s o f , absentee o r d i s a b l e d v o t e r s , arid a l l a f f i d a v i t s 
o f i nd i v i dua 1 ca_nd i d a t e s s p e a r i n g IN h i s o f f i c e ^ 
<%X NO time^c¥n~the~County a u d T t o T n j r s ^ t h i e - ^ t f ' r r o r • s s e a l o u t s i d e 
the o f f i c e , and as County A u d i t o r be cannot take acknowledgments, 

(J&*^£ th./J^*4u, AlkM^do. my.f ^<f4<J 
-6o-£-y February 29, I960 

Mr. John C. McDonald 

D a l l a s County A t t o r n e y 

D a l l a s C a n t e r , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t of yours o f t h e 2 5 t h 

i n s t . i n which you s u b m i t t e d the f o l l o w i n g ! 

"My County A u d i t o r has p r e s e n t e d me With c o p i e s o f 
two l e t t e r s , one d a t e d March 25, 1356 from Oscar S t r a u s s 
and the o t h e r d a t e d A p r i l 6, I9S6 from £c S . . M c M i l l i n , 
W a p e l l o County A u d i t o r . I $m e n c l o s i n g c o p i e s o f each 
o f the l e t t e r s s i net* each l a t t e r r e f l e c t s a d i f f e r e n t 
v i e w . I would l i k e t o r e - s u b m i t the q u e s t i o n s d i s ~ 
c u s s e d as f o l lows; 

"Does the County A u d i t o r have a u t h o r i t y t o take 
acknowledgements on the f o l l o w i n g i n s t r u m e n t s to-w»t: 

" I . A p p l i c a t i o n s f o r a b s e n t e e o r d i s a b l e d v o t e r s . 
M 2 . The a f f i d a v i t o f the absentee o r d i s a b l e d v o t e r s . 

" i . The a f f i d a v i t o f the i n d i v i d u a l c a n d i d a t e s 
f i l e d under S e c t i o n 43.18. 

''4. The acknowledgements on the back o f c a n d i d a t e s 
n o m i n a t i o n p a p e r s . 

"Would you p l e a s e d i r e c t t o me a l e t t e r as t o the v a l i d i t y 
o f such acknowledgements by s County A u d i t o r . " 

In r e p l y t h e r e t o I w i l l answer your q u e s t i o n s as 
f o l l o w s : 

(§}>• 
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1. A p p l i c a t i o n s f o r a b s e n t e e o r d i s a b l e d v o t e r s . 

A p p l i c a t i o n s f o r a b s e n t e e b a l l o t s r e c e i v e d i n the 

A u d i t o r ' s O f f i c e by an i n d i v i d u a l i n th© A u d i t o r ' s O f f i c e may 

be s e a l e d by the County A u d i t o r i f s a i d p e r s o n appears jm the 

o f f i c e . 

2. The a f f i d a v i t o f the a b s e n t e e o r d i s a b l e d v o t e r s . 

At no time can a County A u d i t o r use the A u d i t o r ' s 

s e a l o u t s i d e the o f f i c e . I t Jjs p e r m i s s i b l e t o s e a l absentee 

b a l l o t s and a p p l i c a t i o n s v o t e d j_n th£ A u d i t o r ' s O f f i c e . 

3. The a f f i d a v i t o f the i n d i v i d u a l c a n d i d a t e s f i l e d 

under S e c t i o n 43.18. 

A l l a f f i d a v i t s o f i n d i v i d u a l c a n d i d a t e s can be 

s e e l e d by the County A u d i t o r i f s a i d i n d i v i d u a l appears in 

the A u d i t o r ' s O f f i c e . 

4. The acknowledgements on the back of c a n d i d a t e s 

'nomination p a p e r s . 

I t i s not permi s s t b l e f o r a County A u d i t o r as a 

County A u d i t o r t o take acknowledgements. 

Y o u r s v e r y t r u l y , 

0S:mmh7 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



Chapter 225, A c t s of the 58th Gefte-fa+ Ajs-s-emfc-fy r e q u i r e s a l l i n s t r u m e n t s 
f i l e d f o r r e c o r d a t i on-wi th the Reco r d e r t o have typed o r l e g i b l y - p r i n t e d 
the names o f a l l s i g n e r s t h e r e o n ; -Held t h o t such A c t does not i n c l u d e 
c o p i e s o f A r t i c l e s o f I n c o r p o r a t i o n c e r t i f i e d t o the Reco r d e r by the 
S e c r e t a r y o f S t a t e ,ttor -the- s i g n a t u r e s t o A f f i d a v i t o f P u b l i c a t i o n o f 
N o t i c e o f I n c o r p o r a t i o n . f ) f 

March J , ID 60 

H onorable M e l v i n D. S y n h o r s t 
S e c r e t a r y o f S t a t e 
B U I L D I N G 

A t t e n t i o n : B e r r y 0. B u r t , D i r e c t o r , C o r p o r a t i o n S e c t i o n 

Dear Mr. B u r t ; 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 2i*th 

u i t . i n which you s u b m i t t e d the f o l l p w i n g : 

"We c a l l your a t t e n t i o n t o House F i l e No. 19 of the 
A c t s o f the 58th General Assembly which amends 
S e c t i o n 335.2 o f the 1958 ftowa Code, 

"Under t h i s S e c t i o n as amended County R e c o r d e r s a r e 
r e f u s i n g t o a c c e p t f o r r e c o r d i n g A r t i c l e s o f I n c o r 
p o r a t i o n and Amendments c e r t i f i e d as t r u e c o p i e s 
under the s e a l o f the S e c r e t a r y o f S t a t e u n l e s s a l l 
names in the c e r t i f i e d c o p i e s and the S e c r e t a r y o f 
S t a t e ' s s i g n a t u r e a r e typed under the s i g n a t u r e s as 
e x e c u t e d . A l s o , under the C o r p o r a t i o n law, r e q u i r e 
ments a r e made t h a t n o t i c e s be p u b l i s h e d i n the 
l o c a l newspapers i n the co u n t y w h e r e i n the c o r p o r a 
t i o n does b u s i n e s s and the p u b l i s h e r then f u r n i s h e s 
an a f f i d a v i t o f p u b l i c a t i o n t o the County R e c o r d e r . 
The County R e c o r d e r s a r e r e f u s i n g t o a c c e p t these 
a f f i d a v i t s u n l e s s the p u b l i s h e r p r i n t s h i s name 
under h i s s i g n a t u r e . 

"We r e s p e c t f u l l y r e q u e s t an o p i n i o n from your o f f i c e 
i n t e r p r e t i n g the s t a n d we s h a l l take i n thes e m a t t e r s . 1 

In r e p l y t h e r e t o I would a d v i s e as f o l l o w s : 

The s t a t u t e t o which you r e f e r i s Chapter 255, 

Laws of the 56th General Assembly, and so f a r as p e r t i n e n t 

t h e r e t o , p r o v i d e s the f o l l o w i n g } 

3- $' 
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"SECTION 1. S e c t i o n t h r e e hundred t h i r t y - f i v e p o i n t 
two ( 3 3 5 . 2 ) , Code 1958, i s hereby amended by a d d i n g t h e r e t o 
the f o l l o w i n g : 

• A l l i n s t r u m e n t s f i l e d f o r r e c o r d a t i o n w i t h the r e c o r d e r 
s h a l l have t y p e d o r l e g i b l y p r i n t e d the names o f a l l s i g n e r s 
t h e r e o n , e x c l u d i n g t h o s e o f t h e a c k n o w l e d g i n g o f f i c e r s and 
w i t n e s s e s , beneath the o r i g i n a l s i g n a t u r e s ; p r o v i d e d , how
e v e r , t h a t i n the event t h a t such i n s t r u m e n t does n ot con
t a i n such typed o r p r i n t e d names, the r e c o r d e r s h a l l a c c e p t 
such i n s t r u m e n t f o r r e c o r d a t i o n i f accompanied by an a f f i 
d a v i t , f o r r e c o r d w i t h the i n s t r u m e n t , c o r r e c t l y s p e l l i n g 
i n l e g i b l e p r i n t o r type the s i g n a t u r e s a p p e a r i n g on saad 
i n s t r u m e n t . T h i s r e q u i r e m e n t s h a l l not a p p l y t o m i l i t a r y 
d i s c h a r g e s o r m i l i t a r y i n s t r u m e n t s , nor t o w i l l s o r c o u r t rec* 
o r d s , o r t o any o t h e r i n s t r u m e n t d o t e d p r i o r t o the e f f e c t i v e 
d a t e o f t h i s A c t . F a i l u r e t o p r i n t o r type s i g n a t u r e s as 
h e r e i n d e s i g n a t e d s h a l l not i n v a l i d a t e the i n s t r u m e n t . ' " 

I t w i l l be noted t h a t the p r o v i s i o n t h e r e i n i s a g a i n s t 

a l l i n s t r u m e n t s . Such term, i n i t s g e n e r i c form as used i n t h i s 

s t a t u t e , has been o e f i n e d i n a number of cases a p p e a r i n g i n Words 

end p h r a s e s , Volume 21, T i t l e : I n s t r u m e n t s , among which are the 

f o l l o w i n g d e f i n i t i o n s : 

"The term ' i n s t r u m e n t , ' i n i t s broad sense, i n c l u d e s 
f o r m a l o r l e t j a l documents i n w r i t i n g , i n c l u d i n g contracts„ 
deeds, w i l l s , bonds, l e a s e s , mortgages, e t c . In the law 
of e v i d e n c e i t has s | s t i l l w i d e r meaning, and i n c l u d e s 
n o t m e r e l y documents; but w i t n e s s e s and t h i n g s , animate 
and i n a n i m a t e , w h i c h may be p r e s e n t e d f o r i n s p e c t i o n . 
Cardenas v. M i l l e r , 39 P. 783, 784, 108 C a l . 250, 49 
Am. S t . Rep. 84." 

"The word ' i n s t r u m e n t , ' as used i n C i v . Code C a l . 
§ 1217, p r o v i d i n g t h a t an u n r e c o r d e d i n s t r u m e n t i s 
v a l i d as between the p a r t i e s t h e r e t o and those who have 
n o t i c e t h e r e o f , i n d i c a t e s some w r i t t e n paper o r i n s t r u 
ment s i g n e d and d e l i v e r e d by one p e r s o n t o an o t h e r t r a n s 
f e r r i n g the t i t l e o r c r e a t i n g a l i e n on p r o p e r t y o r g i v -
d#9„a r i g h t t o a debt o r d u t y . " jn re M c l n t o s h , 150 F.546,548, 
55 C'9 564 5 6 § U O t ' n 9 a n d a ° ° P t l n 9 d e f i n i t i o n i n Hoag v. Howard 

"The wore! ^ i n s t r u m e n t , * i n a l e g a l sense, i s d e f i n e d 
t o be a w r i t i n g as the means o f g i v i n g f o r m a l e x p r e s s i o n 
t o some a c t ; a w r i t i n g e x p r e s s i v e o f some a c t , c o n t r a c t , 
p r o c e s s , o r p r o c e e d i n g , as a deed, c o n t r a c t , w r i t , e t c . 
Webst. I n t . D i e t . 'A w r i t i n g g i v e n a s the means o f 
c r e a t i n g , s e c u r i n g , m o d i f y i n g , o r t e r m i n a t i n g a r i g h t , 
o r a f f o r d i n g e v i d e n c e ; as a w r i t i n g c o n t a i n i n g the terms 
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o f c o n t r a c t , a deed o f conveyance, a g r a n t , a p a t e n t , 
an i n d e n t u r e , e t c . ' Cent. D i e t . !A formal l e g a l 
w r i t i n g , e. g., a r e c o r d , c h a r t e r , deed, or w r i t t e n 
i n s t r u m e n t . 1 Rap. & L« Law D i e t . ' A n y t h i n g reduced t o 
w r i t i n g ; a w r i t t e n i n s t r u m e n t , o r i n s t r u m e n t o f w r i t i n g ; 
more p a r t i c u l a r l y , a document o f formal o r solemn c h a r a c t e r 
And. Law D i e t . 'The term " i n s t r u m e n t , " i n the b r o a d e s t 
sense, c o m p r i s e s f o r m a l o r l e g a l documents i n w r i t i n g , 
i n c l u d i n g c o n t r a c t s , deeds, w i l l s , bonds, l e a s e s , mortgages 
e t c . ' lb Am. & Eng. Enc. Law (2d Ed.) p. 824. A b b o t t i n 
h i s Law D i c t i o n a r y d e f i n e s the term ' i n s t r u m e n t ' as some
t h i n g reduced t o w r i t i n g as a means of e v i d e n c e . The 
word ' i n s t r u m e n t ' i s f r e q u e n t l y employed i n the r e g i s t r y 
l a w s , and u s u a l l y r e f e r s t o some w r i t t e n document t h a t 
i s e n t i t l e d t o be r e c o r d e d i n a p u b l i c r e c o r d . S t a t e 
v. P h i l l i p s , 62 M.£. 12, 14, 157 Ind. 431." 

W h i l e the word i n i t s g e n e r i c sense has not been 

d e f i n e d by our own Supreme C o u r t , the Court i n thy case o f 

Waters v. P e a r s o n , 163 Iowa 331, 405, d i d have o c c a s i o n t o 

say: 

"...'The person t o 'whom a t e n d e r is made must, a t 
the t i m e , make any o b j e c t i o n which ho may have t o the 
money, i n s t r u m e n t or p r o p e r t y t o n d e r e d , or he w i l l be 
deemed t o ha/e waived i t . ' 

"We do not t i l i n k t h a t an a b s t r a c t ; of t i t l e s h o u l d be 
c o n s t r u e d as an • instrument' w 1 th,in th:: meaning o f th'i:> 
s t a t u t e . To say t h a t a n o n p r o f e s s i o n a l man s h o u l d be 
r e q u i r e d t o make s p e c i f i c o b j e c t i o n s ? n s t a n t e r t o an 
a b s t r a c t of t i t l e upon p r e s e n t a t i o n would be so mani
f e s t l y u n r e a s o n a b l e t h a t such a c o n s t r u c t i o n ought not 
to be put upon the s t a t u t e , u n l e s s c l e a r l y r e q u i r e d by 
i t s e x p r e s s terms. We see no such requirement h e r e . 
T h i s s t a t u t e has a c l e a r and m a n i f e s t f i e l d o f a p p l i c a t i o n 
where i t o p e r a t e s r e a s o n a b l y and n a t u r a l l y . F or i n s t a n c e , 
i f a p a r t y proposes to o b j e c t t o an o f f e r of a check o r 
d r a f t i n l i e u o f money, i t d e v o l v e s upon him t o say so 
whan the o f f e r i s made. We h o l d , t h e r e f o r e , . t h a t . t h e 
mere f a i l u r e o f the p l a i n t i f f t o p o i n t out the d e f e c t s 
i n the t e n d e r e d a b s t r a c t on the n i g h t of March 1st was 
not o f i t s e l f a w a i v e r , " 

In t h i s s t a t e o f the law, I answer your q u e s t i o n s 

a s f o l l o w s : 
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1. I n s o f a r as A r t i c l e s o f I n c o r p o r a t i o n and Amendments 

c e r t i f i e d as t r u e c o p i e s by the S e c r e t a r y o f >tate a r e con

c e r n e d , I am o f the o p i n i o n t h a t they a r e not embraced w i t h i n 

the p r o h i b i t i o n o f the f o r e g o i n g s t a t u t e because (assuming 

they be i n s t r u m e n t s , w h i c h i s not de t e r m i radj_, they a r e c o p i e s 

o f i n s t r u m e n t s and not or i c j i n a l documents. The s t a t u t e makes 

no p r o v i s i o n a g a i n s t the r e c o r d i n g o f c o p i a s of i n s t r u m e n t s 

as b e i n g w i t h i n the p r o h i b i t i o n o f t h i s s t a t u t e . 

2. The a f f i d a v i t of p u b l i c a t i o n of a n o t i c e o f i n c o r 

p o r a t i o n , l i k e w i s e i n my v i e w , i s not w i t h i n the p r o h i b i t i o n 

o f the s t a t u t e as t e s t e d by the d e f i n i t i o n s o f ' i n s t r u m e n t * 

as h e r e i n b e f o r e s e t f o r t h . 

Very t r u l y y o u r s , 

GS:mmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



COUNTIES: F i r e d i s t r i c t s — Ch. 357A d i f f e r s from Code 
s e c t i o n s 3 5 9 . ^ 2 , . 3 6 8 . 1 1 and 3 6 8 . 1 2 . ; 24*..^. "j*U^^ ; 

March 3 , i 9 6 0 

Mr. R i c h a r d F. N a z e t t e 
L i n n County A t t o r n e y 
Cedar R a p i d s , iovva 

A t t e n t i o n : K e i t h E. S t a p l e t o n 

Dear ftfr. N a z e t l e : 

R e c e i p t i s acknowledged of your l e t t e r o f March 1 
as f o l l o w s : 

• t 
"Your o p i n i o n i s r e q u e s t e d on the f o l l o w i n g 

que s i i o n : 
"•Are t r u s t e e s o f & b e n e f i t e d f i r e d i s t r i c t 

empowered, under Chapter 357/'1, 1956 Code of Iowa, 
to e n t e r i n t o a c o n t r a c t w i t h a town c o u n c i l to 
f u r n i s h f i r e p r o t e c t i o n s e r v i c e w i t h i n s a i d town 
l o c a t e d w i t h i n the f i r e d i s t r i c t ? 

" T h i s q u e s t i o n has a r i s e n i n L i n n County i n 
c o n n e c t i o n w i t h a . p r o p o s a l f o r such a c o n t r a c t between 
a town o f l e s s than 1000 p o p u l a t i o n and a b e n e f i t e d 
f i r e d i s t r i c t . The terms o f the c o n t r a c t , such ao. 
d u r a t i o n , c ompensation, e t c . , are not y e t s e t t l e d , 
the thought b e i n g t h a t such t«rms would be s e t t l e d 
by n e g o t i a t i o n . The f i r e equipment and a p p a r a t u s 
i s w h o l l y owned by the f i r e d i s t r i c t , manned by 
v o l u n t a r y f i r e m e n , and p o s s i b l y would be housed i n 
the town. 

"Your e a r l y r e p l y s h a l l be a p p r e c i a t e d . " 

The powers o f the t r u s t e e s o f a b e n e f i t e d f i r e d i s t r i c t 
a r e s p e c i f i e d i n s e c t i o n 357A.11, Code 1958, as f o l l o w s : 

"Powers o f t r u s t e e s . The t r u s t e e s may p u r c h a s e , 
own, r e n t or m a i n t a i n f i r e a p p a r a t u s or equipment 
and p r o v i d e h o u s i n g f o r same and f u r n i s h s e r v i c e s i n 

y. 
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the e x t i n g u i s h i n g o f f i r e s i n s a i d b e n e f i t e d 
f i r e d i s t r i c t * The t r u s t e e s s h a l l have th© 
power a f t e r a p p r o v a l g i v e n by s e c t i o n 357A . 9 
t o l e v y an annual tax not to exceed one and 
o n e - h a l f m i l l s o u t l i n e d i n s e c t i o n 3 5 7 A . 9 f o r 
the purpose o f e x e r c i s i n g the powers g r a n t e d 
i n t h i s s e c t i o n . T h i s l e v y s h a l l be o p t i o n a l 
w i t h the t r u s t e e s . The t r u s t e e s mey purchase 
m a t e r i a l and employ l a b o r to p r o p e r l y m a i n t a i n 
and o p e r a t e the b e n e f i t e d f i r e d i s t r i c t . The 
t r u s t e e s s h a l l be a l l o w e d n e c e s s a r y expenses 
i n the d i s c h a r g e of the d u t i e s , but s h a l l not 
r e c e i v e any s a l a r y . " 

S i n c e b e n e f i t e d f i r e d i s t r i c t s are " c r e a t u r e s o f 
s t a t u t e " , they are n e c e s s a r i l y s u b j e c t to the r u l e f r e q u e n t l y 
announced by the, Supreme Co u r t t h a t , " c r e a t u r e s o f s t a t u t e 
have o n l y t h o s e powers c o n f e r r e d by s t a t u t e or r e a s o n a b l y 
and n e c e s s a r i l y i m p l i e d as i n c i d e n t to e x e r c i s e o f an 
e x p r e s s l y c o n f e r r e d power". 

} must t h e r e f o r e r e g r e t f u l l y a d v i s e you t h a t Chapter 
357A does not appear to c o n f e r the power c o n c e r n i n g which 
you i n q u i r e . C e r t a i n l y , i n view of the b e n e f i c i a l and 
h u m a n i t a r i a n n a t u r e of the type of agreement, i t w o 1 d appear 
the l a c k o f a u t h o r i s a t i o n must have a r i s e n from l e g i s l a t i v e 
o v e r s i g h t . i t seems t h a t Chapter 357A was o r i g i n a l l y 
d e s i g n e d f o r the e x p r e s s purpose o f p r o v i d i n g f i r e p r o t e c t i o n 
f o r r u r a l a r e a s and t h a t a u t h o r i t y to e n t e r i n t o such a g r e e 
ments was not i n c l u d e d o n l y because i t s need was not f o r e s e e n . 
N e e d l e s s to sey, J would be more than p l e a s e d to a s s i s t you 
or the l e g i s l a t o r s from your county i n the d r a f t i n g of b i l l s 
f o r l e g i s l a t i o n d e s i g n e d to remedy the d e f i c i e n c y * 

An item o f r e c e n t h i s t o r y t h a t may have soine p a r a l l e l 
s i g n i f i c a n c e i s t h a t , p r i o r to the c o n v e n i n g of the 5 8 t h 
G e n e r a l Assembly, an o p i n i o n was i s s u e d p o i n t i n g out the 
f a c t t h a t Chapter 357A c o n t a i n s no a u t h o r i r a t i o n f o r the 
i n c l u s i o n o f c i t i e s and tov;ns i n b e n e f i t e d f i r e d i s t r i c t s . 
A lthough no g e n e r a l amendment a u t h o r i z i n g such i n c l u s i o n 
was enacted by the 5 8 t h G e n e r a l Assembly, one l e g a l i z i n g 
a c t was passed (Ch. 3 9 0 , 5 8 t h C. A.) l e g a l i z i n g a. b e n e f i t e d 
f i r e d i s t r i c t which i n c l u d e d the town. 
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T h i s r e f e r e n c e should not be c o n s i d e r e d as recommend i Off 
a " c o n t r a c t now, l e g a l i z i n g a c t l a t e r " p r o c e d u r e , but I 
p o i n t i t out o n l y as an a c t u a l i l l u s t r a t i o n o f how one f i r e 
d i s t r i c t d e a l t w i t h a somewhat s i m i l a r problem. 

Very t r u l y y o u r s . 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LGA.'bl 



SCHOOLSs Schoolhouse s i t e s -- d i c a t i o n of p u b l i c land 
under s e c t i o n : h0^,k6 can o n l y be a c c o m p l i s h e d i f the land 
i n q u e s t i o n was p l a t t e d f o r p u b l i c use or deeded to the c i t 
at the time the p l a t was f i 1 ed •>('/£:/.„. .<• . r/; .> ' - .> • 

March. 1*, i 9 6 0 

WSr. Lynn W. Wo rrow 
Allamakee County A t t o r n e y 
Waukon, Iowa 

Dear Mr, Morrow: 

T h i s i s t o acknowledge r e c e i p t o f your l e t t e r o f 
Fe b r u a r y 10 i n which you me.de the f o l l o w i n g i n q u i r y : 

• i 
" S e c t i o n 3 8 6 * 3 9 o f the low© Code g r a n t s 

to C i t y C o u n c i l s the power to d i s p o s e o f land 
i n such manner and upon such terms as they see 
f i t . S e c t i o n kOty.kS and U-J s e t s out a proce d u r e 
f o r t hs t r a n s f e r and r e d e d i c & t i o n o f a c i t y 
park f o r s c h o o l house purposes? 

" F a c t s ? A town i n Iowa i s c o n t e m p l a t i n g 
the t r a n s f e r o r s a l e o f a p u b l i c park t o the 
Sch o o l f o r the purpose o» b u i l d i n g a s c h o o l 
t h e r e o n . The Town got the p r o p e r t y by a s t r a i g h t 
w a r r a n t y deed c o n t a i n i n g no r e s t r i c t i o n s o r 
r e v e r s i o n p r o v i s i o n s and n o t h i n g i n the deed 
p r o v i d e d t h a t t h i s l a n d was f o r the use o f the 
town as a pa r k . 

" Q u e s t i o n : Has t h s Town C o u n c i l a u t h o r i t y 
to s e l l t h i s park to tho s c h o o l under the 
p r o v i s i o n s o f S e c t i o n 3 8 6 . 3 9 upon such terras 
as i t sees f i t or must t h * p r o c e d u r e s e t out i n 
^ 0 9 * ^ 6 and !+7 be f o l l o w e d to the e x c l u s i o n o f 
3 8 6 . 3 9 ? " 

!n r e p l y t h e r e t o , we. a d v i s e as f o l l o w s : 

In o r d e r to und e r s t a n d s e c t i o n s h-QVoM-6 and ••i-Q9» i*7j 
Code 1 9 5 8 , i t i s n e c e s s a r y to have a br i«f knowledge as to 

http://me.de
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t h e i r h i s t o r i c a l development. P r i o r t o the enactment"of 
these two s e c t i o n s i n l 8 8 6 , when l a n d s were p l a t t e d , 
acknowledged e,nd r e c o r d e d , such p l e t v e s t e d i n the p u b l i c 
whatever i n t e r e s t the p r o p r i e t o r o r g r a n t o r had at the 
time o f p l a t t i n g , and i t was h e l d i n t r u s t f o r t h e p u b l i c 
f o r the purpose f o r which i t was d e d i c a t e d . Pangiqm v. 80a, 1« 
29 Iowa 6 8 . In the absence o f s p e c i f i c l e g i s l a t i v e a u t h o r i t y 
p u b l i c l a n d s cannot be d i v e r t e d to another p u b l i c u s e , and 
t h i s i s t r u e whether p u b l i c ownership ©rose from p u r c h a s e , 
p l a t t i n g , condemnation o r g r a n t . Carson v«, S t f i t e . 2^0 Iowa 
1 1 7 8 , 38 N . W , 2d 1 6 8 . 

I f a town r e c e i v e s lend by v i r t u e o f e p l o t or a 
warra n t y deed i n e x e c u t i o n o f what i s p l a t t e d by the p r o p 
r i e t o r o f t h a t p l a t , then s e c t i o n it-09.t»-6 becomes a p p l i c a b l e 
when the r e d e d i c a t i o n o f such land f o r p u b l i c purposes i s 
to be used f o r a s c h o o l s i t e or s c h o o l y a r d . In o t h e r words, 
the d e d i c a t i o n ha© to bt? made at the o u t s e t o f the p l o t and 
not at some subsequent date when the c i t y might a c q u i r e t i t l o 
to p r o p e r t y w i t h i n the p l a t . 

T h e r e f o r e , i n answer to your q u e s t i o n ^ unlec-s the 
p r o p e r t y i n q u e s t i o n was p l a t t e d as p u b l i c l a n d s or deeded 
to the c i t y at ihv time the p l a t was f i l e d , s e c t i o n s h-09*k6 
or 4-09A? would not a p p l y . Thus, i f s e c t i o n s 409* ^ 6 or 
^09 . ^ 7 are not a p p l i c a b l e to your g i v e n s e t o f f a c t s , then 
the o n l y p r o c e d u r e i s f o r the c o u n c i l to s e l l t h i s park t o 
the s c h o o l under thg p r o v i s i o n s o f s e c t i o n 3 8 6 . 3 9 , Code 1 9 5 8 . 

Yours v e r y t r u l y , 

TKEODOR W. BEHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWRjbl 
CCS Joe B#vis 

Paul J o h n s t o n 



rmnTrtTi WELFARE: LEGAL SETTLEMENT*''COUNTY RELIEF? - M w r payment 
f f f j l i e f d§?s no^Sreate aptrmanent, disa b i l i t y to acquiring 
legal settlement in a new countyi X « * * l e m e n t raav b e acquired 
in the new county by continuously residing in such county for 
one year without receiving r e l i e f . (/^3^i^*^. J % ,. <::''/.., /i^t 
?L>-~. uJjiI^^, 5A/ } • March 9 , i960. A^-y - /' 

Mrs, Irene M. Smith, Chairman, 
State Board of Social Welfare, 
State Office Building 
Bee Moines, Iowa 

Dear Mrs. Smith: 

Reference Is made to your letter of March 
7, I960, which states: 

"On February 17, 1960, an informal opinion 
was issued from the office of the attorney General 
to Mr. G. A. Cady, County Attorney, Hampton, Iowa, 
interpreting Section 252.16, Subsection 3, relating 
to legal settlement. 

"There has been some confusion as to the 
proper Interpretation of this opinion and I would 
appreciate i t i f a further opinion would be rendered 
to c l a r i f y the following question: 

"If a family has not lived i n a new county 
for the prerequisite year to gala legal settlement 
in that county, does the payment of r e l i e f prevent 
them from acquiring settlement in that county for 
a l l time, or i s i t only a legal d i s a b i l i t y toward 
obtaining legal settlement in that county while they 
are receiving such relief?** 

Legal settlement In this state i s acquired 
in accordance with the provisions of Section 252.16, Code 
of Iowa, 1958, as amended by Chapter 181 of the Acts of 
the 58th General Assembly. The general effect of the changes 
made by the 58th General Assembly on legal settlement is 
interpreted in a formal opinion from this office dated 
June 5, 1959. 

Your request has reference to subparagraph 
3 of Section 252.16 which provides in pertinent part: 

$-// 
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"Any such person *** who i s being supported by 
public funds s h a l l sot acquire a settlement i n said 
county unless such person before *** being supported 
thereby, has a settlement i n said county.** 

The question arises s p e c i f i c a l l y from the conclusions con
tained in an informal opinion directed to Mr. G. A. Cady, 
Franklin County Attorney, en February 17, 1960. In that 
opinion, It i s stated: 

"Relief furnished by Franklin County to the 
r e l i e f client who has not yet acquired settlement In 
Frank!la County w i l l prevent such r e l i e f client from 
acquiring legal settlement In Franklin County ***" 

and a subsequent statement: 
"For so long as such person continues to be 

supported'by public funds, his settlement in the county 
from which he came w i l l be continued ***** 

j 
Section 252.16, subparagraph 2, as amended by 

the 58th General Assembly, states: 
"Any person having acquired a settlement l a 

any county of this State, s h a l l aot acquire a settlement 
l a any other county u n t i l such person sha l l have con
tinuously resided in said county for a period of one 
year.** 

Section 292.16, subparagraphs 2 and 3, have been 
analyzed and reconciled several times in former opinions from 
this office and by the Supreme Court of Iowa, The Attorney 
General*s opinion dated February 18, 1957 contains a summary 
of the expressions on this subject by stating: 

"The dictates of the legislature were specific 
and clear. Legal settlement cannot be obtained, even 
though no notice to depart has been served, when one con
tinues to receive county poor support during the two year 
period of residence which by statutes, i s a prerequisite 
to acquiring a new legal settlement. See Audubon County 
v. Vogessor, 1940, 228 Iowa 281; 1942 Report of Attorney 
General, page 37; 1938 Report of Attorney General, page 
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869, at notes 10 & 11» pp. 677-879; also see 1954 
Report of Attorney General, 178.w 

The decision reached by the 1957 opinion i s conclusive on this 
subject and i s only changed by the recent amendment of the 
58th General Assembly to modify the residence requirement of 
one year rather than two years in the county to gain legal 
settlement. 

Thus, the payment of r e l i e f i s regarded as a 
legal d i s a b i l i t y to acquiring settlement in the new county 
under the provisions of subsection 2 of this section. During 
the period such person i s receiving r e l i e f , he cannot acquire 
a new settlement under that section. However, when such person 
who has received r e l i e f In the new county, resides in the new 
county for one year without receiving further r e l i e f , he w i l l 
acquire legal settlement in that new county. 

Respectfully submitted, 

CEP/sp 

Carl E. Peterson 
Special Assistant Attorney General 



b o t e s ' o r bonds i s s u e d by a p u b l i c body may y i o t be s o l d f o r l e s s 
than par, under S e c t i o n 75.5, Code 195o. ( /Jp'i.^A /Ze^ne^. 

0 LI 

March 9, 1y6U 

STATE BOARD OF REGENTS 
S t a t e O f f i c e B u i l d i n g 
L O C A L 

A t t e n t i o n : C a r l F. G e r n e t z k y , Chairman Finance Comrtrj t t e e 

Dear Car 1: 

R e f e r e n c e i s h e r e i n made t o the o f f e r made t o the 

Sto t o Board of Regents t o buy c e r t a i n Iowa S t a t e Teachers 

C o l l e g e D o r m i t o r y S e r i a l Revenue Notes proposed t o be i s s u e d 

by the Board o f Regents, a t a sum of $y69.00 f o r a $1000.00 

o o t e . 

Answering your q u e s t i o n as to whether the Board o f 

Regents would have a u t h o r i t y t o i s s u e these notes a t a p r i c e 

i e s s than p a r , } would a d v i s e as f o l l o w s : 

S e c t i o n 75.5, Code 1958, p r o v i d e s the f o l l o w i n g : 

"575.5 S - 3 1 t ncj pr i ce. Ho p u b l i c bond s h a l l be s o l d 
f o r l e s s than p a r , p l u s a c c r u e d i n t e r e s t . " 

In v iew of a u t h o r i t i e s h e r e i n a f t e r c i t e d , I am of 

the o p i n i o n t h a t the f o r e g o i n g s t a t u t e has equal a p p l i c a b i l i t y 

t o i n d e b t e d n e s s i n c u r r e d ' e i t h e r by i s s u a n c e of bonds o r n o t e s . 

S e c t i o n 5 0 2 . 3 ( 1 ) , Code 1958, d e f i n e s " s e c u r i t y " as 

f o l l o w s : 

"§502.3 "Def i n i t i o n s . When used i n t h i s c h a p t e r the 
f o l l o w i n g terms s h a l l , u n l e s s the t e x t o t h e r w i s e i n t f i -
c a t e s , have the f o l l o w i n g r e s p e c t i v e meanings: 

(:{;• 1. ' S e c u r i t y ' s h a l l i n c l u d e any note, s t o c k , t r e a s u r y 
s t o c k , bond, d e b e n t u r e , e v i d e n c e of in d e b t e d n e s s , c e r t i f i 
c a t e o f i n t e r e s t i n an o i l , gas, or .mining 1 ease, c o l l a t e r a l 
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t r u s t c e r t i f i c a t e , p r e o r g a n i z a t i o n c e r t i f i c a t e , p r e o r g a n -
i z a t i o n s u b s c r i p t i o n , any t r a n s f e r a b l e s h a r e , investment 
c o n t r a c t , or b e n e f i c i a l i n t e r e s t i n t i t l e t o p r o p e r t y , 
i n t e r e s t i n or under a p r o f i t - s h a r i n g or p a r t i c i p a t i n g 
agreement o r scheme, or any o t h e r i n s t r u m e n t commonly 
known as a s e c u r i t y . 

*** " 

In the O p i n i o n o f t h i s department a p p e a r i n g i n the 
R e p o r t of the A t t o r n e y General f o r 193'+, page 257, a d d r e s s i n g 

i t s e l f t o a proposed i s s u e o f county judgment bonds, and t o 

t h i s q u e s t i o n , i t was s a i d : 

S e c t i o n 1175 of the Code p r o v i d e s as f o l l o w s : 
" S e l l i n g p r i c e . No p u b l i c bond s h a l l be s o l d f o r l e s s 
than par p l u s a c c r u e d i n t e r e s t . " 

S e c t i o n 11/6 p r o v i d e s : 
"Commission and expense. No commission s h a l l be p a i d , 
d i r e c t l y or i n d i r e c t l y , i n c o n n e c t i o n w i t h the s a l e o f 
a p u b l i c bond. No expense s h a l l be c o n t r a c t e d or p a i d 
i n c o n n e c t i o n w i t h such s a l e o t h e r than the expenses 
i n c u r r e d i n a d v e r t i s i n g such bonds f o r s a l e . " 

S e c t i o n 1177 p r o v i d e s : 
" P e n a l t y . Any p u b l i c o f f i c e r who f a i l s t o p e r f o r m any 
duty r e q u i r e d by t h i s c h a p t e r o r who does any a c t p r o 
h i b i t e d by t h i s c h a p t e r , s h a l l be g u i l t y of a misde
meanor." 

" I t i s c l e a r from the above s e c t i o n s t h a t the board has 
no r i g h t o r a u t h o r i t y t o s e l l the bonds f o r l e s s than 
par p l u s a c c r u e d i n t e r e s t . I t would not seem so im
p o r t a n t t h a t the board s h o u l d determine the source o f 
the money t o be p a i d f o r the bonds so l o n g as the bonds 
s e l l a t par p l u s a c c r u e d i n t e r e s t . 

" I t i s not c l e a r from the l e t t e r what c o n n e c t i o n the 
Board of S u p e r v i s o r s has w i t h the C h a r i t y Fund. There 
i s n o t h i n g to i n d i c a t e t h a t i t i s a county fund o ver 
which the board has any c o n t r o l , and I assume the board 
has n o t h i n g t o do w i t h t h i s fund except as i t has been 
p l a c e d a t the d i s p o s a l o f the board by the C h a r i t y Fund 
Committee. The board may be a s s u r e d i t s members w i l l 

" hot be h e l d p e r s o n a l l y l i a b l e f o r t h e i r a c t i o n i f they 
comply w i t h the above s t a t u t e s . " 

In the Iowa Supreme Co u r t case of Weiss v. Woodbine, 

229 Iowa 97o, a d d r e s s i n g i t s e l f t o the same q u e s t i o n a r i s i n g 
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ou t o f the i s s u a n c e of revenue bonds, i t i s s t a t e d : 

" ( 2 ) Code s e c t i o n 613^.05 p r o v i d e s : 

'Sale o f b o n d s - - i n t e r e s t . Such revenue bonds s h a l l not 
be s o l d f o r l e s s than p a r , p l u s a c c r u e d i n t e r e s t , ' e t c . 

"Code s e c t i o n 1175 reads; 
1 S e 1 1 i n g p r i c e . No p u b l i c bond s h a l l be s o l d f o r l e s s 
than p a r , p l u s a c c r u e d i n t e r e s t . ' 
" With r e g a r d t o the above s t a t u t e s r e q u i r i n g t h a t bonds 
be not s o l d f o r l e s s than p a r , the t r i a l c o u r t i n I t s 
d e c i s i o n c o n c l u d e d t h a t s e c t i o n 613^.02 p e r m i t t i n g 
d e l i v e r y of bonds i n payment o f the c o n t r a c t i s p r o b a b l y 
l i m i t e d by the r e q u i r e m e n t t h a t the bonds be not s o l d 
f o r l e s s than p a r . Assuming, as we are i n c l i n e d t o be
l i e v e , t h a t the town was r e q u i r e d t o d e l i v e r the revenue 
bonds t o the c o n t r a c t o r a t not l e s s than p a r , a p p e l l a n t s 
have f a i l e d t o show t h a t the town i s to d e l i v e r , o r the 
c o n t r a c t o r a c c e p t , the bonds i n q u e s t i o n a t l e s s than 
p a r . " 

Whi1e the f o r e g o i n g does not exhaust the l e g a l l i t e r 

a t u r e upon the s u b j e c t , upon the b a s i s o f the f o r e g o i n g , I am of 

the o p i n i o n t h a t the i s s u a n c e of these n o t e s f o r . l e s s than par 

would p r e s e n t a b o r d e r l i n e q u e s t i o n as t o the v a l i d i t y of such 

n o t e s and a d e c l a r a t o r y judgment a d j u d i c a t i n g the q u e s t i o n would 

be i n o r d e r . 

Very t r u l y y o u r s , 

0S:mmh4~ 

OSCAR 

F i r s t 

STRAUSS 

A s s i s t a n t A t t o r n e y General 
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March 1>+, i960 

Mr. Lynn Morrow 
Allamakee County A t t o r n e y 
Waukon, Iowa 

Dear Mr. Morrow: 

Pursuant t o your l e t t e r o f March 9» I am p l e a s e d to 
e n c l o s e thermofax c o p i e s o f " A b e l s on F i r e D i s t r i c t s " . 
U n t i l I saw the l i s t i n your r e q u e s t , I h a r i n H r e a l i z e d 
i * d w r i t t e n so many l e t t e r s on the s u b j e c t . 

With r e s p e c t to your s p e c i f i c q u e s t i o n , i t appears 
the o n l y l i m i t i n g f a c t o r c o n t a i n e d i n s e c t i o n 357 n»2 as 
to number o f t o w n s h i p s t h a t mey be i n c l u d e d i n a b e n e f i t e d 
fir© d i s t r i c t i s i n the word " a d j o i n i n g " . S e c t i o n 357A.2 
p r o v i des: 

" E x t e n t o f d i s t r i c t . The b e n e f i t e d f i r e 
d i s t r i c t may i n c l u d e a l l or p o r t i o n s o f one 
township and any a d j o i n i n g t o w n s h i p s or p o r t i o n s 
t h e r e o f »" 

Thus, i n p l a n n i n g a f i r e d i s t r i c t , i t appears the p r o 
cedure i s to s e l e c t a c e n t r a l township and add a l l or p a r t s 
o f any or a l l " a d j o i n i n g " t o w n s h i p s . I f the s t a t u t e had 
employed the word " c o n t i g u o u s " , i t would be n e c e s s a r y f o r any 
a d d i t i o n a l t o w n s h i p s to have a common boundary l i n e . S i n c e 
i t uses the word " a d j o i n i n g " , i t seems t o be enough i f they 
c o r n e r at a s i n g l e p o i n t . There i s even case a u t h o r i t y 
i n d i c a t i n g t h e r e need be no p o i n t o f a c t u a l c o n t a c t where 
the word " a d j o i n i n g " i s used, but t h a t the word a l s o would 
i n c l u d e " n e a r " . See 2 Words <| Phrases 585° 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LC>-: b 1 
E n d : #57-7-26, #57-7-3'+, #57-8-12, #57-9-23, #53-5-16, 

#58-5-20, #59-7-29, #59-12-3 



1. Chapter 252, A c t s of the 58th Genera] Assembly, i s an 
i m p l i e d repeal of S e c t i o n 3 9 . 1 3 ( 2 ) , Code 195d, and t h e r e 

f o r e ; on a board of s u p e r v i s o r s c o n s i s t i n g of f i v e members, each 
township i s e n t i t l e d t o one member t o be e l e c t e d a t l a r g e . 

2. Nomination papers of a c a n d i d a t e f o r primary n o m i n a t i o n 
s h o u l d d e s i g n a t e the term of o f f i c e which he i s s e e k i n g 

t o f i l l . 
3^ C a n d i d a t e s in each c a t e g o r y i n the primary r e c e i v i n g the 

h i g h e s t number of v o t e s f o r the o f f i c e of s u p e r v i s o r , and 
not l e s s than 35% of the v o t e f o r which n o m i n a t i o n s are re s p e c 
t i v e l y sought, o a r e deemed nominated. 

*f. In the g e n e r a l e l e c t i o n ^ w h e r e t i t e r s are two or more c a n d i 
d a t e s f o r e l e c t i o n t o the board of s u p e r v i s o r s h a v i n g the 

same townsnip r e s i d e n c e , the c a n d i d a t e r e c e i v i n g . t h e h i g h e s t 
number of v o t e s w i l l be d e c l a r e d e l e c t e d . 

5. i f a vacancy r e s u l t s from a f a i l u r e t o e l e c t a member o f 
the board of s u p e r v i s o r s , such vacancy i s f i l l e d p u r s u a n t . 

t o the p r o v i s i o n s of S e c t i o n 6 9 . 8 ( 5 ) , Code 1958. ( , , / r<?f 
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"The l a s t paragraph o f S e c t i o n 331.7 i n d i c a t e s t h a t : 

' T helength o f term f o r w h i c h any person i s a can
d i d a t e and the time when the term b e g i n s aha 11 be 
i n d i c a t e d on tie b a l l o t ' . 

"As you can r e a d i l y u n d e r s t a n d , the a u d i t o r must c e r t i f y 
t o the p r i n t e r i n the near f u t u r e what i s t o be p r i n t e d 
on the b a l l o t s f o r the June p r i m a r y and what i s t o appear 
i n the n o t i c e s , e t c . c o n c e r n i n g the e l e c t i o n . In d i g e s t i f ) 
the above s e c t i o n s , i t i s e v i d e n t t h a t t h e r e must be an 
i n d i c a t i o n by the c a n d i d a t e as t o which term he i s s e e k i n g 
i . e . , two, t h r e e or f o u r y e a r term; t h a t the term must be 
i n d i c a t e d upon the b a l l o t and not more than one person nom 
i n a t e d f o r the o f f i c e from any one t o w n s h i p . However. 
S e c t i o n 33.19(2) i n d i c a t e s : 

'In c o u n t i e s h a v i n g f i v e o r seven s u p e r v i s o r s two 
members may be r e s i d e n t s o f a township which em
b r a c e s a c i t y o f t h i r t y - f i v e thousand p o p u l a t i o n , ^ 

"As you can r e a d i l y see, I t i s p o s s i b l e t h a t the c a n d i d a t e s 
f o r each term o f o f f i c e g e t t i n g the h i g h e s t number o f v o t e s 
c o u l d c o n c e i v a b l y be from the same township i n the p r i m a r y . 
Which a r e the p a r t y nominees t o go on the b a l l o t f o r the Novem
be r g e n e r a l e l e c t i o n ? The s i t u a t i o n i s even more complex when 
you c o n s i d e r the nominees from both p a r t i e s . In o t h e r words, 
we c o u l d have a number o f l e g a l l y nominated c a n d i d a t e s i n the 
p r i m a r y who would be i n f a c t e l i m i n a t e d by the q u e s t i o n a b l e 
township r e s i d e n c e requirement b e f o r e the v o t e s a r e even c a s t 
i n the November e l e c t i o n . 

" I t has been suggested t h a t one s o l u t i o n t o the problem would 
be f o r the Board o f S u p e r v i s o r s t o s e t up f i v e s u p e r v i s o r d i s 
t r i c t s under s e c t i o n 331.8 o f the 1953 Code and o n l y one can
d i d a t e nominated from each d i s t r i c t . I informed the p r e s e n t 
board p r i o r t o and a g a i n a t ' i t s r e g u l a r meeting i n J a n u a r y ' 
t h a t a c t i o n o f t h i s k i n d would have t o be taken a t t h a t t i m e . 
The q u e s t i o n has now a r i s e n as t o whether or not ' i t s r e g u l a r 
m e e t i n g i n J a n u a r y ' i s a c o n t i n u o u s m e e t i n g which i s o n l y re** 
c a s s e d each Monday and i s s t i l l i n s e s s i o n . 

"As you can r e a d i l y a p p r e c i a t e , t h e r e are many p r o c e d u r a l 
problems c o n c e r n i n g both the p r i m a r y and general e l e c t i o n of 
s u p e r v i s o r s c r e a t e d by the passage of Chapter 352 o f the A c t s 
o f the 5 8 t h General Assembly and the passage o f the i s s u e o f 
r e d u c i n g the board t o f i v e members by the e l e c t o r a t e here i n 
S l a c k Hawk County. N e e d l e s s t o say, i t i s I m p e r a t i v e t h a t the 
p r o p e r e l e c t i o n p r o c e d u r e be s e t out p r i o r t o the f i r s t s t e p 
i n the e l e c t i o n p r o c e d u r e i n f&fcrness t o a l l c a n d i d a t e s and 
p o l i t i c a l p a r t i e s and to i n s u r e a v a l i d e l e c t i o n t o the g e n e r a l 
p u b I i c . 
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" I w i l l be i n Des Moines on Monday, March / t h , and would 
l i k e t o c o n v e r s e w i t h you f u r t h e r c o n c e r n i n g t h i s problem 
i n the a f t e r n o o n . As you can a p p r e c i a t e the time f a c t o r 
o f f i l i n g , I would a p p r e c i a t e a f i n a l o p i n i o n c o n c e r n i n g 
t h i s m a t t e r as soon as i t i s r e a s o n a b l y p o s s i b l e . " 

And r e c e i p t i s acknowledged o f your supplemental l e t 

t e r d a t e d March 8, IS60, i n which you s u b m i t t e d the f o l l o w i n g : 

"As per our d i s c u s s i o n y e s t e r d a y , I submit the f o l l o w i n g 
a d d i t i o n a l q u e s t i o n s c o n c e r n i n g the procedure of e l e c t i n g 
the Board o f S u p e r v i s o r s i n B l a c k Hawk County t h i s y e a r : 

" Q u e s t i o n Ho. 1: May the p r e s e n t Board o f Super
v i s o r s d i s t r i c t t h emselves under Sedti.on 331.8 o f the 
1358 Code o f Jowa i n l i e u o f .Section 331.7 as amended 
by the 5 8 t h General Assembly? 

" Q u e s t i o n No. 2 : In the event c a n d i d a t e s f i l i n g f o r 
a term of 2 y e a r s , 3 y e a r s , and k y e a r s a re a l l from 
the same township r e s i d e n c e , do the 2 c a n d i d a t e s r e 
c e i v i n g the h i g h e s t number of v o t e s f o r the 2-year terms, 
the 2 f o r 2 3-year terms and the 1 f o r the 3-year term 
c o n s t i t u t e the p a r t y nominees f o r the g e n e r a l e l e c t i o n ? 

" Q u e s t i o n No. 3: In the event 2 or more c a n d i d a t e s 
i n the g e n e r a l e l e c t i o n have the same township r e s i 
dence and a r e s e e k i n g the same term.or d i f f e r e n t 
term i s the c a n d i d a t e w i t h the l a r g e s t vote the o n l y 
one e l e c t e d ? 

" Q _ u e s t i on No. k: In the event therc s h o u l d be a 
vacancy as a r e s u l t o f the e l e c t i o n p r o c e d u r e s , 
i n accordance w i t h S e c t i o n 6 9 . 2 o f the 1958 Code 
of Iowa, are s a i d v a c a n c i e s t o be f i l l e d i n ac c o r d a n c e 
w i t h S e c t i o n 6 9 . 8 (,5) o f the 1958 Code o f Iowa? 

" I k i n d l y r e q u e s t t h a t the a f o r e m e n t i o n e d q u e s t i o n s be 
added t o my p r e v i o u s c o r r e s p o n d e n c e and a w r i t t e n o p i n i o n 
g i v e n t o me c o n c e r n i n g these a d d i t i o n a l q u e s t i o n s i n ad
d i t i o n t o those o r i g i n a l l y s u b m i t t e d . " 

#1 • In r e p l y t h e r e t o I a d v i s e you as f o l l o w s : 

.Insofar as a c o n f l i c t e x i s t s between Chapter 252, 

A c t s o f the 5 8 t h General Assembly quoted by you, ana the p r o 

v i s i o n s o f S e c t i o n 3 9 .19 ( 2 ), ( e v i d e n c e d by the f a c t t h a t B l a c k 

Hawk County, h a v i n g a c i t y o f 3 5,000, and a board c o n s i s t i n g 
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o f f i v e members, under the p r o v i s i o n s of S e c t i o n 33.19, Code 

1958, may have two members on the board r e s i d e n t s of the same 

township, w h i l e a county h a v i n g a p o p u l a t i o n o f 80,000 or more, 

which B l a c k Hawk County has see F e d e r a l Census o f 1950, and 

the case of Harp v. Abrahamson, 248 iowa 222 -- i s l i m i t e d t o 

one s u p e r v i s o r f o r each township, a c c o r d i n g t o Chapter 252, 

A c t s of the 58th General Assembly.) 1 am.of the o p i n i o n t h a t 

t h i s c o n f l i c t amounts to an i m p l i e d r e p e a l o f S e c t i o n 39.19(2) 

by the.subsequent enactment of Chapter 252, A c t s o f the 58th 

General Assembly. T h i s has both t e x t b o o k and case s u p p o r t . 

In SUTHERLAND STATUTORY CONSTRUCTION, 3rd E d i t i o n , 

Volume 1, page kk'j, a f t e r r e c i t i n g an a r b i t r a r y d i s t i n c t i o n 

e s t a b l i s h e d by the Court between amendments and' r e p e a l , i t i s 

s t a t e d : 

" T h i s a r b i t r a r y d i s t i n c t i o n has been f o l l o w e d by the 
c o u r t s , and they have d e v e l o p e d s e p a r a t e r u l e s of con
s t r u c t i o n f o r each. However, they have r e c o g n i z e d t h a t 
f r e q u e n t l y on a c t p u r p o r t i n g t o be an amendment has the 
same q u a l i t a t i v e e f f e c t as a r e p e a l the a b r o g a t i o n of 
an e x i s t i n g s t a t u t o r y p r o v i s i o n -- and have t h e r e f o r e 
a p p l i e d the term ' i m p l i e d r e p e a l ' and the r u l e s of con
s t r u c t i o n a p p l i c a b l e t o r e p e a l s t o such amendments. The 
c o u r t s a l s o have r e c o g n i z e d t h a t a c t s which the l e g i s l a 
t u r e has t r e a t e d as o r i g i n a l f r e q u e n t l y have the same 
e f f e c t i n subst a n c e as amendments and' r e p e a l s and t h a t 
an independent a c t i n e f f e c t adds a p r o v i s i o n t o a p r i o r 
a c t p e r t a i n i n g t o the same s u b j e c t m a t t e r o r i n e f f e c t 
adds a p r o v i s i o n t o a p r i o r a c t and a b r o g a t e s a p a r t of 
i t by b e i n g i n c o n f l i c t w i t h i t , and have t h e r e f o r e ap
p l i e d the term ' i m p l i e d amendment' t o the f i r s t two of 
these r e s u l t s and the term ' i m p l i e d r e p e a l ' t o the i a s t . 

"The term i m p l i e d amendment has been used c h i e f l y by 
- c o u r t s i n d e t e r m i n i n g whether the c o n s t i t u t i o n a l r e q u i r e 

ment as t o the form o f an amendatory a c t has been v i o l a t e d 
whereas the term i m p l i e d r e p e a l has been used t o j u s t i f y 
the a p p l i c a t i o n t o the a c t o f the r u l e s o f c o n s t r u c t i o n 
d e v e l o p e d f o r e x p r e s s r e p e a l s . Where an independent a c t 
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i n e f f e c t adds a p r o v i s i o n t o a p r i o r a c t and a t the 
same time r e p e a l s a p a r t t h e r e o f by b e i n g i n c o n f l i c t 
w i t h i t , the terms " i m p l i e d amendment' and ' i m p l i e d 
r e p e a l ' a r e both used t o d e s c r i b e the s i t u a t i o n , the 
former i n d e t e r m i n i n g whether the c o n s t i t u t i o n a l l i m i t a 
t i o n on the form o f amendments has been v i o l a t e d , the 
l a t t e r i n c o n s t r u i n g the a c t . " 

And a d d r e s s i n g i t s e l f t o the sane p r o p o s i t i o n , S u t h e r 
l a n d , on pages 3 S 8 and 3 3 9 , s t a t e s : 

"The c o n s t i t u t i o n a l l i m i t a t i o n t h a t no a c t s h a l l be 
amended by mere r e f e r e n c e t o i t s t i t l e does not a p p l y 
t o ' i m p l i e d r e p e a l s ' o r ' r e p e a l s by i m p l i c a t i o n . ' Re
pea l by i m p l i c a t i o n o c c u r s when an a c t not p u r p o r t i n g 
t o r e p e a l any p r i o r a c t i s w h o l l y o r p a r t i a l l y i n c o n 
s i s t e n t w i t h a p r i o r s t a t u t e o r c o v e r s the s u b j e c t o f a 
p r i o r a c t o r s e c t i o n and i s a s u b s t i t u t e a c t . On the 
b a s i s t h a t the l a t e s t d e c l a r a t i o n o f the l e g i s l a t u r e 
p r e v a i l s , the i n c o n s i s t e n t p r o v i s i o n s o f the p r i o r s t a t u t e , 
o r the whole p r i o r s t a t u t e i f the l a t e r a c t i s i n t e n d e d as 
a s u b s t i t u t e , a r e t r e a t e d as r e p e a l e d . Where the e x i s t e n c e 
o f a p r i o r a c t i s o n l y p a r t i a l l y t e r m i n a t e d by the i n c o n 
s i s t e n c y of p r o v i s i o n s i n a l a t e r a c t , the r e p e a l e d p r o 
v i s i o n s o f the p r i o r s t a t u t e a r e n e c e s s a r i l y r e p l a c e d by 
the i n c o n s i s t e n t p r o v i s i o n s o f the new a c t , thus i n sub
s t a n c e a l t e r i n g o r amending the p r i o r a c t . Repeal by 
i m p l i c a t i o n when o n l y a p a r t o f the pri.or s t a t u t e i s r e 
p e a l e d i s i d e n t i c a l w i t h amendment by i m p l i c a t i o n . " 

And on page 458 the a u t h o r s t a t e s : 

"However, a former a c t may be j u s t as e f f e c t i v e l y r e 
p e a l e d by i m p l i c a t i o n a s by e x p r e s s d e s i g n a t i o n . " ^ 

Q u o t i n g from the case o f People v. Lowel1, 250 

M i c h . 349, 230 N.W. 202 ( 1 9 3 0 ) , h e ' s t a t e s : ( F o o t n o t e -3) 

"The o p e r a t i o n o f a r e p e a l i n g a c t i s not dependent 
upon whether the r e p e a l i s e x p r e s s o r i m p l i e d , f o r , 
when a r e p e a l i s f i n a l l y d e t e r m i n e d , i n q u i r y i n t o 
how i t a r o s e i s u n i m p o r t a n t . " 

And so f a r as case a u t h o r i t i e s a r e concerned, the 

case o f New Y o r k , N.H. & H. R. Co. v . B r i d g e p o r t T r a c t i o n Co., 

65 Conn. 410, 32 A t l . 953, 955, 29 L.R.A. 367, 371 (1895) 
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s t a t e s t h a f o l l o w i n g : 

'•The-main c o n t e n t i o n o f the p l a i n t i f f i s t h a t the P u b l i c 
A c t of June 14, which t o o k e f f e c t J u l y 30, r e p e a l e d o r 
m o d i f i e d those p a r t s o f the s p e c i a l g r a n t s made on June 
23 (when the p r i v a t e a c t s t o o k e f f e c t under the p r o v i 
s i o n s o f the g e n e r a l s t a t u t e s ) , under which the d e f e n 
dant c l a i m s an a b s o l u t e r i g h t t o c o n s t r u c t the c r o s s i n g 
i n q u e s t i o n . 

"The d o c t r i n e t h a t a l a t e r s t a t u t e r e p e a l s by i m p l i c a 
t i o n a l l p r o v i s i o n s o f former ones which a r e i n c o n s i s t e n t 
w i t h i t r e s t s on the ground t h a t the l a s t e x p r e s s i o n o f 
the l e g i s l a t i v e w i l l ought t o c o n t r o l . I t assumes t h a t 
t h e r e have been s u c c e s s i v e and d i f f e r e n t e x p r e s s i o n s o f 
such w i l l i n r e l a t i o n t o the same s u b j e c t ; and the l a t e s t 
o f these g o v e r n s , p r e c i s e l y as the l a s t word o f a master 
governs h i s s e r v a n t s , however much i t may v a r y from h i s 
p r e v i o u s d i r e c t i o n s . Such i s presumed t o be h i s i n t e n 
t i o n ; and the i n t e n t of a s t a t u t e i s determined by the 
same r u l e and the same r e a s o n . " 

And w h i l e i t has not been so p o i n t e d l y s t a t e d , i t 

i s hornbook law i n Iowa t h a t where two s t a t u t e s are i n i r 

r e c o n c i l a b l e c o n f l i c t , the l a s t one e n a c t e d w i l l be c o n s t r u e d 

as r e p e a l i n g the p r i o r one. (Iowa D i g e s t , V p l . 17, p. 380) 

IOWA 1857. Casey v. Harned, 5 Iowa 1, 5 C l a r k e i . 
IOWA 1859. Edgar v. G r e e r , S Iowa 3 9 4 , 8 C l a r k e 3 9 4 , 

7 4 Am. Dec. 316. 
IOWA 1872. McKinney v. Wood, 35 Iowa 167-
IOWA 1925. Owens v. S mith, 204 N.W. 439, 200 Iowa 261. 
IOWA 1933. Waugh v. S h i r e r , 249 N.W. 246, 216 Iowa 468. 

The f a c t t h a t S e c t i o n 3.1, Code 1958: 

"3.1 Form of b i l l s . B i l l s d e s i g n e d to amend, 
r e v i s e , c o d i f y , o r r e p e a l a law: 

" 1 . S h a l l r e f e r t o the numbers o f the s e c t i o n s 
o r c h a p t e r s o f the code t o be amended or r e p e a l e d , but 
i t s h a l l not be n e c e s s a r y t o r e f e r to such s e c t i o n s o r 
c h a p t e r s i n the t i t l e . 

" 2 . S h a l l r e f e r t o the number of the g e n e r a l assembly 
and o f the s e c t i o n s and c h a p t e r s o f the a c t s t h e r e o f t o 
be amended In case the b i l l r e l a t e s t o a s e c t i o n o r s e c 
t i o n s o f an a c t not a p p e a r i n g i n the code. 

"3- A l l r e f e r e n c e s t o s t a t u t e s s h a l l be e x p r e s s e d i n 
words, f o l l o w e d by the numerals i n p a r e n t h e s e s , and i f 
o m i t t e d the r e p o r t e r o f the supreme c o u r t i n p r e p a r i n g 
a c t s f o r p u b l i c a t i o n i n the s e s s i o n laws s h a l l s u p p l y the 
same. 
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"4. The t i t l e t o a b i l l s h a l l c o n t a i n a b r i e f s t a t e 
ment of the purpose o f the b i l l , however a l l d e t a i l mat
t e r s p r o p e r l y c o n n e c t e d w i t h the s u b j e c t so e x p r e s s e d 
may be o m i t t e d from the t i t l e . " 

has not been c o m p l i e d w i t h i s no bar t o the a p p l i c a t i o n o f t h i s 

p r i n c i p l e . I t was so h e l d i n the c a s e of Waugh v. Shi r e r , 2J6 

Iowa 468, 472, 249 N.W. 246, i n w h i c h i t was s t a t e d : 

"(3) I I . ft i s f u r t h e r argued by the a p p e l l a n t , 
however, t h a t s e c t i o n 4753-alT was not r e p e a l e d because 
the L e g i s l a t u r e d i d not conform t o the r e q u i r e m e n t s made 
i n s e c t i o n 4/ o f the 1931 Code. T h i s last-named s e c t i o n 
p r o v i d e s : 

' B i l l s d e s i g n e d t o amend, r e v i s e , c o d i f y , o r r e p e a l 
a law: 1. S h a l l r e f e r t o the number of the s e c t i o n 
o r s e c t i o n s o f the code t o be amended. 2. S h a l l 
r e f e r t o the number o f the c h a p t e r o r c h a p t e r s and 
t i t l e o f the code t o be amended. 3. S h a l l r e f e r 
t o the number o f the g e n e r a l assembly and of the 
s e c t i o n s and c h a p t e r s of the a c t s t h e r e o f t o be 
amended i n case the b i l l r e l a t e s t o a s e c t i o n o r 
s e c t i o n s of an a c t not a p p e a r i n g i n the code. 4. 
A H r e f e r e n c e s s h a l l be e x p r e s s e d i n words, f o l l o w e d 
by the numerals i n p a r e n t h e s e s , and i f o m i t t e d the 
r e p o r t e r of the supreme c o u r t i n p r e p a r i n g a c t s f o r 
p u b l i c a t i o n i n the s e s s i o n laws s h a l l s u p p l y the same. 

"There i s no c l a i m by the a p p e l l e e s t h a t the L e g i s 
l a t u r e , i n a d o p t i n g s e c t i o n l i / l - d 4 , c o m p l i e d w i t h s e c t i o n 
47 when r e p e a l i n g s e c t i o n 4 7 5 3 - a l l . The q u e s t i o n here 
raisedby,the a p p e l l a n t , n e v e r t h e l e s s , has been(d i sposed o f 
by t h i s c o u r t i n p r e v i o u s c a s e s . In S o l b e r g v. D avenport, 
211 Iowa 612, we s a i d on page 624, 232 N.W. 4/7, 483: 

'With the l a t t e r p r o p o s i t i o n ( t h e one now r a i s e d by 
the a p p e l l a n t i n the case a t b a r ) we cannot a g r e e . 
The g e n e r a l r u l e i s t o o w e l l s e t t l e d t o need c i t a -
t i o n - o f a u t h o r i t y t h a t each L e g i s l a t u r e i s an i n 
dependent body e n t i t l e d t o e x e r c i s e a l l l e g i s l a t i v e 
power under the l i m i t a t i o n o f the C o n s t i t u t i o n o f 
t h i s s t a t e and the U n i t e d S t a t e s , a n d no L e g i s l a t u r e 
can pass a law w h i c h would be b i n d i n g on subsequent 
L e g i s l a t u r e s . We t h i n k t h i s r u l e a p p l i e s t o the 
S i t u a t i o n b e f o r e us ( t h e one b e f o r e us i n the case 
a t b a r ) . In o t h e r words, s e c t i o n 47 o f the Code 
1927 was u t t e r l y d i s r e g a r d e d by the L e g i s l a t u r e ; 
y e t i t cannot be h e l d i n v a l i d because t h e r e o f . 
A u t h o r i t i e s on t h i s p r o p o s i t i o n a r e not numerous, 
but those we have been a b l e t o f i n d announce t h i s 
d o c t r i n e . ' 
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"So f a r , t h e n , as s e c t i o n 47 o f the Code i s c o n cerned, 
s e c t i o n 1171-d4 t h e r e o f , by i m p l i c a t i o n , r e p e a l e d s e c t i o n 
4 / 5 3 ~ a l l under c o n s i d e r a t i o n . " 

The r u l e was l i k e w i s e announced i n the case of 

8 a r b e r v. Housing A u t h o r i t y o f C i t y o f Rome, 5 S.E.2d 425, 427, 

i n the f o l l o w i n g language: 

" ( 3 , 4 ) (b) The amendatory a c t of 1939 i s a t t a c k e d 
on the f u r t h e r ground t h a t i t v i o l a t e s a r t . 3, s e c . 7, 
p a r . 17, o f the c o n s t i t u t i o n (Code, § 2-1817), p r e 
c l u d i n g the amendment o r r e p e a l o f any law o r Code s e c t i o n 
'by mere r e f e r e n c e t o i t s t i t l e , o r t o the number o f the 
s e c t i o n o f the Code,' and r e q u i r i n g a d i s t i n c t d e s c r i p t i o n 
o f the law t o be amended o r r e p e a l e d and the a l t e r a t i o n 
t o be made. i t has been h e l d t h a t t h i s p r o v i s i o n i s 
' c o n f i n e d t o r e p e a l s and amendments e x p r e s s l y made, 1 and 
does not a p p l y t o changes made by ' i m p l i c a t i o n ' ( N o l a n 
v. C e n t r a l G e o r g i a Power Co., 134 Ga. 201 ( 3 ) , 67 S.E. 
656; S w i f t v. Van Dyke, 98 Ga. 725-727, 26 S.E. 59; 
Durham v. S t a t e , 166 Ga. 561, 144 S.E. 109), and t h a t 
'an a c t which does not p u r p o r t to amend or r e p e a l any-
p a r t i c u l a r law or s t a t u t e i s not w i t h i n ( i t s ) p r o 
h i b i t i o n . 1 '1 

#2. I n s o f a r as the d e c l a r a t i o n o f the term o f o f f i c e 

f o r w hich a person i s a c a n d i d a t e , i n view of the p r o v i s i o n o f 

S e c t i o n 3 3 1 . 7 , Code 1 9 5 8 : 

"The l e n g t h of term fo'r which any person i s a c a n d i d a t e 
and the time when the term b e g i n s s h a l l be i n d i c a t e d 
on the b a l 1 o t . " 

and the f o l l o w i n g p r o v i s i o n o f S e c t i o n 3 9 . 1 8 , Code 1 9 5 8 : 

" I t s h a l l be s p e c i f i e d on the b a l l o t when each s h a l l 
b e g i n h i s term of o f f i c e . " 

I r e f e r to the f o l l o w i n g c o n t r o l l i n g o p i n i o n a p p e a r i n g i n the 

R e p o r t of the ..Attorney .General f o r 1932, a t page 201, as f o l 

lows: 
1" "ELECTIONS -- NOMINATION PAPERS: Where n o m i n a t i o n papers 

d i d not s t a t e term, new papers s h o u l d be s e c u r e d . 

" A p r i l 6, 1 9 3 2 . County A t t o r n e y , C l a r i n d a , Iowa: T h i s 
w i l l acknowledge r e c e i p t o f your request of March 22nd, 
which i s as f o l l o w s : 
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'I would l i k e t o have an o p i n i o n from yar o f f i c e on the 
f o l l o w i n g q u e s t i o n and s e t o f f a c t s : A c a n d i d a t e has 
made h i s announcement i n the papers of the county t h a t 
he i s a c a n d i d a t e f o r the o f f i c e o f county s u p e r v i s o r and 
has d e s i g n a t e d the term f o r w h i c h he i s a c a n d i d a t e , namely 
the term commencing January 1, 1933. H i s p o l i t i c a l c a r d s 
a l s o d e s i g n a t e the term. H i s n o m i n a t i o n p a p e r s , which a r e 
s i g n e d and ready to f i l e , s t a t e t h a t he i s a c a n d i d a t e f o r 
the o f f i c e o f County S u p e r v i s o r but do not s t a t e the term. 

'The q u e s t i o n a r i s e s , s h o u l d ho s e c u r e new n o m i n a t i o n 
p a p e r s , s t a t i n g t h a t he i s a c a n d i d a t e f o r the o f f i c e o f 
County S u p e r v i s o r , term commencing January 1, 1933, and 
have these papers s i g n e d by the r e q u i r e d p e r c e n t a g e o f 
v o t e r s , or w i l l i t be p e r m i s s i b l e t o add, "Term commenc
in g January 1, 1933" t o each o f h i s n o m i n a t i n g p e t i t i o n s 
which a r e a l r e a d y s i g n e d and ready t o f i l e ? ' 

" I n r e p l y we would say t h a t under the p r e s e n t s t a t u t e s 
the c a n d i d a t e o f whom you speak may not add t o h i s nomina
t i o n p a p e r s , and he s h o u l d , t h e r e f o r e , secure new nomina*. 
t i o n papers d e s i g n a t i n g the p a r t i c u l a r o f f i c e and term f o r 
which he d e s i r e s t o become a c a n d i d a t e . " 

T h i s o p i n i o n , now of l o n g s t a n d i n g , unchanged and u n c h a l l e n g e d , 

i s s t i l l the view o f the department and i s now c o n f i r m e d . 

#3. In answer to Q u e s t i o n Mo. 1, s e t f o r t h i n your sup

p l e m e n t a l l e t t e r , I r e p e a t the language of Chapter 252, A c t s 

of the 58th General Assembly, as f o l l o w s : 

"AN ACT r e l a t i n g t o the e l e c t i o n o f members of the 
board of s u p e r v i s o r s i n c e r t a i n c o u n t i e s , a f t e r r e d u c t i o n 
o f membership of the board, and t o amend c h a p t e r t h r e e hundred 
t h i r t y - o n e ( 3 3 1 ) , Code 1958. 

Be I t E n a c t e d by the General Assembly o f the S t a t e o f Iowa: 

" S e c t i o n J . S e c t i o n t h r e e hundred t h i r t y - o n e p o i n t 
seven (33.1 . / ) , Code 1958, i s hereby amended by i n s e r t i n g 
i n l i n e s i x (6) a f t e r the p e r i o d the f o l l o w i n g : 

'In c o u n t i e s o f over e i g h t y thousand (80,000) 
p o p u l a t i o n where such p r o p o s i t i o n reduces the board 
t o f i v e (5) members, t h e r e s h a l l be e l e c t e d a t l a r g e 
the number o f members r e q u i r e d by such p r o p o s i t i o n 
p r o v i d e d , however, t h a t not more than one (1) s u p e r 
v i s o r s h a l l be a r e s i d e n t of any one (1) township 
of such county.' 
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and by i t e x h i b i t the mandatory language of the A c t , to w i t : 

" I n c o u n t i e s o f over e i g h t y thousand (80,000) p o p u l a t i o n 
where such p r o p o s i t i o n reduces the board to f i v e (5) 
members, t h e r e s h a l l be e l e c t e d a t l a r g e , " e t c . 

T h e r e f o r e , i n compliance w i t h the f o r e g o i n g mandate, i n c o u n t i e s 

h a v i n g a board c o n s i s t i n g of f i v e members, the f o r e g o i n g a c t 

r e s t r i c t s the power of the board i n r e d i s t r i c t i n g t o members 

at l a r g e and not by d i s t r i c t s , a t the same time l i m i t i n g each 

township t o one member on the b o a r d . 

#4. In answer t o Q u e s t i o n Mo. 2 c o n t a i n e d i n your s u p p l e 

mental l e t t e r , I would a d v i s e t h a t the c a n d i d a t e s i n the p r i 

mary r e c e i v i n g the h i g h e s t number of v o t e s c a s t f o r t h a t o f f i c e , 

and not l e s s than 35% o f the v o t e i n each c a t e g o r y , to w i t : a . 

term of two y e a r s , or a term of t h r e e y e a r s , or a term of f o u r 

y e a r s , a l l from the same to w n s h i p , s h a l l be deemed t o have 

been nominated. 

A d d r e s s i n g i t s e l f t o the p r o v i s i o n of S e c t i o n 33.19, 

Code 1958, t h a t no person s h a l l be e l e c t e d a member o f the 

board of s u p e r v i s o r s who i s a r e s i d e n t of the same township 

of any of the members h o l d i n g o v e r , i t was s t a t e d i n the 

o p i n i o n of t h i s department i s s u e d A p r i l 28, 1958, t o the 

Honorable W. E. D a r r i n g t o n , S t a t e R e p r e s e n t a t i v e , as f o l l o w s : 

" T h i s appears t o be the o n l y s t a t u t e r e s p e c t i n g the 
e l i g i b i l i t y of a person d e s i r i n g t o be a c a n d i d a t e f o r 
e l e c t i v e o f f i c e . The s t atement t h e r e i n made by the 
c a n d i d a t e i s t h a t he i s ' e l i g i b l e t o the o f f i c e f o r 
which I am a c a n d i d a t e * . The e l i g i b i l i t y c o n s i s t s of 

" h i s b e i n g o f c o n s t i t u t i o n a l age, t h a t i s , 21 y e a r s o f 
age, and a r e s i d e n t o f the s t a t e s i x months and the 
county ten days. The f a c t t h a t Green may not be 
e l e c t e d and may not q u a l i f y f o r the o f f i c e by reason 
o f the p r o h i b i t i o n c o n t a i n e d i n S e c t i o n 39.19 h e r e t o f o r e 
quoted d e a l s w i t h the el i g i b i 1 i t y o f the person to be 
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e l e c t e d to the Board o f S u p e r v i s o r s . S e c t i o n 43.13 d e a l s 
w i t h the e l i g i b i l i t y t o b e a c a n d i d a t e f o r the o f f i c e . These 
s t a t u t e s deal w i t h d i f f e r e n t s i t u a t i o n s , one w i t h the 
p r i m a r y and one w i t h the e l e c t i o n . The same s i t u a t i o n 
appeared i n the case of S t a f f o r d v. S t a t e E l e c t i o n Board, 
203 O k l a . R. 132, 218 P. 2d 617, where i t was s a i d : 

'We a r e not d e a l i n g here w i t h the e l i g i b i l i t y o f 
p e t i t i o n e r to h o l d the o f f i c e i f e l e c t e d t h e r e t o . 
We agree w i t h the c o n t e n t i o n o f p e t i t i o n e r t h a t 
the p r o v i s i o n o f the C o n s t i t u t i o n t h a t members 
of the House of R e p r e s e n t a t i v e s must be a t l e a s t 
21 y e a r s o f age a t the time of t h e i r e l e c t i o n and 
not the p r i m a r y e l e c t i o n . 

'The C o n s t i t u t i o n does n o t p r e s c r i b e the q u a l i f i c a 
t i o n s o f a c a n d i d a t e i n a p r i m a r y e l e c t i o n . There
f o r e , i t was w i t h i n the p r o v i n c e and r i g h t of the 
L e g i s l a t u r e to d e c l a r e upon what terms and s u b j e c t 
to what c o n d i t i o n s the r i g h t t o become a c a n d i d a t e 
b e f o r e a p r i m a r y e l e c t i o n s h a l l be c o n f e r r e d . The 

, L e g i s l a t u r e has e x e r c i s e d t h a t r i g h t and p e t i t i o n e r 
i s bound t h e r e b y . • • 

" I n view of the f o r e g o i n g I am of the o p i n i o n t h a t Green 
may become a c a n d i d a t e f o r the Board of S u p e r v i s o r s f o r 
the term b e g i n n i n g J a nuary 2, 1959, and t h a t the County 
A u d i t o r has the duty of p l a c i n g his.name upon the b a l l o t as 
a c a n d i d a t e f o r the o f f i c e . " 

#5. In answer to Q u e s t i o n No. 3 i n your supplemental l e t 

t e r , i t i s my o p i n i o n t h a t i n the case of two, or more than 

two, c a n d i d a t e s i n the g e n e r a l e l e c t i o n h a v i n g the same town

s h i p r e s i d e n c e and b e i n g c a n d i d a t e s f o r the same term o r d i f 

f e r e n t terms, the c a n d i d a t e r e c e i v i n g the h i g h e s t number o f 

v o t e s c a s t w i l l he d e c l a r e d e l e c t e d . I t may be s a i d o f t h i s 

c o n c l u s i o n what was s a i d i n the case of Arp v. Lage, 236 Iowa 7 7 5 , 

777, w i t h r e f e r e n c e t o the r e s u l t of an e l e c t i o n f o r membership 

i n the board of s u p e r v i s o r s where the e l e c t i o n i t s e l f p r e s e n t s 

a s i t u a t i o n where a c a n d i d a t e t a k e s a chance of e l e c t i o n o r de

f e a t . I t was t h e r e s a i d : 



Mr, Evan H. Hu1troan -12- March 14, ! j 6 u 

" I n o t h e r words, a p e r s o n e l e c t e d s u p e r v i s o r rr.ust be 
a b l e t o show t h a t he i s not a r e s i d e n t o f the same 
township as a h o l d o v e r , o r i f he i s , t h a t he i s a l s o a 
r e s i d e n t o f the same township as the one he succeeds, o r , 

^ n townships w i t h a c i t y o f t h i r t y - f i v e thousand, ho must 
show t h a t h i s e l e c t i o n w i l l not r e s u l t i n t h r e e members 
from such t o w n s h i p . Because Arp was a r e s i d e n t of the 
same township as a h o l d o v e r , and h i s e l e c t i o n w i l l r e s - I t 
i n t h r e e members from the township h a v i n g the c i t y of 
t h i r t y - f i v e thousand, h i s e l e c t i o n f a l l s w i t h i n the p r o 
h i b i t i o n and i s i nva1 i d . 

"We r e c o g n i s e t h a t t h i s c o n s t r u c t i o n makes the v a l i d i t y 
o f an e l e c t i o n i n c e r t a i n i n s t a n c e s depend upon the o u t 
come o f the e l e c t i o n of o t h e r c a n d i d a t e s f o r o t h e r super
v i s o r o f f i c e s . But t h i s a r i s e s by reason of the d i f f e r 
ence i n the e x c e p t i o n s . The f i r s t i s a p e r s o n a l excep
t i o n , which a p p l i e s t o any c a n d i d a t e who i s a r e s i d e n t o f 
the same township as the member he seeks t o succeed. The 
second i s not a p e r s o n a l e x c e p t i o n . I t i s based upon a 
s ' t u a t i o n . Of c o u r s e , t h i s s i t u a t i o n might v a r y , depend
ing upon the e l e c t i o n o r d e f e a t o f o t h e r c a n d i d a t e s . T h i s 
i s the chance one t a k e s who, as one of the p r o h i b i t e d 
c l a s s , seeks o f f i c e i n r e l i a n c e upon t h i s e x c e p t i o n . As 
a r e s i d e n t of Davenport, Arp knew t h a t t h e r e was one 
board member from t h a t c i t y and one c a n d i d a t e (Lage) from 
Davenport who was not i n the p r o h i b i t e d c l a s s . He s h o u l d 
have known t h a t he would be i n the p r o h i b i t e d c l a s s u n l e s s 
he would be a b l e t o show t h a t h i s e l e c t i o n would not r e 
s u l t i n t h r e e members from Davenport township. He cannot 
now argue t h a t Lage's e l e c t i o n i s the one t h a t makes t h r e e 
from Davenport f o r Lage d i d not r e l y on t h i s e x c e p t i o n . 
Lage r e l i e d on the f i r s t e x c e p t i o n where r e s i d e n c e i n the 
same township as a h o l d o v e r i s i m m a t e r i a l so l o n g as the 

c a n d i d a t e i s a r e s i d e n t o f the same township as the one he 
t r i e s t o succeed. I t i s Arp's e l e c t i o n t h a t makes t h r e e 
from Davenport. He r e l i e d s o l e l y on the second e x c e p t i o n . 
S i n c e h i s e l e c t i o n r e s u l t s i n t h r e e from Davenport i t i s 
i n v a l i d and the t r i a l c o u r t was r i g h t i n so h o l d i n g . The 
decree of the t r i a l c o u r t i s a f f i r m e d . A f f i r m e d . 

#6. In ai*awe;r t o Q u e s t i o n Mo. 4 propounded i n your sup

p l e m e n t a l l e t t e r , I would a d v i s e i t i s my o p i n i o n t h a t i f a 

vac a n c y , as a r e s u l t o f a f a i l u r e t o e l e c t a member or members 

t o - t h e board o f s u p e r v i s o r s i n the I960 e l e c t i o n s h o u l d o c c u r , , 

s a i d vacancy would be f i l l e d i n adcordance* w i t h the p r o v i s i o n s 

o f S e c t i o n 6 9 . o ( 5 ) , Code 1958, which p r o v i d e s as f o l l o w s : 



Evan H. Hultman -13- March 14, I'jGO 

"69.8 V a c a n c i e s -- how f i l l e d . V a c a n c i e s s h a l l be 
f i l l e d oy the o f f i c e r o r board named, and i n the manner, 
and under the c o n d i t i o n s , f o l l o w i n g : 

1 , * * * 
2. * * * 
3 # * * * 
1+ % * * * 
5. Board of s u p e r v i s o r s . In the membership of the 

board o f s u p e r v i s o r s , by the c l e r k o f the d i s t r i c t c o u r t 
a u d i t o r , and r e c o r d e r . 

6. .* * * 
7. * * ' *•« 

Very t r u j y y o u r s , 

0S:mmh4 

OSCAR 
F i r s t 

STRAUSS 
A s s i s t a n t A t t o r n e y Genera 



SCHOOLS: R e o r g a n i z a t i o n — D i s t r i b u t i o n o f a s s e t s s h o u l d 
be considered, as a whole as o f ^ t h e date the d i s t r i b u t i o n i s to 
be made. ( /^^,_,.__> £ ^ 4 ^ , , , ^ , - ..jU.^]-, < .> 
5/!S'/ii0) ? . / j r ' * ^ 

March 15, I960 

Mr, K i H i am N. Dunn 
H a r d i n County A t to may-
E l do r a y Iowa. 

Dear Mr. Dunn: 

T h i s i s to acknowledge r e c e i p t o f your l o t t o r o f 
Fe b r u a r y l 8 i n which you s t a t e ! 

"A s c h o o l house was c o n s t r u c t e d by an 
independent s c h o o l d i s t r i c t i n 1920. In l9l+6 
t h i s d i s t r i c t became a p a r t o f a c o n s o l i d a t e d 
s c h o o l d i s t r i c t and o p e r a t e d as such u n t i l 1958. 
In t h a t yaar as a r e s u l t o f two s c h o o l r e o r g a n i 
z a t i o n ? , i n v o l v i n g s c h o o l d i s t r i c t A and sc h o o l 
d i s t r i c t R the c o n s o l i d a t e d d i s t r i c t was reduced 
t o e i g h t and one h a l f s e c t i o n s o f l a n d , th&sa 
r e o r g a n i z a t i o n s h a v i n g become e f f e c t i v e on 
d u l y 1, 1959* Tha s c h o o l house was l o c a t e d i n 
a p a r t o f the d i s t r i c t whioh was i n c l u d e d i n 
s c h o o l d i s t r i c t A. On October 1, 1959, f i v e 
and ona h a l f s e c t i o n s o f the r e m a i n i n g e i g h t and 
one h a l f s e c t i o n s became a p a r t o f s c h o o l d i s t r i c t 
R and thts r e m a i n i n g t h r o a s e c t i o n s ware a s s i g n e d 
to a t h i r d d i s t r i c t by the County 3oard o f 
E d u c a t i o n . 

"Thora i s no c o n t r o v e r s y as to the d i s t r i 
b u t i o n o f the s c h o o l f u r n i s h i n g s and s i m i l a r 
a s s e t s but s c h o o l d i s t r i c t A r e f u s e s t o pay 

J s c h o o l d i s t r i c t P any p a r t o f th$ v a l u e o f the 
s c h o o l b u i l d i n g . 

" I would a p p r e c i a t e your o p i n i o n as to 
whether o r not the v a l u e o f tho s c h o o l b u i l d i n g 
s h o u l d be d i v i d e d between s c h o o l d i s t r i c t R and 
s c h o o l d i s t r i c t 



Mr. W i l l i a m ft* Dunn •2- ti&reh 15, i960 

In r e p l y t h e r e t o , we a d v i s e a s f o l l o w s : 

In d u l y o f 1959, when the r e o r g a n i z a t i o n became complete 
t h e r e s h o u l d have been p r e s e n t a t t h a r e o r g a n i z a t i o n m e e t i n g 
the boards o f d i r e c t o r s o f A s c h o o l d i s t r i c t and R s c h o o l 
d i s t r i c t and th© board o f d i r e c t o r s o f tho r e m a i n i n g c o n s o l i 
d a t e d d i s t r i c t . 

Tha d i s t r i b u t i o n o f the a e e a t s s h o u l d have been made 
a c c o r d i n g l y , as c o n s i d e r i n g the o l d c o n s o l i d a t e d d i s t r i c t 
as a whole, and the d i s t r i b u t i o n o f a s s e t s and l i a b i l i t i e s 
s h o u l d Have been d i v i d e d among the t h r $ e d i s t r i c t s by the 
r e p r e s e n t a t i v e boards o f d i r e c t o r s * In the c o n s i d e r a t i o n o f 
a a s o t s and l i a b i l i t i e s o f t h a d i s t r i c t to ba r e d u c e d , i t i s 
c o n s i d e r e d on a l l the p r o p e r t y w i t h i n the d i s t r i c t and not 
upon s e p a r a t e p o r t i o n s which a r e i n c l u d e d i n o t h e r s c h o o l 
d i s t r i c t s . P a t e r s o n y. 5wan. 231 Iowa 7^5. 2 N.W. 2d 7 0 . 
In c o n s i d e r i n g a s s e t s , y o u r a t t e n t i o n i s d i r e c t e d t o D i s t r i c t 
Iwtn.of J i U i f i U f r Yn, flUuUt Twp« ,p/f.,,Uas,kaan, 36 Iowa 216, 
and g i a U J c ^ ,TW1? V« ftJSflirU) H Q iowa 702, i t was h e l d t h a t 
s c h o o l houses used f o r s c h o o l p urposes a r e to ba c o n s i d e r e d 
i n th© d i v i s i o n o f a s s e t s , but t h a t the d i v i s i o n need not 
r e s u l t i n p a r t i t i o n o f the r e a l a s t a t a . 

St wss r e c o g n i z e d t h a t whera a s c h o o l must be m a i n t a i n e d 
i n the p o r t i o n o f th« o r i g i n a l d i s t r i c t r e m a i n i n g a f t e r the 
boundary change, i t i s l o g i c a l t h a t tha e x i s t i n g s c h o o l 
f a c i l i t i e s bo used i h a r e f o r . ®h»sre t h e r s a r e not s u f f i c i e n t 
a s s e t s to maks up the p r o p o r t i o n a t e v a l u o o f t h a s c h o o l p l a n t 
a c a s h l a v y may be> fnada under s e c t i o n 275*31j Code 195S, i n 
o r d e r to e q u a l i z e d i s t r i b u t i o n * 

Your a t t e n t i o n i s d i r e c t e d to O p i n i o n s o f tha A t t o r n e y 
G e n e r a l 1956, page 5^, whers i t i s h e l d , i n essences, t h e r e 
i s no e x p r e s s l i m i t a t i o n upon the amount to be l e v i e d under 
s e c t i o n 275»3l so l o n g as tho amount l e v i e d i s e q u i t a b l e * 

T h e r e f o r e , In answer t o your q u e s t i o n , i t would appear 
t h a t t h e r e s h o u l d bo some e q u i t a b l e d i v i s i o n o f the v a l u a o f 
t h e s c h o o l b u i l d i n g between s c h o o l d i s t r i c t R and s c h o o l 
d i s t r i c t A. 

Y o u r s v a r y t r u l y , 

TWRsbl 

THEODOR W* REHMANN, dR. 
A s s i s t a n t A t t o r n e y G e n e r a l 



I N S U R A N C E : V e n d j ng m a c h i n e s — M a c h i n e s d i s p e n s i n g , p o l i c i e s 
p r o v i d i n g i n d e m n i t y f o r l o s s o f l i f e , ] i m b s o r s i g h t ^ w h e r e 
t h e p o l i c i e s a r e c o u n t e r s i g n e d b e f o r e i n s e r t i o n i n t h e 
m a c h i n e a n d a r e d e l i v e r e d i n b l a n k t o t h e p u r c h a s e r , a r e i n 
v i o l a t i o n o f C o d e s e c t i o n 515 * 5 2 . { UiA "/i "fc-r->t~+^i 

J*<-a, £?~r,\ ,} ifiarch 18, i960 - A ^ - . ^ . /</ 

Honorable W i l l i a m E« Timmons, Commissioner 
Insurance Department of Iowa 
S t a t e O f f i c e B u i l d i n g 

Dear J r . Timmons: 

R e c e i p t i s acknowledged of your l e t t e r as f o l l o w s : 

" R e c e n t l y s e v e r a l i n s u r a n c e c a r r i e r s have 
s u b m i t t e d ,to our o f f i c e f o r a p p r o v a l , p o l i c y forms 
which i n s u r e a g a i n s t expense i n c u r r e d as a r e s u l t 
of a c c i d e n t s which o c c u r w h i l e t r a v e l i n g * These 
p o l i c i e s a l s o p r o v i d e f o r a s c h e d u l e o f d o l l a r 
b e n e f i t s to be p a i d i n the event o f s p e c i f i c l o s s e s , 
such as l o s s of l i f e , l i m b s or s i g h t . 

" I t i s the i n t e n t i o n o f the companies sub
m i t t i n g these forms t o s e l l t hese p o l i c i e s through 
v e n d i n g machines, p l a c e d i n . l o c a t i o n s a t t r a c t i n g 
l a r g e numbers o f v a c a t i o n e r s and t r a v e l i n g men. 

"One of the machines d i s p e n s e s a p o l i c y , 
f o l d e d and i n an e n v e l o p e , and the p u r c h a s e r merely 
t e a r s o f f a p o r t i o n o f the p o l i c y , f i l l s i n h i s 
name, a d d r e s s , e f f e c t i v e date and b e n e f i c i a r y and 
d e p o s i t s the t e a r sheet i n a s l o t i n the machine. 

" T h i s type o f machine i s not d e s i g n e d so as 
to be a b l e to v a l i d a t e each p o l i c y i n d i v i d u a l l y as 
i t i s p u r c h a s e d , and r e q u i r e s t h a t the p o l i c i e s be 
c o u n t e r s i g n e d i n b l a n k b e f o r e they are i n s e r t e d i n 
e n v e l o p e s and p l a c e d i n the machine. 

"Our q u e s t i o n s p e c i f i c a l l y i s whether or not the 
v e n d i n g o f t h i s type p o l i c y as o u t l i n e d above i s i n 



Honorable W i l l i a m E. Timmons - 2 - March l 8 , i960 

c o n f l i c t w i t h S e c t i o n 5l5*f>2, o f the Code o f Iowa, 
as i t r e l a t e s t o the c o u n t e r s i g n i n g o f c e r t a i n t y p e s 
o f i n s u r a n c e p o l i c i e s i n b l a n k . " 

S e c t i o n 5 l5*52 p r o v i d e s . 

" I s s u a n c e by l i c e n s e d a g e n t s . Mo i n s u r a n c e 
company s h a l l w r i t e , i s s u e , or p l a c e , or cause to 
be w r i t t e n , i s s u e d , or p l a c e d any p o l i c y or c o n t r a c t 
o f i n s u r a n c e o r indorsement t h e r e t o , c o v e r i n g r i s k s 
on any p r o p e r t y , i n s u r a b l e b u s i n e s s a c t i v i t y , or 
i n t e r e s t , l o c a t e d w i t h i n , or t r a n s a c t e d w i t h i n t h i s 
s t a t e , i n c l u d i n g any c o n t r a c t o f in d e m n i t y or s u r e t y 
s h i p , except through or by a d u l y l i c e n s e d agent o f 
such company, r e s i d i n g w i t h i n t h i s s t a t e , who s h a l l 
b e f o r e d e l i v e r y , c o u n t e r s i g n s a i d p o l i c y or c o n t r a c t 
o f i n s u r a n c e o r indorsement t h e r e t o . Mo such r e s i d e n t 
agent s h a l l c o u n t e r s i g n such p o l i c i e s , c o n t r a c t s o f 
i n s u r a n c e or indorsements i n b l a n k . " 

The p o l i c y i n q u e s t i o n p r o v i d e s a s c h e d u l e o f i n d e m n i t y 
f o r l o s s o f l i f e or l i m b . S e c t i o n $15*52 i s made e x p r e s s l y 
a p p l i c a b l e to "any c o n t r a c t o f i n d e m n i t y " . The s e c t i o n i s , 
t h e r e f o r e , e x p r e s s l y a p p l i c a b l e to the p o l i c y i n q u e s t i o n as 
r e f e r e n c e to the exemptions enumerated i n s e c t i o n 5l5»5& 
f a i l s t o d i s c l o s e any exemption f o r t h i s type o f p o l i c y . 

S e c t i o n 515-52 p r o h i b i t s agents from c o u n t e r s i g n i n g 
p o l i c i e s i n bla n k * However, i n the t r a n s a c t i o n you d e s c r i b e , 
the machine d e l i v e r s a p o l i c y , a l r e a d y c o u n t e r s i g n e d , t o the 
p o l i c y h o l d e r who then f i l l s i n h i s name, a d d r e s s , e f f e c t i v e 
date and b e n e f i c i a r y . In o t h e r words, the p o l i c y i s c o u n t e r 
s i g n e d i n b l a n k . 

I t i s t h e r e f o r e my o p i n i o n t h a t the s p e c i f i c t y pe o f 
ven d i n g machine o p e r a t i o n d e s c r i b e d i n your l e t t e r i s i n 
v i o l a t i o n o f the s t a t u t e . No O p i n i o n i s h e r e i n e x p r e s s e d 
w i t h r e s p e c t t o ot h e r t y p e s of v e n d i n g machines d e s i g n e d ao 
as to v a l i d a t e each p o l i c y i n d i v i d u a l l y at the time i t i s 
pu r c h a s e d . 

Very t r u l y y o u r s , 

LCA:bl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



AERONAUTICS: R e g i s t r a t i o n o f l e a s e d a i r c r a f t S i n c e , under 
Code s e c t i o n 3 2 8 . 2 5 , r e g i s t r a t i o n f e e s t a k e the p l a c e o f t a x , 

3 word "owner'1 i n Code s e c t i o n 328.20 t a k e s the d e f i n i t i c 
employed i n Code s e c t i o n ^-28.9. f o r purposes o f p e r s o n a l p r o p e r t y 
t a x . ' l-CAj/i- ;u Si »'••'•-•>'< <-C- -M-'c-r Sy^-s - ; "; '> 

March 2 1 , i960 

Iowa A e r o n a u t i c s Commission 
6001 F l e u r D r i v e 
Des Moines, Iowa 

A t t e n t i o n : L. W. $ o l v e r t o n 

Gentlemen: 

R e c e n t l y you req u e s t e d an o p i n i o n on the f o l l o w i n g : 
An Iowa c o r p o r a t i o n l e a s e e a i r c r a f t from a C a l i f o r n i a 
r e n t a l company and bases the a i r c r a f t i n Iowa. Are the 
a i r c r a f t s u b j e c t to Iowa r e g i s t r a t i o n ? 

In answer t h e r e t o , s e c t i o n 3 2 8 . 2 0 , Code o f lows., 
p r o v i d e s as f o l l o w s : 

" R e g i s t r a t i o n o f a i r c r a f t . E very c i v i l 
a i r c r a f t owned e i t h e r w h o l l y or i n p a r t by 
pe r s o n s r e s i d i n g i n ' t h i s s t a t e , u n l e s s s p e c i f i 
c a l l y excepted under the p r o v i s i o n s o f t h i s 
c h a p t e r , s h a l l be r e g i s t e r e d a n n u a l l y w i t h the 
commission, by the owner t h e r e o f . " 

The r e a l q u e s t i o n i s , t h e r e f o r e , whether the Iowa 
c o r p o r a t i o n , i n the c i r c u m s t a n c e s d e s c r i b e d , i s an "owner" 
w i t h i n the meaning o f the quoted s t a t u t e . In t h i s c o n n e c t i o n , 
i t i s p e r t i n e n t t h a t s e c t i o n 328.25 p r o v i d e s : 

"Fees i n l i e u o f t a x e s . The r e g i s t r a t i o n 
f e e s imposed by t h i s c h a p t e r upon a i r c r a f t s h a l l 
be i n l i e u of a l l t a x e s , g e n e r a l o r l o c a l , 
except s t a t e s a l e s or use- t a x , to which a i r c r a f t 
might o t h e r w i s e be s u b j e c t . " 

Thus, the r e g i s t r a t i o n f e e imposed by s e c t i o n s 328.20 and 
328.21 i s mor<3 than a mere f e e j i t i s a t a x . 



lows A e r o n a u t i c s Commission - 2 - March 21 , i960 

For t h i s r e a s o n , i t becomes f u r t h e r p e r t i n e n t t o c o n -
s i d e r who the "owner" would be f o r purposes o f g e n e r a l 
t a x a t i o n o f p e r s o n a l p r o p e r t y . T h i s i s e n t i r e l y r e a s o n a b l e 
and proper as the r e g i s t r a t i o n f e e , which t a k e s the p l a c e o f 
p e r s o n a l p r o p e r t y t a x . l o g i c a l l y s h o u l d extend to a l l items 
o f p e r s o n a l p r o p e r t y ( a i r c r a f t ) which would be s u b j e c t t o 
p e r s o n a l p r o p e r t y tax but f o r the exemption i n s e c t i o n 326.25* 
For purposes of g e n e r a l t a x a t i o n , "owner" i s d e f i n e d i n 
s e c t i o n 1*28.9, Code 1958, as f o l l o w s : 

"'Owner* d e f i n e d . Commission merchants, and 
a l l p e r s o n s , o t h e r than warehousemen as d e f i n e d i n 
s e c t i o n 5^2.58 t r a d i n g end d e a l i n g on commission, 
and a s s i g n e e s a u t h o r i z e d to s e l l , and pe r s o n s 
h a v i n g i n t h e i r p o s s e s s i o n p r o p e r t y b e l o n g i n g to 
another s u b j e c t to t a x a t i o n i n the assessment 
d i s t r i c t where s a i d p r o p e r t y i s foun d , when the 
owner o f the goods does not r e s i d e i n the c o u n t y , 
a r e , f o r the purpose o f t a x a t i o n , to be deemed 
the owners o f the p r o p e r t y i n t h e i r p o s s e s s i o n . " 

S i n c e the c o r p o r a t i o n i n q u e s t i o n would appear to be 
i n c l u d e d w i t h i n the phrase " a l l p e r s o n s o t h e r than warehouse
men", i t f o l l o w s the p r o p e r t y would be s u b j e c t to t a x a t i o n 
but f o r the p r o v i s i o n i n s e c t i o n 32-8.25, s u p r a , t h a t r e g i s 
t r a t i o n f e e s s h a l l be i n l i e u of the t a x . 

Having c o n c l u d e d t h a t the r e g i s t r a t i o n f e e exten d s t o 
a l l a i r c r a f t t h a t would o t h e r w i s e be s u b j e c t to t a x , i t 
f o l l o w s t h a t the a i r c r a f t i n q u e s t i o n are s u b j e c t to Iowa 
r e g i s t r a t i o n . I t s h o u l d be n o t e d , however, t h a t under s e c t i o n 
3 2 8 . 2 3 , the amount o f any r e g i s t r a t i o n f e e , t a x , or l i c e n s e 
fiflj}rd t o a n o t h e r s t a t e s h a l l be deducted from the Iowa 
r e g i s t r a t i o n f e e . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:bl 



TAXATION.: fteal Property ^Reruls a ion ©f Taxesr-Th^ Oesutty Soard of Supervisors 
has m authority to remit tha taxes m teW&nm^mmmtitty affixed to ImdfMch have 
been destroyed by f i rs . (.jL&tii £ ^ .... A - „ .-. X' • A-. 

$/S'A')Jl* - a-/ 

March 2 1 , I 9 6 0 

James W . Hudson 
Pocahontas County Attorney 
Pocahontas, Jovsa 

©ear Mr , Hudson; 

This w i l l acfcncwMfe your letter of February 4 , In which yes* 

rawest the epinitm of this department regarding the propriety of the board of 

Stt0«rvi$df$ to remit the I f 5 $ real property taxes en a building destroyed by 

fira in January, 1959, where such loss was racovtfred fey insurance. The actual 

value of the building as disclosed by assessor's records was $ 1 0 , 2 2 1 . 0 0 , th$ 

-assess«a' valu* $ 4 , 1 5 ^ , 0 0 , and the insurance recovery . 0 0 * 

As stated In your tstt&r the relevant statute Is Stctlen 4 4 5 . 6 2 , €ode 

of km (19585, which Is set out for your convenience. 

' 4 4 5 . 6 2 Remission in case of loss . The loard of su»ervls©rs 
Shall have powar to remit in whale or in past the taxes of arty person 
whui,e buildings, crops, stock, or &thsr property has bisen destroyed u> 
fire, tornado, or other unavoidable casualty, If said property has not 
been sold for taxes, or if said taxes have not been delinquent for thirty 
days at the t\m of the destruction. Tha loss for which such remission 
is aHowaci shall ba such only as is not coveredliy Insurance, t h e 
loss of capital stock In aTSijk oparated within tHe state and tha making 
and paying of a stock assesstu&nt for ths year such stock was assessad 
for taxation shall be a destruction within ths meaning of this section. 

This crookm has been considered previously In an informal opinion of 

April 3, 1 9 5 8 , directed ta Ut. T. C . Straefc, Grundy County Attorney, and written 



J a m s W . Hticton * 2 - Mareh 2 1 , I 9 6 0 

by §scar Strauss, First Assistant Attorney General. That ©pinion held In essence 

that a building attached to real property has no separate taxable value, and th© assess

ment of real property Includes any buildings situated thereon. It provided further 

that Section 4 4 5 . 6 2 , supra, applies only to property e l the sasie character as the 

items of property specifically jsaantiontd therein, such as buildings, crops and stock. 

Since buildings permanently attached to real property am not separately assessed 

and taxed as personal property and taxes on the buildings as such being nonexistent, 

remission of such tarns cannot foe affected fey virtue of Section 445, %Z* supra. 

Masaevtr> th® taxpayer siay apply to the Board of Rev ise , pursuant to Section 

$ 5 of Chapter 2 9 1 , Acts of the 58th 6 . A . , to have the valuation of his property 

reduced where th#r$ has been a change in v * l u * . 

We conclude, then, that the Board of Supervisors has no authority to remit 

the 1 9 5 9 mal property taxss on the destroyed buildings? sut that the taxpayers 

recourse would with the ioard of Review to obtain a decrease in valuation. 

Very truly yours, 

Gary $ , G i l l 

Special Assistant Attorney General 



T'otJ^B - Com /'-•'/• / Co. • - V ,r * > ' • -
A p u b l i c o f f i c e r o r employee may be a c a n d i d a t e f o r 
p u b l i c o f f i c e and p r e c i n c t committeeman a t the same 
p r i m a r y e l e c t i o n , and the name of such c a n d i d a t e f o r 
such o f f i c e s may appear upon the same pri m a r y b a l l o t . 

Jir bo- B" .March 22, Vj60 

i"\y . M e r v i n J . F1 anaer 
Bremer County A t t o r n e y 
W a v e r l y , iowa 

My dear S i r ; 

o p i n i o n t h a t a p u b l i c o f f i c e r o r employee may be a 

c a n d i d a t e f o r p u b l i c o f f i c e and p r e c i n c t committeeman 

a t the same p r i m a r y e l e c t i o n , and the name of such 

c a n d i d a t e f o r such o f f i c e s may appear upon the sane 

pr imary bal3 o t . 

P u r s u a n t t o t e l e p h o n e c o n v e r s a t i o n and 

c o n f i r m a t i o n t h e r e o f , I would a d v i t h a t I am o f the 

Yo u r s v ^ r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y Genera! 

OS:mmhk 



S T A T S ^EMf^tOYSES-j Vacations-r-Head of department, commission or agency of 
State of Iowa may allow employee vacation prior to anniversary date, provided 
employee haswmpleted one fall year of employment. ( £u£&'h @ 'dV-^-A^>., 

March 2 4 , 1 9 6 0 

John J . O'Connor 
Chairman 
State Tax Commission 
L o c a l 

pear Mr . O'Connor t 

This wi l l acknowledge your letter of March 2, 1 9 6 0 , In which you 

request the opinion of this department relative to the following problem] 

" X , an employee of the State Tax Commission, commenced 
employment with the State in July of 1 9 5 3 . X plans to become 
married In May of this year and for this reason requests that he be 
allowed his vacation during May, rather than wait until July (his 
anniversary date). 

*ls this department authorized, under the laws of the State, 
to grant X*s request or must X watt until after his anniversary date to 
be entitled to his two weeks vacation." 

Tha answer to this question wi l l be found by reference to Section 7 9 . 1 

as amended by Chapter 100 of the 58th G . A . , which provides in pertinent part 

as follows; 

f l ? 9 . 1 Salarles^-eayment^vacaUons-^-slck leave—injuries 
In line of duty. * * * A l l employees of the state including highway 
maintenance employees of the state Highway commission are granted 
one week's vacation after one year's employment and two weeks* 
vacation per year after the second and through tha tenth year of employ
ment, and three weeks1 vacation per year after the tenth and alt 
subsequent years of employment, with pay. Said vacations after the 
first complete year of employment shall be granted, regardless of 
anniversary date, at the discretion and convenience of the head of the 
department, agency or commission. * * 



John J . O'Connor - 2 - March 2 4 , I 9 6 0 

The last sentence of the statute above set out was added to the law by the 

58th General Assembly and clearly establishes authority In the commission or head 

of department to allow an employee who has completed one year's employment his 

vacation prior to the occurrence of his anniversary date. 

Thus, in answer to your specific question, the commission or head of the 

department, In its discretion, may allow X his vacation prior to bis anniversary 

date. 

Very truly yours, 

Gary 3. G i l l 

Special Assistant Attorney General 

GSG/WWrVbjf 

} 
i 



f L. F £'/t r)< : I'-j 
To be e n t i t l e d to v o t e or h o l d o f f i c e , r e s i d e n c e i n the s t a t e 
f o r s i x months, i n the county f o r s i x t y days, i s r e q u i r e d . 
Such res i dencyrequ i remen'ts must have been met a t the time 
the a f f i d a v i tjof c a n d i d a c y f i l e d . ( ^ 7 ^ ^ ^ /fo/^W -L 

5 - >V 

March 28, i960 

-regard t o the r e s i d e n c y r e q u i r e m e n t s , i f any, t h a t must 
^ ^ 4 ( b e f u l f i 1 l e d b e f o r e a p e r s o n may become a c a n d i d a t e f o r 

— - <-u : ~ <"*---te, 1 am aware o f the a f f i d a v i t 
a c a n d i d a t e . ( S e c t i o n ^+3.18, 1958 

||%^.C;ode). 

Mr. Asher E. Schroeder 
J a c k s o n County A t t o r n e y 
Mqquoketa, Iowa 

Dear Mr.'Schroeder: 

T h i s w i l l acknowledge r e c e i p t of yours o f the 25th i n s t . 
i n w h i c h you s u b m i t t e d the f o l l o w i n g : 

" I w i s h tob submit f o r your answer the f o l l o w i n g 
problem t h a t has been r a i d e d i n t h i s County, i n con
n e c t i o n w i t h the e l i g i b i l i t y o f a person t o run f o r 

j County o f f i c e . , 
4 1 Nomination papers a r e now b e i n g c i r c u l a t e d i n 

f t h i s County f o r a p r o s p e c t i v e c a n d i d a t e f o r County o f f i c e 
on the June Primary b a l l o t . T h i s i n d i v i d u a l i s c u r r e n t l y 
l i v i n g i n Dubuque County, Iowa, but i s p l a n n i n g to move 
i n t o J a c k s o n County, on or a b o u t A p r i l 1, I960. He 

- / f o r m e r l y l i v e d i n t h i s County f o r a p e r i o d o f some f i v e 
y e a r s , b e f o r e moving away a p p r o x i m a t e l y n i n e months ago. 

"The q u e s t i o n I w i s h t o submit f o r answer, i s i n 

" I f r e s i d e n c e r e q u i r e m e n t s are n e c e s s a r y , what a r e 
ise r e q u i r e m e n t s ? F u r t h e r does a c a n d i d a t e have t o 

^ p o s s e s s these r e q u i r e m e n t s , i f needed, as o f the 12th 
.^';.ofi'Apri 1 , the l a s t day f o r f i l i n g , o r as o f the p r i m a r y 
" . " e l e c t i o n date o f June 6 t h , o r a t the time o f the General 
f l e c t i o n i n November, o r i s he o n l y r e q u i r e d t o be a 
"dual i f l e d as o f the time he t a k e s o f f i c e ? " 

l<j«-̂ iThe r e s i d e n c e r e q u i r e m e n t s f o r persons s e e k i n g county 

S:"a;re t h o s e p r o v i d e d i n the C o n s t i t u t i o n , A r t i c l e I I , S e c 

,.>wh|ch r e q u i r e s r e s i d e n c e i n the s t a t e f o r s i x months, 
n i ' ^ e c o u n t y s i x t y days b e f o r e b e i n g e n t i t l e d to v o t e and 

% c e . : . --:'7:M:^/:''} ' 



M.. Asner £. Schroeder March 2b, lyfcfj 

2 . I n s o f a r as t o when p o s s e s s i o n of th^se r e q u i r e m e n t s 

i s n e c e s s a r y , I would a d v i s e t h a t a c c o r d i n g t o an o p i n i o n of 

t h i s department i s s u e d March 22, 1956 t o M e l v i n 0. S y n h o r s t , 

copy o f which i s e n c l o s e d , such r e q u i r e m e n t s must be met 

a t the time the a f f i d a v i t o f c a n d i d a c y i s f i l e d . 

Vary t r u l y , 

O S C a R S T R A U S S 

F i r s t A s s i s t a n t A t t o r n e y General 

0S:mmh^ 

£nc: i 



to o //?'/f .c- £f. (Lo&'u i T.- ids-? k'oMi ''--'sr - - ., . v 
The p r o v i s i o n o f S e c t i o n 3 3 5 - 2 , Code 1958, t h a t a l l i n s t r u m e n t s 
f i l e d w i t h the r e c o r d e r s h a l l have typed or l e g i b l y p r i n t e d 
the names of a l l s i g n e r s t h e r e o n ^ i s r e s t r i c t e d t o i n s t r u m e n t s 
f i l e d f o r r e c o r d a t i o n . ( J ^ ^ ^ j ^ , • 

March 2 8 , i 9 6 0 

FRANKLIN COUNTY A$C OFFICE 
Hampton 
I owa 

A t t e n t i o n : D a r r o l A. B o r c h e r d i n g 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t of yours of the 8 t h i n s t . 

i n which you s u b m i t t e d the f o l l o w i n g : 
" S u b j e c t : The F i l i n g o r R e c o r d i n g o f Commodity 

C h a t t e l Mortgages. 
"We u n d e r s t a n d t h a t a new law on the f i l i n g and/or r e 
c o r d i n g o f c h a t t e l s was passed by th*3 l a s t l e g i s l a t u r e , 
e f f e c t i v e J u l y I , 1959. Under t h i s law the names o f the 
s i g n e r s on an i n s t r u m e n t a r e to be typ e d . 

" E n c l o s e d i s o sample of a Commodity C h a t t e l Mortgage 
used i n c o n n e c t i o n w i t h the USOA P r i c e Support Programs. 

" W i l l you l o t us know i f the names are supposed t o be 
typed above o r be;ow the s i g n a t u r e . T h i s i n s t r u m e n t i s 
f i l e d not r e c o r d e d . We are of the o p i n i o n t h a t the 
typed name above o r below the s i g n a t u r e i s not r e q u i r e d 
f o r t h i s type o f i n s t r u m e n t . 

"W« w i l l a p p r e c i a t e your answer t o t h i s q u e s t i o n . " 

The s t a t u t e t o . w h i c h you have r e f e r e n c e i s S e c t i o n I o f 

Chapter 2 5 5 , A c t s o f the 5 8 t h General Assembly, which p r o v i d e s 

as f o l l o w s : 

"SECTIGM I. S e c t i o n t h r e e hundred t h i r t y - f i v e p o i n t 
two ( 3 3 5 . 2 ) , Code 195&, i s hereby amended by a d d i n g 
t h e r e t o tha f o l l o w i n g ; 

' A l l i n s t r u m e n t s ' f i l e d f o r r e c o r d a t i o n w i t h the r e 
c o r d e r s h a l l have typed o r l e g i b l y p r i n t e d the names 
of a l l s i g n e r s t h e r e o n , e x c l u d i n g those o f the acknowl
e d g i n g o f f i c e r s and w i t n e s s e s , beneath the o r i g i n a l s i g n a 
t u r e s ; p r o v i d e d , however, t h a t i n the event t h a t such 
i n s t r u m e n t does not c o n t a i n such typed or p r i n t e d names, 
the r e c o r d e r s h e l l a c c e p t such i n s t r u m e n t f o r r e c o r d a t i o n 
i f accompanied by an a f f i d a v i t , f o r r e c o r d w i t h the i n s t r u 
ment, c o r r e c t l y s p e l l i n g i n l e g i b l e p r i n t o r type the y . 



Frank] i n County ASC O f f i c e March i d , JiibO 

s i g n a t u r e s a p p e a r i n g on s a i d i n s t r u m e n t . • T h i s r e q u i rement 
s h a l l not a p p l y t o m i l i t a r y d i s c h a r g e s o r m i l i t a r y i n s t r u 
ments, nor t o w i l l s o r c o u r t r e c o r d s , o r t o any o t h e r i n 
strument d a t e d p r i o r t o tha e f f e c t i v e date o f t h i s A c t , 
F a i l u r e t o p r i n t o r type s i g n a t u r e s as h e r e i n d e s i g n a t e d 
s h a l l not i n v a l i d a t e the i n s t r u m e n t . ' 

Note t h a t t ha r e q u i r e m e n t s s e t f o r t h t h e r e i n f o r the 

t y p i n g o r l e g i b l e p r i n t i n g o f the names of the s i g n e r s t o 

i n s t r u m e n t s i s r e s t r i c t e d t o i n s t r u m e n t s f i l e d f o r r e c o r d a 

t i o n . Mortgages o f p e r s o n a l p r o p e r t y , c o n d i t i o n a l b i l l s of 

s a l e , o r o t h e r i n s t r u m e n t s where the vendor o r mortgagor r e 

t a i n s a c t u a l p o s s e s s i o n of the p r o p e r t y l i e n may be e i t h e r 

r e c o r d e d o r f i l e d . . S e c t i o n 556.5, Code 1953, p r o v i d e s t h e r e 

f o r - i n the f o l l o w i n g terms: 

"556.5 F i l i n g e q u i v a l e n t o f r e c o r d i n g . Upon r e c e i p t 
o f any such I n s t r u m e n t o r a t r u e copy t h e r e o f a f f e c t i n g 
the t i t l e t o p e r s o n a l p r o p e r t y , the r e c o r d e r s h a l l i n 
do r s e t h e r e o n the time o f r e c e i v i n g i t , and s h a l l f i l e 
the same i n h i s o f f i c e f o r the I n s p e c t i o n of a l l p e r s o n s , 
and such f i l i n g s h a l l have the same f o r c e and e f f e c t as i f 
re c o r d e d a t l e n g t h . " 

T h i s s t a t u t o r y d i s t i n c t i o n of p r o v i d i n g n o t i c e shows an i n t e n t 

o f the l e g i s l a t u r e not t o i n c l u d e the m a t t e r o f f i l i n g such 

i n s t r u m e n t w i t h i n the terms o f Chapter 255, A c t s of the 58th 

General Assembly. 

Very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

GS;rm»hH 



Secondary Boadar^-
There i s no authority for a county and a town to enter into an 
agreement,whereby both the county improvement of a secondary road 
extension and the town improvement in conjunction therewith can 
be consolidated and l e t as one oontraot ; with the county having 
supervision over the construction; and where the county agrees to 
pay the i n i t i a l cost of the entire project,subJect^to reimburse
ment by the town. ( XLyy-^.j J^i^A, >. . > (k^4^: 0uCo 

Mr. fces C. Salisbury 
Jos per County Attorney !uU:.c.> 
Newton, Iowa 
Dear Kr. Salisbury: 

l a your let t e r of February i 9 6 0 you asked for an opinion 
on the following questions to-wit: 

Is there any authority for an agreement between the 
Iowa State Highway Commission and the town of Kellogg 
or between Jasper County and the town of Kellogg for 
a Joint improvement on the farm-to-merket road 
extension in the town of Kellogg where It Is contem
plated that the town w i l l be assessing their part of 
the cost against the abutting property owners? 
Xf part of the town's coat were to be paid from funds 
on hand end part to be assessed against abutting 
property owners could there be an agreement for the 
Joint Improvement which siisply embraced that part of 
the cost that the town was to pay from funds on hand? 
Fars-to-m»rket roada are a part of the secondary road system 

and the jurisdiction and control over the secondary road eyetea i s 
vested in the respective county board of supervisors. The Juris* 
diction and control over the primary roads of the state i s vested 
in the Iowa State Highway Commission, see 306 .2(4) and 300.3 of the 
1956 Code of Iowa, the road that i s the subject of your questions 
Is i n the secondary road system and there i s no authority for an 
agreement between the Iowa State Highway Commiesion and the town 
of Kellogg for i t s improvement. 

Under the provisions of 31**.5 of the 195S Code of Iowa, the 
board of supervisors of Jasper county ere authorized subject to 
the approval of the council to construct, reconstruct, improve, 
repair and maintain any road or street which i s en extension of a 
secondary road within the town of Kellogg. The road mentioned i n 
your questions i s in this category. 



Page 2 
B'r. £>on C. Salisbury 

In addition to giving i t s approval in accordance with 
3 1 ^ . 5 , the town oan also agree with the board of supervisors 
to mates improvements in conjunction with the secondary road 
improvement. However, there Is no authority for th© county 
board of supervisors and the town oouneil to enter into ©a 
agreement whereby both the county improvement and the town 
improvement could be consolidated and l e t as one contract with 
the county having supervision over the construction and where 
the county agrees to pay the i n i t i a l coat of the entire project 
and then later be relmburaed by the town for the town's portion. 
The fact that th© city has a portion of the funds oolleoted and 
available for i t s part does not alter the situation. Sections 
313.22, 313.23 and 3 9 1 W apply only to improvements of primary 
road extensions within & olty or town. 

J L K t m J 



d 
Co urt'T/ £'*S'. CvM /'•• >>•/£. /•; / f'F--

There i s no s t a t u t o r y a u t h o r i z a t i o n f o r compensation t o be 
p a i d a deputy s h e r i f f o t h e r than the s a l a r y f i x e d by s t a t u t e . 
( S e c t i o n 3**0.8, Code 1958) Any claimjbf the deputy f o r com
p e n s a t i o n " f o r c a r e and f e e d i n g o f p r i s o n e r s a t an^ i n .the 
j a i l i s u n a u t h o r i z e d . ( /k^.^^J 3cJ>^i^S, ̂ f. cl^C 

l i o n . Chet 8. A k c r s 
Auti i t o r o f S t a t e 
B U I L D I H G 

A t t e n t i o n : £c*rl C. Hoi l o w a y , S u p e r v i s o r o f County A u d i t s 

Ge«&r S i r : 
T h i s w i l l acknowledge r e c e i p t of yours o f the 1-8th i n s t . 

in. which you s u b m i t t e d the f o l l o w i n g : 

"We a r e a s k i n g t h a t you k i n d l y g i v e us an o p i n i o n on 
the f o l l o w i n g m a t t e r : 
1 1 tern #2 CQHPENS/TION OF FIRST DEPUTY SHERIFF 

D u r i n g tha e x a m i n a t i o n o f Washington County f o r 
the year l^5*J the f o l l o w i n g items r e l a t i n g t o the 
s h e r i f f ' s o f f i c e were n o t e d ; 

1. The F i r s t Deputy S h e r i f f a s a l a r y of 85% of 
the s a l a r y of h i s p r i n c i p a l p l u s S5% of $600.00 
v a l u e o f h o u s i n g f a c i l i t i e s f u r n i s h e a f o r use o f 
the s h e r i f f . The above s a l a r y was s e t by the 
Board o f S u p e r v i s o r s a s shown on " S u p e r v i s o r ' s 
Minute Book H, page 533" dat e d F e b r u a r y 3, 

;:. The F i r s t Deputy S h e r i f f r e s i d e d i n the hous
i n g q u a r t e r s p r o v i d e d f o r the s h e r i f f , provided 
food and c a r e d f o r t h e p r i s o n e r s c o n f i n e d i n the 
j a i l and a l s o s u b r o i t t e d c l a i m s and r e c e i v e d war
r a n t s monthly f o r the amounts p e r m i t t e d by tha 
1956 Code of Iowa as compensation t o t n t 2 s h e r i f f 
f o r c a f e and f e e d i n g of p r i s o n e r s . The above 
mentioned c l a i m s approved by the Board of Super
v i s o r s of Washington County, Iowa. 

The Code of Iowa showing the fans th© s h e r i f f i s 
e n t i t l e d t o r e c e i v e i n S e c t i o n 337«11 s u b - s e c t i o n 
II reads: " f o r b o a r d i n g a p r i s o n e r , . a compensa
t i o n of f i f t y c e n t s f o r each meal, and not t o ex
ceed three? meals i n twenty f o u r c o n s e c u t i v e h o u r s , 
and f i f t e e n c e n t s f o r each n i g h t ' s l o d g i n g . " Sub
s e c t i o n 12 of 337.11 s t a t e s : " f o r w a i t i n g on end 

March 2d, 
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w a s h i n g f o r p r i s o n e r s , the sumbf f i v e c e n t s per p r i s - ^ 
oner per day." 1 ; 

" S e c t i o n 337. 1** o f the Iowa Code, r e l a t i n g t o the s h e r i f f , 
i s as f o l l o w s : 'The amounts a l l o w e d by law f o r m i l e a g e 
and f o r a c t u a l , n e c e s s a r y expenses p a i d by him, and board, 
washing., and c a r e o f p r i s o n e r s , may be r e t a i n e d by him 
i n a d d i t i o n t o h i s s a l a r y . ' 

"Due t o the absence o f any mention o f the Deputy S h e r i f f 
i n the Code S e c t i o n s c i t e d above a q u e s t i o n a r i s e s as to 
the l e g a l i t y o f the F i r s t Deputy S h e r i f f r e c e i v i n g She use 
o f the r e s i d e n c e p r o v i d e d f o r the s h e r i f f and compensation 
a l l o w e d f o r the c a r e of p r i s o n e r s , i n a d d i t i o n to the s a l a r y 
s e t by the Board o f S u p e r v i s o r s as mentioned i n 1. above. 

"Can the a d d i t i o n a l compensation r e c e i v e d by the F i r s t 
Deputy S h e r i f f , who i s a f u l l time county employee be 
termed compensation i n e x c e s s o f s t a t u t o r y s a l a r y as 
p r o v i d e d by the 1958 Code o f lowa and as s e t by the Board 
o f S u p e r v i s o r s ? 

"The q u e s t i o n s t a t e d on page f i v e has been d i s c u s s e d w i t h 
the Board of S u p e r v i s o r s and County A t t o r n e y o f Washington 
County, lowa and County A t t o r n e y ' s O p i n i o n f u r n i s h e d t o the 
Board o f S u p e r v i s o r s o f Washington County, lowa, i n a c c o r d 
ance w i t h S e c t i o n 336.2 Paragraph 7 o f the 1958 Code of 
lowa, f i l e d i n the o f f i c e o f the County A u d i t o r of Washing
ton County, lowa, on F e b r u a r y 20, I960, i s as f o l l o w s : 

" F e b r u a r y 19, I960 

"Board o f S u p e r v i s o r s 
Washington County 

"Gentlemen: 

" P u r s u a n t t o your r e q u e s t I have examined the law i n re 
payments t o the Deputy S h e r i f f and f i n d the f o l l o w i n g t o 
be the f a c t s : 

" 1 . The f u r n i s h i n g o f a house, o r cash i n l i e u t h e r e o f 
t o the s h e r i f f i s a p a r t o f h i s s a l a r y , and i n c l u d e d i n 
the t o t a l upon which the p e r c e n t a g e to the deputy i s 
computed. 

" I t t h e r e f o r e f o l l o w s t h a t the deputy i s e n t i t l e d t o h i s 
per c e n t o f house a!lowance whether a house i s f u r n i s h e d 
t o the s h e r i f f o r n o t . 

"2. Who, or by what arrangements, the S h e r i f f employs, 
h i r e s , o r o t h e r w i s e d i r e c t e d t o l o o k a f t e r the j a i l and 
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see t o the c a r e o f the p r i s o n e r s from time t o time I n c a r 
c e r a t e d t h e r e i n , has no e f f e c t whatsoever on the method 
o f computing the p e r c e n t a g e f o r pay purposes of tha deputy. 

" 3 . The deputy, when a c t i n g p u r s u a n t t o the d i r e c t i o n o f 
the s h e r i f f , i s e n t i t l e d t o f i l e c l a i m and r e c e i v e compen
s a t i o n as p r o v i d e d by s t a t u t e f o r the c a r e and f e e d i n g o f 
p r i s o n e r s a t and i n the j a i l . 

" I b e l i e v e the above answers the q u e s t i o n s r a i s e d . 

Very t r u l y y o u r s , 

G i f f o r d M o r r i s o n , County A t t o r n e y 

GM/rmt:HW 

"Hay we p l e s s e ^ h a v e an e a r l y o p i n i o n on the f o r e g o i n g . " 

In r e p l y t h e r e t o I would a d v i s e as f o l l o w s : 

1. The answers c o n t a i n e d i n No. ! and No. 2 o f the 

County A t t o r n e y ' s o p i n i o n a r e c o n f i r m e d . 

2 . I d i s a g r e e w i t h the County A t t o r n e y ' s o p i n i o n s e t 

f o r t h i n No. 3,.-where he s t a t e s the f o l l o w i n g : 

" 3 . The deputy, when a c t i n g p u r s u a n t t o the d i r e c t i o n 
o f the S h e r i f f , i s e n t i t l e d t o f i l e c l a i m and r e c e i v e 
compensat ion as p r o v i d e d by s t a t u t e f o r t h e c a r e and 
f e e d i n g o f p r i s o n e r s a t and i n the j a i l . " 

My d i s a g r e e m e n t a r i s e s from the f a c t t h a t the s a l a r y of the 

deputy s h e r i f f i s f i x e d by s t a t u t e and t h e r e i s no s t a t u t o r y 

a u t h o r i z a t i o n f o r compensation t o be p a i d t o him o t h e r then 

i n a c c o r d a n c e w i t h the s t a t u t o r y d i r e c t i o n . T h e r e f o r e any 

c l a i m o f the deputy f o r compensation f o r the s e r v i c e s de

s c r i b e d i s u n a u t h o r i z e d . 

Very t r u l y , 

OS: mnhk 

O S C A R STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n eral 



$7 f:li. £?'f/oE/?r: 

S t a t e f u n d s a r e not a v a i l a b l e f o r the payment of i n s u r a n c e upon 
h o u s e h o l d goods of a S t a t e Highway Commission employee, s a i d 
expense not b e i n g an a c t u a l t r a n s p o r t a t i o n expense w i t h i n the 

Hon. Glenn D. S a r s f i e l d 
S t a t e C o m p t r o l i e r 
B U I L D I N G 

Dear Mr. S a r s f i e l d : 

T h i s w i l l acknowledge r e c e i p t o f y ours o f the 29th u l t . 

i n w h i c h you s u b m i t t e d the f o l l o w i n g : 

" C h a p t e r 206, A c t s o f the 5 8 t h General Assembly, 
reads as f o l l o w s : 

'SECTION 1. S e c t i o n t h r e e hundred seven p o i n t 
f i v e ( 3 0 7 . 5 ) , Code 1958, i s heresy amended by 
i n s e r t i n g the f o l l o w i n g a f t e r the p e r i o d (.) 
i n l i n e seven (7) o f s u b s e c t i o n t h r e e ( 3 ) : 
"When i n the i n t e r e s t o f the s t a t e , the com
m i s s i o n may a l l o w not t o exceed f o r t y - f i v e 
(45) days s u b s i s t e n c e expense f o r c o n t i n u o u s 
s t a y i n one ( I ) l o c a t i o n w h i l e on d u t y away 
from e s t a b l i s h e d h e a d q u a r t e r s and/or p l a c e o f 
d o m i c i l e ; a l l o w seven (7) c e n t s a m i l e f o r moving 
an employee and h i s f a m i l y from p l a c e of p r e s e n t 
d o m i c i l e t o new d o m i c i l e , and a c t u a l t r a n s p o r t a 
t i o n expense f o r moving not to exceed seven 
thousand (7,000) pounds of h o usehold goods, Such 
ho u s e h o l d goods s h a l l not i n c l u d e p e t s or a n i m a l s . " 

'Sec. 2 . S e c t i o n t h r e o hundred seven p o i n t f i v e 
( 3 0 / . 5 ) , Code 1958, i s hereby f u r t h e r amended by 
a d d i n g the f o l l o w i n g as a new s u b s e c t i o n : "The 
commission s h a l l adopt such r u l e s and r e g u l a t i o n s i n 
a c c o r d a n c e w i t h the p r o v i s i o n s o f c h a p t e r seventeen 
A ( 1 7 A ) , Code 1958, a s i t may deem n e c e s s a r y t o 
t r a n s a c t i t s b u s i n e s s and f o r the a d m i n i s t r a t i o n 
and e x e r c i s e o f i t s , powers and d u t i e s . " 

"We a r e a l s o a t t a c h i n g a copy of a l e t t e r d a t e d F e b r u a r y 
23, I960, from the A u d i t o r o f the Highway Commission which 
g i v e s a r a t h e r d e t a i l e d e x p l a n a t i o n o f a c l a i m t h a t has 
been s u b m i t t e d f o r payment f o r i n s u r a n c e on a Highway 
Commission employee's h o u s e h o l d goods. 

March 28, I960 
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" I r e s p e c t f u l l y r e q u e s t an o p i n i o n as to whether or not 
i n s u r a n c e on h o u s e h o l d goods of Highway Commission em
p l o y e e s may be p a i d from s t a t e funds pursuant t o the 
a u t n o r i t y v e s t e d i n Chapter 206, A c t s of the 5 8 t h General 
Assembly." 

In r e p l y t h e r e t o I would a d v i s e you as f o l l o w s : 

l o my opinion, the payment f o r any i n s u r a n c e p l a c e d upon 

h o u s e h o l d goods o f a Highway Commission employee i s not an 

a c t u a l t r a n s p o r t a t i o n expense w i t h i n the terms of the f o r e 

g o i n g s t a t u t e , and t h e r e f o r e s t a t e funds a r e not a v a i l a b l e f o r 

the payment t h e r e o f . 

Very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

Q5:mrohii' 



1. Under the p r o v i s i o n s of Chapter 395, Code 1958, a c i t y ehgagecf ' ' 
i n f l o o d c o n t r o l work and r i v e r improvement which i s t o c r o s s a 
r a i l r o a d r i g h t o f way, by p r o p e r n o t i c e i n w r i t i n g , may r e q u i r e 
s a i d r a i 1 road company t o c o n s t r u c t o r pay f o r a b r i d g e . The 
o b l i g a t i o n of the r a i l r o a d company e x i s t s w i t h o r w i t h o u t the 
o b l i g a t i o n t o pay i t s share of the s p e c i a l assessment. 

2. I f each segment, s e c t i o n , o r d i s t r i c t o f the whole f l o o d c o n t r o l 
program i s a s e p a r a t e improvement d i s t r i c t , the c o s t t h e r e o f i s 
r e s t r i c t e d t o s a i d segment, s e c t i o n , o r d i s t r i c t , apd c$n,±>e 
p a i d by s p e c i a l assessment. {J$^J£ ^ZZ^/^^^i 

Mr. Samuel 0. E r h a r d t 

W a p e l l o County A t t o r n e y 

Courthouse 

Ottumwa, lowa 

Deer S i r ; 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f the 19th u l t . i n 

which you s u b m i t t e d the f o l l o w i n g : 

" I would l i k e an o p i n i o n from your o f f i c e on the f o l 
l o w i n g q u e s t i o n s c o n c e r n i n g t h a f l o o d c o n t r o l work on 
the Oes Moines R i v e r i n the C i t y of Ottumwa, lowa: 

"The C i t y o f Ottumwa, lowa, has done e x t e n s i v e f l o o d 
c o n t r o l work on the Res Moines R i v e r i n the C i t y o f 
Ottumwa, lowa. T h i s has been done by s t r a i g h t e n i n g 
the r i v e r and by the c o n s t r u c t i o n of l e v i e s and o t h e r 
p r o t e c t i v e work. Three s e p a r a t e c o n t r a c t s have been 
l e t and the c o s t s of c o n s t r u c t i o n have been p a i d f o r 
by the i s s u a n c e o f General O b l i g a t i o n Bonds and no 
p a r t of the c o s t s have been a s s e s s e d a g a i n s t any-
prop e r t y s p e c i f i c a l l y b e n e f i t e d . 

"One a d d i t i o n a l segment o f the f l o o d c o n t r o l work 
i s yet t o be c o n s t r u c t e d . T h i s r e q u i r e s the widen
ing o f the r i v e r a t a p o i n t where the improvement 
w i l l c r o s s the r i g h t - o f - w a y o f a r a i l r o a d company. 

" S e c t i o n s 395.15, 395.16, and 395.17 o f the Code 
o f lowa, p r o v i d e s a method o f r e q u i r i n g the r a i l 
road company t o b u i l d o r pay f o r a b r i d g e when the 
same i s c r o s s e d by f l o o d p r o t e c t i o n work. 

" Q u e s t i o n 1. Can the C i t y r e q u i r e the r a i l r o a d 
- company t o c o n s t r u c t or pay f o r a b r i d g e when no 

p a r t of the c o s t s o f the r i v e r improvement i s a s s e s s e d 
a g a i n s t the p r o p e r t y w hich i s s p e c i f i c a l l y b e n e f i t e d , a s 
p r o v i d e d i n Chapter 395 o f the Code o f lowa, 1958"? 
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" Q u e s t i o n 2. C o u l d the C i t y now f o l l o w tha procedure 
. sa s e t out i n Chapter 395 o f t h e Code of lowa, 1956, as 

to the r e m a i n i n g segment o f t h i s improvement and a s s e s s 
a p a r t o f the c o s t t o s p e c i f i c a l l y b e n e f i t e d p r o p e r t y 
and thereby r e q u i r e the r a i l r o a d company to c o n s t r u c t 
or pay f o r a b r i d g e a c r o s s the same? 

"Thank you f o r your p a s t c o o p e r a t i o n and i n advance 
f o r your f u t u r e c o o p e r a t i o n . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

1. S e c t i o n s 395-15, 395.16, and 395.17, Code 1953, r e 

f e r r e d to by you as p e r t i n e n t t o t h i s s i t u a t i o n , p r o v i d e the 

f o l l o w i ng: 

"395.15 NotIc© t o r a i 1 way c o r r p a n i e s . If the improvement 
c o n t r a c t e d " " f o r i s t o c r o s s the r i g h t o f way o f a r a i l r o a d 
o r s t r e e t r a i l w a y company, the c i t y c l e r k s h a l l cause t o 
be s e r v e d upon such company, i n t h e manner f o r the s e r v i c e 
of o r i g i n a l n o t i c e s , a n o t i c e i n w r i t i n g s t a t 1 n g the n a t u r e 
of the improvement, the p l a c e where i t w i l l c r o s s the r i g h t 
of way o f such company, end f u l l r e q u i r e m e n t s f o r i t s com
p l e t e c o n s t r u c t i o n a c r o s s such r i g h t o f way es shown by 
the p l a n s , s p e c i f i c a t i o n s , maps, and p l a t s of the e n g i n e e r , 
and d i r e c t i n g such company t o c o n s t r u c t , w i t h i n a time 
f i n e d by the c i t y c o u n c i l , not e x c e e d i n g s i x months from 
the date of the s e r v i c e o f the n o t i c e , i n such manner as 
not t o i n t e r f e r e w i t h the c o n s t r u c t i o n of the d i v e r t e d 
c h a n n e l , and i n such manner as not to o b s t r u c t , impede, 
o r i n t e r f e r e w i t h the f r e e f l o w o f w a t e r , the n e c e s s a r y 
b r i d g e , o r b r i d g e s , where the d i v e r t e d channel c r o s s e s 
the r i g h t of way." 

"395.16 Duty to c o n s t r u c t . Upon r e c e i v i n g such n o t i c e 
i t s h a l l be the duty o f such r a i l r o a d or s t r e e t r a i l w a y 
company, t o p r o v i d e the n e c e s s a r y temporary s t r u c t u r e t o 
c a r r y i t s t r a c k s d u r i n g the c o n s t r u c t i n g of the c h a n n e l , 
and t o c o n s t r u c t the n e c e s s a r y permanent b r i d g e , o r b r i d g e s , 
w i t h i n the time s p e c i f i e d i n s a i d n o t i c e . " 

"395.17 C o n s t r u c t i o n by c i t y . If such company s h a l l f a i l , 
n e g l e c t , o r r e f u s e t o comp1y wi t h the n o t i c e w i t h i n the 
time f i x e d , the temporary s t r u c t u r e may be p r o v i d e d , and 
the b r i d g e o r b r i d g e s , may b e b b u i l ' t , under the s u p e r v i s i o n 

- o f the e n g i n e e r In charge o f the channel improvement, and 
such r a i l r o a d o r s t r e e t r a i l w a y company, s h a l l be l i a b l e 
f o r the c o s t o f the c o n s t r u c t i o n o f such s t r u c t u r e s , i n 
a d d i t i o n t o i t s l i a b i l i t y f o r assessment f o r s p e c i a l bene
f i t s as o t h e r p r o p e r t y i s a s s e s s e d , and the c o s t o f such 
? t l a f t ^ e ^ ^ M a ^ n ^ J L ^ s ^ c ^ X o h 1 ^ c i tV f r o m t h e c o t T 5 P a n y 
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I iRi of the o p i n i o n t h a t under the c i r c u m s t a n c e s s e t f o r t h by 

you, t h a t i s , t h a t no assessment was made a g a i n s t b e n e f i t e d 

p r o p e r t y w i t h i n the d i s t r i c t , the o b l i g a t i o n of the r a i l w a y 

company t o p e r f o r m the d i r e c t i o n s o f S e c t i o n 395.16 s t i l l r emains. 

The f a c t t h a t no such assessment has been made does not d i l u t e 

the o b l i g a t i o n o f the r a i l w a y company t o c o n s t r u c t the s t r u c t u r e s 

r e q u i r e d by the f o r e g o i n g S e c t i o n s 395.15 and 395.16, Code 1958. 

The f a c t t h a t no s p e c i a l assessment has been made upon the bene

f i t e d p r o p e r t y has o n l y a b e a r i n g upon the l i a b i l i t y o f the r a i l 

way company i n the event i t does n ot c o n s t r u c t the b r i d g e s and 

the c i t y does. In o t h e r words, the o b l i g a t i o n o f the r a i l w a y 

company e x i s t s w i t h o r w i t h o u t the o b l i g a t i o n t o pay i t s share 

of the s p e c i a l assessment. 

2. In view o f the answer t o No. 1, i t would seem t h a t 

answer t o No. 2 i s un n e c e s s a r y . However, i n any e v e n t , i f each 

segment o r s e c t i o n i s a s e p a r a t e improvement d i s t r i c t , then the 

t h i r d segment c o u l d impose and pay the c o a t s of the improvement 

by s p e c i a l assessment. A c c o r d i n g t o S e c t i o n 395.1 I, Cods 1953, 

the d u t y o f the c o u n c i l i s to a s s e s s the land and o t h e r p r o p e r t y 

i n c l u d e d w i t h i n the improvement d i s t r I c t f o r the purpose o f 

p a y i n g the c o s t o f the improvement, and the s p e c i a l power con

t a i n e d i n S e c t i o n 395.25, Code 195&, to pay the c o s t s o f t h i s 

improvement by the l e v y of t a x e s on each improvement d i s t r i c t , 
w h i c h c o u l d be a segment, s e c t i o n , o r d i s t r i c t o f the whole f l o o d 
program, i s l i k e w i s e r e s t r i c t e d t o each improvement d i s t r i c t , 
segment, or s e c t i o n . 

Y o u r s t r u l y , 

0S:nvmh»-f 

OSCAR STRAUSS ,. 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 
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Code s e c t i o n s 43.M and 43.44. each p r o v i d i n g a method of 
c h a n g i n g p a r t y a f f i l i a t i o n , a r e both o p e r a t i v e and l a w f u l . 

March 29, i960 

Hon. Meal P i e r c e 

R u s s e l 1 

I owo 

My dear Meai: 

j have yours i n which you s t a t e d the f o l l o w i n g ? 

"1 had one of the j u d g e s o f t h e coming e l e c t i o n 
ask me about a p e r s o n c h a n g i n g h i s p a r t y a f f i l i a 
t i o n , . There a r e 2 p l a c e s i n the code, one i s 
•43,41 and the o t h e r i s 43.44. Would you say 
t h a t c i t h e r way i s l a w f u l . " 

In r e p l y t h e r e t o I would a d v i s e you t h a t these s e c t i o n s : 

43.41 and 43,44 o f the 195& Code a r c both o p e r a t i v e and law

f u l . S e c t i o n 43.41 p r o v i d e s a method o f changing p a r t y a f 

f i l i a t i o n p r i o r t o the p r i m a r y e l e c t i o n , w h i l e S e c t i o n 43,44 

p r o v i d e s a method of c h a n g i n g p a r t y a f f i l i a t i o n on p r i m a r y 

e l e c t i o n day. 

Y o u r s v e r y t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 
QS:mirih4 

^0 - £~ 2f 
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In a p r o s e c u t i o n under §69=2.1, where an i n d i v i d u a l i s commitl^d to 
the p e n i t e n t i a r y and a f i n e imposed, c o n t i n u e d i n c a r c e r a t i o n in the 
p e n i t e n t i a r y f o r non-payment of the f i n e under §789..1 7 f does n o t ^ 
v i o l a t e any p r o v i s i o n s of the Code. (J7CC£ /; H\-^ c~? r -
c W w , ^ t c - j - >f V 

March 30, I960 

Board of Control 
of S t a t e I n s t i t u t i o n s 

t o c a ) 
A t t n : John E. Bennett, Warden, lowa State P e n i t e n t i a r y 
Dear S i n 

This Is In r e p l y to yours of January 28th, wherein you 
present the problem of an i n d i v i d u a l who has been sentenced to the 
P e n i t e n t i a r y , f o r a term not to exceed f i v e years, f o r the crime 
of Mayhem. The t r i a l court a l s o imposed a f i n e of $1,000 and 
ordered t h a t , If tha defendant f a l l s to pay, he s h a l l serve, In 
the S t a t e P e n i t e n t i a r y , one day f o r each $3.33 1/3 of the f i n e , 
which remains unpaid. 

Your s p e c i f i c question I s j 
"We do not f i n d any taw in the 1958 Code of lowa 
that s t a t e s that a man s h a l l servo time in the 
P e n i t e n t i a r y f o r a f i n e that he Is to pay. Would 
you please send us a r u l i n g on t h i s matter to 
c l a r i f y t h i s f o r us?" 

In answer there t o , I r e f e r you f i r s t to s e c t i o n 693.1, 
1958 Code of lowa, which provides In p e r t i n e n t p a r t * 

" i f any parson, w i t h Intent to malm or d i s f i g u r e , 
* * * c u t , b i t e , s l i t , o r m u t i l a t e the nose 
or l i p ; * * * of another person, he s h a l l be 
imprisoned In the p e n i t e n t i a r y not more than 
f i v e years, and f i n e d not exceeding one thousand 
* * * d o l l a r s . " 
S e c t ion 789.17* Code of lowa, provides In p e r t i n e n t p a r t * 
"A Judgment that the defendant pay a f i n e may a l s o 
d i r e c t that he be Imprisoned u n t i l the f i n e i s s a t i s 
f i e d , s p e c i f y i n g the extent of the Imprisonment, 
which s h a l l not exceed one day f o r every three and 
o n e * t h l r d d o l l a r s of the f i n e . " 
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A r e v i e w o f the a u t h o r i t i e s i n d i c a t e s t h a t as a g e n e r a l 
r u l e , the r i g h t t o impose a f i n e g i v e s a u t h o r i t y t o compel payment 
of the f i n e by imprisonment. Imprisonment o f defendant u n t l 1 the 
f i n e Is p a i d Is no p a r t of the p e n a l t y o f the o f f e n s e , but i s m e r e l y 
a means of c o m p e l l i n g o b e d i e n c e t o the judgment o f the c o u r t . I f 
he r e f u s e s t o pay, he Is not s e n t e n c e d t o a term i n p r i s o n ; the d u r a 
t i o n o f h i s imprisonment i s In h i s own c o n t r o l and, by payment o f t h e 
f i n e he can a t any time s e c u r e h i s r e l e a s e . (See S t a t e v. H a r b o u r , 
240 lowa 7 0 5 , 37 N.W. 2d 290: 36 C.J.S., F i n e s , § 1 1 , p. 7 B 8 ) . 

In P e o p l e s v. D i s t r i c t of C o l u m b i a , 75 A. 2d 845, t h e 
c o u r t s a i d : 

"And where a f i n e o r Imprisonment o r both may be 
Imposed, and both a r e imposed, the w e i g h t o f a u t h o r 
i t y i s t h a t i n d e f a u l t o f payment o f f i n e the de
f e n d a n t may be committed f o r an a d d i t i o n a l term 
a f t e r e x p i r a t i o n o f the term to which s e n t e n c e d , 
even though the t o t a l o f the two terms exceeds 
the maximum imprisonment p r o v i d e d y'n the s t a t u t e . " 

A r e v i e w o f the p e r t i n e n t a u t h o r i t i e s l e a v e s no doubt but 
t h a t i n a p r o s e c u t i o n f o r the c r i m e o f Mayhem, the c o u r t may Impose 
not o n l y a s e n t e n c e but a f i n e and f o r non payment o f t h a t f i n e , the 
defendant may be Imprisoned u n t i l i t i s p a i d . 

The q u e s t i o n then a r i s e s as t o where the imprisonment 
s h o u l d be f o r non payment of the f i n e . 

In F o e r t s c h v. Jameson; 48 S. D. 3 2 8 , 204 N.W. 1 7 5 , the 
c o u r t was f a c e d w i t h a s i m i l a r problem. The d e f e n d a n t was s e n t e n c e d 
t o a term o f 4 y e a r s In the p e n i t e n t i a r y and to pay a f i n e of $1,000 
and i n d e f a u l t t h e r e o f , he s h o u l d remain i m p r i s o n e d i n the p e n i t e n t i a r 
f o r 500 days, one day f o r each two d o l l a r s o f the f i n e . The s t a t u t e 
i s the same as the lowa s t a t u t e , fn c o n s t r u i n g t h i s s t a t u t e t h e c o u r t 
& a i d : 

"There Is no p r o v i s i o n o f our code which r e q u i r e s 
t h a t Imprisonment f o r the non payment o f a f i n e 
s h a l l be In the county j a i l . There i s no p r o 
v i s i o n o f our code which w i l l n o t p e r m i t such 
f u r t h e r imprisonment i n the same i n s t i t u t i o n t o 
which the c o n v i c t has been committed. * * * 

"We a r e t h e r e f o r e o f t h e o p i n i o n t h a t a p p e l l a n t ' s 
c o n t i n u e d i n c a r c e r a t i o n i n the p e n i t e n t i a r y does 
not v i o l a t e any p r o v i s i o n s o f s t a t u t e . " 

Other a u t h o r i t i e s a l s o h o l d t h a t where a s t a t u t e a u t h o r i s e s 
imprisonment f o r non payment of a f i n e , and the p r i m a r y punishment 
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I n c l u d e s a term o f Imprisonment In a p r i s o n , the c o n v i c t may be r e q u i r e d 
t o s e r v e o u t h i s f i n e i n the same i n s t i t u t i o n and need not be t r a n s 
f e r r e d t o a county j a i l f o r t h a t purpose. (See 36 C.J.S., F i n e s , §11, 
p. 791). 

T h e r e f o r e , i t Is the o p i n i o n of t h i s w r i t e r t h a t an I n d i v i d u a l , 
c o n v i c t e d and f i n e d under s e c t i o n 693.1, may be r e q u i r e d t o s e r v e time 
f o r non payment o f the f i n e , as p r o v i d e d under s e c t i o n 789.17, i n the 
same p l a c e as the i n c a r c e r a t i o n f o r the p r i m a r y o f f e n s e , namely the 
lowa S t a t e P e n i t e n t i a r y . 

Y o u r s v e r y t r u l y , 

MARION R. NEELY 
A s s i s t a n t A t t o r n e y G e n e r a l 

MRNikvr 



The name lOUyA STATE TEACHERS COLLEGE, c o n f e r r e d by s t a t u t e (§268.1, 
Code 1958), can o n l y be changed: 

(a) by the L e g i s l a t u r e , o r 
(b) by the S t a t e Board of Regents, l_F the L e g i s l a t u r e c o n f e r s 

upon s a i d Board the power t o do s 0 « ('''^^^ Jv 

March 31, i960 

STATE BOARO OF REGENTS 
S t a t e O f f i c e B u i l d i n g 

L O C A L 

A t t e n t i o n : C a r l G e r n e t z k y , Chairman F i n a n c e Committee 

Dear S i r : 

T h i s w i l l acknowlecjge r e c e i p t of y o u r s o f the 28th i n s t , i n 

whi c h you asked i f i t was w i t h i n the a u t h o r i t y o f the 8oard o f 

Regents t o a u t h o r i z e ;a- change o f the name IOWA STATE TEACHERS 

COLLEGE, and p u r d e s i r e t o know, i f i t i s not w i t h i n the a u t h o r 

i t y o f the Board, how a change o f the name may be a c c o m p l i s h e d . 

In r e f e r e n c e t h e r e t o 1 would a d v i s e you,3s f o l l o w s : 

S e c t i o n 268,1, Code 1958, p r o v i d e s the f o l l o w i n g : 

"268*1 O f f i c i a l d e s i g n a t i o n . Tha :K»rmal s c h o o l a t Cedar 
F a l l s , f o r the s p e c i a l i n s t r u c t i o n and t r a i n i n g o f t e a c h e r s 
f o r the common s c h o o l s , s h a l l be o f f i c i a l l y d e s i g n a t e d and 
known as the "lowa S t a t e Teachers Col l e g e * . " 

The name IOWA STATE TEACHERS COLLEGE thus c o n f e r r e d by the f o r e 

g o i n g s t a t u t e , i t i s c l e a r t h a t such name c o u l d o n l y be changed 

by a l i k e a c t i o n , t h a t i s , by s t a t u t e , u n l e s s by s t a t u t e the 

power i s c o n f e r r e d by the L e g i s l a t u r e upon the Board o f Regents 

t o change such name. Such power does not appear t o e x i s t , and 

o f c o u r s e i f d e s i r e d , i t maybe a c c o m p l i s h e d by and through the 
L e g i s l a t u r e . 

Y o u r s v e r y t r u l y , 

OSCAR STRAUSS ,.. ̂ \.• ,: 

Q S : m m h 4 F i r s t A s s i s t a n t A t t o r n e y G e n eral 



TAXATION: exemption Capehart Housing Project exempt from taxation J ^ 
under Sect on 3 i i 0 f the Housing Act of 1 9 5 6 , thus overruling and with* < * > 
drawing Attorney General's opinion issued August 1 9 , 1 9 3 9 . / XJ, y \ ' ™ 

This letter is to advise you that we find Section 5 1 1 of the 
l eas ing $ct of 1 9 5 6 to jbe controlling In this matter and hereby 
withdraw the aforementioned opinion. 

In conclusion, the Capehart Housing Project Is /not taxable 
under the last provision of Section 5 1 1 of the foregoing act. 

Very truly yours. 

Gary S . G i l l 
Special Assistant Attorney General 

March 3 1 , I 9 6 0 "<$S 

I 
,v.i Mr. Edward F . -Saraore f 

Woodbury County Attorney „f. L'i 
2 0 4 Court House 1 / , U 
Sioux City, lowa '• ^ ' ^ V i l 

Dear Mr. Samoret 

Pursuant to your request to reconsider the Attorney General's 
i Issued August 1 9 , 1 9 5 9 , pertaining t 

Project, this is to inform you of our decision. 

S l i t 
turn ... .. ^.-ifp 

opinion Issued August 1 9 , 1 9 5 9 , pertaining to the Capehart Housing > /|> 

GSGtfs 



TAXATION; GRAIN TAX : - Handling or handled does not require the unloading 
of grain at a facility within the State of lowa, only that it be physically 
present at such location and received for any purpose whatsoever under , 
Section 4 2 8 . 3 5 , Code of lowa ( 1958 ) . ( piuj JL^U > iO*^* 

( ' 
February 1 5 , 1960 

Mr. Edward F . Samore 
Woodbury County Attorney 
2 0 4 Court House 
Sioux City, Iowa 

Dear Mr. Samore: 

This wil l acknowledge receipt of your letter of January 1 9 , 1 9 6 0 , 

wherein the following problem was submitted; 

"An Attorney General's opinion is respectfully requested as 
to the law on the following situation: 

"It is, tny understanding that the State Tax Commission Form 
G T - 1 "grain'tax return" is to be filled out by all grain firms for 
the purpose of paying an excise tax at the rate of one-fourth mill 
per bushel on grain handled. In the past years an organization has 
paid this excise on the total amount of grain handled during each 
calendar year. In checking the application of this tax, this 
organization claims to have been in error in the payment of the tax. 
inference is made to Page 2, Definition $ 1 , wherein the excise 
tax applies only on grain unloaded at an elevator, warehouse, mill 
or processing plant for the purpose of accumulation, storage, or 
processing. Of the total amount of grain handled by this organization, 
during a year, not over one-third of this grain Is actually unloaded, 
stored, or processed In their terminal elevator located in Sioux Ci ty . 

"Therefore, they claim an overpayment due to the fact payment 
was made not only on grain unloaded and handled through their 
elevator, but also on grain that was sold or merchandised on track and 
not processed through the elevator. To clarify their operations, as a 
handler |of grains they have three types of operation: 

t , 
41 The merchandising of grain which is bought and sold for 

unloading and processing through their elevator. 

#2 The storing or warehousing of grain unloaded at their 
elevator for individuals or for the U . S . Government. 
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#3 The selling of carloads of grain on a commission basis 
or the merchandising of grain on track. 

The grain handled on the track Is never unloaded at their elevator. 
In most cases carloads of grain handled in this manner are diverted 
off inspection track to destinations beyond Sioux City . 

"The organization claims they have made their returns on this 
basis since sometime in the mid-forties and claims an overpayment 
and asks for a refund. 

"My question is this: Should this company report for handling 
tax the grain which is shipped into Sioux City and shunted off to 
an inspection siding, and this company merely takes a sampling for 
grading purposes, does not unload the grain or in any way physically 
handle i t , but ships it on to some further destination. The grading 
Is for the purpose of determining quality and price, 1 assume." 

Reference must be made to Section 4 2 8 . 3 5 which imposes the grain 

tax and to Subsection 1 thereunder which defines certain words therein; 

" 4 2 8 . 3 5 Grain handled. 

" 1 . Definitions. •Person' as used herein means individuals, 
corporations, firms and associations of whatever form. 'Handling or 
handled* as used herein means the receiving of grain at or in each 
elevator, warehouse, mi l l , processing plant or other facility in this 
state in which it is received for storage, accumulation, sale, process
ing or for any purpose whatsoever. * * * . 

H 2 . Tax imposed. An annual excise tax is hereby levied on 
such handling of grain in the amount hereinafter provided. * * * . " 

In response to your request, your attention is directed to the phrase 

in the above-cited section, which is "receiving" as opposed to "unloaded" 

as the taxpayer, in the situation you outline, seems to think it reads. The 

tenor of the aforementioned section leads one to the conclusion that If the 

grain is physically present "at or In" any facility in this state "for any purpose 
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whatsoever" it is subject to the grain handling tax. On the other hand, if the 

grain is not received "at or i n " a facil ity, it is not subject to the aforementioned 

tax. 

In conclusion, you are advised that if the grain is not received at the 

taxpayer's faci l it ies, but only In the railroad yard, the grain handling tax is not 

applicable. 

Very truly yours, 

Gary S. G i l l , 

Special Assistant Attorney General 

GSG:fs 



SCHOOLS: School s i t e s — Under s e c t i o n 2 9 7 . 2 2 ( 3 ) , the $ 1 0 , 0 0 0 
l i m i t a t i o n i s upon each s c h o o l s i t e to be s o l d . Board o f 
d i r e c t o r s has •» a u t h o r i t y to g i v e easement .t*ft$-e-e»-et»iKe-«fci-*ftei 

' March 3 0 , i 9 6 0 

Mr. Wi11iem Pappaa 
C e r r o Gordo County A t t o r n e y 
Mason C i t y , I owe 

Doer Mr* Poppas? 

T h i s l a t t e r i s p u r s u a n t to f u r t h e r i n q u i r y end i n 
response to your l e t t e r o f March l 8 , i n which you s t a t e 
the f o l l o w i n g : 

"The Independent S c h o o l D i s t r i c t o f Mason 
C i t y , lows, i s not s i t u a t e d i n e i t h e r a s p e c i a l 
c h a r t e r c i t y o r i n a c i t y h a v i n g a p o p u l a t i o n 
o f 5 0 , 0 0 0 or more* The s a i d S c h o o l D i s t r i c t 
d oes, however, m a i n t a i n a High S c h o o l In which 
the average d a i l y a t t e n d a n c e i s i n e x c e s s o f 
500 s t u d e n t s . The Board o f D i r e c t o r s would l i k e 
to do the f o l l o w i n g : 

S e l l c e r t a i n l a n d l o c a t e d w i t h i n the 
D i s t r i c t which i s i n t h e unanimous o p i n i o n o f 
a l l the D i r e c t o r s no l o n g e r r e q u i r e d f o r s c h o o l 
p u rposes* 

"2» Grant an easement to the C i t y o f Mason 
C i t y f o r sewer purposes over a p o r t i o n o f a s c h o o l 
s i t e which i s needed f o r s c h o o l p u r p o s e s . 

" I r e q u e s t your o p i n i o n on whether the Board 
o f D i r e c t o r s o f the independent S c h o o l D i s t r i c t 
o f yaeon C i t y has a u t h o r i t y under S e c t i o n 297*22 
w i t h o u t a vote o f t h e e l e c t o r a t e to s e l l the land 
which i s n o . l o n g e r needed f o r s c h o o l purposes and 
Whether the s a i d Board has t h e a u t h o r i t y to g r a n t 
an easement a c r o s s a s c h o o l s i t e * 

" I n your o p i n i o n , assume t h s t o i l v a l u e s 
i n v o l v e d a r s s u b s t a n t i a l l y l e s s than $ 1 0 , 0 0 0 and 
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t h a t the proposed p r o c e d u r e to f o l l o w i s t h a t 
c o n t a i n e d i n S e c t i o n 2 9 7 * 3 and 2 9 7 » ^ o f the 
Cods o f Iowa." 

In r e p l y t h e r e t o , your a t t e n t i o n i s d i r e c t e d to 
a u c t i o n 297*22, which was sat out in f u l l i n ray l e t t a r o f 
Inarch 2 8 , i 9 6 0 . 

I t i s the c o n s i d e r e d o p i n i o n o f t h i s offic® t h a t , 
based upon the f a c t s , t h s board o f d i r e c t o r s o f th,j Independent 
School D i s t r i c t o f ^ason C i t y has the a u t h o r i t y to s e l l o r 
d i s p o s e o f , w h o l l y o r i n p a r t , any s c h o o l houss o r s c h o o l s i t e 
o r o t h s r p r o p e r t y b e l o n g i n g to the Independent School D i s t r i c t 
o f Hasan C i t y , p r o v i d e d t h a t th<a e v a l u a t i o n t h e r e o f i s not 
mar* than $10 , 0 0 0 , as p r o v i d e d in s e c t i o n 297 . 2 2 ( 3 ) . 

I f tho p r o p e r t y l t o s o u t s i d e the C i t y o f Season C i t y , 
then t h a p r o v i s i o n s of s e c t i o n s 297*15 to 297•20 i n c l u s i v e 
s h o u l d be f o l l o w e d w i t h r a s p e c t to a s c e r t a i n i n g t h a v a l u e 
o f the s a i d p r o p a r t y . However, i f tha p r o p e r t y i s l o c a t e d 
w i t h i n th© C i t y , tho r e a l e s t a t e proposed to be s o l d s h o u l d 
be a p p r a i s e d by t h r e * d i s i n t a r e s t a d f ra*iho 1 d&r s r e s i d i n g i n 
the s c h o o l d i s t r i c t and a p p o i n t e d by th© county s u p e r i n t e n d e n t 
o f s c h o o l s o f the c o u n t y i n which s a i d r o a l a s t a t o i s 
l o c a t e d . 

T h i s i s the d e t e r m i n i n g f a c t o r whether or not th«s s c h o o l 
board has th$ a u t h o r i t y to s e l l t h a p r o p e r t y w i t h o u t the 
a p p r o v a l o f t h s e l e c t o r s o f t h e d i s t r i c t i n which the p r o p e r t y 
i s l o c a t e d . I t i s the yaj.u.e o.f e.ach. p r o p e r t y to be s o l d 
(which must bo undar $ 1 0 , 0 0 0 ) that gives the s c h o o l board o f 
t h s Independent School d i s t r i c t of Sason C i t y the a u t h o r i t y 
to s e l l the p r o p a r t y i n q u e s t i o n w i t h o u t the a p p r o v a l o f tho 
e l e c t o r s o f the d i s t r i c t } even though the s c h o o l board d e s i r e s 
to d i s p o s e o f soyara,^ s i t e s w h i c h , Jn agflroga.te« t o t a l more 
than # 1 0 , 0 0 0 , 

With r a s p e c t t o your o b s e r v a t i o n s o f s e c t i o n s 297»3 and 
297»^» Code 1958) t h i s i s to a d v i s e t h a t these two s e c t i o n s 
do not s©t out any p r o c e d u r e as to th<s method to bs f o l l o w e d 
i n d i s p o s i n g o f s c h o o l housas and s c h o o l s i t s s * S e c t i o n s 
297«3 and 297» l ) » Coda 1958, ©re tho l i m i t a t i o n s p l a c e d upon 
c e r t a i n s c h o o l c o r p o r a t i o n s as to the amount of l a n d t h a t 
the school d i s t r i c t rosy acquire for a single s i t e und^r g i v e n 
c i fcumstances* 

With r e g a r d to the g r a n t of an easement to t h a C i t y o f 
Mason C i t y by the board o f d i r e c t o r s , your a t t e n t i o n i s 
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2 i H e c £ e d t o t h e Sch. D i s t . o f i o n i a v. DeWilda. 2^3 Iowa 
53 N*$. 2d 25#» b e g i n n i n g a t pago o90 o f the Iowa R e p o r t , 

wharo th& Supreme Court s t a t e d ; 
"An aas&fflent i s an i n t e r e s t i n p r o p e r t y — i n 

t h i s case i n r e a l e s t a t e b e l o n g i n g to the I o n i a 
School D i s t r i c t . B e i n g p u b l i c p r o p e r t y i t c o u l d 
not be d i s p o s e d o f except i n the manner p r o v i d e d 
by s t a t u t e . Chapter 27&, Code o f 1950. S e c t i o n 278.1, 
s u b s e c t i o n 2, of s a i d c h a p t e r p r o v i d e s t h a t tha 
v o t e r s at a r e g u l a r e l e c t i o n s h a l l have t h s power 
to ' D i r e c t the s a l e , l e a s e , o r o t h e r d i s p o s i t i o n 
o f any schoolhouse o r s i t e o r o t h o r p r o p e r t y 
b s l o n g i n g to tha c o r p o r a t i o n , and the a p p l i c a t i o n 
t o be made o f the p r o c e e d s t h e r e o f * 1 In SJteLang 
v. H a r p e r , 236 Iowa 1006 , 20 N.f. 2d }*5S t h e r e 
was i n v o l v e d t h s v a l i d i t y o f a l e a s e on c e r t a i n 
p r o p e r t y b e l o n g i n g to the s c h o o l d i s t r i c t . The 
i m p l i c a t i o n seem© t o be c i g a r t h a t i f th© a l a c t o r s 
mak« som© d i s p o s i t i o n o f s c h o o l p r o p e r t y i t i s t o 
ba p a i d f o r — no g i f t i s c o n t e m p l a t e d . " 

Subsequent to the above d e c i s i o n , the l e g i s l a t u r e d i d 
Con f e r upon the s c h o o l board by v i r t u e o f s e c t i o n 297*22. 
i n c e r t a i n i n s t a n c e s , th<a r i g h t t o d i s p o s e o f p r o p e r t y , i n 
whole or i n p a r t , b e l o n g i n g to the s c h o o l c o r p o r a t i o n w i t h o u t 
the e x p r e s s a u t h o r i t y o f the e l e c t o r s o f the s c h o o l d i s t r i c t . 
As p o i n t e d out i n the I o n i a c a s e , s u p r a , th« s c h o o l board 
c o u l d not do a n y t h i n g w i t h o u t the e x p r e s s a u t h o r i t y by s t a t u t e 
or und^r t h a d i r e c t i o n o f t h e s l a c t o r s i n the s c h o o l d i s t r i c t . 

I f the easement i n q u e s t i o n i s to be l e s s than $10,000 
i n v a l u a , then tho s c h o o l board hes t h a r i g h t to d i s p o s e o f 
the s c h o o l p r o p e r t y i n q u e s t i o n by g i v i n g an easement t h e r e t o , 
p r o v i d e d i t i s so done w i t h t h e p r o p e r amount o f c o n s i d e r a t i o n . 

I f you have any f u r t h e r q u e s t i o n s r e g a r d i n g t ha matter 
o f which you i n q u i r e , p l e a s e f e e l f r a $ to c o n t a c t me a t any 
time and I w i l l be more than happy to c o o p e r a t e w i t h you. 

Yours v e r y t r u l y , 

THEODOR «. REHMANN, JFU 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWR:bl 
CCJ Joa D a v i a , P a u l J o h n s t o n 



fhe C i v i l S e r v i c e Commission a p p o i n t e d under Chapter 365, Code 1958, 
may not d e l e g a t e any of i t s d u t i e s . The Commission has no s t a t u t o r y 
a u t h o r i t y t o employ o t h e r s t o p e r f o r m any of i t s d u t i e s , even 
m i n i s t e r i a l ^ , or t o a i d i t i n the f ina,l performance of. i t s d i s c r e t i o n s 
Powers, (j&uu^; p Aff^J^f fe. £e^>.; *y^/&c)^&e-j/~^ 

A p r i 1 4, i960 

Hon. Howard C. R e p p e r t , J r . 
4108 Oak F o r e s t D r i v e 
Das Moines, Iowa 

My dear Mr. Reppert: 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 21 s t u l t . i n 
which you s u b m i t t e d the f o l l o w i n g - : 

" I r e s p e c t f u l l y r e q u e s t an o p i n i o n from your o f f i c e a t 
your e a r l i e s t c o n v e n i e n c e on t h e f o l l o w i n g : 

1. Under the C i v i l S e r v i c e Law (Chapter 365) 
i s the C i v i l S e r v i c e Commission a l l o w e d t o have o u t 
s i d e r s come i n t o conduct e n t r a n c e and/or p r o m o t i o n a l 
e x a m i n a t i o n s f o r the p o l i c e and f , re departments? 
(Such as the FJremanship T r a i n i n g S t a f f a t Iowa S t a t e 
U n i v e r s i t y ) . 

2. Is the C i v i l S e r v i c e Commission a l l o w e d to 
o b t a i n i n f o r m a t i o n and e x a m i n a t i o n m a t e r i a l from these 
o u t s i d e s o u r c e s ? " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

The duty o f the Commission w i t h r e s p e c t t o the h o l d i n g and 

c h a r a c t e r of e x a m i n a t i o n s f o r o r i g i n a l e l i g i b i l i t y f o r c i v i l 

s e r v i c e appointments i s c o n t a i n e d i n S e c t i o n 3 6 5 . 8 , Code 195d, 

which so f a r as a p p l i c a b l e , p r o v i d e s the f o l l o w i n g : 

" 3 6 5 . 8 O r i g i n a l e n t r a n c e e x a m i n a t i o n - - a p p o i n t m e n t s . 
The commission s h a l l , d u r i n g the month o f A p r i l o f each 

- y e a r , and a t such o t h e r t i m e s as s h a l l be found neces
s a r y under such r u l e s , I n c l u d i n g minimum and maximum 
age l i m i t s , as s h a l l be p r e s c r i b e d and p u b l i s h e d i n ad-
vance.by the commission and p o s t e d i n the c i t y h a l l , h o l d 
e x a m i n a t i o n s f o r the purpose o f d e t e r m i n i n g the q u a l i f i c a 
t i o n s of a p p l i c a n t s f o r p o s i t i o n s under c i v i l s e r v i c e , 

&0 ^ 4t/ 
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o t h e r than promotions., which e x a m i n a t i o n s s h a l l be 
p r a c t i c a l i n c h a r a c t e r and s h a l l r e l a t e t o such m a t t e r s 
as w i l l f a i r l y t e s t the mental and p h y s i c a l a b i l i t y of the 
a p p l i c a n t to d i s c h a r g e the d u t i e s of the p o s i t i o n t o which 
he seeks appointment. P r o v i d e d , however, t h a t such p h y s i c a l 
e x a m i n a t i o n o f a p p l i c a n t s f o r appointment t o the p o s i t i o n s 
of p o l i c e m a n , policewoman, p o l i c e matron or f i r e m a n s h a l l 
be h e l d under the d i r e c t i o n o f and as s p e c i f i e d by the 
boards o f ^ t r u s t e e s o f the f i r e o r p o l i c e r e t i r e m e n t systems 
e s t a b l i s h e d by s e c t i o n ^11.5." 

.>.s t o the duty o f the Commission w i t h r e s p e c t t o the h o l d i n g 

and c h a r a c t e r o f the e x a m i n a t i o n f o r e l i g i b i l i t y o f a p p l i c a n t s 

f o r p r o m otion t o h i g h e r grades under c i v i l s e r v i c e r a t i n g , 

S e c t i o n 3 6 5 . C o d e 1358, so f a r as a p p l i c a b l e , p r o v i d e s the 

f o l l o w i ng: 

'«365.9 P r o m o t i o n a l e x a m i n a t i o n s - - p r o m o t i o n s . The 
commi ss ion s h a l l , d u r i n g "the month o f A p r i l o f each 
second y e a r , and a t such o t h e r times as s h e l l be found 
n e c e s s a r y , under such r u l e s as s h a l l be p r e s c r i b e d and 
p u b l i s h e d i n advance by the commission, and p o s t e d i n the 
c i t y h a l l , h o l d c o m p e t i t i v e p r o r n o t i o n a l e x a m i n a t i o n s f o r 
the purpose of d e t e r m i n i n g the q u a l i f i c a t i o n s of a p p l i c a n t s 
f o r p romotion to a h i g h e r grade under c i v i l s e r v i c e , which 
e x a m i n a t i o n s s h a l l be p r a c t i c a l i n c h a r a c t e r , and s h a l l 
r e l a t e t o such m a t t e r s as w i l l f a i r l y t e s t the a b i l i t y o f 
the a p p l i c a n t to d i s c h a r g e the d u t i e s of the p o s i t i o n to 
which he seeks p r o m o t i o n . " 

In the performance of t h i s e d u t i e s , the C i v i l S e r v i c e Commis

s i o n p e r f o r m s a d m i n i s t r a t i v e f u n c t i o n o f d i s c r e t i o n a r y powers. 
S e e f i t z g e r a l d v . Conway, 88 New Y o r k Supplement, 2d S e r i e s , 

6^9, 655, where i t i s s a i d : 

"The p r e p a r a t i o n and conduct of c i v i l s e r v i c e e x a m i n a t i o n s 
ar e a d m i n i s t r a t i v e f u n c t i o n s v e s t e d i n the C i v i l S e r v i c e 
Commission. In the e x e r c i s e o f t h e s e f u n c t i o n s the Com
m i s s i o n has broad d i s c r e t i o n a r y powers t o (determine, 
among o t h e r t h i n g s , a l l m a t t e r s r e l a t i n g t o the time and 
p l a c e o f the e x a m i n a t i o n ; the s e l e c t i o n of q u e s t i o n s t o 
be used; the manner of c o n d u c t i n g the t e s t s ; the r e l a t i v e 
v a l u e s t o be g i v e n t o d i f f e r e n t s e c t i o n s o f the t e s t s ; 
whether the e x a m i n a t i o n s h a l l be opeh or p r o m o t i o n a l , 
and the p r e l i m i n a r y r e q u i r e m e n t s and s u b j e c t s o f the 
e x a m i n a t i o n . " 
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However, the d i s c r e t i o n a r y power v e s t e d i n a d m i n i s t r a t i v e DOU JSS 

may not be d e l e g a t e d . 

1Q American J u r i s p r u d e n c e , page 925, under the t i t l e C IVIL SERVICE, 

s t a t e s the f o l l o w i n g : 

* '§5 . D e l e g a t i o n o f A u t h o r i t y t o Boards o r Commissions, 
i n e x e r c i s i n g i t s g e n e r a l a u t h o r i t y and d i s c r e t i o n the 
l e g i s l a t u r e has the c o n s t i t u t i o n a l r i g h t t o c r e a t e a 
board o f c i v i l s e r v i c e c o m m i s s i o n e r s and t o d e l e g a t e t o 
i t the power t o make r u l e s , not i n c o n s i s t e n t w i t h e x i s t i n g 
laws, t o conduct i n v e s t i g a t i o n s and i n the c o u r s e t h e r e o f 
t o compel the a t t e n d a n c e o f w i t n e s s e s and the p r o d u c t i o n 
o f e v i d e n c e , and g e n e r a l l y t o e x e r c i s e whatever a d m i n i s 
t r a t i v e measures may be n e c e s s a r y t o e f f e c t the purposes 
o f the c i v i l s e r v i c e a c t s ; and t h i s i s not c o n s i d e r e d 
as b e i n g a d e l e g a t i o n o f the power t o enact laws o r o f 
j u d i c i a l f u n c t i o n s , but m e r e l y a d e l e g a t i o n o f a d m i n i s t r a 
t i v e powers and d u t i e s . C i v i l s e r v i c e commissioners o r : 
o t h e r p u b l i c o f f i c e r s , i n the e x e r c i s e o f a u t h o r i t y t h u s 
c o n f e r r e d , may p r e p a r e and promulgate r u l e s f o r c o n d u c t i n g 
c i v i l , s e r v i c e e x a m i n a t i o n s and these r u l e s u s u a l l y have 
the f o r c e and e f f e c t of law. The l e g i s l a t u r e a f t e r p r o 
v i d i n g a complete c l a s s i f i c a t i o n may a u t h o r i z e the c i v i l 
s e r v i c e commission to c l a s s i f y t he o f f i c e r s and p r o v i d e 
f o r e xemptions. The power o f a c i v i l s e r v i c e commission 
t o promulgate r u l e s is not u n l i m i t e d , however, f o r i t may 
be r e s t r i c t e d by s t a t u t e o r by c o n s t i t u t i o n a l p r o v i s i o n s . 
I t i s f o r the c o u r t s t o d e t e r m i n e whether a r u l e , such as 
one c l a s s i f y i n g c e r t a i n p o s i t i o n s as exempt, i s a v a l i d 
e x e r c i s e of the d i s c r e t i o n a r y power o f the commission, and 
in p r o p e r c a s e s the r u l e s o f the commission may be s e t 
a s i d e by the c o u r t s , a l t h o u g h as a g e n e r a l r u l e they w i l l 
not a t t e mpt to r e v i s e o r c o n t r o l the r e a s o n a b l e d i s c r e t i o n 
o f the c o m m i s s i o n e r s . The v i e w has been taken t h a t a c i v i l 
s e r v i c e commission i s not bound t o examine a s i n g l e a p p l i 
c a n t where i t Is r e q u i r e d by I t s r u l e s t o c e r t i f y t h r e e 
names o f per s o n s q u a l i f i e d by e x a m i n a t i o n , but t h a t whether 
i t s h a l l p roceed o r s h a l l make a new p r o v i s i o n f o r examina
t i o n r e s t s i n i t s d i s c r e t i o n . 

Tiie c o u r t s may be c a l l e d upon t o perfor m such f u n c t i o n s 
o f an e s s e n t i a l l y j u d i c i a l n a t u r e as may supplement and 
render e f f e c t u a l the . a d m i n i s t r a t i v e powers o f the board 
o r commission, as f o r i n s t a n c e , punishment f o r contempt.*' 



Hon. Howard C. R-uppert, J r • p r i I i i -

.And i n the case of Kinney v. Howard, ljj> Iowa y<+, I OH, wi In 

r e s p e c t t o the d e l e g a t i o n o f d i s c r e t i o n a r y powers, i t i s s t a t e d 

"But i t i s s a i d t h a t the b o a r d , and the board a l o n e , had 
a u t h o r i t y t o c o n t r a c t f o r the scho o l h o u s e ; t h a t i t , and 
i t a l o n e , can d e t e r m i n e upon the p l a n s and s p e c i f i c a t i o n s ; 
t h a t i t , gnd no one e l s e , can s e t t l e the p r i c e t o be p a i d 
f o r l a n d upon w h i c h the sc h o o l h o u s e i s to be b u i l t ; and 
t h a t i t a l o n e can l o c a t e the s i t e of the s c h o o l h o u s e , t h a t 
none of these powers can be d e l e g a t e d , and t h a t a t the 
meeting o f Feb r u a r y 3, 1906, i t a t t e m p t e d to d e l e g a t e each 
and a l l of these powers. These p r o p o s i t i o n s do not go t o 
the v a l i d i t y of the t a x , nor do they i n any way a f f e c t 
the a c t i o n o f the board i n l o c a t i n g the sc h o o l h o u s e and 
i n d e t e r m i n i n g t o b u i l d the same. They r e l a t e t o the de
t a i l s o f l e t t i n g the c o n t r a c t , e t c . The p l a n s f o r the 
schoolhouse were s u b m i t t e d t o the county s u p e r i n t e n d e n t 
and f u l l y approved by him, as p r o v i d e d i n s e c t i o n 2779 
of the Code, so t h a t t h e o n l y q u e s t i o n here i s , may the 
board d e l e g a t e t o a committee the power t o s e l e c t and 
p r o c u r e t i t l e t o a b u i I d i n g s p o t , t o a d v e r t i s e f o r b i d s 
f o r t he e r e c t i o n o f a s c h o o l h o u s e , t o a c t as a b u i l d i n g 
committee, end t o see t o the e r e c t i o n and c o m p l e t i o n of 
the b u i l d i n g ? W h i l e i t i s a g e n e r a l r u l e t h a t power con
f e r r e d upon a p u b l i c board o r body canot be d e l e g a t e d , 
y e t a p u b l i c c o r p o r a t i o n o r m u n i c i p a l i t y o r i n s t r u m e n t a I i t 
of government may, l i k e a p r i v a t e c o r p o r a t i o n o r p e r s o n , 
do i t s m i n i s t e r i a l work by ag e n t s o r committees. 

H o l l a n d v. S t a t e , 23 F l a . 123 (1 South. 5*1); 
B u r l i n g t o n v. De n n i s o n , hi N.J.Law, 165; 
Damon v. I n h a b i t a n t s , 2 P i c k . (Mass.) 3H5; 
Gregory v. B r i d g e p o r t , 41 Conn. 76 ( l i ? Am. Rep. H5«S) ; 
Young v. County, 66 Iowa, H60. 

Where the a c t t o be done i n v o l v e s judgment or d i s c r e t i o n , 
i t cannot be d e l e g a t e d t o an agent o r committee. 

Meehem on P u b l i c O f f i c e r s , s e c t i o n s 56/, 568, 
and c a s e s c i t e d ; 

Abrams v. E r v i n , 9 Iowa, 87. 
Thus i t has been h e l d t h a t the time and manner o f con
s t r u c t i n g s i d e w a l k s , and o f c o n s t r u c t i n g o r r e p a i r i n g a 
p i e r , of d e c i d i n g upon and p u r c h a s i n g a s c h o o l o r market 
s i t e , of r e g u l a t i n g the b r i d g i n g o f p u b l i c s t r eams, and 
o t h e r l i k e m a t t e r s , cannot be d e l e g a t e d . 

B i r d s a l l v. C l a r k , 73 N.Y. 73 (29 Am. Rep. 105); 
Thomson v. C i t y , 61 Mo. 28i\ 
Matthews v. C i t y , 68 Mo. 115 (30 Am. Rep. 776); 
Lo r d v. Oconto, H7 Wis. 386, (2 N.W. 7^5); 
L a u e n s t e i n v. Fond du La c , 28 Wis.' 336; 
S t a t e v. P a t e r s o n , 3H N.J. Law, 167; 
Maxwell v. Bay C i t y Co., k) M:ch. 453 (2 N.W. 639). 



Hon. Howard C. R e p p e r t , J r . ~3- A p r i ! H, li)60 

The s t a t u t e made i t the duty of the s c h o o l board t o 
s e l e c t tha s i t e , adopt the p l a n s f o r the s c h o o l h o u s e , 
and award the c o n t r a c t f o r the b u i l d i n g t h e r e o f , and 
t h e s e powers i t c o u l d not d e l e g a t e . The committee ap
p o i n t e d by i t had no a u t h o r i t y i n the p r e m i s e s , and i t 
s h o u l d have been e n j o i n e d from d o i n g these t h i n g s . " 

T h e r e f o r e , by reason o f the f o r e g o i n g , I am o f the o p i n i o n : 

1. That the C i v i l S e r v i c e Coirimi ss i on, a p p o i n t e d under 

Chapter 365, Code 1^58, i s w i t h o u t power t o have o u t s i d e r s con 

duct e n t r y or p r o m o t i o n a l e x a m i n a t i o n s f o r the P o l i c e and F i r e 

Departments. T h i s i s the d u t y of the members of the C i v i l 

S e r v i c e Commission under the f o r e g o i n g s t a t u t e s , and may not 

be d e l e g a t e d t o o t h e r s . 

2. In answer to your Q u e s t i o n '#2, I would a d v i s e t h a t 

no e x p r e s s s t a t u t o r y a u t h o r i t y e x i s t s i n the Commission t o ob

t a i n i n f o r m a t i o n and e x a m i n a t i o n m a t e r i a l from o u t s i d e s o u r c e s 

nor w i l l such a u t h o r i t y be i m p l i e d from the l i m i t e d a u t h o r i t y 

c o n t a i n e d i n the quoted s t a t u t e s . No a u t h o r i t y i s c o n f e r r e d 

upon the Commi ss ioriby the s t a t u t e t o employ o t h e r s to p e r f o r m 

any o f i t s d u t i e s , even m i n i s t e r i a l , o r employ o t h e r s t o a i d 

I t i n the f i n a l performance of i t s d i s c r e t i o n a r y powers. Even 

i f the Commission be deemed t o have power t o d e l e g a t e some of 

i t s k i i n i s t i s r l a l f u n c t i o n s , I do not r e g a r d o b t a i n i n g i n f o r m a 

t i o n and e x a m i n a t i o n m a t e r i a l from o u t s i d e s o u r c e s as b e i n g a 

m i n i s t e r i a l f u n c t i o n . Such f u n c t i o n may be a u t h o r i z e d by 

s t a t u t e and the m a t e r i a l c o l l e c t e d , adopted, or r e v i s e d by the 

Commission, In which event the f i n a l d i s c r e t i o n w i l l be e x e r 

c i z e d by the Commission, arid i n no r e s p e c t d e l e g a t e d . 

Very t r u l y y o u r s , 

' OSCAR STRAUSS • 
OS;ianiv-r F i r s t A s s i s t a n t A t t o r n e y General 



Any time p r i o r t o the e x p i r a t i o n of t h e i r r e s p e c t i v e terms o f 
o f f i c e , the compensation o f the mayor and councilmen i n c i t i e s 
o f o v e r 15,000 p o p u l a t i o n , o p e r a t i n g under the commission form 
of government, by o r d i n a n c e may now be i n c r e a s e d under the 
p r o v i s i o n s o f Chapter 272, A c t s o f the 58th G.A., a n y t h i n g i n 
S e c t i o n 368A.21, Code 195&, o r any o t h e r s t a t u t e bo the con- //>/ i 

t r a r y , n o t w i t h s t a n d i n g . (/fcu^^ % fijLu^S, A 

Hon. Chet B. A k e r s 
A u d i t o r o f S t a t e 
B U I L D I N G 

A t t e n t i o n : C. W. Ward, S u p e r v i s o r 

Dear Mr. Ward: * 

T h i s w i l l acknowledge r e c e i p t of y o u r s o f the 30th u l t . i n 

which you s u b m i t t e d the' f o ) l o w i n g : 

" I would l i k e an o p i n i o n on the f o l l o w i n g q u e s t i o n , 
i n b e h a l f o f one o f our examiners who i s a u d i t i n g a 
c i t y a t t h i s time: May a c i t y i n Iowa, w i t h a popu
l a t i o n of 30,613> 1S50 Census, o p e r a t i n g under the Com
m i s s i o n Form of Government, pass an o r d i n a n c e a f t e r 
J a n u a r y 2, I960, changing the s a l a r y of the'CouncIlmen 
and Mayor? 

"Chapter l i e , A c t s o f the General Assembly, Chapter 
363, S e c t i o n 363B.9 and Chapter 3 6 8 A , S e c t i o n 368A.21 a r e 
not too c l e a r t o me regarding the i n t e n t o f s a i d s e c t i o n s . 

"The former C i t y C o u n c i l o f s a i d C i t y , d i d not pass 
an o r d i n a n c e a f t e r the e f f e c t i v e d a t e of Chapter 272 o f 
the G eneral Assembly." 

In r e p l y t h e r e t o , w i t h o u t e x h i b i t i n g t h e s e s e v e r a l s e c t i o n s 

and c h a p t e r s of the Code and S e s s i o n Laws, I a d v i s e as f o l 

lows: 

- 1. I t seems t o me t h a t C hapter 272, A c t s o f the 58th 

General Assembly, a u t h o r i z e d the i n c r e a s e o f the compensation 

of the mayor and c o u n c i l m e n i n c i t i e s of over 15,000, o p e r a t i n g 

under the commission p l a n o f government. 



Hon. Chet B Ak-jrs Apr,1 3, I960 

2. That the a u t h o r i t y t o make such i n c r e a s e p r o v i d e d 

by t h i s c h a p t e r became e f f e c t i v e upon the e f f e c t i v e date of 

the c h a p t e r . 

3. That i n p r o v i d i n g i n Sec. k of Chapter 2/2, A c t s o f 
the 58 th General Assembly t h a t : 

" t h e s a l a r i e s o f the mayor and c ouncilman may be 
i n c r e a s e d i n a c c o r d a n c e w i t h t h i s Act immediately 
upon the e f f e c t i v e date h e r e o f , a n y t h i n g i n s e c t i o n 
t h r e e hundred s i x t y - e i g h t A p o i n t twenty-one (368A.21) 
of the Code or any o t h e r s t a t u t e t o the c o n t r a r y n o t -
wi t h s t a n d i n g . " , 

i t b a r r e d the a p p l i c a b i l i t y o f S e c t i o n 368A.21, Code 1958, 

which p r o v i d e s as f o l l o w s : 

"368A.21 I n e l i g i b i l i t y - change o f compensation. No 
member o f any c i t y o r town c o u n c i I s h a l I , d u r i n g the time 
f o r which he has been e l e c t e d , be a p p o i n t e d t o any munic
i p a l o f f i c e which has been c r e a t e d o r the emoluments o f 
which have been i n c r e a s e d d u r i n g the term f o r which he was 
e l e c t e d , nor s h a l l the emoluments o f any c i t y o r town o f 
f i c e r be changed d u r i n g , the term f o r wh.ich he has been 
e l e c t e d . No person who s h a l l r e s i g n o r v a c a t e any o f f i c e 
s h a l l be e l i g i b l e t o the same d u r i n g the time f o r w h i c h ' 
he was e l e c t e d , when, d u r i n g the t i m e , the emoluments 
of the o f f i c e have been i n c r e a s e d . " 

H. As a r e s u l t o f the f o r e g o i n g , any c i t y w i t h a p o p u l a 

t i o n o f over 15,000, o p e r a t i n g under the commission form of 

government c o u l d now adopt an o r d i n a n c e i n c r e a s i n g the s a l a r y 

o f the mayor and c o u n c i l m e n of such c i t y i n a ccordance w i t h 

the p r o v i s i o n s of Chapter 272, A c t s o f the 58th General Assembly, 

and make such i n c r e a s e s o p e r a t i v e and e f f e c t i v e a t any time p r i o r 

t o the e x p i r a t i o n of ..the terms of such mayor and counci linen. 

V ery t r u l y y o u r s , 

0S:mmh4 
OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



A p r i l 6, i 9 6 0 

Mr. M a r t i n 0. L e i r • 
S c o t t County A t t o r n e y 
Third F l o o r , Courthouse 
Davenport, Iowa 

Dear Martin:;' 

1 - ' ' - I . 

T h i s w i l l acknowledge, r e c e i p t o f yours o f the kth i n s t . i n 
which you s u b m i t t e d the f o l l o w i n g ; 

" I r e c e i v e d the f o l l o w i n g i n q u i r y from our County 
' Aud i t o r ; : • ••• ;' :. . '." • • 

' W i l l you p l e a s e a d v i s e whether the P r i m a r y 
E l e c t i o n on June 6 , I960 i n S c o t t County i s ,,. 
to be conducted by C e n t r a l S tandard T i me. o r . - 1 

D a y l i g h t S a y i n g s Time? 

"The C i t i e s o f Davenport and B e t t e n d o r f have .• 
adopted D a y l i g h t S a v i n g s Time. T h i s , of c o u r s e , 
does not a f f e c t the Township p r e c i n c t s which 
. w i l l - h o doubt o p e r a t e under C e n t r a l S t a n d a r d Time. . 

'In • a s i m i l a r s i t u a t i o n I n D e s Moines County i n 
June, 195^, an o p i n i o n was i s s u e d by Oscar S t r a u s s , 
Sjcond A s s i s t a n t A t t o r n e y G e n e r a l , which s t a t e d 
t h a t day 1 i g h t s a v i n g s time would not supercede 
s t a n d a r d time f o r the o p e n i n g and c l o s i n g of the 
p o l l s . W i l l you p l e a s e check i n t o t h i s m a t t e r 
and see i f t h e r e has been any change i n the 
r u l Ing?' 

"{ am sure there, has been no change i n the p o s i t i o n 
of your o f f i c e s i n c e your O p i n i o n of 195^ mentioned above 
However, I would a p p r e c i a t e c o n f i r m a t i o n from you t o t h i s 
e f f e c t . " 



O ;. 

0 

Mr. M a r t i n 0. L e l r ' :: - 2 - A p r i l 6 , I960 

The O p i n i o n t o which you r e f e r was. i s s u e d June H, 1954, t o 

the Honorable M e l v i n 0. S y n h o r s t . copy o f which i s h e r e t o 

a t t a c h e d , and i s now cpnf J rmed. : 

Y o u r s • t r u I y, 

•!'••- • OSCAR STRAUSS 

(3 ' ( F i r s t A s s i s t a n t A t t o r n e y General 
• 0S:mmh4 • - . 

) . • : •. ,£nc: 1 



WELFARE: Hosp\ta1 b i l l s — County s u p e r v i s o r s may l i m i t 
amount o f r e l i e f to be furnisshed f o r h o s p i t a l i z a t i o n of 
the i n d i g e n t . ( OJc£^ ]L A<J^. *j €>. a^Z' 

A p r i l 6 , I960 

S2r. Kenneth Sacks.. 
P o t t a w a t t a m i e County A t t o r n e y 
C o u n c i l B l u f f s , Iowa 

Dear Mr. Sacks: 

The answer to your i n q u i r y o f March 29 r e l a t i v e to 
p l a c i n g a l i m i t on h o s p i t a l room c h a r g e s to be p a i d under 
Coda s e c t i o n 252*28 i s d i r e c t l y f u r n i s h e d by tho l e s t 
s o n t e n c * o f Coda s e c t i o n 2$2»3l» In view o f tb© o f t -
a s s e r t e d r u l e o f the Supreme Court t h a t i n t e r p r e t a t i o n 
l i s s i n tha realm o f a m b i g u i t y and t h a t no room f o r 
c o n s t r u c t i o n by o p i n i o n e x i s t s where the wording o f the 
s t a t u t e i s p l a i n and u n e q u i v o c a l on i t s f a c e , I e x h i b i t 
Cod© s u c t i o n 2 5 2 . 3 1 and i n v i t e your a t t a n t i p n to the 
un d e r s c o r e d p o r t i o n . 

" 2 5 2 . 3 1 County Expanse. A l l moneys 
expended as c o n t e m p l a t e d i n s e c t i o n s 2 5 2 . 2 5 
to 252»30| i n c l u s i v e , s h a l l be p a i d out o f 
the c o u n t y t r e a s u r y , a f t s r th$ proper account 
rendered t h e r e o f s h a l l hav« bsen approved by 
the boards o f the respactiv© c o u n t i e s , and 
i n a l l c a s e s the n e c a s s a r y a p p r o p r i a t i o n s 
t h e r e f o r s h a l l bo made 6y the r e s p e c t i v e 
c o u n t i e s . 6ut the boa^d may l i m j t the amount 
thq s to. be, ft»rr\i shed*" (Emphasi s added) 

A l s o , see Huqter y» J ^ s p a r Qountv T -̂0 Iowa 5 6 8 , 5719 
whorein the Co u r t r e f e r r e d t o t h a above-emphasized language 
and s a i d : 

"They may, undor s e c t i o n 1363» b e f o r e r e f t j e f 
- I a, f u r n i shed, e s t a b l i s h a l i m i t on the amount t o 

^0 - ~ *j 



&5r. Kenneth Sacks A p r i l 6, I960 

bo f u r n i s h e d . But, when such a l i m i t has not 
been e s t a b l i s h e d they must a l l o w the r e a s o n a b l e 
v a l u a o f the s e r v i c e s r e n d a r s d . " (Emphasis 
added) 

F u r t h e r , see 19^8 O p i n i o n s o f tha A t t o r n e y G e n e r a l , 2 6 l . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA'.bl 
c c i Polk Co. A t t y . , 

A t t n * Mr. Becker 



SCHOOLS: V a c a n c i es — Vacancy i s created when a member 
o f the board moves from one d i r e c t o r d i s t r i c t t o another 
d i r e c t o r d i s t r i c t w i t h i n t h e same school co r por at i on . ( /dt-jC^'^vt •^•^y' 

A p r i l 6, i960 

Mr. Henry J . Te Paske 
Sioux County A t t o r n e y 
Orange C i t y , Iowa 

Dear Mr. Te Paske: 

T h i s i s to acknowledge r e c o i p t o f your l e t t e r o f 
March 2V, i n which you s t a t e the f o l l o w i n g : 

" T h i s l e t t e r i s to requ a s t your o p i n i o n 
as t o whether the removal o f a d i r e c t o r i n a 
community s c h o o l d i s t r i c t o r g a n i z e d under 
Chapter 2 7 5 from the d i r e c t o r d i s t r i c t f o r 
which ho was e l e c t e d to another d i r e c t o r 
d i s t r i c t w i t h i n the same s c h o o l c o r p o r a t i o n 
c r e a t e s a vacancy on the bo a r d . 

"Tha term o f the d i r e c t o r w i l l e x p i r e i n 
September, i 9 6 0 . He has moved out o f the town 
which c o m p r i s e d the d i r e c t o r d i s t r i c t , i n t o the 
c o u n t r y , which p u t s him w i t h i n the ar e a o f 
anot h e r d i r e c t o r d i s t r i c t , but he remains w i t h i n 
th© l i m i t s o f the s c h o o l c o r p o r a t i o n . The 
d i r e c t o r has not t e n d e r e d h i s r e s i g n a t i o n , but 
w i l l , o f c o u r s e , do s o , i f he i s no longer 
e l i g i b l e to remain as a member o f the bo a r d . " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

What c o n s t i t u t e s a vacancy upon a s c h o o l board i s d e f i n e d 
i n f e c t i o n 277.29, Coda 1 9 5 8 , t o w i t t 

" V a c a n c i e s . F a i l u r e to e l e c t a t the 
proper e l e c t i o n or to a p p o i n t w i t h i n the times 



Mr, Henry J . Ta Paske - 2 - A p r i l 6, i960 

f i x e d by law or t h s f a i l u r e o f th© o f f i c e r 
e l e c t e d o r a p p o i n t e d to q u a l i f y w i t h i n the 
t i m ^ p r e s c r i b e d by law; the incumbent c e a s i n g 
to b<a a r e s i d a n t o f the d i s t r i c t o r s u b d i s t r i c t ; 
the r e s i g n a t i o n tir death o f incumbent o r o f 
the o f f i c e r - e l e c t ? the removal o f the incumbent 
from, o r f o r f e i t u r e o f , h i s o f f i c e , or tha 
d e c i s i o n o f a competent t r i b u n a l d e c l a r i n g 
h i s o f f i c e v a c a n t ; the c o n v i c t i o n o f incumbent 
o f an infamous c r i m e or o f any p u b l i c o f f e n s e 
i n v o l v i n g the v i o l a t i o n o f h i s o a t h o f o f f i c e , 
s h a l l c o n s t i t u t e a vacancy." 

S e c t i o n 275.12(2), i n p a r t i n a n t p a r t , p r o v i d e s : 

° 2 . Such p e t i t i o n s h a l l a l s o s t a t e th© 
method o f e l a o t i o n o f t h e s c h o o l d i r e c t o r s o f 
the proposed d i s t r i c t . Tha method of . ' e l e c t i o n 
o f the d i r a c t o r s s h a l l ba one o f t h a f o l l o w i n g 
o p t i o n a l p l a n s * * * * 

wb« D i v i s i o n o f th© e n t i r e s c h o o l d i s t r i c t 
i n t o d e s i g n a t e d g e o g r a p h i c a l subcji a t r ic„t s T to 
be known as d i r e c t o r d i s t r i c t s , * * * 

"d. D i v i s i o n o f the e n t i r e s c h o o l d i s t r i c t 
i n t o d e s i g n e t a d g e o g r a p h i c a l subdi s t r t e t a , to 
be known as d i r e c t o r d i s t r i c t s , * * * H 

I t w i l l be noted by t h a e x p r e s s wording found i n s e c t i o n 
275*12 t h a t d i r e c t o r d i s t r i c t s ar© i n f a c t s u b d i s t r i c t s 
w i t h i n a community s c h o o l d i s t r i c t . 

T h e r e f o r e , from the e x p r e s s meaning found i n the 
s t a t u t e , a person moving from ons* d i r e c t o r d i s t r i c t to a 
another c r e a t e s a vacancy as a m a t t e r o f law. 

Very t r u l y y o u r s , 

.THEODOR W. REHyMN, JR. 
A s s i s t a n t A t t o r n e y Qaneral 

TWRsbl 



CITIES AND TOWNS: S i n k i n g funds ~ Under Code s e c t i o n ^53-9: 
(1) Such p o r t i o n s o f revenue from sewer r e n t a l s as are s e t 
a s i d e to r e t i r e e x i s t i n g i n d e b t e d n e s s c o n s t i t u t e a s i n k i n g f u n d . 
(2) Money accumulated to r e t i r e revenue bonds i s a s i n k i n g fund 
(3) Money a l l o c a t e d f o r r e p a i r s to a 1 i.ght p l a n t i s not a,' 
s i n k i n g f u n d . (' Olt&S Z3, /^£&Jf JZ< Je~,^, t&p/d*) 
± 6 : ^ 1 . A P r i 1 ' 

H o n o r a b l e R o b e r t R. R i g l e r 
S e n a t o r , F o r t y - F o u r t h D i s t r i c t 
New Hampton, Iowa 

Dear S e n a t o r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f A p r i l 2 
r e l a t i v e t o t h e m e a n i n g o f t h e word " s i n k i n g f u n d " as 
u s e d i n Code s e a t i o n )+53*9» 

Your l e t t e r i s as f o l l o w s : 

"The New Hampton C i t y C o u n c i l l a s t week 
p a s s e d a r e s o l u t i o n d i r e c t i n g t h e c i t y t r e a s u r e r 
t o i n v e s t i n US T r e a s u r y 90 day n o t e s t h e 
f o l l o w i n g sums f r o m t h e f o l l o w i n g f u n d s : 

"Sewer R e n t a l Fund $ 3 5 , 0 0 0 
L i g h t Revenue Bond A c c o u n t 1 0 , 0 0 0 
M a c h i n e r y Breakdown Fund 9 , 0 0 0 

"We have d i s c u s s e d t h e m a t t e r w i t h t h e 
c i t y a t t o r n e y ; n a t u r a l l y t h e y d o n ' t want t o 
make i n v e s t m e n t s n o t a u t h o r i z e d o r p e r m i t t e d 
by lav./. We have y o u r o p i n i o n o f O c t o b e r 2 0 , 
1959 a d d r e s s e d t o t h e S u p e r i n t e n d e n t o f 
B a n k i n g w h i c h i s q u i t e c l e a r . H o wever, we a r e 
w o n d e r i n g i f t h e r e i s o r h a s been a d e f i n i t i o n 
o f s i n k i n g f u n d s a s m e n t i o n e d i n Sec 1t-53»9» 
Y o u r O c t o b e r 2 9 , 1959 o p i n i o n d o e s n o t go 
i n t o t h e p ro v i s i ons' o f Sec M-53«9» 

"The sewer r e n t a l f u n d i s t h e s t a t u t o r y 
sewer r e n t a l f u n d w i t h t h e s t a t u t o r y l i m i 
t a t i o n s on i t s u s e s . The r e v e n u e o f t h e f u n d 
i s r e c e i v e d f r o m a c h a r g e b a s e d on w a t e r 
c o n s u m p t i o n end h i l l e d t o t h e sewer u s e r 
q u a r t e r l y by t h e C i t y o f Mew Hampton. 
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"The m a c h i n e r y b r e a k d o w n f u n d i s a s p e c i f i c 
r e s e r v e f u n d o f t h e C i t y l i g h t p l a n t . I t s s o l e 
r e v e n u e i s fr o m a f i x e d m o n t h l y t r a n s f e r f r o m 
t h e f u n d s o f t h e C i t y l i g h t p l a n t . I t s p u r p o s e 
i s t o p r o v i d e f u n d s f o r m a j o r e m e r g e n c y r e p a i r s 
t o t h e m u n i c i p a l l i g h t p l a n t . 

"The l i g h t r e v e n u e bond f u n d i s l i k e w i s e a 
s p e c i f i c r e s e r v e f u n d o f t h e l i g h t p l a n t . I t s 
s o l e r e v e n u e i s f r o m a s p e c i f i c amount s e t a s i d e 
m o n t h l y f r o m t h e r e v e n u e s o f t h e p l a n t f o r t h e 
p u r p o s e o f p a y i n g r e v e n u e bond i n d e b t e d n e s s and 
i n t e r e s t a t . t h e m u n i c i p a l p l a n t and f o r t h e 
a d d i t i o n a l p u r p o s e o f p a y i n g o f f c a l l a b l e bonds 
on t h e c a l l d a t e . Payment d a t e s f r o m t h i s f u n d 
a r e A p r i l 1st and O c t o b e r 1 s t . 

"The q u e s t i o n s p e c i f i c a l l y i n v o l v e d i s t h e 
a u t h o r i t y o f t h e C o u n c i l t o i n v e s t t h e s e f u n d s 
i n 90 T r e a s u r y n o t e s p e n d i n g t h e i r u s e f o r t h e 
s p e c i f i c p u r p o s e s f o r w h i c h t h e y a r e b e i n g 
a c c u m u l a t e d . I n t e r p r e t a t i o n o f Sec ^-53-9 w o u l d 
a p p e a r t o be i n v o l v e d . " 

Code s e c t i o n 1+5"3«9 r e a d s a s f o l l o w s ? 

" I n v e s t m e n t o f s i n k i n g f u n d s . The g o v e r n i n g 
c o u n c i l o r b o a r d who by l a w a r e a u t h o r i z e d t o d i r e c t 
t h e d e p o s i t i n g o f f u n d s s h a l l be a u t h o r i z e d to 
d i r e c t t h e t r e a s u r e r t o i n v e s t any f u n d n o t an 
a c t i v e f u n d needed f o r c u r r e n t u s e and w h i c h i s 
b e i n g a c c u m u l a t e d a s a s i n k i n g f u n d f o r a 
d e f i n i t e p u r p o s e , t h e i n t e r e s t o f w h i c h i s u s e d 
f o r t h e same p u r p o s e , i n t h e c e r t i f i c a t e s 
p r o v i d e d by s e c t i o n i(-5' l+.l9, o r i n U n i t e d S t a t e s 
g o v e r n m e n t b o n d s , o r i n l o c a l c e r t i f i c a t e s o r 
w a r r a n t s i s s u e d by any m u n i c i p a l i t y o r s c h o o l 
d i s t r i c t w i t h i n t h e c o u n t y , o r i n m u n i c i p a l 
b o n d s w h i c h c o n s t i t u t e a g e n e r a l l i a b i l i t y , 
and t h e t r e a s u r e r when so d i r e c t e d s h a l l so 
i n v e s t s u c h f u n d . " 

The p h r a s e " s i n k i n g f u n d " has been j u d i c i a l l y d e f i n e d 
a s one i n s t i t u t e d and i n v e s t e d i n s u c h manner t h a t i t s 
g r a d u a l a c c u m u l a t i o n s w i l l e n a b l e i t t o meet and wipe o u t 
S. d e b t a t m a t u r i t y . I t i s t h e a g g r e g a t e o f sums o f money 
s e t a p a r t and i n v e s t e d , u s u a l l y a t f i x e d i n t e r v a l s , f o r t h 
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e x t i n g u i s h m e n t of t h e d e b t o f a g o v e r n m e n t o r m u n i c i p a l -
c o r p o r a t i o n by t h e a c c u m u l a t i o n of i n t e r e s t . Brown v. 
J . P. Morgan & Co., 31 N.Y.S. 2d 3 2 3 , 3 2 9 , 177 M i s c . 6 2 6 ; 
Bank v. G r a c e , 7 N.E. l 6 2 , l 6 8 , 102 N.Y. 3 U ; L e v y v. 
M c C l e n n a n T W N.E. 5 6 9 , 196 N.Y. 178; S o i t z e r v. F r a n k l i n 
Co. , 123 S.E. 6 3 6 , 188 N . C 3 0 ; C l a r k v. C i t y o f 
P h i l a d e l p h i a . 196 A. 3 8 ^ , 328 P a . 5 2 1 : C i t y o f H i a l e a h 
v. U n i t e d S t a t e s , 87 F. 2d 953* 

A p p l y i n g t h e f o r e g o i n g d e f i n i t i o n t o t h e s p e c i f i c 
i t e m s d e s c r i b e d i n y o u r l e t t e r , and c o n s i d e r i n g f i r s t t h e 
sewer r e n t a l f u n d , s e c t i o n 393*7 p r o v i d e s as f o l l o w s : 

" R e n t a l s s u p p l a n t i n g t a x e s . S a i d sewer 
r e n t a l s , c h a r g e s , o r r a t e s may s u p p l a n t o r 
r e p l a c e i n whole o r i n p a r t r n i l l a g e l e v y t a x e s 
w h i c h may have been a u t h o r i z e d by r e s o l u t i o n 
o f any c i t y o r town c o u n c i l t o meet i n t e r e s t , 
a n d / o r p r i n c i p a l p a y m e n t s on bonds l e g a l l y 
a u t h o r i z e d f o r t h e f i n a n c i n g o f suc h s a n i t a r y 
u t i l i t i e s , and when s u c h sewer r e n t a l o r d i n a n c e 
has been d u l y p a s s e d and p u t i n t o e f f e c t , s u c h 
p r i o r o r d i n a n c e s o r r e s o l u t i o n s p r o v i d i n g f o r 
rnillage t a x e s a g a i n s t r e a l and p e r s o n a l 
p r o p e r t y f o r suc h p u r p o s e , o r t h e p o r t i o n 
t h e r e o f t h u s r e p l a c e d , may be r e s c i n d e d , 
r e p e a l e d , o r r e n d e r e d i n a c t i v e . " 

1. On t h e b a s i s o f s e c t i o n i +53»9, s u p r a , and t h e c a s e 
d e f i n i t i o n s h e r e i n a b o v e s e t f o r t h , i t i s my o p i n i o n t h a t 
w h a t e v e r p o r t i o n o f sewer r e n t a l s as i s n e c e s s a r y t o be 
p e r i o d i c a l l y s e t a s i d e f o r t h e p u r p o s e o f p a y i n g p r i n c i p a l 
and i n t e r e s t on bonded i n d e b t e d n e s s may be c o n s i d e r e d a 
s i n k i n g f u n d and i n v e s t e d a s p r o v i d e d i n s e c t i o n J+53»9, 
but t h a t t h e p o r t i o n a l l o c a t e d t o o p e r a t i o n and m a i n t e n a n c e 
may n o t be c o n s i d e r e d a s i n k i n g f u n d . 

2. The i t e m f o r r e t i r e m e n t o f p r i n c i p a l and i n t e r e s t 
on r e v e n u e bonds i s c l e a r l y a s i n k i n g f u n d and may be 
i n v e s t e o " u n d e r s e c t i o n )+53«9» 

3» S i n c e no i n d e b t e d n e s s e x i s t s t o be r e t i r e d by t h e 
a c c u m u l a t i o n o f p r i n c i p a l and i n t e r e s t , j r e g r e t t o a d v i s e 
t h a t t h e i t e m f o r m a c h i n e r y b r e a k d o w n d o e s n o t a p p e a r t o 
meet t h e t e s t o f a s i n k i n g f u n d u n d e r t h e c a s e d e f i n i t i o n s 
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h e r e i n a b o v e c i t e d . I f t h e f u n d were s e t up t o e n t i r e l y 
r e p l a c e t h e l i g h t p l a n t a t t h e end o f a c e r t a i n d e p r e c i a t i o n 
s c h e d u l e , r a t h e r t h a n e x i s t i n g as a means o f p a y i n g f o r 
u n e x p e c t e d r e p a i r s , i t w o u l d be a s i n k i n g f u n d i n t h e 
o r d i n a r y c o m m e r c i a l u s a g e o f t h e t e r m , b u t a p p a r e n t l y n o t 
w i t h i n t h e above c a s e d e f i n i t i o n s . In t h i s s t a t e o f t h e 
l a w , i t a p p e a r s t h e m a c h i n e r y b reakdown f u n d d o e s n o t meet 
t h e l e g a l t e s t f o r a s i n k i n g f u n d f o r p u r p o s e s o f i n v e s t 
ment u n d e r s e c t i o n ^53*9« 

I t r u s t t h e f o r e g o i n g w i l l p r o v e o f a s s i s t a n c e t o y o u r 
c o u n c i l and am p l e a s e d t o be o f s e r v i c e . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : b l 



/flfNOfc' At*r>"*f e n 
code s e c t i o n 595-8 i s a manda 
waiv e d ; i f w a i v e d , would sub 
Court t o the p e n a l t y o f Code 

A p r i l 3 , lyGO 

Mr. Edward F. Samore 
Woodbury County A t t o r n e y 
20*f Courthouse 
S i o u x C i t y , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours of the 6th i n s t . i n 

which you s u b m i t t e d the f o l l o w i n g : 

"An a t t o r n e y General 1 s o p i n i o n i s r e q u e s t e d , based 
on the f o l l o w i n g f a c t s : 

A female a p p l i c a n t f o r a m a r r i a g e \\. i cense has 
a t t a i n e d the age o f 21 y e a r s . The male a p p l i c a n t , 
and her p r o s p e c t i v e husband, has not a t t a i n e d the 
age of 21 y e a r s , but has passed the age of 20 
y e a r s . The p r o s p e c t i v e w i f e i s p-regnant, and 
both d e s i r e m a r r i a g e t o a v o i d i l l e g i t i m a c y . 

The mother of the p r o s p e c t i v e husband, l i v i n g 
i n the s t a t e of M i c h i g a n , r e f u s e s to g r a n t 
consent. 

Under these c o n d i t i o n s , may the o f f i c e o f the 
C l e r k o f D i s t r i c t C ourt wa ive the consent 
p r o v i s i o n s under Iowa law where the p r o s p e c t i v e 
w i f e has a t t a i n e d the age of consent and i s 
p r e g n a n t , and where the p r o s p e c t i v e husband i s 
i n e x c e s s of 20 y e a r s and i s unable t o o b t a i n 
the consent o f h i s n o n - r e s i d e n t mother. 

"Due t o the urgency o f t h i s m a t t e r , your prompt r e p l y 
w i l l be g r e a t l y a p p r e c i a t e d . " 

I n - r e p l y t h e r e t o , I a d v i s e you as f o l l o w s : 

I t appears from the f o r e g o i n g , t h a t one of the p a r t i e s t o 

the proposed m a r r i a g e i s a m i n o r . T h e r e f o r e the duty o f 
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the C l e r k o f the D i s t r i c t C o u r t , as p r o v i d e d i n S e c t i o n 595.8 

Code 1958, i s as f o l l o w s : 

"595.8 Consent o f p a r e n t . If e i t h e r a p p l i c a n t 
f o r a 1 i cehs'e i s a ml n o r , a c e r t i f i c a t e i n w r i t i n g 
o f the p a r e n t s o r g u a r d i a n , as the case may, be, o f 
c o n s e n t , as p r o v i d e d i n s e c t i o n 595, must be f i l e d 
i n the o f f i c e o f the c l e r k , and be acknowledged by 
them o r proven t o be ge n u i n e , and a memorandum 
t h e r e o f e n t e r e d i n the l i c e n s e book. The f a l s e making 
of such c e r t i f i c a t e s h a l l be p u n i s h a b l e as f o r g e r y . " 

and f o r i t s v i o l a t i o n , S e c t i o n 595.9, Code 1958, p r o v i d e s 

the f o l l o w i n g : 

"595.9 V i o l a t i o n s . I f the c l e r k i s s u e s a l i c e n s e 
i n v i o l a t i o n o f the p r o v i s i o n s of S e c t i o n 595.8, o r i f 
a m a r r i a g e i s s o l e m n i z e d w i t h o u t i t s b e i n g p r o c u r e d , 
the c l e r k so I s s u i n g the same, and the p a r t i e s m a r r i e d , 
and a l l persons a i d i n g them, a r e g u i l t y o f a misdemeanor 

I am o f the o p i n i o n t h a t Code s e c t i o n 595.8 i s a mandatory 
s t a t u t e , and may not be w a i v e d , o r i f waived, would s u b j e c t 

the c l e r k t o the p e n a l t y of Code s e c t i o n 595-9. 

Very t r u l y y o u r s , 

0Sjmmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



T r a c t s of land o f l e s s than ten a c r e s y w i t h i n a c i t y or town 
ar e t a x a b l e a t the c i t y t a x r a t e , and are not . e n t i t l e d t o 
a g r i c u l t u r a l land c r e d i t . ( / j L * - t * C ^ ~ J . 

ft & 
V 

A p r i l 12, I960 

Mr. R i c h a r d G. Davidson 

Page County A t t o r n e y 

C i a r i n d a , Iowa 

Dear S i r : 

This' w i l l acknowledge r e c e i p t of yours o f the Btn 

i n s t . i n which you s u b m i t t e d the f o l l o w i n g : 

" I t has been r e q u e s t e d a t t h i s o f f i c e by the Page 
County A u d i t o r t h a t an o p i n i o n be sought from your 
o f f i c e r e l a t i v e to the f o l l o w i n g q u e s t i o n s : 

" ( 1 ) There are two I r r e g u l a r Survey l o t s w i t h i n 
the C i t y , T h i s man has the " t i t l e t o 9.0/ a c r e s 
of one l o t . F r a n t h i s ' i s deducted 1.17 a c r e s f o r 
C i t y S t r e e t , l e a v i n g "/.90 a c r e s on which he i s t a x e d . 

" ( 2 ) The o t h e r l o t , which a d j o i n s the above l o t , 
has a gr o s s acreage o f 10.40 a c r e s . From t h i s i s 
deducted l . H a c r e s f o r road % w i t h i n c i t y l i m i t s , 

. l e a v i n g a net o f 9.29 a c r e s on which the owner i s t a x e d . 

" S i n c e n e i t h e r of these l o t s i s ten or more a c r e s 
( t a x a b l e ) we have t a x e d the p r o p e r t y a t the r e g u l a r 
C i t y r a t e . The owner b u i l t a new house on a p o r t i o n 
o f t h i s p r o p e r t y t h i s l a s t y e a r , and r e n t e d out the 
ba l a n c e of the land t o a r e n t e r who p l a n t e d i t i n 
c o r n , so he f e e l s the p r o p e r t y shou16 not be taxed 
a t the C i t y t a x r a t e . 

"We w i s h t o thank you in .advance f o r your o p i n i o n as to 
t h i s q u e s t i o n . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

The f o r e g o i n g b e i n g pr i v a t e l y-owned p r o p e r t y w i t h i n the c i t y -

i s s u b j e c t t o t a x a t ion u n l e s s r e l i e v e d t h e r e f r o m by s t a t u t o r y 

exemption. I n s o f a r as exemption i s concerned, i t i s to be 

/I 
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o b s e r v e d t h a t c i t y s t r e e t s and roads a r e exempt from t a x a t i o n . 

(See Code s e c t i o n 427.1) On the o t h e r hand, a g r i c u l t u r a l l and 

w i t h i n the c i t y a g g r e g a t i n g l e s s than ten a c r s s by p a r c e l , i s 

not exempt. (See Code s e c t i o n 426.2) 

A p p l y i n g such r u l e s : 

(1) T r a c t #1 i s an a r e a o f l e s s than ten a c r e s , w i t h or 

w i t h o u t the s t r e e t exemption. 

(2) The exemption of s t r e e t s and roads from t a x a t i o n reduces 

the t a x a b l e a r e a of T r a c t #2 t o l e s s than ten a c r e s . 

( 3 ) Each of the p a r c e l s a g g r e g a t i n g an a r e a of l e s s than 

ten s e r e s , the exemption of a g r i c u l t u r a l l a n d c r e d i t 

may not be a p p l i e d . 

Unaer the f o r e g o i n g , ' both o f the t r a c t s remain t a x a b l e . 

Yours v e r y t r u l y , 

OS:rrmr»Mf 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y Genera] 



A l e a s e of r e a l e s t a t e c r e a t e s i n the l e s s e e an i n t e r e s t t h e r e i n . 
Under the p r o v i s i o n s of Code s e c t i o n 5 5 8 . 5 3 , l e a s e s or e x t e n s i o n s 
of l e a s e s d e a l i n g w i t h l o t s i n c i t i e s , towns, o r v i l l a g e s , the 
p l a t s whereof a r e r e c o r d e d , s h a l l be r e c o r d e d i n s e p a r a t e books. 
Leases of l a n d s , or of b oth l a n d s and l o t s , i n such c i t i e s as 
have r e c o r d e d p l a t s , s h a l l be r e c o r d e d i n one r e c o r d * but indexed 
i n b o th land and town l o t indexe^s. (Code s e c t i o n 558.54,) 

Leo £. S t u r g e o n , S t a t e A d m i n i s t r a t i v e O f f i c e r 

Iowa ASC S t a t e O f f i c e 

Room 411, Iowa B u i l d i n g 

Des Moines 7, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y ours o f the 7th i n s t . i n 

which you s u b m i t t e d the f o l 1 o w i n g : 

" T h i s o f f i c e has i s s u e d i n s t r u c t i o n s t o a l l ASC county 
o f f i c e s i n the S t a t e t h a t a l l e x t e n s i o n s o f l e a s e s and 
a l l new l e a s e s f o r CCC b i n s i t e s must be r e c o r d e d i n 
the r e a l e s t a t e r e c o r d s o f the county i n which the 
l a n d i s l o c a t e d . 

"We e n c l o s e copy of a l e t t e r from the Cherokee County 
A t t o r n e y , James L. McDonald, to the County Recorder 
s t a t i n g t h a t the l a n d l e a s e s can be r e c o r d e d i n the 
m i s c e l l a n e o u s r e c o r d s . 

"As you know we have b i n s i t e l e a s e s i n every county 
i n Iowa which must be r e c o r d e d , so t h i s i s a s t a t e 
wide problem of s e r i o u s c o n c e r n . 

" I t would be a p p r e c i a t e d i f your c o u l d give us an 
a u t h o r i t a t i v e answer w h i c h can Be used on a s t a t e 
wide b a s i s and f o l l o w e d by a l l ASC county o f f i c e s . " 

In view of the p r e v i o u s o p i n i o n rendered by the Cherokee 

County A t t o r n e y i n t h i s s i t u a t i o n , i s s u e d March 10, I960, 

the Department adds i t s view t h e r e o f . 
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I a d v i s e the f o l l o w i n g : 

The r u l e of law i n the s i t u a t i o n p r e s e n t e d i s found i n 45 

American J u r i s p r u d e n c e , page 457, t i t l e d "Records and R e c o r d 

i n g Laws", w h e r e i n , i n p e r t i n e n t p a r t , i t i s s t a t e d : 

"§68. N e c e s s i t y f o r R e c o r d i n g i n P a r t i c u l a r Book. 
Whi1e as a m a t t e r o f c o n v e n i e n c e s e p a r a t e books a r e 
o r d i n a r i l y kept f o r r e c o r d i n g deeds, mortgages, and 
o t h e r i n s t r u m e n t s , r e s p e c t i v e l y , i t has been q u i t e 
g e n e r a l l y h e l d t h a t i n the absence of a s t a t u t e r e 
q u i r i n g a p a r t i c u l a r i n s t r u m e n t to be r e c o r d e d i n a 
s p e c i f i e d book, a r e c o r d o f i t i n any book kept i n 
the r e c o r d e r ' s o f f i c e i s s u f f i c i e n t . " 

One o f the s u p p o r t i n g c a s e s c i t e d i s t h a t o f S w i t z e r v. 

Knapps, 10 Iowa 72, 74 Am. Dec. 375, w h e r e i n i t i s s t a t e d : 

"The c o m p l a i n a n t c l a i m s under a q u i t - c l a i m deed from 
the same Castes I t o t o i s Hawley, of J u l y * 1852, and 
he o b j e c t s t o the above deed from C a s t e e l t o Paul P i t t s , 
because i t was r e c o r d e d i n the 'book of mortgages,' 
c l a i m i n g t h a t t h e r e f o r e i t d i d not o p e r a t e as n o t i c e . 
He r e f e r s to the a c t o f 23d J a n u a r y , 1843 ( A c t s 1843, p. 
542, s e c t i o n 4 ) . There i s no e v i d e n c e showing whether 
t h a t book was used f o r r e c o r d i n g mortgages o n l y , or 
whether as c l a i m e d by the d e f e n d a n t s , i t was m e r e l y 
l a b e l e d 'mortgages,* and was used t o r e c o r d b o t h 
a b s o l u t e deeds and mortgages. The law a t t h a t time 
( i n 1848) d i d not r e q u i r e s e p a r a t e books f o r these 
d i f f e r e n t i n s t r u m e n t s , and we see no ground upon w h i c h 
we can h o l d the r e c o r d I n s u f f i c i e n t . " 

In o t h e r words, u n l e s s the s t a t u t e imposes a duty upon the 

r e c o r d e r t o provide s e p a r a t e b o o k s f o r s p e c i f i c a l l y - d e s i g n a t e d 

i n s t r u m e n t s , he Is w i t h i n h i s a u t h o r i t y t o r e c o r d such i n s t r u 

ments i n books i n h i s d i s c r e t i o n . 

INSOFAR ©s the r e c o r d i n g of a l e a s e o r an e x t e n s i o n of a 

l e a s e i s c o n c e r n e d , t h e r e Is no e x p r e s s p r o v i s i o n r e q u i r i n g 

r e c o r d i n g i n a s e p a r a t e book o r a s p e c i f i e d book, and t h e r e f o r e 
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the r e c o r d i n g o f such i n s t r u m e n t s i s v e s t e d i n the d i s c r e t i o n 

o f the r e c o r d e r i n a c c o r d a n c e w i t h the r u l e s t a t e d , u n l e s s a 

l e a s e be regarded as an i n t e r e s t i n r e a l e s t a t e . In which 

e v e n t s e p a r a t e books a r e r e q u i r e d under the p r o v i s i o n s o f 

S e c t i o n s 558.53 and 558.54, Code 1958, as f o l l o w s ; 

"558.53 Town l o t deeds and mortgages. The r e c o r d e r 
s h a l l index and r e c o r d a l 1 deeds, mortgages, and o t h e r 
Instruments a f f e c t i n g l o t s i n c i t i e s , towns, o r v i l 
l a g e s , the p l a t s whereof a r e r e c o r d e d , i n s e p a r a t e 
books from those i n which o t h e r conveyances of r e a l 
e s t a t e are r e c o r d e d . 

"558.54 Deeds c o v e r i n g b oth l a n d s and l o t s . Where 
any Instrument c o n t a i n s a d e s c r i p t i o n o f l a n d or 
l o t s i n c i t i e s , towns, o r v i l l a g e s j the p l a t s whereof 
a r e r e c o r d e d , and o t h e r l a n d , he s h a l l r e c o r d such 
in s t r u m e n t i n but one r e c o r d and charge but one f e e , 
but s h a l l Index i n b o t h l a n d and town l o t Indexes." 

A l e a s e o f r e a l e s t a t e i n Iowa i s an i n t e r e s t i n r e a l e s t a t e . 

Such was the h o l d i n g i n the case of Jensen v. M o l t e , 233 

Iowa, 6 3 6 , 6 3 9 , w h e r e i n i t i s s a i d : 

"We t h i n k the p r o v i s i o n s of c h a p t e r 517, when f a i r l y 
r e a d , make an a c t i o n f o r p o s s e s s i o n o f r e a l e s t a t e 
a v a i l a b l e to a l e s s e e who Is e n t i t l e d t o , but not i n , 
p o s s e s s i o n . S u r e l y such a p e r s o n has a ' v a l i d and 
s u b s i s t i n g i n t e r e s t * i n the r e a l e s t a t e . A l e a s e o f 
r e a l e s t a t e i s a conveyance by the owner of a p o r t i o n 
o f the owner's I n t e r e s t t h e r e i n t o the l e s s e e . I t 
c r e a t e s i n the l e s s e e an I n t e r e s t i n the r e a l e s t a t e . 
S t a t e S a v i n g s & Loan A s s n . v. B r y a n t , 159 Or. 160, p. f d n 6 ; 

M o e l l e r v. Gormley, 44 Wash. 465, 87 P. 507; 
ShowaIter v. Lowndes, 56 W. Va. 462, 49 S.£. 448, 

3 Ann. Cas. 1096; 
Bremner v. S p i e g l e , 116 Ohio S t . 631, 157 H.c. 431, 

G e n e r a l l y an i n s t r u m e n t a f f e c t i n g r e a l e s t a t e i s not r e 

q u i r e d t o be r e c o r d e d inn a s e p a r a t e book. S e c t i o n 558.41, 

Code 1958, p r o v i d e s the f o l l o w i n g : 
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"558.41 R e c o r d i n g . No i n s t r u m e n t a f f e c t i n g r e a l 
e s t a t e i s o f any v a l i d i t y a g a i n s t subsequent pur
c h a s e r s f o r a v a l u a b l e c o n s i d e r a t i o n , w i t h o u t n o t i c e , 
u n l e s s f i l e d i n the o f f i c e o f the r e c o r d e r o f the 
county i n which the same l i e s , as h e r e i n a f t e r p r o 
v i d e d . " 

T h e r e f o r e i t would appear t h a t i f the l e a s e s he re i n q u e s t i o n 

and the e x t e n s i o n s t h e r e o f , d e a l w i t h l o t s ' i n c i t i e s , towns, 

or v i l l a g e s , the p l a t s whereof a r e r e c o r d e d , ' they s h o u l d be 

r e c o r d e d i n s e p a r a t e books, as p r o v i d e d by Sec. 558.53, Code 
1958, and both lands and l o t s i n such c i t i e s as have r e c o r d e d 

p l a t s ( s e c t i o n 558.54) Code 1958) s h o u l d l i k e w i s e be r e c o r d e d . 

Yours v e r y t r u l y , 

QS;mrnh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 
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Mr. John J . Murray 
S s b s t e r County A t t o r n e y 
6 l l S n e l l B u i l d i n g 
F o r t Dodge, Iowa 

Dear Mr. Murray: 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
A p r i l 12 3S f o l l o w s : 

"A number of months ago a p e t i t i o n was 
f i l e d i n t h i s o f f i c e c a l l i n g f o r t h s f o r m a t i o n 
o f a new community s c h o o l d i s t r i c t i n Webster 
County and i n c l u d i n g , as one o f the component 
p a r t s , the e n t i r e H a r c o u r t C o n s o l i d a t e d School 
D i s t r i c t . S u b s e q u e n t l y the proce d u r e as 
o u t l i n e d i n c h a p t e r 275» Code o f Iowa, 1958 ? 

was f o l l o w e d and t h a new d i s t r i c t was l e g a l l y 
formed, but i t was somewhat s m a l l e r than 
o r i g i n a l l y proposed due t o th© a c t i o n o f tha 
county board o f e d u c a t i o n based upon o b j e c t i o n s 
which were f i l a d and c o n s i d e r e d at the time o f 
the h e a r i n g f o r o b j e c t i o n s . At the h e a r i n g f o r 
o b j e c t i o n s the county board o f e d u c a t i o n 
e l i m i n a t e d from the p r o p o s a l two no n - c o n t i g u o u s 
a r e a s o f the H a r c o u r t D i s t r i c t , one a r e a 
c o n t a i n i n g l o s s than f o u r square m i l e s and th© 
o t h e r arae c o n t a i n i n g mors? than f o u r square 
m i l e s . 

"Tha q u e s t i o n s which have a r i s e n and are 
asked i n view o f th© p r o v i s i o n s o f c h a p t e r 275» 
Cods o f Iowa, 1958 and c h a p t e r l 8 9 , and c h a p t e r 
190, o f tha A c t s o f the Re g u l a r S e s s i o n o f the 
5 8 t h General Assembly, a r e s s f o l l o w s : 

6* - ~ / 



Mr. John J . Murray A p r i l 19, I 9 6 0 

" 1 . May thy two n o n - c o n t i g u o u s l e f t - o v e r 
a r e a s o f tha H a r c o u r t C o n s o l i d a t e d S c h o o l D i s t r i c t 
bs& c o n s i d e r e d s e p a r a t e or must they be c o n s i d e r e d 
j o i n t l y i n p l a n n i n g th«ir u l t i m a t e d i s p o s i t i o n ? 
In o t h e r words, may the a r e a o f l e s s than f o u r 
s e c t i o n s bo a t t a c h a d to another s c h o o l d i s t r i c t 
ev«sn though no d i s p o s i t i o n i s made o f the o t h e r 
a r e a o f mora than f o u r s e c t i o n s or must the ares 
o f l e s s than f o u r s e c t i o n s w a i t to be a t t a c h e d 
u n t i l t h a a r e a o f mora than f o u r s u c t i o n s i s 
drspoaad o f through r e g u l a r r e o r g a n i z a t i o n 
e l e c t i o n s ? 

" 2 . In view o f th© f a c t t h a t the major 
p o r t i o n o f the H a r c o u r t D i s t r i c t w i l l be a p a r t 
o f a new community d i s t r i c t as o f d u l y 1, i 9 6 0 , 
as p r e v i o u s l y d e t e r m i n e d , and s i n e s en a d d i t i o n a l 
n»w d i s t r i c t has baen proposed i n v o l v i n g th© a r e a 
o f more than f o u r s e c t i o n s i s i t mandatory t h a t a11 
the r e s i d e n t s o f the o l d H a r c o u r t C o n s o l i d a t e d 
School D i s t r i c t be g i v s n the o p p o r t u n i t y to vote 
i n the coming ©lection, o r w i l l o n l y those l i v i n g 
i n the a f f e c t e d p o r t i o n s be p r i v i l e g e d to vote? 

"3» 1̂  your answer to number 1, above, i s 
i n the a f f i r m a t i v e , i s i t mandatory, or i s i t 
p e r m i s s i b l e , or i s i t i m m a t e r i a l , whether or not 
tha ar#a o f l e s s than f o u r s e c t i o n s i s a t t a c h e d 
^° another d i s t r i c t by the c o u n t y board o f e d u c a t i o n 
RJ . U r . l a > k& e f f e c t j v * on J u l y 1, i 9 6 0 ? 

"4. I f the a r e a o f more than f o u r s e c t i o n s 
,i...s l e g a l l y r e o r g a n i z e d w i t h a n other d i s t r i c t p r i o r 
to but e f f e c t i v e on d u l y 1, i 9 6 0 and i f th<s a r e a 
o f l e s s than f o u r s e c t i o n s jj± not d i s p o s e d o f i n 
any way by J u l y 1, i 9 6 0 what w i l l be the l e g a l o r 
o f f i c i a l s c h o o l d i s t r i c t name of t h i s l e f t - o v e r 
p o r t i o n , what board w i l l a d m i n i s t e r t h * a f f a i r s o f 
t h i s unnamed d i s t r i c t , and what a l t e r n a t i v e s are 
a v a i l a b l e to tha c h i l d r e n o f t h i s d i s t r i c t f o r 
e d u c a t i o n a l o p p o r t u n i t i e s . " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

I t i s fundamental t h a t the c r e a t i o n o f a community 
s c h o o l d i s t r i c t i s tha r e o r g a n i z a t i o n o f e x i s t i n g d i s t r i c t 
then a l l o f a s c h o o l d i s t r i c t i s r e o r g a n i z e d , the d i s t r i c t 
lost-s i t s i d e n t i t y i n th<s f o r m a t i o n o f the now d i s t r i c t . 
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I f ©11 o f the s c h o o l d i s t r i c t i s not r e o r g a n i z e d i n t o t h a 
proposed naw sc h o o l d i s t r i c t , the r e m a i n i n g p o r t i o n s t i l l 
e x i s t s as a s c h o o l d i s t r i c t . C u r l e w Q o n s o l . Sch. pi a t . v. 
3d. o f Ed..247 Iowa 112, 73 8 . 2d 20. By the same t o k e n , 
a s c h o o l d i s t r i c t can bs d i v i d e d by r e o r g a n i z a t i o n ; however, 
the r e m a i n i n g p o r t i o n s do not form on® s c h o o l d i s t r i c t u n l e s s 
they a r e c o n t i g u o u s * d*? Ber^, v. 8d. o f Ed.. 248 Iowa 1039» 
82 U. W, 2d 710. 

The severance o f the s c h o o l d i s t r i c t c r e a t e s two n©w 
sc h o o l d i s t r i c t s from the former d i s t r i c t . S e c t i o n 275«1? 
as amended by Chapter l89» S e c t i o n 1, A c t s o f th« 5 8 t h 
G e n e r a l Assembly, makes the p r o v i s i o n mandatory upon the 
county board o f e d u c a t i o n t o a t t a c h any s c h o o l d i s t r i c t which 
has been reduced to l e s s than f o u r s e c t i o n s t o a s c h o o l 
d i s t r i c t which m a i n t a i n s a twa1v©-grade systam. 

Thus, i n answer to q u e s t i o n s 1, 3 and 4, we a d v i s e as 
f o l l o w s a 

The a r o a which i s l o s s than f o u r s e c t i o n s must be 
a t t a c h e d by the board o f e d u c a t i o n to another s c h o o l d i s t r i c t 
as p r o v i d e d i n s e c t i o n 275 * 1 , as amended. I f t h a a r e a o f 
more than f o u r s e c t i o n s i s r e o r g a n i z e d i n t o another proposed 
s c h o o l d i s t r i c t , then n o t h i n g remains o f H a r c o u r t School 
D i s t r i c t . 

In answer to your second q u e s t i o n , your a t t e n t i o n i s 
d i r e c t e d to my l e t t e r o f A p r i l 8, i960 i n which, based upon 
the f a c t s , i t would appear t o t h i s o f f i c e t h a t t h a e n t i r e 
d i s t r i c t would v o t a upon the p r o p o s i t i o n i n v o l v i n g t he a r e a 
o f "mora than f o u r s e c t i o n s " , even though e s u b s t a n t i a l p a r t 
o f th<s s c h o o l d i s t r i c t i s i n v o l v e d i n a s c h o o l d i s t r i c t to 
come i n t o e x i s t e n c e on J u l y 1, i 9 6 0 . 

Yours v e r y t r u l y , 

THE ODOR S. REHMANW, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

T$R;bl 
cc:- P a u l J o h n s t o n 

J o s Da v i s 
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j u d g e . (2) S u p e r v i s o r and u t i l i t i e s t r u s t e e , f c/jts^ 

\hr, H a r v e y W. H i n d t 
Lyon C o u n t y A t t o r n e y 
Rock R a p i d s , Iowa 

Dear Mr. H i n d t ; 

R e c e i p t i s a c k n o w l s d g o d o f y o u r l e t t e r o f A p r i l 5 
as f o 1 l o w s : 

" R e c e n t l y one o f t h o members o f t h e Lyon 
C o u n t y B o a r d o f S u p e r v i s o r s r e s i g n e d . The 
i n d i v i d u a l who h a s been a p p o i n t e d t o s u c c e e d 
him i s a l s o a member o f t h e l o c a l t h r e e man 
u t i l i t i e s c o m m i s s i o n , a c o u n c i l a p p o i n t e d by 
t h e C i t y C o u n c i l t o r u n t h o c i t y u t i l i t i e s . 
T h i s i n d i v i d u a l a l s o s e r v e s on t h e e l e c t i o n 
b o a r d e v e r y two y e a r s . My q u e s t i o n i s w h e t h e r 
t h e s e o f f i c e s o r any o f thorn a r e i n c o m p a t i b l e . 
Y o u r o p i n i o n on t h i s m a t t e r w i l l be a p p r e c i a t e d . " 

In c o n n e c t i o n w i t h t h e e l e c t i o n b o a r d , I q u o t e Code 
s e c t i o n 50.2H, w h i c h p r o v i d e s : 

" C a n v a s s by b o a r d o f s u p e r v i s o r s . At 
t h e i r m e e t i n g on t h e Monday a f t e r t h e g e n e r a l 
e l e c t i o n , a t t w e l v e o ' c l o c k , n o o n , t h e b o a r d o f 
s u p e r v i s o r s s h a l l open and c a n v a s s t h e r e t u r n s , 
and make a b s t r a c t s , s t a t i n g , i n w o r d s w r i t t e n 
a t l e n g t h , t h e number o f b a l l o t s c a s t i n t h e 
c o u n t y f o r e a c h o f f i c e , t h e name o f e a c h p e r s o n 
v o t e d f o r , and t h e number o f v o t e s g i v e n t o 
e a c h p e r s o n f o r e a c h d i f f e r e n t o f f i c e . " 

I f , a s member o f t h e c a n v a s s i n g b o a r d , t h e i n d i v i d u a l 
i n q u e s t i o n were t o c a n v a s s r e t u r n s made by him a s a member 
o f an e l e c t i o n b o a r d , he w o u l d be p a s s i n g on h i s own work, 
w h i c h w o u l d seem t o r e n d e r t h a r e s p e c t i v e p o s i t i o n s 
i ncompat i b1e. 

A p r i l 19, I 9 6 0 

/ v P - a/-
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In the c a s e o f u t i l i t i e s t r u s t e e s , t h e q u e s t i o n o f 
c o m p a t i b i l i t y would depend upon whether o r not t h e 
p a r t i c u l a r u t i l i t y o r u t i l i t i e s f u r n i s h e d by t h e board 
were s o l d t o the c o u n t y . I f s o , t h e o f f i c e s would appear 
i n c o m p a t i b l e . 

V e r y t r u l y y o u r s , 

LEONARD C . ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : b l 



In D a l l a s C o u n t y , Iowa, the L i n c o l n Township School D i s t r i c t ceased 
t o be a c o r p o r a t i o n J u l y 1, 1958, upon t h e e s t a b l i s h m e n t of the 
C e n t r a l D a l l a s Community School D i s t r i c t which i n c l u d e d a p a r t t h e r e o f , 
and a t a x l e v y on s a i d L i n c o l n Township School D i s t r i c t a f t e r s a i d 
d a t e , t o accumulate the sum o f $11,000 found owing by s a i d s c h o o l 
d i s t r i c t t o o t h e r s than the C e n t r a l D a l l a s Community School, D i s t r i c t . 

Mr. John C. McDonald 

D a l l a s County A t t o r n e y 

D a l l a s C e n t e r , Iowa 

Dear Sir: 

T h i s w i l l acknowledge r e c e i p t o f y o u r s of the 1st i n s t . i n 

which you s u b m i t t e d the f o l l o w i n g ; 

"The C e n t r a l D a l l a s Community School D i s t r i c t of D a l l a s 
County, Iowa, became e f f e c t i v e J u l y I, 1956. 

"At a s p e c i a l m e e t i n g h e l d J u l y 18, 1958, the Board o f 
D i r e c t o r s met f o r the purpose of recommendirig a d i v i s i o n 
o f the a s s e t s and l i a b i l i t i e s o f the L i n c o l n Township 
School D i s t r i c t . At t h a t time i t was determined by 
r e s o l u t i o n t h a t a s c h o o l t a x of $11,000.00 s h o u l d be 
a s s e s s e d a g a i n s t the p r o p e r t y of the L i n c o l n Township 
D i s t r i c t as i t s b o u n d a r i e s were as of June 30, 1958. 
( I am e n c l o s i n g a copy of the Board P r o c e e d i n g s . ) 

"The Board a t t o r n e y , Mr. R o b e r t F r e d e r i c k of W i n t e r s e t , 
Iowa, p r e s e n t e d t h i s R e s o l u t i o n to the D a l l a s County 
A u d i t o r i n October of 1958, a t which time the A u d i t o r , 
a f t e r c o n f e r r i n g w i t h the S t a t e C o m p t r o l l e r ' s O f f i c e , 
a d v i s e d the s c h o o l d i s t r i c t t h a t the t a x c o u l d not be 
l e v i e d . 

"The Board i s v e r y d e s i r o u s o f c o l l e c t i n g t h i s money 
and has r e q u e s t e d an A t t o r n e y G e n e r a l ' s O p i n i o n on the 
l e g a l i t y of t h i s proposed t a x l e v y . 

" I f I may p r o v i d e f u r t h e r i n f o r m a t i o n In t h i s m a t t e r , 
p l e a s e a d v i s e . ' 1 

and the s u b s e q u e n t l y - f u r n i s h e d map o f the p r e s e n t C e n t r a l 

D a l l a s Community School D i s t r i c t . 

would be u n a u t h o r i z e d 
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I a d v i s e as f o l l o w s : 

I t would appear from the e x h i b i t s f u r n i s h e d , and your l e t t e r , 

t h a t the C e n t r a l D a l l a s Community School D i s t r i c t , as e s t a b 

l i s h e d , i s composed of s e v e r a l p r e v i o u s l y - i n d i v i d u a l d i s t r i c t s , 

i n c l u d i n g a p a r t of the L i n c o l n Township School D i s t r i c t . In 

the statement o f s e t t l e m e n t o f a s s e t s and l i a b i l i t i e s , i t ap

p e a r s t h a t the L i n c o l n Township School D i s t r i c t was d e t e r m i n e d 

t o be owing the sum o f e l e v e n thousand d o l l a r s ($11,000.00) 

t o o t h e r s than the C e n t r a l D a l l a s Community School D i s t r i c t . 

You a d v i s e t h a t i n t h a t s i t u a t i o n the C e n t r a l D a l l a s Community 

School D i s t r i c t i s p r o p o s i n g , by r e s o l u t i o n , t o l e v y a t a x 

a g a i n s t the p r o p e r t y of the f o r m e r L i n c o l n Township School 

D i s t r i c t to accumulate the sum o f e l e v e n thousand d o l l a r s 

($11,000.00). I am o f the o p i n i o n t h a t such a l e v y would be 

an u n a u t h o r i z e d l e v y . I f a u t h o r i z e d , i t would be made under 

Sv-ctlon 275.31 , Code I95S, w h i c h p r o v i d e s : 

"275.31 Taxes t o e f f e c t e q u a l i z a t i o n . I f n e c e s s a r y t o 
e q u a l i z e such d f v i s I on and d i s t r i b u t i o n , th© board or 
boards may p r o v i d e f o r .the l e v y of a d d i t i o n a l t a x e s up
on the p r o p e r t y o f any c o r p o r a t i o n or p a r t o f c o r p o r a t i o n 
and f o r the d i s t r i b u t i o n o f the same so as t o e f f e c t such 
equal I z a t i o n . " 

The i n a p p l i c a b i l i t y o f t h a t s t a t u t e t o the s i t u a t i o n o u t l i n e d 

i s shown by the f a c t t h a t a l e v y i s a u t h o r i z e d "upon the prop

e r t y o f any c o r p o r a t i o n or p a r t o f c o r p o r a t i o n " . However, the 

L i n c o l n Township School D i s t r i c t ceased t o be a c o r p o r a t i o n 

upon the e s t a b l i s h m e n t o f t h e C e n t r a ) D a l l a s Community School 

D i s t r i c t , and a l e v y upon the p r o p e r t y o f the L i n c o l n Township 
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School O i s t r i c t o r a p a r t o f t h a t d i s t r i c t , c o u l d not be 

founded upon t h e foregoing s t a t u t e . In s h o r t , the L i n c o l n 

Township School D i s t r i c t d i d not s u r v i v e as a c o r p o r a t i o n 

when d i v i d e d by r e a s o n o f the e s t a b l i s h m e n t o f the C e n t r a l 

D a l l a s Community School D i s t r i c t . 

I a gree w i t h the f i n d i n g s i s s u e d by the S t a t e C o m p t r o l l e r ' s 

o f f i c e i n t h i s s i t u a t i o n . 

Y o u r s t r u l y , 

0S:mmh^ 

OSCAR 

F i r s t 

STRAUSS 

A s s i s t a n t A t t o r n e y General 



Where f i v e c a n d i d a t e s a r e r u n n i n g on the R e p u b l i c a n t i c k e t f o r supei 
v i s o r i n the f i r s t s u p e r v i s o r ' s d i s t r i c t o f Tama County, Iowa, the 
one r e c e i v i n g the h i g h e s t v o t e i n the p r i m a r y would be the nominee. 
Code s e c t i o n 43.53 p r o v i d e s t h a t the c h o i c e is not dependent, upon 
the c a n d i d a t e r e c e i v i n g 35% o f the v o t e . (Jjfc^*^/•£ cJlUr.r^ 

A p r i I 20, i960 

Mr. Wal t e r J . Wi U e t t 

Tama County A t t o r n e y 

215 West Thi rd S t r e e t 

Tama, Iowa 

My dear Walt : 

T b i s w i l 1 . acknowledge r e c e i p t o f yo u r s o f the 19th I n s t * i n 

which you s u b m i t t e d the f o l l o w i n g : 

" I would l i k e t o have an A t t o r n e y G e n e r a l ' s o p i n i o n 
i n r e g a r d s t o what p r o c e d u r e i s to be f o l l o w e d i n the 
event t h a t no c a n d i d a t e f o r s u p e r v i s o r i n the f i r s t 
s u p e r v i s o r 1 * d i s t r i c t i n Tama County, Iowa, r e c e i v e s 
35% o f the v o t e . 

"Tama County i s d i v i d e d i n t o t h r e e s u p e r v i s o r ' s d i s 
t r i c t s . Each d i s t r i c t s e p a r a t e l y e l e c t s t h e i r own 
s u p e r v i s o r s . In the f i r s t s u p e r v i s o r ' s d i s t r i c t of 
Tama County, Iowa* t h e r e a r e f i v e c a n d i d a t e s r u n n i n g 
on th© R e p u b l i c a n t i c k e t i n the June p r i m a r y f o r 
s u p e r v i s o r . I t U appears t h a t none o f the f i v e can
d i d a t e s w i l l r e c e i v e the 35% o f the vot e n e c e s s a r y 
t o win the c a n d i d a c y . In t h i s c a s e , what i s the 
procedure? 

" I t would appear from t h e A t t o r n e y G e n e r a l ' s r u l i n g 
t h a t the County C o n v e n t i o n r e p r e s e n t i n g the t h r e e 
county d i s t r i c t s would have no j u r i s d i c t i o n t o name 
a c a n d i d a t e from any a r e a l e s s than a County such as 
a s u p e r v i s o r ' s d i s t r i c t . 

" I would a p p r e c i a t e the answer as soon as p o s s i b l e 
as we have t o have some d e f i n i t e l aw t o f o l l o w i n 
s e l e c t i n g the c a n d i d a t e from t h i s f i r s t d i s t r i c t f o r 

(9Or JL/_ 
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s u p e r v i s o r i n case of f a i l u r e o f any c a n d i d a t e t o r e 
c e i v e 35%. P o s s i b l y , you'have answered t h i s q u e s t i o n 
b e f o r e but I have n o t been a b l e t o f i n d the answer.'* 

In r e p l y t h e r e t o I would a d v i s e t h a t i n vi e w of the p r o v i s i o n s 

o f S e c t i o n 4 3 . 5 3 , Code 1953, the c h o i c e o f a c a n d i d a t e i n the 

s i t u a t i o n o u t l i n e d i s not dependent upon 35% o f the v o t e . T h i s 

s t a t u t e p r o v i d e s as f o l l o w s : 

" 4 3 . 5 3 Who nominated f o r township o f f i c e . The c a n d i d a t e 
o r c a n d i d a t e s o f each p o l l t I c a l p a r t y f o r each o f f i c e t o 
be f i l l e d by the v o t e r s o f any s u b d i v i s i o n o f a county-
h a v i n g r e c e i v e d the h i g h e s t number of v o t e s s h a l l be 
d u l y and l e g a l l y nominated a s the c a n d i d a t e o r c a n d i d a t e s 
o f h i s p a r t y f o r such o f f i c e , e x c e p t t h a t no c a n d i d a t e 
whose name i s not p r i n t e d on the o f f i c i a l p r i m a r y b a l l o t , 
who r e c e i v e s l e s s than f i v e p e r c e n t of the v o t e s c a s t i n 
such s u b d i v i s i o n f o r governor on the p a r t y t i c k e t w i t h 
which he a f f i l i a t e s , a t the l a s t g e n e r a l e l e c t i o n , nor 
l e s s than f i v e v o t e s , s h a l l be d e c l a r e d t o have been 
nominated t o any such o f f i c e . " 

I t would seem c l e a r from the f o r e g o i n g , t h a t i n the f i r s t 

s u p e r v i s o r ' s d i s t r i c t , where t h e r e a r e f i v e ' c a n d i d a t e s r u n n i n g 

on the R e p u b l i c a n t i x k e t , the one r e c e i v i n g the h i g h e s t v o t e 

i n the p r i m a r y would be the nominee, 

Very t r u l y y o u r s , 

0Ss_mmh4 

OSCAR 

F i r s t 

STRAUSS 

A s s i s t a n t A t t o r n e y General 



SCHOOLS: R e b r g a n i z a t i o n — T h e r e c a n n o t be two c o n c u r r e n t 
r e o r g a n i z a t i o n s , one unde r s e c t i o n s 2 7 5 . 1 2 - 2 3 , and t h e 
o t h e r u n d e r C h a p t e r . 1 9 2 , A c t s o f t h e 5 8 t h G. A. 

A p r i l 2 1 , i 9 6 0 

Mr. R a l p h L. N e u z i 1 
J o h n s o n C o u n t y A t t o r n e y 
603 i o t f o S t a t e Bank B u i l d i n g 
Iowa C i t y , Iowa 

Dour E3r . N e u z i 18 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f 
S a r e h 12, i n u h i e h y ou Dek t h o f o l l o w i n g q u e s t i o n s : 

R l . b'hen a raergar ov a p o r t i o n o f one 
r u r a l i n d e p e n d e n t s c h o o l d i s t r i c t w i t h one 
e o a r a u n i t y s c h o o l d i s t r i c t co/sta i n i ng G f i r s t 
c l a a s c i t y i s e f f e c t e d p u r s u a n t t o S o c t i o n s 
2 7 5 « 1 2 - 2 7 5 « 2 ? , i n c l u s i v e , and t h e p e t i t i o n 
f o r a a r g s r p r o v i d e s f o r th© e l e c t i o n o f s c h o o l 
d i r e c t o r s a t l a r g e f r o o t h e e n t i r e d i s t r i c t , 
c a n p a r a g r a p h 2 o f S o c . 275*25 be i n t e r p r e t e d 
t o raoan t h a t no d i r e c t o r a l o c t i o n n o e d be h o l d 
f o r t h e n e w l y f o r r a e d c o a r a u n i t y a o h o o i d i s t r i c t 
i f t h o p o p u l a t i o n o f t h e n e o l y f o r a o d e o r a o u n i t y 
s c h o o l d i s t r i c t d o e s n o t e x c e e d by tnoro t h a n 
25$ t h o p o p u l a t i o n o f t h o f o r r a o r C o u a u f t H y 
S c h o o l D i s t r i c t ? 

M 2 . I f a a o r g o r o f a p o r t i o n o f r u r a l 
indopcytidont s c h o o l d i s t r i c t u i t h a e o o n u n i t y 
s c h o o l d i o t r i c t i o e f f e c t e d p u r s u a n t t o 
S e c t i o n s 2"5»\2 - 2 7 5 » 2 5 9 i n c l u s S v o 8 and 
p r i o r t o J u l y l p o r t h e e f f o c t i v o d a t e o f t h o 
c h a n g e , a p o t i t f o n cookiraQ o o c g o r u n d e r 
S e c t i o n 275«^0 i o p r e o o f l t o d t o t h o Board o f 
D i r e c t o r s o f t h o o a i d c o c a u n i t y s c h o o l d i s t r i c t 
GOGMRQ a s o r t e r o f an o w t i r o r . o n - h i g h s c h o o l 
d i c t r i o t a i t h a d j o i n i n g e o c s u n i t y o c h o o l 
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d i s t r i c t o p e r a t i n g a h i g h s c h o o l , raay t h o 
Bo a r d o f D i r e c t o r s o f t h e coreraunity a c h o o l 
d i s t r i c t t a k e a p p r o v i n g a c t i o n upon ouch 
p e t i t i o n , and i f suc h p e t i t i o n w r o a p p r o v e d 
and n e r g o r v o t e d by t h e n o n - h i g h s c h o o l 
d i s t r i c t , w o u l d t h e r o t h e n bo any r e s t r i c t i o n s 
t o h a v i n g t h o m e r g e r i n v o l v i n g a p o r t i o n o f a 
r u r a l i n d e p e n d e n t s c h o o l d i s t r i c t w i t h an 
a d j o i n i n g c o mmunity s c h o o l d i s t r i c t u n d e r 
2 7 5 . 1 2 - 2 7 5 . 2 5 , i n c l u s i v e , t o b e c o o o 
e f f e c t i v e on J u l y 1 c o n c u r r e n t l y w i t h t h o 
raorger o f t h e same c o s a u n i t y s c h o o l d i o t r i c t 
and an a d j o i n i n g n o n - h i g h s c h o o l d i s t r i c t 
p u r s u a n t t o S e c t i o n 275.4-0 o f t h e C o d e ? " 

i n r e p l y t h e r o t o , we a d v i c o a s f o l l o w s ? 

S e c t i o n 2 7 5 . 2 5 , Coda 1958, i r* p e r t i n e n t p a r t , r o a d s 
as f o l l o w s : 

" E l e c t i o n o f d i r e c t o r s . * o o 

" P r o v i d e d , h o o o v e r , i n c a s e s i n v o l v i n g 
t o o d i s t r i c t s o n l y , where t h e p o p u l a t i o n o f 
t h e new d i o t r i c t d o e s n o t e x c e e d t h e p o p u 
l a t i o n o f t h e R o r o p o p u l o u s o f s a i d d i s t r i c t s 
by o o r a t h e n t w e n t y - f i v e p e r c e n t , t h o 
in c u r a b o n t b o a r d a e a b s r s o f c a i d raore p o p u l o u s 
d i o t r i c t o h a l l c o f i t i r c u a t o h o l d o f f i c o as 
d i r e c t o r o f t h e now d i s t r i c t f o r t h o r e m a i n d e r 
o f t h e i r e l e c t i v e t o r a s . o O 0« 

Tho a b o v e p r o v i s i o n i o a H e s i t a t i o n upon o o c t i o n 
2 7 5 . 2 5 . i t l i a i t s t h o p r o v i o i o n o o f t h e s a i d s e c t i o n ch<sn 
two evercto h a p p o n , n a a a l y j 

( 1 ) O n l y t e c o c h o o l d i s t r i c t s c o n bo i n v o l v e d i n 
th© e s t a b 1 i e h a o n t o f t h o n o o a c h o o l d i s t r i c t ^ and 

( 2 ) F o r o v o r y t o o n t y - f i v o o r l o s e p o r o o n o i n t h o 
l e c o p o p u i a t o d d i s t r i c t , t h e r e n u c t bo ©no h u n d r e d o r 
c o r o p e r s o n a i n t h e c o r e p o p u l a t e d d i o t r i c t . 

I f t h e t e c c o n d i t i o n s o r e p r e s o n t i n a r e o r g a n i z a t i o n , 
t h o r o i o rao n e c e s s i t y f o r ©looting a now b o a r d o f d i r e c t o r s ! 
f o r t h o ineurabowt b o a r d a c a b o P o o£ t h o o a i d c o r o p o p u l o u s 
d i o t r i c t c o n t i n u e t o h o l d o f ? J e o i n th© n o u d i s t r i c t f o r 
t h o r o a a i f i d o r o f t h e i r o l o c t i v o t o r a s * 
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The q u e s t i o n p r o p o u n d e d i n y o u r l e t t e r i s one o f f a c t , 
i f t h e f a c t s f a l l w i t h i n t h e p r o v i s i o n s o u t l i n e d a b o v e , -
no e l e c t i o n o f d i r e c t o r s i s n e c e s s a r y u n d e r s e c t i o n 2 7 5 ' 2 5 , 
Code 1958. 

T h e r e i a no e x p r e s s s t a t u t o r y a u t h o r i t y t s h i c h a l l o w s 
t h e b o a r d o f d i r e c t o r s o f a c o m m u n i t y s c h o o l d i s t r i c t w h i c h 
i s c u r r e n t l y i n v o l v e d i n a r e o r g a n i z a t i o n t o . b i n d t h e new 
co m m u n i t y s c h o o l d i s t r i c t to t a k e e f f e c t on J u l y 1 u n d e r 
C h a p t e r 192, A c t s o f t h e 58th G. A., t o merge w i t h a n o t h e r 
n o n - h i g h s c h o o l d i s t r i c t t o t a k e e f f e c t on t h e sarao d a y . 
The b o a r d o f d i r e c t o r s o f t h e n e a d i s t r i c t d o o s n o t have 
any s t a t u t o r y a u t h o r i t y to c o n s i d e r a r e o r g a n i z a t i o n p r i o r 
t o J u l y 1. P l e a s e r e f e r to t h e e n c l o s e d o p i n i o n u n d e r t h e 
d a t a of J a n u a r y 2 6 , i 9 6 0 , Rehraann to £3cGee, H 3 i l l s C o u n t y 
A t t o r n e y . 

T h u s , t h e answer t o y o u r s e c o n d q u e s t i o n i s n e g a t i v e . 

Y o u r s v e r y t r u l y , 

THEODOR 0. REHUAMB, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

T l 3 R : b l . 
E n d Rohraann t o CcQee, 

m l i s C o. A t t y . 
1-26-60 

c c s P a u l J o h n s t o n 
J o e D a v i s 



COKSERVATIONlCOUKTY BOARD-BQfrRS OF SSPSWISORS" 
tias no authority to charge opunty board of Con
servation for use of County-owned equipment and 
operators and any other county-owned material, /, -fy , -/-
pursuant to section 111 A//of Code of Iowa. ̂ fJ^^<t-r^J ̂  

•UJl<4> f/u^^^ Qjfc?., y 

A p r i l 25, 1960 

G. A. Cady 
Franklin Co. Attorney 
Hampton, Xoua 

Dear S i r ; 

In your letter of Ap r i l 8, I960, you request an opinion 
on the following question: 

"l a the~Soard of Supervisors in a position where 
they can charge the County Conservation Board the 
reasonable value for the use of the county owned 
equipment and operators, or must the equipment be 
furnished free of charge? Is th© Board of Super
visors i n a position where they must taake soiaa 
charge?" 

The last sentence of Section 111 A. 7, Code of Iowa is 
as follows: 

"The board of supervisors is authorised to make 
available to the use of the county conservation 
board, county-owned" equipment and operators and 
any eounty-ownod otaterials i t deeiss advisable." 

In the case of iftlllen v. Mullen 246 Iowa 1255, 1264 
the Court said: 

"The term, 'available* has been defined to taean 
capable of availing or 'Capable of being used 
to accomplish a purpose." Koodley Petroleum 
Co. v. Arkansas Lousiana Pipeline Co., 179 La. 
136, 143, 153- So. 539, 542; State v. Hoblitt, 
87 Mont. 405, 2m P. 161, 185; Playa De Plor 
Land & Imp. Co. v. United States, B.C. Canal 
Xone, TOP Supp. 2&1; Webster's International 
Directory (1947). It has also been defined 
as such as one say avail himself of. Woodley 
Petroleum Co., supra. The term 'make water 
available' has been defined in Collins v. Twin 
Falls Korth Side Land & Water Co., 28 Idaho 
1, 7, 152 P. 200, 202, as being made capable of 
being used." 
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The Court has also said in Helgers v. Woodbury County 
200 Iowa 1318, that* 

"It i s universally held that the board of super
visors of a county has only such powers as are 
expressly conferred by statute or necessarily 
implied from the powers so conferred." 

I find no expressed authority for the Board of Super
visors to charge the County Conservation Board nor i s i t 
necessary to imply such authority to accomplish the purpose 
of the statute, particularly in view of the fact that the 
authority to taake available is discretionary with the Board 
of Supervisors. 

Yours truly, 

James 8. Gritton 
Assistant Attorney General 



TAXATION: Property J "Exemption*,*- An opinion withdrawing an opinion 
Issued February 14, L960, relating to the tax exempt j&tatutes of the 
Mayflower Home. ( #6us M 

Mr. Vincent £. Johnson 
Poweshiek County Attorney 
Montezuma, Iowa 

Dear Mr. Johnson: 

This Is to inform you that an opinion Issued by this office dated 
February 12, I960, ts hereby wUhdrawi. The aforefftenttoaed opinion 
related to the taxability of the Mayflower Home at Grinnefl, Iowa. 
Subsequently, the writer's attention has been directed to certain facts 
not stated in your request; as weii as an opinion by this department 
found in the 1952 Report of Attorney General at page 18. This opinion 
found the Friendship Haven Home at Fort Dodge, Iowa, to be exempt from 
taxation. 

Because of the factual similarity, to the Friendship Haven Home, 
you are advised that the Mayflower Home Is exempt in accordance with 
the aforementioned opinion. 

April 26, 1960 

Very truly yours, 

Gary S. Gill 
Special Assistant Attorney General 

GSGrfs 



~pr<V}/AJ,4 l?rAtn&<j* and W t f C T districts ol/Ii~>"fuf'skQ&>— 
d r a i n a g e a i s t r i c t ana a Ievees o» s t r i c t ©re by s t a t u t e -fcwto 

dt l' f s c e n t e s t a b i i sftments; a u t h o r i s a t i o n ' t o purchase d r a i n a g e 
d i s t r i c t w a r r a n t s does not i n c l u d e a u t h o r i t y t o purchase warr.jnts 
of a lisjvee d i s t r i c t . A u t h o r i z a t i o n of- a bank <to/purchase i ^ y ^ e 
at s t r i c t w a r r a n t s would r e q u i r e legislation.£ 

A p r i l 27 

Mr, R u s s s l l R. Newell 

L o u i s a County A t t o r n e y 

Columbus J u n c t i o n , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours of tha 2 5 t h i n s t . i n 

which you s u b m i t t e d the f o l l o w i n g : 

"1 am most a n x i o u s "co o b t a i n tft« o p i n i o n of your o f f i c e 
on the f o l l o w i n g q u e s t i o n : 

Are w a r r a n t s i s s u e d by a l-cvea d i s t r i c t , as 
contem p l a t e d by S e c t i o n -+55.212 of the \y$B 
Code of Iowa, s p r o p e r investment, f o r a 
Sav i n g s Bank under S e c t i o n 5 2 6 . 2 5 (**•) o f 
s a i d Code? 

•'' 11 appears t o nr.e t h a t the term l e v e e d i s t r i c t and 
d r a i n a g e d i s t r i c t , when used i n the d r a i n a g e laws 
o f Iowa, a r e synonymous, and I doubt very much i f 
i t &as tiits i n t e n t of the L e g i s l a t u r e t o a l l o w a 
bank t o purchase the w a r r a n t s o f a d r a i n a g e d i s t r i c t 
but not a l l o w the purchase of such w a r r a n t s o f a 
le v e e d i s t r i c t . 

" A l l p o s s i b l e h a s t e i n c o n n e c t i o n w i t h t h i s m a t t e r 
w i l l be a p p r e c i a t e d . " 

In r e p l y t h e r e t o I would a d v i s e you t h a t a c c o r d i n g t o Chap

t e r ^ 5 5 , a d r a i n a g e d i s t r i c t and a levee d i s t r i c t a re by s t a t 

u t e two d i f f e r e n t e s t a b I i s h m e n t s and o p e r a t e on two d i f f e r e n t 

improvements, and i t would appear t h a t i n a u t h o r i z i n g the pur

chase of d r a i n a g e d i s t r i c t w a r r a n t s i t was e x c l u d i n g the 

a u t h o r i t y t o purchase w a r r a n t s o f a levee d i s t r i c t . In t h i s 
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s i t u a t i o n , i t i s my o p i n i o n i t would r e q u i r e l e g i s l a t i o n t o 

a u t h o r i z e a bank t o purchase l e v e e d i s t r i c t w a r r a n t s . 

The f o l l o w i n g s t a t u t o r y r u l e found i n P i e r c e v. B e k i n s Van 

£> Sto r a g e Co., 185 Iowa l3*+6: 

" I n c l u s i o n by s p e c i f i c m e n t i o n e x c l u d e s what i s not 
snent ioned 

i s a p p l i c a b l e . 

Very t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



TAXATION.' toonal Property Tax LSent-Lien for personal property relates bask 
ta the first day of January & we year in which such t a r n were assessed. ( rfar^j 

Apri l 2 9 , 1 % 0 

William VV. Hardin 
Marlon County Attorney 
114 1/2 $ . Second Street 
Knoxvll le, tewa 

Dear Mr . Hardin: 

This wi l l acknowledge your fetter of March 15* I960, in which you 

request the opinion of this department m the following question: 

"What lion does the County have on personal property 
by reason of unpaid persona! property taxes, 

'The particular situation involved herein is as follows; 

"A tax~payer mortgaged bis personal property in 1 9 5 6 
and the mortgage was promptly recorded and the same was sold 
in January of I960. At said sale the personal property did not 
bring a sufficient amount for the payou t of tha mortgage Man, 
At the time of the sate tha personal property taxes against said 
property, for 1 9 5 9 payable in 1960 and for 1 9 6 0 payable in 
1 9 6 1 , had net been paid. Under tha provisions of Chapter 4 4 5 
of the 1958 Code and Chapter 5 0 6 of the Acts of the SBfch 
General Assembly, the treasurer took the steps as provided there* 
In and a distress warrant was issued prior to the date of safe. 
The sale proceeds and the funds are imte by agreement of the 
parties, held in escrow. 

"The particular question is this : 

"Is the chattel mortgage holder entitled to a i l of the 
proceeds of said sale or is tha County entitled to take the taxes 
as a prior l ien against said personal property?" 

As stated in your letter, an unofficial opinion dated April 8 , 1 9 5 9 , 

directed to the Cass Coanfcy Attorney held that, "Where the chattel mortgage was 
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executed and recorded prior to the time the personal property tax became delinquent, 

the lien of the mortgage is prior.' This opinion is based on an official Attorney 

General's ©pinion found in 1 9 5 6 A . G . 0 . 1 0 6 , which hoids thai the tax lien on 

personal property created by Section 4 4 5 . 2 9 , Oode of Iowa (1953 ) , Is not a 

prior and superior Hen, and cites Sibbins v$. Clark, 90 Iowa 2 3 0 , 5? ft..W. 

$ S 4 , as authority for this conclusion. 

Thus, the question herein resolves itself as to whether the amendment to 

Section 4 4 $ . £9 contained In Section 2 of Chapter 3 0 6 , Acts of the 58th General 

Assembly, alters the conclusion reached in the opinion of April 8 , 1 9 5 9 . The 

amendment is set out as follows: 

" , such lien to relate back to and exist from the first day 
of January of the year in which such personal property is assessed. 
Such a lien shell not be effective of applicable, however, as against 
the rights of purchasers or mortgagees who acquired an interest in or 
lien against real estate owned by the resident against whom such tax 
is assessed before the date that the treasurer files notice of such llerc.' 

This a-nendment provides that the Hen for personal property taxes shall relate 

back to January 1, of the year in which the property teas assessed. Jn view of ilie 

fact that the mortgage referred to In your Question was executed and recorded prior 

to the time the taxes became a lien on the personal property, i . e . , January 1, of 

If S9 and 1 9 6 0 , the mortgage must be deemed prior, and the proceeds of the fore

closure sale should first be devoted to the satisfaction of the mortgage Hen. 

Very truly yours, 

GSG/WWR/bJf 

Gary S . Git ! 
Special Assistant Attorney General 



AGRICULTURE: State Entomologist— The state entomologist, under chapter 
Iowa Code 1958» known as the Iowa Crop Pest Act, does not 
have the authority to promulgate rules and regulations re
garding misrepresentation, grade standards, varieties, 
etc. such as vigor and vitality. j ^ 

r 
April 7, I960 

Honorable Clyde Spry 
Beparisaent of Agriculture 
State House 
Bes Koines, Iowa 

Dear Mr, 3pry» 

Your let tor of March 2, I960 la h«refey acknowledged in which the 
following inquiry* regarding rules and regulations under the Iowa 
Crop Pest ^.ct, was stated: 

""here has been recently renewed discussion on the part 
or so&e of the membership of the Iowa Huraeryaien's 
Association concerning the possibility of including 
in the rules and. regulations^ issued pursuant to Section 
£67.5 of the Iowa Crop Peat Act, new sections dealing 
«lth trade practices and specifically with grade stand
ards, truenees of varieties, raisrepreaentation in adver
tising, etc. The Federal Trade Practice rules for the 
nursery industry are applicable to nursery stock shipped 
interstate. . '.the Mursery Industry Trade Practice rules 
deal specifically with the problems mentioned, above and 
certain Io«a nurserymen feel, taet state Iowa should 
cover ais&lar practice© for nursery stock produced and 
sold in the state* 

Since the Iowa Crop Peat Act i s baaed on £rot©ctLon of 
the state agriculture from introduction into the state 
of new and seriously injurious insect peats and diseases 
and spread within the state of such pests, there is aosje 
question as to the legality of writing into the rules 
and regulations, issued pursuant to Section 267*5 of 
the Iowa Crop Pest Act, regulations that do not deal 
specifically with pest baaarda* 

It ie requested, therefore, that we obtain a ruling a3 
- to the legality of iiMOLuding within the rules and reg* 

ulationa governing the handling of nursery stock reg
ulations that ^ould Rake i t posaibls for our state 
inspectors to exert control over such matters as ndLa-
reprQ3entation, grade standards, varieties, etc., and 
such matters «.s vigor and vitality of nursery stock 
offered for sale wit&in the state. w 

In reply thereto, the following is. submitted. Senate File Hp1* 
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as enacted by the lt£nd General Assembly, Chapter 68 of said acta 
states: 

"An act to prevent the introduction into and diaseaination 
within t h i s State of insect peats and diseases injurious 
to plants and plant products of thi s state...,** (^aphasia ours) 

Section 267.6, Iowa Code 1958, states: 
f*ha state entomologist s h a l l , from time to tiiae, make rules 
and regulations for carrying out the provisions md require
ments of this chapter, including rules and regulations under 
which the inspectors and other employees shall t 
1* Inspect places, plaits end plant products, and things 
and substances used or connected therewith, 
2. Investigate, control, eradicate and prevent the disstsa-
ination of insect pests end diseases, end 
3, Supervise of cause the treatment, cutting and destruction 
of plants and plant products infected or infected therewith* 

The above section r elates to the rules and regulations which rosy 
be promulgated by the state entomologist under the Pest Act. No
where in the said section i s the state entomologist given toe 
authority to nake rules and regulations regarding Misrepresentation, 
grade standards, varieties, etc. Furthermore, Chapter 267, Iowa 
Code 19$% excludes any reference to Edsrepresentation, grade 
Standards, etc. 

In section 267.8» regarding icsportation of plants and plant products, 
i t i s again stated among oertain other requirements, that the con* 
signer of shipper have a certi f i c a t e of Inspection regarding the 
freedom from disease of such plants* 
Again, no reference l a made by said section relating to misrepre
sentation, grade standards, varieties, etc* 
In order to ascertain whether the state entoE»logiot has the 
power to promulgate rules and regulations regarding laisrepresentation^ 
grade standards, varieties, etc, i t i s necessary to endeavor to 
establish i f the legislature intended that the stats entomlogist 
have such authority. 
"In the interpretation of statutory provisions the primary object 
i t to arrive at legislative intent,* 3elkin v. Northland las* 
Co., 2k9 Iowa 101)6, 90 Mtf 2129. ! 
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One of the means to establish legislative intent i s to consider th© 
presystole of the act* However, "ths recitation by tfcs legislature 
i s the preasibl© to an act,,,,, although properly to be considered 
In determining legislative intent....is not controlling." In re 
Guardianship of Mlltay, £39 Iowa 1225'.. The preasfcle to Crop 'ftttt 
Act, smpra, shows that the purpose of ihe set i s to prevent the 
introduction of insect pests and diseases into this state. Ike 
preamble i s ailont as to grade standards, varieties or vigor of 
plsxsts cr plant products. 
Another factor to consider 1c whether the act taken as a whole makes 
reference to proaulgating roles and regulation regarding Misrepre
sentation, grads standards, varieties, etc, So where i n chapter £67, 
Iowa Crop Pest, Act, i s there any refersiace to the grading* adsrepre-
aeritetlon, e t c , of plants or plant products. By a long striding 
rule of • Statutory construction found 'in Pierce y.' Beklna Van £ Storage 
Co,, llig Iowa 13li.6,statest "Inclusion by spSif^'cr^n'^on .esasludes' 
*hat i s nci' iaentlon«J,* (Satphaala ours) Consequently* the act specif* 
i c a l l y mentions a soda to prevent insect pasts and diseases, bu* not 
to control jaiareppcsentation, grading standards,'' varieties, etc. 
therefore, by excluding any suCb ref©rents© to the proaailgstlon of 
rules regarding grading, ̂ ^Bprfsentation, varieties, e t c of plants 
•the-legislature, coupled with"the pre$s&Xe, has eapreased their intest 
that the act was sot enacted for the purpose requested* 
It i s the opinion of thi s office, that the state cntog»log.i3t does not 
have the authority under chapter 267, Iowa Code 19*&$ to prosjulgate 
roles and regulations regarding esifflrepresentatioB,. grading standards, 
varieties, etc, of plants and plant products. 

• Sespectfully suhjaltted, 



AGRICULTURE: Indemnity|—Drueellosls Area Testing:— Cattle condemned 
under brucellosis area testing are eligible for the State's proportionraent 
share of inderanity, as lack of funds is not a basis of eligibility for 
indemnity by the United States Department of Agriculture. ^ 7%t^a£<t,/- 2* 

April 26, I960 

E. I. Boggeasacte 
Clayton County Attorney 1 

Header, Iowa 
£ear Ste". Boggeneadcj 

Acknowledgment is made to your letter dated February 3, 196X3 l a 
uhiofa the follow!*^ was requested$ 

"fee laonld ll&e a construction of Section l6lul° of the 
Code of Iowa and In particular m would li k e to have the 
laicrds ceiisiarued "but i n m ease shall the defjartsaent pay 

' tndesaniiy m cattle not eligible-io receive a lUc© aftcust 
fioa tise tJ. S, Department of ^gplc^ttsre*'* 

tlm question is in regard to the words, net ellf&bl®. Bee® 
this eligibility scan that- the State funds' 'mist be 'batched with 
Federal Funds i n order to (Qualify or does i t raean that the 
cattle are eligible for Indeiaoity according to the other pro*-
viaiora of the Chapter i n ins Code* 

It would appear that by ataetlng the re^dressenta. of Chapter 
16U that cattle are st i l l y nevepj^t&e-less, eligible* regards 
leas of whether Federal funds are available c? not." 

The applicable state statute i s section l6tj,19, Iowa Code 1S*>8, 
which statess 

%vSh@ departaent shall certify the elaiis of the owner for 
each animal slaughtered in accordance t&th this chapter for not 
acre than oije^thlrd of toe difference between the appraised 
value of such aniraal and the net salvage value thereof, but i n 
no case nor© than twelve dollars and f i f t y cents for a grade 
animal or not acre than twenty-five dollars for a registered 
purebred aniisai, but i n no case shall the department pay 
iodeeffidty on c ^ i d receive'a litee a^im rfroff 
the United States departigent of a.jriculture." (Emphasis ores) 

The above section aakes rttfereacd to el i g i b i l i t y of iodecaiity by 
the State Departi-neat of Agriculture based en eligibility for IndeKw 
nity by ttie United States Departiseat of Agriculture. 
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UWIGC section 51* (1), tail© 9$ Federal R e f l a t i o n s , lahlcb pertains 
to definitions, the «ord cdestroyed , , i s defined as follows 

Section 51.1 (1) j t i t l e % mi 
"Iiestroyed* $ Conde^asd jfrader state authority and destroyed 
by slaughter or by deaih othWsdK*' ' (i^phaais ours) 

Section 51.2 j l i t i s 9} CFE - Payment to owners for cattle destroyed 
"Owners of cattle which axe destroyed.. .may be paid an Iraies*--
nity by the Department (tfSnA).,..B (Eap&asis ours) 

It i s observed that under t i t l e 9, Section 51.2 s CfB, that the United 
States BepaertEient of Agriculture iaay pay an indemnity on cattle destroyed 
under state authority. Therefore, e l i g i b i l i t y for indemnification by 
the USM l a dettrained by the authority of the various states. 
Section 51.9, S i t l e 9, CHi states spec i f i c a l l y certain instances when 
indessnity w i l l not be paid by .the thereby stating i n effect whan 
cattle are tssfc e l i g i b l e for Isadasaiity. 3o where i n section 5l.9» 
* i t l e $>, Cm i s e l i g i b i l i t y denied because of lack of funds by the 
Baited States Separtpmt of Agriculture^ 
Therefore^ cattle omSm&e& l a lorn ouderloim authority are e l i g i b l e 
for incfemity tilt h Iowa fu-a§% unless such cattle are specifically 
i n e l i g i b l e under; section 51.9* t i t l e * 9% '-ode of federal Bep&a&iotsg 
or have failed to ccsapiy with other procedural o t t e r s stated i n 
T i t l e 9f fcsrt Slj Cede of Federal ft expiations* 

?ery truly yours, 

Assistant Attorney General 



TAXATION; &eal Property: Exemption? »- Statutes of exemption are strictly 
construed, and real property in order to be exempt has to qualify under the 

April 23, 1960 

tir* Earl I* Hoover 
Clay County Attorney 
Courthouse 
Spencer, Iowa 

Dear Mr. Hoover: 

This Is In response to your letter of January 18, 1960, peftaJnfn§ 

to assessment and taxation of real properties devised to the Speneer Municipal 

Hospital. Your correspondence seta out tha following: 

: M l . Farm property laft under Last Will and Testament ho the 
Spencer Municipal Hospital, Spencer, lam, to bs used to aid in the 
construction of a surgical ward or wing of said hospital for the use 
and benefit of said institution.,1 

"This farm has been operated by the Trustees as a unit. 

"2. In a subsequent provision of the same Will, a residence 
In Spencer, fowa was given to the Spencer Municipal Hospital, 
Spencer, Iowa, and the Will contained the following iarj§ua§e 'and f 
Suggest and request that said property be « M for a nurses home* If 
netdtd fot i h l t pufpose? or If not so used, that said property or the 
proceeds therefrom be used to aid in the construction of St surgical 
ward or wing of said hospital for the use and benefit of said Institution. • 

HThJs second piece of property was sold by the Hospital Trustees 
for $20,500.00 and of these proceads, $10,800.00 was reinvested 
in a piece of property across the street from the hospital with the Intent 
of this being used for the purpose specified under the Will. 

"3. The third question relates to property held under an escrow 
- agreement with a local bank, dated June 21, 1934, signed by the 

donor to be held by the bank as trustee for the baneflt of the City ef 
Spencer, [owe, a deed naming as grantee the City of Spencer, Iowa, 
and containing the following language; 'Vwhereas, under the agreement, 
the Income from said property Is to be paid to Maude P. Gage during 
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her llfetima, and upon her death, all of said property Is to become the 
absolute property of the City of Spencer, Iowa, for the benefit and 
maintenance of the Spencer Municipal Hospital as the same may .new 
or hereafter exist.' 

"All of said property has been retained in its original state." 

You have also indicated that the property purchased across the street 

from the hospital was being rented until the hospital could use It as directed 

under the Will, 

In answer to the first situation proposed in your letter, it is submitted 

it would be taxable as a result of Its present status. Status here meaning the 

property being retained in Its original state, and the hospital not having devoted 

It to its objects. Thus, an exemption for real property applies to those 

organizations that qualify under Section 427.1 (9), Code of Iowa, 1958, and 

Whose property Is "used by" them "solely for their appropriate objects". For 

your information, Section 427.1(9) reads (the pertinent applicable portion) 

as follows: 

"All grounds and buildings used by literary, scientific, charitable, 
benevolent, agricultural, and religious institutions and societies solely 
for their appropriate objects, not exceeding three hundred twenty acres 
In extent * * * . « 

The term "used" as contained in the above section does not have reference to 

a vacant let or property that Is being applied to Its prior or normal functions, 

intent to devote the property to the objects of the organization is not enough. 

The property must be appropriated and actively committed to the functions that 

ate the objects of the organization, e.g., hospital wing being erected to further 

facilitate the care offered by the hospital. Hence, real property tax exemption 
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applies upon meeting prerequisite qualifications; applicable to certain type 

organizations. Attorney General's opinion dated April 1, 1955, page 40, 

Report of Attorney General, 1956, bears out, and expands, this answer* 

In answer to investment in property and then rental of It until used for 

hospital purposes, it is advised it would be taxable* That portion of Section 

427.1(9), as indicated above, would appear to apply under this factual 

circumstance, but the remainder of that exemption would also have bearing 

under this second inquiry. The rest of Section 417.1(9) states, 

"* * * and not leased or otherwise used with a view to 
pecuniary profit. All deeds or teases by which such property is 
held shall be filed for record before the property herein described shall 
be omitted from the assessment." 

Thus, since the exemption is strictly construed, it means that the use of 

property must be directly, not Indirectly, devoted to the objects of the 

organization. In Nugent v. 01 (worth, 95 Iowa 49, the Court stated] 

|t will be seen, by referring to the section cited, 
that It would not permit the plaintiff to lease or otherwise use these 
lots with a view to obtain money for their use, even though the money 
should be used for the appropriate objects of the church; or, in other 
words, the church could net use them for pecuniary profit, and apply 
the profits to Its appropriate object, and claim the exemption. The 
devotion to the objects of the church, within the meaning of the law, 
Is limited, and not general, * * * . « 

The question of pecuniary profit is a factual consideration for each particular 

case. The mere claim that the property is not being operated for profit is not 

sufficient, if, In fact, the property is actually being operated for profit, and 

the burden Is upon the person claiming exemption to produce facts which will 

entitle such person to tax exemption. 
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In regard to the third question, It Is submitted that this is also taxable 

for reasons set out In answer to question number one. In addition, this 

property must be "* * * devoted to public use and not held for pecuniary profit." 

(427.1(2)), before this exemption would inure to the municipality. Hence, 

considering the problem from either the municipal or hospital interests, it is 

submitted It would be taxable. 

The mere fact that the property has been donated to an institution 

indicated under Section 427.1 (9), does not automatically constitute an 

exemption. If the Spencer Municipal Hospital qualifies under this section, 

the properties mentioned in your letter still are not exempt for the reasons 

herein above set out. 

Very truly yours, 

Donald J . Dalton 
Assistant Attorney General 

WDjfs 



MOTOR VEHICLES: S ^ i ' U r o ^ 331 »^l»3 Ra i I r o a d c r o s s i np_sj_gna l_s - -
w h i c h do n o t a l t e r n a t e l y d i r e c t t r a f f i c t o s t o p and p r o c e e d 
a r e n o t t r a f f i c - c o n t r o l d e v i c e s as w i l l e x c u s e motor v e h i c l e 
d r i v e r s r e q u i r e d t o s t o p a t r a i l r o a d g r a d e c r o s s i n g s f r o m / . / 
d o i n g s o Y dliUaL £i U ^ ^ ^ W , J^c^ £*. ^y^e) 

Uay 2 , i 9 6 0 

Mr. Robert N. Johnson 
Lee County A t t o r n e y 
5»l6 Seventh S t r e e t 
F o r t Madison, Iowa 

Dear Mr. JohnsonJ 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
March 8* You s t a t e } 

"The S p e c i a l Agent f o r the 0. 8. & Q. 
Ra i l w a y i n t h i s county has asked me f o r an 
o p i n i o n r e l a t i n g t o t h e i n t e r p r e t a t i o n , o f 
S e c t i o n 321*3^3 o f the Iowa Code and more 
p a r t i c u l a r l y the f o l l o w i n g q u o t a t i o n s 'No 
stop need be made a t any such c r o s s i n g where 
a p o l i c e o f f i c e r o r a t r a f f i c - c o n t r o l s i g n a l 
d i r e c t s t r a f f i c t o p r o c e e d . ' The q u e s t i o n 
a r i s e s w i t h him as to t r u c k s not b e i n g r e q u i r e d 
to s t o p a t r a i l r o a d c r o s s i n g s u n l e s s the 
r a i l r o a d s i g n a l denotes a t r a i n a p p r o a c h i n g * 
i t seems t h a t some t r u c k e r s contend t h a t such 
a s i g n a l i s a ' t r a f f i c c o n t r o l s i g n a l ' and 
when not f l a s h i n g red i n d i c a t e s t h a t the 
t r a f f i c i s t o pr o c e e d . 

" I t i s my o f f h a n d o p i n i o n t h a t the 
r a i l r o a d s i g n a l i s not a ' t r a f f i c c o n t r o l 
s i g n a l * so as to excuse the t r u c k e r s from 
s t o p p i n g * I would a p p r e c i a t e v e r y much 
r e c e i v i n g your o p i n i o n on t h i s p o i n t . " 

S e c t i o n 32143^3, 1958 Code o f I owa p r o v i d e s ! 

" C e r t a i n v e h i c l e s must s t o p . The d r i v e r 
o f any motor v e h i c l e c a r r y i n g p a s s e n g e r s f o r 
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h i r e , o r o f any s c h o o l bus c a r r y i n g any s c h o o l 
c h i l d , or o f any v e h i c l e c a r r y i n g e x p l o s i v e 
s u b s t a n c e s o r flammable l i q u i d s es a car g o o r 
p a r t o f e c a r g o , b e f o r e c r o s s i n g a t grade any 
t r a c k o r t r a c k s o f a r a i l r o a d } s h a l l s t o p such 
v e h i c l e w i t h i n f i f t y f e e t but not l e s s than t e n 
f e e t from the n e a r e s t r a i l o f such r a i l r o a d and 
w h i l e so stopped s h a l l l i s t e n and loo k i n bo t h 
d i r e c t i o n s a l o n g such t r a c k f o r any a p p r o a c h i n g 
t r a i n , and f o r s i g n a l s i n d i c a t i n g t he approach 
o f a t r a i n , e x c ept as h e r e i n a f t e r p r o v i d e d , end 
s h a l l not proceed u n t i l he oan do so s a f e l y * 

"Mo sto p need be made a t any such c r o s s i n g 
where a p o l i c e o f f i c e r o r a ̂ riafTiff'»contrdl 

" T h i s s e c t i o n s h a l l not a p p l y a t s t r e e t 
r a i l w a y grade c r o s s i n g s w i t h i n a b u s i n e s s o r 
r e s i d e n c e d i s t r i c t * " 

S e c t i o n 321 .1(63), 1958 Code o f I owe, p r o v i d e s ! 

"63* ' O f f i c i a l t r a f f i c c o n t r o l s i g n a l 1 

means any d e v i c e , whether m a n u a l l y , e l e c t r i c a l l y 
o r m e c h a n i c a l l y o p e r a t e d , by which t r a f f i c i s 
a l t e r n a t e l y d i r e c t e d t o s t o p and t o p r o c e e d * " 

S e o t i o n 321.1(6*0, 1958 Code o f Iowa, p r o v i d e s ! 

"6 1** ' R a i l r o a d s i g n 1 o r ' s i g n a l ' means 
any s i g n , s i g n a l , o r d e v i c e e r e c t e d by a u t h o r i t y 
o f a p u b l i c body o r o f f i c i a l or by a r a i l r o a d 
and i n t e n d e d t o g i v e n o t i c e o f t h e pr e s e n c e o f 
r a i l r o a d t r a c k s o r the approach o f a r a i l r o a d 
t r a i n * " 

The Iowa Code t h u s d i f f e r e n t i a t e s between t r a f f i c -
c o n t r o l s i g n a l s and r a i l r o a d s i g n a l s * 

A M i c h i g a n e a s e , U n l H t f S U U a .f i r y . • tnffMrffiTtg** .CffjgPftny 
vt grand, i r ^ n H fWl r9ftf QfiMFftnVf 3 ^ mon. 270, 73 n.». 
2d 905, i s on p o i n t * The M i c h i g a n s t a t u t e s a r e almost 
i d e n t i c a l t o t h e Iowa s t a t u t e s * 

P* A. 19^9* No. 3 0 0 . § 669* CLS 195*+, § 257*669, S t a t . 
Ann. 1952 Rev. § 9.2369, t h e M i c h i g a n s t a t u t e , p r o v i d e s ! 
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**(*) The d r i v e r * * * o f any motor v e h i c l e 
w e i g h i n g over 10,000 pounds, i n c l u d i n g the l o a d 
t h e r e o n , b e f o r e c r o s s i n g at gr a d e any t r a c k o r 
t r a c k s o f a r a i l r o a d , s h a l l s t o p such v e h i c l e 
w i t h i n 50 f e e t but not l e s s than 10 f e e t from 
the n e a r e s t r a i l o f such r a i l r o a d and s h a l l 
l i s t e n and l o c k i n both d i r e c t i o n s a l o n g such 
t r a c k f o r any a p p r o a c h i n g t r a i n , and f o r s i g n a l s 
i n d i c a t i n g the approach o f a t r a i n , except as 
h e r e i n a f t e r p r o v i d e d , and s h a l l not proceed u n t i l 
he can do so s a f e l y » . . 

1 r ( b ) No stop need be mad© a t any such 
c r o s s i n g where a p o l i c e o f f i c e r o r a t r a f f i c -
c o n t r o l s i g n a l d i r e c t s t r a f f i c t o p r o c e e d * " 

P i A. 19^9, No. 3 0 0 , § 7 2 , CIS 195^, § 257*72, S t a t . 
Ann. 1952 Rev. § 9*1872, p r o v i d e s * 

"* T r a f f i c c o n t r o l s i g n a l * means any d e v i c e 
whether m a n u a l l y , e l e c t r i c a l l y or m e c h a n i c a l l y 
o p e r a t e d , by which t r a f f i c i s a l t e r n a t e l y d i r e c t e d 
t o stop and to p r o c e e d * " 

In U n i t e d S ^ e < * f j . r e I nsurance gomg^n,y v. Qraqd T r M n > 
ff o s t e r n Ra,j IfMi f W B W i s u p r a , the Court s t a t e d , , at page 
907 o f 73 N.W. 2dt 

"The t r a f f i c c o n t r o l s i g n a l near t r a c k 1 d i d 
not a l t e r n a t e l y d i r e c t t r a f f i c t o stop and proceed 
and. t h e r e f o r e , d i d not meet the s t a t u t o r y r e q u i r e 
ments o f a t r a f f i c s i g n a l which would excuse 
p l a i n t i f f Fee from b r i n g i n g h i s v e h i c l e to a stop 
b e f o r e c r o s s i n g t r a c k l.» 

Upon the b a s i s of the above a u t h o r i t y , i t i s my o p i n i o n 
t h a t a r a i l r o a d s i g n a l which does not a l t e r n a t e l y d i r e c t 
t r a f f i c t o stop and proceed does not meet the requirement o f 
a t r a f f i c - c o n t r o l s i g n a l , as s t a t e d In s e c t i o n 321*3*f3f 1958 
Code o f Iowa, so as to excuse the d r i v e r o f a motor v e h i c l e 
from s t o p p i n g at r a i l r o a d g rade c r o s s i n g s , as r e q u i r e d by 
s e c t i o n 321.$f3« 

Very t r u l y y o u r s , 

F C : b l 
FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 
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There i s no p r o v i s i o n in the law f o r the withdrawal of a candidal 
name from the b a l l o t , a f t e r h i s nomination papers and a f f i d a v i t 

Honorable Elmer A. Hoth 
State Representative 
Allamakee County 
P o s t v i l l e , Iowa 

My dear Mr. Hothj 
This w i l l acknowledge r e c e i p t of yours of the 29th u i t . 

i n which you advise that you are a Republican candidate f o r 
the Senate from Allamakee and Fayette County, and that your 
nomination papers and a f f i d a v i t have been duly f i l e d w ith the 
Secretary of State. You d e s i r e to know now, as long as your 
papers are f i l e d and in order, i s there any way you can w i t h 
draw and not have your name appear on the primary e l e c t i o n 
b a l l o t . 

In r e p l y thereto I advise you that I enclose herewith 
an Opipion of the Attorney General appearing I h i t h e Attorney 
General's Report f o r 193**, a t page 534, holding that In the 
circumstances r e c i t e d above, the withdrawal of your nomination 
papers Is unauthorized, $ e e a l s o Opinion of Attorney General 
appearing in the Report f o r 19*t6y at page 153.. herewith enclosed. 

May 2, I960 

Yours t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

GS:mmy^ 
Enc: fe 



^ i3€AnD Off n C0MWQLe,--^^q^4^-i454<>^«£^ T i t l e to r e a l property 
' acquired by, the Board of, control pursuant to authorization by the 58th 

General Assembly should be taken and held i n the name of the State of Iowa 
for, use of and by the Board of Control of State I n s t i t u t i o n s . ^ JjLt^JLJ 2^ 

- gr*re /A)377TU 7/OA/5', 

May 3, 1960 

Board of Control of State institutions 

L O C A L 

Attention: Jim 0. Henry, Member 

Gentlemen: 
Reference i s made to your letter under date of April 29, 1960, reading 
as follows: 

"Chapter 159, Acts of the 58th General Assembly, reads as 
follows: 

•SECTION 1. Chapter two hundred eighteen (218), 
Code 1958, i s hereby amended by adding thereto the 
following section; 
"The board of control i s authorized to accept g i f t s 
grants, devises or bequests of real or personal 
property from the federal government or any source. 
The board may exercise such powers with reference 
to the property so accepted as may be deemed 
essential to i t s preservation and the purposes for 
which given, devised or bequeathed,"* 

and, Chapter 160, Acts of the 58th General Assembly, reads as 
follows: 

'SECTION 1, Chapter two hundred eighteen (218), 
Code 1958, i s hereby amended by adding thereto the 
following section: 
"The Board of Control shall have f u l l power, sub
ject to the approval of the budget and financial 
control commit tee to acquire and s e l l real estate 
for the proper uses of said inatitutiona. Real 
estate shall be acquired and sold upon such terms 
and conditions as the board may recommend subject 
to the approval of the budget and financial control 
committee. Upon sale of such real estate, the 
proceeds thereof shall be deposited with the 
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treasurer of state and credited to the general 
fund of the state. There i s hereby appropriated 
from the general fund Of the state a sum equal to 
the proceeds so deposited and credited to the 
general fund of the state to the state board of 
control, which with the prior approval of the 
budget and financial control committee, may be 
used to purchase other real estate or for 
capital improvements upon property under i t s 
control."' 

Our question i s thiat when the Board of control acquires 
or s e l l s real property, i s the Board of Control the grantee 
in the case of acquisition and the grantor i n the case of 
sale, or must the t i t l e vest i n or divest from the State of 
Iowa? 

To cit e a specific examples The Federal Government wishes 
to give a parcel of real property to be used for educa
tional purposes by the Board of Control, who Is the 
grantee, the State of Iowa or the Board of Control? 

We have several pending matters involving this question and 
we s o l i c i t an early reply." 

In reply thereto, I would advise you that t i t l e to a l l real property 
acquired by the Board of Control of State Institutions, pursuant to the 
foregoing Acts of the 58th General Assembly, and any and a l l improve
ments erected thereon, should be taken and held in the name of the 
sovereign State of Iowa for use of and by the Board of Control of State 
Institutions. 

Very truly yours, 

Carl H. Pesch, 
Assistant Attorney General 

CHP:cg 



1 V e r i f y i n g the number of signatures on nomination papers required 
by Section ^3.20, Code 1958, i s the duty of the county a u d i t o r . 

2. The primary law makes no p r o v i s i o n f o r the f i l l i n g of vacancies 
i n candidacies f o r primary e l e c t ions. (J&^^^J fa ffii^^u 

Hay 3, i960 

Hon. C. Edwin Gilmour 
G r i n n e l l , Iowa 

Osar Senator: 

This w i l l acknowledge r e c e i p t of yours of the 2d I n s t , in 
which you s t a t e d : > 

"On Thursday, A p r i l 21, I960, at the Court House i n 
Montezuma, the County A u d i t o r , the County C l e r k of 
Court, and the County Attorney of Poweshiek County, 
a f t e r a hearing, declared that the nomination papers 
of two Democratic candidates f o r the o f f i c e of 
county a u d i t o r and county c l e r k of court had i n 
s u f f i c i e n t s i gnatures and th a t , t h e r e f o r e , the names 
of these Democratic candidates should-not be placed 
on the June £ b a l l o t . " 

and you ask f o r an opfnlori on two matters involved in the 
foregoing a c t i o n : 

"one r e l a t i n g to the hearing i t s e l f and the other 
r e l a t i n g to the vacancies on the b a l l o t r e s u l t i n g 
from the tearing.". 

I advise as f o l l o w s : 
1. The number of signatures required on nomination papers 
i s provided by Chapter **3, Code 1958, s p e c i f i c a l l y S e c t ion 
43.20. V e r i f y i n g the number of s i g n a t u r e s , according to an 
o p i n i o n of th|s department appearing In the Attorney General's 
Report of 1932, at page 197, Is the duty of the county a u d i t o r . 
This o p i n i o n s t a t e s the f o l l o w i n g : 
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•'ELECTIONS — NOMINATION PAPERS: It i s not the duty of 
the county a u d i t o r to check the nomination papers as to 
whether or not a l l the s i g n e r s belong to a p a r t i c u l a r 
p a rty. He only must determine whether there are s u f f i 
c i e n t s i g n e r s . (Sec. 5**3, Code of 1931.) 
" A p r i l 1, 1932. County Attorney, Fort Dodge, Iowa: We 
acknowledge r e c e i p t of your l e t t e r of February I I , 1932, 
requesting the o p i n i o n of t h i s department on the f o l l o w 
ing q uestion: 

Where nomination papers are f i l e d pursuant to 
the p r o v i s i o n s of Chapter 36, Code of 1931. Is 
i t the duty of the county a u d i t o r to chock these 
nomination papers w i t h a view of determining 
whether or not those who have signed the nomina
t i o n papers are a l l members of the party f o r 
which the candidate i s nominated? 

"We are of the o p i n i o n that the county a u d i t o r has 
nothing to do w i t h the determining of whether or not 
persons whose names are signed to the nomination papers 
are or are not members of the p a r t i c u l a r p a r t y . It i s 
only h i s duty to check the nomination papers f o r the 
purpose of determining only the number of signers thereon 
and that the a f f i d a v i t r e q uired by Section 5^3, Code of 
1931, has been p r o p e r l y executed." 

2. As to the f i l l i n g of the vacancies in'candidacies r e s u l t 
ing from the i n s u f f i c i e n c y of the number of signatures upon 
nomination papers, I r e f e r you to the Opinion of t h i s depart
ment issued June 9„ 1958, t o John V/. Kellogg, Harrison County 
Attorney, M i s s o u r i V a l l e y , Iowa, where a l i k e s i t u a t i o n was the 
subject of a r u l i n g . Copy of t h i s Opinion i s enclosed here
w i t h . 

Very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:mmh*» 
Enc: 1 



SCHOOLS! Teacher c o n t r a c t s Under s e c t i o n 279*13* a 
m o d i f i c a t i o n t o an o r i g i n a l c o n t r a c t coi s t i t u t e s a new 
c o n t r a c t f o r the e n s u i n g year and p r e c l u d e s another s c h o o l 
d i s l r i c t from c o n t r a c t i n g Jftith a t e a c h e r as a matter o f law* 

yJ/(ro) ^t>6~^f Hay S W O 

Mr. John C. lie Dona Id 
D a l l a s County A t t o r n e y 
D a l l a s C e n t e r , Iowa 

Dear Mr. 3cJDonaldi 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f A p r i l 
15 i n which you s t a t e the f o l l o w i n g * 

"Chapter 379*13 o f t h e 1958 Cod© p r o v i d e s 
w i t h r e s p e c t t o c o n t r a c t s w i t h t e a c h e r s t h a t the 
* • • • s a i d c o n t r a c t s h a l l rera&in i n f o r c e and 
a f f e c t f o r the p e r i o d s t a t e d i n t h e c o n t r a c t and 
t h e r e a f t e r s h a l l be a u t o m a t i c a l l y c o n t i n u e d i n 
f o r c e and e f f e c t f o r e q u i v a l e n t p e r i o d s ) except 
a* m o d i f i e d o r t e r m i n a t e d by mutual agreement 
o f the Board o f D i r e c t o r s and t h e t e a c h e r , u n t i l 
t e r m i n a t e d as h e r e i n a f t e r p r o v i d e d * On o r b e f o r e 
A p r i l l 5 t h o f each y e a r th« t e a c h e r may f i l e h i s 
w r i t t e n r e s i g n a t i o n w i t h t h e S e c r e t a r y o f the 
Board o f D i r e c t o r s • • **• 

"I n t h i s case t h e t e a c h e r was s e r v i n g under 
the r e g u l a r f i r s t y e a r c o n t r a c t w i t h t e a c h e r for© 
c o n t r a c t p r o v i d e d by t h e Iowa A s s o c i a t i o n o f 
School Boards* On a p p r o x i m a t e l y fifiarch l£, i 9 6 0 
the Board o f E d u c a t i o n o f f e r e d s a i d t e a c h e r an 
e x t e n s i o n o f the c o n t r a c t f o r one y e a r w i t h 
s l i g h t l y d i f f e r e n t p r o v i s i o n s and f o r an I n c r e a s e 
i n s a l a r y * The Board r e q u e s t e d t h a t t h e o f f e r 
be a c c e p t e d o r r e j e c t e d w i t h i n a p p r o x i m a t e l y two 
weeks i n o r d e r t h a t t h e y would be a b l e t o p l a n 
f o r t h e e n s u i n g y e a r * The t e a c h e r e l e c t e d t o 
acc e p t the Boards o f f e r and an agreement t o mo d i f y 
t e a c h e r s c o n t i n u i n g c o n t r a c t was executed by the 
t e a c h e r end by the Board o f D i r e c t o r s * Th$ forw 
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used was t h a t p r o v i d e d by the Iowa A s s o c i a t i o n 
o f S c h o o l Boards e n t i t l e d 'Agreement t o Siod l f y 
t e a c h e r ' s C o n t i n u i n g C o n t r a c t ' . A p p r o x i m a t e l y 
one o r two weeks a f t e r t h e t e a c h e r a c c e p t e d the 
c o n t r a c t e x t e n s i o n and m o d i f i c a t i o n i n w r i t i n g 
but p r i o r t o A p r i l 15, I960, the t e a c h e r f i l e d 
h i s w r i t t e n r e s i g n a t i o n w i t h the S e c r e t a r y o f 
th e Board o f D i r e c t o r s , a p p a r e n t l y h a v i n g found 
a t e a c h i n g p o s i t i o n of f a r i n g h i g h e r annual com
p e n s a t i o n . 

" A p p a r e n t l y t h i s p r a c t i c e has been r a t h e r 
widespread which l e a v e s a Board o f E d u c a t i o n 
p r a c t i c a l l y h e l p l e s s * The Board f e e l s t h a t t he 
m o d i f i c a t i o n agreement s i g n e d by t h e t e a c h e r 
f o r the e n s u i n g year In e f f e c t c o n s t i t u t e s a new 
c o n t r a c t and t h a t t h e p r o v i s i o n i n the s t a t u t e 
p r o v i d i n g f o r the t e a c h e r s r i g h t t o r e s i g n i n 
w r i t i n g on o r b e f o r e A p r i l l 5 th i n each year 
would n ot a p p l y i n t h i s ca s e u n t i l A p r i l l£, 
l 9 6 l • 

" I am i n c l i n e d t o t h e v i e w o f the Board o f 
E d u c a t i o n s i n c e t o h o l d o t h e r w i s e would render 
new c o n t r a c t s w i t h t e a c h e r s m e a n i n g l e s s * I t 
would appear t h a t t e a c h e r s agreements s h o u l d 
be as b i n d i n g as agreements s i g n e d by any o t h e r 
p e r s o n * " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s * 

As referred to i n your l e t t e r , t h e a p p l i c a b l e s e c t i o n 
i n v o l v e d i s S e c t i o n 279*13, as amended by t h e 58th G e n e r a l 
Assembly* The s e c t i o n i s much too l o n g t o s e t out In f u l l 
and i s t h e r e f o r e d e l e t e d from t h i s l e t t e r * 

An e x a m i n a t i o n o f S e c t i o n 279*13 d i s c l o s e s t h a t a l l 
t e a c h e r s ' c o n t r a c t s must be In w r i t i n g p r i o r to the e n s u i n g 
s c h o o l y e a r * The c o n t r a c t s h a l l be f o r a s p e c i f i e d p e r i o d 
o f t i m e ) namely, one y e a r * I t i s el e m e n t a r y t h a t , i n t h e 
absence o f s t a t u t o r y a u t h o r i t y , a c o n t r a c t cannot c o n f e r a 
r i g h t o f p e r p e t u i t y , and i f the i n s t r u m e n t does, i t s h o u l d 
be a v o i d e d . He«fl Y l , ,1 tWft A l t t M f , H ^ L g f t t L P f t i n C t t f tl a

2 °7 
Iowa 820. 221 N.«. 19^* In S e c U o n 279»13» Code 1958, t h e r e 
i s s p e c i f i c s t a t u t o r y a u t h o r i t y p r o v i d i n g f o r a c o n t i n u a t i o n 
o f a w r i t t e n c o n t r a c t u n l e s s a v o i d e d p r i o r to a s p e c i f i c d a t e 
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i n a ccordance w i t h S e c t i o n 279.13» Code 19?8. the _ 
t e a c h e r * * o r i g i n a l c o n t r a c t w i t h the aohool d i s t r i c t does 
hot c e a s e , u n l e s s m o d i f i e d o r t e r m i n a t e d by mutual agreement* 
The p r i v i l e g e o f r e s i g n i n g o r m o d i f y i n g a t e a c h e r ' s 
c o n t r a c t r e f e r s o n l y t o t h e o r i g i n a l c o n t r a c t i n f o r c e f o r 
the c u r r e n t y e a r , t o t a k e e f f e c t f a r t h e e n s u i n g y e a r * When 
an agreement I s made by mutual consent o f the p a r t i e s , i t 
t e r m i n a t e s t h e o r i g i n a l c o n t r a c t and c r e a t e s a new c o n t r a c t 
f o r t h e e n s u i n g y e a r , even though the agreement o n l y m o d i f i e d 
t h e o r i g i n a l c o n t r a c t i n p a r t , and a l l o w e d the r e s t t o s t a n d * 
HtMfcfyff Mtw l « n|fl y« JMbV? ^ flytory f k f t Am*, .foUi 202 tows 
1270, 211 N.W. SJoQ. Thus a r e s i g n a t i o n by The t e a c h e r would 
g i v e n o t i c e o f h i s i n t e n t t o breach the c o n t r a c t f o r t h e 
e n s u i n g y e a r * 

W h i l e i t i s t r u e t h a t t h e t e a c h e r would be l i a b l e f o r 
a b r e a c h o f c o n t r a c t , more i m p o r t a n t i s t h e s t a t u t o r y 
a u t h o r i t y found In S e c t i o n 279*13* Code 1958. which p r o h i b i t s 
any s c h o o l d i s t r i c t i n lows from h i r i n g t h e t e a c h e r i n 
q u e s t i o n who i s under c o n t r a c t f o r t h e e n s u i n g y e a r * Thus 
any t e a c h e r ' s c o n t r a c t f o r t h e e n s u i n g s c h o o l y e a r i n a n o t h e r 
s c h o o l d i s t r i c t i s v o i d and payment t o the t e a c h e r would be 
I l l e g a l * 

Y o urs v e r y t r u l y , 

THEODOR V* REHMAWN, JR. 
A s s i s t a n t a t t o r n e y g e n e r a l 

TWRtbl 
cc» J o e D a v i s 

P a u l J o h n s t o n 



W r i t i n g the names.of persons seeking o f f i c e on a blackboard w i t h i n 
the p o l l ing place,; or w i t h i n 100 f e e t of the p o l l i n g place, would 
cons-titute e l e c t i o n e e r i n g p r o h i b i t e d by Code secti o n J+9.107. 

May 5, I960 

Mr. A. F. Draheim, J r . 
Wright County Attorney 
C1 a r i on, i owa 

Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 19th u l t . 
in which you•submitted the f o l l o w i n g : 

"This o f f i c e i s requesting your opinion regarding 
the f o l l o w i n g : 
"FACTS: Ce r t a i n Township Trustees, whose terms 

of o f f i c e e x p i r e t h i s year, f a i l e d to 
f1 l a nomination papers, and consequently 
t h e i r names w i l l not appear on the b a l 
l o t of t h e i r party f o r the coming primary 
e l e c t i o n . It has been a custom that in 
such s i t u a t i o n s , the Township e l e c t i o n 
o f f i c i a l s would place the names of the 
i n d i v i d u a l s and the date t h e i r terms ex
p i r e on a blackboard witlhin the immediate 
v o t i n g area to inform the e l e c t o r s of the 
township. This method would avoid numerous 
questioas being asked the e l e c t i o n o f f i c i a l s ' 
by the e l e c t o r s during the marking of the 
b a l l o t s . 

"QUERY: Does the p r a c t i c e of w r i t i n g the names on 
the blackboard or posting them w i t h i n 100 
f e e t of the Immediate v o t i n g area c o n s t i t u t e 
e l e c t i o n e e r i n g as provided by the Iowa Code 
Section 49.107 (1953)?" 

In reply thereto I would advise that in my opinion the 
p r a c t i c e of w r i t i n g the names of persons seeking o f f i c e 
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on a blackboard w i t h i n the polling place or w i t h i n 100 fe e t of 
the boiling place, would c o n s t i t u t e e l e c t i o n e e r i n g p r o h i b i t e d 
by Code s e c t i o n 49.107. 

Very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:mmh4 



TAXATOffe.. Sales. Tam ffcmfilm - Sas used by fanner to dry com Is 
ran proctsslno « w sublet to sales ta«. ( J L ^ ^ ~fc 

Ifiay 5, I960 

Mr* David H^Hs 
Greene Count, Attorney 
Courthouse 
Jefferson, Iowa 

tear Mr, Umitt 

tm is in ammt to yaw letter of April 8, i960, in tshteh yaa 

set out Information concerning the use of L . P. Gas by a farrier to dry 

bis corn. Your latter staled as fellows: 

**H« further contends that under Hula 2i>, that he is entitled 
to exemption under sub-section S thereof, ytkicb provides lor the 
grinding Of feed, hauling of oats, drying, sowing etc. Apparently, 
the Sales Tax Division contends that this Smttm is applicable 
ooly for seed com Producers or others who dry grain co.timarclally 
although I am tmble to sea any distinction. The farsier must dry 
the eraln before he can market it* This is also true of the Seed 
Com Producers, frying would not be dona if the earn was of 
sufflelam matsture content to permit It to be kapt safely* In other 
words, If the grain Is not dried, It will not feriflf It's full market 
value and certainly it Is being prepared far market the same as the 
seed com operator. He farther contends that drying is proeesstas 
as defined in the Rules.* 

lit answer to your Inquiry as to whether Rule 26 or ft ule 94.1 

exempts L. P. Gas from sales U M have set out your letter altsosfc in Us 

entirety because I want to offer suggestions on various parts of it. initially, 

it Is mil to state that the Rules m the Tax Commission's interpretations 

of lite governing sections of the code* Thus, the eode sections are the 

folding principles as determining the applicable law. Of course. Section 
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422.43 establishes the retail tales tax, but 1 should like to direct yew 

attention to Section 422.42t Definitions. The portions of the latter section 

that are pertinent here are m follow*! 

** 'Retail sale1 or •$*}# at retail* means the sate to a consumer 
or to any person for any purpaso, other than for orocessloe or for 
resale of taneible personal property * * * . Tangible personal property 
is sold for processing: within the meaning of this subsection only when 
it is Intended that such property shall by means of fabrication, 0001* 
pounding, manufacturing, or germination become an integral part of other 
tangible perBonal property intended to hi said ultimately at retail, 

It is suggested that the processing referred to in the code is not the 

type indicated In your request for an opinion. Tas Commission Role No* 26(8} 

Indicates that "drying, sorting and grading 9*aln for sale" is not subieet to tttet 

sales tax. It is further suggested that this has reference to processing and In 

order to determine the applicability of the sales tax the terra "processing" imist 

be (Jeflnad. Ir Kennedy v. State Board of Assessment and Review, 224 Iowa 

405, the Court states In reference to processing! 

" •* * * a change in the form of the article Itself by artificial 
or natural means' and as ,soma change made in the natural product as 
the curing of meats, canning of vegetables and * * * the glazing of 
an e&sshell to better preserve the eej * * **** 

Also, in Cochrane v. Oeener, 94 U.S. 7S0, the Court stated* 

**A mode of treatment of certain materials to produce a given 
result. It Is an act, or a series of acts, perforated upon the subject* 
matter to be transformed end reduced to a different state or thing." 

in addition, the Court in Fischer, etc., Storage Co. v. State Tax 

€ofnrolssi«n, £ 4 8 Iowa 497, stated: 
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"We think the exemption we Have uphald is wltnln the spirit 
as well as the letter; of the law. Courts have frequently pointed cut 
that an Important reason for processing exemptions fs that the cost 
of the processing is Included In the price of the product ultimately 
sold at retail/ thus Increasing the sales tax the consumer i s required 
to pay. The purpose of this exemption may well have been to avoid 
doubl: taxation and prevent an increase In the ultimate price to the 
consumer, /liter all It Is he who bears the whole tax whether confuted 
on the price he pays or Included therein." 

It Is submitted that no exemption exl$ts under ft Hit .2$ or Rule 94.1 

for the to considered in this waiter. The fact tint his com i s wet or dry 

will effect the price he is able to obtain for i t mi the purpose it is purchased 

lo t . EJut ttm drying of the corn Is net processing in the-satttft thai a change 

is made or that the cost of the processing is included In the price of the product 

ultimately sold at retai l , in some cases* the drying of corn i s necessary for It 

to be marketed at a l l ; hot i s not a progestine, of the com. 

Tax Commission £wle Ho. 24(8) indicates "drying, sorting and sradlng 

grain" as the activities where no sales tax is necessary In the use of <jas 

(and other fuels) to perform then, it la submitted that tha seed com operator 

does these thing* in preparation of selling tangible personal property to the 

consumer. Hence, the sates tax for processing purposes Is passed on to the 

consumer. The §as used by the faraier for the drying of his com i s comparable 

io commercial drying In what It accomplishes, but under the strict construction 

of- Section 422.42 ha has not processed It. Therefore, in view of the afore

mentioned section, it is submitted the sales tax is properly applied to the 

U F. Gas purchased by the individual farmer. 

The reference to "operating farm equipment* In Role 94.1 must he 
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consider*.* a/lth the refnalttder of the applicable lcntertce,, which reads*. -

*The tarat 'tartflble personal property consumed in Implements 
of husbandry/ as used above, Is construed to Include only motor 
vehicle fuel used In farm tractors or used in operating farm equipment 
drawn $r propelled by farm tractors engaged in agricultural production." 

Hence, It If submitted that no axenptlon is Intondad for t . P. Gas used In 

drying com* 

Very truly yoorS# 

M a i d *J, Gallon 
Assistant Attorney general 

l y s h f s 
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1. I n s u f f i c i e n c y ofinomfnation papers determined under Chapter kk 

would not have the e f f e c t of c r e a t i n g a vacancy In the 
nomination* 

2. / F l l l i n g a vacancy In candidates, Is r e s t r i c t e d to a w r l t e r l n vote, 
( J t i ^ ^ J - f i O^CI*^, ^t^c^Uc^U 

Mr. Vincent E. Johnson 
Poweshiek County Attorney 
'Montezuma, Iowa 

Dear Mr. Johnsonj 

This w i l l acknowledge r e c e i p t of yours of the 2d In s t , in which 
you submitted the f o l l o w i n g : 

" I would l i k e to request an o p i n i o n in regard to the f o l 
lowing: 
" A c t i n g pursuant to the p r o v i s i o n s of Section. of the 
1958 Code of Iowa, the County A u d i t o r , Clerk of the Di s 
t r i c t Court, and County Attorney a l l in and f o r Poweshiek 
County, Iowa, considered o b j e c t i o n s f i l e d with.the County 
Au d i t o r as to the s u f f i c i e n c y of nomination papers f i l e d 
by c e r t a i n candidates w i t h s a i d County A u d i t o r , and as & 
r e s u l t of s a i d c o n s i d e r a t i o n , the A u d i t o r , Clerk and 
County .Attorney held that such nomination papers d i d not 
meet the requirements of law and therefore should be re
j e c t e d . 
riThe question now i s , does a vacancy e x i s t i n respect to 
such nominations f o r candidacy as w i l l permit such vacancy 
to be f i l l e d in compliance w i t h the p r o v i s i o n s of Se c t i o n 
44.11 by a convention or caucus of the p a r t i c u l a r p o l i t i c a l 
party whose candidate was a f f e c t e d by the determination 
that the nomination papers p r e v i o u s l y f i l e d by such can
didate were i n s u f f i c i e n t and ther e f o r e no candidate pres
e n t l y e x i s t s f o r such party at the June primary. 
"In the a l t e r n a t i v e , Is there any other manner, except by 
the use of a w r i t e - i n vote at the primary f o r the p o l i t i c a l 
party in question t o e s t a b l i s h a candidate f o r the p a r t i c u 
l a r o f f i c e involved f o r the general e l e c t i o n t o be held In 
November, I960? 
" T r u s t i n g that you w i l l give me an immediate rep l y to t h i s 
since i t involves whether the County Auditor should accept 



Mr. Vincent E. Johnson -2- May 3, I960 

and place the name of a candidate on the b a l l o t at the 
primary e l e c t i o n In the event such party should attempt to 
nominate a new candidate a t a convention Subsequent to the 
r u l i n g of the A u d i t o r , C l e r k and County Attorney on the 
o b j e c t i o n s to the nomination papers f i l e d . " 

In r e p l y thereto 1 advise as f o l l o w s : 
1. It Is a major premise that Chapter kh, Code 1958, i s 

concerned w i t h NOMINATIONS MADE BY CONVENTION OR CAUCUS, and that 
Chapter 43, Code 1958, i s concerned w i t h NOMINATIONS BY PRIMARY 
ELECTIONS, and that such nominations w i l l not be made u n t i l the 
primary e l e c t i o n to be held on June 6. 

Chapter 44, Code 1958, de a l s w i t h the le g a l s u f f i c i e n c y 
of the c e r t i f i c a t e s of nomination, or wi t h the e l i g i b i l i t y of the 
candidates. 

With regard to S e c t i o n 44.4, Code 1958, any person hav
ing the r i g h t to vote may f i l e o b j e c t i o n s to the leg a l s u f f i c i e n c y 
of the c e r t i f i c a t e of nomination, or to the e l i g i b i l i t y of the 
candidate. Neither of these s i t u a t i o n s appears to e x i s t . Ob
j e c t i o n s f i l e d were to the s u f f i c i e n c y of nomination papers and 
not to the c e r t i f i c a t e of nomination, and d i d not concern the 
e l i g i b i l i t y of the candidate f o r o f f i c e . 

Therefore, under the foregoing circumstances, at the 
hearing, the County A u d i t o r , C l e r k of the D i s t r i c t Court, and 
County Attorney passed on nomination papers, and not on c e r t i f i 
cates of nomination, under Chapter 43,Code 1958, and exceeded 
t h e i r power and a u t h o r i t y , In other words, there was drawn i n 
the question before that body n e i t h e r a c e r t i f i c a t e of nomination 
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nor the e l i g i b i l i t y of a candidate. Their d e c i s i o n of the In
s u f f i c i e n c y of nomination papers would not have the e f f e c t of 
c r e a t i n g a vacancy i.n the nomination. 

2. In any event, the vacancy Is not i n nomination, but 
In t h e c a n d i d a t e f o r nomination. Chapter kk, Code 1958, con
cerns i t s e l f w i t h NOMINATIONS. Chapter **3, Code 1953, concerns 
i t s e l f w i t h the CANDIDATES FOR NOMINATIONS. If there be a vacancy, 
i t i s a vacancy In candidates, and n e i t h e r convention nor caucus 
would have a u t h o r i t y to f i l l the vacancy. 

S e c t i o n hk.\), Code 1958, provides f o r f i l l i n g vacancies 
where a c a n d i d a t e d e c l i n e s a nomination, or d i e s before e l e c t i o n 
day, or a c e r t i f i c a t e of nomination i s h e l d i n s u f f i c i e n t or i n 
o p e r a t i v e , or any o b j e c t i o n i s made to a c e r t i f i c a t e o f nomina
t i o n , o r t o the e l i g i b i l i t y o f any c a n d i d a t e t h e r e i n named. 
None of these s i t u a t i o n s i s present in the s i t u a t i o n you present. 
Therefore, f i l l i n g a vacancy would be r e s t r i c t e d to a w r i t e - i n 
v o t e In the event a vacancy Is d e c l a r e d . 

See Opinion of Attorney General to John W. K e l l o g g , 
Ha r r i s o n County Attorney, Issued June 9, 1958, copy of which 
Is enclosed. 

Very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 0S:mnh4 

Enc: 1 



A s t i c k e r wlth a candidate's name on i t may be pasted on the 
b a l l o t by th_e e l e c t o r instead of w r i t i n g in the name of the 
person f o r wfiomXhe d e s i r e s to vote. These s t i c k e r s may^be 

Mr. Edward F. Samore 
Woodbury County Attorney 
204 Courthouse 
Sioux C i t y , Iowa 

Dear Mr. Samore: 

This w i l l acknowledge r e c e i p t of yours of the 6th i n s t . in which 
you submitted the f o l l o w i n g : 

"A candidate d e s i r e s to q u a l i f y as a candidate f o r the 
November i960 e l e c t i o n . He i s conducting a w r i t e - i n 
campaign and contemplates the p r o v i d i n g of p r i n t e d 
s t i c k e r s to be used by the v o t e r to place the name of the 
w r i t e - i n candidate on the Primary b a l l o t . 
"Your opinion Is requested as to the use of such s t t c k e r s 
and under what c o n d i t i o n s such use i s proper. We d e s i r e 
an e a r l y o pinion because of the nearness of the primary 
e l e c t i o n of t h i s year." 

In re p l y thereto I would advise you that I t has long been the 
view of t h i s department that a s t i c k e r w i t h a candidate's name 
on It may be pasted on the b a l l o t by the e l e c t o r instead of 
w r i t i n g i n the name of the person f o r whom he d e s i r e s to vote. 
These s t i c k e r s may l e g a l l y be used one hundred f e e t from the 
p o l l i n g p l a c e . See Opinion of Attorney General in the Report 
f o r 1925-26, at page 253; Opinion of the Attorney General In 
the Report f o r 1923-24, at page 162; Opinion of the Attorney 
General In the Report f o r 1916, at page 162. 

Very t r u l y , 
OS;mmh4 OSCAR STRAUSS 

F i r s t A s s i s t a n t Attorney General 



A st i cker' WJrt h a candidate's name on i t may be pasted on the 
b a l l o t by the - e l e c t o r , instead of w r i t i n g in the name of the 
person f o r whom He d e s i r e s to vote. These s t i c k e r s may be 
l e g a l l y d i s t r i b u t e d 100 f e e t from the p o l l i n g p lace. 

May 10, 1960 

Mr. Edward F, Samore 
Woodbury County Attorney 
20k Courthouse 
Sioux C i t y , Iowa 

Dear Mr. Samore; 

This w i l l acknowledge r e c e i p t of yours of the 6th Ins t , i n which 
you submitted the f o l l o w i n g : 

"A candidate d e s i r e s to q u a l i f y as a candidate f o r the 
November I960 e l e c t i o n . He Is conducting a w r i t e - i n 
campaign and contemplates the p r o v i d i n g of p r i n t e d 
s t i c k e r s to be used by the v o t e r to place the name of the 
w r i t e - i n candidate on the Primary b a l l o t . 
"Your o p i n i o n Is requested as t o the use of such s t t c k e r s 
and under what c o n d i t i o n s such use Is proper, We d e s i r e 
an e a r l y o p i n i o n because of the nearness of the primary 
e l e c t i o n of t h i s year." 

In re p l y thereto I would advise you that i t has long been the 
view of t h i s department that a s t i c k e r w i t h a candidate's name 
on It may be pasted on the b a l l o t by the e l e c t o r instead of 
w r i t i n g in the name of the person f o r whom he d e s i r e s to vote. 
These s t i c k e r s may l e g a l l y be used one hundred f e e t from the 
p o l l i n g p l a c e . See Opinion of Attorney General In the Report 
f o r 1925-26, at page 253} Opinion of the Attorney General i n 
the Report f o r 1923-24, at page 162; Opinion of the Attorney 
General i n the Report f o r 1916, at page 162. 

Very t r u l y , 

QS;mmM* OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



Code s e c t i o n 49.9 p r o v i d e s : No person s h a l l v o t e i n 
aravy p r e c i n c t but, t h a t o f - h i s r e s i d e n c e , e x cept as pr 

May 10, I960 

Mr. R a l p h L. NeuzM 
Johnson County A t t o r n e y 
603 Iowa S t a t e Bank B l d g . 
Iowa C i t y , Iowa 

Dear Mr. N e u z i 1 : 

T h i s w i l l acknowledge r e c e i p t of y o u r s of the 6th i n s t . i n w h i c h 

you s u b m i t t e d the f o l l o w i n g : 

"Request i s made f o r an o p i n i o n c o n c e r n i n g the f o l l o w i n g 
p r o p o s l t i b n : ' 

"Can a p o l l i n g p l a c e be s e t up o u t s i d e the b o u n d a r i e s of 
a p r e c i n c t i n a c i t y o r town by the Mayor o r C l e r k , as 

. s e t out i n S e c t i o n 49.22 of the 1958 Code of Iowa, o r 
must each p r e c i n c t have a p o l l i n g p l a c e ? 

"The C i t y C o u n c i l o f Iowa C i t y r e c e n t l y d i v i d e d some o f 
the e x i s t i n g wards i n t o a d d i t i o n a l p r e c i n c t s . One o f the 
p r e c i n c t s , p a r t i c u l a r l y the second p r e c i n c t o f the t h i r d 
ward, does not have a s u i t a b l e p l a c e i n which t o h o l d an 
e l e c t i o n . There i s , however, Horace Mann p u b l i c School 
a v a i l a b l e but i t i s l o c a t e d a c r o s s the s t r e e t and o u t s i d e 
the b o u n d a r i e s of the second p r e c i n c t of the t h i r d ward, 

" W i t h r e f e r e n c e t o the above p r o p o s i t i o n , we a r e w a n t i n g 
t o know whether o r not the p e o p l e who l i v e i n the second 
p r e c i n c t o f the t h i r d ward can go out o f t h e i r p r e c i n c t 
and v o t e a t a p o l l i n g p l a c e l o c a t e d o u t s i d e t h e i r pre
c i n c t . Only the p e o p l e of second p r e c i n c t t h i r d ward 
would be p e r m i t t e d . t o v o t e a t the Horace Mann School w h i c h , 
as I s a i d b e f o r e , i s l o c a t e d o u t s i d e the boundary o f second 
p r e c i n c t t h i r d ward." 

In r e p l y t h e r e t o 1 c a l l your a t t e n t i o n , w i t h r e s p e c t t o the 

v o t i n g p l a c e of e l e c t o r s , t o S e c t i o n 49.9, Code 1958, which 

p r o v i des: 
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"49.9 Proper place of v o t i n g . Mo person s h a l l vote 
In any p r e c i n c t but that of h i s residence, except as 
provided i n s e c t i o n 363.21." 

There appears to be no exception to t h i s requirement except 
that provided In S e c t i o n 363.21, Code 1958, and the pro
v i s i o n s of S e c t i o n 49.10, Code 1958, 

Very t r u l y , 

0S:mmh4 

OSCAR 

F i r s t 

STRAUSS 

Ass I s t a n t A t t o r n e y General 



Code s e c t i o n 49.9 provides: No person s h a l l vote In 
amy p r e c i n c t but that of h i s residence, except as pro 
vided i n sect ion 363.21. 

May 10, I960 

Mr. Ralph L. Neuzil 
Johnson County Attorney 
603 Iowa State Bank Bldg. 
Iowa C i t y , Iowa 

Oear Mr. Neuzl1: 

This w i l l acknowledge r e c e i p t of yours of the 6th Inst, in which 
you submitted the f o l l o w i n g : 

"Request i s made f o r an o p i n i o n concerning the f o l l o w i n g 
p r o p o s i t l S n : , 
"Can a p o l l i n g place be set up outside the boundaries of 
a p r e c i n c t i n a c i t y or town by the Mayor or C l e r k , as 
set out In Section 49.22 of the 1958 Code of Iowa, or 
must each p r e c i n c t have a p o l l i n g place? 
"The C i t y Council of Iowa C i t y r e c e n t l y d i v i d e d some of 
the e x i s t i n g wards i n t o a d d i t i o n a l p r e c i n c t s . One of the 
p r e c i n c t s , p a r t i c u l a r l y the second p r e c i n c t of the t h i r d 
ward, does not have a s u i t a b l e place i n which to hold en 
e l e c t i o n . There Is , however, Horace Mann p u b l i c School 
a v a i l a b l e but i t i s l o c a t e d across the s t r e e t and o u t s i d e 
the boundaries of the second p r e c i n c t of the t h i r d ward. 
"With reference to the above p r o p o s i t i o n , we are wanting 
to know whether or not the people who l i v e i n the second 
p r e c i n c t of the t h i r d ward can go out of t h e i r p r e c i n c t 
and vote at a p o l l i n g place located outside t h e i r pre
c i n c t . Only the people of second p r e c i n c t t h i r d ward 
would be permitted to vote at the Horace Mann School which, 
as I s a i d before, Is located o u t s i d e the boundary of second 
p r e c i n c t t h i r d ward." 

In r e p l y t h e r e t o I c a l l your a t t e n t i o n , with respect to the 
v o t i n g place of e l e c t o r s , t o S e c t i o n 49.9, Code 195S, which 
provides: 
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••49.9 Proper place o f - v o t i n g . No person s h a l l vote 
In any p r e c i n c t but that of h i s residence, except as 
provided In s e c t i o n 3 6 3 . 2 1 . " 

There appears to be no exception to t h i s requirement except 
that provided in S e c t i o n 3 6 3 . i l , Code 1958, and the pro
v i s i o n s of Section 49.10, Code 1958. 

Very t r u l y , 

OS: mmMf 

OSCAR 
F i r s t 

STRAUSS 
A s s i s t a n t Attorney General 

http://363.il


MOTOR VEHICLES: F i n a n c i a l R e s p o n s i b,i 1 i t y — A c t i o n I n s t i t u t e d -
An a c t i oh : f 3 f-damages, w i i h T n t h e c o n t e m p l a t i o n o f s e c t i o n 
3 2 l f t . 7 ( 2 ) , i s i h & t i tu.ted. when commenced, u n d e r t h e D i v i s i o n s 

May 10, I 9 6 0 

Mr. D. M. S t a t t o n , C o m m i s s i o n e r 
D e p a r t m e n t o f P u b l i c S a f e t y 
L O C A L 

Dear Mr. S t a t t o n : 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f 
A p r i l 1*+, i n w h i c h you s t a t e : 

" Y o u r O p i n i o n on t h e f o l l o w i n g m a t t e r i s 
r e q u e s t e d . 

"Under t h e p r o v i s i o n s o f S e c t i o n 321A-7 
( 2 ) t h e D r i v e r s L i c e n s e D i v i s i o n must t e r m i n a t e 
321A.5 s u s p e n s i o n s i f t h e s u b j e c t p r o v e s t o t h e 
D r i v e r s L i c e n s e D i v i s i o n t h a t one y e a r f r o m 
t h e d a t e o f t h e a c c i d e n t h a s e l a p s e d and no a c t i o n 
f o r damages h a s been i n s t i t u t e d . In v i e w o f RCP 
48 and *+9» o u r q u e s t i o n i s 'When has an a c t i o n 
been i n s t i t u t e d w i t h i n t h e c o n t e m p l a t i o n o f 
S e c t i o n 321f t .7(2)7 We h a v e a c o n c r e t e c a s e 
p r e s e n t e d t o us now where t h e answer t o o u r 
q u e s t i o n , h e r e , w i l l d e t e r m i n e w h e t h e r o r n o t 
a d r i v e r s h o u l d l o s e h i s d r i v i n g p r i v i l e g e s . " 

S e c t i o n 3 2 1 A . 7 ( 2 ) , 1958 Code o f Iowa, p r o v i d e s : 

" 3 2 1 A . 7 D u r a t i o n o f s u s p e n s i o n . The 
l i c e n s e and r e g i s t r a t i o n and n o n r e s i d e n t ' s 
o p e r a t i n g p r i v i l e g e s u s p e n d e d as p r o v i d e d i n 
s e c t i o n 3 2 1 A . 5 s h a l l r e m a i n so s u s p e n d e d and 

. s h a l l n o t be renewed n o r s h a l l any s u c h l i c e n s e 
o r r e g i s t r a t i o n be i s s u e d t o s u c h p e r s o n u n t i l : 

t»* * * 

" 2 . One y e a r s h a l l have e l a p s e d f o l l o w i n g 
t h e d a t e o f s u c h a c c i d e n t and e v i d e n c e s a t i s f a c t o r y 



Mr. D. M« S t a t t o n , C o m m i s s i o n e r - 2 - May 10 , i 9 6 0 

t o t h e c o m m i s s i o n e r h a s been f i l e d w i t h him 
t h a t d u r i n g s u c h p e r i o d no a c t i o n f o r damages 
a r i s i n g o u t o f s u c h a c c i d e n t has been 
i n s t i t u t e d ; o r * * *" 

R u l e 48 o f t h e Iowa R u l e s o f C i v i l P r o c e d u r e p r o v i d e s : 

"48. Commencing a c t i o n s . A , c i v i l a c t i o n i s 
commenced by s e r v i n g t h e d e f e n d a n t w i t h an 
o r i g i n a l n o t i c e . " 

R u l e 49 o f t h e Iowa R u l e s o f C i v i l P r o c e d u r e p r o v i d e s : 

"49. T o l l i n g l i m i t a t i o n s . F o r t h e p u r p o s e o f 
d e t e r m i n i n g w h e t h e r an a c t i o n h a s been commenced 
w i t h i n t h e t i m e a l l o w e d by s t a t u t e s f o r l i m i t a t i o n 

o f a c t i o n s , w h e t h e r t h e l i m i t a t i o n i n h e r e s i n t h e 
s t a t u t e s c r e s t i n g t h e remedy o r n o t , t h e d e l i v e r y 
o f t h e o r i g i n a l n o t i c e t o t h e s h e r i f f o f t h e p r o p e r 
c o u n t y w i t h , t h e i n t e n t t h a t i t be s e r v e d i m m e d i a t e l y 
( w h i c h i n t e n t s h a l l be pre s u m e d u n l e s s t h e c o n t r a r y 
a p p e a r s ) s h a l l a l s o be deemed a commencement o f t h e 
a c t i o n . " 

The Iowa R u l e s o f C i v i l P r o c e d u r e do n o t s p e c i f i c a l l y 
m e n t i o n i n s t i t u t i n g an a c t i o n ; t h e R u l e s r e f e r t o t h e commence
ment o f an a c t i o n . 

B l a c k ' s Law D i c t i o n a r y , f o u r t h e d i t i o n ( l 9 5 l ) > d e f i n e s 
t h e word " i n s t i t u t e " i n t h e s e t e r m s : 

" I n s t i t u t e , v. To i n a u g u r a t e o r commence; 
as t o i n s t i t u t e an a c t i o n . " 

i n Baugh v. L i t t l e . l 4 0 O k l a 2 0 6 , 282 P. 4 5 9 , a t page 
460 o f 2b2 P., t h e C o u r t s t a t e d : 

"The t e r m ' i n s t i t u t e ' when a p p l i e d t o 
l e g a l p r o c e e d i n g s s i g n i f i e s commencement 
t h e r e o f . . •" 

• n Latham v. L a t h a m . 178 N. C. 12, 100 S. E. 131» a t 
page 132 o f 100 S. E., t h e C o u r t s t a t e d : 

". . . t h e word ' i n s t i t u t e ' , when a p p l i e d 
t o l e g a l p r o c e e d i n g s . . . ( s i g n i f i e s ) . . . t h e 
commencement o f t h e p r o c e e d i n g s . " 
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i n K a p l a n v. Mei s s e r . 196 M i s c . 6 , 91 N.Y.S. 2d 3 6 3 , 
t h e C o u r t s t a t e d , a t page 365 o f 91 N.Y.S. 2 d : 

"A m o t i o n i s made and a s p e c i a l p r o c e e d i n g 
' i n s t i t u t e d ' , j u s t as an a c t i o n i s commenced. . . " 

In S t a t e v. Murphy. 120 Kan. 3 5 0 , 2^3 P. 2 8 8 , s e c t i o n 
6 2 - 2 3 1 7 o f t h e K a n s a s R e v i s e d S t a t u t e s p r o v i d e d t h a t ". . . 
p r o s e c u t i o n u n d e r t h i s a c t s h a l l be i n s t i t u t e d . . ." 
S e c t i o n 6 0 - 3 0 1 o f t h e K a n s a s R e v i s e d Code p r o v i d e d t h a t "A 
c i v i l a c t i o n may be commenced i n a c o u r t o f r e c o r d by f i l i n g 
i n t h e o f f i c e o f t h e c l e r k o f t h e p r o p e r c o u r t a p e t i t i o n , 
and c a u s i n g a summons t o be i s s u e d t h e r e o n . " The C o u r t h e l d 
t h a t i n s t i t u t i n g an a c t i o n i s t h e same a s commencing an 
a c t i o n , s t a t i n g a t page 289 o f 2^3 P.: 

"The word ' i n s t i t u t e d ' i n R. S. 6 2 - 2 3 1 7 , 
i s t a n t a m o u n t t o t h e word 'commenced' i n R. S. 
6 0 - 3 0 1 . " 

Upon t h e b a s i s o f t h e abo v e a u t h o r i t y , i t i s my o p i n i o n 
t h a t an a c t i o n i s i n s t i t u t e d , w i t h i n t h e c o n t e m p l a t i o n o f 
s e c t i o n 3 2 1 A . 7 ( 2 ) , 1958 Code o f Iowa, when i t i s commenced, 
u n d e r t h e p r o v i s i o n s o f R u l e 48, Iowa R u l e s o f C i v i l P r o c e d u r e . 

V e r y t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C : b l 



^ M2^1^Ji^eJP-a£k -- Monthly l i c e n s e f e e s . A mobile home that Is 
occupies" space in a mobile home park Is subject to monthly l i c e n s e 
fees required by Sec. 135D.9, Code of Iowa 1 9 5 8 . / ^ ^ Jc^l& 

H6/I LTtt I May 13, I960 

Mr. Gordon L. Wlnkel 
Kossuth County Attorney 
Box 405 
Algona, Iowa 

Dear Mr. Wlnkel: 
Reference i s made t o your l e t t e r under date of May 9, 

i960 reading as f o l l o w s ; 
*• I have a , f r i e n d who owns a house t r a i l e r which 
he parks in a t r a i l e r park on Lake Okoboj i . He •-\ 
occupys t h i s t r a i l e r on weekends and has asked 
the question as to whether he i s o b l i g a t e d to 
pay the monthly fee as set f o r t h In Section 
135D.9. This man's home Is In Algona and as 
s t a t e d , he goes up t o the t r a i l e r over weekends. 
"Your op i n i o n i n connection w i t h t h i s problem 
would be g r e a t l y appreciated. 1 1 

In r e p l y thereto we ad v i s e : 
The p e r t i n e n t s t a t u t e a p p l i c a b l e to t h i s problem i s con

tained in s e c t i o n 135D.9, Code of Iowa 1958, from which we quote: 
"In a d d i t i o n to the primary and annual l i c e n s e 
fee provided f o r In s e c t i o n 135D.5, each l i c e n s e e 
Is hereby required to pay f o r each occup1ed mob 11e 
home occupying space w i t h i n such l i c e n s e d mobile 
home park a monthly tee as f o l l o w s ; * ^ ^ n 

(emphasis ours) 
According to the f a c t s s t a t e d In your l e t t e r , the house 

t r a i l e r Is occupied and occupies space In the t r a i l e r park, and there
f o r i t Is our considered o p i n i o n t h a t i t Is subject to the fees as 
pr e s c r i b e d by s a i d s t a t u t e , s e c t i o n 135D.9. 

R e s p e c t f u l l y submitted, 

FRANK D. BIANCO 
FDB:kvr A s s i s t a n t Attorney General 



-reWAH*E€-|#ROaTY BGA-R-EH RelujTa^ojL_DXOX3£^^ Refund 
of prorate fees i s governed by Section 321.126, Code 1958, and no 
refunds are permitted unless the co n d i t i o n s contained In s a i d s e c t i o n 
are complied w i t h . Erroneously c o l l e c t e d fees returnable under /) 
Sect i o n 321 . 173. Code 1 9 5 8 / " £ (UaJ~*-^, /^Zm^ul/ fiM. 

" MOTOR \J€HiOLz % : 

May 16, I960 

Iowa R e c i p r o c i t y Board 
S t a t e O f f i c e B u i l d i n g 
L O C A L 

A t t n : John F. Ca r l s o n , Member. 
Gentlemen: 

This w i l l acknowledge r e c e i p t of your l e t t e r under date of 
May 3 , I960, reading as f o l l o w s : 

"An opinion Is e a r n e s t l y requested on the f o l l o w i n g 
questions: 
"1. A f l e e t operator prorates h i s v e h i c l e s which are 
t i t l e d In h i s name, During the year one of the v e h i c l e s 
i s dismantled. By compliance with Section 321.126 Is 
he e n t i t l e d to a refund f o r the unused p o r t i o n of the 
11 cense fee? 
"2. A f l e e t operator leases a v e h i c l e and It Is pro
rated and l i c e n s e d in h i s name as lessee. If the ve
h i c l e Is dismantled Is he e n t i t l e d to a refund of the 1 

unused p o r t i o n of the l i c e n s e fee under Section 321.126? 
It must be taken i n t o c o n s i d e r a t i o n in t h i s s i t u a t i o n 
that the c e r t i f i c a t e of t i t l e surrendered w i l l appear i n 
the name of the l e s s o r and the prorate r e g i s t r a t i o n r e 
c e i p t In the name of the lessee. 

" 3 . A f l e e t operator d e l e t e s a v e h i c l e from h i s pro
rated f l e e t which i s not being replaced. Is he e n t i t l e d 
to a refund of the unused p o r t i o n and on a q u a r t e r l y 
b a s i s as provided f o r In Sec t i o n 321.126 by surrendering 
the l i c e n s e p l a t e and r e g i s t r a t i o n r e c e i p t t o the R e c i 
p r o c i t y Board, and would t h i s disbursement be made from 
the funds c a r r i e d by the Motor V e h i c l e D i v i s i o n , and 
accounted f o r as a disbursement In the monthly report of 
fees c o l l e c t e d ? 
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"k. A commercial v e h i c l e Is owned by a p r i v a t e I n d i v i 
dual and i s l i c e n s e d In h i s county of residence. He then 
leases the v e h i c l e to a f l e e t operator who i s prorated. 
Is t h i s owner e n t i t l e d to a refund f o r the unused quarter 
of the county l i c e n s e fees paid by surrendering the 
county p l a t e s and r e g i s t r a t i o n to the R e c i p r o c i t y Board? 
If he i s e n t i t l e d to a refund would the disbursement be 
made from the State Motor V e h i c l e D i v i s i o n ' s refund 
account or would i t be disbursed from the regular monthly 
c o l l e c t i o n of fees by the Motor V e h i c l e D i v i s i o n ? " 
In r e p l y thereto you are advised as f o l l o w s : 
Section 3 2 1 . 1 2 6 , Code of Iowa, 1958, reads In p e r t i n e n t part 

to t h i s o p i n i o n as f o l l o w s : 
" I f during the year f o r which a motor v e h i c l e was r e g i s 
tered and the required r e g i s t r a t i o n fee paid t h e r e f o r : 
"1. Such v e h i c l e i s destroyed by f i r e or accident, or 
junked and I t s i d e n t i t y as a motor v e h i c l e e n t i r e l y 
e l i m i n a t e d or removed and continuously used beyond the 
boundaries of the s t a t e , then the owner In whose name 
It was r e g i s t e r e d at the time of such d e s t r u c t i o n , d i s 
mantling or removal from the s t a t e , s h a l l return the 
p l a t e s to the county t r e a s u r e r and w i t h i n t h i r t y days 
t h e r e a f t e r make a f f i d a v i t of such d e s t r u c t i o n , dismant
l i n g or removal and make c l a i m f o r refund. With reference 
to the d e s t r u c t i o n or d i s m a n t l i n g of a v e h i c l e , the a f f i 
d a v i t s h a l l be accompanied by the c e r t i f i c a t e of t i t l e 
as provided in s e c t i o n 321.52. With reference to the 
removal of a v e h i c l e from t h i s s t a t e as provided h e r e i n , 
the a f f i d a v i t s h a l l contain a statement i n d i c a t i n g the 
f o r e i g n r e g i s t r a t i o n number of such v e h i c l e , the name 
and address of the o f f i c i a l of the f o r e i g n s t a t e to whom 
the Iowa c e r t i f i c a t e of t i t l e has been surrendered and 
the number of the f o r e i g n c e r t i f i c a t e of t i t l e issued 
f o r such v e h i c l e , i f r e g i s t e r e d In a t i t l e law s t a t e . 
"2. Such v e h i c l e i s s o l d to a person, e i t h e r I n d i v i d u a l , 
f i r m or c o r p o r a t i o n , whose residence or place of business 
i s without the s t a t e , the owner who made the s a l e and 
gave n o t i c e In accordance wIth the p r o v i s i o n s of s e c t i o n 
321.52 s h a l l return the p l a t e s to the county t r e a s u r e r 
s a l e and make cl a i m f o r refund." 
Chapter 250, Acts of the 58th General Assembly, e n t i t l e d "An 

Act r e l a t i n g to r e c i p r o c i t y and apportionment of motor v e h i c l e 
r e g i s t r a t i o n s and to the compensation tax on c e r t a i n motor v e h l c l 
reads in p e r t i n e n t p a r t , to t h i s o p i n i o n , as f o l l o w s : 

make a f f i d a v i t of such 
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"Sec. 2. The Iowa r e c i p r o c i t y board s h a l l have a u t h o r i t y 
to make r e c i p r o c i t y agreements w i t h the duly a u t h o r i z e d 
r e p r e s e n t a t i v e of any county, s t a t e , t e r r i t o r y , f e d e r a l 
d i s t r i c t , f o r e i g n country, or p o l i t i c a l s u b d i v i s i o n there
o f , exempting nonresidents of t h i s s t a t e using the h i g h 
ways of t h i s s t a t e from the r e g i s t r a t i o n requirements of 
chapter three hundred twenty-one (321) and payment of any 
fees to t h i s s t a t e w i t h such c o n d i t i o n s , r e s t r i c t i o n s , and 
p r i v i l e g e s or l a c t of them as such board may deem a d v i s a b l e . 
Such agreements may provide f o r the d e n i a l of r e c i p r o c a l 
p r i v i l e g e s to one or more p a r t i c u l a r non-residents at any 
time If In the o p i n i o n of the board such nonresidents should 
not be granted exemption p r i v i l e g e s provided, however, the 
c o n t r a c t i n g s t a t e of such nonresident consents t h e r e t o . " 

"Sec. 6. The board may, notwithstanding any p r o v i s i o n of 
the Code to the c o n t r a r y , enter i n t o r e c i p r o c i t y or appor
tionment agreements which extend the b e n e f i t s thereof to 
leased v e h i c l e s on the b a s i s of the residence of the l e s s e e . " 
A d d i t i o n a l l y , Sections 321.128 and 321.129, Code of Iowa, 1958, 

read as f o l l o w s : 
321.128: 
"The department Is hereby auth o r i z e d to make such payments 
according to the above p r o v i s i o n s , when s u f f i c i e n t proof 
of such d e s t r u c t i o n by a c c i d e n t , or the j u n k i n g and e n t i r e 
e l i m i n a t i o n of i d e n t i t y as a motor v e h i c l e , s a l e to a per
son whose residence or place of business Is without the 
s t a t e , t h e f t , storage by an owner e n t e r i n g the m i l i t a r y 
s e r v i c e of the United States in time of war, or removal 
f o r continuous use beyond the boundaries of the s t a t e , i s 
p r o p e r l y c e r t i f i e d , approved by the county t r e a s u r e r , and 
f i l e d w ith the department. 

"The d e c i s i o n of the department s h a l l be f i n a l . " 
321.129: 
"The county t r e a s u r e r s h a l l remit to the department one 
percent of a l l fees and p e n a l t i e s c o l l e c t e d each year, to 
be used as a fund to cover refunds of motor v e h i c l e fees 
as provided In s e c t i o n s 321.126 and 321.128. n 

On the b a s i s of the foregoing s t a t u t e s your questions as pro
pounded are answered as f o l l o w s : 

Question number 1: Yes. 
Question number 2: No, unless the l e a s e j | 3 c o n d l t l o n a l j e a s e 

and contains a r i g h t of purchase upon performance of the c o n d i t i o n s 
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s t a t e d In s a i d lease and w i t h an Immediate r i g h t of possession vested 
in the c o n d i t i o n a l l e s s e e , in which case the c o n d i t i o n a l lessee would 
be deemed the owner. (See: Section 3 2 1.1 ( 3 6 ), Code of Iowa, 1 9 5 8 ) . 
However, t h i s f a c t would not dispense w i t h the requirement that w i t h 
reference to the d e s t r u c t i o n or d i s m a n t l i n g of a v e h i c l e , the a f f i d a 
v i t must be accompanied by the c e r t i f i c a t e of t i t l e as provided In 
Section 321.52. (See: Section 321.126(1), supra.). 

Question number 3 : No. Such a d e l e t i o n Is not provided f o r In 
Section 321.126, supra. 

Question number kt No. No p r o v i s i o n f o r refund contained in 
Section 321.126, supra. 

N. B. Refunds of motor v e h i c l e r e g i s t r a t i o n fees paid are a v a i l 
able only in those s p e c i f i c instances set out in Section 321.126, 
supra, and then only If a l l c o n d i t i o n s precedent s p e c i f i e d t h e r e i n 
are met and when s u f f i c i e n t proof of same Is properly c e r t i f i e d , 
approved by the county t r e a s u r e r , and f i l e d with the department of 
p u b l i c s a f e t y , as provided i n S e c t i o n 321.128, supra. R e g i s t r a t i o n 
fees c o l l e c t e d through e r r o r are refundable as provided In Section 
321.173, Code of Iowa, 1958. 

Very t r u l y yours, 

CH?:kvr 

CARL H. PESCH 
A s s i s t a n t Attorney General 



TAXATION: Boards of Review: (I) Upon the expiration of a prior term, appointment 
for a new member of the Board of Review shall be for a term of six (6) years. (2) The 
Conference Board has no authority to reduce the number of members of the Board of 
Review. (3) Where vacancy occurs in the Board of Review, appointment to fill vac
ancy shall be for the unexpired term of the replaced member. (4) Term of member of 
Board of Review appointed upon the expiration of a prior term shall commence as of 
January 1, of the year of appointment. ( £ 0 ^ v ^ V t 

John J . OfGonnor 
Chairman 
Iowa State Tax Commission 
Local 

Dear Mr. O'Connorr 

This will acknowledge receipt of your letter dated ^ay 3, 1960, in 

which you request an opinion of this department relative to the following 

questions: 

"1. In the case of Boards of Review which existed under 
Chapter 40 5A of 1958 Code, are ail new appointments under said 
Chapter 291 to be made for 6 year periods at the expiration of the 
respective terms, or must a new Board be first set up as provided 
in said Section 31? 

"2. If the Conference Board has called for and appointed 
a five member board and 2 members resign, do the remaining three 
members constitute a valid 3 member board without any further 
action on the part of the Conference Board? 

"3. In the case of a vacancy on a Board of Review, does 
the term of the member appointed to fill said vacancy commence 
Immediately and coincide with the term of the original appointee 
or does his term commence January 1 of the year following his 
appointment? In the latter event does his term then run for 6 years 
or the remaining length of the original appointment? 

R 4. In the event an appointment is not made prior to 
January 1, 1960, to replace a member appointed under Chapter 
405A, whose term expired January i , 1960, when does the term 
of a new appointee appointed April 1, 1960, begin?" 

May 17, I960. 
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In response to your first question. Section 67 of Chapter 291, Acts 

of the 58th General Assembly, provides in essence that the members of boards 

of review are to continue in office subject to the provisions of Chapter 291 

until their present terms expire, at which time reappointments or new appoint

ments are to be made for the terms prescribed in said chapter. Section 31 of 

Chapter 291, Acts of the 58th G. A . , provides as follows.' 

" Sec. 31, Board of review. The chairman of the 
conference board shall call a meeting by written notice to all 
of the members thereof for the purpose of appointing a board 
of review for all assessments made by the assessor. Such 
board of review may consist of either three (3) members or 
five (5) members. As nearly as possible this board shall in
clude one (1) licensed real estate broker and one (1) registered 
architect or person experienced in the building and construction 
field. In the case of a county, at (east one (1) member of the 
board shall be a farmer. Not more than two (2) members of the 
board of review shall be of the same profession or occupation 
and no two (2) members of the board of review shall be citizens 
of the same town or township except in the case of cities having 
their own assessor In which case the members shall be selected 
so as to give each of the townships included within the city the 
highest possible numerical representation. The terms of the 
members of the board of review shall be for six (6) years, be
ginning with January 1 of the year following their selection, 
in boards of review having three (3) members the term of one 
(1) member of the first board to be appointed shall be for two 
(2) years, one (1) member for four (4) years and one (1) member 
for six (6) years. In the case of boards of review having five 
(5) members, the term of one (1) member of the first board to 
be appointed shall be for one (1) year, one (1) member for two 
(2) years, one (1) member for three (3) years, one (1) member 
for four (4) years and one (1) member for six (6) years." 
(Underscoring supplied) 

it is believed that by the use of the words "first board'*, the legislature, 

in view of Its expression in Section 67, Intended that the short terms prescribed 

by Section 31 shall be applicable only in the situation where a Board of Review 
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is being appointed for the first time and, therefore, it is our conclusion that upon 

the expiration of a prior term, a new member shall be appointed for a six (6) year 

period thereby insuring the continuance of the staggered expiration dates now in 

effect. 

In reply to your second question, your attention is called to an opinion 

issued by this office on July 28, 1949, found in 1950 A .6.0. 82, which 

considered the problem of reducing the number of members of the Board of Review, 

This opinion concluded that under the law, as ft then existed, the Conference 

Board had no authority to reduce the Board of Review from five (5) to three C3) 

members. Although the,statutes dealing with the appointment of the Board of 

Review have been substantially changed by Chapter 291, Acts of the 58th General 

Assembly, the rationale for the conclusion reached in the 1949 opinion is applicable 

to the present statutes. This is so since, as was true in the old statutes, Sections 

31 and 32 of Chapter 291, Acts of the 58th £ . A . , do not contain express auth

ority to change the number of members of the Board of Review and, further, the said 

provisions contain no indication that this authority should be implied into the law. 

As to your third inquiry, Section 32 of Chapter 291, Acts of the 5Slh 

6. A , , provides that in case of a vacancy in the Board of Review, the Conference 

Board shall fill the vacancy, 'in the same way as the original selection*', it is 

believed that since the statute does not provide that the appointment filling the 

vacancy shall be for the same term as the original appointment, the legislature in-

•fc tended that the appointment to fill the vacancy shall be for the unexpired term of 

the member replaced. This interpretation is consistent with the staggered term pro

visions found in Section 31, supra, and will, therefore, have the affect of continuing 

these terms as intended by the legislature. 
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In response to your fourth question, your attention is directed to the 

following statement contained in Section 32, Chapter 291, Acts of the 58th 

6. A . , "subsequent appointments, and an appointment to fill a vacancy, shall 

be made In the same way as the original selection". Section 31, Chapter 291, 

Acts of the 58th G. A., supra, provides a method of making the original selection 

of the members of the Board of Review, it states that the chairman of the Con

ference Board Is to call a meeting for the purpose of appointing the members of 

the Board of Review and provides further that the composition of the Board, If 

possible, shall be made up of certain designated, qualified persons. Section 31 

also contains the following language; 

<* •* * * The terms of the members of the board of review 
shall be for six (6) years, beginning with January 1 of the year 
following their selection." 

It Is believed that this provision for the commencement of the term on 

January 1, following the selection, applies only to the situation where the Board 

of Review is initially created and not the appointment of successor members or 

appointments to fill vacancies. 

As noted, Section 32 states that the subsequent appointments shall be 

made in the )ssame way" as the original appointment. The reference in this section 

apparently is to the method of appointment by the Conference Board and not to the 

duration or commencement of the terms. 

Section 33, Chapter 291, Acts of the 58th G. A . , provides that the 

Board of Review shall be in session from May 1, and may continue in session no 

longer than August I , of each year. Thus, from January 1, to yay 1, the Board 

has no duties. 



John J . O'Connor - 5 - May 17, 1960 

In view of the above, it is believed that where the appointment of a 

successor member of the Board of Review was made on April 1, 1960, the term 

of the appointee should commence as of January 1, 1960. This interpretation 

enables the Board of Review to continue in existence according to the legislative 

plan set down in Section 31, supra, at its full numerical capacity. 

Very truly yours, 

Gary 3. Gill 

Special Assistant Attorney General 

GSG/WWR/bjf 



TAXATION: Homestead Tax Credit; Disallowance by State Tax Commission of 
Homestead Tax Credit morTEhan one year after receipt of certification of said 
credit by the county treasurer is invalid. / H^£^ ^ 

May 18, 1960 

Ray Kanrahan 
County Attorney 
Room 406 
Polk County Court House 
Des Moines, Iowa 

Dear Mr. Hanrahan: 

This is in reply to your request for an opinion dated March 16, 1960, 

with respect to the following questions: 

"The Poik County Auditor and the Polk County Treasurer 
have requested an opinion on several propositions arising under 
the provisions of Section 425.7 (3) of the 1958 Code of Iowa 
relating to Homestead Tax Credits and Military Exemption Tax 
Credits. 

"Section 425.7 <3) among other things provides as 
follows: 

13hould the state tax commission determine, 
upon Investigation, that any claim for homestead credit 
has been allowed by any board of supervisors which Is 
not justifiable under the law and not substantiated by 
proper facts, the commission may, AT ANY TIME 
WITHIN ONE YEAR after receipt by the state tax com
mission of the certification of such credit . . . . set 
aside such allowance.' 

*1. We would therefore appreciate your opinion as tb the 
validity of an order disallowing such a claim made by the State Tax 
Commission after the expiration of one year after the receipt of 
certification of such credit. 

H 2. tf such an order of disallowance is not valid, would it 
be necessary for the supervisors to appeal said order within the 
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period prescribed by statute, namely twenty (20) days after the 
disallowance of sald clalm 1" 

It is believed that the statutory appeal provisions are not applicable to 

this situation since the Commission, In setting aside the allowance after the 

expiration of the statutory one year period, exceeded its authority and thus, acted 

without jurisdiction over the matter. 

Iowa Rules of Civil Procedure 306 provides-

*h writ of certiorari shall only be granted when specifically 
authorized by statute? or where an inferior tribunal, board or officer, 
exercising judicial functions, Is alleged to have exceeded its, or 
his proper jurisdiction, or otherwise acted illegally." 

it is the opinion of this office that the above rule affords adequate remedy 

to a taxpayer or the Board of Supervisors under the present factual situation. A 

question may arise as to whether the Commission's function in this matter is of a 

judicial'1 nature. The lowaCourt in Anderson vs. Hadley, 245 Iowa 550, 562, 

has stated that certiorari Is the proper remedy even though the inferior tribunal was 

not exercising a judicial function, and that the writ will lie If the act is of a quasi-

judicial character, 

14 C . J . S. 144 provides: 

"The following acts, among others, have been held judicial 
or quasi-judicial; *•* * rejecting a claim against the county, * * *." 

Further, on page 145, It Is provided: 

'Wherever an officer or a body Is clothed with authority and 
undertakes to determine the law and the rights of parties in regard 
to a matter in controversy, such officer or body may be said to act 
judicially in the sense in which we are speaking." 
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It is, therefore, believed thai In the situation described an act In certiorari 

rather than the statutory appeal provisions would be the proper remedy available to 

the Board of Supervisors. 

Very truly yours, 

GSG/WWR/bjf 

Gary S. Gill 
Special Assistant Attorney General 



^ . B o a r d of ̂ u g e r v j s o r s -- e x p e n d i t u r e p u b l i c funds - not a u t h o r i z e d . 
f " HTTere i s "no s t a t u t o r y a u t h o r i t y f o r the e x p e n d i t u r e of p u b l i c 
/ funds t o conduct s t u d i e s and s u r v e y s of county government o p e r a t i o n s , 

by p r i v a t e i n d i v i d u a l s or f i r m s under the pr e s e n t s t a t u t e s . . 

May 19, I960 

Mr. Charles H. Scholz 
Mahaska County Attorney 
Oskaloosa, Iowa 
Dear Mr. Scholz: 

Reference Is made to your favor of May 11th In which you 
request an opinion as to whether the Board of Supervisors has 
any a u t h o r i t y to c o n t r a c t f o r the making of a study and survey 
of your county government Operations f o r the purpose of o b t a i n 
ing recommendations from such f i r m or i n d i v i d u a l s with a view 
to Increasing the e f f i c i e n c y of those operations and accomplIsh» 
ing r e s u l t i n g economies. 

in r e p l y thereto we beg to advise as f o l l o w s : 
It Is a w e l l know*rule of c o n s t r u c t i o n that a county i s a 

cr e a t u r e of s t a t u t e and a quasi c o r p o r a t i o n and i t s o f f i c i a l s 
have only such powers as are e x p r e s s l y conferred by s t a t u t e or 
n e c e s s a r i l y Implied from the powers so conferred. (See In re 
F r e n t r e s s 1 E s t a t e , (1958) 249 Iowa 7 8 3 , 89 N.W. 2d 3 6 7 ) . 

A study of the powers granted to Boards of Supervisors 
f a l l to reveal any a u t h o r i t y granted by the l e g i s l a t u r e , which 
would au t h o r i z e the expenditure of p u b l i c funds f o r the study 
o u t l i n e d In your l e t t e r . 

This Is a matter that goes d i r e c t l y to the o r g a n i z a t i o n of 
county government, which Is w i t h i n the so l e province and peroga-
t l v e s of the s t a t e l e g i s l a t u r e . As an example we r e f e r you to 
the recent l e g i s l a t i v e act of the 5 8 t h General Assembly, (chapter 
2 5 3 , S.F, 346) a u t h o r i z i n g the combining of the dutie s of two 
or more county o f f i c e r s and employees. 

Therefore It Is our considered o p i n i o n that county boards 
of supervisors cannot expend p u b l i c funds to conduct the study 
and survey as o u t l i n e d in your l e t t e r above r e f e r r e d t o . 

R e s p e c t f u l l y submitted, 

FRANK 0. BIANCO 
FDB:kvr A s s i s t a n t Attorney General 



of r e l i e f d m i ^ ^ i p M l B f i i t tfiMlilltf t * acquiring 
legal settlement i n a o « county. Settlement a*y ** acqulr** 
In the a*w c*uaty fey continuously residing i n Buck county for 
**• *itbJM*t receiving M l M . C-Ts^^J ̂ &r>u2Zj, 
^^T'\ V<^ccs, Marclt 9, 11*0. 

Mr*. Irene X. Smith, Chairs** 
State Board of Social Velf are 
State Office Bulla i n * 
Pes Noises, Iowa 
Dear era. 3mlthx 

Reference 1* mad* to your let t e r of Hare* 7, 
1&S0, which states: 

*0a February 17, 106©, an informal opinion was 
issued f r o * the offloo of the Attorney General 
to Hr« 0. A. Cady, County Attorney, Bampton, Iowa, 
Interpretlac Section 252.16, Sabeectlon 3, reletlag 
to legal settlement. 

"There ham beea aome c*afueion a* to the proper 
Interpretation of thla oplelon and X wonId appreciate 
i t i f a further opinio* would be rendered to c l a r i f y 
the following question: 

" I f a family ha* not lived In a new county for 
the prerequisite year to gala legal sett less at i s 
that county, does th* payment of r e l i e f prevent them 
f r o * acquiring settl«m*at i n that couaty for a l l t i e * , 
or i s It only a legal d i s a b i l i t y toward obtaining legal 
settlement f a that county while they are receiving such 
r e l l e f r " 

Legal settie*ent i n this s t a t * i a acquired i a 
accordance with tbe provisions of S«ctioa 2S2.18, Code of 
Iowa. 1958, as aaended by Chapter 161 of th* Act* of th* ftatb 
General Assembly. Th* general effect of th* changes aade 
by th* S8tb General Assembly oa l*gal settlement 1* iaterprated 
ia a formal opinion f r o * this office dated Juo* 5, I960. 

Tour request ha* reference to subparagraph 3 of 
Section 252.16 which provides i n pertinent part: 

"Any ewch person *** who l a being supported by 
public fun** s h a l l aot acquire a * * t t l * * * * t i n said 
county oal*** each person before **** being supported 
thereby, ha* a settlement i a said county.** 
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Stmts Board of Social Welfare 
March 9, 1960 
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Th* question arl*os * p e c i f l c a l l y f r o * the conclusions con-
taia*d i n a* inforaal opinion directed to Mr* G. A. Cady, 
Franklin County Attorney, on February 17, I960, Ia that 
opinion, i t i a stated: 

"Belief furnished by Franklin Couaty to th* 
r e l i e f c l i s n t who has not yet acquired s*ttles*nt i a 
Pranklla Couaty s i l l prevent such r e l i e f c l i e n t f r o * 
acquiring legal settle leant i n Franklin County ***** 

and a *ubs*qu*nt statement: 
"For •* long as such person continues t * be 

•upported by public funds, his settlement i n the county 
f r o * which he case w i l l be continued *** " 

Seetlon 252.19, subparagraph 2, as aaended by 
th* 58th General Asseably, states: 

nAny person having acquired * settlement i n 
say county of this Stat*, s h a l l not acquire a settlement 
in any other county u n t i l such person s h a l l haw* con
tinuously resided i n said county for a period of one 
year.** 

8*ctlon 252.16, subparagraphs 2 and 3, bar* been 
analysed and reconciled several tines in foraer opinion* f r o * 
this office and by the Supreme Court of Iowa* The Attorney 
General's opinion dat*d February IS, 1957 contains a summary 
of th* expressions on this subject by stating: 

**The dictat** of the legislature were specific 
and clear. Legal settlement cannot b* obtained, even 
though no notice to depart am* b**n served, when one con-
t i n * * * to receive county poor support during t h * two year 
period of residence which by Btatutes, i s a prerequisite 
te acquiring a new Legal eettlement. See Audubon County 
v. Vogecaer, 1940, 228 low* 281j 1942 Report ef Attorney 
General, page 37; 1938 Report ef Attorney General, page 
869, at note* 10 * 11, pp. 877-879; also see 1954 
Report of Attorney General, 178•** 

The deciaion reached by the 1957 opinion i * conclusive on this 
subject and i s only changed by the recent amendment of the 
58th General As*e*bly to modify the residence requirement of 
one y*ar rath*r than two years i n the county to gain legal 
settlement. 
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Thus, th* payment of r * l l * f i * regarded a* a 
legal d i s a b i l i t y t * acquiring * * t t l o * * n t l a the a** county 
under th* provision* of subsection t of this *ectl*n. During 
th* period such person i s receiving r e l i e f , h* cannot acquir* 
* ne* aattleasat under that section. fiwwever, when such person 
vho haa received r e l i e f i n the nee county, resides In th* a** 
county for on* year without receiving further r e l i e f , he w i l l 
acquir* legal sett leas nt l a that new county* 

Respectfully submitted, 

CEP/sp 
Carl E, Peterson 

Special Assistant Attorney General 



T A X A T I O N j [ftjijHflw^ Crap ^ i n p t l o n *~ Flowers purchased 
oy « greenhouse operator are exeftft ftmtwakim under section 4 2 7 . 1 <X3), ^ _ 

Cede of t o w a a * 5 8 > . ( Pckss & Sx^^C,^ ^ / A f ^ . U%C>., 

Nels W. Branstad 
County Attorney 
Forest City Bank & Trust Building 
Forest C i t y , Iowa 

Dear Kir. Branstad: 

This wi l l acknowledge receipt of your letter dated April 2 5 , 1 9 6 0 , which 

Has been referred to me for reply. 

In the aforementioned letter, the following problem was submitted: 

"Today I have received from the County Assessor of 
Winnebago County a request for further information. For a l l 
practicable purposes/ the request which I received today applies 
to two separate places• in Forest C i t y , we have a regular green 
house with a substantial amount of hot house urea and where most 
a l l the flowers sold by the operator are raised on tare* concrete 
trays, so to speak, or In flower pots, In which he plants bulbs, 
annual, b iannual and p m n l a l for growing flowers, 

"In another community In Winnebago County, there Is a 
florist shop, which for the most part, I believe, buys most alt 
ef the flowers they se l l from a «reen house and in turn setts the 
flowers, pots or flowers, whatever the case might be. 

11 tn order that this matter may be clarified and distinguished 
from an Attorney Generat*s Opinion which was issued on May 2 2 , 1 9 2 9 , 
ruling on nursery items, I am enclosing herewith a copy of a tetter handed 
roe by the Winnebago County Assessor requesting an opinion relative to 
the facts therein stated and the questions propounded.'1 

Questions attached to above letter: 

1 1 . Are Commercial Greenhouse plants and flowers and 
bulbs when grown In containers separated from the land exempt from 

& - C y 
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taxation under Section 4 2 ? . 1 (13) or are they taxable under the 
Official Opinion dated May 2 2 , 1 9 2 9 containing the rullrro that 
nursery stock grown in containers separated from the ground and 
not a part of the land should he assessed as personal property. 

" 2 . Shalt a Greenhouse operator and or Florist be assessed 
on that portion of his business to the extent that he boys plants and 
flowers from an outside source for wsale by h im/ n 

Regarding your first question whether an opinion of this department found 

in the 1 9 3 0 Report of the Attorney General, page 1 1 8 , is controlling in the instant 

situation, your attention is directed to Section 6 9 4 4 , Subsection 1 3 , Code of 

Iowa (1927 ) , which reads: 

'•'13. Agricultural produce. The agricultural produce 
harvested by or for the person assessed within one year previous 
to the l ist ing, a l l wool shorn from his sheep within such time, alt 
poultry, ten stands of bees, a l l swine and sheep under nine months 
of age, and alt other domestic animals under one year of age . f ! 

Th i s , of course, was the exemption statute In force at the time the foregoing 

opinion was written, in 1 9 4 7 , this exemption statute was amended by Inserting the 

following words: 

"Growing agricultural and horticultural crops and products, 
except commercial orchards and vineyards, and a l l horticultural 
a n d ' . (Acts of the 52nd 6 . A . , Chapter 2 3 3 , Section 1) 

Thus, It Is evident from the historical background of this exemption statute, 

presently Section 4 2 7 . 1 (13) , that there was no exemption for growing agricultural 

or horticultural crops at the time of the 1 9 2 9 opinion. Therefore, it is not control

ling in view of the taw in Iowa today. 

In respect to your second question, your attention (s directed to Section 

4 2 7 . 1 (13) , Code of Iowa (1953 ) , wherein the only qualification for exemption 

of horticultural crops Is that It be growing. It is submitted in the case of flowers, 
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this becomes somewhat difficult to determine, but for the purposes of this 

opinion this Is assumed (Of course, this opinion cannot be construed as per

taining to "cut" flowers.). In fact, this exemption statute does except certain 

agricultural and horticultural crops as not coming within Its provisions, i . e . , 

commercial orchards and vineyards. In view ef this exception to the exemption, 
- v 

It seems reasonable that If commercial greenhouses were intended to come within 

the exception to subsection 1 5 , they would have been expressly named* 

Therefore, the opinion of this department Is that as long as a greenhouse 

operator owns growing horticultural crops, regardless of whether purchased from 

someone els© or planted by him, they are within the purview of Section 4 2 7 . 1 

(13) , Code of Iowa U 9 5 S ) . 

in conclusion, you are advised that the Attorney General's Opinion issued 

May 2 2 , 1 9 2 9 , is not controlling In the foregoing situation and, further, If a 

person owns a growing horticultural crop, it Is exempt irrespective of the fact 

that he purchased the crop from another* 

Very truly yours, 

Gary S . G i l l 

Special Assistant Attorney Sonera! 
GSGjfs 



TAXATION: Cit ies and Townst» Agricultural Landsr - Taxation of personal 
property used in connection with agricultural lands that are exempt from 
municipal' taxation* (jflagg;^ <£• y/?c xM~^-<-&*C~J

/ £^C&-'Ls~'-de^. 

May 3 , i 9 6 0 

Mr. James L . McDonald 
Cherokee County Attorney 
Courthouse 
Cherokee, Iowa 

Dear Mr. McDonald: 

This Is In reply to your letter of Apri l 5 , I 9 6 0 , In which you request 

an opinion pertaining to Section 4 0 4 . 1 5 of the 1958 Code of Iowa. Your 

letter proposed the following: 

"Supposing a large cattle feeder has a farm on the edge of a 
municipality and with the buildings and feed lots located within the 
city l imits, and the bulk of the farm lands located outside the city 
l imits. Are the farm implements stored within the city limits and 
the livestock fed In the lot within the city limits necessary to the 
use of the said lands and subject only to the one and one-fourth 
mill tax?" 

The applicable section ( 4 0 4 . 1 5 ) of the Iowa 1958 Code reads as 

follows: 

"No land Included within the limits of any municipal corporation 
which Is not laid off Into lots of ten acres or less , and which ts 
also in good faith occupied and used for agricultural or horticultural 
purposes shall be taxable for any city or town purpose, except that 
said lands and all persona) property necessary to the use and cultivation 
of said agricultural or horticultural lands, shall be liable to taxation, 
not to exceed one and one-fourth mills in any year, for municipal 
street purposes." 

The foregoing section clearly exempts land that is within the limits of 

cities and towns, and applied to the purpose as indicated. The main concern 

of Section 4 0 4 . 1 5 is the provision of an exemption for certain lands that 
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would otherwise be taxable as a matter of normal principle. In this section 

there is entailed an exception to this exemption, or the fact that the land 

so within a city or town is subject to a tax of one and one-fourth mil ls . 

This circumstance being within the taxing power of the State. 

However, Section 4 0 4 . 1 5 also has provision for the taxation of, 

" a l l personal property necessary to the use and cultivation of said agricultural 

or horticultural lands." Thus, the reference is back to the land Itself and 

Its use. in addition, the conjunctive (and) would Indicate that cultivation Is 

part of the usage* Hence, it Is submitted that persona) property that is 

necessary to fulfill the functions of adapting the land to agricultural purposes 

is the only type of personal property subject to the one and one-fourth mill 

taxation. This millage Is ah exception to normal municipal taxation and has 

reference to personal property as Indicated in the prior sentence. Therefore, 

personal property that Is Stored within the municipal l imits, and not qualifying 

under the above exception, Is subject to taxation, but not at the one and one-

fourth mill rate* Since this millage is actually an exception for personal 

property that might otherwise have a higher rate. Additionally, though feeder 

cattle are considered part of agricultural endeavor, it is submitted that the code 

section discussed here is directed toward cultivation of exempt property* Therefore, 

making feeder cattle subject to only a one and one-fourth mill tax would not be 

correct application of Section 4 0 4 * 1 5 * 

The above Is additionally borne out by a consideration of the terms, 

"use and cultivation." By applying the doctrine of ejusdem generis these words 
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can be given an interpretation. The doctrine Is nothing more than creating 

the principle that if a specific meaning ene term (cultivation) is included 

in the meaning of the general term (use) coupled with i t , the intent Is that 

the statute is directed toward covering the lesser term under the overfall 

interpretation of the general term. In other words, "use" would be the 

land actually being applied to agricultural purposes. But cultivation is 

the specific term (Included within the meaning of use) that would Indicate 

that personal property would have to be devoted to cultivating the land 

before such property would be subject to only a one and one-fourth mill 

tax. Hence, when use and cultivation are coupled, the latter is the guiding 

factor as to what Is meant by the term use. 

It Is further suggested that the exemption is directed toward land not 

capable of being used as city property, because of Its adaptation to agri

cultural purposes. Hence, it is submitted that personal property subject to 

the one and one-fourth mill taxation Is the type of property that is used to 

develope the land from the standpoint of actually changing the surface of 

the land. It being only relative that feeders and cattle happen to be located 

on land within the limits of a city or town, 

A further guiding factor Is that the land must not possess its value 

because of adaptation for the purposes of dwellings or business. Therefore, 

It is suggested the land must be committed, through cultivation, to agri

cultural purposes and that feeder cattle and farm implements stored on such 
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land are not "personal property necessary to the use and cultivation" of such land. 

Therefore, it is submitted that cultivation is the crux as to the treatment of 

personal property for tax purposes under Section 4 0 4 . 1 5 . 

In summary, personal property that Is stored within municipal l imits, but 

not used to cultivate the land within those l imits, Is subject to taxation other than 

on a one and one-fourth mill bas is . Thus, under Section 4 2 8 . 8 , if the property 

Is kept within another assessment district during the greater part of the year pre

ceding the first of January, it is taxable within that district and not the district 

where the owner l ives. In reference to feeder catt le. It Is a question of fact whether 

they have remained within die assessing district long enough to be taxed there. 

The feeder cattle would fall under this same concept, since they would not be 

considered as personal property necessary to the use and cultivation of said agricul

tural land (as indicated above). The assessment and taxation of the personal 

property In this particular instance does not come within the purview of Section 

4 0 4 . 1 5 . 

Very truly yours, 

Donald J . Dalton 
Assistant Attorney General 

DJD:fs 



TAXATIONS Real Property» Apportionment^* Taxes assessed on real property 
as of January I are payable by the then owner; unless contracted otherwise. 
There can be no apportionment of the tax due between state (nontaxable entity) 
and I n d i v i d u a l ^ ^ ^ ^ ^ ^ - ^ ^ <U*bu/&~ QZ6p v 

May 1 0 , I 9 6 0 

Mr. Max R, i/l/erllng 
Cedar County Attorney 
108 West Fifth Street 
Tipton, Iowa 

Dear Mr. Werllng: 

This is in reply to your letter of April 18 , 1 9 6 0 , in which you 

state the following: 

"The Iowa State Highway Commission has purchased right-
of-way for Interstate Highway No. 80 across Cedar County. In 
negotiating for the purchase of this ground some of the buyers 
Informed the various farmers involved that the 1959 real estate 
taxes payable in 1960 would be canceled on the ground being 
taken for the right-of-way purposes and did not Include an amount 
of money In the contract price for the purpose of paying these 
taxes. Some deeds were recorded prior to December 3 1 , 1959 
and some were not. The county was not notified that the state 
intended to take possession of any of this ground until after the 
1st of January, i 9 6 0 , except, of course, in those instances 
where the deeds were already recorded. 

"According to the Attorney General's Opinion dated Feb. 1, 
1 9 4 0 , at Page 4 7 4 of the 1940 A G ' s , which Opinion refers to 
a 1938 Opinion found at Page 6 9 2 thereof where the whole tract 
of ground is taken the taxes must be canceled, but where only a 
portion of a tract of ground is taken the lien attaches to the 
remaining portion thereof. 

"It is recommended in the 1940 Opinion that the only remedy 
in such a case Is by way of application to the Board of Supervisors 
for an apportionment before payment of the tax as provided by Chapter 
4 4 9 of the 1958 Code. The specific question I have is this, 
Does Chapter 4 4 9 of the 1958 Code of Iowa authorize a County 
Board of Supervisors to apportion taxes upon application of a taxpayer 
between a non taxed or tax exempt entity and an individual." 
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In discussing Chapter 4 4 9 , it is submitted that the apportionment 

mentioned therein has reference to two (or mere) taxable parties. Under 

Section 4 2 7 . 1 , the State is exempt from taxation on property which it 

holds; with some exceptions for federal taxation. Therefore, apportionment 

would not appear to be the proper consideration for the problem inferred In 

your letter. 

if the property is listed on the tax rolls as of the 1st of January 

in the name of the owner, the taxes for that year would be payable by him. 

if , in fact, there had been a valid transfer of a portion of the property to 

the State prior to December 3 1 (of preceding year), such portion would be 

exempt from state taxation but the portion of property not acquired would be 

taxed to the owner. In Other words, where a transfer of realty has taken 

place prior to January 1, only the remaining portion will be assessed for 

taxation to the owner. 

Chapter 4 4 9 does not allow apportionment between a nontaxable 

entity and an Individual, with the result that the individual only pays a tax 

on property in his possession. If the contract of sale has not provided for 

apportionment of the payment of the tax, the tax is on the full value assessed 

as of January 1 to the then owner. Since state property Is exempt from 

taxation by statutory provision, it is submitted that Chapter 4 4 9 contemplates 

full payment of the tax as assessed January 1. Thus, there can be no 

apportionment of the tax when the other party Is a nontaxable entity. 
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It Is advised that where there Is no complete acquisition of property 

that "cancellation" of tax is not applicable. In addition, cancellation of a 

part of the tax (under this factual circumstance) must necessarily he coupled 

with an apportionment of the tax, and as above indicated tax cannot be levied 

against the state. Hence, there can be no cancellation of tax when less than 

the whole of the real property is acquired by the state. 

Equity may seem to demand a eontrareasoning, but only legislative 

enactment could alleviate the above problem. 

Very truly yours, 

Gary S . G i l l 
Special Assistant Attorney General 

GSG:fs 



1 - • 
ENGINEERS: A r c h i t e c t s — An e n g i n e e r r e g i s t e r e d under 
Chapter 11*+, Code 1#58, wi t h an a r e a of p r o f i c i e n c y i n 
a r c h i t e c t u r a l e n g i n e e r i n g , may h o l d h i m s e l f out as-an 

.i a r c h i t e c t u r a l e n g i n e e r w i t h o u t v i o l a t i n g the p r o v i s i o n s 
•J o f Chapter l l B . , £ Q^^^ 

M.r» Robert f4. Johnson 
L©e County A t t o r n e y 
5 l 6 Seventh S t r e e t 
F o r t Madison, Iowa 

Dear Mr. Johnsons 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f May 1 3 , 
i n which you made c e r t a i n i n q u i r i & s w i t h r e g a r d to an e n c l o s e d 
c o n t r a c t , between the tee County board o f s u p e r v i s o r s and one 
Roland F. K r e b i l l . Your s p e c i f i c q u e s t i o n i s whether or not 
felr. K r e b i l l f a l l s w i t h i n the p r o v i s i o n s o f Chapter l l S , Code 
1958, when h o l d i n g h i m s e l f o u t as an " a r c h i t e c t u r a l and 
s t r u c t u r a l e n g i n e e r " . 

Your a t t e n t i o n i s d i r e c t e d to s e c t i o n 11*+.2, Code 1 9 5 6 , 
i n p e r t i n e n t p a r t as f o l l o w s : 

"The p r a c t i c e o f ' p r o f e s s i o n a l e n g i n e e r i n g * 
w i t h i n the meaning and i n t e n t o f t h i s c h a p t e r 
i n c l u d e s any p r o f e s s i o n a l s e r v i c e , such as con
s u l t a t i o n , i n v e s t i g a t i o n , e v a l u a t i o n , p l a n n i n g , 
d e s i g n i n g , o r r e s p o n s i b l e s u p e r v i s i o n o f c o n s t 
r u c t i o n i n c o n n e c t i o n w i t h s t r u c t u r e s , b u i l d i n g s , 
equipment, p r o c e s s e s , works, o r p r o j e c t s , wherein 
the p u b l i c w e l f a r e , o r the s a f e g u a r d i n g o f l i f e , 
h e a l t h or p r o p e r t y i s or may be concerned or 
i n v o l v e d , when such p r o f e s s i o n a l s e r v i c e r e q u i r e s 
the a p p l i c a t i o n o f e n g i n e e r i n g p r i n c i p l e s and 
d a t a * * * *« 

You w i l l note t h a t the term " p r o f e s s i o n a l e n g i n e e r " 
encompasses p r a c t i c a l l y e v e r y t h i n g t h a t was s p e c i f i c a l l y 
covered i n the e n c l o s e d c o n t r a c t . i n a d d i t i o n t h e r e t o , I can 
d i s c o v e r n o t h i n g i n the c o n t r a c t i t s e l f which s p s c i f i c a l l y 
s t a t e s t h a t Dir. K r e b i l l i s an a r c h i t e c t . The e n c l o s e d 
r e s o l u t i o n , which s t a t e s : 

"Roland F. K r e b i l l , a l i c e n s e d A r c h i t e c t u r a l 
end S t r u c t u r a l E n g i n e e r , d o i n g b u s i n e s s as K r e b i l l 

6> * ~ & 
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E n g i n e e r i n g Company has made a p r o p o s a l , which 
i s h e r e t o a t t a c h e d and made a p a r t h e r e o f , to 
a s s i s t and render p r o f e s s i o n a l s e r v i c e s , and 
* * *« 

i n d i c a t e s no v i o l a t i o n , i n view o f Chapter l l B , Code 1 9 5 8 . 

Your a t t e n t i o n i s d i r e c t e d to the e n c l o s e d r e p o r t o f t h a 
S t a t e Board o f E n g i n e e r i n g E x a m i n e r s , w i t h s p e c i f i c r e f e r e n c e 
to page 73» which d i s c l o s e s t h a t t h a p a r t y i n q u e s t i o n , s a i d 
Roland F. K r e b i l l , i s e q u a l i f i e d p r o f e s s i o n a l e n g i n e e r 
r e g i s t e r e d under the laws o f the Stat© o f Iowa, w i t h a r e a s 
o f p r o f i c i e n c y i n a r c h i t e c t u r a l e n g i n e e r i n g , c i v i l e n g i n e e r i n g , 
s t r u c t u r a l e n g i n e e r i n g and l a n d s u r v e y i n g . 

With re g a r d to th© term " a r c h i t e c t u r a l and s t r u c t u r a l 
e n g i n e e r " , as quoted above, i t i s i n complete k e e p i n g w i t h 
the s t a t u t e s o f t h i s s t a t e , and t h e r e i s no c o n f l i c t between 
C h a p t e r s 11^ and l l 8 , Code 1958, w i t h r e g a r d to t h i s s u b j e c t , 
based upon the f a c t s d i s c l o s e d i n your l e t t e r . 

T h e r e f o r e , In answer to your f i r s t q u e s t i o n , Mr, K r e b i l l 
can l e g a l l y h o l d h i m s e l f out as an a r c h i t e c t u r a l e n g i n e e r 
because he i s l i c e n s e d under Chapter 11^, Code 195&. S i n c e 
t h e r e i s no v i o l a t i o n o f the law, the answer to your second 
o u e s t i o n i s u n n e c e s s a r y ; t h e r e are no grounds f o r n u l l i f y i n g , 
v o i d i n g or r e s c i n d i n g the c o n t r a c t , based upon the answer 
to your f i r s t q u e s t i o n * 

Yours v e r y t r u l y , 

THEODOR W. REH8IANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TIER: b l 
c c j J . Wool son Brooks 

Marvin Kruse 



— Board of supervisors may not approve contributions toward 
the improvement of a road system located who l l y within; an adjoining county . 

May 17. 1960 

Mr. James ft. Herman 
Warren County Attorney 
India nola, Iowa •'•" •' 

' Dear M r . Hoymanj '•" 

Vou request an opinion on the following; M May the board of 
9*p9tit$m' of % particular e#t&ty make a considerable ^00101' 
contribution toward* the' to&w&'m*M;&i:'*' 'ro^d'eya'tem'la'a'" 
neighboring county when said improvement would allow the con
tributing county to abandon a portion of Its existing road system 
and reduce considerably the maintenance costs of the contributor's 
System." •'. , i 

Section 3Q«;3» ©ode of 1958/ provides lbparb 

"Jurisdiction and control over the highways of the 
state are hereby vetted ifc and imposed on . . (2 ) 
the county board of supervisors aa to secondary 
roads within, theft, respective cpantief j . . ^. ̂  

' • ' ; ' (Enlphasis Ours) 

Section 306.4 of the 1958 Code of Iowa provides in part: 

"In the construction. Improvement, operation or 
maintenance of any highway, or highway system, 
tha board or commission which, haj 'cof ltr^i^ 

•hall have power,... to alter or vacate and dote 
any such highway •.« and to establish new high* 
ways . . . which are or are intended to become a 
part of; toe highway system oyer y h ^ said ̂ board 

(Imphasls Ours) 

In the above two sections It is obvious that the board of supervisors 
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Mr. Jamat R. Hoyraan 

Page 2 

ban only jurisdiction to act within its raspactiva county. Too only 
exemption, if it ba an exception, is covared by Section 309.68 
whereby the board of superviiors of adjoining counties, subject 
to the approval of the Highway Commission, may make connaetiona 
between toads which crocs county lines and adopt plana and speci
fication* for road, bridge, and culver construction, reconstruction 
or repairs upon highways along and acroes county boundary Unas 
and stake equitable divuion between the counties of the cost of 
the work therein • 

I find no authority which would allow a board of supervisors to 
Approve contribution toward the improvement of a road system 
located wholly within an adjoining county. 



MOTOR VEHICLES,: Re&isi£aJJtarA..— A v e h i c l e which f o r m e r l y 
wais a r e g i s t e red. rmotpr v e h i c l e but which i s no longer c a p a b l e 
of p r o p e l l i n g i t s e l f need not d i s p l a y a r e g i s t r a t i o n p l a t e 
w h i l e being towed on the highway from the premises o f the 
former r e g i s t e r e d owner to a s a l v a g e y a r d . ( (^SL^t^a- ̂ Ky^-l^, 

/ 'May 2 0 , i 9 6 0 

Mr. R i c h a r d D. Morr 
Lucas County A t t o r n e y 
C h a r i t o n , Iowa 

Dear Mr. Morr: 

T h i s w i l l acknowledge r e c e i p t of your l a t t e r o f A p r i l 5, 
i n which you s t a t e : 

"Your -opinion on the f o l l o w i n g i s r e s p e c t f u l l y 
r e q u e s t e d : 

"Mr. 'X' i s engaged i n the au t o m o b i l e s a l v a g e 
b u s i n e s s i n Lucas County. It i s the p r a c t i c e w i t h 
Mr. 'X' and o t h e r p a r t i e s i n the junked auto 
b u s i n e s s i n t h i s community to tow a junked v e h i c l e 
from the p l a c e where i t i s purchased to the s a l v a g e 
y a r d s . Mr. 'X f and the o t h e r s i n the b u s i n e s s see 
to i t t h a t S e c t i o n 3 2 1 . 5 2 o f the 1958 Code o f Iowa 
i s f u l l y c o m p l i e d w i t h p r i o r to t h e i r purchase and 
t a k i n g p o s s e s s i o n o f the j u n k e d motor v e h i c l e s , -
t h a t i s , the r e g i s t r a t i o n p l a t e s , r e g i s t r a t i o n c a r d , 
and c e r t i f i c a t e s o f t i t l e have been s u r r e n d e r e d t o 
the County T r e a s u r e r w i t h n o t a t i o n by owner t h a t 
auto i s b e i n g j u n k e d . A l l t o w i n g r e q u i r e m e n t s w i t h 
regard to s a f e t y a re f u l f i l l e d when moving the jun k e d 
v e h i c l e s . R e c e n t l y , Mr. 'X', w h i l e i n the p r o c e s s 
of t o w i n g a junked auto on the highway to h i s s a l v a g e 
y a r d s was g i v e n a summons by an o f f i c e r of the Iowa 
Highway P a t r o l , c h a r g i n g him w i t h 'improper r e g i s 
t r a t i o n ' on the towed v e h i c l e . The tow t r u c k was 
p r o p e r l y r e g i s t e r e d . The junked auto was unoccupied 
and i n c a p a b l e of b e i n g moved by i t s own power. The 
summons c i t e d no s p e c i f i c s t a t u t e s . 

"The q u e s t i o n then i s : 

7 
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"When a motor v e h i c l e which has been d i s 
mantled o r d e s t r o y e d ao t h a t i t cannot be used 
upon the p u b l i c highways and the owner of the 
motor v e h i c l e has s u r r e n d e r e d to the County 
T r e a s u r e r the r e g i s t r a t i o n p l a t e s , r e g i s t r a t i o n 
c a r d and c e r t i f i c a t e o f t i t l e w i t h a n o t a t i o n 
t h a t the s u r r e n d e r o f the t i t l e i s b e i n g made 
because the motor v e h i c l e i s b e i n g j u n k e d , as 
p r o v i d e d i n S e c t i o n 3 2 1 . 5 2 , and the junked 
motor v e h i c l e i s p u r c h a s e d by a s a l v a g e d auto 
d e a l e r , does S e c t i o n 3 2 1 . l 8 of the 1958 Code o f 
Iowa or any o t h e r s t a t u t e or r e g u l a t i o n r e q u i r e 
t h a t the junked motor v e h i c l e be r e g i s t e r e d 
b e f o r e i t can be moved to the d e a l e r ' s s a l v a g e 
y a r d s by towing upon the p u b l i c highways?" 

S e c t i o n 3 2 1 . 1 8 , 1958 Code of I owa, p r o v i d e s : 

" V e h i c l e s s u b j e c t to r e g i s t r a t i o n — 
except i o n . Every motor v e h i c l e , t r a i l e r , and 
s e m i t r a i l e r ' when d r i v e n or moved upon a h i g h 
way s h a l l be s u b j e c t to the r e g i s t r a t i o n p r o v i s i o n s 
o f t h i s c h a p t e r e x c e p t : 

" 1 . Any such v e h i c l e d r i v e n or moved upon 
a highway i n conformance w i t h the p r o v i s i o n s 
of t h i s c h a p t e r r e l a t i n g to m a n u f a c t u r e r s , 
t r a n s p o r t e r s , d e a l e r s , or n o n r e s i d e n t s as con
t e m p l a t e d by s e c t i o n s 3 2 1 . 5 3 and 3 2 1 . 5 6 , or 
under a temporary r e g i s t r a t i o n p e r mit i s s u e d 
by the department as h e r e i n a f t e r a u t h o r i z e d . 

" 2 . Any such v e h i c l e which i s d r i v e n or 
moved upon a highway o n l y f o r the purpose of 
c r o s s i n g such highway from one p r o p e r t y to 
a n o t h e r . 

"3« Any implement of husbandry. 
nh* Any s p e c i a l m o b i l e equipment as 

h e r e i n d e f i n e d . 

"5» Any v e h i c l e which i s used e x c l u s i v e l y 
f o r i n t e r p l a n t p u r p o s e s , i n the o p e r a t i o n o f 
an i n d u s t r i a l or m a n u f a c t u r i n g p l a n t , c o n s i s t i n g 
o f a s i n g l e u n i t c o m p r i s i n g a group o f b u i l d i n g s 
s e p a r a t e d by s t r e e t s , a l l e y s , or r a i l r o a d t r a c k s , 
and which v e h i c l e i s used s o l e l y to t r a n s p o r t 
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m a t e r i a l s from one p a r t o f the p l a n t t o another 
o r from an a d j a c e n t r a i l r o a d t r a c k t o the p l a n t 
and i n so d o i n g i n c i d e n t a l l y u s i n g s a i d s t r e e t s 
or a l l e y s f o r not more than one thousand f e e t . 

" 6 . Any v e h i c l e which i s p r o p e l l e d by 
e l e c t r i c power o b t a i n e d from overhead t r o l l e y 
w i r e s , but not o p e r a t e d upon r a i l s . " 

S e c t i o n s 3 2 1 . 9 8 and 3 2 1 . 1 0 ^ ( 1 ) . 1958 Code o f Iowa, 
which a re a l s o p e r t i n e n t her©, p r o v i d e : 

" 3 2 1 . 9 8 Qperat i o n w i t h o u t r e g i s t r a t i o n . 
No person s h a l l o p e r a t e , nor s h a l l an owner 
knowi n g l y permit t o be o p e r a t e d upon any h i g h 
way any v e h i c l e r e q u i r e d to be r e g i s t e r e d 
and t i t l e d hereunder u n l e s s t h e r e s h a l l be 
a t t a c h e d t h e r e t o and d i s p l a y e d t h e r e o n when 
and as r e q u i r e d by t h i s c h a p t e r a v a l i d 
r e g i s t r a t i o n c a r d and r e g i s t r a t i o n p l a t e or 
p l a t e s issu'ed t h e r e f o r f o r the c u r r e n t r e g i s 
t r a t i o n year and u n l e s s a c e r t i f i c a t e o f t i t l e 
has been i s s u e d f o r such v e h i c l e except as 
o t h e r w i s e e x p r e s s l y p e r m i t t e d i n t h i s c h a p t e r . 
Any v i o l a t i o n of t h i s s e c t i o n i s a misdemeanor 
p u n i s h a b l e as p r o v i d e d i n s e c t i o n 321.*+82." 

"321.10*+ Penal o f f e n s e s a g a i n s t t i t l e law. 
It i s a misdemeanor, p u n i s h a b l e as p r o v i d e d i n 
s e c t i o n 321.^+82 f o r any person to commit any 
of the f o l l o w i n g a c t s : * * * 

" 1 . To o p e r a t e any motor v e h i c l e upon 
the highways upon' which the c e r t i f i c a t e of 
t i t l e has been c a n c e l e d , or w h i l e a c e r t i f i c a t e 
of r e g i s t r a t i o n of a motor v e h i c l e i s suspended 
or revoked. * * *" 

In an Ohio case i d e n t i c a l to the s i t u a t i o n you o u t l i n e . 
S t a t e v. S a u l r 26 Ohio Lew A b s t r a c t 2 5 3 , 11 Ohio O p i n i o n s 179 

Ohio Supplement 9 7 , i t was h e l d t h a t a l i c e n s e p l a t e need 
not be d i s p l a y e d on a motor v e h i c l e , which c o u l d not p r o p e l 
i t s e l f , b e i n g towed down a p u b l i c highway to a s a l v a g e y a r d . 
At page l 8 0 o f 11 Ohio O p i n i o n s , the Court s t a t e d : 

". • • what i s the r e s u l t to be where a 
motor v e h i c l e , or what was once, at l e a s t , a 
motor v e h i c l e , i s b e i n g towed a l o n g the highway 
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For the purpose o f p u t t i n g i t i n a w r e c k i n g 
y a r d , which motor v e h i c l e i s i n f a c t not a 
complete motor v e h i c l e and c o u l d not be p r o 
p e l l e d under i t s own power? It appears t h a t 
i t may r e a s o n a b l y be u n d e r s t o o d t h a t i n such a 
case and f o r t h i s one p a r t i c u l a r t r i p , w i t h 
such a d e s t i n a t i o n i n v i e w , the l e g i s l a t u r e 
d i d not i n t e n d t h a t a l i c e n s e p l a t e b e a r i n g a 
d i s t i n c t i v e number would have to be d i s p l a y e d . 
And i t seems t o the c o u r t to be a r e a s o n a b l e 
c o n c l u s i o n t h a t s t r i c t l y upon the f a c t s o f the 
case at b a r , and c o n s i d e r i n g t h i s l e g i s l a t i v e 
i n t e n t , and s t r i c t l y c o n s t r u i n g the wording 
o f the s t a t u t e , t h i s v e h i c l e had ceased to be 
a motor v e h i c l e i n i t s s t r i c t e s t sense, and 
t h a t the defendant here was not a c t u a l l y 
' o p e r a t i n g a motor v e h i c l e 1 . " 

The Ohio s t a t u t e t h e r e a p p l i e d , s e c t i o n 12622, Ohio 
G e n e r a l Code, i s s i m i l a r to the Iowa s t a t u t e s above set o u t . 
S e c t i o n 12622 p r o v i d e d : 

" O p e r a t i n g v e h i c l e o f m a n u f a c t u r e r or 
d e a l e r w i t h o u t l i c e n s e p l a t e s : p e n a l t y . 
Whoever o p e r a t e s or c auses to be o p e r a t e d upon 
a p u b l i c road or highway a motor v e h i c l e o f a 
m a n u facturer or d e a l e r u n l e s s ^ i t c a r r i e s and 
d i s p l a y s , as p r o v i d e d by law,* two ^ p l a c a r d s , 
except as p r o v i d e d i n se ct^Jon 12613, i 6sued 
by the d i r e c t o r o f h i ghways, b e a r i n g the 
r e g i s t r a t i o n number o f the m a n u f a c t u r e r or 
d e a l e r o f such machine, s h a l l be f i n e d not 
more than t w e n t y f i v e d o l l a r s . " 

Upon the b a s i s o f the above a u t h o r i t y , i t i s my o p i n i o n 
t h a t a v e h i c l e which f o r m e r l y was a r e g i s t e r e d motor v e h i c l e , 
but which i s no l o n g e r c a p a b l e of p r o p e l l i n g i t s e l f , need not 
d i s p l a y a r e g i s t r a t i o n p l a t e w h i l e b e i n g towed on the highway 
from the premises o f the former r e g i s t e r e d owner to a s a l v a g e 
y a r d . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C : b l 
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be assessed in t t e c e w l y where it ts regarded as isest penaaneritly located. 

May 2 4 , I 9 6 0 

He, Gharias Matter 
See County Attorney 
Sac City* tews 

Hear & r . Mttfear* 

This i s in reply to your tetter of May 1 2 , I 9 6 0 , in which you 

set out the fo! lowingi 

" A question has arisen as to the right of $ao County In 
assess anil levy a tax upon water softening tanas owned by an 
t t ^ M f e d Culllean Water Softening dealer which has Its plant: 
In Calhoun County. 

"The dealer holds a franchise to provide Collioan tarvlce 
In Sao and Calhoun Counties and has regular customers In Sac 
County who ftave tanks continuously in their homes. The tanks 
in Sac County are axchtnoad at least every 2S days for different 
tanks which have been ra-ohanged at the plant In Calhoun County. 

u May Sac County assess the softener tarJts of this dealer 
which are in Sac County * tf w«. of assessment?* 

The answer to your inquiry entails directing your attention to 

Section 4 2 8 . 8 , Coda of Iowa ( 1956 ) , and Aitomoy Gartsral's Opinion, 

January 2 6 , 1 9 2 6 , paga 2 6 2 , of i f 2 3 - 2 6 volume. U is therefore 

advised that the article in e^astloa should be assessed (and taxed) in 

Calhoun County, unlets It has been kept in another assessment district 

during the greater part of the year preceding the first of January, and in 

that event It should be taxed In tha district where kept. 

It is submitted that although the tanks aire periodically changed 
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and ftehargad, thai they primarily ar t subject i a being fctpt In Calhoun " 

County. Since any one insulliusnt could be a temporary one ef 2$ days 

or less. In Rbyae v . S&adisoa County, 4 $ Iowa 6 3 2 , the Court In d i s 

cussing the duty of the assessor in reference to the words "In (and) therein", 

presently contained In Section 4 4 1 . 1 1 , stated} 

* * * * . So that, i f the words In and therein In point of 
tl&te refer to the first day of January, o r l r j a l lma when the assess* 
mmt is made, then every person must be assessed la the township 
where he may happen to be on the first day of January, or when the 
assessor cosset around. No one, we apprehend, would contend for 
such a construction. The words therein refer not to the location of 
the property upon any particular day, but to what may, in view of 
a l l tha circumstances, be regarded u * atost permanent location. 
* * * , » 

Thus, assessment would take place in Calhoun County as proposed above. 

Very truly yours, 

Donate* J . Batten 
Assistant Attorney General 

DJ& f s 



TAXATION; Peraonaf Property Tax Hen?-County Treasurer does not have authority 
to apportion personal property t l x Han. Section 4 4 5 . 2 9 does nut create superior 

May 2 5 , I 9 6 0 

A . F . Orahelm 
County Attorney 
Wright County Court House 
Clarion, Iowa 

Dear Mr. Drahelra; 

This Is In reply to your tetter ef Apri l 2 9 , i 9 6 0 , in which you 

propose the following: 

"On February 1 1 , I 9 6 0 , the Smalt Business 
Administration, an agency of the United States of America, 
purchased a building, machinery and equipment of a certain 
produce company located on leased ground In this County 
from certain trustees in bankruptcy. The County of Wright 
has a Hen on the building, merchandise and equipment in the 
total amount of $ 4 0 3 2 . 7 7 and this was certified to the 
County Treasurer in this single amount on the tax l i s t . 

f | > * J | htji boon requested of the Treasurer try the 
• • Y - ^ r J ^ S i a a H fcuslrtess Administration to apportion the taxes on 
f 'f the M l s ln e 1 and exclude the taxes on the merchandise and 

equipment. 

' ' 1 . Is such apportionment or separation within the 
purview of Iowa Cede Section 4 4 5 . 2 9 (1958) ? 

* 2 . Is It possible for such apportionment or 
separation to be made by the Treasurer when the tax list 
shows It as a tlitfeie item and is the authority for the 
Treasurer' 

" 3 . Is the lien as provided by Iowa Code Section 
4 4 5 . 2 9 (1958) a superior Hen to a i l other liens and en
cumbrances 1 (See Cummlngs v s . Hunt, 1 9 5 3 , 2 4 4 Iowa 
7 2 , 3 6 «W (2d) 8 ) . 
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« 4 . What was tha Intent of tha Legislature when it 
recently amended Iowa Cone Section 4 4 5 . 2 9 (1958) ? 

In answer to question No. 1,1 should l ike to direct your attention to Attorney 

General Opinion dated April 8 , 1 9 5 8 , pace 2 7 9 of the 1 9 5 8 volume. Your pro* 

pesal is comparable to waiver of a lien on one type of property by apportioning the 

amount of the I ten to another type of property. Hence, it Is advised that no express 

or Implied authority is vested In the County Treasurer by Section 4 4 $ . 2 9 ( 1958 ) , 

to waive any iten of personal property tax as levied. The above cited Attorney 

General Opinion bears out the fact that a county officer has only that authority that 

is conferred by statutory enactment. Therefore, reference to Section 4 4 5 . 2 9 

(1938 ) , shows no authority for the Treasurer to apportion as indicated in your question. 

Thus, though the tax lien is listed as a single amount, the ilen Is on the 

building, merchandise and equipment. The fact that one amount is listed does not 

create an Intent to have the lien attach to one item. This )s indicated by the language, 

* * * * shall be a lien in favor of the county upon a l l the taxable personal property 

and rights to property belonging to the taxpayer, * * * " as set forth in Section 

y'AfiWty. Therefore, it Is not a selective authority that Is vested in the County 

Treasurer. The above Is submitted as an answer to question Wo. 2 . 

In answer to question No. 3 , 1 direct your attention to Attorney General 

Opinion dated October 1 0 , 1 9 5 5 , page 1 0 6 of 1 9 5 6 volume. This opinion indicates 

that the lien created by Section 4 4 5 . 2 9 ( 1958 ) , Is not a first and prior l i en , by 

virtue of the content of this code section. 

The 1 9 5 9 amendment to Section 4 4 5 . 2 9 was enacted to establish liens 

on personal property as effective January 1, of the year in which such personal property 

is assessed. Additionally, purchasers or mortgagees may acquire a deer interest in 
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realty (against which personal property tax lien Is levied) If such Is attained prior 

to the treasurer placing such personal tax on the delinquent personal tax l i s t . This 

tatter act existing as notice so that subsequent interests cannot be attained without 

being subject to the personal tax f lea. Thus, an affirmative duty (entrance on del in

quent tax list) hi necessary before the personal tax lien Is perfected beyond one year 

and prl or to subsequent Interests after one year. 

Very tiuly yours, 

O W b J f 

Donald J . Dalton 
Assistant Attorney General 



STATE OFF ICERSrAND DEPARTMENTS: JU j ^ J L a S W - e i W — S e c t i o n 
8 2 . l 8 does not g i v:e:: the' mi ne i n s p e c t o r a u t h o r i t y to r e q u i r e 
an abandoned mine be r e - s e a l e d or r e - f i l l e d , i f the o r i g i n a l 
s e a l or f i l l p roves i n a d e q u a t e . (Sl^^fa fa^te** 7 ^ 

May 311 i 9 6 0 

Mr. W. Dean Aubrey 
S t a t e Mine i n s p e c t o r 
L O C A L 
Dear Mr. Aubreys 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
May 20, i n which you s t a t e t 

" T h i s department r e q u e s t s an o p i n i o n on 
Sec. 82.18, r e l a t i n g to the f i l l i n g or s e a l i n g 
o f an abandoned mine. 

" T h i s s e c t i o n c o v e r s the f i l l i n g or s e a l i n g 
o f a l l the o p e n i n g s o f an abandoned mine and i n 
t h i s i n s t a n c e the abandoned mine i s the I n d i a n a 
C o n s o l i d a t e d Mine Number 2, a t M e l c h e r , Iowa. 
T h i s mine was owned and o p e r a t e d by the Rock 
i s l a n d R e i l r o a d . I t was abandoned by them i n 
1935, end the h o i s t i n g ©haft and a i r s h a f t 
were s e a l e d w i t h c o n c r e t e as p r o v i d e d b y law* 
The p r o p e r t y on which the mine i s l o c a t e d was 
s o l d by the Rock I s l a n d R a i l r o a d i n 19^» 

"Sometime d u r i n g the f i r s t p a r t o f t h i s year 
the s e a l on the h o i s t i n g s h a f t a t t h i s mine f e l l 
i n because the c u r b i n g i n the s h a f t r o t t e d o u t , 
and a l l o w e d the d i r t under th e s e a l t o s l i d e 
i n t o the s h a f t u n t i l i t was undermined enough 
to a l l o w the a r e a around the top o f the s h a f t 
and s e a l to f a l l i n t o the s h a f t . T h i s s h a f t was 
265 f e e t deep and i s now Very dangerous* P r o b a b l y 
not more than 6? f e e t o f i t i s f i l l e d by the cave 
i n on t o p . 
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"Under See* 8 2 . l 8 who i s now l i a b l e f o r the 
r e - s e a l i n g or f i l l i n g o f t h i s shaft?** 

S e e t i o n 62.18, 1958 Code o f Iowa, p r o v i d e s ! 

" f i n i n g pr, f e e ing abandoned m t n e * it 
s h a l l be the duty o f the owner, l e s s e e , o p e r a t o r 
o f the mine or owner o f land on which mine i s 
l o c a t e d , t o permanently f i l l , o r s e a l a l l o p e n i n g s 
to the same i m m e d i a t e l y a f t e r i t i s f i n i s h e d o r 
abandoned, so as to p r e v e n t any person or animal 
from e n t e r i n g o r f a l l i n g i n t o the s a i d f i n i s h e d 
or abandoned mine; and b e f o r e s a i d f i l l i n g or 
s e a l i n g i s commenced or u n d e r t a k e n , the mine 
owner, l e s s e e or o p e r a t o r s h a l l n o t i f y the mine 
i n s p e o t o r o f the d i s t r i c t i n which the mine i s 
l o c a t e d , and the same s h a l l be s u b j e c t to the 
a p p r o v a l o f s a i d mine i n s p e d t o r who i s hereby 
a u t h o r i z e d and empowered to p r e s c r i b e the manner 
and the k i n d o f m a t e r i a l w i t h which the same 
s h a l l be f i l l e d o r s e e l e d . " 

Mines abandoned b e f o r e J u l y 1935» were not r e q u i r e d 
to be s e a l e d as p r o v i d e d i n s e c t i o n 82.1o. In 1936 Report o f 
the A t t o r n e y G e n e r a l 282, a t page 283, i t i s s t a t e d , i n 
r e f e r e n c e t o s e c t i o n 82*18} 

" W h i l e , as s t a t e d above, the b e t t e r p r a c t i c e 
would be, because o f the danger o f i n j u r y and the 
q u e s t i o n o f l i a b i l i t y f o r such i n j u r i e s on the 
p a r t o f those r e s p o n s i b l e , to c l o s e the mine i n 
a c cordance w i t h t h i s a c t , y e t , i n our o p i n i o n , a 
c a r e f u l r e a d i n g o f t h e same does not make i t 
r e t r o a c t i v e * and t h e r e f o r e , we do not b e l i e v e 
t h a t i t would a p p l y to mines abandoned p r i o r to 
the time t h i s went i n t o e f f e c t , which was J u l y 
1935* H 

From your l e t t e r , I assume t h a t s e c t i o n 8 2 . l 8 was 
f o l l o w e d * You s t a t e , " I t was abandoned by them i n 1935* and 
the h o i s t i n g s h a f t and a i r s h a f t were s e a l e d w i t h c o n c r e t e as 
p r o v i d e d by law." I f the Rock I s l a n d R a i l r o a d d i d comply w i t h 
the p r o v i s i o n s o f s e c t i o n 82. l 8 when the mine was s e a l e d i n 
1935. they have d i s c h a r g e d t h e i r o b l i g a t i o n under the s t a t u t e , 
and the mine i n s p e c t o r has no f u r t h e r j u r i s d i c t i o n over the 
mine. S e c t i o n 8 2 . l 8 p r o v i d e s t h a t " I t s h a l l be the duty o f 
the owner, l e s s e e , o p e r a t o r o f the mine or owner o f land on 
which mine i s l o c a t e d to p e r manently f i l l , or s e a l a l l openings 
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to same j fWeoJUU lV ftfW, I t U f l n U M 91" i b a n j o n e d . 
t h a i the mine I n s p e c t o r may • • p r e s c r i b e the k i n d and 
manner o f m a t e r i a l w i t h which the same s h a l l be f i l l e d o r 
sealed** and t h a t **• • • t h e same s h a l l be s u b j e c t t o the 
a p p r o v a l o f s a i d mine i n s p e c t o r • • b u t , a l t h o u g h i t 
p r o v i d e s t h a t the s e a l o r f i l l s h a l l be permanent, Tt does 
not a u t h o r i z e the mine i n s p e c t o r t o r e q u i r e the mine to be 
r e - f i l l e d or r e - s e a l e d i f the s e a l or f i l l s u b s e q u e n t l y 
provds i n a d e q u a t e . 

The powers o f the mine i n s p e c t o r a re s t r i c t l y l i m i t e d 
to those g i v e n him by s t a t u t e . In 1952 O p i n i o n s o f the 
A t t o r n e y G e n e r a l l*+9» at page 150, i t i s s t a t e d * 

"The o f f i c e o f mine i n s p e c t o r i s a c r e a t u r e 
o f l a w i such o f f i c e i s unknown to the common law. 
Hence i t f o l l o w s , the powers and d u t i e s o f the 
i n s p e c t o r s a r e those s p e c i f i c a l l y named i n the 
Code and such o t h e r powers as may be n e c e s s a r i l y 
i m p l i e d from the powers g r a n t e d . " 

However d e s i r a b l e i t might be to r e q u i r e a l l abandoned 
mines t o m a i n t a i n a f i l l o r s e a l on a l l o p e n i n g s o f an 
abandoned mine, s e c t i o n 8 2 . l 8 , 1958 Code of Iowa, does not 
so p r o v i d e . 

T h e r e f o r e , I t i s my o p i n i o n t h a t i f a l l o p e n i n g s to an 
abandoned mine are p e r m a n e n t l y f i l l e d or s e a l e d i m m e d i a t e l y 
a f t e r the mine i s abandoned, and the f i l l o r s e a l I s 
approved by the mine i n s p e c t o r , the p r o v i s i o n s o f s e c t i o n 
8 2 . 1 8 , 1958 Oode o f Iowa, a r e s a t i s f i e d and s e c t i o n 8 2 . l 8 
does not g i v e the mine I n s p e c t o r a u t h o r i t y t o r e q u i r e the 
mine to be r e - f i l l e d o r r e - s e a l e d i f the f i l l o r s e a l 
s u b s e q u e n t l y proves t o be i n a d e q u a t e . 

V e r y t r u l y y o u r s , 

F C t b l 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 



TAK&TOSI; ^ » f ! y > a ! ^ C f W t y * Si te* for Tgxatlcnt--Personal property located 
pe?ma«9ttlry oaside ot the state at Iowa on assessment date Is not subject 

June 3, mm 

Mr* A . W* i M t t a * 4r* 
ttfrfflht County Attorney 
$M0tt*t ig* . 
Clatlon, Iowa 

Baa? Mr, 0*«M«m 

t h i s w i l l aefenowledsje receipt of your', letter of May I t , 

wheftla the following problem was net. forths 

^ l i b fefarence to you/' opinion of &tay I f , I f f f , mgardf!*s 
the above captioned matter* ihla office 1$ ?e«jttstina, a 
sapp l emta i opinion as follows: 

"PACTS* The eiodweets of don*«iic mink pelts ship pelts 
cot of die state of Iowa to ©the? Mates to be 
stores foe M u r e sales* in these situations, the 
local producer does not have possession hoi only 
title to the pelt*. 

"QQEfcYs Would each p l a l pelts or peltry, not in the pos
session ef the produce**, put in fact situated In 
another state, come within the purview of the 
opinion above stated?" 

The a n t r a l U that she state aay not tax tangible personal 

property not located within its jurisdiction. In other words, the situs 

of the property Is the controlling factor i n detemialng where tangible 

personal property «*ay he taxed by the slate regardless of where the 

&wtte* resides. Therefore, i f on the first of January the mink pelts 

were not within the State of Iowa, they weald not be frubiect to taxation. 



(ft** h. F . Qrahei®, J r . - 2 - June f . I f 6 3 

A word e l caution must be expressed here in view of the ease of 

Capita) Construction Company v. City of Des Moines, 2 1 1 Iowa 1 2 2 8 , 

where property was located in Ill inois on the assessiaent dat^r—nevertheless 

It * a s held taxable. The decision apparently turns on the fact that the 

prcperty was only temporarlfy out of the state and not permanently. 

In conclusion, you are advised that,if the «slnk pelts were permanently 

located outside of the State of Iowa on January 1st , they would not be 

subject to taxation under the laws of this state. 

Vary truly yours, 

Gary 11. mi 
Special Assistant Attorney General 



STATE OFFICERS. AND DEPARTMENTS: J&kUjS S a f e l y — Chapter 2*f, 
A c t s o f the 5o th :-Qeneral Assembly, s e c t i o n 1, a u t h o r i z e s 
c o n s t r u c t i o n o f two r a d i o s t a t i o n s i n a d d i t i o n to moving 

J u n e 3 i I960 

Mr* D* M. S t a t i o n , Commissioner 
Department o f P u b l i o S a f e t y 
L O C A L 

Dear Mr. S t a t t o n ; 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f May 27$ 
i n which you s t a t e ! 

"The iowa R s d i o Communications D i v i s i o n 
o f the Department o f P u b l i c S a f e t y r e c e n t l y 
r e l o c a t e d i t s Des Moines s t a t i o n by moving i t s 
equipment and f a c i l i t i e s from the p r e v i o u s 
l o c a t i o n a t the Iowa S t a t e F a i r g r o u n d s to the Er e s e n t l o c a t i o n n o r t h o f the c i t y o f Des 
o i n e s . 

"The d i v i s i o n i s a l s o c o n t e m p l a t i n g the 
c o n s t r u c t i o n o f two new s t a t i o n s i n the v i c i n i t y 
o f Denison and Cedar R a p i d s . 

"With r e f e r e n c e t o Chapter 2 ^ , S e c t i o n 1, 
A c t s o f the F i f t y - E i g h t h G e n e r a l Assembly, 
your o p i n i o n i s r e q u e s t e d as to whether the 
r e l o c a t i o n o f the Des Moines s t a t i o n r e f e r s t o ; 
( a ) *raoving o r r e p l a c i n g b u i l d i n g s 1 ( t h u s 
p e r m i t t i n g the c o n s t r u c t i o n of both s t a t i o n s ) , 
o r (b) C o n s t r u c t i o n o f two ( 2 ) r a d i o s t a t i o n s 1 

^ t h u s a l l o w i n g f o r the c o n s t r u c t i o n o f o n l y one 
a d d i t i o n a l s t a t i o n ) . 

"You w i l l f i n d a t t a c h e d a copy o f a l e t t e r 
from Soyd P o r t e r , D i r e c t o r o f the Iowa Radio 
Communications D i v i s i o n , d i r e c t e d to t h i s o f f i c e 
e x p l a i n i n g the l e g i s l a t i v e h i s t o r y s u r r o u n d i n g 
the enactment of t h i s b i l l . " 
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S e c t i o n 1, Chapter A c t a o f the 5 8 t h G e n e r a l 
Assembly, t o which you r e f e r , p r o v i d e s ! 

"There i s hereby a p p r o p r i a t e d t o the 
d i v i s i o n o f r a d i o communication, department o f 
p u b l i c s a f e t y , from the g e n e r a l fund o f the 
s t a t e the sum of two hundred f o r t y - s i x thousand 
e i g h t hundred d o l l a r s ($2^-6,800.00) to be used 
f o r , purchase and r e p l a c e r e p e a t e r s , equipment, 
t r a c t o r s , c a r s , moving and r e p l a c i n g b u i l d i n g s 
and equipment, purchase o f l a n d , c o n s t r u c t i o n of 
two ( 2 ) r a d i o s t a t i o n s , and m i s c e l l a n e o u s items 
connected w i t h t h e s e p r o j e c t s . " 

In a n s w e r i n g your q u e s t i o n , the d i s p o s i t i v e q u e s t i o n i s : 
t h a t d i d the l e g ! s l a t u r e i h t e n d ? In Kn o t t v. Rawl jjngs, 96 
N*W« 2d 900, the Iowa Supreme Court s t a t e d , at page 9 0 3 : 

"The l e g i s l a t i v e i n t e n t i s the a l l i m p o r t a n t 
and c o n t r o l l i n g f a c t o r i n the i n t e r p r e t a t i o n o f 
s t a t u t e s . " 

i n d e t e r m i n i n g l e g i s l a t i v e i n t e n t , one o f the p r i m a r y 
r u l e s o f s t a t u t o r y c o n s t r u c t i o n i s t h a t p r o v i s i o n s o f a 
s t a t u t e a re presumed to have meaning and to be i n c l u d e d f o r 
a purpose. In Board o f D i r e c t o r s Beaker^v. 2*K> iowa 910, 
36 N.W. 2d 7 5 l , the Co u r t s t a t e d , at page 917 o f 2*f0 lowaj 

" I n the f i r s t p l a c e we s h o u l d endeavor to 
c o n s t r u e our s t a t u t e s so no p a r t w i l l be rendered 
superfluous and e f f e c t o r d i n a r i l y s h o u l d be g i v e n 
to e v e r y p r o v i s i o n o f the s t a t u t e . " 

In s t a t i n g the purpose o f the a p p r o p r i a t i o n t h e r e i n made, 
s e c t i o n 1 o f Chapter 2*+, A c t s o f the 5 8 t h G e n e r a l Assembly, 
s p e c i f i c a l l y enumerates, among o t h e r t h i n g s , "removing and 
r e p l a c i n g b u i l d i n g s and equipment" and " c o n s t r u c t i o n of two 
(2) r a d i o s t a t i o n s " . A p p l y i n g the r u l e t h a t each p r o v i s i o n 
o f a s t a t u t e s h o u l d be g i v e n e f f e c t , i t appears t h a t the 
l e g i s l a t u r e i n t e n d e d t h a t the " c o n s t r u c t i o n o f two ( 2 ) 
r a d i o s t a t i o n s " s h o u l d be i n a d d i t i o n to the "moving and 
r e p l a c i n g b u i l d i n g s and equipment 1*, i . e . , moving the l o c a t i o n 
o f the h e a d q u a r t e r s s t a t i o n from the S t a t e F a i r g r o u n d s t o 
i t s p r e s e n t l o c a t i o n . 

T h e r e f o r e , based upon the above, i t i s my o p i n i o n t h a t 
your a l t e r n a t i v e ( a ) , the c o n s t r u c t i o n o f two (2) r a d i o 
s t a t i o n s jjl add i t i on to moving the h e a d q u a r t e r s s t a t i o n , i s 
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what the l e g i s l a t u r e i n t e n d e d by the p r o v i s i o n s o f s e c t i o n 1, 
Chapter 2^, Aots o f the 5 8 t h G e n e r a l Assembly. Of c o u r s e , 
t h e e x e c u t i v e C o u n c i l must approve any e x p e n d i t u r e , as 
p r o v i d e d by s e c t i o n 2 , Chapter 2ht A c t s o f the 5 8 t h G e n e r a l 
Assembly* 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C t b l 



IbmnWt Pftmttt Tax* feotice ef Va luat i on- - m Section* 23 mi 2 k 
Chapter | f 1* 4 «w »? lw §kk General Assembly <195$V require hot one 
notice ef valuation be given the taxpayer at the tim ef assessment. 
(2) fatten of valuation may be delivered only at the time of assessment, 

lob must be mane on. January X , 1 9 6 1 , or thereafter. (tfcjg/3 

June 8 , 1 9 4 0 

M r . Don C . Salisbury 
Jasper County Attorney 
Courthouse 
filewtsn, Iowa 

Sear i i r * S a l l s b w 

This w i l l acknowledge receipt of your letter dated April 27* 1^60, 

therein the following problem nam set forth: 

••The J . H* Cle&inshaw Company i s presently ranking, the 
appralssMient for the cit ies ami to*ns in Jasper County, Iowa to 
he usee* for the 1 9 6 1 assessment. 

*By the tertes of the contract with said company, the County 
of Jasper and City of Newton i r e required to notify property owners 
of the amount of the appraisement arrived at for their property prior 
to a hearing In June of this year by said company with said property 
owners. 

"In connection therewith there am three questions that do not 
seam to be answered by Chapter 2 9 1 of the laws of the SStb General 
M t e e & l y , as follows: 

* l . Ooei the notice referred to In Section 2 5 of said 
Chapter and the notice referred to in the assessment 
tol l in Section Zb of said Chapter refer to one netlea 
contained in the assessment roll or to two separate 
notices at different times? 

" 2 . Secondly, how early can the assessment rol l referred 
to in Section 2 6 of said Chapter be activated to the 
property owner and In particular can It be delivered in 
the year I 9 6 0 ? 

" 3 . Can the notice in the assessment roll referred to in 
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Section 2 6 of said Chapter serve tha requirements of 
Section 2 5 If said Sections require two separate notices? 

*The answers to these Questions are sought for the purpose of 
ascertaining whether or not time and money can be conserved by the 
giving of these notices in combined form. 

" A l s o , i f satne can be done, the notice raquiretrerHo of the 
contract with tha «i. M. Ctemlnshaw Company referred to above could 
l e satisfied at the same t ime." 

The applicable provisions of Chapter 2 9 1 , Acts of the 58th General 

Assembly U 9 5 8 ) , to the foregoing re^uestsnre as follows; 

"Sec . 2 3 . Notice of valuation. The assessor sha l l , at the 
time of making the assessment, inform the person assessed, in * r i i in& 
of the valuation nut upon his property, and notify htm, If he feels 
agerieved, to appear before the board of review and shew why the 
assessment should be chanced." 

"See. 2 6 . Assessment rolls and books. The state tax 
es&missicn shall each year prescribe the form of assessment rol l to 
be used by a i l assessor* in assessing real and personal property* 
Including moneys and credits, in this state, also the form ef panes 
of the assessor's assessment book. Such assessment rol ls shall be 
in such form as wi l l permit entering thereon, separately, the names 
of a l l persons, partnerships, corporations, or associations assessed/ 
shall contain a l o rn of oath or affirmation to ha administered to each 
person assessed, and shall also contain a notice i n the fellewiaa fermi 

* *lf you are net satisfied that the foreooina assessment i s 
correct, you may f i le a protest again* such assessment with the board 
ef review on or after May 1, to and including ftlay 2 0 , of the year of 
the assessment, such protest to be confined to the grounds specified 
in section thlrty~seven 137) of this Ac t . Oated day ef 

. , 19 , , County/City Assessor.• 

°5ush assessment roils shall be used In listing, the property and 
showing the values affixed to such property of a l l persons, partnerships, 
corporation*, or associations assessed, v&leh rolls shall be maoe in 
duplicate. Said duplicato rol l shall be signed by the assessor, detached 
front the original and delivered to the person assessed* It shall be 
lawful to combine the affidavit or terra of oath or affirmation with reference 
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to real and personal property, and the affidavit or form of oath or 
affirmation as Is awneys and credits, Into one (1) affidavit or form 
of oath or affirmation, arid only the on* t i l such affidavit or forts 
of oath or affirmation shall be sufficient on the assessment ro l l . 
The pages of the assessor's assessment hook shall contain colums 
ruled and headed for the information required by this chanter and that 
which the state tax eossmlsslen cuay eeeat essential In the equalization 
work of the state beard ef review. The assessor shall return ait 
assessment rolls and any schedules therewith to the county auditor, 
atone with the completed assessment hook, as provided In this chapter, 
and the county auditor shall carefully keep and preserve a l l sueh ro l l s , 
schedules and hook for a period of five (5) years from time of fi l ing 
of the same In his off ice." 

fteeardlng your first Inquiry, upon examination ef Section 2 6 one f in is 

a direction given to the assessor to deliver to the person assessed a copy of 

his assessreaot. This copy must also contain the notice set out in Section 

2 6 . Therefore, it sees?* apparent that Sections 2 3 and 2 6 relate to the 

same notice and not two separate notices, since both provisions require & 

notice fixing the values be given to the person assessed at the time of the 

assessment. 

(n respect to your Second question, your attention i s directed to 

Section 4 2 $ . 4 , Code of Iowa ( 1958 ) , to wife 

" 4 2 8 . 4 Personal property—real estate—busIcJings. Property 
shall be tawed each year, and personal property shall be l isted and 
assessed each year in the name of the owner thereof on the first day 
of January. * * * . * 

The aforementioned section directs real property shall be l isted and 

valued In 1 9 3 5 and every four years thereafter} thus, It would appear that 

the earliest date upon which a value could be placed upon real estate vvould 

be January 1, 1 9 6 1 . Of course, this means that notice of valuation could 
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not bo delivered to the property owrw In the year I 9 6 0 , t inea notice, of 

valuation i t given to the taxpayer at the time of assessment according to 

Sections 2 $ and 2 6 of Chapter 2 9 X , Code of Jcwa U 9 B § ) . 

in view of tha opinion expressed i n reply to question number 1, It 

would appear that question number 5 has been answered. 

i n conclusion, you are advised that only one notice of valuation Is 

required under the provisions of Chapter 2 9 1 and, further, the aforesaid 

notice cannot be delivered before January I , 1 9 6 1 . 

Very truly yours, 

£ary S . g i l t 
Special Assistant Attorney General 

GSGtfs 



INSURANCEt - Employee W e l f a r e Funds — Such funds a r e not 
i n s u r a n c e and c o n t r i b u t i o n s t h e r e t o a r e not t a x a b l e as 
premiums* "'-<-„ , 

J u n e 8 , i960 

B r * n i l ! i s m E. Timmona, Commissioner 
Insurance Department e f Iowa 
L O C A L 

A t t e n t i o n ! R o b e r t J . L i n k 

Deer S i r * 

R e c e i p t i s acknowledged o f your l e t t e r o f May 23 a s 
f o l l o w s : 

" R e c e n t l y , an i n q u i r y has been d i r e c t e d t o 
t h i e Department c o n c e r n i n g whether or not a 
h e a l t h end w e l f a r e fund e x t e n d i n g b e n e f i t s f o r 
l i f e , a c c i d e n t a l d e a t h and dismemberment) a c c i d e n t 
and s i c k n e s s weekly i n d e m n i t y , h o s p i t a l i z a t i o n , 
m e d i c a l and s u r g i c a l b e n e f i t s t o employees (and 
dependents) r e s i d i n g i n Iowa i s s u b j e o t t o our 
i n s u r a n c e laws* 

" A l s o , we wonder i f c o n t r i b u t i o n s r e c e i v e d 
by the fund a re s u b j e c t t o a g r o s s premium t a x 
i f such c o n t r i b u t i o n s a r e made e i t h e r by employers 
l o c a t e d i n Iowa o r employers l o c a t e d o u t s i d e o f 

, Iowa* 

"Thank you f o r your e a r l y a t t e n t i o n t o t h i s 
m a t t e r . " 

In g e n e r a l , i t has been h e l d t h a t a p l a n t o p r o v i d e t h e 
members o f a o e r t a i n group w i t h m e d i c a l s e r v i c e s and h o s p i t a l ! 
z a t i o n i s not i n s u r a n c e * See 29^Am* J u r * , I n s u r a n c e , p a r * 12 
and c a s e s c i t e d t h e r e u n d e r . i t has a l s o been h e l d t h a t a 
company r e l i e f department h a v i n g a f u n d , c o n s i s t i n g o f employe 
and employee c o n t r i b u t i o n s , from which sums a r e p a y a b l e i n 
case o f s i c k n e s s , i n j u r y o r d e a t h , i s not engaged i n t h e 
i n s u r a n c e b u s i n e s s * See 29 Am* J u r * , I n s u r a n c e , p a r . 13 and 
c a s e s o i t e d * 
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M a t t e r s not c o n s i d e r e d a s i n s u r a n c e under common law 
may, o f c o u r s e , by s t a t u t e become i n s u r a n c e as a matter o f 
law and s u b j e c t t o r e g u l a t i o n as such* E x a m i n a t i o n o f the 
Iowa i n s u r a n c e s t a t u t e s , however, does not r e v e a l any 
p r o v i s i o n e x p r e s s l y d e f i n i n g company funds o f the ty p e 
d e s c r i b e d as i n s u r a n c e * In f a c t , i f a broad c o n s t r u c t i o n 
be p l a c e d upon the word " s o c i e t y " i n Code s e c t i o n 5l3»l» i t 
c o u l d be argued t h a t the funds i n q u e s t i o n a re s p e c i f i c a l l y 
exempted* 

I am, t h e r e f o r e , o f the o p i n i o n t h a t whether the m a t t e r 
be viewed e i t h e r ao a m a t t e r o f g e n e r a l common law i n t h e 
absence o f any e x p r e s s r e g u l a t o r y s t a t u t e o r as f a l l i n g w i t h i n 
the a b o v e - c i t e d exemption s t a t u t e , the fund i n q u e s t i o n i s 
not i n s u r a n c e under the laws o f Iowa and c o n t r i b u t i o n s t o 
ouch fund a r e not s u b j e c t t o g r o s s premium t a x * 

V e r y t r u l y y o u r s , 

L C A t b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNT IES S I S j T J j n j ^ — Board o f S u p e r v i s o r s can amend e x i s t i n g 
z o n i n g o r d i n a n c e under Code s e c t i o n s 358A . 6 and 358ft.7 so 
as t o t a k e advantage of a d d i t i o n a l power c o n f e r r e d by 58th 
Q* A• amendment to s e c t i o n 3 5 8 A . 3 b u t , of c o u r s e , t h e r e c o u l d 
be no r e t r o a c t i v e enforcement as r e s p e c t s e x i s t i n g nonconforming 

Mr. Robert H* W i l s o n 
tiki s c a t ino County A t t o r n e y 
110J E a s t Second S t r e e t 
M u s c a t i n e , Iowa 

Dear Mr, W i l s o n * 

R e c e i p t i s acknowledged of your l e t t e r o f May 23 
as f o l l o w s i 

"The Muecatina County Board o f S u p e r v i s o r s , 
under the a u t h o r i t y o f Chapter 358A o f the 1958 
Code of Iowa, proceeded w i t h the f o r m u l a t i o n , 
h e a r i n g on and a d o p t i o n o f , a county wide z o n i n g 
program* At the t i m e t h a t the o r d i n a n c e was 
adopted t h e r e was i n c l u d e d A r t i c l e 21*, which 
A r t i c l e p r o v i d e s as f o l l o w s : 

"•SECTION 1. WHEN EFFECTIVE. T h i s 
O r d i n a n c e s h a l l be e f f e c t i v e from and a f t e r 
the date o f i t s a d o p t i o n as p r o v i d e d by 
law* but no r e g u l a t i o n s o r r e s t r i c t i o n s 
s h a l l a p p l y i n any township which has not 
approved o f t h e o r d i n a n c e by a m a j o r i t y o f 
r e a l p r o p e r t y owners i n s a i d t o w n s h i p , 
by p e t i t i o n . * 

" A f t e r the a d o p t i o n o f t h i s county z o n i n g 
o r d i n a n c e t h e r e was passed by the 58th G e n e r a l 
Assembly Chapter 266 amending S e c t i o n 358A*3 o f 
the 1958 Code o f Iowa which amendment would seem 
now t o g i v e t h e County Board o f S u p e r v i s o r s the 
a u t h o r i t y to adopt c o u n t y wide z o n i n g w i t h o u t 
any o f the n e c e s s i t i e s as p r e v i o u s l y p r o v i d e d 
f o r p e t i t i o n o r s p e c i a l e l e c t i o n * The M u s c a t i n e 
County Board o f S u p e r v i s o r s p r e s e n t l y d e s i r e s t o 
e l i m i n a t e A r t i c l e 21* o f the p r e s e n t z o n i n g o r d i n a n c e 

- & * - /> _ AS" 
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and make the county z o n i n g o r d i n a n c e , a copy 
o f which i s e n c l o s e d h e r e w i t h * e f f e c t i v e 
t h r o u g h o u t M u s c a t i n e County* 

"Would you f u r t h e r a d v i s e i f they would 
have the a u t h o r i t y under S e c t i o n 358A.7 to amend 
the p r e s e n t z o n i n g o r d i n a n c e by r e p e a l i n g A r t i c l e 
2*+ a f t e r h a v i n g g i v e n p u b l i c n o t i c e and a f t e r 
h a v i n g so done, p r o c e e d i n g under the a u t h o r i t y 
o f Chapter 266 o f t h e A c t s o f t h e 5 8 t h G e n e r a l 
Assembly*, 

"Your o p i n i o n i n t h i s m a t t e r w i l l be 
g r e a t l y a p p r e c f a t e d . " 

i n answer t h e r e t o , you a r e a d v i s e d t h a t t h e c o n d i t i o n s 
under which such z o n i n g o r d i n a n c e may be amended are s e t 
f o r t h i n Code s e c t i o n 35&A*7 j which p r o v i d e s as f o l l o w s : 

"Changes and amendments. Such r e g u l a t i o n s , 
r e s t r i c t i o n ' s , and b o u n d a r i e s may, from time to 
t i m e , be amended, supplemented, changed, m o d i f i e d , 
or r e p e a l e d . i n c a s e , however, o f a p r o t e s t 
a g a i n s t such change s i g n e d by t h e owners o f twenty 
p e r c e n t o r more e i t h e r o f the a r e a i m m e d i a t e l y 
a d j a c e n t t h e r e t o and w i t h i n f i v e hundred f e e t o f 
the b o u n d a r i e s t h e r e o f , such amendment s h a l l not 
become e f f e c t i v e e x c e p t by the f a v o r a b l e vote 
o f at l e a s t s i x t y p e r c e n t o f a l l o f the members 
o f the board o f s u p e r v i s o r s . The p r o v i s i o n s o f 
s e c t i o n 358A .6 r e l a t i v e t o p u b l i c h e a r i n g s and 
o f f i c i a l n o t i c e s h a l l a p p l y e q u a l l y t o a l l changes 
o r amendments." 

The language "Such r e g u l a t i o n s • . e t c * , on i t s 
f a c e r e f e r s back t e the language, " t h e board of s u p e r v i s o r s 
• • • i s hereby empowered t o r e g u l a t e " * i n o t h e r words, the 
procedure f o r amendment p r o v i d e d i n s e c t i o n s 358A.6 and 3 5 8 A . 7 
which i s the o n l y amendment p r o c e d u r e e x i s t i n g under t h e 
c h a p t e r r e f e r s to the amended v e r s i o n o f s e c t i o n 358A .3 t o 
e x a c t l y the same degree as i t r e f e r r e d t o t h e v e r s i o n e x i s t i n g 
p r i o r t o amendment* i n t h i s c o n n e c t i o n , see Code s e c t i o n *t » 3 , 
which p r o v i d e s as f o l l o w s } 

" R e f e r e n c e s t o o t h e r s t a t u t e s * Any s t a t u t e 
which adopts by r e f e r e n c e the whole or a p o r t i o n 
o f a n o t h e r s t a t u t e o f t h i s s t a t e s h a l l be 
c o n s t r u e d to i n c l u d e subsequent amendments o f 
the s t a t u t e o r the p o r t i o n t h e r e o f so adopted 
by r e f e r e n c e u n l e s s a c o n t r a r y i n t e n t i s e x p r e s s e d . " 
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T h e r e f o r e , i n s o f a r as t h e power o f the s u p e r v i s o r s t o 
adopt the proposed amendment t o t h e i r t o n i n g o r d i n a n c e f s 
c o n c e r n e d , I am o f the o p i n i o n they may do so by the 
p r o c e d u r e and s u b j e c t to t h e c o n d i t i o n s s e t f o r t h i n Code 
s e c t i o n s 358A .6 and 3£8A*7*< 

However, i n s o f a r as t h e a p p l i c a b i l i t y o f the amended 
o r d i n a n c e i s c o n c e r n e d , as a f f e c t s c u r r e n t use o f p r e m i s e s 
t o which i t would o t h e r w i s e a p p l y had the broadened v e r s i o n 
o f t h e o r d i n a n c e preceded t h e use i n p o i n t o f t i m e , i c a l l 
y our a t t e n t i o n t o Code s e c t i o n h»1(1) as f o l l o w s ! 

"Repeal —* e f f e c t o f . The r e p e a l o f a 
s t a t u t e does not r e v i v e a s t a t u t e p r e v i o u s l y 
r e p e a l e d , nor a f f e c t any r i g h t which has 
a c c r u e d , any duty imposed, any p e n a l t y 
i n c u r r e d , o r any p r o c e e d i n g commenced, under 
o r by v i r t u e o f the s t a t u t e r e p e a l e d . " 

i n o t h e r words, the new o r d i n a n c e would have no e f f e c t 
a a t o ox, i at In? o r occupancy o f any p r e m i s e s newly 
c o v e r e d by i t but would be e f f e c t i v e as t o f u t u r e changes 
t h e r e i n * 

Very t r u l y y o u r s , 

LEONARD G. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A t b l 
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Mr* C h a r l e s Mather 
Sae County A t t o r n e y 
Sao C i t y , lows 

Door Mr* ttatheri 

R e c e i p t i s acknowledged o f your l e t t e r o f June 8 
as f o l l o w s : 

"The c-lty o f Sae C i t y t o g e t h e r w i t h J a c k s o n 
Township which s u r r o u n d s Sae C i t y J o i n t l y own a 
community b u i l d i n g w i t h i n t h e c o r p o r a t e l i m i t s 
o f Sae C i t y . 

"The t r u s t e e s o f Jaokaon Township a r e i n 
charge o f the poor r e l i e f program w i t h i n the 
township end t h e y a r e i n need o f o f f i c e space 
t o c a r r y on t h e i r program* 

"10 i t l e g a l f o r a township t o pay r e n t t o 
t h e hoard i n c o n t r o l o f t h e community b u i l d i n g 
f o r the use o f o f f i c e space i n t h e b u i l d i n g ? " 

The d u t i e s o f township t r u s t e e s w i t h r e s p e c t t o the 
r e l i e f o f poor persons a r e s e t f o r t h i n Code Chapter 25>2. 
Such d u t i e s a r e p r e s c r i b e d i n g e n e r a l by s e c t i o n 2 5 2 * 2 5 , 
which p r o v i d e s as f o l l o w s : 

" R e l i e f by t r u s t e e s * The township t r u s t e e s 
o f each t o w n s h i p , s u b j e c t t o g e n e r a l r u l e s t h a t 
may be adopted by the board o f s u p e r v i s o r s , s h a l l 
p r o v i d e f o r the r e l i e f o f such poor p e r s o n s i n 
t h e i r r e s p e c t i v e t o w n s h i p s as s h o u l d n o t , i n t h e i r 
judgment, be sent to the county home." 
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However, the township appears t o have no r e l i e f f u n d s 
as such, but s i m p l y p e r f o r m s a d m i n i s t r a t i v e d u t i e s i n 
c o n n e c t i o n w i t h a p p l i o a t i o n s f o r r e l i e f and i n making 
recommendations f o r a l l o w a n c e by the c o u n t y board o f 
s u p e r v i s o r s . See s e c t i o n 2 5 2 . 3 5 , which p r o v i d e s as 
f o l l o w s ! 

"Payment o f c l a i m s * A l l c l a i m s and b i l l s 
f o r the c a r e and s u p p o r t o f the poor s h a l l be 
c e r t i f i e d t o be c o r r e c t by the p r o p e r t r u s t e e s 
and p r e s e n t e d t o t h e board o f s u p e r v i s o r s , and, 
i f they a r e s a t i s f i e d t h a t t hey a r e r e a s o n a b l e 
and p r o p e r , t h e y s h a l l be p a i d out o f the county 
t r e a s u r y * " 

Review o f t h e v a r i o u s Code s e c t i o n s p e r t a i n i n g t o t h e 
powers o f township t r u s t e e s t o r a i s e money by t a x a t i o n f a i l s 
t o r e v e a l any fund which may be expended f o r o f f i c e r e n t a l * 

T h ere a r e o p i n i o n s t o the e f f e c t t h a t a p u b l i c body 
charged w i t h the' a d m i n i s t r a t i o n o f a fund c r e a t e d f o r a 
c e r t a i n p u b l i c purpose may use a p a r t o f such fund f o r 
n e c e s s a r y a d m i n i s t r a t i v e c o s t s when no o t h e r p r o v i s i o n i s 
made* However, t h i s i s o f no a i d i n c o n n e c t i o n w i t h your 
problem f o r the reason t h a t , as h e r e i n a b o v e p o i n t e d o u t , 
t h e r e i s no township fund f o r the purpose o f poor r e l i e f 
nor i s t h e r e any o t h e r t o w n s h i p fund from which payment o f 
r e n t by a township i s a u t h o r i z e d * 

V e r y t r u l y y o u r s , 

L C A l b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 
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'V 

Mr* J a c k R* Grey 
Calhoun County A t t o r n e y 
R o c k w e l l C i t y , Iowa 

Dear Mr* Gray! 

R e c e i p t i s acknowledged o f your l e t t e r o f June 8 as 
f o l l o w s ! 

" I have been r e q u e s t e d by the Township 
T r u s t e e o f Union Township t o r e q u e s t an O p i n i o n 
from you c o n c e r n i n g whether o r not a T r u s t e e o f 
Union Township who i s P r e s i d e n t o f t h e L o h r v i l l e 
S a v i n g s Bank and who engages i n the s a l e o f 
i n s u r a n c e at the bank i s v i o l a t i n g the law when 
he s e l l s l i a b i l i t y i n s u r a n c e on the Township 
F i r e Truck owned by Union Township* 

" A g a i n , i am r e q u e s t i n g t h i s o p i n i o n due 
t o the f a c t t h a t some t a x p a y e r s , as w e l l as a 
t r u s t e e , f e e l t h a t t h i s i s i l l e g a l and t h a t t h e 
T r u s t e e s h o u l d be removed from o f f i o e o r t h a t 
t h e i n s u r a n c e s h o u l d be c a n c e l l e d and g i v e n to 
someone e l s e * 

" I f t h i s i s a v i o l a t i o n o f C o n f l i c t o f 
I n t e r e s t s what i s the p r o p e r p r o c e d u r e t h a t 
s h o u l d be f o l l o w e d i n s e e i n g t h a t the same i s 
t e r m i n a t e d * 

"Your prompt a t t e n t i o n t o t h i s m a t t e r w i l l 
be a p p r e c i a t e d * " 

In answer, I r e f e r you t o Code s e c t i o n 7^1*11, which 
p r o v i d e s as f o l l o w s ! 

" I n t e r e s t In p u b l i c c o n t r a c t s * Members o f 
boards e f s u p e r v i s o r s and township t r u s t e e s 
s h a l l not buy from, s e l l t o , or i n any manner 
become p a r t i e s , d i r e c t l y o r i n d i r e c t l y , t o any 
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c o n t r a c t t o f u r n i s h s u p p l i e s , m a t e r i a l , o r 
l a b o r t o the county o r township i n which 
t h e y a r e r e s p e c t i v e l y members o f such board 
o f s u p e r v i s o r s o r township t r u s t e e s . " 

A c c o r d i n g to the d e c i s i o n o f the Supreme Co u r t o f Iowa 
i n the ease o f Seechlev v. M u l v i l l e . 102 Iowa 6 0 2 . I n s u r a n c e 
i s a "commodity" and t h e r e f o r e would a l s o a p p a r e n t l y f a l l 
w i t h i n the c l a s s o f p r o h i b i t e d t r a n s a c t i o n s i n the quoted 
s e c t i o n . 

F u r t h e r , see Bay v. D a v i d s o n . 133 Iowa 6 8 8 . i n which the 
t h e o r y o f common law r u l e o f which the quoted s t a t u t e i s , i n 
p a r t , d e c l a r a t o r y i s e x p l a i n e d i n c o n s i d e r a b l e d e t a i l . 

A l s o see James v* C l t v o f Hamburg. 17^ Iowa 3 0 1 , 156 N.W. 
39 1* at page 396* 

"James, the p l a i n t i f f , however, c l a i m s . . . 
t h a t B a l d w i n was a member o f t h e c o p a r t n e r s h i p , 
i n t e r e s t e d i n the bank f i n a n c i a l l y and o t h e r w i s e , 
and, a t the same t i m e , was ai member o f the c i t y 
c o u n c i l • # • He was pound t h e r e f o r e t o s e r v e 
both f a i t h f u l l y ; t he bank o f which he was an 
o f f i c e r and i n which he was f i n a n c i a l l y i n t e r e s t e d , 
and the c i t y o f which he was a l s o an o f f i c e r and 
s e r v a n t . I t i s an o l d s a y i n g t h a t a man cannot 
s e r v e two masters . . . I t i s not n e c e s s a r y t h a t 
t h e r e be e v i d e n c e o f d e r e l i c t i o n o f d u t y to b r i n g 
t h e s e c o n t r a c t s w i t h i n t h e i n h i b i t i o n o f the law. 
The i n h i b i t i o n a p p l i e s when the c o n t r a c t i s o f such 
a c h a r a c t e r t h a t , i n the v e r y c o n t r a c t and i n the 
making o f i t , a t e m p t a t i o n t o d e r e l i c t i o n o f duty 
i s c r e a t e d . The law i n t e n d s t h a t t h e s e p u b l i c 
o f f i c e r s s h o u l d , l i k e C a e s a r ' s w i f e , be above 
s u s p i c i o n and t e m p t a t i o n . • • " 

However, c o n s i d e r a t i o n s h o u l d a l s o be g i v e n t o the c a s e 
o f ftagX v« I f l o y P M t »f f f f l Peg Molm»ff> H 7 Iowa 69>ft 89 
N*K* 972. In t h a t c a s e , c o n t r a c t s had been awarded t o d i r e c t o r s 
o f a s c h o o l board f o r t h e f u r n i s h i n g o f s e r v i c e s and s u p p l i e s . 
Performance had been completed and payment made* The C o u r t 
h e l d t h a t , a l t h o u g h the p o l i c y o f the law forbade such c o n t r a c t s , 
whsre the p r i c e was r e a s o n a b l e and the d i r e c t o r s a o t ed from 
no c o r r u p t o r f r a u d u l e n t m o t i v e , repayment would not be 
compel l e d * 

The Court s a i d : 
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"There i e n o t h i n g m o r a l l y wrong o r i n e q u i t a b l e 
i n s a y i n g t o a s c h o o l d i s t r i c t t h a t i t must pay 
a f a i r c o n s i d e r a t i o n f o r b e n e f i t s r e c e i v e d , b e f o r e 
i t w i l l be p e r m i t t e d t o r e p u d i a t e an executed 
c o n t r a c t by v i r t u e o f which i t has o b t a i n e d 
and c o n t i n u e s to h o l d , something o f s u b s t a n t i a l 
v a l u e . " 

In the case d e s c r i b e d i n your l e t t e r , a bank, o f which 
the p r e s i d e n t was member o f the township t r u s t e e s , w r o t e , as 
age n t , a p o l i c y o f I n s u r a n c e on the f i r e t r u c k . Presumably 
t h e bank r e c e i v e d an a g e n t * s commission out o f the premium 
charge f o r w r i t i n g the p o l i c y * The i n s u r a n c e company would 
have r e c e i v e d the b a l a n c e f o r the term o f p r o t e c t i o n f u r n i s h e d . 
A l t h o u g h i t appears the p e r i o d o f the p o l i c y has some time 
l e f t t o r u n , t h e r e I s n o t h i n g i n your l e t t e r t o i n d i c a t e t h a t 
any o f f i c e r o f t h e Ins u r a n c e company i s on the township b o a r d . 
In o t h e r words, had the p o l i c y been w r i t t e n f o r the company 
by one o f i t s agents o t h e r than the bank ( o f which a t o w n s h i p 
t r u s t e e happened t o be p r e s i d e n t ) , t h e r e would be no q u e s t i o n 
about the t r a n s a c t i o n . 

Under the Kagy c a s e , i t would seem t h a t , i n s o f a r as t h e 
agent*s s e r v i c e , f o r which the commission was p a i d , i s c o n 
c e r n e d , t h a t p a r t o f the t r a n s a c t i o n i s f u l l y e x e cuted and no 
re f u n d s h o u l d be c l a i m e d i n the absence o f c l e a r showing o f 
c o r r u p t o r improper m o t i v e on t h e p a r t o f t h e t r u s t e e . 

As f o r the p a r t o f the payment which went to the i n s u r a n c e 
company, i t a p p a r e n t l y has no o f f i c e r s on the board o f t r u s t e e s 
and i t has f u r n i s h e d and c o n t i n u e s t o f u r n i s h the p r o t e c t i o n 
s o l d and p a i d f o r . 

I am o f the o p i n i o n t h a t t h e p r o p e r p r o c e d u r e i s t o a d v i s e 
the township t o buy i t s i n s u r a n c e through an agency i n which 
none o f i t s t r u s t e e s has a p e c u n i a r y i n t e r e s t at the e x p i r a t i o n 
o f the c u r r e n t p o l i c y . 

Very t r u l y y o u r s , 

LCAsbl 
LEONARD 0* ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 
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Mr. Edward F, Samore 
Woodbury County A t t o r n e y 
204 C o u r t House 
S i o u x C i t y , Iowa 

Dear Mr. Samore: 

R e f e r e n c e Is made to your f a v o r o f June 6 t h , r e q u e s t i n g 
o p i n i o n o f t h i s o f f i c e and r e a d i n g as f o l l o w s : 

" R e f e r e n c e Is made t o S e c t i o n 49.52 o f the Code 
o f Iowa, o f 1958, which r e q u i r e s t h a t the names 
o f a c a n d i d a t e f o r a t o w n s h i p o f f i c e s h a l l not 
be p l a c e d upon the g e n e r a l o f f i c i a l b a l l o t f o r 
a p r e c i n c t when the t e r r i t o r y o f s a i d p r e c i n c t 
i s such t h a t o n l y a p a r t o f t h e p r e c i n c t v o t e r s 
can l e g a l l y v o t e f o r t h e s a i d c a n d i d a t e . T h i s 
s e c t i o n f u r t h e r p r o v i d e s t h a t s p e c i a l b a l l o t s 
s h a l l be p r e p a r e d as ' h e r e i n b e f o r e p r o v i d e d , 1 

" I n one o f our town s h i p s t h r e e c a n d i d a t e s f o r 
t h r e e township o f f i c e s , a l l o f which c a n d i d a t e s 
a r e unopposed, were i n a d v e r t e n t l y p l a c e d upon 
the g e n e r a l o f f i c i a l b a l l o t f o r a p r e c i n c t such 
as Is r e f e r r e d t o i n S e c t i o n 49.52. 'My q u e s t i o n 
i s : Does the p r e p a r a t i o n and the e x e r c i s i n g o f 
v o t i n g on such a b a l l o t d i s q u a l i f y the c o u n t i n g 
o f such v o t e s as a r e t o be a p p l i e d t o a l l o f the 
c a n d i d a t e s on the genera) o f f i c i a l b a l l o t . We 
are not concerned w i t h the problem o f whether o r 
not we can count t h e v o t e s as a p p l i e d t o the ca n 
d i d a t e s f o r the township o f f i c e s , " 

In r e p l y t h e r e t o we would a d v i s e s 

The b a l l o t s you d e s c r i b e appear t o f a l l w i t h i n the c a t e g o r y 
o f d e f e c t i v e b a l l o t s as d e f i n e d In t h e f o l l o w i n g s e c t i o n s o f t h e 1958 
Code, t o - w i t : 
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49*101 " D e f e c t i v e b a l l o t does not n u l l i f y v o t e . " 
No b a l l o t p r o p e r l y marked by the v o t e r s h a l l be 
r e j e c t e d t 

" 1 . Because o f any d i s c r e p a n c y between the 
p r i n t e d b a l l o t and t h e n o m i n a t i o n paper, o r c e r 
t i f i c a t e o f n o m i n a t i o n , o r c e r t i f i e d a b s t r a c t o f 
the c a n v a s s i n g b o a r d . 

"2. Because o f any e r r o r In stamping o r w r i t i n g 
the Indorsement t h e r e o n by the o f f i c i a l s c harged 
w l t h such d u t l e s . 

"3. Because o f any e r r o r on the p a r t o f the o f f i c e r 
charged w i t h such d u t y In d e l i v e r i n g t he wrong 
b a l l o t s a t any p o l l i n g p l a c e . " 

49.102 " D e f e c t i v e b a l l o t s . S a i d d e f e c t i v e b a l l o t s 
s h a l l be counted f o r t h e c a n d i d a t e o r c a n d i d a t e s 
f o r such o f f Ices named i n t h e n o m i n a t i o n p a p e r s , 
c e r t i f i c a t e o f n o m i n a t i o n , o r c e r t i f i e d a b s t r a c t . " 

49.103 "Wrong b a l l o t s . S a i d wrong b a l l o t s s h a l l 
be counted as c a s t f o r a l l c a n d i d a t e s f o r whom t h e 
v o t e r had the r i g h t t o v o t e , and f o r whom he d i d 
v o t e . " 

We b e l i e v e t h a t your q u e s t i o n Is r e s o l v e d In the ease o f 
S t a t e o f Iowa v. B e r n h o l t z , e t . a l . , 106 Iowa, 157} 76 N.W. 662, 
whic h i n v o l v e d c e r t a i n i r r e g u l a r i t i e s In the b a l l o t s o f f e r e d t o 
e l e c t o r s . The c o u r t h e l d such b a l l o t s s h o u l d be c o u n t e d . We quote 
from s a i d case b e g i n n i n g a t p. 160. (Sec* 1122 of the Code o f 1897 
r e f e r r e d t o t h e r e i n , b e i n g now i n c o r p o r a t e d In t h e Code of 1958 as 
above quoted.) The c o u r t s a i d : 

" S e c t i o n 1122 Is as f o l l o w s : *No b a l l o t p r o p e r l y 
marked by the v o t e r s h a l l be r e j e c t e d because o f 
any d i s c r e p a n c y between the p r i n t e d b a l l o t and the 
no m i n a t i o n paper o r c e r t i f i c a t e o f n o m i n a t i o n , and 
I t s h a l l be counted f o r the c a n d i d a t e o r c a n d i d a t e s 
f o r such o f f i c e s named In t h e n o m i n a t i o n paper o r 
c e r t i f i c a t e o f n o m i n a t i o n . No b a l l o t f u r n i s h e d by 
the proper o f f i c e r s h a l l be r e j e c t e d f o r any e r r o r 
i n stamping o r w r i t i n g the endorsements t h e r e o n by 
the o f f i c i a l s c h a r g e d w i t h such d u t i e s , nor because 
o f any e r r o r on the p a r t o f t h e o f f i c e r charged w i t h 
such d u t y In d e l i v e r i n g t h e wrong b a l l o t a t any p r e - c 
c i n c t o r p o l l i n g p l a c e , but any b a l l o t d e l i v e r e d by 
the p r o p e r o f f i c i a l t o any v o t e r s h a l l , I f p r o p e r l y 
marked by the v o t e r , be coun t e d as c a s t f o r a l l can
d i d a t e s f o r whom the v o t e r had a r i g h t t o v o t e , and 
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for.whom he has v o t e d . ' I t must be borne In mind 
t h a t the e l e c t i o n law was e n a c t e d t o a i d the e l e c t o r 
In e x p r e s s i n g h i s f r e e c h o i c e , and n o t , by t e c h n i c a l 
o b s t r u c t i o n s , t o make t h e r i g h t o f v o t i n g d i f f i c u l t 
and i n s e c u r e . He has no p a r t In the p r e p a r a t i o n o f 
the b a l l o t s , and t h e o b j e c t o f t h i s s e c t i o n Is t o 
pr e v e n t h i s d i s f r a n c h i s e m e n t w i t h o u t any f a u l t on 
h i s p a r t because o f some m i s t a k e o r w i l l f u l m i s c o n 
d u c t o f t h e e l e c t i o n o f f l e e r s . The d i s t i n c t i o n be
tween e r r o r s o f such o f f i c e r s which would have t h e 
e f f e c t t o d e p r i v e v o t e r s o f t h e f r a n c h i s e , and a d i s 
r e g a r d o f the law by the e l e c t o r s t h e m s e l v e s , runs 
through a l l t h e c a s e s . See L i n d s t r o m v. Bo a r d , 94 
M i s c . 467 (54 N.W. Rap. 2 8 0 ) i M i l l e r v. Pennoyer, 23 
Or. 364 (31 Pac. Rep* 83Q)j K i r k v. Rhoads, 46 C a l . 
399j Cook v. F i s h e r , 100 Iowa, 31, and a u t h o r i t i e s 
c i t e d . The v e r y e v i d e n t purpose o f s e c t i o n 1122 was 
the complete p r o t e c t i o n o f t h e v o t e r In the e x e r c i s e 
o f the r i g h t o f s u f f r a g e , I f h i m s e l f w i t h o u t f a u l t , 
r e g a r d l e s s o f t h e e r r o r s o f the e l e c t i o n o f f i c e r s . 
The c l a u s e In s e c t i o n 1121 p r o h i b i t i n g any 'but b a l l o t s 
p r o v i d e d i n a c c o r d a n c e w i t h the p r o v i s i o n s o f t h i s 
c h a p t e r * from b e i n g c o u n t e d , e v i d e n t l y r e l a t e s t o 
b a l l o t s f u r n i s h e d t h e v o t e r . He may not use a bat l o t 
of h i s own c h o o s i n g , but must c a s t such as a r e p r o v i d e d 
by the proper o f f i c i a l s . T h i s Is t o be g i v e n him by 
the j u d g e s o f e l e c t i o n . S e c t i o n 1114. When so r e 
c e i v e d , he may r e l y upon I t as genuine, and, when p r o 
p e r l y marked by him, nave i t c o u n t e d as c a s t f o r a l 1 
c a n d i d a t e s f o r whom tie had t h e r i g h t t o v o t e and d i d 
v o t e . T h i s Is not a case where t h e e l e c t o r s have been 
d e c e i v e d o r m i s l e d by t h e m i s t a k e o r f r a u d o f the o f f i c e r s . 
The b a l l o t s were In a l l e s s e n t i a l p a r t i c u l a r s l i k e t h o s e 
p r e p a r e d by the r e c o r d e r . - The use o f the word •Democra
t i c 1 on the t i c k e t c o u l d have d e c e i v e d no one. The 
v o t e r s had the r i g h t , under s e c t i o n 1122, t o have t h e 
b a l l o t s c a n t e d as c a s t * and when t h i s was.done t h e r e s u l t 
was not i n doubt. W h i l e t h e o f f i c e r s a r e w i t h o u t excuse 
i n v i o l a t i n g the p l a i n p r o v i s i o n s o f t h e s t a t u t e , t h e i r 
m i s conduct cannot be p e r m i t t e d t o o v e r t u r n t h e e x p r e s s e d 
w i l l o f the p e o p l e . " 

T h e r e f o r e In view o f the above a u t h o r i t i e s , we a r e o f t h e 
o p i n i o n t h a t the b a l l o t s , d e s c r i b e d above In your l e t t e r , s h o u l d be 
coun t e d . 

R e s p e c t f u l l y s u b m i t t e d , 

FDB:kvr 
FRANK D. BIANCO 
A s s i s t a n t A t t o r n e y G e n e r a l 



uuuNTIES: E n g i n e e r Not e n t i t l e d t o f e e f o r s u r v e y i n g 
county maintenance garage s i t e , but q u a l i f i c a t i o n as s u r 
v e y o r and p r o b a b l e v a l u e o f such i n c i d e n t a l s e r v i c e s s h o u l d 
be taken 
s a l a n . „ . „ . , . . „ 

3ken i n t b ; . c o n s i d e r a t i o n by s u p e r v i s o r s i n f i x i n g h i s 

June 14, 1960 

Mr, Robert N. Johnson 
te e County A t t o r n e y 
516 Seventh S t r e e t 
F o r t Madison, Iowa 

Dear Mr. Johnson; 

R e c e i p t Is acknowledged of your l e t t e r o f June 1 as f o l l o w s j 

" R e c e n t l y , Lee County a c q u i r e d a t r a c t o f l a n d t o 
be used f o r a county road equipment b u i l d i n g . In 
a c q u i r i n g the t r a c t i t was n e c e s s a r y t h a t the prop
e r t y be surveyed i,n o r d e r t o o b t a i n an a c c u r a t e 
l e g a l d e s c r i p t i o n . The County E n g i n e e r i s not o n l y 
a r e g i s t e r e d e n g i n e e r , but i s a l s o a r e g i s t e r e d l a n d 
s u r v e y o r so t h a t he was a b l e t o make the su r v e y and 
c e r t i f y t h e r e t o f o r the County's use. Of c o u r s e , 
h i s s e r v i c e s as the County E n g i n e e r a r e p a i d f o r by 
h i s s a l a r y . The q u e s t i o n a r i s e s as t o whether o r 
not he would be e n t i t l e d t o an a d d i t i o n a l charge f o r 
the r e g i s t e r e d s u r v e y o r ' s c e r t i f i c a t e which was sup
p l i e d t o the County i n t h i s i n s t a n c e . " 

The o f f i c e o f County E n g i n e e r i s c r e a t e d by Code S e c t i o n 
309.17. Compensation o f the County E n g i n e e r i s f i x e d by 
the Board o f S u p e r v i s o r s under Code s e c t i o n 309.18, and 
d u t i e s o f the e n g i n e e r a r e p r e s c r i b e d by the Board o f 
S u p e r v i s o r s under Code s e c t i o n 309.19. 

Garages o r sheds f o r road equipment appear t o f a l l w i t h i n 
the g e n e r a l h e a d i n g o f a c t i v i t i e s f i n a n c e d by the secondary 
road fund. See Code s e c t i o n 3 0 9 . 9 ( 7 ) . S u r v e y i n g In con
n e c t i o n w i t h road m a t t e r s appears w i t h i n the scope o f d u t i e s 
of the County E n g i n e e r . See Code s e c t i o n s 309.35 t o 309.38. 

I t , t h e r e f o r e , appears t h a t the s a l a r y o f the County E n g i n e e r 
i s i n f u l l o f a l l s e r v i c e s p erformed by hlnn f o r the county. 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:mmh4 



CITIES AND TOWNS: A i r p o r t s -- C i t i e s and towns may a c c e p t a g i f t 
o f the donors* e n t i r e i n t e r e s t Jn p r o p e r t y f o r a i r p o r t purposes 
s u b j e c t t o the c o n d i t i o n t h a t the c i t y pay f o r c e r t a i n improvements 
n e c e s s a r y t o f u l f i l l m e n t o f such purposes. (/)jCc,£S 3& 

June 14, I960 

Mr. T. C. S t r a c k 
Grundy County A t t o r n e y 
Grundy C e n t e r , Iowa 

Dear Mr. S t r a c k : 

R e c e i p t i s acknowledged o f your f o l l o w i n g l e t t e r : 

"The Grundy C e n t e r Development C o r p o r a t i o n i s a t 
temp t i n g t o o b t a i n an a i r p o r t f o r the C i t y o f Grundy 
Center. A c o n t r a c t has been made f o r the purchase 
of the s i t e , and t h e S t a t e A e r o n a u t i c s Commission 
has approved the s i t e and development p l a n s . B e f o r e 
f u l l payment can be made f o r the s i t e , i t w i l l be 
n e c e s s a r y t o r e c e i v e payment from the A e r o n a u t i c s 
Commission o f a i d i t Is a u t h o r i z e d t o g i v e . How
e v e r , t h i s a i d cannot be p a i d t o the Grundy Center 
Development C o r p o r a t i o n , but must be p a i d t o the 
C i t y o f Grundy C e n t e r . 

" P r i o r t o the p r e s e n t t i m e , the C i t y passed and 
adopted a r e s o l u t i o n a g r e e i n g t o a c c e p t the a i r p o r t 
from the development c o r p o r a t i o n when the a i r p o r t 
was g i v e n d e b t - f r e e . O b j e c t i o n was made t o t h a t 
p rocedure s i n c e the C i t y would then have t o pay 
o v e r t o the development c o r p o r a t i o n whatever sum 
the S t a t e A e r o n a u t i c s Commission might c o n t r i b u t e , 
and t h e r e would be no a u t h o r i t y t o make such payment 
s i n c e the r e s o l u t i o n p r o v i d e d the a i r p o r t was t o be 
a g i f t and be d e b t - f r e e . 

"To meet the o b j e c t i o n r e f e r r e d t o above, an amendr 
ment t o the o r i g i n a l r e s o l u t i o n was drawn and s u b 
m i t t e d t o the C i t y C o u n c i l , but o b j e c t i o n was made 
t o I t s i n c e In e f f e c t the C i t y would then be pur
c h a s i n g the p r o p e r t y , r a t h e r than r e c e i v i n g i t as 
a g i f t . A copy o f the amending r e s a l u t i o n Is submit
ted h e r e w i t h . Under t h i s p r o p o s a l the payment from 
the S t a t e A e r o n a u t i c a l Commission would be p a i d t o 
the C i t y and the C i t y would then pay the sum t o the 
s e l l e r of the l a n d . 



Mr. T. C. S t r a c k -2- June \k, I960 

n I would l i k e an o p i n i o n from your o f f i c e as t o whether 
o r not the C i t y may l e g a l l y p roceed In a c c o r d a n c e w i t h 
the proposed amended r e s o l u t i o n , " 

As i u n d e r s t a n d your q u e s t i o n , i t i s e s s e n t i a l l y whether o r 
not a c i t y o r town may a c c e p t as a g i f t something t h a t i s not 
e n t i r e l y p a i d f o r . Code s e c t i o n 565,6 p r o v i d e s as f o l l o w s : 

"565,6 G i f t s t o m u n i c i p a l c o r p o r a t i o n s . C o u n t i e s , 
c i t i e s , towns, the p a r k board o f any c i t y o r town, 
and c i v i l t o wnships w h o l l y o u t s i d e o f any c i t y o r 
town, and s c h o o l c o r p o r a t i o n s , a r e a u t h o r i z e d t o t a k e 
and h o l d p r o p e r t y , r e a l and p e r s o n a l , by g i f t and bequest 
and t o a d m i n i s t e r the same th r o u g h the p r o p e r o f f i c e r In 
pursuance o f the terms o f the g i f t o r bequest. No t i t l e 
s h a l l pass u n l e s s a c c e p t e d by the g o v e r n i n g board o f the 
c o r p o r a t i o n , t o w n s h i p , o r p a r k board. C o n d i t i o n s a t 
tached t o such g i f t s o r b e q u e s t s become b i n d i n g upon the 
c o r p o r a t i o n , t o w n s h i p , o r p a r k board upon a c c e p t a n c e 
t h e r e o f . " 

Code s e c t i o n 330.5 s p e c i f i c a l l y a p p l i e s the power t o a i r p o r t s , 
as f o l 1 o w s : 

"330.5 A c q u i s i t i o n . Any such c i t y o r town i s hereby 
a u t h o r l z e d and empowered t o a c q u i r e by purchase, g i f t , 
condemnation, l e a s e o r o t h e r w i s e , e i t h e r w i t h i n o r w i t h 
o u t i t s c o r p o r a t e l i m i t s and e i t h e r w i t h i n o r w i t h o u t 
the t e r r i t o r i a l l i m i t s o f t h i s s t a t e , r e a l e s t a t e and 
p e r s o n a l p r o p e r t y f o r a i r p o r t purposes? and i n l i k e 
manner t o a c q u i r e o r cause t o be moved, removed, a b a t e d , 
e l i m i n a t e d , m i t i g a t e d , o r a l t e r e d any s t r u c t u r e o r o b j e c t 
p r o t r u d i n g above t h e s u r f a c e o f the ground, o r any use o f 
l a n d o b s t r u c t i n g the a i r s p a c e n e c e s s a r y f o r the s a f e and 
e f f i c i e n t f l i g h t o f a i r c r a f t i n l a n d i n g o r t a k i n g o f f a t 
any a i r p o r t , o r o t h e r w i s e c o n s t i t u t i n g a h a z a r d t o such 
l a n d i n g o r t a k i n g o f f . " 

I t Is e l e m e n t a r y t h a t any i n t e r e s t i n p r o p e r t y may p r o p e r l y 
be the s u b j e c t o f a g i f t . In the case o f c i t i e s and towns i t 
would seem t h a t the p r a c t i c a l l i m i t a t i o n would be In the case 
where a c q u i s i t i o n o f the o u t s t a n d i n g I n t e r e s t would r e q u i r e 
e x e r c i s e o f a n o n - s t a t u t o r y power, t h i s does not appear t o 
be a problem In the case o r a c q u i s i t i o n o f a i r p o r t s as the 
quoted language a u t h o r i z e s a c q u i s i t i o n by means o t h e r than 
g i f t . 

As I read the r e s o l u t i o n , I t Is an a c c e p t a n c e by the c i t y o f 
a g i f t o f l a n d and c e r t a i n improvements f o r a i r p o r t purposes 
s u b j e c t t o the c o n d i t i o n t h a t a d d i t i o n a l improvements w i l l 
be p a i d f o r by the c i t y from a c e r t a i n s o u r c e . T h i s would 
seem an e n t i r e l y l a w f u l e x e r c i s e o f power under the quoted 
s t a t u t e s . 
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Of c o u r s e , whether the p r o j e c t when c a r r i e d out In such manner 
would q u a l i f y f o r a i d from f e d e r a l funds a d m i n i s t e r e d by the 
S t a t e A e r o n a u t i c s Commission under Code s e c t i o n s 328.13 t o 
328.16 would depend upon " s u c h terms and c o n d i t i o n s as may be 
imposed by the U n i t e d S t a t e s government i n making such g r a n t s " 
as Is p o i n t e d out i n Code s e c t i o n 328.14. 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:mmh4 



HIGHWAYS,: C o u n t y h o s p i t a l d r i v e w a y s — I f l o c a t e d w i t h i n 
c o r p o r a t e l i m i t s and open t o v e h i c u l a r t r a f f i c b e a r i n g 
members o f t h e g e n e r a l p u b l i c s e e k i n g h o s p i t a l i z a t i o n , 
snow s h o u l d be removed by c i t y e q u i p m e n t p i / r s u a n t to Cade ~a*-_ 
s e c t i o n 3 8 9 v l 2 / ^ ^ ^ ^ X ^ c ^ &L**-.^eS &>. 

June l * f , i 9 6 0 

Mr* D a v i d H a r r i s 
Greene County A t t o r n e y 
J e f f e r s o n , Iowa 

Pear Mr. H a r r i s : 

R e c e i p t i s acknowledged o f your l e t t e r o f June 10 
as f o l l o w s } 

"Would you p l e a s e f u r n i s h me w i t h an o p i n i o n 
r e l a t i v e t o t h e f o l l o w i n g q u e s t i b n s ? 

"The management o f th© Greene County H o s p i t a l 
at J e f f e r s o n , Iowa h a s had s e r i o u s p r o b l e m s w i t h 
snow r e m o v a l f r o m t h e d r i v e w a y s a t t h e h o s p i t a l , 
and p a r t i c u l a r l y theemergency d r i v e w a y . 

" | s Greene County o b l i g a t e d t o remove the snow 
from e i t h e r or both o f the d r i v e w a y s ? I f not c o u l d 
t|iey, i f they wished, do so u s i n g secondary road 
funds and equipment? 

"Can the C i t y o f J e f f e r s o n , Iowa remove t h e 
snow from the d r i v e w a y s w i t h c i t y equipment, w i t h 
or w i t h o u t reimbursement from the h o s p i t a l ? " 

To s t a r t w i t h , the d r i v e w a y s i n q u e s t i o n , b e i n g s i t u a t e d 
on p u b l i c p r o p e r t y and e s t a b l i s h e d f o r v e h i c u l a r t r a f f i c , 
would seem to f a l l w i t h i n the d e f i n i t i o n o f " s t r e e t s " o r 
"highways" as s e t f o r t h i n Code s e c t i o n 3 2 1 . 1 ( 4 1 ) : 

"48. ' S t r e e t 1 o r 'highway 1 means the 
e n t i r e w i d t h between p r o p e r t y l i n e s o f e v e r y 
way o r p l a c e o f whatever n a t u r e when any p a r t 
t h e r e o f i s open to t h e use o f the p u b l i c , as 
a matter o f r i g h t , f p r purposes o f v e h i c u l a r 
t r a f f i c . " ! 



Mr. David K a r r i s 2 June lkt i 9 6 0 

S e c t i o n s 3 0 6 . 1 and 3 0 6 . 2 c l a s s i f y a l l highways i n t o 
road systems and d e f i n e each road system* 

Thus* by the p r o c e s s o f e l i m i n a t i o n , the d r i v e w a y s i n 
q u e s t i o n are e i t h e r " s e c o n d a r y roads'* o r " s t r e e t s " , depending 
upon whether the county h o s p i t a l grounds are s i t u a t e d w i t h i n 
o r w i t h o u t the c i t y l i m i t s . 

I f w i t h i n the c i t y l i m i t s * i t would appear the p r o p e r 
f u n c t i o n o f the c i t y t o remove snow from the d r i v e w a y s , under 
Code s e c t i o n 3 8 9 . 1 2 , t o w i t i 

"Duty to s u p e r v i s e . They s h a l l have the 
c a r e , s u p e r v i s i o n , and c o n t r o l o f a l l p u b l i c 
highways, s t r e e t s , avenues, a l l e y s , p u b l i c s q u a r e s , 
and commons w i t h i n the c i t y , and s h a l l cause the 
same to be kept open and i n r e p a i r and f r e e from 
nu i s a n c e s . " 

S e c t i o n 3 8 9 * 2 . r e q u i r i n g a c c e p t a n c e o f d e d i c a t i o n , would appear 
i n a p p l i c a b l e to the r i g h t o f way i n q u e s t i o n f o r the reason 
t h a t , b e i n g a l r e a d y p u b l i c l y owned by a government a. 1 body, 
no d e d i c a t i o n t o ' p u b l i o use by a " p r o p r i e t o r " i s i n v o l v e d . 
F u r t h e r m o r e , see Code s e c t i o n 389.1*+, which p r o v i d e s ! 

"'Roads' as s t r e e t s . Such p o r t i o n s o f a l l 
roads a6 l i e w i t h i n the l i m i t s o f any c i t y or town 
s h a l l conform to the d i r e c t i o n and grade and be 
s u b j e c t to a l l r e g u l a t i o n s o f o t h e r s t r e e t s i n 
such town or c i t y . " 

In view o f the s t a t u t o r y d e f i n i t i o n o f "highway", i t 
a p p e a r i n g t h a t the driveway© i n q u e s t i o n are l o c a t e d w i t h i n 
the c i t y and open as a raatterof r i g h t to v e h i c u l a r t r a f f i c 
b e a r i n g members o f the g e n e r a l p u b l i c i n need of the county 
p u b l i c h o s p i t a l ' s s e r v i c e s , I am o f the o p i n i o n s a i d d r i v e 
ways f a l l w i t h i n the meaning o f the r e q u i r e m e n t , the c i t y 
* * s h a l l cause the same t o be kept open", as s e t f o r t h i n 
Code s e c t i o n 3 8 9 . 1 2 . 

Very t r u l y y o u r s , 

L C A t b i / • 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES VANS' OQAWTV OEHOfrftS* C i t i e s and towns — M u n i c i p a l 
and county laW\enforcement o f f i c e r s are not a u t h o r i z e d to 
e n t e r i n t o c o n t r a c t s f o r j o i n t p u r c h a s e , maintenance, and y 
o p e r a t i o n of r a d i o equipment(U^J^. J&J?&,J, cL^^J 

June l h 9 i 9 6 0 

Honorable D. M. S t a t t o n , Commissioner 
Department o f P u b l i c S a f e t y 
L O C A L 

Dear Mr* S t a t t o n t 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f June 9 , 
i n which you s t a t e s 

"Your o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d 
as to whether m u n i c i p a l and oounty law e n f o r c e 
ment a g e n c i e s may e n t e r i n t o c o n t r a c t f o r the 
j o i n t p u r c h a s e , maintenance, and o p e r a t i o n o f 
r a d i o equipment; the equipment to be p h y s i c a l l y 
l o c a t e d i n an a d j a c e n t c i t y or c o u n t y . The 
equipment, however, would be used by and would 
be f o r c t h o b e n e f i t o f a l l p a r t i c i p a t i n g a g e n c i e s . 

" S i n c e t h e r e a r e many law enforcement 
a g e n c i e s d e s i r i n g t h i s i n f o r m a t i o n , i t would be 
a p p r e c i a t e d i f your o p i n i o n c o u l d be rendered 
as soon as p o s s i b l e , p r e f e r a b l y b e f o r e June 2 0 , 
so t h a t Boyd P o r t e r , D i r e c t o r o f the Radio 
Communications D i v i s i o n , c o u l d p r e s e n t same at 
a s t a t e - w i d e c o n f e r e n c e o f law enforcement 
a g e n c i e s on June 2 2 . " 

I t i s w e l l s e t t l e d t h a t a county has o n l y such powers as 
are e x p r e s s l y g i v e n to i t by s t a t u t e . In i n re E s t a t e of-
F r e n t r e s s . 2*9 Iowa 783* 89 N.f. 2d 3 6 7 , t h e Iowa Supreme 
Court s t a t e d , a t page 7o6 o f 2^9 Iowa: 

"The law i s w e l l s e t t l e d t h a t a county 
i s a c r e a t u r e o f s t a t u t e , a q u a s i c o r p o r a t i o n , 
and i t s o f f i c i a l s have o n l y such powers as a r e 
e x p r e s s l y c o n f e r r e d upon i t by s t a t u t e , o r 
n e c e s s a r i l y i m p l i e d from the powers so c o n f e r r e d , 
( c i t a t i o n s ; . " 



Honorable D. U* S t a t t o n - 2 - June d 4 , i 9 6 0 

1956 Report o f the A t t o r n e y G e n e r a l * 2 0 1 , c i t e s s e v e r a l 
a d d i t i o n a l Iowa c a s e s h o l d i n g t h a t c o u n t i e s have o n l y the 
powers e x p r e s s l y g r a n t e d them by the l e g i s l a t u r e or r e a s o n a b l y 
and n e c e s s a r i l y i m p l i e d as i n c i d e n t t o a power e x p r e s s l y 
c o n f e r r e d by s t a t u t e * 

S i m i l a r l y , m u n i c i p a l i t i e s a r e c r e a t u r e s o f s t a t u t e and 
l i m i t e d to powers e x p r e s s l y g r a n t e d by s t a t u t e or n e c e s s a r i l y 
o r f a i r l y i m p l i e d o r i n c i d e n t to powers e x p r e s s l y g r a n t e d by 
s t a t u t e * The Iowa Supreme C o u r t has so h e l d i n s e v e r a l r e c e n t 
c a s e s , i n c l u d i n g C i t v o f Maaon Q t t v v. Z e r b l e , 93 N.«. 2d 9 4 ; 
Q r i t t o n v. C i t y o? Pes Moines" & 7 Iowa 326. »3 N.«i. 2d 8 l 3 | 
and C H y o f Pes Mojnes y. p M r M Court p f Pftjjfe County* 241 
Iowa 256, 41 N.W* 2d 3 6 . : 

n i n StopejgMeCrfiy $XrtW .Ye W y w 9 f Do? Me-.iin«»f ?47 Iowa 
1313* 78 N.W. 2d 8 4 3 , 50 A.L.R* 2d 1304, the Court s t a t e d , at 
page 1322 o f 247 Iowa: 

"• • • m u n i c i p a l i t i e s can e x e r c i s e o n l y 
such powers as a r e e x p r e s s l y g r a n t e d , o r such 
i m p l i e d ones as a r e n e c e s s a r y to make a v a i l a b l e 
the powers e x p r e s s l y c o n f e r r e d . Powers g r a n t e d 
by the l e g i s l a t u r e must be g r a n t e d i n e x p r e s s 
terms, and i m p l i e d powers must be more than s i m p l y 
QQn,V«"J,qtU — they im^st fre jfld apengabje to the 
e x e r c i s e o f e x p r e s s powers." (Empliasis s u p p l i e d ) 

I f i n d no p r o v i s i o n i n the Iowa Code which e x p r e s s l y 
p r o v i d e s t h a t m u n i c i p a l and c o u n t y law enforcement a g e n c i e s 
may e n t e r i n t o c o n t r a c t s f o r the j o i n t p u r c h a s e , maintenance, 
and o p e r a t i o n o f r a d i o equipment* nor do I f i n d any p r o v i s i o n s 
t h a t n e c e s s a r i l y i m p ly such a u t h o r i t y . 

T h e r e f o r e , based upon the above a u t h o r i t y , i n my o p i n i o n 
the answer to your q u e s t i o n i s i n the n e g a t i v e — m u n i c i p a l 
and county o f f i c e r s may not e n t e r i n t o c o n t r a c t s f o r the 
j o i n t p u r c h a s e , maintenance, and o p e r a t i o n o f r a d i o equipment. 

Very t r u l y y o u r s , 

F C : b l 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 



WELFARE: County c l a i n t J I q c r e l i e f f u r n i s h e d — Code s e c t i o n 
2 5 2 . 1 3 i s t h e . o n l y s t a t u t o r y p r o v i s i o n whereby a county may 
o b t a i n reimbursement f o r r e l i e f f u r n i s h e d under Code . 
C h a p t e r 2 ? 2 . ( t f j ^ ^ L ^ . ^ 

June 15, I960 

Mr. C. F. G r e e n f i e l d 
G u t h r i e County A t t o r n e y 
B a y a r d , Iowa 

Sear Mr. G r e e n f i e l d s 

R e c e i p t i s acknowledged o f your l e t t e r o f A p r i l 2 2 as 
f o l l o w s : 

" G u t h r i e County would l i k e t o req u e s t an 
A t t o r n e y G e n e r a l ' s o p i n i o n on the f o l l o w i n g 
s e t o f f a c t s ! 

"Mr. C# E. S c o t t o f Casey, Iowa, on March 2 8 j 
i 9 6 0 , s i g n e d a w a r r a n t y deed i n which he deeded 
l o a c r e s o f ground to G u t h r i e County, Iowa, f o r 
and i n c o n s i d e r a t i o n o f $1.00 and o t h e r v a l u a b l e 
c o n s i d e r a t i o n s . The G u t h r i e County W e l f a r e Board 
and one S u p e r v i s o r on the board had promised Mr. 
S c o t t t h a t i f t h i s was done. G u t h r i e County would 
t a k e c a r e o f Mr. S c o t t f o r t h e remainder o f h i s 
l i f e t i m e , and the e n t i r e G u t h r i e County Board Of 
S u p e r v i s o r s knew about t h i s arrangement b e f o r e 
Mr. S c o t t s i g n e d the deed. Mr. S c o t t s i g n e d the 
deed which I had p r e p a r e d . The same was d e l i v e r e d 
t f . the County A u d i t o r o f G u t h r i e County by me f o r 
s a f e k e e p i n g . The deed was not r e c o r d e d as the 
same had not been o f f i c i a l l y a c c e p t e d by the 
G u t h r i e County Board o f S u p e r v i s o r s . The deed was 
b e i n g r e c e i v e d under Iowa Code S e c t i o n 569 . 1 i n 
o r d e r t o keep G u t h r i e County from h a v i n g a complete 
l o s e i n the c a r e o f Mr. S c o t t f o r the r e s t o f h i s 
l i f e t i m e . 

"Mr. S c o t t d i e d on A p r i l 15, i 9 6 0 , a t 1114$ 
A. M. The deed has not been r e c o r d e d , and the 
same has not been o f f i c i a l l y a c c e p t e d o f r e c o r d by 
the Board o f S u p e r v i s o r s i n s e s s i o n . 



Mr. 0* F. G r e e n f i e l d •2 June 15*, i 9 6 0 

"The 
fOllOWSt 

known c l a i m s a g a i n s t Mr* S c o t t are as 

" 1 . S t a t e I n s t i t u t i o n a l L i e n f o r c a r e o f 
Mr* S c o t t a t C l a r i n d a , the same b e i n g 
d u l y r e c o r d e d i n the o f f i c e o f the 
A u d i t o r e f G u t h r i e County, Iowa • • $847 . 1 3 

"2. G u t h r i e County r e a l e s t a t e t a x e s 
on the l a n d deeded • • • • • • • • 7"+. 84 

" 3 * Dr. Todd, G u t h r i e C e n t e r , Iowa, 
e a r s i n l a s t i l l n e s s • . * • . • • 69*00 

n 4 . G u t h r i e County H o s p i t a l , c a r e i n 
l a s t i l l n e s s . . • * • • « . * « • 264*45 

*»5» Mr* H a r t z e , c a r e i n l a s t i l l n e s s . 5*00 
"6. Evans F u n e r a l Home, b u r i a l • * • • 200.00 
"7» A Mrs. An d e r s o n , a n i e c e o f the 

decedent who says she has a c l a i m 
t'' f o r c a r e , and the amount i s unknown Unknown 

"QUESTIONS? 

" 1 . Does the G u t h r i e County Board o f Super
v i s o r s have the a u t h o r i t y t o r e c o r d the deed and 
pay a l l o f the c l a i m s l i s t e d and any o t h e r c l a i m s 
t h a t might t u r n up} and i f any funds are l e f t o v e r , 
keep the balance f o r G u t h r i e County? 

"2. C o u l d t h e G u t h r i e County S u p e r v i s o r s j u s t 
t e a r up t h e i r deed and have one o f the h e i r s open 
an e s t a t e f o r Mr* S c o t t and hope to c o l l e c t t h e i r 
c l a i m from the s a l e o f the r e a l e s t a t e ? 

"Under the above statement o f f a c t s , what 
pro c e d u r e would your o f f i c e recommend f o r the 
G u t h r i e County Board o f S u p e r v i s o r s t o f o l l o w ? " 

Your f i r s t q u e s t i o n i s whether a county may a c c e p t a 
deed under Code s e c t i o n 569*1 t o reimburse i t f o r r e l i e f 
g i v e n under Code Chapter 2 5 2 . 

The answer appears f u r n i s h e d by the d e c i s i o n o f the 
Supreme Court o f Iowa i n a cose t i t l e d , In re E s t a t e o f 
F r e n t r e s e . 249 Iowa 783* There the county had a c c e p t e d 
mortgages under Code s e o t i o n 332.3 to reim b u r s e i t f o r 
r e l i e f g i v e n under Code Chapter 252. The Supreme Co u r t s a i d , 
a t page 788 o f 249 Iowes 

"The county b e i n g a q u a s i c o r p o r a t i o n 
w i t h i t s d u t i e s and powers b e i n g those 
s p e c i f i c a l l y enumerated by s t a t u t e o r b e i n g 



Mr. C. F. G r e e n f i e l d - 3 - June I 5 , i 9 6 0 

n e c e s s a r i l y i m p l i e d t h e r e f r o m , the c a r e o f the 
poor b e i n g p u r e l y a s t a t u t o r y o b l i g a t i o n , and 
the o n l y s t a t u t o r y p r o v i s i o n e x i s t i n g whereby 
the c o u n t y nay r e i m b u r s e i t s e l f f o r funds 
expended b e i n g s e c t i o n 252.13* s u p r a , we a r e 
c o n s t r a i n e d t o h o l d t h a t s e c t i o n 252*13 i s 
e x c l u s i v e and t h a t the county i n a c c e p t i n g 
the mortgages In q u e s t i o n exceeded i t s a u t h o r i t y 
and t h a t the same a r e o f no f o r c e and e f f e c t 

In view o f the h o l d i n g o f the Supreme Co u r t t h a t 
s e c t i o n 252*13 p r o v i d e s the e x c l u s i v e means o f r e c o u r s e 
i n such c a s e s , i t appears t h e county board o f s u p e r v i s o r s 
i s w i t h o u t a u t h o r i t y t o a c c e p t the deed* 

S e c t i o n 252*13 p r o v i d e s as f o l l o w s ! 
"Recovery by c o u n t y * Any county h a v i n g 

expended any money f o r t h e r e l i e f or support 
o f a poor p e r s o n , under the p r o v i s i o n s o f t h i s 
c h a p t e r , may r e c o v e r t h e same from any o f h i s 
k i n d r e d mentioned h e r e i n , from such poor 
person s h o u l d he become a b l e , or from h i s 
e s t a t e ; from r e l a t i v e s by a c t i o n brought 
w i t h i n two y e a r s from the payment o f such 
expenses, from such poor p e r s o n by a c t i o n 
brought w i t h i n two y e a r s a f t e r becoming a b l e , 
and from such p e r s o n ' s e s t a t e by f i l i n g the 
c l a i m as p r o v i d e d by l a w . " 

The o n l y r e c o u r s e the co u n t y has th u s appears t o be a 
c l a i m a g a i n s t the e s t a t e o f t h e deceased r e l i e f r e c i p i e n t * 

V e r y t r u l y y o u r s , 

L C A t b l 

LEONARD C* ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



HIGHWAYS: Secondary roads -
Supervisors of several counties have no authority to enter into joint purchase of weighing 

machines for patrol purposes. (Abels to Larson, Ass't Story Co. Atty., 6/15/60) #60-6-24 

June 15, 1960 

Mr. George R. Larson 
Assistant Story County Attorney 
Nevada, Iowa 

Dear Mr. Larson: 

Receipt is acknowledged of your letter of April 25 as follows: 

"The County Engineer and Board of Supervisors have asked this office to request 
an Attorney General's Opinion with respect to the following: 

"(1) Could a board of supervisors, under Section 309.(2) of the 1958 Code of 
Iowa, pay the State Highway Commission for the services of a weighing crew 
with its portable scales to patrol a secondary road for the purpose of checking 
overloaded trucks which are damaging the secondary roads on the theory that such 
costs are incident to the maintenance and repair of such secondary road. 

"(2) If such weighing crew and scales were not available, could four or five 
counties band together, purchase the portable scales and pay a weighing crew to 
patrol the secondary roads of each county one day a week under the supervision 
and control of the State Highway Commission and each county pay its 
proportionate share of the costs involved from such county's secondary road fund. 

"(3) If either or both of these procedures are possible under the existing law, 
would the county's secondary road budget have to be amended pursuant to 
Sections 309.93-97 of the 1958 Code of Iowa, as amended by the 57 t h G A ? " 

In answer, it is my opinion the answer to all three questions is in the negative for the reason the 
board lacks express statutory authority. I base my opinion on the decision of the Supreme Court 
in the case of Gritton v. City of Des Moines. 247 Iowa 326, 73 N.W.2d 318. 

Very truly yours, 

L E O N A R D C. A B E L S 
Assistant Attorney General 



COURTS: M u n i c i p a l . — e x e c u t i o n s — Under Code s e c t i o n 6 0 2 . l 6 , 
t h e m u n i c i p a l c o u r t may i s s u e w r i t s o f e x e c u t i o n i n t h e same 
manner as a u t h o r i z e d f o r d i s t r i c t c o u r t s i n Code s e c t i o n 
6 2 6 . 2 , i n any cas ve o f w h i c h t h e m u n i c i p a l c o u r t had i u r i s d j c t i o n . 

June 15, i 9 6 0 

Mr. Ray Hanrahan 
Polk County A t t o r n e y 
Room M ) 6 , Courthouse 
Des Moines, lOwa 

Dear Mr. Hanrahan: 

R e c e i p t i s acknowledged o f your l e t t e r o f A p r i l 28 as 
f o l l o w s ? 

HWe have today r e c e i v e d a l e t t e r from the 
} O f f i c e o f the P o l k County S h e r i f f i n which he 

r e q u e s t s t h a t we Secure an o p i n i o n from you. 
The l e t t e r i s as f o l l o w s : 

u t t have been r e c e i v i n g e x e c u t i o n s from 
M u n i c i p a l C o u r t s t h r o u g h o u t the S t a t e o f 
(owa d i r e c t i n g me t o do c e r t a i n t h i n g s 
under these e x e c u t i o n s . I t has always 
been q u e s t i o n a b l e to me t h a t these 
e x e c u t i o n s a r e l e g a l . S e c t i o n 6 2 6 . 2 o f 
the Cede o f Iowa, 1958 s t a t e s t h a t 
e x e c u t i o n s upon Judgments o f the D i s t r i c t 
and Supreme C o u r t s may be i s s u e d i n t o 
any county which the p a r t y o r d e r i n g may 
d i r e c t . Judgments of the M u n i c i p a l Court 
can be t r a n s c r i p t e d and t h e n , o f c o u r s e , 
the C l e r k o f t h e D i s t r i c t C ourt c o u l d 
i s s u e an e x e c u t i o n t o a n o t h e r c o u n t y . 
N f l would a p p r e c i a t e your s e c u r i n g an 
o p i n i o n from the A t t o r n e y G e n e r a l o f Iowa 
as t o whether o r not t h e s e e x e c u t i o n s 
a r e l e g a l . There might be some l i a b i l i t y 
on the p a r t o f the S h e r i f f I f t h e s e exe
c u t i o n s a r e i l l e g a l and t h i s i s t r u e i f 

) a S h e r i f f s h o u l d l e v y an e x e c u t i o n i n h i s 

vie-
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county on an e x e c u t i o n i s s u e d by a 
J u s t i c e o f the Peace o f another C o u n t y * 1 

"ffe s h a l l a p p r e c i a t e r e c e i v i n g your o p i n i o n 
on the above req u e s t a t your c o n v e n i e n c e . " 

The answer to your q u e s t i o n appears f u r n i s h e d by Code 
s e c t i o n 6 0 2 . 1 6 , which p r o v i d e s i n p e r t i n e n t p a r t s 

" . . . In a l l m a t t e r s o f which the 
m u n i c i p a l c o u r t has j u r i s d i c t i o n , the c o u r t 
and the j u d g e s s h a l l have the same powers i n 
r e f e r e n c e to i n j u n c t i o n s , w r i t s . o r d e r s and 
o t h e r p r o c e e d i n g s i n and out o f c o u r t as are 
po s s e s s e d by the d i s t r i c t c o u r t and j u d g e s 
t h e r e o f . " (Emphasis s u p p l i e d ) 

T h e r e f o r e , inasmuch as Code s e c t i o n 6 2 6 . 2 empowers 
d i s t r i c t c o u r t s to i s s u e such e x e c u t i o n s and s e c t i o n 6 0 2 . 1 6 
g i v e s m u n i c i p a l c o u r t s , i n m a t t e r s o f which i t has j u r i s 
d i c t i o n , the same powers w i t h r e s p e c t to w r i t s as the d i s t r i c t 
c o u r t , i t f o l l o w s the m u n i c i p a l c o u r t may i s s u e such w r i t s o f 
e x e c u t i o n i n any case o f which i t had j u r i s d i c t i o n . 

i n s u p port o f the above c o n c l u s i o n , the Supreme Cou r t has 
h e l d , " e x e c u t i o n o n l y can i s s u e o ut o f the o f f i c e o f the C l e r k 
o f the Co u r t which rendered the judgment". See Mudge v. ?i v e r m o r e . lkQ Iowa 473 a t page 4 7 f n Brunk v. Moulton Bank. 

2 1 I o w a l 4 and cases c i t e d t h e r e i n . 

Very t r u l y y o u r s , 

LCAsbl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



HIGHWAYS; Secondary road maintenance -- Whether s t a t u t o r y 
m i l e a g e l i m i t a t i o n i n Code s e c t i o n 79.9 a p p l i e s t o one who 
f u r n i s h e s h i s own t r u c k i n connect I on w i t h t r e e removal de
pends on whether he i s an employee o r an Independent c o n t r a c t o r . 

June 15, I960 

Mr, C h a r l e s Mather 
Sac County A t t o r n e y 
Sac C i t y , Iowa 

Oear Mr. Mather: 

R e c e i p t i s acknowledged o f your l e t t e r o f Hay 2 as f o l l o w s : 

"Th£ Board o f S u p e r v i s o r s o f Sac County have e n t e r e d 
I n t o an agreement w i t h an I n d i v i d u a l whereby he p e r f o r m s 
s e r v i c e s i n c o n n e c t i o n w i t h the removal o f t r e e s a l o m j 
the p u b l i c hiyhway o f the county and s u p p l i e s h i s own 
t r u c k i n c o n n e c t i o n t h e r e w i t h . 

" A c c o r d i n g t o the agreement h<~ r e c e i v e s ten c e n t s 
per m i l e f o r the use of h i s t r u c k . 

" I s t h i s compensation f o r the use o f the t r u c k permi$$.» 
s a b l e , or e r e the p r o v i s i o n s o f S e c t i o n 79.3 o f the Code 
a p p l i c a b l e so as to l i m i t the compensation t o seven 
c e n t s per ml \eV 

S e c t i o n 79.9, Code 1958, p r o v i d e s as f o l l o w s : 

"79.9 Charge f o r use of a u t o m o b i l e . When a p u b l i c 
o f f i c e r o r employee, o t h e r than a s t a t e o f f i c e r o r 
employee, i s e n t i t l e d t o be p a i d f o r expenses i n p e r 
f o r m i n g a p u b l i c d u t y , no charge s h a l l be made, a l 
lowed, o r p a i d f o r the use o f an a u t o m o b i l e i n e x c e s s 
o f seven c e n t s per m i l e o f a c t u a l anc >ecessary t r a v e l 
e x c e pt as o t h e r w i s e p r o v i d e d . " 

The answer t o your q u e s t i o n depends e n t i r e l y upon whether the 
i n d i v i d u a l w i t h whom the county has the agreement i s an employee 
o r an independent c o n t r a c t o r . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:mmh4 



TOWNSHIPS: F i re P r o t e c t i o n — whether a t e l e p h o n e system 
can be p a i d f o r as a f i r e a l a r m system depends on a c t u a l 
use, Townships have no a u t h o r i t y to pay^ f o r sending f i r e m e n 
t o ^ s c h o o i . ^ ^ ^ ^ &^6-«J, 0££ <£,. 

June 16, i960 

Mr* C h a r l e s H» Barlow 
P a l o A l t o County A t t o r n e y 
Emmetsburg, Iowa 

Dear Mr. Barlow: 

R e c e i p t i s acknowledged of your l e t t e r o f A p r i l 6 
as f o l l o w s : 

" I would a p p r e c i a t e an i n f o r m a l A t t o r n e y 
G e n e r a l ' s O p i n i o n upon the f o l l o w i n g q u e s t i o n s 
i n v o l v i n g Township Government. 

"These i n v o l v e a f i r e d i s t r i c t under Chapter 
359 o f the Code. 

" 1 . The A y r s h i r e Farmer's Mutual Telephone 
Company o f A y r s h i r e , Iowa i s c h a n g i n g t o a d i a l 
t e l e p h o n e system and purposes t h a t S i l v e r t a k e 
Township e n t e r i n t o a c o n t r a c t w i t h i t by which 
the t e l e p h o n e company would i n s t a l l d i a l t e l e p h o n e s 
i n the houses o f the f i r e m e n and m a i n t a i n them a t 
a c o s t o f $180.00 a y e a r over a 7 year p e r i o d * 
I b e l i e v e t h a t I am c o r r e c t i n s t a t i n g t h a t the 
t e l e p h o n e c o u l d be used p e r s o n a l l y by the f i r e m e n 
at e i t h e r a reduced charge or at no charge to 
them* My i n f o r m a t i o n as to the i n s t a l l a t i o n i s 
v e r y l i m i t e d , but I imagine t h a t i t w i l l a l l o w 
the r i n g i n g o f a l l f i r e m e n s i m u l t a n e o u s l y . In 
your o p i n i o n , would t h i s be f i r e equipment or 
a p p a r a t u s w i t h i n the c o n t e m p l a t i o n o f 3 5 9 A 2 Code 
o f Iowa 1958? 

" 2 . A l s o , the same township c o n t e m p l a t e s 
s e n d i n g i t s f i r e m e n to a s c h o o l and would l i k e to 
have your o p i n i o n as to whether such an e x p e n d i t u r e 
would be a u t h o r i z e d under c h a p t e r 359?" 
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In answer t o your f i r s t q u e s t i o n , you a r e a d v i s e d t h a t 
whether a g i v e n item i s f i r e equipment o r a p p a r a t u s i s a 
q u e s t i o n o f f a c t . F o r example, an axe might be and f r e q u e n t l y 
i s f i r e equipment, depending upon the use t o which p u t * 

Whether or not the t e l e p h o n e s In q u e s t i o n c o u l d be 
c l a s s i f i e d as f i r e equipment would s i m i l a r l y depend on the 
use* Where the system i s i n s t a l l e d t o s e r v e as an a l a r m 
system, i t would seem p r o p e r f o r the township t o pay f o r 
the i n s t a l l a t i o n and s e r v i c e a s f i r e equipment, but where 
the element o f use as a means o f p e r s o n a l o r b u s i n e s s communi
c a t i o n s i s added, i t i s my o p i n i o n i t would be a m i s a p p l i c a t i o n 
o f p u b l i c funds f o r the township t o pay f o r more than the 
a c t u a l p e r c e n t a g e o f use made o f the t e l e p h o n e s as a f i r e 
a l a r m system. 

In answer to your second q u e s t i o n . yOu are a d v i s e d t h a t 
Chapter 359 o f the Code c o n t a i n s no a u t h o r i z a t i o n f o r s c h o o l i n g 
o f township f i r e m e n comparable to t h a t p r o v i d e d i n the case o f 
c i t y and town f i r e m e n by Code s e c t i o n 368.13* T h e r e f o r e , on 
the p recedent o f Q r i t t o n v* C i t y o f Des Moines, 2^7 Iowa 326, 
73 N.W* 2d 8 l 3 , i t appears s t a t u t o r y a u t h o r i t y to p r o v i d e the 
s c h o o l i n g i n q u e s t i o n i s l a c k i n g . 

Very t r u l y y o u r s , 

L C A l b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



WELFARE BimCSB: Ctf&f0* CHlLPRSKt-UBE 9B 
State funds appropriated for chi Id weHare services say only 
be used l o r toe payment of supervisory services as defined i n 
Chapter 235 and to contribute to the proportionate sbareoof̂ _„ j 
the administrative expenses of the Stiute Department. 

Mrs. Irene S. Smith, Chairman State Beard of Social Welfare State Office Building Deo Koines* Iowa 

Roar Mrs. Smiths 
Tour l e t t e r of Kay 30, 1960 reads i n part 

as follows) 
**lo the formal opinion of the Attorney General 

givon December 88, 1BSS with reference to •Child Wel
fare Service*t foster Caret Use of Federal and State 
funds** the State Board was found to have authority 
for using federal funds for the *foster ears of c h i l d 
ren who are homeless, dependant and neglected and i n 
danger of beconing delinquent. 

"A second point i n this opinion rules that 'state 
funds appropriated for c h i l d welfare services cannot be 
used for foster care expense under the present provisions 
of Chapter,836 of the Cods.* In the informal discussion 
of the o r i g i n a l opinion, there i s suggestion that had 
the Stats Board asked the Legislators to appropriate an 
asount *for foster ears expenses• within the scope of 
responsibility the Stats Board carries for c h i l d welfare 
services, i t night have been possible to approve the 
expenditure of anoh state funds for the 'care of children 9 

as provided i a the definition of 'child valfare services * 
i a Section 235.1 cods of Iowa. 

"We would l i k e to request opinion fron the 
Attorney General*s off i c e with respect to the following 
questions s 

*1. Hay the Stats Board of Social Valfare include 
i n i t s budget a request for funds to be owed 
in the •care of children 9 i n carrying oet Its 
responsibility for 'planning, establishing, 
extending and strengthening public — child 
welfare services within the stats 9? 

"9. May the Stat* Board sake rales and regulations 
governing the expenditure of such state funds 
as say be appropriated for the care of 
children?** 



Wrm* Ir*n* «. Smith 
•fans 17, 1060 
*»gs 9 

Tour inquiry 1* answered by th* opinion referred 
to In your inquiry, which opinion i n now reported nt 1658 
O.A.G., page 388* t quote throe paragraph* fron thia opinion 
which ralate* to your inquiry: 

«•#** 
*The above rulea of construction, and a study 

of the provision* of Chapter 886, constrains us to the 
belief that the legislature did not intend to provide 
for the actual expenditure of stats fund* for th* pay* 
sent of expanse* for foster care of children, as defined 
i n Section 838.1 of th* Cods. 

«*•** 
*as to stats funds, there i s no authority under 

the present statute*, permitting sss of stats fund* for 
cost* of foster cars as each. Such stats funds sunt be 
United *n nss to the pavnwnt of the supervisory services 
spelled out l a Chapter 235. 

•»*** 
"State funds, a* appropriated for c h i l d welfare 

services, under th* present provisions of the law, 
Chapter 885, an amended, cannot he expended for foster 
cars, as such. Such funds say only be used for the pay-
uwmt of th* supervisory service* as d*f ln*d i n said 
chapter, with the additional burden of i t s proportionate 
soars of the general administrative expense* of operating 
the a tat* department.** 

Th* change i a nomenclature fro*) n f o * t e r cars'* to 
••car* of children** doss not change the aatsrs of th* expenditures 
and u n t i l the leg1*1*tor* aswnd* Chapter 886, stteh expenditures 
ar* ttnauthorlaedfron th* state appropriation. 

fiaspsctfsliy submitted, 

C£P/*p Cart 8. Pstsrsoa 
Spseial assistant Attorney General 



BEERI* A d v e r t i s i n g promotion ccfoomo..- Under f a c t u a l s i t u a t i o n s t a t e d , 

m a n u f a c t u r e r s f o r a coupon, gave a f r e e g i f t o i ^ 6-pack o f b e e r . H e l d , 

not a v i o l a t i o n o f Chapter \ZktXo<ie 1 9 5 8 . . ^ S i « ^ < - * A /fc*^*L£, 

June 21, I960 

S t a t e P e r m i t Board 
L O C A L 

A t t n : Ray 0. K u e h l , D i r e c t o r 

Dear Mr. K u e h l : 

We have your f a v o r o f June 15th In which you s t a t e : 

"I't Is our u n d e r s t a n d i n g t h a t the e n c l o s e d type 
f o l d e r has been s e n t through the m a l l t o many 
Iowa r e s i d e n t s . You w i l l n o t e t h a t on the back 
o f the e n c l o s e d f o l d e r i s p r i n t e d - * l f you 
haven't t r i e d s i nee March 1 s t , l e t us 
buy your f I r s t 6-pack. S i m p l y w r i t e the • 
Brewing Company, , and t e l l us you'd 
l i k e t o I We*11 send you a c e r t i 
f i c a t e good f o r one F r e e 6-Pack a t your f a v o r i t e 
t a v e r n , supermarket o r package goods s t o r e . I 
c o r d i a l 1y I n v i t e you t o t a k e advantage o f t h i s 
o f f e r and d i s c o v e r f o r y o u r s e l f the l i g h t e r , 
b r i g h t e r t a s e e o f '. 

"Your o p i n i o n Is r e q u e s t e d as Xsup the l e g a l i t y 
o f g i v i n g away beer In Iowa through t h i s p r o c e d u r e . " 

In r e p l y t h e r e t o you a r e a d v i s e d as f o l l o w s : 

I t Is noted by the c i r c u l a r In q u e s t i o n t h a t a customer 
must w r i t e a l e t t e r t o the b r e w i n g company ( m a n u f a c t u r e r ) a c c e p t i n g 
the o f f e r o f a f r e e 6-pack o f b e e r , ( l i m i t one per f a m i l y ) . The 
o f f e r Is l i m i t e d In time t o two weeks f r o m the r e c e i p t o f t h e c i r 
c u l a r . F u r t h e r I n v e s t i g a t i o n d i s c l o s e s t h a t upon r e c e i p t o f the 
l e t t e r the brewing company then f o r w a r d s to the customer a coupon 
f o r one FREE 6-pack of b e e r . The customer t a k e s the coupon t o a 
c l a s s "B" o r "C" r e t a i l e r and r e c e i v e s w i t h o u t c o s t t o him the 6-pack 
of b e e r . The r e t a i l e r then p r e s e n t s t h e s e coupons, t o h i s d i s t r i b u t o r , 
t o g e t h e r w i t h o t h e r p r o o f ( I n v o i c e s e t c . ) t h a t he has honored t h e 
coupons, and d e l i v e r e d t h e beer t o t h e customers. The d i s t r i b u t o r 
( w h o l e s a l e r ) on the b a s i s of t h e coupons, exchanges the coupons f o r 
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the s t o c k o f beer w h i c h t h e r e t a i l e r has used |p honor the.coupons. 

T h i s p r o c e d u r e In e f f e c t Is o n l y an exchange o f s t o c k y 
the m a n u f a c t u r e r r e p l a c i n g by means o f t h e coupons, the s t o c k o f 
beer a l r e a d y purchased by the r e t a i l e r , t hrough the agency o f t h e 
w h o l e s a l e d i s t r i b u t o r . 

There is, no p r o v i s i o n In the law, Chapter 124, Code 1958 
t h a t p r o h i b i t s a m a n u f a c t u r e r from making a g i f t o f beer as a p a r t 
o f <w a d v e r t i s i n g p r o motion scheme. (See O.A.G., Erbe t o S y n h o r s t 
d a t e d November 5, 1959). 

The o n l y p r o h i b i t i o n i n t h i s r e s p e c t i s c o n t a i n e d i n Sec. 
124.12 ( A u t h o r i t y under C l a s s . "B" p e r m i t ) which s t a t e s * "* * * I t 
s h a l l be u n l a w f u l , f o r any 11censee hereunder t o g i v e away b e e r , o r 
t o promote the s a l e o f beer by the g i r t o r any l u n c h , meal, o r 
a r t i c l e s o f f o o d except p r e t z e l s , cheese o r c r a c k e r s ^ 1 1 I t may r e a d i l y be 
seen t h a t s a i d p r o h i b i t i o n does not a p p l y t o m a n u f a c t u r e r s . Under the 
above f a c t u a l s i t u a t i o n the s t o c k o f t h e r e t a i l e r has been r e p l a c e d 
by the m a n u f a c t u r e r , who In f a c t has made the g i f t t o t h e customer and 
not the r e t a i 1 e r . 

T h e r e f o r e I t i s our o p i n i o n t h a t the above d e s c r i b e d a d v e r 
t i s i n g promotion scheme does not v i o l a t e the beer law, Chapter 124, 
Code 1958. 

R e s p e c t f u l l y s u b m i t t e d , 

FRANK D. BIANCO 
A s s i s t a n t A t t o r n e y G e n e r a l 

FDBskvr 



ti€AlTN* 

f f f 3 2 ^^^ U n d e r t h e P r o v i s i o n s o f Chapter 
57. Code 1958, l i c e n s e t o p r a c t i c e e l e c t r o l y s i s Is an a u x i l i a r y 

l i c e n s e and a! r e q u i r e m e n t s f o r a cosmetology l i c e n s e must/be met 
as a p r e r e q u l s l t e . t o ^ b t ^ n l n o o a n e l e c t r o l y s i s I t c e n s e . T j ^ J ! ^ 

June 21, I960 

Dr. Edmund G. Zlmmerer 
Commissioner of P u b l i c H e a l t h 
L O C A L 

Dear Dr. Zlmmereri 
T h i s Is t o acknowledge r e c e i p t o f your l e t t e r d a t e d 

June 8 , I960. 

T h e r e i n , you r e q u e s t e d o p i n i o n s on the f o l l o w i n g 
q u e s t i o n s : 

" 1 . Does the f a c t t h a t one Is a r e g i s t e r e d 
n u r se exempt one f r o m th e p r a c t i c e o f cosme
t o l o g y under S e c t i o n 157 . 1 of t h e Code If the 
nurse or o t h e r p r o f e s s i o n a l p r a c t i c e s cosme
t o l o g y o r o t h e r p r o f e s s i o n e x c l u s i v e l y ? Is 
she engaged e x c l u s i v e l y i n the p r a c t i c e o f her 
p r o f e s s i o n as a nurse? 

"2. S e c t i o n 157.5 s t a t e s that If an appl l e a n t 
d e s i r e s a l i c e n s e a u t h o r i z i n g him t o remove 
s u p e r f l u o u s h a i r , e t c . S i n c e the s t a t u t e does 
no t l i c e n s e the p r a c t i c e o f e l e c t r o l y s i s per 
s e , must she be an a p p l l e a n t f o r a cosmetology 
11 c e n s e ? M 

The answers d e v o l v e t o a s t u d y and I n t e r p r e t a t i o n o f the 
a p p l i c a b l e code p r o v i s i o n s s i n c e the c a s e s a r e s i l e n t on t h e s e ques
t i o n s . The r e l e v a n t p r o v i s i o n s o f S e c t i o n 157.2 as o r i g i n a l l y e n a c t e d 
In 1927 a r e as f o l l o w s : 

" E x c e p t i o n s . The p r e c e d i n g s e c t i o n s h a l l not be 
c o n s t r u e d t o I n c l u d e t h e f o l l o w i n g c l a s s e s o f 
p e r s o n s j 

1. L i c e n s e d p h y s i c i a n s , surgeons, o s t e o 
p a t h s , n u r s e s , d e n t i s t s , o p t o m e t r i s t s , c h i r o 
p r a c t o r s o r p o d i a t r i s t s . " (Emphasis S u p p l i e d ) 
Chap. 12i+-Bl Sec. 2585 -B2. 



'"1 Dr. Edmund G. Zlmmerer 2- June 21, I960 

In 1929 en amendment was adopted t o l i m i t the above c i t e d 
s e c t i o n by a d d i n g th e words "when ( t h e y a r e ) engaged i n t h e p r a c t i c e 
o f t h e i r r e s p e c t i v e p r o f e s s i o n s . " S e s s i o n laws 1929, 43 G.A., Chap. 
70, Sec. 8. 

t h e f a i r import of t h i s amendment i s t h a t the l e g i s l a t u r e 
f o u n d t h i s e x c e p t i o n t o o I n c l u s i v e as o r i g i n a l l y e n a c t e d and Intended 
t h e r e f o r e , t o l i m i t i t s a p p l i c a b i l i t y . T h i s , the f a c t t h a t one Is 
exempt under S e c t i o n 157.2 w h i l e engaged e x c l u s i v e l y In one o f the 
s p e c i f i e d p r o f e s s i o n s has no e f f e c t when t h a t person no l o n g e r p r a c 
t i c e s o n l y such cosmetology o r e l e c t r o l y s i s as Is I n c i d e n t a l t o t h a t 
s p e c i f i e d p r o f e s s i o n . When such a person w i s h e s t o e n t e r I n t o the 
p r o f e s s i o n s incompassed In Chapter 157 o f the Code I n d e p e n d e n t l y , he 
no l o n g e r comes w i t h i n the e x p r e s s language of the e x c e p t i o n and 
t h e r e f o r e , must comply w i t h the p r o v i s i o n s enumerated, t h e r e i n . 

On t h i s r a t i o n a l e a n u r s e when engaged In t h e p r o f e s s i o n 
o f e l e c t r o l y s i s as a s e p a r a t e p r o f e s s i o n i s not engaged e x c l u s i v e l y 
In n u r s i n g but r a t h e r a s e p a r a t e and d i s t i n c t p r o f e s s i o n . Thus she 
must comply w i t h the p r o v i s i o n s o f the above mentioned c h a p t e r of 
t h e Code. Tp h o l d o t h e r w i s e would be t o broaden the i n t e r p r e t a t i o n 
g i v e n t o an e x c e p t i o n w h i c h th e l e g i s l a t u r e has a l r e a d y narrowed by 
amendment, and would t h e r e f o r e be i n d e r r o g a t l o n o f l e g i s l a t i v e I n t e n t . 

A l t h o u g h I t would appear t h a t S e c t i o n 157-5 on I t s f a c e Is 
open t o t h e , I n t e r p r e t a t i o n t h a t an e l e c t r o l y s i s l i c e n s e Is a c o m p l e t e l y 
Independent l i c e n s e the h i s t o r y o f t h i s p r o v i s i o n i n d i c a t e s t h a t I t 
i s m e r e l y an a u x i l i a r y l i c e n s e . 

The Code of 1927, Sec. 2585-b5, which was r e p l a c e d by the 
p r e s e n t Sec. 157.5 by amendment In 1929,»read as f o l l o w s : 

" I f an a p p l l e a n t desI r e s a l i c e n s e w h i c h , a l s o 
a u t h o r i z e s him t o remove s u p e r f l u o u s h a i r by the 
use o f e l e c t r i c i t y , commonly d e f i n e d as the p r a c 
t i c e ^ e l e c t r o l y s i s , he s h a l l p r e s e n t , In a d d i 
t i o n t o t h a t r e q u i r e d by the p r e c e d i n g s e c t i o n s , 
f u r t h e r e v i d e n c e s a t i s f a c t o r y t o s a i d examiners of 
h a v i n g a l s o completed such a c o u r s e i n a s c h o o l 
r e c o g n i z e d by them which t e a c h e s a s p e c i a l c o u r s e 
In the p r a c t i c e o f e l e c t r o l y s i s o r o f h a v i n g had 
a d d i t i o n a l t r a i n i n g , f o r a t l e a s t t h r e e months, 
under the d i r e c t s u p e r v i s i o n and I n s t r u c t i o n o f a 
p r a c t i t i o n e r o f c o s m e t o l o g y l i c e n s e d t o p r a c t i c e 
e l e c t r o l y s i s , w hich t r a i n i n g s h a l l I n c l u d e such 
p r a c t i c a l and t h e o r e t i c a l study as Is r e q u i r e d by 
such board of e x a m i n e r s . " 

) 



Or. Edmund G. Zlmmerer -3- Jiine 21. I960 

S e c t i o n 157*5, w h i c h r e p l a c e d the above s e c t i o n , now r e 
q u i r e s t h e appVIcant t o have a d i p l o m a from a s c h o o l r e c o g n i z e d by a 
board o f e x a m i n e r s , and at so s a t i s f a c t o r i l y pass a p r e s c r i b e d examina
t i o n , In o r d e r t o r e c e i v e a l i c e n s e f o r the p r a c t i c e o f e l e c t r o l y s i s . 

In a d d i t i o n t o t h e r e p e a l i n g o f o l d means o f o b t a i n i n g 
such a )I cense, the words ". . . In a d d i t i o n t o t h a t r e q u i r e d by t h e 
p r e c e d i n g section!'! were d e l e t e d from t h i s s u b s e c t i o n . However, i n 
absence o f an e x p r e s s p r o v i s i o n i l l u s t r a t i n g a change i n l e g i s l a t i v e 
I n t e n t , t h e e l e c t r o l y s i s l i c e n s e must remain a u x i l i a r y , and s u b j e c t 
t o the re q u i r e m e n t o f f i r s t o b t a i n i n g a l i c e n s e t o p r a c t i c e c o s m e t o l o g y . 

A d d i t i o n a l s u p p o r t f o r t h i s p o s i t i o n Is found In the f a c t 
t h a t the p r a c t i c e o f e l e c t r o l y s i s may; come w i t h i n the d e f i n i t i o n o f 
cosmetology as e x p r e s s e d i n Sec. 157.1(2) o f the Code. 

"For, the purposes o f t h i s c h a p t e r the f o l l o w i n g 
c l a s s e s of persons s h a l l be deemed t o be engaged 
in the p r a c t i c e o f cosm e t o l o g y : . . . (2) Pe r s o n s 
who, w i t h hands o r m e c h a n i c a l o r e l e c t r i c a l a p p a r a t u s 
o r a p p l l a n c e s , o r by t h e use o f c o s m e t i c p r e p a r a t i o n s , 
a n t i s e p t i c ^ , t o n i c s , l o t i o n s , o r creams, engage f o r 
compensation In any one o r any c o m b i n a t i o n o f t h e 
f o l l o w i n g p r a c t i c e s : . . ., or the removing o f s u p e r 
f l u o u s h a i r , by the use o f e l e c t r i c i t y o r o t h e r w i s e , 
on o r about the body o t any woman o r c h l I d . " [ ~ 

T h e r e f o r e , I t Is t h e o p i n i o n o f t h i s o f f i c e t h a t under' the 
e x i s t i n g Code p r o v i s i o n s , one who q u a l i f i e s under the e x c e p t i o n o f 
Sec. 15/.2, I s removed from t h i s e x c e p t i o n when he e n t e r s I n t o the 
Independent p r o f e s s i o n of e l e c t r o l y s i s , not w i t h i n the scope o f h i s 
o r i g i n a l exempt p r o f e s s i o n , and must comply w i t h the p r o v i s i o n s o f 
t h i s c h a p t e r . F u r t h e r m o r e , a 1Icense f o r the p r a c t i c e o f e l e c t r o l y s i s , 
d e a l t w i t h In a s u b s e c t i o n o f t h i s c h a p t e r , and not e x p r e s s l y d e c l a r e d 
an independent l i c e n s e , i s an a u x i l i a r y l i c e n s e . Th\ks, the r e q u i r e m e n t s 
f o r a cosmetology l i c e n s e must be met as a p r e r e q u i s i t e t o o b t a i n i n g 
an e l e c t r o l y s i s l i c e n s e . 

R e s p e c t f u l l y s u b m i t t e d , 

• • : / . • • •• • 

FRANK D. BIANCO 
A s s i s t a n t A t t o r n e y G e n e r a l 

FOBjRS:kvr 



WELFARE J LegalesetU.eraejat A mental incompetent w i t h 
s e t t l e m e n t Tn Iowa does not l o s e i t by absence from'the /? 
s t a t e ^ f o r more, t W o n e y e a r , f &tU& £ ^jL^^'J, 

June 2 1 , i 9 6 0 

Mr. Marvin J , F l a n d e r 
Bremer County A t t o r n e y 
123^" E a s t Bremer Avenue 
l / a v e r l y , Iowa 
Dear Hr. F l a n d e r t 

R e c e i p t i s acknowledged o f your l e t t e r o f June 16 
as f o l l o w s : 

"A man and h i s w i f e have r e s i d e d i n Bremer 
County, lowe, c o n t i n u o u s l y s i n c e 1925 w i t h the 
e x c e p t i o n of temporary a b s e n c e s . They have a 
25 y e a r o l d son who has r e s i d e d w i t h them s i n c e 
b i r t h and who has bean an incompetent f o r many 
y e a r s . The son's incompetence i s o f such a n a t u r e 
t h a t he would be a f i t s u b j e c t f o r i n s t i t u t i o n a l i 
z a t i o n a t Woodward. 

"The son was p l a c e d by the p a r e n t s i n a p r i v a t e 
c h u r c h i n s t i t u t i o n d e s i g n e d f o r th© c a r e o f such 
incompetents i n N e b r a s k a . I f the incompetent son 
remains i n the Nebraska i n s t i t u t i o n f o r a p e r i o d 
o f more than one y e a r under c i r c u m s t a n c e s which 
p r e v e n t him from a c q u i r i n g l e g a l s e t t l e m e n t i n 
the S t a t e o f N e b r a s k a, w i l l he have l o o t h i s l e g a l 
s e t t l e m e n t i n Bremer County, Iowa, under the p r o 
v i s i o n s o f S e c t i o n 252.17 o f the 1958 Code o f Iowa? 

"Your e a r l y o p i n i o n i n t h i s m a tter w i l l be 
s i n c e r e l y a p p r e c i a t e d . " 



(Sir* t t e r v i n J * f l a n d e r - 2 June 2 1 , i960 

The answer t o your q u e s t i o n seems f u r n i s h e d by an -
o p i n i o n Appearing a t page 585 o f the 193^ Report o f the 
A t t o r n e y G e n e r a l * At page 586 ( c i t i n g a u t h o r i t y ) i s 
advanced the p r o p o s i t i o n ! 

"However, i n so f a r as the change o f 
r e s i d e n c e or change o f l e g a l s e t t l e m e n t i s 
c o n c e r n e d , and so f a r as the law a p p l i e s t o 
a person who i s i n s a n e o r m e n t a l l y incompetent, 
we b e l i e v e i t i s governed by the same under
l y i n g p r i n c i p l e , t h a t i s , t h a t a p e r s o n who 
i s t o t a l l y i n s a n e , o r one who t s so m e n t a l l y 
incompetent t h a t he i s v o i d o f u n d e r s t a n d i n g , 
cannot e s t a b l i s h a l e g a l s e t t l e m e n t or a 
d o m i c i l e . " 

That a mental incompetent does not l o s e h i s s e t t l e m e n t 
by absence from the s t a t e appears t r u e , d e s p i t e Code s e c t i o n 
252.17, which p r o v i d e s ; 

" S e t t l e m e n t c o n t i n u e s * A l e g a l s e t t l e 
ment once a c q u i r e d s h a l l so remain u n t i l such 
person has removed from t h i s s t a t e f o r mere 
than one y&ar or hac a c q u i r e d a. l e g a l s e t t l e 
ment i n some o t h e r c o u n t y or s t a t e . " 

The word "removed* 1 i n the s t a t u t e seems to have been 
c o n s t r u e d as v o l u n t a r y r e m o v a l , as d i s t i n g u i s h e d from e n f o r c e d 
absence due to mental a f f l i c t i o n , i l l n e s s , o r war emergency* 
In t h i s c o n n e c t i o n , see 19^6 Report o f the A t t o r n e y G e n e r a l , 
page 122 and 190k Report o f the A t t o r n e y G e n e r a l , page 2h» 

Thus, i t would appear t h a t the inmate of the Nebraska 
mental i n s t i t u t i o n , who i s t h e s u b j e c t o f your l e t t e r , never 
l o o t h i s s e t t l e m e n t i n Bremer County because he was m e n t a l l y 
i n c a p a b l e o f f o r m i n g the v o l u n t a r y i n t e n t i o n r e q u i s i t e to 
e i t h e r g a i n i n g or l o s i n g such s e t t l e m e n t . 

Very t r u l y y o u r s , 

LC A t b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



TOWNSHIPS. £encji^jiewerj, — The p a r t y i n whose f a v o r the 
fence v i e w e r s l n a d e TneTr d e c i s i o n i s the p r o p e r p a r t y to 
b r i n g s u i t to W o ^ e e , t . ( ^ ^ 

y 

June 2 1 , I960 

Mr. Edward F. Samore 
Soodbury County A t t o r n e y 
201*- Court House 
S i o u x C i t y , Iowa 

Dear Mr. Samore: 

R e c e i p t i s acknowledged o f your l e t t e r o f June \K as 
f o l lows: 

M l would a p p r e c i a t e very much your o p i n i o n on 
the f o l l o w i n g f a c t s which p e r t a i n to Chapter 113 o f 
the 1958 Code of Iowa. 

"The township t r u s t e e s have determined the 
fence l i n e under t h i s p a r t i c u l a r c h a p t e r between 
a d j o i n i n g landowners, and t h e i r f i n d i n g s have been 
p r o p e r l y r e c o r d e d i n t h e R e c o r d e r ' s O f f i c e . The 
p r o p e r t y owner who i e a d v e r s e l y a f f e c t e d r e f u s e s 
t o r e c o g n i z e the f e n c e l i n e as e s t a b l i s h e d by the 
township t r u s t e e s , and f u r t h e r r e f u s e s t o a l l o w 
removal o f the fence from i t s p r e s e n t l o c a t i o n to 
the l i n e e s t a b l i s h e d by the t r u s t e e s * He has f a i l e d 
t o a p peal from the t r u s t e e ' s d e c i s i o n to the D i s t r i c t 
C o urt as p r o v i d e d by t h i s c h a p t e r . 

"I would l i k e your o p i n i o n as t o whether the 
enforcement o f the f e n c e l i n e d e c i s i o n i s a duty 
o f the County A t t o r n e y ' s O f f i c e , and i f so how we 
s h o u l d proceed* In the event t h a t t h i s i s not a 
f u n c t i o n o f t h i s o f f i c e , i n what manner i s the 
f e n c e l i n e d e c i s i o n t o be e n f o r c e d ? 

"Thank you f o r your c o u r t e s y i n t h i s r e g a r d * " 



Mr. Edward F. Samore June 2 1 , i 9 6 0 

I n s p e c t i o n o f Chapter 113 end case d e c i s i o n s a n n o t a t e d 
t h e r e u n d e r i n d i c a t e s t h a t , a l t h o u g h the f e n c e v i e w e r s have 
power to determine whether a l i n e fence i s o f a l a w f u l n a t u r e 
and who s h a l l e r e c t , r e b u i l d , o r m a i n t a i n each p a r t o f i t , 
t hey have no power t o d e c i d e a d i s p u t e d boundary l i n e * McAvov 
Vf founders* l 6 l Iowa 6 5 l , 1^3 N.I. 5^8} Boyd Y . ?hopp, 107 
(owe 10, 77 N . i . 482; Peschonss v. M u e l l e r . 50 Iowa 237. 

S i n c e your l e t t e r r e f e r s t o moving the f e n c e r a t h e r than 
b u i l d i n g , c o n t r i b u t i n g expense, or m a i n t a i n i n g i t , the problem 
may i n v o l v e a q u e s t i o n o f t i t l e , p r o p e r o n l y f o r d e c i s i o n i n 
a c i v i l a c t i o n i n d i s t r i c t c o u r t . 

Apart from the p o s s i b l e j u r i s d i c t i o n a l q u e s t i o n , when the 
fence v i e w e r s have made t h e i r d e c i s i o n , h a v i n g a c t e d as j u d g e s 
and not as p a r t i e s t o t h e d i s p u t e , i t would appear the burden 
o f e n f o r c i n g the d e c i s i o n by a p p r o p r i a t e p r o c e e d i n g s i n d i s t r i c t 
c o u r t would f a l l upon the p a r t y to tVhose b e n e f i t the d e c i s i o n 
r e s u l t e d . A c c o r d i n g to k-2 Am. J u r . , P u b l i c A d m i n i s t r a t i v e Law, 
p a r . 167, a c t i o n to e n f o r c e an a d m i n i s t r a t i v e d e c i s i o n i s 
p r o p e r l y brought, by the r e a l p a r t y i n i n t e r e s t who, In the 
s i t u a t i o n you d e s c r i b e , would seem to be the p a r t y i n whose 
f a v o r the f e n c e v i e w e r s r e n d e r e d t h e i r d e c i s i o n . 

V e r y t r u l y y o u r s , 

L C A j b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES* S h e r i f f — Repeal o f Code s e c t i o n s 339.1 and 
339*2 e f f e c t i v e 1/1/61 n e c e s s i t a t e s l e g i s l a t i v e p r o v i s i o n 
a u t h o r i z i n g someone t o p e r f o r m the s h e r i f f ' s d u t i e s , tyhere 
he i s a p a r t y to a p r o c e e d i n g s , a b s e n t , or o t h e r w i s e d i s 
q u a l i f i e d , but where the o f f i c e i s not v a c a n t , so as t o 
enable the f i r s t deputy t o a c t under Cade s e c t i o n 337*20» 

Honorable Lawrence D. Car s t e n s e n 
S t a t e R e p r e s e n t a t i v e , C l i n t o n County 
505 W i l s o n B u i l d i n g 
C l i n t o n , Iowa 

Dear Mr. C a r s t e n s e n : 

R e c e i p t i s acknowledged o f your l e t t e r o f June 15 as 
f o l l o w s ; 

"Chapter 258 o f the laws o f the 58th 
G e n e r a l Assembly r e p e a l e d a l l o f Chapter 339 o f 
the 1958 Code* i n i t s p l a c e i s set up a m e d i c a l 
examiner system. The s t a t u t e p r o v i d e s t h a t t h i s 
m e d i c a l examiner system s h a l l go i n t o e f f e c t 
J a n u a r y 1, 1961. 

" S e c t i o n 339*1 ©f the 1958 Code i n p a r t 
p r o v i d e s *The c o r o n e r s h a l l p e r f o r m a l l the 
d u t i e s o f s h e r i f f , when t h a t o f f i c e i s v a c a n t ; 
where j j ^ appears from the Pap e r s t h a t the s h e r i f f 
i s a p a r t y t o an a c t i o n o r p r o c e e d i n g i n a c o u r t 
flX record*» . . . * 

" I r e q u e s t an o p i n i o n as to whom would be 
the p r o p e r p e r s o n o r o f f i c e r t o aerve n o t i c e on 
or a r r e s t the s h e r i f f a f t e r J a n u a r y 1, 1961. Do 
you t h i n k t h a t t h i s m a t t e r needs l e g i s l a t i v e 
c o r r e c t i o n ? 1 * 

Code s e c t i o n 337*20 a p p e a r s t o p r o v i d e a means whereby 
the o f f i c e o f s h e r i f f may c o n t i n u e t o f u n c t i o n i n the event 
o f a vacancy* However, as you p o i n t o u t , a gap i s l e f t i n 
the law by the r e p e a l o f s e c t i o n 339*1 where the s h e r i f f i s 
ft p a r t y t o an a c t i o n o r o t h e r w i s e d l s o u a l i f l e d . 



Honorable Lawrence D, C a r s t e n s e n - 2 - June 2 3 , 1960 

T h i s would pose no i n s u r m o u n t a b l e problem so f a r as. 
s e r v i n g the a h e r i f f i n i c i v i l a c t i o n brought a g a i n s t him 
p e r s o n a l l y i s c o n c e r n e d , as under R, C. P. 52 any perso n 
o t h e r than a p a r t y o r h i s a t t o r n e y o o u l d make the s e r v i c e * 

i n s o f a r as p l a c i n g the s h e r i f f under a r r e s t i s c o n c e r n e d , 
under Chapter 755 o f the Code, i t seems such c o u l d be accom
p l i s h e d e i t h e r by another peace o f f i c e r ( m a r s h a l , c o n s t a b l e , 
highway p a t r o l m a n , e t c * ) o r by a p r i v a t e p e r s o n * 

However, the s i t u a t i o n c o u l d get c o m p l i c a t e d a f t e r the 
i n i t i a l s t e p o f s e r v i c e o r a r r e s t i n e i t h e r p r o c e e d i n g s * 
D i f f i c u l t i e s c o u l d a r i s e i n i m p a n e l i n g a j u r y , as was t h e 
case i n floUoabjftsch, ,vT, RaJnbow, 84 Iowa 567 , 5 l N,W. 48 
and M i n o t t v. V i n e y a r d . 11 Iowa 91* C o m p l i c a t i o n s cOuid a l s o 
a r i s e i n c o n n e c t i o n w i t h l e v y o f e x e c u t i o n o f a judgment 
a g a i n s t a s h e r i f f . 

I t would, t h e r e f o r e , seem t h a t j u s t i c e might be e x p e c t e d 
t o f u n c t i o n more smoothly were some s t a t u t o r y p r o v i s i o n made 
to f i l l the gap l e f t by the r e p e a l o f Code s e c t i o n s 339*1 
and 339.2* 

I have p r e p a r e d and e n c l o s e a rough d r a f t f o r a b i l l 
t h a t might do the j o b * U n d o u b t e d l y , many v a r i a t i o n s and 
improvements w i l l suggest t h e m s e l v e s t o you* The language 
o f t h e r e p e a l e d s e c t i o n s p r o v i d e s w o r k i n g m a t e r i a l f o r a 
model, but I am not sure whether the power s h o u l d be c o n f e r r e d 
upon one o f the o t h e r c o u n t y o f f i c e r s or the s e l e c t i o n l e f t 
up t o a jud g e * 

V e r y t r u l y y o u r s , 

LEONARD G. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A t b l 
E n c l 



A B I L L FOR 

An Act t o p r o v i d e f o r the performance o f the d u t i e s o f 

s h e r i f f when he i s a p a r t y t o the p r o c e e d i n g s , a b s e n t , 

o r d i s q u a l i f i e d * 

Be i t E n a c t e d by t h e G e n e r a l Assembly o f the S t a t e o f towai 

SECTION 1* The C l e r k o f C o u r t o r a s u i t a b l e p e r s o n 

a p p o i n t e d by him s h a l l p e r f o r m a l l the d u t i e s o f s h e r i f f 

where i t appears from t h e p a p e r s t h a t the s h e r i f f i e a p a r t y 

to an a c t i o n o r p r o c e e d i n g s i n a c o u r t o f re c o r d } where, i n 

any a c t i o n commenced o r about t o be commenced, an a f f i d a v i t 

i s f i l e d w i t h the c l e r k o f c o u r t , showing the absence o f the 

s h e r i f f o r h i s deputy from th© c o u n t y , and t h a t they a re not 

ex p e c t e d t o r e t u r n i n time to pe r f o r m the s e r v i c e needed, o r 

showing p a r t i a l i t y , p r e j u d i c e , c o n s a n g u i n i t y , a f f i n i t y , o r 

i n t e r e s t upon h i s p e r t , i n which case t h e c l e r k s h a l l i n d o r s e 

upon t h e p r o c e s s t h e r e a s o n t h e r e f o r , which he o r h i s a f o r e s a i d 

a p p o i n t e e s h a l l e x ecute i n t h e same manner and r e c e i v e the 

same f e e s as i f he were s h e r i f f . 

The Repeal o f Code s e c t i o n s 339*1 and 339*2, e f f e c t i v e 
J a n u a r y 1, 1961, n e c e s s i t a t e s p r o v i s i o n f o r someone t o p e r f o r m 
the s h e r i f f ' s d u t i e s when he i s a p a r t y t o the p r o c e e d i n g s , 
a b s e n t , o r o t h e r w i s e d i s q u a l i f i e d , but where the o f f i c e I s not 
vaoant f o r the purpose o f e n a b l i n g the f i r s t deputy t o a c t 
under s e c t i o n 3J7*20# 



Or." M a t t e r s o f p r i v i t y o f c o n t r a c t may-not be oosufiffiv^ 
department. : •• • v 

2. V i o l a t i o n o f f e e - l i m i t a t i o n p u n i s h a b l e as p r o v i d e d i n S e c t i o n 
94.12, The Code 1 9 # 

3 . I n t e r e s t on p r i n c i p a l s e c u r e d by a p r o m i s s o r y n o t e , no p r o 
v i s i o n a p p e a r i n g i n the c o n t r a c t t o the c o n t r a r y , would n o t 
be a p a r t ^ o f t h e f e e s u b j e c t t o l i m i t a t i o n o f , 9 4 . 6 , The Code 

£ June 24, 1960 
Don Lowe, Commissioner 
Bureau o f Labor 
L o c a l 

Dear S i r : 
T h i s w i l l acknowledge r e c e i p t o f y o u r l e t t e r under d a t e o f 

June 14, I 9 6 0 , r e a d i n g as f o l l o w s : 
"We would l i k e a f o r m a l o p i n i o n c o n c e r n i n g the i s s u a n c e o f 
a l i c e n s e t o an employment agency as r e f e r r e d t o i n C h a p t e r 
9$ o f the 1958 Code o f Iowa. I t I s i m p o r t a n t t h a t we r e 
c e i v e t h i s o p i n i o n a t a v e r y e a r l y d a t e inasmuch as w© a r e 
h o l d i n g a number o f a p p l i c a t i o n s f o r r e n e w a l o f l i c e n s e 
w h i c h must be i n the p o s s e s s i o n o f the v a r i o u s employment 
a g e n c i e s by J u l y 1, I 9 6 0 , i n o r d e r t o be i n c o m p l i a n c e w i t h 
the Code. 

"You w i l l f i n d e n c l o s e d s e v e r a l c o n t r a c t s and s c h e d u l e s o f 
f e e s . I would l i k e t h o s e on t h e o r i g i n a l forma r e t u r n e d a t 
such time as t h e y have s e r v e d y o u r p u r p o s e , t h e Therrao-Fax 
c o p i e s you may r e t a i n . I am e n c l o s i n g a l e t t e r s i g n e d by 
Mr. Jones, Mr. S y n h o r s t and m y s e l f which was m a i l e d t o he 
v a r i o u s a g e n c i e s a t the same time a p p l i c a t i o n f o r Renewal 
o f .Xiefw.vae was m a i l e d . 

"RE PRATT-YOUNG LOVE EBPLOYMHR'T AGENCY CONTRACT: I quote 
" I n case extended payments a r e d e s i r e d , I agree t o s i g n a 
p r o m i s s o r y n o t e o n terms a c c e p t a b l e t o t h e P r a t t - Y o u n g l o v e 
Employment Agency." Are t h e e x t e n d e d payments o v e r and 
above the l e n g t h o f time allowed i n t h e i r c o n t r a c t , suoh 
as 30-45>-60- o r 90 days? I s t h i s c o n t r a c t l e g a l under 
Chapter 94* S e c t i o n 94.6? 

RRE TAYLOR EMPLOYMENT SERVICE CONTRACT: I quote f r o m t h e 
r e v e r s e s i d e o f t h a t c o n t r a c t w h i c h I assume i t i s b i n d i n g 
as i t s t a t e s above the a p p l i c a n t ' s s i g n a t u r e t h a t ho agrees 
t o t h e a d d i t i o n a l p r o v i s i o n s . " I f u r t h e r agree t h a t w i t h i n 
72 h o u r s ( e x c l u s i v e o f Sundays end h o l i d a y s ) a l t e r a c c e p t 
i n g employment I w i l l appear a t T a y l o r Employment S e r v i c e 
and w i l l e x ecute a n e g o t i a b l e p r o m i s s o r y n o t e i n be form 
a t t a c h e d h e r e t o f o r the amount due i n a c c o r d a n c e w i t h t h i s 
c o n t r a c t w i t h payments i n a c c o r d a n c e w i t h th© t i m e s spec
i f i e d by t h i s c o n t r a c t . " I s t h i s c o n t r a c t l o g a l under 
Chapter 94# S e c t i o n 94*6? 
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"RE CEDAR EMPLOYMENT SERVIc: CONTRACT: I quo te f r om the c o n 
t r a c t as f o l l o w s : " I u n d e r s t a n d t h a t i f I v o l u n t a r i l y l e a v e 

• •\ a permanent p o s i t i o n w h i c h was s e c u r e d t h r o u g h Cedar E m p l o y 
ment S e r v i c e , t h a t i t w i l l i n no way c a n c e l my o b l i g a t i o n t o 
Cedar Smployment S e r v i c e . " S h o u l d we i s s u e a l i c e n s e t o t h e 
employment agency i f the above i s i n c l u d e d i n t h e i r c o n t r a c t ? 
A r e we e x p e c t e d t o d e t e r m i n e whe the r the c o n t r a c t a n d ' s c h e d u l e 
o f f e e s , as r e f e r r e d t o i n S e c t i o n 9i?.2< a r e I n c o m p l i a n c e 
w i t h the l i m i t a t i o n o'f f e a i n S e c t i o n 9 4 . 6 . Under S e c t i o n 
91f.6 s h o u l d n o t t h e quo t e r e q u e s t e d i n o u r e n c l o s e d l e t t e r , 
I n w h i c h we a s k e d f o r the l i m i t a t i o n o f $%> appear on t h e 
c o n t r a c t , be j u s t as much a p a r t o f the c o n t r a c t as t h e 
l i m i t a t i o n o f 25$? Is t h i s - c o n t r a c t l e g a l and s h o u l d we 
i s s u e l i c e n s e ? 

nm 0WFIDENT IAL EMPLOYMENT Si® VIC £ COHTRACT: You w i l l n o t e 
t h a t the same p r o v i s i o n s r e g a r d i n g the s i g n i n g o f n o t e and 
t e r m i n a t i o n o f employment a l s o p r e v a i l i n th£s c o n t r a c t . 
A g a i n I a s k I f t he c o n t r a c t i s l e g a l and s h o u l d we i s s u e 
l i c e n s e ? 

" I f t h e Employment Agency Commiss i on i s w i t h i n i t s r i g h t t o 
i s s u e a l i c e n s e t o a n employment agency t h a t does n o t have 
the 5% l i m i t a t i o n o f f e e , wou ld t h i s c o n s t i t u t e a v i o l a t i o n 
I f t he employment agency c o l l e c t e d more than t h e 5$£ based 
on a n n u a l g r o s s e a r n i n g s , a s r e f e r r e d i n a n A t t o r n e y Gen
e r a l ' s o p i n i o n o f June 2 , 1959? Would i n t e r e s t c h a r g e d on 

•:\ a p r o m i s s o r y n o t e be c o n s i d e r e d a p a r t o f t h e f e e c o l l e c t e d 
; f o r the ' f u r n i s h i n g o r p r o cu r emen t o f any s i t u a t i o n o r emp loy 

ment as r e f e r r e d t o i n S e c t i o n 9 4 . 6 ? I n o t h e r w o r d s , i f an 
employment a g e n c y c h a r g e s the f u l l l e g a l l i m i t , as r e f e r r e d 
to I n S e c t i o n 9 4 * 6 a n d t h e n c h a r g e s an i n t e r e s t r a t e on a 
n o t e c o v e r i n g t h i s same s i t u a t i o n , w o u l d t h e y be I n v i o l a t i o n 
unde r t h i s S e c t i o n ? " 

I n r e p l y t h e r e t o : 

S e c t i o n 9 5 * 2 , The Code 1958 , I n p e r t i n e n t p a r t p r o v i d e e t h a t : 

I " Any p e r s o n , f i r m , o r c o r p o r a t i o n a p p l y i n g f o r a l i c e n s e , as 
I p r o v i d e d i n t h i s c h a p t e r , t o o p e r a t e an employment agency 

f o r f u r n i s h i n g o r p r o c u r i n g o feemployment s h a l l f u r n i B h the 
c ommiss i on w i t h i t s c o n t r a c t f o r m s , w h i c h f o rm s h a l l d i s t i n c t 
l y p r o v i d e t h a t no f e e o r o t h e r ^ t a i n R o f v a l u e i n e x c e s s of*""*"" 
one" d o l l a r s h a l l be c o l l e c t e d i n advance o f the p r o c u r i n g of 
employment a r i d no l i c e n s e s h a l l be I s s u e d u n l e s s such c o n 
t r a c t f o rm c o n t a i n s s u c h p r o v i s i o n . T h e r e a f t e r , any p e r s o n , 
f i r m , o r c o r p o r a t i o n t o whom a l i c e n s e has been i s s u e d t h a t 
v i o l a t e s t h i s p r o v i s i o n O f I t s c o n t r a c t s h a l l have h i s l i c 
ense c a n c e l e d . " (Emphas i s s u p p l i e d ) . 

I f the s c i i e d u l e o f f e e s w h i c h i s r e q u i r e d t o be f i l e d w i t h t h e 
a p p l i c a t i o n f o r a l i c e n s e f o r an employment agency i s i n c l u d e d as 

/ a p a r t o f the c o n t r a c t f o r m t h e n s u c h p a r t o f s a i d c o n t r a c t must 
con fo rm t o and be i n a c c o r d w i t h the p r o v i s i o n s o f S e c t i o n 9 4 * 6 , 



Trie Coda 1958, w.ftleh "reaids "a's f o l l o w s : 

"No s uch p e r s o n , f i r m , o r c o r p o r a t i o n s h a l l charge a f e e f o r 
t h e f u r n i s h i n g o r procurement o f any s i t u a t i o n o r employment 
p a y i n g l e s s than two hundred f i f t y d o l l a r s p e r month wh i c h 
s h a l l exceed t w e n t y - f i v e p e r c e n t o f the wages p a i d f o r t h e 
f i r s t month o f any s u c h employment o r s i t u a t i o n f u r n i s h e d o r 
p r o c u r e d , b u t i n no e v e n t s h a l l t he charge f o r the f u r n i s h i n g 
o r procurement o f any s i t u a t i o n o r employment be I n e x c e s s o f 
f i v e p e r c e n t o f t h e an n u a l g r o s s e a r n i n g s * The p r o v i s i o n s o f 
t h i s s e c t i o n s h a l l n o t a p p l y t o the f u r n i s h i n g o r procurement 
o f v a u d e v i l l a c t s , c i r c u s a c t s , t h e a t r i c a l , s t a g e o r p l a t f o r m 
a t t r a c t i o n s o r amusement e n t e r p r i s e s * " 

I n the absence o f t h e i n c l u s i o n o f the a f o r e m e n t i o n e d f e e 
s c h e d u l e i n the c o n t r a c t , and e x c e p t f o r the p r o v i s i o n p r o v i d e d I n 
S e c t i o n 95 * 2 , s u p r a , w h i c h must be i n c l u d e d as a p a r t o f the 
c o n t r a c t , the o t h e r m a t t e r s c o n t a i n e d i n the c o n t r a c t a r e a 
m a t t e r o f p r i v i t y o f c o n t r a c t , t h a t i s , t h a t c o n n e c t i o n o r r e 
l a t i o n s h i p which e x i s t s between two o r more c o n t r a c t i n g p a r t i e s * 
There i s no p r i v i t y o f c o n t r a c t between the commission and t h e 
agency o r p e r s o n s e e k i n g the s e r v i c e s o f the agency. 

The q u e s t i o n propounded i n y o u r l e t t e r r e l a t i n g t o t h e P r a t t -
Youn^love Employment Agency C o n t r a c t ; T a y l o r Employment S e r v i c e 
tiontract; dedar"Employment S e r v i c e C o n t r a c t ; and t h e C o n f i d e n t i a l 
Employment S e r v i c e C o n t r a o t , go t o m a t t e r s o f p r i v i t y o f c o n t r a c t , 
w h i c h t h i s department must d e c l i n e t o answer* 

I n r e p l y t o y o u r q u e s t i o n , t o w i t : " I f the Employment Agency 
Commission I s w i t h i n I t s r i g h t t o i s s u e a l i c e n s e t o an employ-
mant ag^av* cioos n o t have $% l i m i t a t i o n o f f e e , would t h i s 
c o n s t i t u t e a v i o l a t i o n i f t h a employment agency c o l l e c t e d more 
t h a n the $% based on an n u a l g r o s s e a r n i n g s , as r e f e r r e d i n an 
A t t o r n e y G e n e r a l ' s o p i n i o n o f June 2 , 1959?" 
you a r e a d v i s e d t h a t t h e f e e l i m i t a t i o n i s imposed by law and 
any p e r s o n , f i r m , o r c o r p o r a t i o n v i o l a t i n g any o f t h e p r o v i s i o n s 
o f C h a p t e r 94 , The Code 1958, i s s u b j e c t t o t h e punishment p r o 
v i d e d i n S e c t i o n 9 4 . 1 2 , The Code 1 9 5 « . 

Our f u r t h e r o b s e r v a t i o n d i c t a t e s t h a t , and I n answer to your 
l a s t q u e s t i o n , i n t e r e s t on p r i n c i p a l s e c u r e d by a p r o m i s s o r y n o t e 
would n o t , i n the absence o f a p r o v i s i o n a p p e a l i n g i n the- c o n t r a c t 
t o the c o n t r a r y , be c o n s i d e r e d a p a r t o f the f e e c o l l e c t e d f o r t h e 
f u r n i s h i n g o r procurement o f any s i t u a t i o n o r employment as r e f e r 
r e d t o i n S e c t i o n 94*6, The Code 1958* The i n t e r e s t i s a charge 
f o r c r e d i t extended as d i s t i n g u i s h e d f rom s e r v i c e s r e n d e r e d i n 
s e c u r i n g employment. 

I am e n c l o s i n g h e r e w i t h the s e v e r a l c o n t r a c t s and s c h e d u l e s 
e n c l o s e d w i t h y o u r l e t t e r . 

Y o u r s v e r y t r u l y , 

CHP: mk 
E n d s : 

C a r l H. Pesch 
Assistant Attorney General 



COUNTIES; M e d i c a l Examiner — |n absence of s t a t u t o r y 
a u t h o r i z a t i o n b o a r d o f s u p e r v i s o r s has no a u t h o r i t y t o 
s u b s t i t u t e an annua if s a l a r y , f o r the f e e s o f Ahe medLcal 
e x a m i n e r . ^ &lt^ J% KJM^A^LX^, Z^CiO &* . 4Z£+ 

Mr* Ray Hanrahan 
Po l k County A t t o r n e y 
Room 406 Court House 
Des Moines* Iowa 

Dear Mr* HanrahanJ 

R e c e i p t i s acknowledged o f your l e t t e r o f June 24 
as f o l l o w s : 

"We have r e c e i v e d the f o l l o w i n g communication 
from the Chairman o f the Board o f S u p e r v i s o r s i 

"'The 5 8 t h G e n e r a l Assembly r e p e a l e d Chapter 
339 o f the 195B Code making i t p o s s i b l e f o r 
the Board o f S u p e r v i s o r s to a p p o i n t the 
cor o n e r and r a i s i n g the s t a t u t o r y f e e s to 
which the c o r o n e r i s e n t i t l e d to c o l l e c t * 
w.l * * * 

"*We, t h e r e f o r e , would l i k e f o r you t o o b t a i n 
an A t t o r n e y j f i e n e r a l 1 s o p i n i o n as to whether 
o r not i t would be p o s s i b l e t o e n t e r i n t o a 
c o n t r a c t w i t h a d o c t o r t o p e r f o r m a l l the 
d u t i e s o f the o f f i c e o f c o r o n e r f o r a s p e c i f i c 
amount.* 

"inasmuch a* t h i s i s a q u e s t i o n t h a t i n v o l v e s 
a s t a t e w i d e problem, w i l l you p i ease g i v e us your 
answer on i t ? " 

June 2 8 , i 9 6 0 



8tr. Ray Hanrahan - 2 - June 2 8 , i960 

Chapter 258. taws o f t h e 58th G e n e r a l Assembly, p r o v i d e s 
f o r the f e e s o f the m e d i c a l examiner but does not a u t h o r i z e 
a s a l a r y i n l i e u o f f e e s . Had the G e n e r a l Assembly i n t e n d e d 
to a u t h o r i z e a s a l a r y i n l i e u o f f e e s , i t would have i n c l u d e d 
a p r o v i s i o n s i m i l a r to t h a t c o n t a i n e d i n the l a s t s entence o f 
Code s e c t i o n 367**3 on p o l i c e j u d g e , o r 367»1^ on b a i l i f f , o r 
the s p e c i a l p r o v i s i o n on c e r t a i n s h e r i f f s c o n t a i n e d i n Code 
s e c t i o n s 338*1 as amended and 3 3 8 . 1 2 . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAsbl 



COUNTIES 4• P « W 4 c Improvement Remodeling of c o u r t room, 
by l o w e r i n g c e i l i n g and i n s t a l l i n g complete new l i g h t i n g f i x t u r e s , 
Is a p u b l i c improvement and not r e p a r i s ; and where c o s t Is l e s s 
t h a n $5,000.00 I s exempt f r o m p r o v i s i o n s o f S e c t i o n 2 3 . 2 , Code 1958. 

June 2 8 , I960 

Mr. Ray Hanrahan 
P o l k County A t t o r n e y 
Room 406 C o u r t House 
Des Moines, Iowa 

A t t n i C. 1. B e c k e r , A s s i s t a n t County A t t o r n e y 

Dear Mr. B e c k e r : 

We have your l e t t e r o f June 27, I960 In w h i c h you r e q u e s t 

an o p i n i o n upon the f o l l o w i n g f a c t s : 

"The P o l k County Board o f S u p e r v i s o r s Is contem
p l a t i n g the l o w e r i n g o f t h e c e i l i n g s o f one o f 
our c o u r t rooms by I n s t a l l i n g a new panel c e l l i n g 
i n t h e h e l g h t h o f about f o u r t e e n f e e t , and i n 
s t a l l i n g complete new l i g h t i n g f i x t u r e s In s a i d 
c o u r t room a t an expense o f somewhat l e s s than 
$5,000.00 as e s t i m a t e d by Woodburn & Q ' N e l l , 
A r c h i t e c t s ^ I t I s I m p e r a t i v e t h e t t h i s work be 
completed p r i o r t o September 1, I960 as t h i s 
work w i l l have t o be done w h i l e c o u r t i s not In 
s e s s i o n . I t appears t h a t I t would be d i f f i c u l t 
t o complete t h i s work by September 1, i960 i f 
t h e S u p e r v i s o r s a r e o b l i g e d t o proceed under 
S e c t i o n s 332.7 and 332.8 o f t h e 1958 Code of Iowa, 
as S e c t i o n 332.7 p r o v i d e s f o r t h r e e weeks p u b l i c 
n o t i c e In t h e o f f i c i a l newspapers o f the c o u n t y * 

" S e c t i o n 23.2 o f t h e 1958 Code o f Iowa, r e l a t i n g 
t o p u b l i c c o n t r a c t s , a p p a r e n t l y a u t h o r i z e s a 
c o u n t y t o e n t e r I n t o a c o n t r a c t I n v o l v i n g l e s s 
than $5,000 w i t h o u t b e i n g o b l i g e d t o p u b l i s h n o t i c e 
o f t h e h e a r i n g * 

"Our q u e s t i o n t h e r e f o r e , Is as f o l l o w s : 

" I s the P o l k County Board o f S u p e r v i s o r s 
governed by t h e p r o v i s i o n s c o n t a i n e d i n 
S e c t i o n 23.2 o f t h e 1958 Code o f Iowa o r 
must I t comply w i t h t h e p r o v i s i o n s o f Sec
t i o n s 332*7 and 332.8?" ^ 



Mr. Ray Hanrahan 2 June 28, I960 

In answer t h e r e t o , I w o u l d a d v i s e you t h a t In my.opIn Ion 

t h e p r o p o s e d c o n s t r u c t i o n and I n s t a l l m e n t c o n s t i t u t e s a p u b l i c im

provement w i t h i n t h e meaning o f S e c t i o n 23.1 Code o f Iowa, 1958. 

A l s o I t I s our o p i n i o n t h a t t h e f o r e g o i n g d e s c r i b e d p r o p o s e d c o n 

s t r u c t i o n does not c o n s t i t u t e a r e p a i r . (See the c a s e o f Fuchs v. 

Cedar R a p i d s , \58 Iowa 3 9 2 , 139 N.W. 9 0 3 , hk LR.A.(N.S.) 5 9 0 ) . 

T h e r e f o r e , I t i s o u r o p i n i o n t h a t t h e proposed c o n s t r u c t i o n 

t h e c o s t t h e r e o f b e i n g l e s s than $5,000 Is exempt f r o m t h e p r o v i s i o n s 

o f S e c t i o n 2 3 . 2 , w i t h r e f e r e n c e t o n o t i c e o f h e a r i n g . 

Yours v e r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OStkvr 



CITIES AND TOWNS: Ce m e t e r i e s — Cemetery board has no e x p r e s s 
a u t h o r i t y t o a s s e s s / a " b u r i a l f e e " as such. ' //fy^^rj 

June 29» I960 

Mr* Edward F* Samore 
Woodbury County A t t o r n e y 
204 Court House 
S i o u x C i t y , iowa 

Dear Mr* SamoreJ 

R e c e i p t i s acknowledged o f your l e t t e r o f June 28 
as f o l l o w s : 

"Your o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d 
c o n c e r n i n g b u r i a l f e e s i n a m u n i c i p a l l y owned 
cemetery* i t i a the i n t e n t i o n o f the cemetery 
board t o a s s e s s a b u r i a l f e e f o r the b u r i a l o f 
n o n - r e s i d e n t s as w e l l as r e s i d e n t s o f the 
township o r m u n i c i p a l i t y * T h i s cemetery s e r v i c e s 
two t o w n s h i p s and each township i s a s s e s s e d 
$35*0.00* There i s no charge made f o r the c o s t 
o f the l o t and the f a m i l y assumes the r e s p o n s i b i 
l i t y f o r the payment o f the grave d i g g e r . 

"Your o p i n i o n i s d e s i r e d upon the l e g a l i t y 
o f an a c t i o n o f the cemetery board to a s s e s s 
b u r i a l f e e s , the amount o f which f e e s c o n t e m p l a t e d 
i s $25.00. 

"Because an answer t o t h i s problem i s n e c e s s a r y 
inasmuch as i t i s so near J u l y 1 s t , I w i l l c a l l you 
w i t h i n t h e nex t day o r two by t e l e p h o n e . " 

G e n e r a l powers o f c i t i e s and towns w i t h r e s p e c t t o 
c e m e t e r i e s a r e s e t f o r t h i n Code s e c t i o n 368*28 as f o l l o w s ! 

" B u r i a l s , c e m e t e r i e s — c r e m a t o r i e s * They 
s h a l l have power t o r e g u l a t e the b u r i a l of t h e 
dead; to p r o v i d e p l a c e s f o r the i n t e r m e n t o f the 

In 
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dead; to cause any body i n t e r r e d c o n t r a r y t o 
such r e g u l a t i o n s t o be t a k e n up and b u r i e d i n 
accordance t h e r e w i t h ; t o e x e r c i s e over a l l 
c e m e t e r i e s w i t h i n t h e i r l i m i t s , and those 
w i t h o u t t h e i r l i m i t s e s t a b l i s h e d by t h e i r 
a u t h o r i t y , the powers c o n f e r r e d upon township 
t r u s t e e s w i t h r e f e r e n c e t o c e m e t e r i e s ; or 
they may, by o r d i n a n c e , t r a n s f e r such d u t i e s 
and the g e n e r a l management o f such c e m e t e r i e s 
t o a board o f t r u s t e e s ; and to a u t h o r i z e the 
e s t a b l i s h m e n t o f c r e m a t o r i e s f o r t h e c r e m a t i o n 
o f the dead, w i t h i n o r w i t h o u t the l i m i t s o f 
such c o r p o r a t i o n and r e g u l a t e the same." 

A c c o r d i n g to the quoted s t a t u t e , the c o u n c i l o r board 
o f cemetery t r u s t e e s has the powers o f township t r u s t e e s i n 
such m a t t e r s . S e c t i o n 3 5 9 * 3 2 c o n f e r s power upon township 
t r u s t e s e as f o l l o w s : 

" S a l e o f l o t s — g i f t s . They s h a l l have 
a u t h o r i t y to p r o v i d e f o r the s a l e o f l o t s or 
p o r t i o n s t h e r e o f , i n any cemetery under t h e i r 
c o n t r o l * and make r u l e s and r e g u l a t i o n s i n 
r e g a r d t h e r e t o , and may p r o v i d e f o r p e r p e t u a l 
upkeep by the e s t a b l i s h m e n t o f a p e r p e t u a l 
upkeep fund from the proceeds o f s a l e o f l o t s , 
and may accept g i f t s , d e v i s e or b e q u e s t , made 
to thorn f o r t h a t p u r p o s e * " 

S e c t i o n 359*37 p r o v i d e s as f o l l o w s : 

" R e g u l a t i o n s * The t r u s t e e s , board o f 
d i r e c t o r s , o r o t h e r o f f i c e r s h a v i n g the c u s t o d y 
and c o n t r o l o f any cemetery i n t h i s s t a t e , s h a l l 
have power, s u b j e c t t o the bylaws and r e g u l a t i o n s , 
o f such cemetery, to i n c l o s e , improve, and adorn 
the ground o f such cemetery; to c o n s t r u c t 
avenues i n the same; t o e r e c t p r o p e r b u i l d i n g s 
f o r the use o f s a i d cemetery; t o p r e s c r i b e 
r u l e s f o r the i m p r o v i n g or a d o r n i n g the l o t s 
t h e r e i n , or f o r the e r e c t i o n o f monuments o r 
o t h e r memorials o f the dead upon such l o t s ; 
and to p r o h i b i t any u s e , d i v i s i o n , improvement 
o r adornment o f a l o t which they may deem improper* 

"The t r u s t e e s , a f t e r such l a n d has been 
a d v e r t i s e d f o r s e a l e d b i d s by the t r u s t e e s , 
s h a l l have a u t h o r i t y to s e l l and d i s p o s e o f 
any l a n d s or p a r c e l s o f l a n d s h e r e t o f o r e 
d e d i c a t e d f o r cemetery purposes and which are 
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no l o n g e r n e c e s s a r y f o r such p u r p o s e s , f o r 
the reason t h a t no b u r i a l s a r e b e i n g made i n 
such cemetery, p r o v i d e d t h a t any p o r t i o n of 
s a i d cemetery i n which b u r i a l s have been made 
s h a l l be kept and m a i n t a i n e d by s a i d t r u s t e e s * 
The proceeds from such s a l e s s h a l l be d e p o s i t e d 
i n the t a x fund e s t a b l i s h e d i n accordance w i t h 
s e c t i o n 359«30» to be used f o r the pur p o s e s o f 
t h a t f u n d . " 

The method o f r a i s i n g money f o r c a r e and upkeep o f such 
a cemetery, from an e x a m i n a t i o n o f the r e l e v a n t township and 
m u n i c i p a l s t a t u t e s , appears t o be c o n f i n e d to t a x a t i o n , 
bonds, s a l e o f l o t s , g i f t s and income from i n v e s t m e n t s * For 
the a p p l i c a b l e c i t y t a x , see Code s e c t i o n lf0 1+*iO. With 
r e s p e c t to i n v e s t m e n t s , see Code s e c t i o n 566.15* 

In the absence o f any e x p r e s s s t a t u t o r y a u t h o r i z a t i o n 
f o r c h a r g i n g a fee as such, the answer to your q u e s t i o n appears 
t o be f u r n i s h e d by the r u l e t h a t c i t i e s and towns a r e c r e a t u r e s 
o f s t a t u t e w i t h o n l y t h o s e powers e x p r e s s l y c o n f e r r e d by s t a t u t e 
o r r e a s o n a b l y and n e c e s s a r i l y i m p l i e d as i n c i d e n t t o the e x e r 
c i s e o f an e x p r e s s l y c o n f e r r e d power. See Qrl.tton v« C.itv o f 
Pes Moines. 2^7 Iowa 326, 73 2d 8 l 3 , and c a s e s c i t e d 
t h e r e i n * 

Thus, t h e r e appears no e x p r e s s s t a t u t o r y a u t h o r i t y f o r 
c h a r g i n g the f e e i n q u e s t i o n * Whether t h e r e i s i m p l i e d 
a u t h o r i t y would depend on the f a c t q u e s t i o n o f n e c e s s i t y * 
F a c t q u e s t i o n s , o f c o u r s e , a r e not s u b j e c t t o d e t e r m i n a t i o n 
by o p i n i o n * However, t o a i d your board i n d e t e r m i n i n g whether 
the power i n q u e s t i o n i s " n e c e s s a r i l y " i m p l i e d i n t h e i r 
c i r c u m s t a n c e s , i t s h o u l d be no t e d t h a t t h e Supreme Co u r t has 
l a i d down the t e s t o f c o m p e l l i n g n e c e s s i t y r a t h e r than mere 
convenience i n d e t e r m i n i n g whether i m p l i e d powers e x i s t . 

V e r y t r u l y y o u r s , 

L C A t b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



From the appropriation provided in Chapter 1 , section 4 7 ( 3 ) , 
Acts of the 58th General Assembly, additional increases In 
salary for highway patrolmen may be authorized by the Executive, 

June 29 # I960 

Glenn 0. S a r s f l e l d , State Comptroller 
Stetehouse 
L O C A L 

Dear Mr. Sarsf1elds 

This w i l l acknowledge receipt o f yours o f the 17th I n s t . 

In which you submitted the following? 
"The base rate of pay for Highway Patrolmen i n recent 
years has been set by the Executive Council pursuant 
to the authority vested In Section 8.5, Sub-Section 6, 
Code of Iowa, 1953, with the exception that e f f e c t i v e 
July 1 , 1959, an additional $300.00 was added to the pre
ciously e x i s t i n g base rate of pay, i n accordance with 
the provisions of Chapter 1 , Section 4 7 , Sub-Section 3, 
Acts of the 58th General Assembly which reads as follows* 

• • * * 
'(3) 01VISI0H Of HIGHWAY PATROL 
For s a l a r i e s , support, maintenance, miscel
laneous purposes, and for the state*s con
t r i b u t i o n to the peace o f f i c e r s * retirement, 
accident and d i s a b i l i t y system, provided In 
chapter 9 7 A , Code 1 9 5 8 , In the amount of s i x 
teen percent (16%) of the s a l a r i e s of personnel 
included in the system, and Including l i a b i l i t y 
insurance and Including a S300.00 increase to the 
annual base rate of pay f o r highway patrolman 
. . . . . . . . . a . . . . . . . . . . . . . . . . . . . . . $2,696,300.00' 

"I respectfully request an opinion as to whether or not 
the above provision sets a maximum l i m i t to the base rate 
of pay for Highway Patrolmen, or may additional increases 
be authorised by the Executive Council." 



Glenn 0. Sarsf(eld, State Comptroller -2- June 29, I960 

In reply thereto I would advise you, In confirmation of 
oral advice given you by the Attorney General, that the fore
going appropriation does not preclude additional Increases to 
be authorized by the Executive Council. 

vlry t r u l y yours, 

OStnxnMf 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 



A county can merel y expend" funds f o r p s y c h i a t r i c e x a m i n a t i o n 
and t r e a t m e n t - J n , t h e community mental h e a l t h c e n t e r upon a s p e c i f i c \ 
i n d i v i d u a l b i l l b e i n g p r e s e n t e d by the h e a l t h c e n t e r f o r s e r v i c e s 
t o a g i v e n p a t i e n t i n a s p e c i f i c a m o u n t . / T ^ - ^ J -J Y/,j?jf~~ j 

June 30, I960 ' 

Mr. Evan L. Hultman 
B l a t k Hawk County A t t o r n e y 
S u i t e 201 F i r s t N a t i o n a l B u i l d i n g 
W a t e r l o o , Iowa 

Dear Slr» 

T h i s Is t o acknowledge r e c e i p t o f your l e t t e r o f June 28, 

I960 which Is as f o l l o w s : 

" B l a c k Hawk County Board o f S u p e r v i s o r s a r e In t h e 
p r o c e s s o f p r e p a r i n g t h e i r budget f o r next year 
and have asked a s p e c i f i c q u e s t i o n c o n c e r n i n g the 
County fu n d f o r Insane. The l a s t s entence of Sec
t i o n 230.24 o f the 1958 Code s t a t e s as f o l l o w s : 

"•Any county now o r h e r e a f t e r expending fu n d s from 
the county Insane f u n d f o r t h e p s y c h i a t r i c examina
t i o n and t r e a t m e n t o f p e r s o n s In a community mental 
h e a l t h c e n t e r may l e v y an a d d i t i o n a l t a x o f not t o 
exceed t h r e e - e i g h t h s m i l l . * " 

"The q u e s t i o n which I submit t o you Is as f o l l o w s : 

"Can B l a c k Hawk County e n t e r I n t o an agreement where
i n a lump sum o f money Is t o be p a i d t o our Community 
Mental H e a l t h C e n t e r f o r g e n e r a l s e r v i c e s o r can B l a c k 
Hawk County m e r e l y expend funds f o r p s y c h i a t r i c exam
i n a t i o n and t r e a t m e n t i n the community mental h e a l t h 
c e n t e r upon a s p e c i f i c i n d i v i d u a l b i l l b e i n g p r e s e n t e d 
by the h e a l t h c e n t e r f o r s e r v i c e s t o a g i v e n p a t i e n t 
i n a s p e c i f i c amount?" 

In r e p l y t h e r e t o , e n c l o s e d h e r e w i t h Is a copy of an o p i n i o n 

d a t e d September 2 5 , 1956 t o W i l l i a m Pappas, C e r r o Gordo County 

A t t o r n e y . 
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In a ccordance t h e r e w i t h , I am o f t h e o p i n i o n t h a t a c o u n t y 

can m e r e l y expend f u n d s f o r p s y c h i a t r i c e x a m i n a t i o n and t r e a t -

ment i n t h e community mental h e a l t h c e n t e r upon a s p e c i f i c i n 

d i v i d u a l b i l l b e i n g p r e s e n t e d by t h e h e a l t h c e n t e r f o r s e r v i c e s 

t o a g i v e n p a t i e n t In a s p e c i f i c amount. 

Yours v e r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:UHG:kvr 

E n d . 



ELECTIONS: A c i t i z e n may run f o r o f f i c e s h o r t term on r e g u l a r 

p a r t y t i c k e t and l o n g term on Independent t l c k e t ^ u p o n proper 

q u a l i f i c a t i o n a t ^ t h e same g e n e r a l | e l e c t i o n . ( ^ U L ^ ^ ^ . ^ 

June 30, I960 

Hon. F r e d W. H a l l 
S t a t e R e p r e s e n t a t i v e 
Humboldt, Iowa 

My dear S1 re 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f June 25 In 

whic h you submit t h e f o l l o w i n g : ; 

"We have an unusual s i t u a t i o n ) here In Humboldt 
c o u n t y , l a s t year one of our d i s t r i c t s u p e r 
v i s o r s d i e d , ©nd t h r e e o f our| county o f f i c e r s 
a p p o i n t e d a s u c c e s s o r t o s e r v e u n t i l t he nex t 
g e n e r a l e l e c t i o n . 

" T h i s year t h r e e members o f the BLANK p a r t y 
ran f o r the n o m i n a t i o n f o r the nex t r e g u l a r 
term as d i s t r i c t s u p e r v i s o r , fend one of them 
a l s o r a n f o r t h e s h o r t term n o m i n a t i o n . 

"•John Doe* won t h e n o m i n a t i o n f o r the s h o r t 
term, b u t , l o s t t h e n o m i n a t i o n f o r the r e g u l a r 
term. Now h i s f r i e n d s want him t o run f o r the 
r e g u l a r term on t h e Independent t i c k e t . 

"My q u e s t i o n i s t h i s : Can a c i t i z e n run f o r 
s u p e r v i s o r } s h o r t term on t h e r e g u l a r p a r t y 
t i c k e t , and l o n g term on t h e Independent t i c k e t 
In the same d i s t r i c t a t the same g e n e r a l e l e c t i o n 
t h i s f a l l ? " | 

In r e p l y t h e r e t o you w i l l fincjl e n c l o s e d h e r e w i t h a copy o f 

the A t t o r n e y G e n e r a l * s O p i n i o n d a t e d F e b r u a r y 8, 1932, found a t 

page 179 o f t h e o f f i c i a l r e p o r t s o f the A t t o r n e y G e n e r a l . T h i s 

o p i n i o n h o l d s , " A n ' o f f i c e ' Is l i m i t e d by the term f o r w h i c h t h e 

c a n d i d a t e i s e l e c t e d and a c a n d i d a t e may have h i s name p l a c e d 

on the b a l l o t f o r an u n - e x p i r e d term and a l s o f o r the new term 
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commencing a t t h e end o f t h e u n - e x p i r e d term." 

In a second o p i n i o n i s s u e d today and e n c l o s e d h e r e w i t h , 

t h i s o f f i c e s t a t e d t o t h e e f f e c t t h a t the d e f e a t o f the c a n d i d a t e 

f o r n o m i n a t i o n by the BLANK p a r t y would n ot p r e v e n t h i s name 

b e i n g p l a c e d upon t h e b a l l o t p u r s u a n t t o o t h e r s t a t u t o r y methods. 

Your q u e s t i o n Is t h e n f o r e , answered In the a f f i r m a t i v e . 

Yours v e r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

QStJHG:kvr 

E n d . 2 



ELECTIONS: A d e f e a t e d c a n d i d a t e i n the pr i m a r y e l e c t i o n may 
q u a l i f y as a n o m i n e e i n the g e n e r a l e l e c t i o n by c o m p l i a n c e w i t h 
the p r o v i s ions" of Chapter 45, 1958 Code o f I o w a . J ^ K ^ t ^ u ^ ^ 

June 30, I960 

Mr. Edward F. Samore 
Woodbury County A t t o r n e y 
204 C o u r t House 
S i o u x C i t y , Iowa 

Dear S i r : 

Your l e t t e r o f June 28, I960 Is as f o l l o w s : 

"Your o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d c o n 
c e r n i n g the f o l l o w i n g s e t o f c i r c u m s t a n c e s : 
a c a n d i d a t e In t h e p r i m a r y e l e c t i o n was de
f e a t e d and seeks t o have h i s name p l a c e d 
oh the b a l l o t f o r t h e g e n e r a l e l e c t i o n In 
November s e e k i n g the same o f f i c e f o r which 
he was d e f e a t e d In the p r i m a r y , which o f f i c e 
i s t h a t of a County Board o f S u p e r v i s o r . 

" S e c t i o n 45.1 o f the Code o f Iowa, 1958, i n 
d i c a t e s t h a t such a p e r s o n o r any perso n may 
have h i s name p l a c e d upon the b a l l o t In t h e 
November e l e c t i o n f o r t o w n s h i p , c i t y , o r ward 
by such paper o r papers s i g n e d by not l e s s 
than 25 q u a l i f i e d v o t e r s , r e s i d e n t s o f such 
t o w n s h i p , c i t y , o r ward. 

"Yours o p i n i o n Is d e s i r e d as t o whether o r 
not a d e f e a t e d c a n d i d a t e In the p r i m a r y e l e c 
t i o n as above s e t o u t may q u a l i f y as a nominee 
In the f i n a l e l e c t i o n In November by o b t a i n i n g 

' ' '• a paper o r papers s i g n e d by not l e s s than 25 
q u a l i f i e d v o t e r s as d e s c r i b e d In S e c t i o n 45.1 
o f the 1958 Code o f Iowa." 

In r e p l y t h e r e t o I w i s h t o a d v i s e you t h a t t h i s o f f i c e has p r e 

v i o u s l y r u l e d In a l e t t e r d a t e d August 31, 1954 t o W a l t e r J . 

McCarthy, Johnson County A t t o r n e y , t h a t a d e f e a t e d c a n d i d a t e i n 

=#6o. 6. J, 
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the p r i m a r y e l e c t i o n may q u a l i f y as a nominee In t h e g e n e r a l 

e l e c t i o n by c o m p l i a n c e w i t h t h e p r o v i s i o n s o f Chapter k5, 1958 

Code of Iowa. 

Yours very t r u l y , 

O S rJHGikvr 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 



AGRICULTURE: County f a i r boards;—County f a i r societies organized under 
dhapeer 17l^ Iowa Code 1950, have the power to provide forms of entertainment 
to i t 3 patrons harse, car, dog, races. etc.?and may require entry fees 
and awarding of preaiti^s to "winners, ( ^ t r ^ \ o "? / l< b v j v ^ 

A p r i l 26, I960 

M» Gene- Slac&burn 
Baa&ltoa County Attorney 
Derraand Building 
Vvobater City, Iowa 
Dear ltr« Blaai&urnt 
Acki^led^ent i s oade to your l e t t e r dated Starch 2$, 15?60 i n which 
the following vee requested i 

^l e i t perraiaaable for a county f a i r society, organiBed 
pursuant to Chapter 17U of the loea Code to hold dog 
races by class, r e t i r i n g on entry fee and awarding prec&uas 
of cash or otherwise to the top thinners of each cleas?" 

F i r s t , raay a county f a i r society hold doc; races? Iowa Codo 1958, 
section 17li.£ states* 

"'Each society raay hold annually a f a i r to further interest 
i n agriculture end.... 
In addition to the powers granted herein the society shall 
possess the powers of a corporation not for pecuniary profit 
under the loirs of t h i s state and those powers mutasreted i n 
i t s articles of incorporation, ouch poiKsra to b© eaerciocd foefore 
end after the holding of auch fcirs«" (Eaphasia ours) 

Section 11iu9 (1) end (2) Iowa Code 1956 states t 
"laoh society s h a l l be entitled to receive aid from the state i f I t 
£Llea with the state f a i r board on or before Hoveaker 1 of tech 
year, a sworn statement uhicb s h a l l show* 
!• The actusl amount paid by i t i n cash preirsiuias at i t s f a i r 

for the currmt year, -which ststcjaent mat correspond 
with i t s published offer of praalxu»a. 

£• ^l^rinp..itpsrt of said ft^ouat rata paid for speed evmtSa or to 
aecuys 1 ^ (^^^B>:'cKe}t)' " ' 

In WiUiaas ve» Peaa, 1907, 13U Iowa 216, 111 it.w. ?31, which case i n 
volved the authority of a f a i r society to hold a b a l l gaae, the court 



*£» Gene Blackburn * page 2 

by tapllcetlon gave an agriculture society authorization to provide 
wmmmkmi ontertaircamt as Its officers see f i t . The court stated 
on page 22D * 

*Tfae general rule as to a l l corporations i s that they have such 
powcara as are expressly provided •••and such .others *us are 
reasonably tnoldiaat to eaaarcise of such potters/11 (flnphasis ours) 

The court fturthor atatadi 
"These societies ere created and ecdsrt, not only f o r educational 
purposes, but to furnish the people, ydtkharafts^ and 
mtertainment,«," (l^ophaslsours) 

Ejy granting a f a i r society the parser "to provide entertainr^nt $m& 
wsmemt&v •without express profdalon, the court i n tbe Dean case, supra, 
construed section l o t A , Cods Supplement 1902, which states! 

*Any county or d i s t r i c t agricultural society, upon f i l i n g with the 
auditor of the state, affidavits of i t s president, secretary and 
treasurer shoeing vfcst sum baa actually born paid out daring the 
currant year for prealuras, .includitp raeeis of japaay .jpaljd iitoi 

Coapfirieon of section 1661, Cod© Supplement 1502, and section Hhm9 (1) 
and (2) indicates that 17is»? (1) end {£) i s a derivative of section 1661, 
therefore, a f a i r society under Chapter 17l*» Iowa Code 1950, inay provide 
for games, entertainment, races, and amusement as i t sees f i t . 
Secondly, oay an entry fee and pres&uias be awarded? the Bean case, supra, 
also states i 

"In Delier ELynoutb Soc»» 57 Iowa kSl» i t was held that 
ouch eooieties W e authorised to offer preniunifl for t r i a l s of 
speedi n (Ss^haaie ours) 

The court i n the Dean case did not consider horee racing an being part 
<yf agriculture end prewluns for such being authorised by statute as did 
the Delier case, but rather extended the doctrine l a i d down i n the Delier 
to * t r i a l s of speed*' * 
The court i n Pelier v« riyinouth County Agricultural Society, 57 Icwa l$la 

*The offering of a preaduffi i s not a bet or vager«..»A preaiura i s an 
award or recompense for some act to be dons*** (Esphaels ours) 

Stating further, the Delier case by implication also gave such f a i r 
societies the authority to require entry fees; 



if* Gen© HUekburn - page 3 

nRe paid the entry fees thereby beeoae entitled to the prendusa 
i f earned** taapbaeie owe) 

therefore* I t l a t h * opinion of th i n office that as county f e i r societies 
osy provide ootertaintaeet and sssumnt for their f a i r patrons such as 
horse racing, suto radLne, b a l l garage, and other ion® of coEpslltion, 
dog racing i s 3uot another node of th i s type of entertainment end anwieaeat 

Sincerely, 

Jataes H* Maggert 
Assistant Attorney General 



INSURANCE I B e n e f i t s o c i e t i e s I f o u t s i d e the exemptions 
i n Code s e c i i s f l s b l U . ^ y and ? 1 0 . 3 1 , become s u b j e c t t o 
r e g u l a t i o n as " i n s u r a n c e " by c h a r g i n g a f i x e d assessment fo 
a f i x e d time i n l i e u o f "death n o t i c e s " . /..» v i , 

Bear S i r t 

R e c e i p t I s acknowledged o f your l e t t e r o f June 13 as 
f o l l o w s * 

"You w i l l r e c a l l t h a t at v a r i o u s t i m e s i n 
t h o p a s t , t h i s Department has s u b m i t t e d m a t e r i a l 
from s o - c a l l e d B e n e v o l e n t S o c i e t i e s f o r an o p i n i o n 
as to whether or not t h e i r o p e r a t i o n s c o n s t i t u t e 
d o i n g an i n s u r a n c e b u s i n e s s i n the S t a t e o f iowa. 
In the p a s t , i t has been your o p i n i o n t h a t we have 
In no i n s t a n c e proved o u r c o n t e n t i o n s t h a t t h e s e 
companies o p e r a t e an i n s u r a n c e b u s i n e s s * 

" t o have r e c e n t l y d i s c o v e r e d a new a s s e s s 
ment method b e i n g used by one s o c i e t y which l e a d s 
us t o b e l i e v e we might p o s s i b l y have a s t r o n g e r 
t a l k i n g p o i n t * We a r e e n c l o s i n g a p h o t o s t a t i c 
copy o f a l e t t e r which the Ida Qrove Home Benevolent 
S o c i e t y has been u s i n g which i s a s p e c i a l assessment 
l e t t e r f i x i n g t h e amount o f the assessment f o r a 
g i v e n p e r i o d o f t i m e * 

" l i e a p p r e c i a t e the f a c t t h a t t h i s l e t t e r i n no 
way g u a r a n t e e s t h a t b e n e f i t s o f a s p e c i f i c s i z e 
w i l l b« p a i d * However, i t d e f i n i t e l y g u a r a n t e e s 
the premium f o r a s p e c i f i c p e r i o d o f t i m e , and we 
would a p p r e c i a t e i t i f you would once a g a i n r e v i e w 
t h i s m a t t e r and g i v e us your o p i n i o n c o n c e r n i n g 
whether o r not t h i s w i l l e n a b l e us to attempt to 

H onorable W i l l i a m E» Timmons 
Commissioner, Insurance Department 
L O C A L 

A t t e n t i o n : Robert J * L i n k , C h i e f Counsel 

/ . / 
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e x o r c i s e some c o n t r o l o v e r t h i s s o c i e t y under 
our i n s u r a n c e l a w s * " 

As your l e t t e r s u g g e s t s , t h e n o t i c e e n c l o s e d t h e r e w i t h 
now has gone beyond any p r e v i o u s p r i n t e d m a t e r i a l i n our 
f i l e s c o n c e r n i n g the a s s o c i a t i o n i n q u e s t i o n , and has 
d e f i n i t e l y imposed an essesement a s d i s t i n g u i s h e d from an 
i n v i t a t i o n t o c o n t r i b u t e * T h i s appears to d i s t i n g u i s h i t 

? W t « * \ TM ,WR„¥iijfipRHqrt ft.fgjn.ftt which has a l w a y s 
been t h e s t u m b l i n g b l o c k w i t h r e s p e c t t o r e g u l a t i o n o f 
s i m i l a r s o c i e t i e s , t h e assessment n o t i c e amounting to a 
"badge" o f i n s u r a n c e * 

The o p e r a t i o n w i t h t h o ^ s s p s ^ o n f t f ^ a t o ^ added now 
appears t o f a l l w i t h i n C h apter ,510, Code l y p o , on Assessment 
L i f e I n s u r a nce* S i n c e the s o c i e t y seems t o have been o r g a n i z e d 
subsequent to March 23* 1907 and i s not composed w h o l l y o f 
members o f one " o c c u p a t i o n , g u i l d , p r o f e s s i o n , o r r e l i g i o u s 
d e n o m i n a t i o n " , the e x c e p t i o n i n s e c t i o n 5 lQ«3l> and t h e 
exemption i n s e c t i o n 5 1 0 * 2 9 , would appear i n a p p l i c a b l e t o i t * 

I am t h e r e f o r e o f the o p i n i o n t h a t t h e assessment n o t i c e , 
o f which you e n c l o s e d a p h o t o s t a t i c copy w i t h your l e t t e r , 
b e i n g i n a f i x e d amount, f o r a d e f i n i t e p e r i o d o f t i m e , and 
e x p r e s s l y i n l i e u o f "death n o t i c e s " , f i n a l l y i d e n t i f i e s the 
s o c i e t y ' s o p e r a t i o n as i n s u r a n c e * That no f i x e d b e n e f i t i s 
gu a r a n t e e d does not a l t e r t h e s i t u a t i o n ^ i n view o f Code 
s e c t i o n #10*8* 

S i n c e t h e s o c i e t y h asn't i n c o r p o r a t e d as p r o v i d e d i n 
Chapter 5 l 0 » i t would now appear p r o p e r f o r p r e l i m i n a r y 
i n f o r m a t i o n t o be f i l e d undor Code s e c t i o n 5 0 7 - 1 6 . The 
same would h o l d f o r Code s e c t i o n s 

5 0 6 . 1 and 506.6. C e r t i f i 
c a t e h o l d e r s would appear to have b a s i s f o r c i v i l a c t i o n 
under Code s e c t i o n 5 0 o * 7 * i t f u r t h e r appears p r o c e e d i n g s 
under Chapter 5078 may be r e s o r t e d t o . 

Very t r u l y y o u r s , 

LCAsbl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

http://ft.fgjn.ftt


ELECTIONS! V a l i n e machines ~- Use o f v o t i n g machines i n 
some p r e c i n c t s not: equipped wi t h p a r t y l e v e r s depends, 
under Code seci-i-#f»52.12, upon when ownership was a c q u i r e d , 
r a t h e r than upon the model o f machine used i n o t h e r p r e c i n c t s 

Mr* Jack R. Gray 
Calhoun County A t t o r n e y 
R o c k w e l l C i t y , Iowa 

Dear Mr* Gray J 

R e c e i p t i s acknowledged o f your l e t t e r o f June 28 
as f o l l o w s } 

"The County A u d i t o r o f Calhoun County has 
r e q u e s t e d an o p i n i o n on the f o l l o w i n g m a t t e r , 
t o - w i t j 

"Calhoun County, towa, has a t o t a l o f 31 
a u t o m a t i c v o t i n g machines. Twenty-one of these 
machines are new and have the p a r t y l e v e r 
attachment* Ten o f the machines are o f an 
o l d e r t y pe and do not have the p a r t y l e v e r 
a t t a c h m e n t . I n d i v i d u a l p r e c i n c t s have e i t h e r 
a l l new maohines or a l l o l d machines. The 
town p r e c i n c t s have a l l new machines and the 
s t r i c t l y township (no towns) have the o l d 
machines. 

"SKould i t be l e g a l f o r t h e County A u d i t o r 
to use the p a r t y l e v e r attachment on the new 
machines i n the G e n e r a l E l e c t i o n on November 8 , 
i 9 6 0 , when t e n o f the o l d type machines i n 
Calhoun County, Iowa, do not have the p a r t y 
l e v e r attachment? 

" I t would seem t h a t t h e r e s h o u l d be c o n 
s i s t e n c y throughout the c o u n t y , but the county 
a u d i t o r f e e l s t h a t he s h o u l d have an o p i n i o n 
from your o f f i c e c o n c e r n i n g t h i s m a t t e r . " 
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The s t a t u t e p e r t i n e n t t o your i n q u i r y i s Code s e c t i o n 
52.12, which p r o v i d e s as f o l l o w s ; 

" E x c e p t i o n — p a r t y c i r c l e and g e n e r a l form. 
The p r o v i s i o n s o f s e c t i o n ktymkSL s h a l l not be 
a p p l i c a b l e t o v o t i n g machines owned p r i o r t o A p r i l 1, 
1921, by any county o r m u n i c i p a l i t y i n s o f a r as they 
r e l a t e t o the p a r t y c i r c l e and the form o f the b a l l o t 

fe n e r s l l y ; but n o t h i n g h e r e i n c o n t a i n e d s h a l l p r o h i b i t 
he use o f v o t i n g machines equipped t o comply w i t h 

the f o r e g o i n g p r o v i s i o n s * 1 ' 

T h e r e f o r e , i t would be l e g a l f o r the county a u d i t o r t o 
use th© p a r t y l e v e r attachment on the new machines i n t h e 
Ge n e r a l E l e c t i o n on November 8 , i 9 6 0 , when ten o f the o l d -
type machine© i n Calhoun County do not have the p a r t y l e v e r 
a t t a c h m e n t , i f the o l d - t y p e machines were "owned p r i o r t o 
A p r i l , 1921 by any c o u n t y o r m u n i c i p a l i t y " . 

V s r y t r u l y y o u r s , 

L C A i b i 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



HEALTH1 e l s organized under 
s by means of 

t o 

HofipLiftin t Bflunty ~ County hospi 
Code pnapjtar 3**7...cannot finance ioproveman/ 
revenue bonds issued under 4?hap4«r 3^7A. ( 

June 3 0 , i 9 6 0 

Mr. Robert D* Parkin 
Jefferson County Attorney 
F ' i r f i e l d , leva 

Dear S r . P a r k i n : 

Receipt i s acknowledged o f your f o l l o w i n g i n q u i r y : 

"Enclosed and attached to t h i s l e t t e r you 
w i l l f i n d a l a t t e r of Inquiry from the Jefferson 
County H o s p i t a l Board o f T r u s t e e s , which I have 
received* In essence, t h i s l e t t e r asks the question 
whether or not Chapter 3**7A o f th© Iowa Code, which 
does provide for the i s s u i n g of revenue bonds by a 
County H o s p i t a l , Is i n fact a p p l i c a b l e to the 
J e f f e r s o n County H o s p i t a l , which was e s t a b l i s h e d 
under the o l d Iowa S t a t u t e s which have since 
become Chapter 3**7.« 

The answer to the question appears d i r e c t l y furnished by 
Code s e c t i o n 3>ifr7A**f, o a f o l l o w s : 

"independent method* T h i s chapter s h a l l be 
construed as p r o v i d i n g an a l t e r n a t i v e and independ
ent method for the a c q u i s i t i o n , c o n s t r u c t i o n , 
equipment, enlargement, improvement, operation and 
maintenance o f a county h o s p i t a l , and for the issuance 
and sale o f revenue bonds in connection therewith, 
and s h a l l not be construed as an amendment o f or 
subject to the p r o v i s i o n s o f any other law." 

The use o f the phrases " a l t e r n a t i v e and independent" and 
" s h e l l not bo construed as an amendment", p l u s the fact that 
Chapter 3^7P e o n t s i n s i t s own p r o v i e i o n s for c r e a t i o n o f a 
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t r u s t e e board, r e v e a l the l e g i s l a t i v e intent that Chapters 
3 *̂7 snd 3^7A s r * separate and Independent Means to an end 
snd that counties having no h o s p i t a l but d e s i r i n g to acquire 
one nay s l e e t one Method or the ether{ but* i n the esse o f 
hospi t e l a organised under Chapter 371+» must thereafter pursue 
the course i n i t i a l l y s e l e c t e d without reference to the other* 
T h i s intent i s further borne out by the fast t h a t , i n Code 
seetion 3 H?A*$* the l e g i s l a t u r e f e l t It necessary to expressly 
s p e l l out one instance i n which a s p e c i f i c s e c t i o n of Chapter 
3^7 should apply to h o s p i t a l s o p e r a t i n g under Chapter 3**7a» 

In the case o f h o s p i t a l s organized under Chapter 3^7A, 
the l e g i s l a t u r e l e t down the bars by the enactment in 1959 
o f Code s e c t i o n 3**7»2*» a l l o w i n g 3^7*-type h o s p i t s l s to a v a i l 
themselves o f powers set f o r t h in Chapter 3**7» However, i t 
made no corresponding concession a l l o w i n g Chapter 3^7-type 
h o s p i t a l s to use the p r o v i s i o n s o f Chapter 3 W A * 

Very t r u l y yours, 

LEONARD C . ABELS 
A s s i s t a n t Attorney General 

LGAlbl 
c c : Ray H. Johnson, J r . 

Attorney at Lew 
1115 Bankers Trust B u i l d i n g 
Des Moines, Iowa 



HEALTHi County H o s p i t a l t r u s t e e s — The p r o h i b i t i o n i n Code 
sec^Wwn 3^7*9 a g a i n s t a " l i c e n s e d p r a c t i t i o n e r " s e r v i n g 
on the board o f t r u s t e e s was not i n t e n d e d "to pre v e n t a 
l i c e n s e e who i s not an a c t u a l p r a c t i t i o n e r from s e r v i n g on 
such board.' ( M * ^ U f ^ ) ^ C 0 fr-U , 

s June 30, I 9 6 0 

Mr. Robert 0* Parkin 
Jefferson County Attorney 
F a i r f i e l d , Iowa 

Dear Hr» Parkin* 

Receipt i s acknowledged of your f o l l o w i n g i n q u i r y ) 

"I would appreciate an o p i n i o n as to whether 
or not an i n t e r p r e t a t i o n of Section 31+7«9 of the 
195B Code of Iowa, d e a l i n g with Trustees of a 
H o s p i t a l and in p a r t i c u l a r the l a s t sentence 
thereof i s a p p l i c a b l e to r e g i s t e r e d nurses* 

"You w i l l note that t h i s l a s t l i n e of t h i s 
above Section states that a p h y s i c i a n or l i c e n s e d 
p r a c t i t i o n e r cannot be a member of a Board of 
Trustees o f a County H o s p i t a l * My query Is whether 
or not the terms l i c e n s e d p r a c t i t i o n e r s deal with 
r e g i s t e r e d nurses* If t h i s Section does bar a 
r e g i s t e r e d nurse from being on the H o s p i t a l T r u s t e e s , 
does i t make any d i f f e r e n c e whether or not she i s 
in t r u t h and in fact a working n u r s e , or one who 
Is r e t i r e d , but s t i l l maintains her r e g i s t r a t i o n 
with the nurses state o r g a n l i s t i o n . " 

The phrase, "none of whom s h a l l be p h y s i c i a n s or l i c e n s e d 
p r a c t i t i o n e r s " appearing in Code sect ion 3**7»9 i s i n d i c a t i v e 
of l e g i s l a t i v e i n t e n t . It i s s i g n i f i c a n t that the statute 
speaks of " l i c e n s e d p r a c t i t i o n e r s " rather than of "persons 
• • • l icensed to p r a c t i c e a p r o f e s s i o n " . The l a t t e r phrase 
i s the one employed in Code Chapter 1^7, the p r a c t i c e acts* 
It appears from the comparative choice of words that the matter 
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of primary i n t e r e s t i n sect ion 3^7•9 was that the l i c e n s e d 
parson was s c t u a l l y engaged in the p r a c t i c e , as d i s t i n g u i s h e d 
from being competent to engage in the p r a c t i c e ; " p r a c t i t i o n e r 1 * 
s i g n i f y i n g a c t u a l l y engaging in the p r a c t i c e as d i s t i n g u i s h e d 
from mere l icensee* 

The intent of the statute thus seems to be to prevent 
persons a c t u a l l y engaged in p r a c t i c i n g a profession in a 
h o s p i t a l from taking over i t s policy-making functions* 

t am therefore o f the o p i n i o n that the statute was not 
intended to prevent a l i c e n s e e (other than p h y s i c i a n ) not 
a c t u a l l y engaged as a p r a c t i t i o n e r of that which he or she 
i s l icensed to p r a c t i c e from serving on such board of t r u s t e e s . 

Very t r u l y y o u r s , 

LEONARD C . ABELS 
A s s i s t a n t Attorney General 

LCAlbl 
c c : Ray H. Johnson, J r . 

A t t o r n e y a t Law 
H l 5 Bankers T r u s t B u i l d i n g 
Des Moines, Iowa 



MOTOR VEHICLES: Mandatory r e v o c a t i o n s — 1. I t i s the duty 
o f the JKotorVehicle d e p a r t m e n t t o revoke o p e r a t o r ' s and 
c h a u f f e u r ' s 1 i c e n s e s . 2. R e v o c a t i o n s o f o p e r a t o r ' s and 
c h a u f f e u r ' s l i c e n s e s upon c o n v i c t i o n o f an o f f e n s e c a l l i n g 
f o r mandatory r e v o c a t i o n a r e e f f e c t i v e as o f t h e date made by 
the department o f .Motor V e h i c l e s . 3 . S e c t i o n 321.282 does 
not a p p l y d u r i n g the i n t e r v a l between the date o f c o n v i c t i o n 
or p l e a o f g u i l t y t o J u l y 7 f i960 an o f f e n s e r e q u i r i n g mandatory 
r e v o c a t i o n by the Department o f Motor V e h i c l e s . 
*t. S e c t i o n 321*206 r e q u i r e s p e r s o n s c o n v i c t e d o f an o f f e n s e 
r e q u i r i n g mandatory r e v o c a t i o n t o s u r r e n d e r t h e i r o p e r a t o r ' s 
o r c h a u f f e u r ' s l i c e n s e to the C o u r t . / r 

Mr. James S* Hudson 
Pocahontas County A t t o r n e y 
P o cahontas, Iowa 

Dear Mr* Hudson: 
T h i s w i l l acknowledge r e c e i p t o f your l a t t e r o f Juno 29» 

i n which you s t a t e 1 

" I t has been c a l l e d t o my a t t e n t i o n t h a t t h e r e 
i s some q u e s t i o n as t o the a u t h o r i t y o f the c o u r t 
under t h e above c i t e d code s e c t i o n as to the 
r e v o c a t i o n o f a d r i v e r ' s l i c e n s e . I t has been tho 
p r a c t i c e o f the c o u r t upon the c o n v i c t i o n or p l e a 
o f g u i l t y under t h i s s e c t i o n t o have the defendant 
turn- i n h i s d r i v e r ' s l i c e n s e to the c o u r t a t s a i d 
t i m e , and th© c o u r t i n t u r n i n s t r u c t s the c l e r k o f 
d i s t r i c t c o u r t t o send s a i d l i c e n s e a l o n g w i t h a 
c e r t i f i e d copy o f t h e judgment e n t r y t o the d e p a r t 
ment* S a i d judgment e n t r y as p r o v i d e d by law s e t s 
out the p e r i o d d u r i n g which a new l i c e n s e t o o p e r a t e 
a motor v e h i c l e s h a l l n o t be i s s u e d , t am p a r t i c u l a r l y 
i n t e r e s t e d i n the l a s t s entence o f the second paragraph 
o f s a i d s e c t i o n which p r o v i d e s i n p a r t as f o l l o w s , 
'the department may r e c e i v e an a p p l i c a t i o n f o r and 
s h a l l g r a n t a new l i c e n s e a t th© e x p i r a t i o n of the 
p e r i o d p r o v i d e d i n t h e judgment o f the c o u r t not 
w i t h s t a n d i n g th© p r o v i s i o n o f s e c t i o n s 321.177 and 
321*212.' 

" I t i s my u n d e r s t a n d i n g t h a t t h e r o are some 
pers o n s i n the department who tak e the p o s i t i o n t h a t 
the c o u r t merely recommends the p e r i o d o f s u s p e n s i o n 
and t h a t the c o u r t as such has no a u t h o r i t y to tak e 
the o p e r a t o r ' s l i c e n s e from the defendant at the time 
o f c o n v i c t i o n . Ifte have had i n s t a n c e s i n our co u n t y 
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i n r e c e n t months where the defendant t u r n e d h i e 
d r i v e r s l i c e n s e i n t o the c o u r t on the day o f 
c o n v i c t i o n or p l e a o f g u i l t y , and s a i d l i c e n s e 
a l o n g with a c e r t i f i e d copy o f t h e judgement e n t r y 
was I m m e d i a t e l y t r a n s f e r r e d t o the department i n 
Des fibines, and t h e n t h e department d i d not s t a r t 
the p e r i o d o f r e v o c a t i o n u n t i l a p p r o x i m a t e l y t h r e e 
weeks a f t e r t h e day o f c o n v i c t i o n * The e f f e c t o f 
t h i s p r a c t i c e has r e s u l t e d i n the a c t u a l r e v o c a t i o n 
e x t e n d i n g o ver a l o n g e r p e r i o d o f t ime than t h a t 
pronounced by the c o u r t i n the judgement* 

"Under the s i t u a t i o n above e x p l a i n e d and t h e 
above o i t e d code s e c t i o n s , my p a r t i c u l a r q u e s t i o n s 
i n r e g a r d t o the same a r e a s f o l l o w s : 

n l * Does the c o u r t have a u t h o r i t y t o revoke 
the o p e r a t o r s l i c e n s e on t h e day o f c o n v i c t i o n ? 

" 2 . Does the p e r i o d o f r e v o c a t i o n b e g i n t o 
run on the day t h a t the c o u r t t a k e s the l i c e n s e 
and e n t e r s the judgement p r o v i d i n g f o r s a i d r e v o c a t i o n 
o r does the p e r i o d o f r e v o c a t i o n not b e g i n u n t i l euch 
time as the department d e s i r e s t o a c t upon s a i d 
judgement e n t r y ? 

"3« i f the answer t o q u e s t i o n two i s t h a t the 
p e r i o d o f r e v o c a t i o n b e g i n s t o run a t the time the 
department d e s i r e s t o a c t upon the judgement e n t r y , 
what e f f e c t i s g i v e n t o the word s h a l l as c o n t a i n e d 
i n the l a s t s entence o f p a r a g r a p h two o f the above 
c i t e d code s e c t i o n s ? 

nkm I f your answer t o q u e s t i o n two i s t h a t the 
p e r i o d o f r e v o c a t i o n commences a t the time the 
department d e s i r e s t o a c t on the e n t r y , what i s t h e 
e f f e c t and a p p l i c a t i o n o f s e c t i o n 321*282 r e l a t i v e to 
the use o f the o p e r a t o r s l i c e n s e by the defendant 
between the date o f c o n v i c t i o n and t h e date the 
department a c t s on the judgement e n t r y ? 

"5>* I f the p e r i o d o f r e v o c a t i o n does not 
commence u n t i l t h e department d e s i r e s to a c t upon 
the judgement e n t r y , i s i t your o p i n i o n t h a t i n the 
f u t u r e the c o u r t s h o u l d not r e q u e s t the d r i v e r s 
l i c e n s e o f the d e f e n d a n t but m e r e l y l e t the d e f e n d a n t 
keep h i s d r i v e r s l i c e n s e and t e l l him t h a t t h e 
department w i l l i n due t ime revoke s a i d l i c e n s e ? 
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" I t would appear t o me t h a t a s a t i s f a c t o r y 
s o l u t i o n t o t h i s p r o b lem would be t o p e r m i t t h e 
c o u r t s to c o n t i n u e t o t a k e t h e l i c e n s e o f the 
defendant at the time o f c o n v i c t i o n j u s t as they 
have f o r many y e a r s and t h a t the per tod o f 
r e v o c a t i o n commence on t h e same d a t e . 

"Your e a r l y r e p l y t o t h e s e q u e s t i o n s would 
be a p p r e c i a t e d as I would l i k e t o be i n a p o s i t i o n 
t o p r o p e r l y a d v i s e d e f e n d a n t s as to the e f f e c t o f 
t h i s s e c t i o n a t the t ime they e n t e r a p l e a o f g u i l t y 
o r a r e c o n v i c t e d . " 

Q u e s t i o n number one (1) i s answered by an o p i n i o n i s s u e d 
by t h i s o f f i c e . In 19**0 O p i n i o n s o f the A t t o r n e y G e n e r a l 193* 
a t page 195» i t i s s t a t e d : 

"The t h e o r y o f t h e law r e l a t i n g t o the s u s 
p e n s i o n and r e v o c a t i o n o f l i c e n s e s i s t h a t the s o l e 
d u t y o f r e v o c a t i o n s h a l l r e s t w i t h the Motor V e h i c l e 
Department*' the m e r i t s o f the o f f e n s e a l o n e r e s t i n g 
w i t h the c o u r t , • • ." 

Thus, the Court does not have the a u t h o r i t y t o revoke an 
o p e r a t o r ' s or c h a u f f e u r ' s l i c e n s e . 

Q u e s t i o n number two (2) i s answered by an o p i n i o n i s s u e d 
by t h i s o f f i c e on October 23, 1958. In 1958 O p i n i o n e o f t h e 
A t t o r n e y G e n e r a l l88 , a t page 191, i t i s s t a t e d : 

" I n v i e w o f the f o r e g o i n g , we a r e o f the o p i n i o n 
t h a t upon c o n v i c t i o n o f d r i v i n g a motor v e h i c l e w h i l e 
under the i n f l u e n c e o f i n t o x i c a t i n g l i q u o r , the d a t e 
o f the mandatory r e v o c a t i o n , i n t h i s i n s t a n c e , i s 
t h e date o f r e v o c a t i o n by the Department o f P u b l i c 
S a f e t y . " 

The p e r i o d o f r e v o c a t i o n b e g i n s t o r u n from the d a t e made, 
which i s the date o f r e v o c a t i o n by the Department o f P u b l i c 
S a f e t y * 

In answer to q u e s t i o n number t h r e e (3)* the sentence 
you r e f e r to i n s e c t i o n 321.285, 1958 Code o f Iowa, p r o v i d e s : 

"The department may r e c e i v e an a p p l i c a t i o n 
f o r and s h a l l g r a n t a new l i c e n s e a t the e x p i r a t i o n 
o f the p e r i o d p r o v i d e d i n the judgement o f t h e 
c o u r t n o t w i t h s t a n d i n g the p r o v i s i o n s o f s e c t i o n s 
321.177 and 321.212." 
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The r e v o c a t i o n i s made by t h e Department o f Motor 
V e h i c l e s , and the p e r i o d o f r e v o c a t i o n , a s s e t by the C o u r t , 
runs from t h e time the r e v o c a t i o n i s made* T h e r e f o r e , i t i s 
my o p i n i o n t h a t the word " s h a l l " i n the p h r a s e " s h a l l g r a n t 
a new l i c e n s e a t t h e e x p i r a t i o n o f the p e r i o d p r o v i d e d " 
r e f e r s to the e x p i r a t i o n o f t h e p e r i o d p r o v i d e d by the C o u r t , 
computed from the date o f r e v o c a t i o n by the Department o f 
Motor V e h i c l e s * 

i n q u e s t i o n number f o u r C+), you s t a t e s 

" I f your answer t o q u e s t i o n number two i s t h a t 
the p e r i o d o f r e v o c a t i o n commences at the time the 
department d e s i r e s to a c t on the e n t r y , what i s 
t h e e f f e c t and a p p l i c a t i o n o f s e c t i o n 321*282 r e l a 
t i v e t o t h e use o f t h e o p e r a t o r s l i c e n s e by the 
defendant between the d a t e o f c o n v i c t i o n and the 
date the department a c t s on the judgement e n t r y ? " 

S e c t i o n 321.282, 1958 Code o f Iowa, p r o v i d e s ! 

" V i p j a t ^ i o n ^ * I f any p e r s o n who has been 
c o n v i c t e d or p l e a d e d g u i l t y t o d r i v i n g or o p e r a t i n g 
a motor v e h i c l e upon the p u b l i c highways o f t h i s 
s t a t e w h i l e i n an i n t o x i c a t e d c o n d i t i o n i s found 
d r i v i n g o r o p e r a t i n g any motor v e h i c l e i n v i o l a t i o n 
o f t h e p r o v i s i o n s o f s e c t i o n s 321*17** and 321*209 
he s h a l l , w i t h o u t r e g a r d t o any o t h e r punishment 
p r o v i d e d by law, be i m p r i s o n e d i n the c o u n t y j a i l 
f o r a p e r i o d o f not t o exceed t h i r t y d ays*" 

S e c t i o n s 321.17^ and 321*209, 1958 Code o f Iowa, C i t e d 
i n s e c t i o n 321*282, p r o v i d e : 

"QPftrfltvTfi MA g>a,¥ffeurs Ucen,aeo> No p e r s o n , 
e x c e p t t h o s e h e r e i n a f t e r e x p r e s s l y exempted s h a l l 
d r i v e any motor v e h i c l e upon a highway i n t h i s 
s t a t e u n l e s s such p e r s o n has a v a l i d l i c e n s e as 
an o p e r a t o r or c h a u f f e u r i s s u e d by the department 
o f p u b l i c s a f e t y * No p e r s o n s h a l l o p e r a t e a 
motor v e h i c l e as a c h a u f f e u r u n l e s s he h o l d s a 
v a l i d c h a u f f e u r ' s l i c e n s e * " 

"Mand.eAory. reyqce.lUn,* The department s h a l l 
f o r t h w i t h revoke th e l i c e n s e o f any o p e r a t o r o r 
c h a u f f e u r , o r d r i v i n g p r i v i l e g e , upon r e c e i v i n g a 
r e c o r d o f such o p e r a t o r ' s o r c h a u f f e u r ' s c o n v i c t i o n 
o f any o f the f o l l o w i n g o f f e n s e s , when such c o n 
v i c t i o n has become f i n a l ? 
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" 1 . Manslaughter r e s u l t i n g from the o p e r a * 
t i o n o f a motor v e h i c l e . 

"2* D r i v i n g a motor v e h i c l e w h i l e under t h e 
i n f l u e n c e o f i n t o x i c a t i n g l i q u o r o r a n a r c o t i c 
d r u g . 

" 3 * Any f e l o n y i n the commission o f which 
a motor v e h i c l e i s us e d . 

"h. F a i l u r e t o s t o p and render a i d as r e q u i r e d 
under the laws o f t h i s s t a t e in the event o f a motor 
v e h i c l e a c c i d e n t r e s u l t i n g i n the dea t h or p e r s o n a l 
i n j u r y o f a n o t h e r . 

" 5 . P e r j u r y o r the making o f a f a l s e a f f i d a v i t 
o r statement under o a t h to t h e department under t h i s 
c h a p t e r o r under any o t h e r law r e l a t i n g t o the 
ownership o r o p e r a t i o n o f motor v e h i c l e s . 

"6. C o n v i c t i o n * o r f o r f e i t u r e o f b a i l not 
v a c a t e d , upon two c h a r g e s o f r e c k l e s s d r i v i n g . 

"7 * C o n v i c t i o n , o r f o r f e i t u r e o f b a i l n o t 
v a c a t e d , upon t h r e e c h a r g e s o f any speed r e s t r i c t i o n 
v i o l a t i o n under the p r o v i s i o n s o f s e c t i o n s 321.285 
to 321.287. i n c l u s i v e , committed w i t h i n e p e r i o d o f 
t w e l v e months." 

S e c t i o n 321.282 p r o v i d e s f o r a t h i r t y - d a y j a i l s e ntence 
f o r anyone who has been c o n v i c t e d o r p l e a d e d g u t l t y o f 
d r i v i n g a motor v e h i c l e w h i l e i n t o x i c a t e d and who d r i v e s o r 
o p e r a t e s a motor v e h i c l e upon the p u b l i c highways o f Iowa 
" i n v i o l a t i o n o f the p r o v i s i o n s o f s e c t i o n s 321*17*+ and 
321.209.° S e c t i o n 321.171* p r o h i b i t s d r i v i n g a motor v e h i c l e 
upon the p u b l i c highways w i t h o u t an o p e r a t o r ' s o r c h a u f f e u r ' s 
l i c e n s e , and s e c t i o n 321.209 p r o v i d e s f o r mandatory r e v o c a t i o n 
o f o p e r a t o r ' s and c h a u f f e u r ' s l i c e n s e s i n c e r t a i n s i t u a t i o n s , 
i n c l u d i n g c o n v i c t i o n o f d r i v i n g w h i l e i n t o x i c a t e d . 

C o n s i d e r i n g a l l t h r e e c i t e d s e c t i o n s , 321.282, 321*209 
and 321*17*+, t o g e t h e r , i t i s o b v i o u s t h a t the purpose o f 
s e c t i o n 321.282 I s t o p r o v i d e a p e n a l t y f o r a p e r s o n who 
d r i v e s a motor vehicle w h i l e h i s l i c e n s e i s revoked f o r one 
o f the reaso n s s p e c i f i e d i n s e c t i o n 321*209* No p r o v i s i o n 
i s made f o r a s i t u a t i o n where a p e r s o n has been c o n v i c t e d 
o f d r i v i n g w h i l e i n t o x i c a t e d , and h i s l i c e n s e w i l l be 
revok e d , but has not been revoked because o f a d m i n i s t r a t i v e 
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d e l a y * T h e r e f o r e , s i n c e no p r o v i s i o n i s made t o c o v e r such 
a s i t u a t i o n , i t i s my o p i n i o n t h a t s e c t i o n 321*282 does'not 
a p p l y and i s not e f f e c t i v e u n t i l t h e date o f r e v o c a t i o n * 

i t s h o u l d be p o i n t e d o u t , however, t h a t s e c t i o n 321.190 
p r o v i d e s ! 

rf i f r X r l f f d ,?nti,. JP,t ftffl• „ E v e r y l i c e n s e e s h a l l 
have h i s o p e r a t o r ' s o r c h a u f f e u r ' s l i c e n s e i n h i s 
immediate p o s s e s s i o n a t a l l t i m e s when o p e r a t i n g 
a motor v e h i c l e and s h a l l d i s p l a y the same, upon 
demand o f a j u s t i c e o f peace, a peace o f f i c e r , o r 
a f i e l d deputy o r examiner o f the department. 
However, no p e r s o n c h a r g e d w i t h v i o l a t i n g t h i s 
s e c t i o n s h a l l be c o n v i c t e d i f he produces i n 
c o u r t , w i t h i n a r e a s o n a b l e t i m e , an o p e r a t o r ' s 
o r c h a u f f e u r ' s l i c e n s e t h e r e t o f o r e i s s u e d t o him 
and v a l i d a t the time o f h i s a r r e s t . " 

In such a s i t u a t i o n , t h e r e i s s e r i o u s doubt t h a t a 
p e r s o n who o p e r a t e d a motor v e h i c l e upon the p u b l i c highway 
o o u l d produce a v a l i d l i c e n s e w i t h i n a r e a s o n a b l e t i m e , 
p a r t i c u l a r l y i n view o f s e c t i o n 321.213, 1958 Code o f Iowa, 
which p r o v i d e s : 

"$u,r,render o f Hqen.se,* The department upon 
susp e n d i n g o r r e v o k i n g a l i c e n s e s h a l l r e q u i r e 
t h a t such l i c e n s e be s u r r e n d e r e d t o and be r e t a i n e d 
by the department except t h a t a t the end o f the 
p e r i o d o f s u s p e n s i o n such l i c e n s e so s u r r e n d e r e d 
s h a l l be r e t u r n e d t o t h e l i c e n s e e * " 

In answer to q u e s t i o n number f i v e (5) , s e c t i o n 321.206 
s t a t e s t h a t the Court s h a l l r e q u i r e anyone c o n v i c t e d o f an 
o f f e n s e c a l l i n g f o r mandatory r e v o c a t i o n to s u r r e n d e r h i s 
l i c e n s e t o t h e C o u r t . S e c t i o n 321.206 p r o v i d e s : 

"SM.r.rsnsKr, ,ff.f — ftotY if w r i * 
Whenever any person i s c o n v i c t e d o f any o f f e n s e 
f o r which t h i s c h a p t e r makes mandatory the r e v o 
c a t i o n o f the o p e r a t o r ' s o r c h a u f f e u r ' s l i c e n s e 
o f such person by the department, the c o u r t i n 
which such c o n v i c t i o n i s had s h a l l r e q u i r e the 
s u r r e n d e r to i t o f a l l o p e r a t o r * 6 end c h a u f f e u r ' s 
l i c e n s e s then h e l d by t h e p e r s o n so c o n v i c t e d 

http://Hqen.se,*
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and t h e c o u r t s h a l l t h e r e u p o n f o r w a r d the same 
t o g e t h e r w i t h a r e c o r d o f such c o n v i c t i o n t o t h e 
department*" 

V e r y t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C t b l 



Ins QfiHiBBt.County A t t o r n e y ^=S^dtHW~y-^uiaty w i l l h o l d o f f i c e 
u n t i l the next r e g u l a r e l e c t i o n In November* i 9 6 0 , and u n t i l 
J a n u a r y , 1961. I f a s u c c e s s o r I s not e l e c t e d a t s a i d November 
e l e c t i o n t o f i l l t he s h o r t term from November t o J a n u a r y . The 
e l e c t i o n f o r such s h o r t term c o u l d be a c c o m p l i s h e d under t h e 
p r o v i s i o n s o f C h a p t e r V* o r k$t Code 1958, jjjj b ^ f r ^ f / n * 

Mr, Edward F. Santo re 

Woodbury County A t t o r n e y 

20** Courthouse 

S i o u x C i t y , Iowa 

Dear Hr, Semorej 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f June 7. 

i n which you s t a t e s 
"Your o p i n i o n I s r e s p e c t f u l l y r e q u e s t e d on the f o l l o w i n g 
f a c t s i 

"On o r about the 15th day o f March, 1959* t h e County 
A t t o r n e y f o r t h i s County was k i l l e d , and t h e p r e s e n t 
Incumbent was a p p o i n t e d by t h e Beard o f S u p e r v i s o r s 
t o r e p l a c e him. In t h e f i l i n g o f the P e t i t i o n f o r t h e 
June 6, i 9 6 0 P r i m a r y t h e r e ware no P e t i t i o n s f l l a d f o r 
t h e short*fc«rm from the date o f the f i n a l e l e c t i o n In 
November u n t i l t he end o f t h e y e a r . The o n l y P e t i t i o n s 
t h a t were f i l e d were f o r t h e term-corraHencing In J a n u a r y , 
1961. 

"Your o p i n i o n I s r e s p e c t f u l l y r e q u e s t e d a s t o whether 
o r not t h e p r e s e n t incumbent c o n t i n u e s t o s e r v e from 
t h e d a t e o f t h e g e n e r a l e l e c t i o n I n I960 u n t i l t h e com
mencement o f t h e new term In J a n u a r y , 1961." 

In r e p l y t h e r e t o I would a d v i s e t h a t the p r e s e n t i n 

cumbent w i l l h o l d u n t i l t he n e x t r e g u l a r e l e c t i o n a t w h i c h t h e 

vacancy can be f i l l e d , w h i c h would be November, I960, end c o u l d 

occupy t h e p o s i t i o n u n t i l t h e term commencing J a n u a r y , 1961, I f 

a s u c c e s s o r I s not e l e c t e d a t t h e November e l e c t i o n t o f i l l t h e 

s h o r t - t e r m from November t o J a n u a r y . 
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The e l e c t i o n f o r such s h o r t - t e r m c o u l d be a c c o m p l i s h e d 

under the p r o v i s i o n s o f - C h a p t e r kb, o r Chapter 45, Code 1958, o r 

by w r i t e i n . 

See S e c t i o n 69.11, Code 1958, anu the O p i n i o n o f the 

A t t o r n e y General a p p e a r i n g i n the R e p o r t f o r 1938* a t page 701. 

Y o u r s t r u l y , 

0S:romM* 

OSCAR 

F i r s t 

STRAUSS 

A s s i s t a n t A t t o r n e y General 



3 ~ • /cU-L^u 
INSURANCE! Secur i t i es ^ v i s i o n ~ membership sales ~ 
Promotion plan involv ing sale of coupon books appears wi th in 
de f in i t i on contained in Code sect*©*- 503.2. i^fWo &j$ f"* 

J u l y 11 9 i960 

Mr. T. K. Ford 
Dee Moines County A t t o r n e y 
220 Tama B u i l d i n g 
B u r l i n g t o n , Iowa 

Dear Mr. Fords 

R e c e i p t i s acknowledged o f your l e t t e r o f J u l y 7 &s 
f o l l o w s ! 

"An out o f s t a t e a d v e r t i s i n g agency has 
c o n t a c t e d a number o f our l o c a l merchants i n 
o r d e r t o promote an a d v e r t i s i n g p r o j e c t which 
works s u b s t a n t i a l l y a s f o l l o w s ! 

" 1 . The a d v e r t i s i n g agency w i l l s e c u r e 
t w e n t y - f i v e o r t h i r t y r e t a i l b u s i n e s s e s o r 
s e r v i c e s i n the c i t y o f B u r l i n g t o n who w i l l 
agree t o g i v e away w i t h o u t any charge whatever 
c e r t a i n items o f m e r c h a n d i s e o r s e r v i c e to the 
h o l d e r o f a coupon o r c e r t i f i c a t e who has p u r 
chased i t from the a d v e r t i s i n g agency. 

" 2 . The a d v e r t i s i n g agency w i l l s e l l 
t w e l v e o r f i f t e e n hundred b o o k l e t s o f t h e s e 
coupons f o r a p p r o x i m a t e l y $5*00 t o c i t i z e n s 
a t random i n t h e c i t y o f B u r l i n g t o n . Each 
b o o k l e t w i l l c o n t a i n coupons worth perhaps 
$50.00 i n merchandise o r s e r v i c e . Each o f the 
coupon books w i l l c o n t a i n coupons from each 
o f the s u b s c r i b i n g m e r c h a n t s . 

w3« The merchants would r e c e i v e no c o n 
s i d e r a t i o n f o r t h e i r m e r c h a n d i s e o t h e r than the 
v a l u e o b t a i n e d t h r o u g h a d v e r t i s i n g media and 
an i n c r e a s e i n f o o t t r a f f i c t h r o ugh t h e i r s t o r e s . 

" I t would seem t h a t Chapter 503 may have 
some a p p l i c a t i o n t o such an a d v e r t i s i n g p r o j e c t * 

" i s would v e r y much a p p r e c i a t e y o u r o p i n i o n 
as t o the a p p l i c a b i l i t y o r n o n - a p p l i c a b i l i t y o f 
Chapter 503 o f th© 195® Code o f Iowa t o such an 

• & - f~t> 
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a d v e r t i s i n g p r o j e c t , 

" f a a r e a d v i s e d t h a t t h e eaflie t y p e o f 
a d v e r t i s i n g p r o j e o t l a c o n t e m p l a t e d not o n l y In 
B u r l i n g t o n but I n as many towns a s w i l l s upport 
such a p r o j e c t * " 

Code s e c t i o n 503*2 p r o v i d e s as f o l l o w s ! 

" D e f i n i t i o n s * The term ' a s s o c i a t i o n ' when 
used i n t h i s c h a p t e r s h a l l mean any p e r s o n , f i r m , 
company, p a r t n e r s h i p , a s s o c i a t i o n , o r c o r p o r a t i o n 
o t h e r than b u i l d i n g and l o a n a s s o c i a t i o n s , i n s u r a n c e 
companies and a s s o c i a t i o n s , and c o r p o r a t i o n s and 
c o - o p e r a t i v e a s s o c i a t i o n s s u b j e c t t o the p r o v i s i o n s 
o f c h a p t e r s **97, *+9& and 501, which s e l l , o f f e r 
f o r s a l e , and/or I s s u e t o t h e p u b l i c g e n e r a l l y 
memberships o r c e r t i f i c a t e s o f membership e n t i t l i n g 
t h e h o l d e r t h e r e o f t o p u r c h a s e m e r c h a n d i s e , m a t e r i a l s , 
equipment, and/or s e r v i c e s on a d i s c o u n t o r c o s t -
p l u s b a s i s * 

"The term ' i s s u e * when used In t h i s c h a p t e r 
s h a l l mean i s s u e , s e l l , p l a c e , engage i n o r o t h e r 
wise d i s p o s e o f o r h a n d l e * 

"The term 'membership' whan used i n t h i s 
c h a p t e r s h a l l mean c e r t i f i c a t e s , memberships* 
s h a r e , bonds, e o n t r a o t s , s t o c k s , o r agreements 
o f any k i n d o r c h a r a c t e r i s s u e d upon any p l a n 
o f f e r e d g e n e r a l l y t o t h e p u b l i c e n t i t l i n g the 
h o l d e r t h e r e o f t o p u r c h a s e m e r c h a n d i s e , m a t e r i a l s , 
equipment, and/or s e r v i c e , e i t h e r from t h e i s s u e r 
o r someone d e s i g n a t e d by the i s s u e r , e i t h e r under 
a f r a n c h i s e o r o t h e r w i s e , whether i t be a t a d i s 
c o u n t * c o s t p l u s a p e r c e n t a g e , c o s t p l u s a f i x e d 
amount, a t a f i x e d p r i c e , o r on any o t h e r b a s i s . " 

From t h e f a c t s s t a t e d In your l e t t e r , i t a ppears t h e 
method employed In g e t t i n g the coupon books i n t o c i r c u l a t i o n 
f i t s t he s t a t u t o r y d e f i n i t i o n o f " i s s u e " * 

I t f u r t h e r appears the c o n t r a c t u a l n a t u r e o f the coupon 
book would b r i n g i t w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f 

"membership". 

The r e a l q u e s t i o n i s whether t h e merchandise r e c e i v e d 
i n exchange f o r the coupons i s a g i f t o r a "purchase * * • 
on a d i s c o u n t o r c o s t - p l u s b a s i s * " 
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S i n c e your l e t t e r s t a t e s t h a t t h e coupon book c o s t s 
$5*00 and t h e v a l u e o f t h e merchandise i» $50.00. i t a p p e a r * 
t h e r e i s a purchase a t a t l e a s t a 90$ d i s c o u n t i f any p a r t 
o f the p r i c e p a i d f o r the book can be s a i d t o be p a i d f o r 
the m e r c h a n d i s e . 

In c o n s i d e r i n g t h i s q u e s t i o n , i t i s n o t e d t h a t t h e 
$5.00 i e p a i d t o the promoter r a t h e r than t o the merchants. 
However, i n view o f the e l e m e n t a r y r u l e t h a t c o n s i d e r a t i o n 
may move t o o r from a t h i r d p a r t y , t h i s would not p r e c l u d e 
t h e e x i s t e n c e o f a p u r c h a s e by t h e coupon-holder from t h e 
merchant. See An,son pjft C o n t a c t . C o r b i n ' e l*Hh American 
E d i t i o n , §• 128, 2 ^ 7 . ? J l r w y f U Yt Sanborn,, 210 Iowa l&k, 
Y,W „v,tl .1^,, AftSn,M 217 Iowa 662. 

T h i s l e a v e s the q u e s t i o n whether a l l o f the 0 * 0 0 c o n 
s i d e r a t i o n was p a i d f o r t h e coupons and none f o r the merchan
d i s e , t h e r e b y making the t r a n s f e r o f the merchandise from 
merchant t o coupon-holder a g i f t r a t h e r than a p u r c h a s e . 
T h i s seems u n l i k e l y . I f t h e £5.00 were p a i d o n l y f o r the 
coupons, t h i s would seem t o make them a t h i n g o f v a l u e , a 
medium o f exchange and t h e r e f o r e c o n s i d e r a t i o n when g i v e n 
t o the merchant Tn exchange f o r the named merchandise. How
e v e r , In any e v e n t , i t would seem some p a r t o f th© $5*00 
was a c t u a l l y p a i d f o r the m e r c h a n d i s e . As the Supreme Co u r t 
s a i d i n S t a t e v. Slabrv* 2M+ Iowa *+l5 a t pages *+20, k2lt 

n • # . Whether a d i n n e r p a t r o n d i d o r c o u l d 
r e c e i v e h i s f u l l money's worth i n the d i n n e r defendant 
f u r n i s h e d would be i m m a t e r i a l . I f h i s d i n n e r t i c k e t 
e n t i t l e d him t o p l a y b ingo then he p a i d f o r a d m i s s i o n 
t o t h e game . . . There need be no i n q u i r y i n t o the 
p r o p o r t i o n o f the p r i c e p a i d f o r the t i c k e t which 
might be c o n s i d e r e d a p p l i c a b l e t o the r i g h t to p l a y 
t h e game o f bingo * . •** 

I t t h e r e f o r e appears t h a t t h e s a l e s p r omotion d e v i c e 
d e s c r i b e d In your l e t t e r i s a t l e a s t t e c h n i c a l l y w i t h i n t h e 
s t a t u t o r y d e f i n i t i o n o f "membership s a l e s " and s u b j e c t to 
the p r o v i s i o n s o f Chapter 503» 

Very t r u l y y o u r s , 

L C A t b l 
C C J Wm. E. T i r w n o n s , 

I n s . Com'r. 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



Code s e c t i o n J U A . 4 ( 2 ) does not g i v e the je6unty C o n s e r v a t i o n ,B6ard 
a u t h o r i t y t o condemn l a n d f o r p u b l i c use. Nor may the b o u n t y con
demn l a n d f o r the use o f the ^ b u n t y C o n s e r v a t i o n ,B6ard. ( G ^ / ' H o ^ 

' I J u l y 12, I960 

H r # M. Gen© B l a c k b u r n 
H a m i l t o n County A t t o r n e y 
Dermend B u i l d i n g 
Webster C i t y , Iowa 

Dear Mr. B l e c k b u r n t 

Your l e t t e r o f June 30, I960, i s a s f o l l o w s * 

**| have been a s k e d t o r e q u e s t an o f f i c i a l o p i n i o n on 
t h e f o l l o w i n g q u e s t i o n s 

' S e c t i o n I I 1 A . M 2 ) g r a n t s u n t o t h e County Con
s e r v a t i o n Board t h e power t o a c q u i r e r e a l e s t a t e by 
g i f t , p u r c h a s e , l e a s e , agreement o r o t h e r w i s e f o r 
v a r i o u s purposes (emphasis s u p p l i e d ) . S e c t i o n Wf\,k 
r e f e r s t o t h e power o f eminent domain a s c o n f e r r e d upon 
c o u n t i e s and o t h e r p e r s o n s . 1 

" ( 1 ) . I s S e c t i o n 111A.M2) broad enough t o g i v e t h s 
County C o n s e r v a t i o n Board the a u t h o r i t y t o condemn 
l a n d f o r p u b l i c use? 

" ( 2 ) . I f n o t , may the County condemn l a n d f o r th© 
use o f the County C o n s e r v a t i o n Board?" 

S e c t i o n M7.\mht CQPift 1950, I s In p a r t a s f o l l o w s * 
"^71.4 R i g h t c o n f e r r e d , t h e r i g h t t o t a k e p r i v a t e 
p r o p e r t y f o r p u b l i c use I s hereby c o n f e r r e d ! 

C o u n t i e s . Upon e l l c o u n t i e s f o r s u c h l a n d s a s 
a r e r e a s o n a b l e and n e c e s s a r y f o r the e r e c t i o n o f c o u r t 
houses o r j a i l s and t h e c o n s t r u c t i o n , improvement o r 
maintenance o f highways. 

* * * «« 

18 American J u r i s p r u d e n c e S e c t i o n Z7* page 652. 
s t a t e s the r u l e t o be: 

»* * * A m u n i c i p a l c o r p o r a t i o n o r a c o u n t y , however, 
has-no i n h e r e n t power o f eminent domain and can e x e r c i s e 
I t o n l y when e x p r e s s l y a u t h o r i s e d by the l e g i s l a t u r e . 
S i n c e the r i g h t i s d e l e g a t e d , i t can be e x e r c i s e d o n l y 
w i t h i n the o r d i n a r y scope o f t h e d e l e g a t i o n . 1 * 



Mr. H« Gene B l a c k b u r n J u l y 12, I960 

The nil© I s s t a t e d In S u t h e r l a n d S t a t u t o r y C o n s t r u c t I J P O 
V o l . 3, page 2**9: 

" S e c t i o n 6504, S t a t u t e s g r a n t i n g t h e power o f eminent: cjotnatn. 
The power t o condemn p r o p e r t y f o r p u b l i c use upon j u s t com
p e n s a t i o n I s an i n h e r e n t a t t r i b u t e o f s o v e r e i g n t y . G r a n t s 
o f the power o f eminent domain must be fo u n d e x p r e s s l y o r 
by n e c e s s a r y I m p l i c a t i o n In l e g i s l a t i o n , and the p o l i c y h0s 
become w e l l e s t a b l i s h e d t h a t such g r a n t s a r e t o be s t r i c t l y 
i n t e r p r e t e d a g a i n s t t h e condemning p a r t y and In f a v o r o f t h e 
condemned p r o p e r t y owner. The r u l e i s a t t r i b u t e d t o t h e 
f a c t t h a t the power o f condemnation I s i n d e r o g a t i o n o f com
mon r i g h t I n t h a t i t c o n s t i t u t e s an i n t e r f e r e n c e w i t h t r a d i 
t i o n a l and l o n g e s t a b l i s h e d common-law o r s t a t u t o r y p r o p e r t y 
r i g h t s . Where t h e power I s sought t o be e x e r c i s e d by a p r i 
v a t e , m u n i c i p a l o r o t h e r q u a s i - p u b l i c c o r p o r a t i o n t h i s r u l e 
I s c o u p l e d w i t h th© announced p o l i c y o f n a r r o w l y i n t e r p r e t i n g 
c o r p o r a t e g r a n t s o f power, w h i c h makes f o r an e x t r e m e l y r i g i d 
1 i m i t a t i o n o f the power o f eminent domain. A s t r i c t i n t e r 
p r e t a t i o n has been employed wher© the power I s c l a i m e d by a 
c o n s t i t u t i o n a l o f f i c e r o r t h e s t a t e , a m u n i c i p a l i t y , p r i v a t e 
c o r p o r a t i o n , a d m i n i s t r a t i v e agency, c o u n t y , s c h o o l d i s t r i c t 
and p r i v a t e I n d i v i d u a l , ' * 

The answer t o b o t h o f your q u e s t i o n s I s , t h e r e f o r e , 
i n t l i e n e g a t i v e . 

Y o u r s t r u l y , 

JHG:mmb*» 
JAMES H, GRITTON 
A s s i s t a n t A t t o r n e y General 



C ' a V i S W A T i o v j . . P NT O £ <£$§'I tin *v \ l i s y i r K H — 
County con servat'tcn boards may^mploy p r o f ess*! onaV^ass i s t a n t s f o r 
the e x c a v a t i o n and r e c o v e r y o f a r c h a e o l o g i c a l r e l i c s . 

1 d u l y 12, I960 

Mr. F r a n c i s E. Tierraey 
A s s i s t a n t County A t t o r n e y 
Webster County 
S t a t e Bank B u i I d i n g 
F o r t Dodge, Iowa 

Dear Mr. T l e r n e y : 

The June 30 l e t t e r o f John J . Murray, Webster County 
A t t o r n e y , r e p l y t o w h i c h he r e q u e s t e d i n a subsequent l e t t e r , 
we send t o you, i s as f o l l o w s ; 

•'The C o n s e r v a t i o n Board o f Webster County i s d e s i r o u s o f 
em p l o y i n g an a r c h e o l o g i c a l e x p e r t t o e x p l o r e c e r t a i n 
I n d i a n mounds i n Webster County i n an e f f o r t t o make 
c e r t a i n d i s c o v e r i e s , i n i t i a l o p i n i o n s of these mounds 
i n d i c a t e t h a t they a r e r i c h i n Ind i a n r e l i c s . The p l a n 
i s t o t u r n o y e r such f i n d s t o the Webster County Museum. 

"They a r e l o c a t e d on Gypsum Company p r o p e r t y , and the 
Gypsum Company i s i n the p r o c e s s o f s t r i p m i n i n g the 
a r e a . They a r e coming c l o s e r t o these I n d i a n mounds a l l 
o f the time, and they w i l l not be i n e x i s t e n c e much 
l o n g e r . The Gypsum Company i s c o o p e r a t i n g i n the e f f o r t 
t o p r e s e r v e t h e s e f i n d s . 

"The Board has asked me t o o b t a i n an O p i n i o n from you 
r e l a t i v e t o the p r o p r i e t y o f spending C o n s e r v a t i o n funds 
f o r t h i s purpose* 

'Time i s o f the e s s e n c e , so we would a p p r e c i a t e an e a r l y 
o p i n i o n from you." 

The p e r t i n e n t p a r t s o f the s t a t u t e s a r e as f o l l o w s : 

"111A.6 . . . t o be known as the county c o n s e r v a t i o n 
f u n d , t o be p a i d o u t , , . f o r the payment of expenses 
i n c u r r e d i n c a r r y i n g out the powers and d u t i e s of s a i d 
c o n s e r v a t i o n b o a r d . " 

'* 111A• Powers and d u t i e s . The county c o n s e r v a t i o n board 
. . . i s a u t h o r i z e d and empowered; 

j 
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2. . . . In a c q u i r i n g o r a c c e p t i n g l a n d , due c o n s i d e r a 
t i o n s h a l l be g i v e n t o i t s s c e n i c , h i s t o r i c , a r c h a e o l o g i c , 
r e c r e a t i o n a l o r o t h e r s p e c i a l f e a t u r e s , and no l a n d s h a l l 
be a c q u i r e d o r a c c e p t e d w h i c h i n t h e o p i n i o n o f the board 
and the s t a t e c o n s e r v a t i o n commission i s o f low v a l u e from 
the s t a n d p o i n t o f i t s p r o p o s e d use. 

6. . . . The s a i d e x e c u t i v e o f f i c e r s h a l l have t h e 
power, s u b j e c t t o the a p p r o v a l o f s a i d b o a r d , t o employ 
and f i x the compensation o f such a s s i s t a n t s and employees 
as may be deemed n e c e s s a r y f o r c a r r y i n g o u t the p u r p o s e s 
and p r o v i s i o n s o f t h i s c h a p t e r , but not In e x c e s s o f those 
p a i d s t a t e c o n s e r v a t i o n o f f i c e r s and employees f o r l i k e 
s e r v i c e s , 1 1 

The Court has s u c c i n c t l y s t a t e d the g e n e r a l r u l e t o 
b e a p p l i e d i n t h e case o f G r l t t o n v. C i t y o f P e s H o i n e s . 2^7 
Iowa 326, 331, as f o l l o w s : 

" I t i s fundamental t h a t m u n i c i p a l c o r p o r a t i o n s a r e 
w h o l l y c r e a t u r e s o f t h e s t a t e l e g i s l a t u r e . They have no 
i n h e r e n t power t o dp what was dona here. They p o s s e s s 
and can e x e r c i s e o n l y the powers (!) e x p r e s s l y g r a n t e d by 
the l e g i s l a t u r e (Z) n e c e s s a r i l y o r f a i r l y I m p l i e d In o r 
i n c i d e n t t o the powers e x p r e s s l y g r a n t e d , and (3) tho s e 
i n d i s p e n s a b l y e s s e n t i a l *- not m e r e l y c o n v e n i e n t — t o 
the d e c l a r e d o b j e c t s and p u r p o s e s o f the m u n i c i p a l i t y , " 

S i n c e the bo&rd may e x p r e s s l y a c q u i r e l a n d w i t h due 
c o n s i d e r a t i o n t o I t s a r c h a e o l o o i c f e a t u r e s , I am o f the o p i n i o n 
t h a t i t Is n e c e s s a r i l y o r f a i r l y I m p l i e d In o r I n c i d e n t t o t h e 
power e x p r e s s l y g r a n t e d t h a t the b o a r d may employ a p r o f e s s i o n a l 
a s s i s t a n t f o r the e x c a v a t i o n and r e c o v e r y o f the a r c h a e o l o g i c a l 
r e l i c s . 

Very t r u l y y o u r s , 

JAMES H. GRITTOtf 
A s s i s t a n t A t t o r n e y General 

JHGsmmM* 



COUNTIES? Zoning — S u p e r v i s o r s have no d i r e c t a u t h o r i t y 
to p r e s c r i b e the w i d t h and number o f s t r e e t s i n a s u b d i v i s i o n 
under j£h&p4xnr 358a* but may i n d i r e c t l y a c c o m p l i s h the same 
r e s u l t by c o n d i t i o n i n g r e s t r i c t i o n s on e r e c t i o n , c o n s t r u c t i o n 
use, e t c . , o f b u i l d i n g s i n terms o f a c c e s s i b i l i t y to a s t r e e t 
or highway o f d i m e n s i o n s adequate f o r purposes o f s a f e t y 
and the l i k e . Q ^ O ^ - f £ , \ j Q W ( ^ ^ 

Mr. Ralph L» Neuati 1 
Johnson County A t t o r n e y 
603 Iowa S t a t e Bank B u i l d i n g 
Iowa C i t y , Iowa 

Dear tfir. N e u z i l i 

R e c e i p t i s acknowledged o f your l e t t e r o f J u l y 1 
as f o l l o w s . 

"Request i s made f o r an o p i n i o n as t o whether 
o r not the Board o f S u p e r v i s o r s o f Johnson County 
have a u t h o r i t y t o r e g u l a t e the w i d t h and number o f 
s t r e e t s to be i n c l u d e d i n any sub-development which 
may be e r e c t e d i n Johnson County. 

"At the p r o s e n t t ime Johnson County i s i n the 
p r o c e s s o f o r g a n i z i n g a County Zoning Commission 
and a t e n t a t i v e d r a f t o f the proposed Zoning O r d i n a n c e 
has bean w r i t t e n . The q u e s t i o n has a r i s e n as to 
whether or not the Board o f S u p e r v i s o r s are empowered 
to r e g u l a t e t h e w i d t h and number o f s t r e e t s i n any 
sub-development i n t h e i r c o u n t y and which i s o u t s i d e 
the c o r p o r a t e l i m i t s o f the c i t y . 

" W i t h i n the p r o v i s i o n s o f S e c t i o n 358a.3 
s e v e r a l powers are g r a n t e d but the s p e c i f i c power 
t o r e g u l a t e the w i d t h and number o f s t r e e t s i s not 
i n c l u d e d . In S e c t i o n 358a.5 s e v e r a l o b j e c t i v e s 
a r e s e t out w i t h r e f e r e n c e t o what the r e g u l a t i o n s 
are i n t e n d e d to do* Amongst them t h e r e i s the 
o b j e c t i v e t o secure s a f e t y from f i r e } p a n i c and 
o t h e r dangers and t o p r o t e o t the h e a l t h and g e n e r a l 
w e l f a r e * e t c . The q u e s t i o n i s w i t h r e f e r e n c e t o 

whether or not t h i s s e c t i o n o f the Code c o u l d be 
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c o n s t r u e d as t o g i v e the Board o f S u p e r v i s o r s 
t h e r i g h t t o r e g u l a t e t h e number and w i d t h o f 
s t r e e t s i n any sub-development i f i t I s t o 
p r o t e c t the h e a l t h and g e n e r a l w e l f a r e o f th® 
p e o p l e o f t h i s oounty and i f i t w i l l p r o t e c t 
t h e p u b l i c i n case o f f i r e and o t h e r d a n g e r s . 

"Johnson Oounty has been e x p e r i e n c i n g 
a r a p i d growth o f sub-developments i n the 
C o r a l v i l l e Dam A r e a and the d e v e l o p e r s have 
been c o o p e r a t i v e i n making the roads o r s t r e e t s 
s i x t y or s i x t y - s i x f e e t i n w i d t h . T h i s i s 
b e i n g done at the s u g g e s t i o n o f the Johnson 
County Board o f S u p e r v i s o r s . However, I have 
been unable t o f i n d a n y t h i n g i n the o p i n i o n s 
o r Code which would g i v e them the s p e c i f i c power 
i n the event one o f the d e v e l o p e r s would not 
be c o o p e r a t i v e . 

"An o p i n i o n t o the above p r o p o s i t i o n a t 
your e a r l i e s t c o n v e n i e n c e would be a p p r e c i a t e d 
as the proposed O r d i n a n c e i s b e i n g h e l d up 
f o r an answer from your o f f i c e . " 

S i n c e the r e g u l a t i o n o f the w i d t h and number o f s t r e e t s 
i n a s u b d i v i s i o n appears more r e l a t e d t o m a t t e r s o f p l a n n i n g 
and p l a t t i n g than to z o n i n g , i t would f o l l o w t h a t r e g u l a t i o n 
o f same would f a l l under Code Chapter H09 and bo s u b j e c t t o 
the a p p r o v a l o f the c o u n c i l o r p l a n n i n g commission o f the 
ad iacent c i t y o r town r a t h e r than the z o n i n g powers o f the 
board o f s u p e r v i s o r s . 

However, the board o f s u p e r v i s o r s , through t h e i r z o n i n g 
powers and f o r the r e a s o n s s t a t e d i n your i n q u i r y , c o u l d 
I n d i r e c t l y i n f l u e n c e the w i d t h and number o f such s t r e e t s 
by c o n d i t i o n i n g e r e c t i o n , c o n s t r u c t i o n , r e c o n s t r u c t i o n , use 
and occupanoy r e s t r i c t i o n s i n terms o f a c c e s s i b i l i t y by 
means o f a s t r e e t s p e c i f i e d as adequate f o r such h e a l t h o r 
o t h e r p r o t e c t i v e r e a s o n s . 

Very t r u l y y o u r s , 

L C A J b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



C * l T l £ S M O O T O V * ^ V j ^ t t S , -
I n c r e a s e s o r d e d u c t i o n s Jn s a l a r i e s o f c i t y o f f i c i a l s based on 
p o p u l a t i o n changes atre e f f e c t i v e on the date the S e c r e t a r y o f 
S t a t e c e r t i f i e s and p u b I i s h e s the o f f i c i a l census f i g u r e s . 

J u l y 13. I960 

Mr. Evan L. Hultman 

B l a c k Hawk County A t t o r n e y 

S u i t e 201 F i r s t N a t i o n a l B u i l d i n g 

W a t e r l o o , Iowa 

Dear S i r ; 

T h i s i s t o acknowledge r e c e i p t o f your l e t t e r o f 

J u l y 12, I960, w h i c h i s as f o l l o w s : 

" I n q u i r y has been made t o me by the C i t y o f W a t e r l o o 
c o n c e r n i n g the e f f e c t i v e d a t e o f a census t o d e t e r m i n e 
a t what d a t e s a l a r i e s o f c i t y o f f i c i a l s a r e t o be I n 
c r e a s e d when the p o p u l a t i o n shows t h a t a g i v e n c i t y i s 
i n a new c a t e g o r y . I s p e c i f i c a l l y submit the f o l l o w i n g 
q u e s t i o n : 

A t what d a t e does the I960 Census become o f f i c i a l 
f o r t he purpose o f determining the payment o f s a l 
a r i e s a s s e t o u t i n S e c t i o n 602.49 o f t h e 1958 Code 
o f Iowa?" 

In r e p l y t h e r e t o I w i s h t o a d v i s e t h a t i n c r e a s e s 

o r d e d u c t i o n s In s a l a r i e s o f c i t y o f f i c i a l s based on p o p u l a 

t i o n changes a r e e f f e c t i v e on the d a t e t h e S e c r e t a r y o f S t a t e 

c e r t i f i e s and p u b l i s h e s the o f f i c i a l census f i g u r e s . 

In s u p p o r t o f the f o r e g o i n g , I w i s h t o c i t e t o you 

S e c t i o n 26.6, Code 1958, 1951 AGO 22, and 248 Iowa 222, and 

the c a s e s c i t e d t h e r e i n . 

Y o u r s t r u l y , 

OSCAR STRAUSS 
0S:JHG:MMH4 F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES! Warrants — Where t r e a s u r e r gave n o t i c e t o wrong 
h o l d e r o f a warrant under Code s e c i i e * s , 7k ,k- and 7^«6, such 
n o t i c e would nbt-be s u f f i c i e n t to stop i n t e r e s t from r u n n i n g 
f o r the b a l a n c e o f the y e a r o f i s s u a n c e , but as to subsequent 
y e a r s , the h o l d e r s presumed knowledge o f Code s e c t i a o 3^3»10 
would make h i s i n t e r e s t c l a i m s f o r such subsequent y e a r s 
s u b j e c t to the defense o f l a c h e s where he s a t i d l y by and mad 
no i n q u i r y as to J u l y 13* i960 a v a i l a b i l i t y o f funds 
on or b e f o r e December 31 o f the y e a r o f i s s u a n c e . 

( W o II Co MVy ) V 13 

Mr. Robert S. Bruner 
C a r r o l l County A t t o r n e y 
118£ West F i f t h S t r e e t 
C a r r o l l , Iowa 

Dear Mr. B r u n e r : 

R e c e i p t i s acknowledged o f your l e t t e r of Way 11 
as f o l l o w s ? 

"The o p i n i o n o f your o f f i c e i s r e q u e s t e d 
i n the f o l l o w i n g s i t u a t i o n which a r i s e s under 
Chapter 7k o f the Code: 

"On F e b r u a r y 2 8 , 1953j a warrant on Drainage 
D i s t r i c t #23} i n the amount o f $655.0*+ was i s s u e d 
by our then County A u d i t o r t o one W a l t e r O t t o o f 
Sac C i t y , Iowa, as payment f o r c e r t a i n s e r v i c e s 
rendered the d i s t r i c t . On March 11, 1953* our 
County T r e a s u r e r r e c e i v e d t h e f o l l o w i n g l e t t e r 
from the Sac C i t y S t a t e Sank o f Sac C i t y , Iowa. 

" • C a r r o l l County T r e a s u r e r 
C a r r o l l 
Iowa 

Dear Madams 

We e r e h o l d i n g your Drainage Warrant No. 
105 d a t e d F e b r u a r y 28, 1953* i n the amount 
o f $655»01+. and drawn on Drainage D i s t r i c t 
No. 23, T h i s warrant was p r e s e n t e d f o r 
payment on March 7» 1953* and was not p a i d 
f o r want o f f u n d s . 

•March 10, 1953 



Mr* Robert S. Bruner -2 J u l y 13, 

•••then the f u n d s a r e a v a i l a b l e f o r t h i s 
w a r r a n t , k i n d l y l e t us know. 

Yours v e r y t r u l y , ' 

( s ) F* D, Hutcheeon 
C a s h i e r * 

"The warrant was a c t u a l l y p r e s e n t e d f o r payment 
on March 7» 1953» by the C a r r o l l County S t a t e 
Bank o f C a r r o l l , Iowa, and t h e C a r r o l l County 
S t a t e Bank was l i s t e d by the County T r e a s u r e r 
i n her r e c o r d s as the a s s i g n e e or h o l d e r . 

" S u f f i c i e n t f u n d s f o r c a l l i n g t h i s warrant 
were a v a i l a b l e on A p r i l 27 j 1953> and n o t i c e o f 
t h a t f a c t was on t h a t d a t e and on March 26, 
195*+, m a i l e d to the C a r r o l l County S t a t e Bank 
at C a r r o l l , Iowa, as w e l l as p o s t e d as r e q u i r e d 
by S e c t i o n 7 -̂»5 o f t h e Code. A p p a r e n t l y these 
n o t i c e s never came to the a t t e n t i o n o f the Sac 
C i t y S t a t e ' Bank* 

" N o t h i n g f u r t h e r hos been done and the 
warrant has remained u n p a i d . The Sac C i t y 
S t a t e Bank, under date o f A p r i l 8, i960, makes 
demand f o r payment o f t h i s warrant p l u s s t a t u t o r y 
i n t e r e s t atH#, c l a i m i n g t h a t the March 7, 1953, 
p r e s e n t a t i o n by the C a r r o l l County S t a t e Bank 
was s i m p l y a m a t t e r o f ' r e g u l a r b anking c h a n n e l s * 
and t h a t the T r e a s u r e r ' s n o t i c e s to the C a r r o l l 
County S t a t e Bank were not s u f f i c i e n t n o t i c e s t o 
the h o l d e r , t h a t the w a r r a n t s h o u l d be sent i n f o 
payment. The q u e s t i o n i s whether or n o t , under 
theee c i r c u m s t a n c e s , the n o t i c e s by t h e County 
T r e a s u r e r to the C a r r o l l County S t a t e Bank were 
s u f f i c i e n t to t e r m i n a t e (30 days t h e r e a f t e r ) 
i n t e r e s t on t h i s w a r r a n t . " 

S e c t i o n 71+»J+» Code o f Iowa, p r o v i d e s as f o l l o w s ? 

"Assignment o f w a r r a n t . When any warrant 
s h a l l be a s s i g n e d or t r a n s f e r r e d a f t e r b e i n g 
so i n d o r s e d , the a s s i g n e e or t r a n s f e r e e s h a l l 
be under d u t y , f o r h i s own p r o t e c t i o n , to 
n o t i f y the t r e a s u r e r i n w r i t i n g o f such a s s i g n 
ment or t r a n s f e r and o f h i s p 0 6 t - o f f i c e a d d r e s s . 
Upon r e c e i v i n g such n o t i f i c a t i o n , the t r e a s u r e r 
s n a i l c o r r e c t the a f o r e s a i d r e c o r d a c c o r d i n g l y . " 
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I t appears from t h e l e t t e r o f March 10 quoted i n your 
l a t t e r t h a t the t r e a s u r e r had n o t i c e on March 10 t h a t t h e 
Sao C i t y S t a t e Bank and not the C a r r o l l County S t a t e Bank, 
which had p r e s e n t e d the warrant t h r e e days e a r l i e r , was 
a c t u a l l y the " h o l d e r " o f the w a r r a n t . The t r e a s u r e r s h o u l d 
a c c o r d i n g l y have c o r r e c t e d the r e c o r d as p r o v i d e d In Coda 
s e c t i o n / V A . 

S e c t i o n 7^*6, Code o f Iowa, p r o v i d e s as f o l l o w s * 

" M a i l i n g n o t i c e — t e r m i n a t i n g i n t e r e s t . 
In a d d i t i o n t o the p o s t i n g a f o r e s a i d , the 
t r e a s u r e r s h a l l m a i l to each h o l d e r of a w a r r a n t , 
i n accordance w i t h t h e a f o r e s a i d r e c o r d , a 
n o t i c e o f h i s r e a d i n e s s t o pay ©aid w a r r a n t , 
d e s c r i b i n g i t by number and amount, and note 
the d a t e o f such m a i l i n g on the r e c o r d a f o r e 
s a i d . On the e x p i r a t i o n o f t h i r t y days from 
date o f s a i d m a i l i n g , i n t e r e s t on s a i d warrant 
s h a l l cease i r r e s p e c t i v e o f the p o s t i n g a f o r e 
s a i d . " 

from the e x p r e s s terms o f s e c t i o n 7*+«6, i t ap p e a r s , 
under the f a c t s i n your l e t t e r , t h a t the r e a u i r e d m a i l i n g f o r 
the purpose o f s t o p p i n g i n t e r e s t was never made f o r the 
reason t h a t the bank t o which the n o t i c e was m a i l e d was not 
the " h o l d e r " w i t h i n the meaning o f s e c t i o n 7k»k* 

However, s e c t i o n 3^3»lO, Code 1958, p r o v i d e s as f o l l o w s * 

" E x p e n d i t u r e s c o n f i n e d t o r e c e i p t s . I t 
s h a l l be u n l a w f u l f o r any c o u n t y , o r f o r any 
o f f i c e r t h e r e o f , t o a l l o w any c l a i m , or to i s s u e 
any w a r r a n t , o r t o e n t e r i n t o any c o n t r a c t , 
which w i l l r e s u l t , d u r i n g s a i d y e a r , i n an 
e x p e n d i t u r e from any co u n t y fund i n exce s s o f 
an amount equal t o the c o l l e c t i b l e revenues 
i n s a i d fund f o r s a i d y e a r , p l u s any unexpended 
b a l a n c e i n s a i d fund f o r any p r e v i o u s y e a r s * 

"Any o f f i c e r a l l o w i n g a c l a i m , i s s u i n g a 
w a r r a n t , or making a c o n t r a c t c o n t r a r y to the 
p r o v i s i o n s o f t h i s s e c t i o n , s h a l l be h e l d 
p e r s o n a l l y l i a b l e f o r the payment o f the c l a i m 
or w a r r a n t , or the performance o f the c o n t r a c t . " 
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S i n c e e v e r y p e r s o n i s charged w i t h knowledge o f the 
law* any h o l d e r o f a w a r r a n t s h o u l d know t h a t d e l a y i n " 
payment o f a l a w f u l w a r r a n t I s o n l y o c c a s i o n e d by d e l a y In 
c o l l e c t i o n by the c o u n ty o f revenue from t a x e s a l r e a d y 
l e v i e d and c o l l e c t i b l e i n t h e c u r r e n t y e a r . The h o l d e r 
o f a warrant t h e r e f o r e knows or s h o u l d know t h a t funds w i l l 
be c o l l e c t e d f o r t h e payment o f such warrant and i n t e r e s t 
b e f o r e the end o f t h e year i n which i t was i s s u e d . T h l e 
b e i n g the c a s e , a h o l d e r who s i t s i d l y by w i t h o u t f u r t h e r 
i n q u i r y on o r b e f o r e t h e end o f the year and, d e s p i t e h i e 
presumed knowledge o f t h e quoted law, c o n t i n u e s to h o l d 
t h e w a r r a n t , would, i n my o p i n i o n , be p r o p e r l y c o n f r o n t e d 
by the defense o f l a c h e s , s h o u l d he attempt to e n f o r c e 
c o l l e c t i o n of i n t e r e s t beyond the end o f the year o f 
i s s u a n c e * 

Very t r u l y y o u r s , 

LCAsbl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



CITIES AND TOWNS! Councilman a p p o i n t e d to o t h e r m u n i c i p a l 
o f f i c e d u r i n g term,-- The proh i b i t i on a g a i n s t such appointment 
c o n t a i n e d i n sectia-h 3&8A.21 r e f e r s to i n c r e a s e i n trie compen
s a t i o n f o r the a p p o i n t i v e o f f i c e r a t h e r than to the compensati 

Dear S i r j 

R e c e i p t i s acknowledged o f your l e t t e r o f J u l y l 4 
as f o l l o w s ! 

" I n b e h a l f o f a S t a t e Examiner from t h i s 
department, I would l i k e your o p i n i o n on the 
f o l l o w i n g ) A C i t y Councilman i n a C i t y o f 
7*000 p o p u l a t i o n , who was e l e c t e d J a nuary 1, 
i960, f o r a two year t e r m , would l i k e , a t t h i s 
t i m e , t o r e s i g n and a c c e p t another a p p o i n t i v e 
o f f i c e o f s a i d C i t y . 

"The o f f i c e which he seeks has not been 
c r e a t e d o r emoluments o f which have not been 
i n c r e a s e d d u r i n g the term f o r which he was 
e l e c t e d * Chapter 368a, S e c t i o n 3 6 8 A.21, i s the 
Chapter r e f e r r e d t o , which my examiner and I 
a r e not c l e a r on* Does emoluments a p p l y to the 
Councilman's compensation or t o the p o s i t i o n 
f o r which he seeks a p p o i n t m e n t ? " 

Code s e c t i o n 368A.21 p r o v i d e s as f o l l o w s ! 

" I n e l i g i b i l i t y — change o f compensation* 
No member o f any c i t y or town c o u n c i l s h a l l * 
d u r i n g the time f o r which he has been e l e c t e d , 
be a p p o i n t e d t o any m u n i c i p a l o f f i c e which has 

Honorable Chet B. A k e r s 
A u d i t o r o f S t a t e 
L O C A L 

A t t e n t i o n s C. W. Ward, S u p e r v i s o r 
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been c r e a t e d o r t h e emoluments o f which have 
been i n c r e a s e d d u r i n g t h e term f o r which he 
was e l e c t e d , nor s h a l l the emoluments o f any 
c i t y o r town o f f i c e r be changed d u r i n g the 
term f o r which he has been e l e c t e d * No person 
who s h a l l r e s i g n o r v a c a t e any o f f i c e s h a l l 
be e l i g i b l e t o the same d u r i n g the time f o r 
which he was e l e c t e d , when, d u r i n g the t i m e , 
the emoluments o f t h e o f f i c e have been 
i n c r e a s e d * " 

The p e r t i n e n t c l a u s e o f the s t a t u t e p r o h i b i t s a 
member o f the c o u n c i l from b e i n g a p p o i n t e d , d u r i n g the 
term f o r which he was e l e c t e d , " t o any m u n i c i p a l o f f i c e 
which has; been c r e a t e d or t h e emoluments o f wnjph have 
been i n c r e a s e d d u r i n g the time f o r which he was e l e c t e d . " 
Thus, the phrase 'of which" r e f e r s back to the word " o f f i c e " . 

T h e r e f o r e , on the b a s i s o f the p l a i n language o f t h e 
s t a t u t e , as w e l l as my p e r s o n a l r e c o l l e c t i o n s o f the d e l i b e r a 
t i o n s o f the M u n i c i p a l S t a t u t e s Study Committee i n c o n n e c t i o n 
w i t h r e c o d i f i c a t i o n o f the quoted s e c t i o n , I would a d v i s e 
t h a t the r e f e r e n c e i s t o the compensation i n the a p p o i n t i v e 
p o s i t i o n r a t h e r than to t h e compensation r e c e i v e d as c o u n c i l m a n * 

V e r y t r u l y y o u r s , 

L C A t b l 

LEONARD C, ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



TAXATION* Homestead andJflflitary >&viee ̂ xemptionst An "offer to boy" 
does not meet the statutory requirements tor Jstomestead and Jwlltary Service 

July 14, 1960 

IV)r. John J . O'Connor; Chairman 
Iowa State Tax Commission 
State Office Building 
Oes Moines, Iowa 

Dear Mr* O'Connor* 

You have requested an opinion on the following question: 

"The Property Tax Division respectfully requests that an 
official Opinion be obtained as to whether applicants who hold 
only an 'offer to buy1 can qualify for either a homestead tax 
oredlt or a military service tax exemption. 

"The word 'owner', in the matter of the homestead tax 
credit, is defined In subsection 2 of Section 425.11, Code of 
Iowa 1958, and as amended by Chapter 301 of the Laws of the 
58th G. A. reads as follows: 

" '2. The word, "owner", shall mean the person who holds 
the fee simple title to the homestead, and in addition shall 
mean the person occupying as a surviving spouse or the 
person occupying under a contract of purchase where it is 
shown that not less than one-tenth of the purchase price 
named in the contract actually has been paid and which 
contract has been recorded In the office of the county 
recorder of the county in which the property is located or 
the person occupying the homestead under devise or by 
operation of the inheritance laws where the whole interest 
passes or where the divided interest is shared only by persons 
related or formerly related to each other by blood, marriage 
or adoption, or the person occupying the homestead under a 
deed which conveys a divided interest where the divided 
interest Is shared only by persons related or formerly related 
to each other by blood, marriage or adoption.' 

"Said amended definition does not contain any reference to 'an offer 
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to buy'. . 

"Section 427.5, Code of Iowa 1958, In the matter of the 
military service tax exemption contains the provision thatj 

"Said persons shall file with the city or county assessor, as 
the case may be, his claim for exemption or reduction in 
taxes under oath, which claim shall set out the fact that he 
is a resident of and domiciled in the state of Iowa, and a 
person within the terms of Section 427.3, and give the 
volume and page on which the certificate of satisfactory 
service, order of separation, retirement, furlough to reserves. 
Inactive status or honorable discharge or certified copy thereof 
is recorded in the office of the county recorder, and may 
include the designation of the property from which he desires 
said exemption or reduction to be made, and shall further 
state that he IS the equitable and legal owner of the property 
designated therein 1. 

"The laws pertaining to military service tax exemptions do not specifi
cally provide that an 'offer to buy* qualifies the applicant as 'the 
equitable and legal owner of the property designated1. 

"There appear to be a number of persons In the state who each 
year seek to qualify for either a homestead tax credit or a military 
service tax exemption where they in fact hold on or before July 1 of 
the year of their application only an 'offer to buy 1, and they do not as 
of July I hold a deed to the property on which they desire the credit 
or exemption applied and neither are they at that date buying the 
property under a contract to purchase. The Opinion Is desired not only 
for the Property Tax Division personnel to have as a guide, but also 
will be of universal Interest to the City and County Assessors, members 
of County Boards of Supervisors, and County Auditors In the state." 

You have cited Iowa Code, Section 4 2 5 . 1 1 ( 2 ) , which reads as follows 

In regard to the homestead exemptions 

"425.11 Definitions. For the purpose of this chapter and 
wherever used in this chapter; 

«* * *. 
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"2. The word, 'owner1, shall mean the person who holds 
the fee simple title to the homestead, and In addition shall mean the 
person occupying as a surviving spouse or the person occupying under 
a contract of purchase where it Is shown that not less than one-tenth 
of the purchase price named In the contract actually has been paid 
and which Contract has been recorded in the office of the county 
recorder of the county in which the property Is located, or the person 
occupying the homestead under devise or by operation of the inheritance 
laws where the whole interest passes Or where the divided interest is 
shared only by persons related or formerly related to each other by blood, 
marriage or adoption, or the person occupying the homestead under a 
deed which conveys a divided Interest where the divided interest i s 
shared only by persons related or formerly related to each other by 
blood, marriage or adoption," 

The general rule Is that tax exemption statutes are strictly construed 

against those claiming the exemption and the claimant must show that he 

qualifies under the statute. 

Also, it should be noted that in a general discussion of contracts 

there are several elements needed before a contract exists. Among them are 

offer and acceptance. Until an offer made by one party to the proposed contract 

is accepted by the other party, there is no contract. 

In re the Homestead Exemption. As you have pointed out in your letter, 

the statute contains no reference to an "offer to buy". If an offer to buy were 

to be the basis for qualification for the exemption, It would have to be under 

the "contract of purchase" provision of the statute. But until there is an 

acceptance of the offer, there is no "contract" of any kind. Therefore, the 

exemption qualification is not met. 

That this is correct can be illustrated. Any number of people could 

make an "offer to buy" a particular home on the same day. Wow, If the "offer 
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to buy" was sufficient for the exemption, then any number of people could 

legitimately claim an exemption on a given homestead. Certainly, no one 

will argue that this was the intent of the Legislature as expressed by the 

statute. 

Consequently, it Is my opinion that an offer to buy will not entitle 

the offeror to the homestead exemption regardless of whether or not the 

tender of money accompanies the offer, or whether or not the offeror lives 

on the premises. 

In regard to the Military Service Tax Exemption, the answer is the 

same. 

In an Attorney General's Opinion, 1942, p. 44, the phrase "equitable 

and legal owner of the property designated" was discussed. This opinion, 

along with Attorney General's Opinion, 1925-26, at page 50, allows a 

veteran under a contract of purchase to receive the exemption. The reasoning 

above in regard to the contract of purchase in re Homestead Exemption is 

equally applicable here and would rule out the granting of the Military Exemption 

on the basts of an offer to buy. 

Very truly yours, 

Wm. E. Adams 
Assistant Attorney General 

WEA:fs 



LABOR* H e a l t h s t a n d a r d s at r a i l r o a d s t a t i o n s — D e c i s i o n 
c o n c e r n i n g a c c i d e n t r e p o r t i n g i n r a i l r o a d maintenance shops 
does not s p e c i f i c a l l y c o v e r s i t u a t i o n of h e a l t h s t a n d a r d s 
at r a i l r o a d s t a t i o n s . 1 ^ ; . "to L 0 W c U f e o * U^^f 

J u l y l * f , i 9 6 0 

Honorable Don Lowe 
Commissioner, Bureau of Labor 
L O C A L 
Dear Mr. Lowe* 

T h i s w i l l acknowledge r e c e i p t o f o p i n i o n r e q u e s t 
from your o f f i c e , i n which you s t a t e : 

"Under da t e o f May 9th Mr. K a i l em 
Deputy Commissioner, r e q u e s t e d an A t t o r n e y 
G e n e r a l ' s O p i n i o n as t o whether or not the 
Bureau o f Labor has j u r i s d i c t i o n over those 
p e r s o n s employed a t the Linwood S t a t i o n . 

"As you know, Judge Needham handed 
down a d e c i s i o n i n t h e P o l k County D i s t r i c t 
C o u r t on January 28, 1959> p l a c i n g r a i l r o a d s 
under C h a p t e r s 66 and 91 o f the Iowa Code. 

"We would l i k e to be informed a t t h i s 
time as t o whether t h i s d e c i s i o n c o n c e r n i n g 
h e a l t h measures i s broad enough to p l a c e 
p e r s o n n e l o f a r a i l r o a d , employed i n b i l l i n g 
and o t h e r c l e r i c a l d u t i e s , under our j u r i s -
d i c t i o n . They have t a k e n up t h i s m a tter w i t h 
the S c o t t County A t t o r n e y and he i n t u r n has 
r e f e r r e d them to us* We a l s o have on f i l e 
a l e t t e r from the S t a t e H e a l t h Department 
r e g a r d i n g t h i s m a t t e r * I t i s our u n d e r s t a n d i n g 
t h i s s t a t i o n r e g u l a r l y employs two p e r s o n s 
t h a t they have no d r i n k i n g water and no washing 
f a c i l i t i e s , however, they do have an outdoor 
p r i v y." 
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Mr. K a l l e m ' s l e t t e r o f Hay 9, i960, t o which you 
r e f e r , i n c l u d e d a f i l e which i n d i c a t e d t h a t the C h i c a g o , 
Rock I s l a n d and P a c i f i o R ei1 road Company employed two 
p e r s o n s i n a c l e r i c a l C a p a c i t y a t t h e i r Linwood S t a t i o n , 
but p r o v i d e d no d r i n k i n g water or washing f a c i l i t i e s f o r 
them. 

The o p i n i o n by Judge D. D. Needham of the P o l k County 
D i s t r i c t C o u r t , to which you r e f e r , handed down Ja n u a r y 26, 
1959» E q u i t y No* 6*+905, h e l d t h a t a shop m a i n t a i n e d by a 
r a i l r o a d f o r the manufacture or the r e p a i r o f e n g i n e s and 
o t h e r r o l l i n g s tock i s a "workshop" w i t h i n the meaning o f 
S e c t i o n s 88.11 through 88.13, 1958 Code o f Iowa, and t h a t 
t h e r e f o r e r a i l r o a d s were r e q u i r e d to r e p o r t a c c i d e n t s which 
o c c u r r e d i n such shops to the Bureau o f Labor, under the 
p r o v i s i o n s o f S e c t i o n 91 *12 , 1958 Code o f Iowa. 

T h i s d e c i s i o n c o n f i r m e d an e a r l i e r A t t o r n e y G e n e r a l ' s 
O p i n i o n , r e p o r t e d a t 1956 O p i n i o n s o f the A t t o r n e y G e n e r a l 
l57» which h e l d e x a c t l y the same* 

A p p l i c a b l e s t a t u t e s o f the 1958 Code o f Iowa p r o v i d e s 

"88.1 Enforcement. I t s h a l l be the duty 
o f the commissioner o f l a b o r o f the s t a t e , and 
the mayor and c h i e f o f p o l i c e o f e v e r y c i t y . o r 
town, to e n f o r c e the p r o v i s i o n s o f t h i s c h a p t e r . " 

soft* E very m a n u f a c t u r i n g or m e r c a n t i l e e s t a b l i s h 
ment, workshop, o r h o t e l i n which f i v e or more 
pe r s o n s are employed, s h a l l be p r o v i d e d w i t h a 
s u f f i c i e n t number o f water c l o s e t s , e a r t h c l o s e t s , 
or p r i v i e s f o r the r e a s o n a b l e use o f t h e p e r s o n s 
employed t h e r e i n , which s h a l l be p r o p e r l y screened 
and v e n t i l a t e d and k e p t a t a l l t i m e s i n a c l e a n 
c o n d i t i o n and f r e e from a l l obscene w r i t i n g o r 
marking) and such water c l o s e t s o r p r i v i e s s h a l l 
be s u p p l i e d i n the p r o p o r t i o n of a t l e a s t one 
to e v e r y twenty employees:, and i f women o r g i r l s 
a r e employed i n such e s t a b l i s h m e n t , the water 
c l o s e t s , e a r t h c l o s e t s , o r p r i v i e s used by them 
s h a l l have s e p a r a t e approaches and be s e p a r a t e 
and apart from those used by the men or boys." 

"88.2 

"88*3 i f t j h f n f i , f a c i l i t i e s . In f a c t o r i e s , 
m e r c a n t i l e e s t a b l i s h m e n t s , m i l l s , and workshops, 
adequate washing f a c i 1 i t i e s s h a l 1 be p r o v i d e d 
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f o r a l l employees: and when the l a b o r performed 
by the employees i s o f such a c h a r a c t e r as t o 
r e q u i r e or make n e c e s s a r y a change o f c l o t h i n g , 
w h o l l y or i n p a r t , by the employees, t h e r e s h a l l 
be p r o v i d e d a d r e s s i n g room, o r rooms, l o o k e r s 
f o r k e e p i n g c l o t h i n g , and adequate washing 
f a c i l i t i e s s e p a r a t e f o r each sex, and no p e r s o n 
o r p e r s o n s s h a l l be a l l o w e d to use the f a c i l i t i e s 
a s s i g n e d to the o p p o s i t e sex* A s u f f i c i e n t s u p p l y 
o f water s u i t a b l e f o r d r i n k i n g p urposes s h a l l be 
p r o v i d e d . " 

"91*1 Labor c o m m i s s i o n e r . The bureau o f 
l a b o r s h a l l be under the c o n t r o l o f a l a b o r 
commissioner, who s h a l l have h i s o f f i c e at the 
seat o f government and s h a l l devote h i s e n t i r e 
time to the d u t i e s o f h i s o f f i c e . " 

"91.5 Q ^ e r .QytUff;*, — J u r i s d i c t i o n i n 
g e n e r a l . The commissioner s h a l l have j u r i s d i c t i o n 
and i t s h a l l be h i s d u t y to s u p e r v i s e the e n f o r c e 
ment of» 

1* A l l laws r e l a t i n g to s a f e t y a p p l i a n c e s 
and i n s p e c t i o n t h e r e o f and h e a l t h c o n d i t i o n s i n 
m a n u f a c t u r i n g and m e r c a n t i l e e s t a b l i s h m e n t s , 
workshops, machine shops, and o t h e r i n d u s t r i a l 
c o n c e r n s w i t h i n h i s j u r i s d i c t i o n * 

2. A l l laws o f t h e s t a t e r e l a t i n g t o c h i l d 
l a b o r * 

3* A l l laws r e l a t i n g to the s t a t e f r e e 
employment bureau and employment a g e n c i e s * 

h. Such o t h e r p r o v i s i o n s o f law as a r e 
now or s h a l l h e r e a f t e r be w i t h i n h i s j u r i s d i c t i o n * " 

"91.15 P e f j n l t l 9 f V o f Urm,s. The e x p r e s s i o n s 
' f a c t o r y 1 , ' m i l l 1 , 'workshop', 'mine', ' s t o r e ' , 
' b u s i n e s s house*, and ' p u b l i c o r p r i v a t e work', as 
used i n t h i s c h a p t e r , s h a l l be c o n s t r u e d t o mean 
any f a c t o r y , m i l l , workshop, mine, s t o r e , b u s i n e s s 
house, p u b l i c o r p r i v a t e work, where wage e a r n e r s 
are employed f o r a c o m p e n s a t i o n * " 

" ^ . 1 0 G e n e r a l J u r i s d i c t i o n . The commission 
s h a l l have g e n e r a l s u p e r v i s i o n o f a l l r a i l r o a d s i n 
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the s t a t e , e x p r e s s companies, c a r companies, 
s l e e p i n g - c a r companies, f r e i g h t and f r e i g h t -
l i n e companies, i n t e r u r b a n r a i l w a y companies, 
motor c a r r i e r s , and any common c a r r i e r engaged 
i n the t r a n s p o r t a t i o n o f pas s e n g e r s o r f r e i g h t 
by r a i l r o a d s , e x cept s t r e e t r a i l r o a d s , and a l s o 
a l l l i n e s f o r t h e t r a n s m i s s i o n , s a l e , and 
d i s t r i b u t i o n o f e l e c t r i c a l c u r r e n t f o r l i g h t , 
h e a t , o r power, except i n c i t i e s and towns. 
I t s h a l l i n v e s t i g a t e any a l l e g e d n e g l e c t o r 
v i o l a t i o n o f law by any such common c a r r i e r , 
i t s a g e n t s , o f f i c e r s , o r employees." 

Your s p e c i f i c q u e s t i o n i s : 

"tie would l i k e t o be informed as to whether 
t h i s d e c i s i o n ( r e f e r r i n g t o Judge Needhara'6 
d e c i s i o n ) c o n c e r n i n g h e a l t h measures i s broad 
enough t o p l a c e p e r s o n n e l o f a r a i l r o a d , 
employed i n b i l l i n g and o t h e r c l e r i c a l d u t i e s , 
under our j u r i s d i c t i o n . " 

Judge Needham's d e c i s i o n concerned maintenance shops, 
not s t a t i o n s , and the r e p o r t i n g o f a c c i d e n t s , not the 
a p p l i c a b i l i t y o f h e a l t h s t a n d a r d s . T h e r e f o r e , i t i s ray 
o p i n i o n t h a t the d e c i s i o n does not s p e c i f i c a l l y c o v e r the 
Linwood S t a t i o n s i t u a t i o n * 

Very t r u l y y o u r s , 

F C l b l 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 



CITIES AND TOWNSs P o l i c e and / i r e R e t i r e m e n t — S e c t i o n 
^ 1 1 . 6 ( 5 ) ' , as amended by ̂ h a s + er 2 9 3 , A c t s o f the 5 8 t h G e n e r a l 
Assembly, a l l o w s p o l i c e and f i r e members d i s a b l e m e n t 
r e t i r e m e n t upon a mere showing o f h e a r t d i s e a s e . ^ * ~ c i i \ "t~o 

J u l y ' 1 5 , I960 

Mr. John J . Hurray 
Webster County A t t o r n e y 
611 S n e l l B u i l d i n g 
F o r t Dodge, Iowa 

Dear Mr. Murray: 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f J u l y 5» 
i n which you s t a t e s 

"A q u e s t i o n o f scope and magnitude has come 
up w i t h r e f e r e n c e t o the r e t i r e m e n t o f p o l i c e 
o f f i c e r s and f i r e department members under the 
r e c e n t a c t s o f the 5 o t h G e n e r a l Assembly, 
s p e c i f i c a l l y Chapter 2 9 3 * 

" F o r m e r l y , f o r many y e a r s members o f the 
P o l i c e and F i r e Department c o u l d r e t i r e on phy
s i c a l d i s a b i l i t y p e n s i o n s f o r i n j u r i e s o c c a s i o n e d 
i n the l i n e o f s e r v i c e . The 5 9 t n G e n e r a l Assembly 
brought i n t h i s s e r v i c e , but have added the f o l 
l o w i n g s p e c i f i c languages 'an i n j u r y o r d i s e a s e 
i n c u r r e d i n or a g g r a v a t e d by the a c t u a l performance 
o f duty a t some d e f i n i t e t i m e o r p l a c e ' • The 
q u e s t i o n p r e v i o u s l y w i t h r e f e r e n c e to i n j u r y has 
been r e l a t i v e l y s i m p l e because u s u a l l y t h e r e was 
overwhelming e v i d e n c e o f the man g e t t i n g h u r t 
at a d e f i n i t e time and p l a c e s u p p o r t e d by the 
m e d i c a l examiner's r e p o r t t h a t he c o u l d not any 
l o n g e r f u n c t i o n i n t h e s e d u t i e s * 

"Now, however, w i t h r e f e r e n c e to d i s e a s e 
t h e s e c t i o n s p e c i f i c a l l y s t a t e s t h a t ' t h i s s e c t i o n 
s h a l l mean h e a r t d i s e a s e ' • • • and s h a l l be 
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presumed t o have been c o n t r a c t e d w h i l e on 
a c t i v e duty as a r e s u l t o f s t r a i n o r the 
i n h a l a t i o n o f n o x i o u s fumes, e t c * 

"With r e f e r e n o e t o h e a r t d i s e a s e under 
the language o f the s e c t i o n our q u e s t i o n i s : 
Must the a p p l i c a n t f o r p e n s i o n , because o f 
h e a r t d i s e a s e a g g r a v a t e d by the a c t u a l p e r 
formance o f d u t y , be r e q u i r e d to s e t out i n 
h i s a p p l i c a t i o n t o the s a t i s f a c t i o n o f the 
p e n s i o n board f a c t s t o show a d e f i n i t e time 
and p l a c e t h a t the h e a r t d i s e a s e o c c u r r e d 
and what c o n n e c t i o n i t had w i t h h i s work when 
i t o c c u r r e d , i n o t h e r words does the s e c t i o n 
mean a mere showing o f h e a r t d i s e a s e as to be 
presumed s u f f i c i e n t t o a u t o m a t i c a l l y r e t i r e 
the man, o r must he make a showing t h a t i t 
i n some way was o c c a s i o n e d by h i s work." 

S e c t i o n * f l l . 6 ( 5 ) , 1958 Code o f I owe, as amended by 
Chapter 293» A c t s o f t h e 58th G e n e r a l Assembly, p r o v i d e s : 

"5* A c c i d e n t a l d i s a b i l i t y b e n e f i t . Upon 
a p p l i c a t i o n o f a member i n s e r v i c e o r o f the 
c h i e f o f the p o l i c e or fir© departments, 
r e s p e c t i v e l y , any member who has become t o t a l l y 
and permanently i n c a p a c i t a t e d f o r duty as the 
n a t u r a l and p r o x i m a t e r e s u l t o f an I n j u r y o r 
d i s e a s e i n c u r r e d i n o r a g g r a v a t e d by the a c t u a l 
performance o f d u t y a t some d e f i n i t e time and 
p l a c e , o r w h i l e a c t i n g p ursuant to o r d e r , o u t 
s i d e o f the c i t y o r town by which he i s r e g u l a r l y 
employed, s h a l l be r e t i r e d by the r e s p e c t i v e 
board o f t r u s t e e s , p r o v i d e d , t h a t the m e d i c a l 
board s h a l l c e r t i f y t h a t such member i s m e n t a l l y 
o r p h y s i c a l l y i n c a p a c i t a t e d f o r f u r t h e r p e r f o r 
mance o f d u t y , t h a t such i n c a p a c i t y i s l i k e l y to 
be permanent and t h a t such member s h o u l d be 
r e t i r e d . 

" Should a member i n s e r v i c e o r the c h i e f 
o f the p o l i c e o r f i r e departments become i n c a p a 
c i t a t e d f o r duty as a n a t u r a l o r p r o x i m a t e 
r e s u l t o f an i n j u r y o r d i s e a s e i n c u r r e d i n or 
a g g r a v a t e d by the a c t u a l performance o f d u t y 
a t s o r a e d e f i n i t e t ime o r p l a c e o f w h i l e a c t i n g , 
pursuant t o o r d e r , o u t s i d e the c i t y o r town 
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by which he i e r e g u l a r l y employed, he s h a l l , 
upon b e i n g found t o be t e m p o r a r i l y i n c a p a c i t a t e d 
f o l l o w i n g an e x a m i n a t i o n by the board o f t r u s t e e s , 
be e n t i t l e d to r e c e i v e h i s f u l l pay and a l l o w a n c e s 
u n t i l re-examined by s a i d board and found t o be 
f u l l y r e c o v e r e d o r p e r m a n e n t l y d i s a b l e d . 

" D i s e a s e under t h i s s e c t i o n s h a l l mean 
h e a r t d i s e a s e or any d i o f the l u n g s or 
r e s p i r a t o r y t r a c t and s h e l l be presumed to have 
been c o n t r a c t e d w h i l e on a c t i v e d u t y as a r e s u l t 
o f s t r a i n o r the i n h a l a t i o n o f n o x i o u s fumes, 
p o i s o n or g a s e s . " 

Under the Iowa Workmen's Compensation S t a t u t e , 
s p e c i f i c a l l y s e c t i o n 8 5 * 6 l ( 5 ) ( c ) , d i s a b i l i t y due t o d i s e a s e 
i s not compensable u n l e s s the d i s e a s e r e s u l t s from an i n j u r y . 
Under t h i s s t a t u t e , t h e Iowa Supreme Court has h e l d t h a t an 
award o f compensation may be made f o r d i s a b i 1 i t y due t o h e a r t 
d i s e a s e o n l y i f the d i s e a s e was a g g r a v a t e d and a c c e l e r a t e d 
by an a c c i d e n t a l ' i n j u r y , f a,r,rpy, y* yf)$\ P e e r C U Y . C f t t t 
198 Iowa 922, 200 N.W. 625. 

However, s e c t i o n *H 1.6(5), as amended, s p e c i f i c a l l y 
p r o v i d e s t h a t i n j u r y or d i s e a s e makes a member i n s e r v i c e 
o f the p o l i c e o r f i r e departments e l i g i b l e f o r r e t i r e m e n t * 
The l a s t paragraph o f *+H.6(5) s p e c i f i c a l l y p r o v i d e s t h a t , 
" D i s e a s e under t h i s s e c t i o n s h a l l mean h e a r t d i s e a s e • • • 
and s h a l l be presume^ t f f i have been e^n tracked,, whUfl ,ftH 
a c t i v e d u t y . " (Emphasis added) 

I t i s a well-known r u l e o f s t a t u t o r y c o n s t r u c t i o n t h a t 
s t a t u t e s must be c o n s t r u e d t o g i v e e f f e c t t o e v e r y p a r t 
t h e r e o f , and t h a t the L e g i s l a t u r e does not enact a p r o v i s i o n 
t h a t s e r v e s no purpose. H o l z h a u s e r v. Iowa S t a t e Tax 
Commission. 2**5 Iowa 525, 62 N.f* 2d 229. 

T h e r e f o r e , s i n c e the L e g i s l a t u r e amended s e c t i o n 
*+ll*6(5) t o a l l o w a member i n s e r v i c e to be r e t i r e d i f 
d i s a b l e d by d i s e a s e , and s p e c i f i c a l l y p r o v i d e d t h a t d i s e a s e 
s h o u l d i n c l u d e h e a r t d i s e a s e and t h a t i t would be presumed 
t h a t the h e a r t d i s e a s e was c o n t r a c t e d w h i l e on a c t i v e d u t y , 
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i t i s my o p i n i o n t h a t t h a answer to the q u e s t i o n you p r o 
pound i s t h a t * because o f the s a i d p r e s u m p t i o n , a mere 
showing o f h e a r t d i s e a s e i s enough t o r e t i r e a man under 
the p r o v i s i o n s o f s e c t i o n J+11.6(5)» 195B Code o f Iowa, as 
amended by Chapter 293» A c t s o f t h e 58th G e n e r a l Assembly* 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C s b l 



The budget and f i n a n c i a l control committee has power; tolia&er ~ 
an a l l o c a t on fQr~a,|d to a school d i s t r i c t which, by reason of 
reduction In .area daring the blennlum resul t i n g from reorganiza
t i o n , Is unable to carry on a reasonable educational program 
as determined by the state department of public Instruction, 
without levying a tax In excess of 100 m l f l s . j y i y | 8 # i $ 6 o 

Hon* George L. Paul 
Budget and Control Committee 
Brooklyn, Iowa 
Ooar Sirs 

Receipt Is acknowledged of your Inquiry as to whether or 
not the budget and f i n a n c i a l control committee can make an a l 
location f or a i d to a school d i s t r i c t which, by reason of re
duction In area during the blennlum r e s u l t i n g from reorganiza
t i o n . Is unable to carry on a reasonable educational program 
as determined by the state department of public Instruction, 
without levying a tax In excess of 100 m i l l s . 

The authority of the budget and f i n a n c i a l control commit
tee to make a l l o c a t i o n from the contingency fund i s l i m i t e d 
In Section 1, Chapter 57, Laws of the 58th G.A., by the f o l 
lowing languagei 

H . . . al l o c a t i o n s therefrom may be made only f o r 
contingencies a r i s i n g during the blennlum which are 
le g a l l y payable from funds of the state*" 
Therefore, a l l o c a t i o n i n the circumstances described de

pends upon the existence oft 
I) A contingency, 
l\ a r i s i n g during the blennlum, 
,3) l e g a l l y payable from funds of the state. 
The facts given In your inquiry reveal that the matter 

meets the test of having arisen during the blennlum. P e r t i 
nent to the two remaining q u a l i f i c a t i o n s Is the following 
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language appearing In Section 1, Chapter 13, Laws of the 58th 
General Assemblyt 

i ^ f q p n c y a i d f o r schools ••«•»*$100,000,00 
(Nona of such a i d s h a l l be d i s t r i b u t e d to any school 
which the department estimates could maintain reasonable 
educational standards without levying a tax in excess of 
one hundred (100) m i l l s ) ..." (Emphasis supplied) 
P r i o r opinions of t h i s department define a "contingency" 

as an "emergency*" See 1953 Report of the Attorney General. 
pages 238 to ZkZ, 246, O r d i n a r i l y the existence of an 
"emergency" Is a question of fact to be determined by the 
committee but here, the condition of being unable to provide 
reasonable educational standards on a levy of 100 m i l l s or 
less Is defined as an "emergency" by the quoted statute. 
The committee should, however, obtain the "estimate" of the 
department Of public Instruction to that e f f e c t f o r the record. 

The statute also reveals that a i d to such school, d i s t r i c t s 
Is l e g a l l y payable from state funds as a fund was appropriated 
fo r that vary purpose but has been exhausted. 

The existence of the appropriation In the above-quoted 
extract from Chapter 13 a l s o avoids objection to such a l l o e a * 
tloit that might otherwise e x i s t under the provision In Chapter 
57 that. 

"The budget and f i n a n c i a l control committee s h a l l not 
a l l o c a t e any funds f o r any purpose or project which 
was presented to the general assembly by way of a b i l l 
and which f a i l e d to become enacted Into law." 

The existence of the provision quoted from Chapter 13 shows 
that a b i l l covering the subject was, enacted Into law. 
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Therefore, Me conclude that the committee has power to 
make the a l l o c a t i o n . 

Very t r u l y yours, 

OSiLCAtmmhU 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 



W W t f H M ^ a t r ^ Retail seller of cigarettes telling them in two different 
businesses, which he owns, within single building needs only one permit. 

Loren H. Brown 
Mitchell County Attorney 
Osage, Iowa 

Dear Mr. Brown: 

We am In receipt of your letter of June 24, I 9 6 0 , requesting an opinion 

as to whether or not two permits are needed by a retailer under the following facts: 

"Mr* 'X' operates a restaurant and grocery store, beth 
located in the same building, both having the same street address, 
in the Town of *Y', Mitchell County, Iowa? Mr, *X' seMsxlgaret-
tes In the restaurant and also In the grocery store at retail; 

"There Is an inside, connecting doer between the grocery 
store and the restaurant; Customers freely and frequently pass 
through this door from the restaurant area to the grocery store area, 
and vice versa? there Is a wall between the two areas, however; 
The owner keeps but one set of hooks for both the grocery store 
and the restaurant; 

"The grocery store and restaurant operate under the same 
name, or common name; Mr. 'X' personally owns and operates 
both the grocery store and the restaurant; Mr. 'X' intends to oper
ate the grocery store and the restaurant as one place of business; 

ufflt. 'X* has hut one retail sales act permit for both the 
grocery store and the restaurant; 

"The grocery store opens about 7 3 0 a.m. and stays open 
until about 1 a.m. of the following day; the restaurant opens about 
5 3 0 a.m., and stays open until about 1 a.m. of the following 
day.1' 

duly 19, X % 0 
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t i k e yett, the only authority which we find applicable i t A.G.O of 1928, 

p. 162* Thl* dealt with a retailer who sold cigarettes at mere tlwa one "stand" in 

a hotel building. The Attorney General ruled that this man needed only one permit. 

Iowa Code Section 98.1 (4) defines place of business: 

"98.1 Definition of words, terms, and phrases 

"The following words, terms, and phrases, when used In 
this chapter, shall, lot the purpose of this chapter, have the mean** 
tags respectively ascribed to them. 

" # * 
w 4 . 'Place of business* Is construed to mean and Include 

any place where cigarettes are sold or where cigarettes are stored 
or kept for the purpose of sale or consumption; or if sold from any 
vehicle or train, the vehicle or train on which or from which such 
cigarettes are sold shall constitute a place of business.' 

Iowa Cede Section 98.13 (10) is also helpful• 

"98.13 Distributor's, wholesaler's, and retailer's permits 

<****, 

" 10. Permit displayed. The permit shall , at a l l times, be t 

publicly displayed by the distributor, wholesaler, or retailer, at his 
place of business, so as to be easily seen by the public and the 
persons authorized to inspect the same, the proprietor or keeper 
of any building or place wherein cigarettes shall be kept for sate, 
or with Intent to s e l l , shall upon request of the commission or any 
pease officer exhibit his permit to so keep and s e l l . His refusal 
of failure to so exhibit such permit shall be prima facie evidence 
that such cigarettes are kept for sate or with Intent to sell in viola
tion of the provisions of this chapter." 

Rote that It says, "proprietor or keeper of any building or place 1 1 and that 

the word "permit* rather than ^permits/ Is used. It would appear from this that the 

legislature did net intend that a permit be required for each spot on the earth when 
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cigarettes were sold providing that oniy one proprietor was operating in tha building 

or the place of business If the place of business did not take up the entire building. 

If two or more proprietors or keepers were selling cigarettes in one place of business 

or building, the result would be otherwise. 

Therefore, we believe that the answer to your question is that only one permit 

Is needed by l&r. s X n . 

Respectfully, 

WEA/t»]f 

William E. Adams 
Assistant Attorney General 



July 19. I960 

Hon, Melvln 0. Synhorst 
Secretary of state 
L O C A L 

Dear Mr. Synhorst: 

This Is to acknowledge receipt of your l e t t e r of July 
Ik, I960, which I s as follows: 

"Your formal opinion Is r e s p e c t f u l l y requested on 
the question* Does the Secretary of State have 
e duty to publish the question *She11 there be e 
Convention to revise the c o n s t i t u t i o n , ami emend 
the same?1 i n newspapers p r i o r to the submission 
of t h i s question to the voters of Iowa at the 
General Election to be held November 8, I960?" 
Sec, 3 . A r t i c l e X, Constitution of the State of Iowa. 

"Convention. See, 3. At the general e l e c t i o n to 
be field in the year one thousand eight hundred end 
seventy, and In each tenth year thereafter, and a l s o 
at such times as the General Assembly may, by law, 
provide, the question, 'Shall there be a Convention 
to revise the Constitution, and amend the same?1 s h a l l 
be decided by the e l e c t o r s q u a l i f i e d to vote for mem* 
bers of the General Assembly* and in case a majority 
of the electors so q u a l i f i e d , voting at such e l e c t i o n , 
f o r and against such proposition, s h a l l decide in favor 
of a Convention for such purpose, the General Assembly, 
at Its next session, s h a l l provide by law f o r the elec
t i o n of delegates to such Convention." 
Sections $9.*t and 39.5, Code 1958, provide* 
"39.4 Proclamation concerning revi s i o n of c o n s t i t u t i o n . 
In the years in which the co n s t i t u t i o n requires a vote 
on the question of c a l l i n g a convention and re v i s i n g the 

provides* 
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co n s t i t u t i o n , the following question s h a l l be included 
In said proclamations 

•Shell there be a convention to revlee the con s t i t u 
t i o n and amend the seme?1" 

jlPtWM f l f f l M F I N The s h e r i f f s h a l l give at 
least ten days notice thereof, by causing a copy of 
such proclamation to be published in some newspaper 
Srlnted In the county? or, I f there be no such paper, 
y posting such a copy In at least f i v e of the most 

public places In the county." 
There being no method of publication on t h i s question 

contained In or required by the Constitution, the General 
Assembly has provided that the method s h a l l be the same as 
that used for the publication of notice of general or special 
e l e c t i o n s , 

\M W T l W f f l f t fry ifc*ef V P a " e * t l n e , pjfle 
"ExpressIo unius est excluslo e l t e r l u s , w e * 
The meaning of the maxim Is that the express mention 
of a thing Implies the exclusion of another d i f f e r e n t 
thing," 
Your question i s therefore answered In the negative. 

Yours very t r u l y , 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 

OStJMGtmmhS 



SEEfrt Sunday c l o s i n g — Under Code s e c t i o n s , 12*+. 20 and ' r 

' . 12M-.3M-, c i t i e s have no d i s c r e t i o n to p e r m i t Sunday s a l e 

J u l y 19, i960 

Mr. R i c h a r d f. Branco 
Ida County A t t o r n e y 
Ida Grove, Iowa 

Dear Mr. Branco: 

R e c e i p t i s acknowledged o f your l e t t e r o f J u l y l 8 
i n which you submit the f o l l o w i n g q u e s t i o n * 

"The q u e s t i o n has come up i n my county 
as to whether or not a town can c o n t r o l s a l e 
and consumption o f beer i n a p r i v a t e G o l f 
and Country C l u b on Sunday. I would appre
c i a t e knowing whether you i n t e r p r e t Chapter 
12^.31 to mean t h a t towns can not c o n t r o l 
the s a l e o f beer by a G o l f C l u b on Sunday or 
whether i t merely r e f e r s t o the c l o s i n g hours 
d u r i n g the week. I would a p p r e c i a t e r e c e i v i n g 
any p r e v i o u s o p i n i o n w r i t t e n on t h i s s u b j e c t 
o r o t h e r c i t a t i o n or case which may be 
a p p r o p r i a t e . " 

The s p e c i f i c p r o v i s i o n o f Code s e c t i o n 12^»3l to which 
your l e t t e r r e f e r s reads as f o l l o w s * 

" C i t i e s and towns s h a l l have the power 
and a u t h o r i t y t o adopt o r d i n a n c e s and county 
boards o f s u p e r v i s o r s s h a l l have the power 
and a u t h o r i t y t o adopt r e s o l u t i o n s f i x i n g the 
hours d u r i n g which i n t o x i c a t i n g l i q u o r s may 
be consumed by any p e r s o n on the p r e m i s e s o f 
p r i v a t e o l u b s o r a s s o c i a t i o n s , except f r a t e r n a l 
o r g a n i z a t i o n s , s e r v i c e c l u b s and bona f i d e g o l f 
and o o u n t r y c l u b s i " 



Mr. R i c h a r d F. Branco , 2 J u l y 19* i 9 6 0 

However, your q u e s t i o n r e f e r s to beer and the quoted 
s t a t u t e r e f e r s t o i n t o x i c a t i n g l i o u o r a . By s t a t u t o r y 
d e f i n i t i o n , beer i s not i n t o x i c a t i n g l i q u o r * See Code 
s e c t i o n 125.2, which p r o v i d e s * 

" D e f i n i t i o n * The word ' l i q u o r * or the 
phrase ' i n t o x i c a t i n g l i q u o r 1 when used i n t h i s 
t i t l e , s h a l l be c o n s t r u e d t o i n c l u d e a l c o h o l , 
brandy, whiskey, rum, g i n , b e e r , a l e , p o r t e r , 
wine, s p i r i t u o u s , v i n o u s , and ma l t l i q u o r , and 
a l l i n t o x i c a t i n g l i q u o r whatever p r o v i d e d , 
however, t h a t the words ' l i q u o r 1 o r ' ' i n t o x i c a t i n g 
l i q u o r ' wherever used i n t h i s t i t l e o f the Code 
s h a l l not be c o n s t r u e d t o i n c l u d e b e e r , a l e . 
p o r t e r , s t o u t , o r any o t h e r malt l i q u o r c o n t a i n i n g 
not more than f o u r p e r c e n t o f a l c o h o l by weight,** 

A l s o , eee Cook v. B o r n h o l d t T 95 N.8. 2d 7^9. 

S i n c e the type o f p e r m i t h e l d by a c l u b i s a c l a s s "E" 
p e r m i t ( see Code s e c t i o n s 12^.1? t o 12^-.i8). Code s e c t i o n 
12*f«20, which a p p l i e s to a l l c l a s s " 8 " p e r m i t t e e s ^ f u r n i s h e s 
the answer to your q u e s t i o n . i t p r o v i d e s i n p e r t i n e n t p e r t * 

"Nor s h a l l any such beer be s o l d or d e l i v e r e d 
to o r consumed by any p e r s o n , on the premis e s o f 
any c l a s s "B" p e r m i t h o l d e r , between the hours 
o f t w e l v e o ' c l o c k m i d n i g h t . o n S a t u r d a y and seven 
o ' c l o c k o f the f o l l o w i n g Monday morning." 

The m a t t e r o f Sunday c l o s i n g i s thus d i r e c t l y c o n t r o l l e d 
by s t a t u t e and i t i s to be noted t h a t e x c e p t i o n t o the 
S t a t u t o r y r u l e by way o f l o c a l o r d i n a n c e i s e x p r e s s l y p r e c l u d e d 
i n Code s e c t i o n 12*+.3*+, which p r o v i d e s i n p e r t i n e n t p a r t * 

w . • • and s a i d c i t y and town c o u n c i l s a re 
f u r t h e r empowered to adopt o r d i n a n c e s , sub i e c t t o 

w r g s a p r f t v i e f t m 2l s e c t i o n 12^.20, f o r 
the f i x i n g o f hours d u r i n g which beer may be s o l d 
and consumed i n the p l a c e s o f b u s i n e s s o f c l a s s 
"B" p e r m i t t e e s • • 

Ve r y t r u l y y o u r s , 

LEOKARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A t b l 



ELECTIONS: C o n s t i t u t i o n a l ,gonVention — The q u e s t i o n , " S h a l l ' 
t h e r e be a J J o n v e n t i o n to r e v i s e the # o n s t i t u t i o n , and amend 
the same?" may b e ^ p l a c e d on v o t i n g machines at the d i s c r e t i o n 
o f the g o v e r n i n g body of the governmental u n i t p u r c h a s i n g the 
machine, i . e., JBoard o f JJupervi s o r s ; c i t y o r town c o u n c i l . 

J u l y 20, I960 

Honorable tfelvin D. S ynhorat 
S e c r e t a r y o f S t a t e 
L O C A L 

Dear Mr. S y n h o r s t s 

You have r e q u e s t e d the o p i n i o n o f t h i a o f f i c e on the 
f o l l o w i n g q u e s t i o n * 

"At the November 6, i 9 6 0 G e n e r a l E l e c t i o n , 
w i l l i t be p e r m i s s i b l e to p l a c e the q u e s t i o n 
' S h a l l t h e r e be a C o n v e n t i o n t o r e v i s e the 
C o n s t i t u t i o n , and amend the same?' on v o t i n g 
machines, o r ©hall t h i a q u e s t i o n be p r i n t e d 
upon a s e p a r a t a b a l l o t t o be g i v e n t o each 
v o t e r i n C o u n t i e s where v o t i n g machines a r e 
used?" 

S e c t i o n 3» A r t i c l e X, C o n s t i t u t i o n o f the S t a t e o f Iowa, 
i s as f o l l o w s : 

" C o n v e n t i o n * SEC. 3* At the g e n e r a l 
e l e c t i o n to be h e l d i n t h e y e a r one thousand 
e i g h t hundred and s e v e n t y , and i n each t e n t h 
y e a r t h e r e a f t e r } and a l s o a t such t i m e s aa 
the G e n e r a l Assembly may, by law, p r o v i d e , 
t h e q u e s t i o n , * * S h a l l t h e r e be a C o n v e n t i o n to 
r e v i s e t h e C o n s t i t u t i o n , and amend the same?' 
s h a l l be d e c i d e d by t h e e l e c t o r s q u a l i f i e d t o 
v o t e f o r members o f t h e G e n e r a l Assembly} 
and i n case a m a j o r i t y o f t h e e l e c t o r s so 
q u a l i f i e d , v o t i n g a t such e l e c t i o n , f o r and 
a g a i n s t such p r o p o s i t i o n , s h a l l d e o i d e i n 
f a v o r o f a C o n v e n t i o n f o r such p u r p o s e , the 
G e n e r a l Assembly, at i t s n e x t s e s s i o n , s h a l l 
p r o v i d e by law f o r t h e e l e c t i o n o f d e l e g a t e s 
t o such C o n v e n t i o n . " 



Honorable M e l v i n D* S y n h o r s t -2- J u l y 20, i960 

S e e t i o n 6, Chapter 95i A c t e o f t h e 56th G e n e r a l Assembly, 
i s «s f o l l o w s i 

"SEC. 6. Ch a p t e r f i f t y - t w o (52), Code 1958, 
i t hereby amended by a d d i n g the f o l l o w i n g ! •Con
s t i t u t i o n a l amendments and p u b l i c measures i n c l u d i n g 
bond i s s u e s may be v o t e d on t h e v o t i n g machines i n 
the f o l l o w i n g manners 

n l T h e e n t i r e amendment o r p u b l i c measure s h a l l 
be p r i n t e d and d i s p l a y e d p r o m i n e n t l y i n a t l e a s t 
two (2) p l a c e s w i t h i n t h e v o t i n g p r e c i n c t and on t h e 
l e f t hand s i d e i n s i d e t h e c u r t a i n o f each v o t i n g 
machine, s a i d p r i n t i n g t o be i n c o n f o r m i t y w i t h t h e 

f r o v l s i o n s o f Chapter f o r t y - n l n o ( ^ 9 ) * Code 195&* 
he amendment o r p u b l i c measure s h a l l be summarized 

by the a u d i t o r o r c i t y c l e r k and i n the l a r g e s t t y p e 
p o s s i b l e p r i n t e d on t h e i n s e r t s used i n s a i d v o t i n g 
machines* In the c a s e o f an amendment o r measure to 
be v o t e d upon i n more than one co u n t y * the summary 
s h a l l be worded by t h e s e c r e t a r y o f s t a t e and s a i d 
summary s h a l l be used In each c o u n t y * 

"•Any p o r t i o n o f s e c t i o n s f o r t y - n i n e p o i n t 
f o r t y - t h r e e (^9*^3)» f o r t y - n i n e p o i n t f o r t y ~ f o u r 
(^•9.^). f o r t y - n i n e p o i n t f o r t y - f i v e {*f9A5)» f o r t y -
n i n e p o i n t f o r t y - s i x {k^»k6)f f o r t y - n i n e p o i n t 
f o r t y - s e v e n 0*9***?)* or f o r t y - n i n e p o i n t f o r t y -
e i g h t {k9M)f Code 1953, i n c o n f l i c t h e r e w i t h i s 
hereby d e c l a r e d i n a p p l i c a b l e t o t h o s e c o u n t i e s 
which have adopted v o t i n g machines and f o l l o w t h e 
pro c e d u r e o f t h i s s e c t i o n * 1 

"Approved May l5# 1959#tt 

T h i s o f f i c e has s a i d , i n 1928 O p i n i o n s o f the A t t o r n e y 
G e n e r a l , page **17* 

"September 26, 1928, S e c r e t a r y o f S t a t e * 
1 w i s h t o acknowledge r e c e i p t o f your f a v o r o f 
the 25th i n which you ask our o p i n i o n on the 
f o l l o w i n g q u e s t i o n * 

" ' W h i le t h i s department does n o t have s u p e r 
v i s i o n o f e l e c t i o n s u p p l i e s , we a r e d a i l y r e c e i v i n g 
i n q u i r i e s as t o the l e g a l i t y o f the use o f v o t i n g 
machines t o h a n d l e t h e s p e c i a l b a l l o t t o be v o t e d 
on November 6th* T h i s b a l l o t w i l l be a p p r o x i m a t e l y 
17x22" In s i z e , and c a r r i e s both the C o n s t i t u t i o n a l 
Amendment and the P u b l i c Measure, the law r e q u i r i n g 
both to be p l a c e d on one b a l l o t * ' 



Honorable M e l v i n D. Synhoret - 3 - J u l y 20, I960 

"The q u e s t i o n s u b m i t t e d appears t o be more a 
m e c h a n i c a l than l e g a l q u e s t i o n * I f t h e b a l l o t 
c o n t a i n i n g the c o n s t i t u t i o n a l amendment and p u b l i c 
measure t o be v o t e d upon can be c o n t a i n e d i n the 
v o t i n g machine, t h e r e i s n o t h i n g In the s t a t u t e t o 
p r o h i b i t the use o f the machine i f the w i l l o f t h e 
v o t e r can be p r o p e r l y r e g i s t e r e d t h e r e o n * The 
s t a t u t e , however, i n the c h a p t e r r e l a t i n g to the 
use o f v o t i n g machines, does p r o v i d e f o r and a u t h o 
r i s e s the use o f s e p a r a t e b a l l o t s f o r c o n s t i t u t i o n a l 
amendments and o t h e r p u b l i c measures* We r e f e r you 
to S e c t i o n 926, Code, 1927« ( S e c t i o n 52.2 1*, Code o f 
1956}* I t would appear t h a t the l e g i s l a t u r e c o n 
t e m p l a t e d th e use o f s e p a r a t e b a l l o t s f o r c o n s t i t u 
t i o n a l amendments and o t h e r p u b l i c measures i n 
p r e c i n c t s where v o t i n g machines a r e used.* 1 

Thus, t h i s o f f i c e has l o n g been o f the o p i n i o n t h a t the 

manner o f s u b m i s s i o n t o t h e e l e c t o r s o f c o n s t i t u t i o n a l 

amendments and o t h e r p u b l i c measures i s m a i n l y a matter o f 

mechanics s u b j e c t t o the d i r e c t i o n o f the G e n e r a l Assembly* 

The f u r t h e r q u e s t i o n remains* i s the p r o p o s i t i o n as 

s t a t e d i n S e c t i o n 3, A r t i c l e X, C o n s t i t u t i o n o f Iowa, a p u b l i c 

measure? 

The Ohio C o u r t , i n t h e c a s e o f MqfaXUn, ,Y«, CHy o f ftMWd, 

26 Ohio Dec* 19 Ohio N.P*, N*S., l*+5 d e f i n e d "measure"* 

The Court s a i d t 

"A 'measure 1 i s a n y t h i n g d e v i s e d o r done w i t h 
a view t o the accomplishment o f a p urpose; a p l a n 
o r c o u r s e o f a c t i o n Intended t o o b t a i n some o b j e c t i v e ; 
a l e g i s l a t i v e enactment proposed o r adopted; any 
c o u r s e o f a c t i o n proposed o r adopted by a government*" 

In the c a s e o f Whipple v* Eddy. k$ N.E. 788, the I l l i n o i s 

Supreme Co u r t s a i d t h a t t h e " p r o p o s i t i o n " f o r or a g a i n s t 

e s t a b l i s h i n g a township h i g h s c h o o l i n s a i d township was a 

" p u b l i c measure" under I l l i n o i s s t a t u t e s * 



Honorable ttelvin &» S y n h o r s t J u l y 20, i960 

In t h e absence o f any s t a t u t o r y o r j u d i c i a l d e f i n i t i o n 

o f a " p u b l i c measure" i n tows, I f i n d no e v i d e n c e o f a n y 

l e g i s l a t i v e i n t e n t t o e x c l u d e the p r o p o s i t i o n s t a t e d In 

S e c t i o n 3» A r t i c l e X, C o n s t i t u t i o n o f Iowa, from the o p e r a t 

o f Chapter 52 as amended, Code o f 1958» 

On November 29, I 9 l 5 , t h e f o l l o w i n g p r o p o s i t i o n was 

s u b m i t t e d t o the v o t e r s o f t h e C i t y o f Dee Moines on a 

p r i n t e d b a l l o t s 

" S h a l l the p r o p o s i t i o n t o e s t a b l i s h a 
m u n i c i p a l c o u r t i n t h e C i t y o f Deo Moines, 
Iowa, under and by v i r t u e o f the p r o v i s i o n s o f 
S e c t i o n 69**~cl t o 691*u"fcc5l o f the Supplemental 
Supplement t o the Code o f Iowa, 191? be adopted?" 

In the case o f Vounker y, 3ujftftftjB» 173 Iowa 663 , 669, 

156 N*W* 2*+, which i n v o l v e d t h e r a s u l t s o f t h e e l e c t i o n , t h 

Iowa Supreme Co u r t s a i d * 

" I t I s contended by d e f e n d a n t s t h a t S e c t i o n s 
U37-a7 to U37-s27 o f t h e Code Sun*, 1913# ( C h a p t e r 
52, Code o f Iowa, 1958. a s amended), p r o v i d i n g f o r 
the use o f v o t i n g machines 'at a l l s t a t e , c o u n t y , 
c i t y , town, p r i m a r y and township e l e c t i o n s h e r e * 
a f t e r h e l d i n the s t a t e o f Iowa' a p p l y o n l y t o 
e l e c t i o n s o f o f f i c e r s * S e c t i o n 113y~a27 ( S e c t i o n 
52*2*+, Coda o f 1958) p r o v i d e s * 

"'AH o f the p r o v i s i o n s o f the e l e c t i o n lew 
now i n f o r c e and not I n c o n s i s t e n t w i t h the p r o 
v i s i o n s o f t h i s a c t s h a l l a p p l y w i t h f u l l f o r c e 
t o a l l c o u n t i e s , c i t i e s , and towns a d o p t i n g t h e 
use o f v o t i n g machines. N o t h i n g i n t h i s a c t s h a l l 
be c o n s t r u e d as p r o h i b i t i n g the use o f a s e p a r a t e 
b a l l o t f o r c o n s t i t u t i o n a l amendments and o t h e r 
p u b l i c measures*' 

" t h e l a s t c l a u s e o f t h i s s e c t i o n e x p r e s s l y 
a u t h o r i z e s the use o f the s e p a r a t e b a l l o t i n sub
m i t t i n g ' o t h e r p u b l i c measures', when the v o t i n g 
i s by v o t i n g machine. T h i s b i l l e x p r e s s l y comes 
under t h i s head*" 



Honorable M e l v i n D. S y n h o r s t -5- J u l y 20, i960 

1 an t h e r e f o r e o f t h e o p i n i o n t h a t , a t t h e November 8, 

I960 G e n e r a l E l e c t i o n , t h e q u e s t i o n , " S h a l l t h e r e be a 

C o n v e n t i o n t o r e v i s e t h e C o n s t i t u t i o n , and amend t h e earn©?" 

mav be p l a c e d on v o t i n g machinea a t t h e d i s c r e t i o n o f t h e 

g o v e r n i n g body o f t h e governmental u n i t p u r c h a s i n g t h e 

machine, i * e*, Board o f S u p e r v i s o r s } c i t y o r town c o u n c i l * 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
f i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0StJHG*Bl> 
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TAXATION t UmmMi^mtMi Where an executor has moneys and credits of 
an estate In his possession, he will list them In the county of his residence. 

July 2 0 , 1966 

Adam A. Kreuter 
Assistant Oounty Attorney 
Linn County Court House 
Cedar Rapids, Iowa 

Dear Mr. Kreuter: 

This will acknowledge your letter of June 24, I 9 6 0 , in which the 

following question is asked: 

) "A decedent dies a resident of Linn County, Iowa, 
leaving moneys and credits as part of the assets of his estate. 
The estate was opened in Linn County and the Executor quali
fied In Linn County. Thereafter, the Executor moved to another 
oounty within the State of Iowa where he took up his permanent 
residence. Belook with him the moneys and credits to his new 
residence, where he continued to administer them as property of 
the estate. 

"In which county should the moneys and credits be 
assessed?" 

Iowa Code Sections 4 2 8 . 1 (4); 428.2 and 428-8 are applicable. 

"428.1. Listing—by whom. Every Inhabitant of this 
state, of full age and sound mind, shall list for the assessor a l l 
property subject to taxation in the state, of which he is the owner, 
or has the control or management, In the manner herein directed: 

»**#.. 

"4, The personal property of a decedent, by the executor 
•} or administrator, or if there is none, by any person interested therein. 1 1 

(?0 -J- v^""" 



Adam A, Kreuter - 2 - July 20, 1960 

'428.2 Listing property of another. Arty person required 
to list property belonging to another shall list it in the same county 
in which he would be required to list it if It were his own, except 
as herein otherwise directed; but he shall list It separately from his 
own, giving the assessor the name of the person or estate to which 
It belongs." 

"423.8 Place of listing. Moneys and credits, notes, 
b i l l s , bonds, and corporate s h a m or stocks not otherwise asses
sed, shall be listed and assessed where the owner lives, except 
as otherwise provided* * 

Section 428.1 tells who lists property of the estate. 428.8 directs 

moneys and credits to be listed where the owner lives and 428.2 says that one 

having the property of another lists it as he would were It his own. Therefore, 

it would appear that the executor in your problem would list the moneys and credits 

of the estate for taxation in the county of his residence. 

There is a line of four cases on this point which are discussed in 1940 

A.6.0. 504. They are McGregors Executors vs. Vangel, 2 4 Iowa 436*Cameron 

vs. The City of Burlington, 5 6 Iowa 322; Bums Executor vs. f M a i l y , 90 Iowa 

4 3 2 ; and Hlnkhouse vs. Wilton, 94 Iowa 254. 

The Vangel case is almost squarely on point with the problem you present. 

It holds that moneys and credits will be listed In the county in which the estate is 

probated. 

However, it Is criticized by both the Cameron and Burns cases. The Hlnk

house case states the McNally rule as being, "personal property in the possession 

of an executor in the township of his residence Is taxable there". The court In 

Hlnkhouse continues, "The same rule applies to cases where the guardian lives in 

one county and his ward resides in another county". 



Adam A* Kreuter July 2 0 , 1960 

We feel that this case, Hlnkhouse, effectively overrules the Vangel case 

and that the ru !e In Iowa now Is that where an executor has moneys and credits of 

an estate in his possession he wi l l list them in the county of his residence. I 

believe this answers your question. 

Respectfully, 

William £. Adams 
Assistant Attorney General 

W£A/bjf 



MOTOR VEHICLES: R e g i s t r a t i o n refund — Power o f a t t o r n e y — 
Power 'of-*'attorney form p r o v i d e d under the p r o v i s i o n s o f 
s e c t * * * , 321 A 9 ( 2 ) , .Code 1958, may not be used f o r the purpose 
of making a r e g i s t r a t i o n r e f u n d under sec^Turi 321.126. 

J u l y 22, i960 

Mr. James G. M i l a n i 
Appanoose County A t t o r n e y 
I07ks West Van Buren S t r e e t 
Centervi11©, Iowa 

Deer Mr. M i l a n i * 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f J u l y I I 
i n which you s t a t e : 

) "The Appanoose County T r e a s u r e r has r a i s e d the 
f o l l o w i n g q u e s t i o n as to the use o f the Power o f 
A t t o r n e y form p r o v i d e d by the Motor V e h i c l e Depart
ment f o r use by the County T r e a s u r e r s . I am a t t a c h i n g 
h e r e t o one of thes e power of A t t o r n e y forma, and I 
c a l l your a t t e n t i o n to L i n e 9 And f o l l o w i n g , which 
i s * t o make and exec u t e a p p l i c a t i o n f o r C e r t i f i c a t e 
o f T i t l e , and/or t o e x e c u t e ^ acknowledge and d e l i v e r 
an assignment o f a C e r t i f i c a t e o f T i t l e ( d e s c r i p t i o n 
o f v e h i c l e ) and a l l o f my t i t l e and i n t e r e s t i n and 
to s a i d v e h i c l e . 1 

°May the above Power o f A t t o r n e y be used by the 
person g r a n t e d the Powers ther e u n d e r f o r the purpose 
o f making a c l a i m f o r r e f u n d , o r most another Power 
o f A t t o r n e y be s e c u r e d , g r a n t i n g the s p e c i a l power 
to make a c l a i m f o r r e f u n d ? C l a i m f o r refund i s 
p r o v i d e d f o r i n Sec. 321.126 o f 1958 Iowa Code." 

The power o f a t t o r n e y form you a t t a c h e d , MV-506-CP57* 
p r o v i d e s : 

"POWER OF ATTORNEY 
To complete a p p l i c a t i o n f o r C e r t i f i c a t e o f T i t l e 

and/or to a s s i g n C e r t i f i c a t e o f T i t l e 
'•'") 



Mr. James G. M i l a n i -2' J u l y 22, i960 

KNOW ALL MEN BY THESE PRESENTS! 

T h a i the u n d e r s i g n e d t , , n 
o f ,-„ •• County o f Iowa, does 
hereby make, c o n s t i t u t e and a p p o i n t *~~ , 
and or e i t h e r o f them the u n d e r 
s i g n e d ' s l a w f u l a t t o r n e y f o r u n d e r s i g n e d and i n under
s i g n e d ' s name to make arid e xecute a p p l i c a t i o n f o r 
C e r t i f i c a t e o f T i t l e , and/or to e x e c u t e , acknowledge and 
d e l i v e r an assignment o f a C e r t i f i c a t e o f T i t l e numbered 
Iowa r . c o v e r i n g the f o l l o w i n g d e s c r i b e d 
motor v e h i c l e , t o - w i t s 

Hake ) S t y l e ) Year 

Motor ) F a c t o r y or } Model 
Number i &$jM\ ) 

and a l l o f my t i t l e and i n t e r e s t i n and to s a i d motor 
v e h i c l e . And the u n d e r s i g n e d a u t h o r i z e s s a i d A t t o r n e y s 
or e i t h e r o f them t o i n c l u d e i n such assignment, such 
s t a t e m e n t s and w a r r a n t i e s as t o mortgages, l i e n s and 
encumbrances upon the s a i d motor v e h i c l e as they or 
e i t h e r o f them may b e l i e v e t o be t r u e and the u n d e r s i g n e d 
hereby r a t i f i e s and c o n f i r m s each and e v e r y a c t which 
s a i d a t t o r n e y s , o r e i t h e r o f thera, may do pursuant to 
the power h e r e i n g r a n t e d . 

Signed at V, '•' ' ; t h i s day o f .' ' .. 

j . . Owner** 

S e c t i o n 321.126, 1958 Code of Iowa, s p e c i f i c a l l y s e t s 
Out the r e q u i r e m e n t s and p r o c e d u r e f o r r e f u n d o f r e g i s t r a t i o n 
f e e s * I t p r o v i d e s ! 

wRefund$ of f e e s * I f d u r i n g the year f o r which 
a motor v e h i c l e was r e g i s t e r e d and the r e q u i r e d 
r e g i s t r a t i o n f e e p a i d t h e r e f o r s 

M l . Such v e h i c l e i s d e s t r o y e d by f i r e or 
a c c i d e n t , o r junked and i t s i d e n t i t y as a motor 
v e h i c l e e n t i r e l y e l i m i n a t e d or removed and con
t i n u o u s l y used beyond the b o u n d a r i e s o f the 
s t a t e , then the owner i n whose name i t was 
r e g i s t e r e d a t the time o f such d e s t r u c t i o n , 
d i s m a n t l i n g or removal from the s t a t e , s h a l l 
r e t u r n the p l a t e s t o the c o u nty t r e a s u r e r and 
w i t h i n t h i r t y days t h e r e a f t e r make a f f i d a v i t o f 
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such d o s t r u c t i o n | d i s m a n t l i n g o r removal and 
make c l a i m f o r r e f u n d * With r e f e r e n c e to the 
d e s t r u c t i o n o r d i s m a n t l i n g o f a v e h i c l e , the 
a f f i d a v i t s h a l l be accompanied by the c e r t i 
f i c a t e o f t i t l e as p r o v i d e d i n s e c t i o n ,321.52* 
With r e f e r e n c e t o the removal o f a v e h i c l e 
from t h i s s t a t e as p r o v i d e d h e r e i n , the a f f i 
d a v i t s h a l l c o n t a i n a statement i n d i c a t i n g the 
f o r e i g n r e g i s t r a t i o n number o f such v e h i c l e , 
the name and a d d r e s s o f the o f f i c i a l o f the 
f o r e i g n s t a t e t o whom the Iowa c e r t i f i c a t e o f 
t i t l e has been s u r r e n d e r e d and the number o f 
the f o r e i g n c e r t i f i c a t e o f t i t l e i s s u e d f o r 
such v e h i c l e , i f r e g i s t e r e d i n a t i t l e law 
s t a t e . 

"2. Such V e h i c l e i s s o l d to a p e r s o n , 
e i t h e r i n d i v i d u a l , f i r m o r c o r p o r a t i o n , whose 
r e s i d e n c e or p l a c e o f b u s i n e s s i s w i t h o u t the 
s t a t e , the owner who made the s a l e and gave 
n o t i c e i n accordance w i t h the p r o v i s i o n s o f 
s e c t i o n 321.52 s h a l l r e t u r n the p l a t e s to the 

,\ county t r e a s u r e r and w i t h i n t h i r t y days 
t h e r e a f t e r make a f f i d a v i t o f such s a l e and 
make c l a i m f o r r e f u n d . 

"3» Such v e h i c l e i s s t o l e n the owner 
s h a l l g i v e n o t i c e o f such t h e f t to the county 
t r e a s u r e r w i t h i n f i v e d a y s , who i n t u r n s h a l l 
n o t i f y t h e,department, and i f i t be not 
re c o v e r e d by the owner b e f o r e December 1 o f the 
year f o r which the r e g i s t r a t i o n f e e was p a i d 
he s h a l l make a f f i d a v i t o f such t h e f t and make 
c l a i m f o r r e f u n d . 

nK, Such v e h i c l e i s p l a c e d i n s t o r a g e by 
the owner upon h i s e n t e r i n g the m i l i t a r y s e r v i c e 
o f the U n i t e d S t a t e s , then s a i d owner s n a i l 
r e t u r n the p l a t e s to the county t r e a s u r e r and 
make a f f i d a v i t r e g a r d i n g such s t o r a g e and m i l 
i t a r y s e r v i c e and make c l a i m f o r r e f u n d . When
ever the Owner o f a v e h i c l e so p l a c e d i n s t o r a g e 
d e s i r e s to r e r e g i s t e r such v e h i c l e the county 
t r e a s u r e r s h a l l r e g i s t e r such v e h i c l e and s h a l l 
compute and c o l l e c t t he f e e s f o r such r e g i s t r a t i o n 
on the b a s i s o f o n e - t w e l f t h o f the annual 
r e g i s t r a t i o n fee as p r o v i d e d i n t h i s c h a p t e r 
m u l t i p l i e d by the number o f u n e x p i r e d months 

| i n the y e a r , %'henever any such f e e so computed 
"''J C o n t a i n s a f r a c t i o n a l p a r t o f a d o l l a r , i t s h a l l 

be computed as o f the n e a r e s t f r a c t i o n a l q u a r t e r 
d o l l a r t h e r e t o . " 



Mr. James Q. M i l a n i J u l y 22, i960 

In 1956 O p i n i o n s o f the A t t o r n e y G e n e r a l 200, i t i s 
h e l d t h a t a r e g i s t r a t i o n r e f u n d u n d e r s e c t i o n 321.126(1) 
may be a p p l i e d f o r o n l y by t h e r e g i e t e r e d owner o f t h e 
vehi c l e . 1 '• 

In a l e t t e r o p i n i o n I s s u e d by t h i s o f f i c e on May 20, 
1958, a copy o f which i s e n c l o s e d , i t i s h e l d t h a t i n o r d e r 
f o r r e f u n d to be made under s e c t i o n 321.126(*+) the r e g i s t r a t i o n 
p l a t e s must be s u r r e n d e r e d and an a f f i d a v i t must be made. 

S e c t i o n 321.126(2) a l s o r e q u i r e s t h a t the r e g i s t r a t i o n 
p l a t e s be s u r r e n d e r e d and an a f f i d a v i t made i n o r d e r t o 
o b t a i n a refund} s e c t i o n 321«126(3) r e q u i r e s an a f f i d a v i t . 
None o f the s u b s e c t i o n s o f 321.126 make any p r o v i s i o n s f o r 
powers o f a t t o r n e y . 

The g e n e r a l r u l e r e g a r d i n g the a u t h o r i t y t h a t may be 
gr a n t e d by a power o f a t t o r n e y ^ as s t a t e d i n American 
J u r i s p r u d e n c e , Agent and P r i n c i p a l , s e c t i o n 3l> Volume 2, 
page 32, i st 

" I n d e t e r m i n i n g the e x t e n t o f the a u t h o r i t y 
g r a n t e d by, and o f the v a l i d i t y o f a c t s done under, 
a power o f a t t o r n e y , i t i s o f t e n s a i d t h a t powers 
o f a t t o r n e y are s u b j e c t to a s t r i c t c o n s t r u c t i o n ; 
i t i s more a c c u r a t e , however, t o say t h a t the power 
must be s t r i c t l y p u r s u e d . The in s t r u m e n t c r e a t i n g 
t h e power w i l l be h e l d t o g r a n t o n l y t h o s e powers 
which are e x p r e s s l y s p e c i f i e d and such o t h e r s as 
are e s s e n t i a l o r u s u a l i n e f f e c t u a t i n g the e x p r e s s e d 
powers." 

the power o f a t t o r n e y form you e n c l o s e d i s s p e c i f i c a l l y 
p r o v i d e d f o r by s e c t i o n 321.*+9(2). The form f u l f i l l s the 
re q u i r e m e n t s o f t h a t s e c t i o n , but a d i f f e r e n t s i t u a t i o n i s 
pr e s e n t e d under the re f u n d s e c t i o n . 

Upon the b a s i s of the above a u t h o r i t y , i n my o p i n i o n , 
the answer t o your q u e s t i o n i s t h a t the s a i d power o f a t t o r n e y 
form may not be used f o r the purpose o f making a ref u n d under 
s e c t i o n 321.126, 1958 Code o f Iowa. 

Very t r u l y y o u r s , 

F C . b l 
E n d #58-5-10 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 
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P l a n s j i n d programs w h i c h r e q u i r e a p p r o v a l o f the ̂ State C o nserva
t i o n pommfss I On, p u r s u a n t t o Code sece+orr 111 A. 4( 3) a r e tho s e 
p l a n s and programs p r e p a r e d and adop'ted under the a u t h o r i t y 
and poWer v e s t e d In the >County /Conservation Board by Code 
s e c t + e * s , m A . 4 ( l ) and f l l A . 4 ( i f ) . ferlVW T o 

J u l y 22, I960 

Mr. M a r t i n D. L e l r 
S c o t t County A t t o r n e y 
T h l r d F l o o r , Courthouse 
Davenport, Iowa 

Dear Mr. L e i r : 

T h i s i s t o acknowledge r e c e i p t o f your l e t t e r o f J u l y 20 , I960, 
w h i c h r e a d s i n p o r t a s f o l l o w s : 

" S u p plementing my p r e v i o u s l e t t e r , I have been r e q u e s t e d 
t o o b t a i n from your o f f i c e a r u l i n g w i t h r e s p e c t t o t h e 
problems r e l a t e d below* 

"Your a t t e n t i o n i s d i r e c t e d t o S e c t i o n 111.M3) of the 
Code o f Iowa 195S w h i c h p r o v i d e s ; 

'The county c o n s e r v a t i o n b o a r d s h a l l f i l e w i t h 
end o b t a i n a p p r o v a l o f t h e s t a t e c o n s e r v a t i o n com* 
m i s s i o n on a l l p r o p o s a l s f o r a c q u i s i t i o n o f l a n d , 
and a l l g e n e r a l development p l a n s and programs 
f o r the improvement and maintenance t h e r o o f be-

/ f o r e any such program I a e x e c u t e d . ' 

"The S c o t t County C o n s e r v a t i o n Board has e n t e r e d I n t o 
a c o n t r a c t w i t h a p a r k p l a n n i n g f i r m known as P a r k 
P l a n n i n g A s s o c i a t e s , i n some way a f f i l i a t e d w i t h Her* 
r i s o n A s s o c i a t e s , Ames, Iowa, f o r a p r e l i m i n a r y m a s t e r 
p l a n f o r a p a r k i n S c o t t County, w h i c h p a r k i s t o be 
e s t a b l i s h e d on l a n d a c q u i r e d o r t o be a c q u i r e d f o r 
such purpose. The p r e l i m i n a r y m a s t e r p l a n has been 
r e c e i v e d by the Board and the sum o f $10,000 p a i d t o 
t h e f i r m t h e r e f o r . In a d d i t i o n the f i r m was t o p r e p a r e 
a dam s i t e I n v e s t i g a t i o n f o r comparison r e p o r t as a 
supplement t o the p r e l i m i n a r y m a s t e r p l a n . T h i s r e p o r t 
a l s o has been r e c e i v e d and t h e sum o f $4,000 has been 
p a i d by the Board t o the p a r k p l a n n i n g f i r m f o r the 
same. 

"On the b a s i s o f t h e m a t e r i a l c o n t a i n e d i n the two 
a f o r e m e n t i o n e d r e p o r t s o f p l a n s , a s w e l l as the c o s t 
e s t i m a t e s c o n t a i n e d t h e r e i n , t h e Board has a u t h o r i z e d 
t h e p a r k p l a n n i n g f i r m t o p r e p a r e p l a n s f o r the con
s t r u c t i o n o f a l a k e and p a r k , such p l a n s t o be a t an 
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a d d i t i o n a l c o s t o f $15,000. The l a s t mentioned p l a n s have 
no t as y e t been r e c e i v e d by the Board. 

"The Board i s now s p e c i f i c a l l y c o n f r o n t e d w i t h the f o l l o w * 
i n g q u e s t i o n s : 

• I . Do the two a f o r e m e n t i o n e d p l a n s and r e p o r t s c o n 
s t i t u t e " g e n e r a l development p l a n s and programs f o r 
the Improvement and maintenance t h e r e o f " w i t h i n the 
p u r v i e w o f S e c t i o n 111A.M3) o f the 1958 Code o f Iowa 
so as t o r e q u i r e s u b m i s s i o n t o and a p p r o v a l o f the 
s t a t e c o n s e r v a t i o n commissi ion? 

•2. Does the a u t h o r i z a t i o n f o r p r e p a r a t i o n ©f p l a n s 
f o r the c o n s t r u c t i o n o f a l a k e and p a r k c o n s t i t u t e 
the e x e c u t i o n o f a program w i t h i n the p u r v i e w o f 
S e c t i o n I 1 I A . M 3 ) o f the 1958 Code o f Iowa?• 

"These m a t t e r s w i l l be under c o n s i d e r a t i o n a t a m e e t i n g 
o f the l o c a l c o n s e r v a t i o n b o a r d and r e p r e s e n t a t i v e s from 
the S t a t e C o n s e r v a t i o n Board t o be h e l d on August 9 t h 
n e x t . I t I s t h e r e f o r e h i g h l y e s s e n t i a l t h a t t h i s I n 
f o r m a t i o n be a v a i l a b l e a t t h a t t i m e . " 

The p r o v i s i o n s o f Code s e c t i o n 111 A.4(3) a r e s e t o u t In y o u r 
l e t t e r . The p r o v i s i o n s o f Code s e c t i o n H l A . M l ) and {h) 
a l s o r e l a t e t o t h e s e problems. 

"II1A.*K ^Powers and d u t i e s . The county c o n s e r v a t i o n 
board . . . i s a u t h o r i z e d and empowered: 

1. To s t u d y and a s c e r t a i n t h e c o u n t y ' s p a r k , 
p r e s e r v e , parkway, and r e c r e a t i o n and o t h e r c o n s e r v a 
t i o n f a c i l i t i e s , t h e need f o r such f a c i l i t i e s , and t h e 
e x t e n t t o w h i c h such needs a r e b e i n g c u r r e n t l y met» and 
t o p r e p a r e and adopt a c o - o r d i n a t e d p l a n o f a r e a s and 
f a c i l i t i e s t o meet such needs* 

* * * 
To p l a n , d e v e l o p , p r e s e r v e , a d m i n i s t e r and main

t a i n e l l such a r e a s , p l a c e s and f a c i l i t i e s , and c o n s t r u c t , 
r e c o n s t r u c t , a l t e r and renew b u i l d i n g s and o t h e r s t r u c t u r e s , 
and e q u i p and m a i n t a i n the same* 

In Volume 2, S u t h e r l a n d S t a t u t e s and S t a t u t o r y C o n s t r u c t i o n , 
page 336, e t seq, i t i s s t a t e d t 

"The p r a c t i c a l i n q u i r y i n l i t i g a t i o n i s u s u a l l y t o 
d e t e r m i n e whet a p a r t i c u l a r p r o v i s i o n , c l a u s e , o r word 
means. To answer I t one must p r o c e e d as he would w i t h 
any o t h e r c o m p o s i t i o n — c o n s t r u e i t w i t h r e f e r e n c e t o 
t h e l e a d i n g Idea o r purpose o f t h e whole i n s t r u m e n t * A 
s t a t u t e Is passed as a whole and n o t In p a r t s o r s e c t i o n s 
and i s animated by one g e n e r a l purpose and i n t e n t . Con
s e q u e n t l y , each p a r t o r s e c t i o n s h o u l d be c o n s t r u e d i n 
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c o n n e c t i o n w i t h e v e r y o t h e r p a r t o r s e c t i o n so a s t o 
produce a harmonious whole. Thus I t I s not p r o p e r t o 
c o n f i n e I n t e r p r e t a t i o n t o t h e one s e c t i o n t o be con
s t r u e d , . 

* l t I s a l w a y s an u n s a f e way o f c o n s t r u i n g a s t a t u t e o r 
c o n t r a c t t o d i v i d e I t by a p r o c e s s o f e t y m o l o g i c a l d i s 
s e c t i o n and t o s e p a r a t e words and then a p p l y t o e a c h , 
thus s e p a r a t e d from I t s c o n t e x t , some p a r t i c u l a r d e f i n i 
t i o n g i v e n by l e x i c o g r a p h e r s and then r e c o n s t r u c t t h e 
in s t r u m e n t upon t h e b a s i s o f t h e s e d e f i n i t i o n s . An 
i n s t r u m e n t must a l w a y s be c o n s t r u e d a s a whole, and t h e 
p a r t i c u l a r meaning t o be a t t a c h e d t o any word o r p h r a s e 
Is u s u a l l y t o be a s c r i b e d from t h e c o n t e x t , the n a t u r e 
o f the s u b j e c t m a t t e r t r e a t e d o f , and the purpose o r 
i n t e n t i o n o f t h e p a r t i e s who e x e c u t e d the c o n t r a c t o r 
o f the body w h i c h e n a c t e d o r framed the s t a t u t e o r c o n * 
s t l t u t l o n . * 
* * * 
"The p resumption I s t h a t the lawmaker has a d e f i n i t e 
purpose i n e v e r y enactment and hes adapted and formu
l a t e d the s u b s i d i a r y p r o v i s i o n s i n harmony w i t h t h a t 
purpose) t h a t t h e s e a r e n e e d f u l t o a c c o m p l i s h I t ; and 
t h a t , I f t h a t I s t h e Intended e f f e c t , they w i l l , a t l e a s t , 
conduce t o e f f e c t u a t e I t . That purpose I s an i m p l i e d 
l i m i t a t i o n on the sense o f g e n e r a l terms, and a t o u c h 
s t o n e f o r t h e e x p a n s i o n o f na r r o w e r terms. T h i s * f n t e n -
t l o n a f f o r d s the key t o t h e sense and scope o f m i n o r 
p r o v i s i o n s , f r o m t h i s a s s u m p t i o n proceeds the g e n e r a l 
r u l e t h a t t h e c a r d i n a l purpose o r i n t e n t o f the vhr»le 
a c t s h a l l c o n t r o l , and t h a t a l l the p a r t s be i n t e r p r e t e d 
a s s u b s i d i a r y and harmonious* 'A s t a t u t e i s t o be con* 
s t r u e d w i t h r e f e r e n c e t o I t s m a n i f e s t o b j e c t , and I f t h e 
language I s s u s c e p t i b l e o f two c o n s t r u c t i o n s , one w h i c h 
w i l l c a r r y o u t and t h e o t h e r d e f e a t such m a n i f e s t ob
j e c t , I t s h o u l d r e c e i v e the former c o n s t r u c t i o n . * * * * 

" I f upon e x a m i n a t i o n t h e g e n e r a l meaning and o b j e c t o f 
the s t a t u t e I s i n c o n s i s t e n t w i t h the l i t e r a l import o f 
any c l a u s e o r s e c t i o n , such c l a u s e o r s e c t i o n must, i f 
p o s s i b l e , be c o n s t r u e d a c c o r d i n g t o t h a t p urpose. But 
t o w a r r a n t the change o f the sense t o accommodate i t 
t o a broader o r na r r o w e r i m p o r t , the i n t e n t i o n o f the 
l e g i s l a t u r e must be c l e a r and m a n i f e s t , 
* * * 

•* i t i s an e l e m e n t a r y r u l e o f c o n s t r u c t i o n t h a t e f f e c t 
must be g i v e n , i f p o s s i b l e , t o e v e r y word, c l a u s e and 
sentence o f a s t a t u t e . 1 A s t a t u t e s h o u l d be c o n s t r u e d 
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so t h a t e f f e c t I s g i v e n t o a l l I t s p r o v i s i o n s , so t h a t 
no p a r t w i l l be I n o p e r a t i v e o r s u p e r f l u o u s , v o i d o r 
I n s i g n i f i c a n t , and so t h a t one s e c t i o n tfll n o t d e s t r o y 
a n o t h e r u n l e s s t h e p r o v i s i o n I s t h e r e s u l t o f o b v i o u s 
m i s t a k e or error, " 

I am, t h e r e f o r e , o f t h e o p i n i o n t h a t t h e p l a n s and programs 
w h i c h r e q u i r e a p p r o v a l o f t h e S t a t e C o n s e r v a t i o n Commission 
p u r s u a n t t o Coda s e c t i o n 111A.4(3) a r e those p l a n s and programs 
p r e p a r e d and adopted under the a u t h o r i t y and power v e s t e d i n 
th e County C o n s e r v a t i o n Board by Code s e c t i o n s 1 H A . 4 ( 1 ) and 
I H A . 4 ( 4 ) . 

The p l a n s and r e p o r t s s h o u l d t h e r e f o r e be s u b m i t t e d t o t h e 
S t a t e C o n s e r v a t i o n Commission when they have been p r e p a r e d 
i n f i n a l form and adopted by t h e County C o n s e r v a t i o n Board. 

y o u r second q u e s t i o n I s answered In the n e g a t i v e . 

Y o u r s t r u l y * 

JAMES H. GRITTOM 
A s s i s t a n t A t t o r n e y G e n e r a l 

JHG:imth4 



T^Pj^i«rBT-/B^n^ aa. Where private landowners construct an 
artlfical drainage ditch, the county is not required to construct a new drain 
across Hie secondary road at this point under^ectteir 465.23; the present 
drain acconiodating a natural waterway being a suitable outlet in the 
natural course of drainage. V\ • • '•' * • 
OISTKICK'. p ^ ' - ' - 1 

Mr. Russell R. Kewell 
Louise County Attorney 
Columbus Junction, Iowa 

Dear Mr. Newell: 

Tills will acknowledge receipt of your letter concerning the con
struction of an artificial waterway by private landowners referred 
to as the "Colglasier group" • Your letter sought an opinion on the 
following question: 

• Must Louisa County be responsible for the construction 
and maintenance of the additional drainage structure, 
made necessary by this alteration ©r change of water 
course, under the provisions of Section 465.23 of the 
1958 Code, as amended by Chapter 313, 58tn General 
Assembly, when the water course is to be altered or 
changed from its present course by an individual land* 
owner cr by several landowners under a private agree-* ' 
mentj that present course being served by an adequate 
drainage structure?" ;"; 

We assume that the ditch ia to be constructed under the provisions of 
Chapter 465, 1953 Code of Iowa, and not as a mutual drainage district 
under Sections 455.152-45$. 155, or by private agreement. 

Section 465.23, 1959 Code of Iowa, as emended by Chapter 313, 
Section 1, 53th G.A., in our opinion does not cause Louisa County to 
be responsible for the construction and maintenance of the additional 
drainage structure under the facts which you present. The section 
provides In part* 

"When the course of natural drainage of any land runs 
to a public highway, the owner of such land shall have 

^ b - y ? r 
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the right to enter upon such highway for the purposs of 
connecting his drain or ditch with any drain or ditch 
constructed along or across tha said highway, . . . 

"If a tils lino or drainage ditch must be projected 
across tha right of way to a suitable outlet, the 
expense of both material and labor used in install
ing the tile line or drainage ditch across the highway 
and any subsequent repair thereof shall be paid from 
funds available for the highways affected. 

You will note that this section refers to "tha course of natural drainage" 
From the facts of your letter we understand that the natural water course 
is intended to be changed or altered and that tha additional structure 
would not then be within the natural water course* Two cases support 
our reliance oa the words "natural drainage". In Droeomiller v. Olson. 
241 Iowa 456/40 N.W.24 291 (1949), the court states at page 461i 

"The statutes impliedly, if not expressly, prohibit the 
diversion of water into a public highway out of its 
natural course. 

.-. . • "Code section 465.22 provides, 'Owners of land may 
drain the same in the general course of natural drainage 
by constructing open or covered drains * **•'*. And 
sectloa 466.25 continues. *Whsn the course of natural 
rijaMqq fff any, . ^ m s , , , ^ a pupae highway, the owner 
of such land shall have tha riant to enter upon such high
way for the purpose of connecting his drain or ditch with 
any drain or ditch constructed along or across the said 
highway, but in making such connections, he shall do so 
In accordance with specifications furnished by the high
way authorities * * (Emphasis supplied by the court.) 

See also Anton v. fitank. 217 Iowa 166,174, 251 N.W. 63 (1933). 
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la addition, the •econd paragraph of Section 465.23 uses the 
language "muit tn projected across the right of way to a suitable 
outlet . . ." (emphasis supplied) • From the facts as stated, it 
may appear that a suitable outlet la tha natural course of drainage 
has already been provided; hence, no necessity for a second 
structure. 

Vary truly yours, 

MHKjMS 



SCHOOLSt_ R a o r a a n i s t a t i o n — 1. Under s©cU<ms 275.1 end 275.5, 
Code 1958| t h e oounty board o f e d u c a t i o n has the d u t y o f 
a t t a c h i n g t h o s e a r e a s o f l e s s then t h r e e s e c t i o n s even though 
t h e r e may be a I s g a l p r o h i b i t i o n a g a i n s t a t t a c h i n g them* 2* 
Tha s c h o o l d i s t r i c t can e x e r c i s e no j u r i s d i c t i o n o v e r t h a t 
t e r r i t o r y which i s i n c l u d e d w i t h i n f e d e r a l l y - o w n e d l a n d s * 3* 
The p o r t i o n o f a s c h o o l d i s t r i c t . j & J c h l i e s w i t h i n f e d e r a l l y -
owned l a n d s b e l o n g s 2># W » t 0 th© s c h o o l d i s t r i c t 
f o r t h a purpose o f a s c e r t a i n i n g t h e e l i g i b i l i t y o f t h o s e t o 
a t t e n d .school t u i t i o n - f r o e and i n the d e t e r m i n a t i o n o f s t a t e 

Mr# T* K» F o r d 
Bee SSoinee County A t t o r n e y 
220 Tenia 8u 11 d i n g 
B u r l i n g t o n , Iowa 

Sear Sir* F o r d r 

T h i s w i l l acknowledge r e c e i p t o f your l a t t e r o f 
J u l y 11* In which you stat« the f o l l o w i n g : 

"The D a n v i l l e Community S c h o o l D i s t r i c t 
was r e c e n t l y e n l a r g e d end a s a r e s u l t o f t h a t 
nnlergemtsnt I t took i n t h r e e o r f o u r s e c t i o n s 
o f l e n d i n H-mry Oounty m4 a s u b s t a n t i a l p o r t i o n 
o f t h e Utddletown S c h o o l D i s t r i c t * Tho r e s u l t 
o f i h l e enlargement o f that D a n v i l l e S c h o o l 
D i s t r i c t i s t h a t t h e r e a r e now l e s s t h a n f o u r 

So v e m n e n t s e c t i o n s r s m e i n f n g i n t h e M i d d lotewn 
Cheel D i s t r i c t . The r e m a i n i n g s e c t i o n s o f t h a 

Middletown S c h o o l D i s t r i c t a r e c o n t i g u o u s o n l y 
t o t h e D a n v i l l e S c h o o l D I s t r i c t and t h * t i b a r t y 
C o n s o l i d a U d D i s t r i c t . L i b e r t y C o n s o l i d a t e d 
D i s t r i c t l e not © t w e l v e grade d i s t r i c t * 

M T h * H l d d l e t e w n S c h o o l D i s t r i c t oebracee 
a r e s i d e n t i a l s e c t i o n o f t h e Iowa O r d i n a n c e 
P l a n t end th© r e s i d e n t i a l s e c t i o n o f t h e lows 
O r d i n a n c e P l a n t has c o n s i s t e n t l y bean t r e a t e d 
&s a p a r t o f t h a M i d d letown S c h o o l C l e t r i e t . 

"Answers t o th« f o l l o w i n g q u e s t i o n s are 
i m p e r a t i v e * 

<*1» I s t h a r e s i d e n t i a l a r s a «f t h e g o v e r n 
ment r e s e r v a t i o n known <ss the towa O r d i n a n c e P l a n t 
• p a r t o f any Iowa s c h o o l d i s t r i c t ? 
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" 2 . #ay the p a r o n t a of c h i l d r e n r e s i d i n g 
i n th© lows O r d i n a n c e P l a n t a r e a In property owned 
by tha U n i t e d S t e t a e of /raarlea d e s i g n a t e whether -
t h e i r c h i l d r e n may a t t e n d tho B u r l i n g t o n or t h a 
S a n v i l l e E l e m e n t a r y and H i g h eoheol Insofar as t h e 
Iowa law i s concerned? 

tt3* Can t h a r e t r a i n i n g t h r e e s e c t i o n s o f t h o 
Uid d l o t o w n School D i s t r i c t bo a t t a c h e d t o th© 
D a n v i l l * S c hool 0 l a t r i c t i n v|*w o f th& f a c t t h a t 
D a n v i l l e l a t h a r e d u c i n g d i s t r i c t ? 

"h* Can t h e r e m a i n i n g s e c t i o n s of t h a ttlddl«town 
S c h o o l D i s t r i c t be a t t a c h e d t o L i b e r t y C o n s o l i d a t e d 
D i s t r i c t i n vi«sw o f I t s n ot b e i n g & t w e l v e grade 
d i s t r i c t ? 

*5« In t h e f a c e of tho s t a t u t o r y mandate which 
r e q u i r e s the attachment o f t h e $iddl«*t©wn School 
D i s t r i c t t o ©ithor Danvi11© o r L i b e r t y and i n view 
o f i h e p r o h i b i t i o n a g a i n s t a t t a c h i n g t o e i t h s r * whet 
l e g & l c o u r s e o f a c t i o n can th« county board t a n a 
t o mtoat e f f e c t i v e l y c a r r y o u t the s p i r i t o f th© law? 

w6# S i n c e a p a r t o f tho D a n v i l l e S c h o o l SI s t r i c t 
l i e s in Henry County*, i s i t n e c e s s a r y f o r t h e Henry 
County Soard o f e d u c a t i o n t o peso en any proposed 
enlargement o f t h a D a n v i l l e S c h o o l D i s t r i c t even 
though tha proposed a d d i t i o n s t o t h o D a n v i l l e S c h o o l 
D U t r i c t l i e w h o l l y In §<sa Moinen County?* 

In resply thereto» we a d v i s e as f e l l o w s * 

6rticl« i f S e c t i o n B, C o n s t i t u t i o n o f t h e U n i t e d S t a t e s * 
p e r t i n e n t p a r t p r o v i d e s * t o w i t t 

**Te «x©rciso * * c l u s i v * L e g i s l a t i o n In a l l 
Cases whatsoever* o v e r ouch D i s t r i c t ( n o t ««e««dlng 
t«n K i l o s square) as way, by C e s s i o n o f p a r t i c u l a r 
S t a t e s * end the Acceptance o f Con g r e s s * become t h a 
Seat o f the Government o f t h e U n i t e d S t a t e s * and 
t o e x e r c i s e I l k a A u t h o r i t y e v e r a l l P l a c e s p u r c h a s e d 
by t h e Consent e f the L e g i s l a t u r e of the S t a t e In 
which t h e Same s h a l l be* f o r the f r a c t i o n o f F o r t s , 
magazines* A r s e n a l s * dock-Yard©, and o t h a r n e e d f u l 
B u i l d i n g a , * * •» 
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S e c t i o n 2 82 . 6 , Code 1958, p r o v i d e a i n p e r t i n e n t p a r t i 

" E v e r y s c h o o l s h e l l be f r e e o f t u i t i o n t o 
e l l a c t u a l r e s i d e n t s between t h e a g s s o f flv® and 
twenty-one y e a r s , • * *•« 

S e c t i o n 27*****2f Coda 1958, p r o v i d e s i n p#rtln©nt p a r t s 
ii a • * T h e c o u n t y board o f e d u c a t i o n o f 

t h e c o u n t y wharein such d i s t r i c t l i a s , a h a l l have 
t h e power by r e s o l u t i o n t o a d j u s t t h a b o u n d a r i e s o f 
s c h o o l d i s t r i c t s w h e r e i n t h e f e d e r a l l y owned 
p r o p e r t y l e l o c a t e d end t h e b o u n d a r i e s o f a d j o i n i n g 
s c h o o l d i s t r i c t s so a s t o e f f e c t i v e l y p r o v i d e f o r 
t h e s c h o o l i n g o f c h i l d r e n r e s i d i n g w i t h i n a l l 
o f s a i d d i s t r i c t s * • * *« 

The b a s i c p r o p o s i t i o n o f whether o r not a c h i l d i e 
e n t i t l e d t o f r e e p u b l i c e d u c a t i o n i s d e t e r m i n e d by whether 
o r not s a i d c h i l d i s a r e s i d e n t o f t h e s c h o o l d i s t r i c t * 

?rt )9n fflft??! fotif l??9» *• ***** a l r ^ n d y r u l e d i n e p r i o r 
o p i n i o n t h a t a c t u a l r e e l dance l a t o be d e t e r m i n e d by t h * 
board o f d i r e c t o r s o f t h e s c h o o l d i s t r i c t * Q.&.B* 1958. 
o* 196* Tha Suprams C o u r t o f Iowa has r u l e d , t h e t e a t o f 
r e e l d a n c e which w i l l c o n f e r s c h o o l p r i v i l e g e s i s not the 
same as a t e a t f o r t a x a t i o n o r f o r t h * e x e r c i s e o f t h e 
r i g h t o f s u f f r a g e , H\* Hoifte, .§,^pfti JBUfa, * t. j f w r t f a * * W » 
197 lOWe 191 , 197 ti*TTW* See a l s o OAG 1 9 ^ , page 1 5 2 . 

Because c h i l d r e n In t h e S t a t e o f Iowe e r a e n t i t l e d t o 
f r e e p u b l i c e d u c a t i o n under c e r t a i n C o n d i t i o n s , t h e l e g i s 
l a t u r e d i d not e x c l u d e t h o s e c h i l d r e n from f r e e e d u c a t i o n 
because o f t h a f a c t s a i d c h i l d r e n r e s i d e on f e d e r a l l y - o w n e d 
l a n d * S f t y ^ ^ t ^ i ^ f f ^ J9f§« t t 1* t h e duty o f t h e 
c o u n t y board o f e d u c a t i o n t o divid« t h e l a n d which i e 
o c c u p i e d by t h e f e d e r a l government and a t t a c h same t o soma 
s c h o o l d i s t r i c t In o r d e r t h a t t h e c h i l d r e n who r e s i d e on 
t h e f e d e r a l l y H * w n * d l a n d w i l l hsv« t h e o p p o r t u n i t y o f f r e e 
p u b l i c e d u c a t i o n In Iowa* 

Tha l e g i s l a t u r e r e c o g n i s a d t h e f a c t t h a t s c h o o l d i s t r i c t s 
l o s e revenue when l a n d i s owned by t h a f e d a r a l government* 
Thus, Chapter 2&*f. Coda 195& p r o v i d e s f o r r^lmbureaman t o f 
s c h o o l d i s t r i c t s f o r t h a l o s s o f t a x e s because o f f e d e r a l l y -
ownod l a n d w i t h i n the s c h o o l d i s t r i c t * Tha s c h o o l d i s t r i c t 
i s o n l y e n t i t l e d t o r e c e i v e reimbursement based upon t h a t 
increment o f t h a f e d e r a l l y o w n e d l a n d which i s d e s i g n a t e d t o 
e s c h o o l d i s t r i c t * j h r t Iftft,,8flf»a&t Cftflfl | g 5 f t see ShiaBx 
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The board o f d i r e c t o r s o f a s c h o o l d i s t r i c t i s c h a r g e d 
w i t h t h e r e s p o n s i b i l i t y o f p r o v i d i n g e d u c a t i o n f o r a l l o f 
t h o s e p e r s o n s who corns w i t h i n I t s j u r i s d i c t i o n * W h i l e a l l 
t h a c h i l d r e n which r e s i d e w i t h i n an a r e a d e s i g n a t e d a« t h a 
s c h o o l d i s t r i c t a r e e n t i t l e d t o a t t e n d e c h o o l t u l t i o n - f r a e , 
th© board o f d i r e c t o r s o f a s c h o o l d i s t r i c t has no c o n t r o l 
ovor tha p o r t i o n o f th© school d i s t r i c t which li«s w i t h i n 
the Iowa Ordinance P l a n t . A l t l frill Ja,,.SfttUvn ftyflftUfff . 
S t a t e s G e n a t H u t Ion* i t i s et«raontary t h a t a s c h o o l d i s t r i c t 
cannot hava a u t h o r i t y g r e a t e r t h a n i t s s o v e r e i g n c r e a t o r * 
The s t a t a has no j u r i s d i c t i o n o v e r t h a p e r s o n s who r e s i d e i n 
tha towa Ordinance P l a n t , and tha a t a t a has no powar t o e n a c t 
l e g i s l a t i o n t h a t w i l l burden o r o t h e r w i s e ancumbar t h o 
f a o W l government* flppfa,! „f,f fitly ,oj flMfrVflVJ Mtim fair, 
gSfrfefoPi 232 Iowa 112, 5 8.W. 2d 

Thus, the answar t o your f i r s t q u e s t i o n a p p e a r s to bo 
as f o l l o w s t t h a t p o r t i o n o f the Iowa O r d i n a n c e P l a n t which 
I s a p a r t o f a s c h o o l d i s t r i c t i a o n l y an admin!strativ« 
d i v i s i o n f o r t h * purpose o f a s c e r t a i n i n g t h a e l i g i b i l i t y o f 
thos e t o a t t e n d a s c h o o l t u i t i o n - f r e e and tha d e t e r m i n a t i o n 
o f s t a t e a i d * However, t h i s do*s not a l l o w a s c h o o l d i s t r i c t 
any r i g h t t o exercia © a u t h o r i t y over thoea p a r s o n s who r e s i d e 
w i t h i n the J owe Ord i n a n c e Ple-nt, because e x c l u s i v e j u r i s d i c t i o n 
o f thosc p«sr«ons i s v e s t e d s o l e l y i n t h e Congress o f th«? 
U n i t e d S t a t e s * 

In answer to your second q u e s t i o n , i t i s n o t w i t h i n t h a 
j u r i s d i c t i o n o f the S t o l e o f iowa t o a s c e r t a i n who may 
d e s i g n a t e t h a a t t e n d a n c e c e n t e r f o r tho s e ehI Id ren which 
r e s i d a w i t h i n t h a Iowa O r d i n a n c e P l a n t * Howevar, In a c c o r d a n c e 
w i t h the s c h o o l laws* i f tha c h i l d r e n e r a d e s i g n a t e d t o t h e 
s c h o o l d i s t r i c t which l a r e i m b u r s e d under the p r o v i s i o n s o f 
Chapter 28**, Coda 195&* then t h s s a i d s c h o o l d i s t r i c t must 
r a e a i v a t h o t o s t u d e n t s * On t h a o t h e r hand* i f t h a c h i l d r e n 
a r e d e s i g n a t e d to any o t h e r a c h o o l d i s t r i c t , tho r e c e i v i n g 
s c h o o l d i s t r i c t has tha o p t i o n of a c c e p t i n g o r r e j e c t i n g s a i d 
s t u d e n t s * 

S e c t i o n 275*5, Coda 1958, as amended by Chaptor 190, 
S e c t i o n 1* A c t s o f th«* 5^th G e n e r a l Assembly, i n p e r t i n e n t 
p a r t p r o v i d e s : 

" * * * tha c o u n t y board s h a l l by r e s o l u t i o n 
a t t a c h o r s u b d i v i d e end a t t a c h tha r e m a i n i n g p o r t i o n 
o r p o r t i o n s o f s a i d d i s t r i c t t o a n o t h e r achool d i s t r i c t 
o r d i s t r i c t s * * 

Your a t t e n t i o n i e d i r e c t e d t o the c a s e o f ftpjbfpete v» 
C t t W ^ n k t M ^ f , Uu 250 iowa at k%6, & i f f . 2d 101, i n 
which tho Supreme Co u r t a&idt 



ttr. T* K. Ford d u l y 25, 1960 

"Inasmuch a t t h e l a n d s h e r e i n v o l v e d ware 
t a k e n o u t o f t h * p r o p o s e d r e o r g a n i s a t i o n d i s t r i c t -
'another s c h o o l d i s t r i c t o r d i s t r i c t s * n a t u r a l l y 
must r e f e r t o a d i f f e r e n t d i s t r i c t o r d i s t r i c t s 
t h a n t h i s one from which i t was s e p a r a t e d * " 

Based upon t h a f o r e g o i n g a u t h o r i t y , t h e answer t o your 
t h i r d q u e s t i o n would appear t o ha i n the n e g a t i v e * 

Tha Supremo Co u r t o f Iowa In t h a Robrock e a s e , s u p r a , 
a t page **26 o f t h a lo«a R e p o r t s , s a i d t 

" I t I s our c o n c l u s i o n i t wae the i n t e n t i o n 
o f t h e l e g i s l a t u r e t o g i v e t o t h e ©lectors o f an 
e x i s t i n g d i s t r i c t o r ' p a r t t h e r e o f ' t h e r i g h t t o 
v o t e on the p r o p o s i t i o n whether they wished t o 
be i n c l u d e d i n a t w e l v e - g r a d e d i s t r i c t p r i o r t o 
J u l y 1, 1962* Tha l a n d s o f t h a p l a i n t i f f s must 
be i n soma s c h o o l d i s t r i c t * At l e a s t t h e r e i s 
n o t h i n g In t h a r e c o r d such i a not t h a c a s e * 
l i k e w i s e * t h e r e I s no shewing t h e e l e c t o r s i n 
tho • p a r t t h e r e o f * o f t h e d i s t r i c t had an oppor
t u n i t y t o v o t e on t h a p r o p o s i t i o n whether they 
wished t o be i n c l u d e d In t h e F r e d e r i c k s b u r g 
t w e l v e - g r a d e d i s t r i c t , I f such I t was*" 

A f t e r t h a Robrock c a s e , s u p r a , t h e l e g i s l a t u r e amended 
s e c t i o n 275*1, which e l i m i n a t e d t h a n e c e s s i t y o f an e l e c t i o n 
b e f o r e an attachment was v a l i d * However, s e c t i o n 275*1 as 
amended by t h a 58th G e n e r a l Assembly c o n f e r e d i s c r e t i o n a r y 
a u t h o r i t y t o a t t a c h t o a t w a l v e - g r a d e d i s t r i c t w i t h o u t t h a 
a p p r o v a l o f t h a e l e c t o r s . Such d i a e r a t i o n I s mandatory o n l y 
whan n e c e s s a r y t o g i v e a f f e c t t o t h e l e g i s l a t u r e ' s p o l i c y 
and i n t e n t i o n . Wolf y t . l M ^ p t i n , *kU l i f e . Lngt., fiftt* 
Iowa 3 3 S l b N*K. 2d e O t * W h i l e s e c t i o n 275*5 as amended by 
the 5@th G e n e r a l Assembly p l a c e s t h e d u t y o f attachment a f t e r 
t h a p l a n s f o r r e o r g a n i s a t i o n a r e c o m p l e t e , t h e r e i s no i i m i t a t i c 
upon what t y p e o f d i s t r i c t t o which t h e r e m a i n i n g p o r t i o n o f 
l e a s than f o u r s e c t i o n s s h o u l d be a t t a c h e d * Tha Supreme C o u r t 
»«!<*• ¥ynrgcjftffq;,,§ffht fflgty, y* ^r jon, Qo t, HtM, Ertf> 
f i l e d June *t, I960, t h a f o l l o w i n g * 

" f e must presume t h a l e g i s l a t u r e d i d n o t 
i n t e n d t o do a f u t i l e t h i n g which would d e f e a t 
t h a avowed p o l i c y o f t h a s t a t e , and l e a v e one 
s m a l l d i s t r i c t u n a t t a c h e d t o a t w e l v e - g r a d e 
d i s t r i c t * f a must g i v e a f f e c t to t h e s t a t u t e s 
so as t o a c c o m p l i s h the l e g i a l a t i v e i n t e n t i f 
p o s s i b l e * * * 



Mr* T. K* F o r d J u l y 25, I960 

" P r o c e e d i n g t h e n i n t h e e n l y way open t o 
t i t t o g i v e e f f e c t t o t h e p r o v i s i o n * o f Chapter 

« 275 «s amended end o t h e r p r o v i s i o n s o f the Code 
and do as l i t t l e v i o l e n c e a s p o s s i b l e t o c o n * 
f l i o t i n g p r o v i s i o n s we h o l d t h a t t h e f i n a l a c t i o n 
o f t h a Oounty Board o f E d u c a t i o n o f Ma r i o n County 
i n a t t a c h i n g t h e d i s p u t e d a r e a t o P e l l a d i s t r i c t 
s h o u l d be s u s t a i n e d * " 

In answer t o your f o u r t h q u e s t i o n , where the o n l y o t h e r 
attachment o f the r e m a i n i n g p o r t i o n i e to a s c h o o l d i s t r i c t 
n e t m a i n t a i n i n g a t w a l v e - g r a d e system, such d e c i s i o n r o o t s 
s o l e l y w i t h t h e co u n t y board o f e d u c a t i o n * 

In view o f the p r e v i o u s answers, the response t o your 
f i f t h q u e s t i o n i s moot* 

Because o f the s p e c i a l n a t u r e o f the iowa O r d i n a n c e 
P l a n t , s e c t i o n 2?k.k-2. Code 1958 makes s p e c i a l p r o v i s i o n s 
f o r p r o p o r t i o n i n g t h a t a r e a which l i e s w i t h i n t h e O r d i n a n c e 
P l a n t * T h e r e f o r e , t h e answer t o your s i x t h q u e s t i o n i s t h e 
county beard o f e d u c a t i o n o f the c o u n t y w h e r e i n the f e d e r a l 1 
owned p r o p e r t y l a l o c a t e d has t h e power t o p r o p o r t i o n s a i d 
p r o p e r t y t o any s c h o o l d i s t r i c t w i t h i n t h e j u r i s d i c t i o n o f 
the county board o f e d u c a t i o n * Tha o n l y e x c e p t i o n t o t h i s 
r u l e i s when t h e f e d e r a l l y - o w n e d p r o p e r t y l i e s i n mora th a n 
one c o u n t y , which wo assume i s n ot a p p l i c a b l e , based upon 
the f a c t a as p r e s e n t e d t o u s * 

You r s v a r y t r u l y , 

TSfRibl 

THEODOR «• REHUANW, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 



— Establishment and location bTan exfensionwithin c i t y or 
town within sound discretion of board or commission In control of road 
system and may be Improved i n accordance witK^Sectten 314.5. 

1 
July 27, 1960 

Mr. Donald L. Nelson 
Story County Attorney 
Nevada, Iowa 

ATTENTION: George R. Larson 

Dear Sin 

This will acknowledge receipt of your letter of July 11, I960, wherein 
you request en opinion on the following: 

"The County has been requested by the Town Council of 
the Town of Colo, Iowa, to pave Main Street from its inter
section with West Street to its intersection with Fourth 
Street, all within the Town of Colo, Iowa. West Street is 
a North-South Street that runs along the West Corporation 
line of the town of Colo and Main Street is an East-West 
street that forms a T intersection with West Street. 

"A few years ago, the County paved West Street a distance of 
0.72 miles south of its intersection with Main Street, which 
pavement connected with the County's secondary road South of 
the Town of Colo. The County, at that time, viewed this pave
ment as an extension of its secondary road and now questions 
whether it would have authority to use secondary road funds to 
pave Main Street under the theory that such project would be 
an extension of a secondary road. The County's attitude is 
that there must be a logical limit to the authority granted in 
Section 314.5 of the Code. Otherwise, it would seem, a 
county could be asked to pave the entire street system of a 
municipality provided such system at some point connected 
with a secondary road. 

"The Story County Engineer wishes to know the logical limit 
of such authority and, under a given fact situation, what 
constitutes an authorised extension." 



Mr, Donald L. Naleon -2 July 27, 1960 

Section 314.5 of tho 195B Codo of Iowa provide* In part: 

"The board . . . In control of any secondary road . • . 
la authorised, subject to the approval of the council* 
. . . to construct, reconstruct, Improve, repair and 
maintain any road or street which is an extension of 
such road within any town or city. . . . 

" . . . The locations of such road extensions Shall be 
determined by the beard or commission in control of 
such road or road system." (Emphasis Ours) 

By the force of this section the burden of locating the extension lies 
within the sound discretion of the board of supervisors. The courts 
will not interfere with that discretion unless abused. No hard and 
fast rule can be stated as to what constitutes an extension. In most 
instances the question is one of fact* not of law; and its determination 
depends largely upon the circumstances In each particular case. In 
determining the location and extent of en extension the judgment of 
tha hoard of supervisors is entitled to deference because of its 
superior knowledge of highway, road and traffic matter; and, as 
previously stated, the courts will not interfere with tha exercise of 
that discretion unless abused* 

In your factual situation you state in part, "Otherwise it would seem 
a County could be asked to pave an entire street system of a munici
pality" . I am sura you recognise that if a county did proceed to pave 
the entire street system of the municipality, such would no doubt be 
an abuse of discretion on the part of the board* Puiitoennore, in the 
instant case it is not a matter of the county paving an entire street 
system. It is a matter of determining whether or not a certain street 
within the town is to be designated as an extension and if so, im
proved and maintained as such. 

The Iowa State Highway Commission has faced this same problem, and 
la order to be uniform in the administration of primary road extensions 
ending within cities and towns it has adopted a future policy on such 
extensions, For your information, the policy of the Highway Commis
sion on such extensions is as follows: 



Mr. Donald 1. Nelson - 3 - M y 27, I960 

t. That primary road extensions run through the town to 
tha far end Of tha business section. 

2. That those extensions which now stop short of the 
far end of the business section be extended to that 
point. 

3. That those extensions that now run through the busi
ness sections be shortened to the end of the business 
district. 

In answer to your question as to "what constitutes an authorised exten
sion" , the question Is one of fact, not of law; and its determination 
depends largely on the circumstances in each particular case. The 
authority for an "authorised extension" Is found in Section 314.S of 
the 1958 Code of Iowa, namely " . . . The location of such road exten
sions shall be determined by the board or commission . . . " . 

In answer to your question on authority to pave Main Street as an at
tention o ia secondary road if, in the exercise of its sound discretion, 
the board of supervisors establishes West and Main Streets as an 
extension of a secondary road, it may proceed to "construct, recon
struct, improve, repair end maintain" to accordance with Section 
314.S of the 1958 Code of Iowa. 

Very truly yours. 

C . J . L 

CJlsMS 



S e c t i o n 23.2, Code V$$87 r e l a t i v e t c T t K e $5,000 l i m i t f o r a 
p u b l i c c o n t r a c t would a p p l y where the t o t a l c o s t o f the im
provement exceeds $5,000, even though none of the f i v e p a r t i e s 
t o the j o i n t agreement under whkb the Improvement i s t o be 
made, w i l l be r e q u i r e d t o pay $5,000 as t h e i r p r o p o r t i o n a t e s h a r e . 

^ 0 - 7^ J u l y 28, I960 

Mr, James W. Hudson 
Pocahontas County A t t o r n e y 
Pocahontas, iowa 

Dear S i r s 

T h i s i s t o acknowledge r e c e i p t o f your l e t t e r o f J u l y 7, I960, 

w h i c h reads a s f o l l o w s : 
M 1 would l i k e t o have an o p i n i o n from your o f f i c e 
r e l a t i v e t o the f o l l o w i n g f a c t s i t u a t i o n as a p p l i e d 
t o S e c t i o n 23,2 o f the 1958 Code o f Iowa. 

" I n Pocahontas County t h e r e a r e f o u r townships s u r 
r o u n d i n g a town who a r e o p e r a t i n g a J o i n t f i r e department 
w i t h s a i d town by Agreement. The f o u r townships and the 
town have p r e v i o u s l y been a u t h o r i z e d by t h e r e q u i r e d v o t e 
o f the p e o p l e t o l e v y money f o r such f i r e p r o t e c t i o n , and 
they have purchased c o n s i d e r a b l e f i r e f i g h t i n g equipment. 
At tho p r e s e n t time they a r e c o n t e m p l a t i n g c o n s t r u c t i n g 
a b u i l d i n g t o house such equipment which w i l l c o s t ap
p r o x i m a t e l y $8500,00 and w h i c h w i l l be l o c a t e d i n tho 
town. By Agreement each o f tho townships and the town 
w i l l pay a p r o p o r t i o n a t e s h a r e o f the c o s t o f t h i s 
b u i l d i n g but no one u n i t w i l l pay $5000.00 toward t h e 
same. 

"My p a r t i c u l a r q u e s t i o n Is whether o r not S e c t i o n 23.2 
of the 1958 Code o f Iowa r e l a t i v e t o the $5,000.00 l i m i t 
f o r a p u b l i c c o n t r a c t would a p p l y i n t h i s case where the 
t o t a l c o s t o f the Improvement exceeds the $5000.00 but 
where none o f t h e t o w n s h i p s o r town w i l l be r e q u i r e d t o 
pay up t o t h a t amount a c c o r d i n g t o t h e i r Agrement." 

In the case o f C a r l s o n v. C i t y o f M a r s h a l 1 town, 212 Iowa 

373, 378, t h e Supreme Co u r t s a i d s 

"Defendant a p p e a l s t o t h e budget law. Code, 1924, 
Chapter 23. The purpose o f the budget law, so f a r a s 
wo a r e here concerned, i s t o s e c u r e edonomy i n and f a i r 
p r i c e s f o r b u i l d i n g o r o t h e r c o n s t r u c t ionwork t o bo 
p a i d f o r »out o f the f u n d s o f t h e m u n i c i p a l i t y . 1 By 
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S e c t i o n 351, 'the words " p u b l i c improvement 1 1 a s used 
i n t h i s c h a p t e r s h a l l mean any b u i l d i n g o r o t h e r con
s t r u c t i o n work t o be p a i d f o r i n whole o r p a r t by the 
use o f funds o f any m u n i c i p a l i t y . ' By S e c t i o n 352, 
'b e f o r e any m u n i c i p a l i t y s h a l l e n t e r I n t o any c o n t r a c t 
f o r any p u b l i c improvement t o c o s t $5,000 o r more, tho 
g o v e r n i n g body p r o p o s i n g t o make such c o n t r a c t s h a l l 
adopt proposed p l a n s and s p e c i f i c a t i o n s and proposed 
form o f c o n t r a c t t h e r e f o r , f i x a time and p l a c e f o r 
h e a r i n g t h e r e o n * * * and g i v e n o t i c e t h e r e o f * * *' 
* * * . . . „ . . 
'-'Those s e c t i o n s have r e f e r e n c e t o ' p u b l i c c o n t r a c t s , 1 

t o p u b l i c works, w h i c h r e q u i r e p l a n s and s p e c i f i c a t i o n s 
o r e s t i m a t e s , w h i c h may be t h e s u b j e c t o f c o m p e t i t i o n 
and w h i c h i n v o l v e t h e f u n d s o f the m u n i c i p a l i t y , c u r 
r e n t o i funded, and t h e i r e x p e n d i t u r e and the l o c a l 
t a x l e v i e s . The law, so f a r a s we a r e now c o n c e r n e d , 
i s d i r e c t e d t o t h e p r o m o t i o n o f economy In the l e t t i n g 
o f p u b l i c c o n t r a c t s . The d i r e c t o r o f the budget I s n o t 
t h e s u p e r v i s o r o f , o r a c o u r t o f ap p e a l I n , t h e a d m i n i s 
t r a t i o n o f m u n i c i p a l a f f a i r s . " 

I am, t h e r e f o r e , o f the o p i n i o n t h a t sine© the c o n t e m p l a t e d 

s t r u c t u r e w i l l r a q u l r e an expenditure i n e x c e s s o f $5,000, 

t h e p r o c e d u r e s , a s s e t f o r t h In Ch a p t e r 23, Code 1958, must be 

f o l l o w e d . 

Y o u r s t r u l y , 

0StJHG:MMH5 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 



TOWNSHIPS: E l e c t i o n s P o l l i n g p l a c e o u t s i d e t o w n s h i p . 
N e c e s s i t y f o r new p e t i t i o n fbr e a c h e l e c t i o n u n d e r 5 7 t h G , A . , C h . 

M r . C h a r l e s H . B a r l o w 
P a l o A l t o C o u n t y A t t o r n e y 
E n i m e t s b u r g , Iowa 

O e a r S i r ; 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f J u l y 2 3 t h 
ult,, w h i c h r e a d s a s f o l l o w s : 

" I n P a l o A l t o C o u n t y we a r e c o n f r o n t e d w i t h t h e f o l l o w i n g 
p r o b l e m c o n c e r n i n g th© i n t e r p r e t a t i o n o f S e c t i o n & 9 . 1 G 
P o l l i n g p l a c e s f o r C e r t a i n P r e c i n c t s , P r i o r t o t h e p r i 
m a r y e l e c t i o n N e v a d a T o w n s h i p s u b m i t t e d p e t i t i o n s s i g n e d 
b y v c j t e r s i n t h e p r o p e r n u m b e r s t a t i n g t o t h e e f f e c t t h a t 
t h e y h a d n o P o l l i n g P l a c e a n d t h a t t h e y w e r e p e t i t i o n i n g 
t h e B o a r d o f S u p e r v i s o r s t o e s t a b l i s h t h e i r P o l l i n g P l a c e 
i n t h e C o u n t y C o u r t H o u s e . To t h i s d a t e , t h e r e h a v e b e e n 
no p l a n s f o r e r e c t i n g a p u b l i c b u i l d i n g f o r a P o l l i n g P l a c e 
a n a t h e r e a r e n o o t h a r s u i t a b l e b u J 1 d i n g s w h i c h c a n b e u s e d 

w i t h i n t h e t o w n s h i p . I t w o u l d a p p e a r t h a t t h i s w i l l b e a 
c o n t i n u i n g c i r c u m s t a n c e f r o m < e l a c t i o n t o e l e c t i o n w h i c h 
r a i s e s t h e q u e s t i o n , d o s s S e c t i o n 4 9 . 1 0 ' r e q u i r e t h a t t h e 
p e t i t i o n p r o c e d u r e p r e c s a d e a c h e l e c t i o n , o r w o u l d t h y i r 
P o l l i n g P l a c e c o n t i n u e t o be a t t h e C o u n t y C o u r t H o u s e 
u n l e s s c h a n g e d ? 

1 1 1 h a v e f o u n d no c a s e o r A t t o r n e y G e n e r a l ' s O p i n i o n s w h i c h 
c l a r i f y t h i s p o i n t , a n d w o u l d a p p r e c i a t e y o u r t h o u g h t s o n 
t h i s m a t t e r a s s o o n a s p o s s i b l e i n o r d e r t h a t p r e p a r a t i o n 
c a n be made f o r t h e f o r t h c o m i n g G e n e r a l E l e c t i o n . " 

E n c l o s e d h e r e w i t h y o u w i l l f i n d t h e r m o - f a x c o p y o f O p i n i o n 
d a t e d M a r c h 1 0 , 1 9 5 8 , t o R i c h a r d H * W r i g h t , w h i c h i b e l i e v e 
a n s w e r s y o u r q u e s t i o n s . 

A u g u s t 2 , I 9 6 0 

Y o u r s t r u l y , 

J A M E S H . G&ITTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

JHGzoimM* 



WELFARE: County l i e n s — A s s i s t a n c e f u r n i s h e d under", sec t j ^ n s 
2 2 7 . 1 6 to 227.10 i s not b a s i s f o r a l i e n under secU«n 2 3 6 . 2 5 , 
but may be o t h e r w i s e c l a i m e d by the c o u n t y . / ^ j ^ l f 
0 < ^ OvU<j.vt T - i - f c o ) 

August 2 , i 9 6 0 

Mr. Robert L. Oeth 
Dubuque County A t t o r n e y 
701 Bank & Insurance B u i l d i n g 
Dubuque, Iowa 

A t t e n t i o n : W i l l i a m W. T h i n n e s 

Dear Mr, Oeths 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f J u l y 28 
i n which you s t a t e the f o l l o w i n g : 

"We r e s p e c t f u l l y r e q u e s t an o p i n i o n from your 
o f f i c e r e g a r d i n g the f o l l o w i n g m a t t e r : 

"Under S e c t i o n s 2 2 7 . 1 6 through 227-18 o f the 
Iowa Code, a S t a t e Mental A i d Fund i s c r e a t e d and 
payments are p r o v i d e d f o r t o c o u n t i e s , upon proper 
v e r i f i c a t i o n , a t the r a t e o f Three D o l l a r s per week 
f o r each p a t i e n t r e c e i v e d on t r a n s f e r from a S t a t e 
H o s p i t a l f o r the Insane under th© p r o v i s i o n s o f 
S e c t i o n 227 .11 or committed to a county home by 
a commission o f i n s a n i t y * S e c t i o n 2 2 7 » l 8 p r o v i d e s 
t h a t such payments s h a l l be c r e d i t e d by the county 
t o the county fund f o r the insane l e v i e d under the 
p r o v i s i o n s o f S e c t i o n 230.2*f o f the Iowa Code. 

"Chapter 230 o f t h e Iowa Code p r o v i d e s t h a t 
n e c e s s a r y and l e g a l c o s t s and expenses a t t e n d i n g 
the a r r e s t , c a r e , i n v e s t i g a t i o n , commitment, and 
support o f an insane p e r s o n committed s h a l l be 
p a i d by the c o u n ty i n which such person has a 
l e g a l s e t t l e m e n t or by the S t a t e when such person 

- has no l e g a l s e t t l e m e n t i n Iowa, o r when such 
s e t t l e m e n t i s Unknown. Chapter 230 f u r t h e r p r o v i d e s 
f o r l i a b i l i t y o f the e s t a t e s o f such p a r s o n s , and 
p e r s o n s l e g a l l y l i a b l e f o r the formers* s u p p o r t * 
S e c t i o n 2 3 0 . 2 5 p r o v i d e s f o r a l i e n o f a s s i s t a n c e * 
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HThe f o l l o w i n g q u e s t i o n s a r i s e ! 
H ( l ) Does the S t a t e o f Iowa have a l i e n 

a g a i n s t an insane p e r s o n , h i s e s t a t e o r those 
l e g a l l y l i a b l e f o r h i s s u p p o r t where such person 
was r e c e i v e d on t r a n s f e r under t h e p r o v i s i o n s 
o f S e c t i o n 227*11 o r committed t o a c o u n t y home 
by a commission o f i n s a n i t y , f o r the Three D o l l a r s 
per week payment made to the county o f the i n s a n e 
p e r s o n ' s s e t t l e m e n t where such payment has been 
made under S e c t i o n s 2 2 7 - 1 6 t h r o u g h 2 2 7 . l 8 ? 

" ( 2 ) In the event the answer t o q u e s t i o n 
number one i s i n the a f f i r m a t i v e , then i s the 
c o u n t y ' s c l a i m a g a i n s t such i n s a n e p e r s o n , h i s 
e s t a t e o r those l e g a l l y l i a b l e f o r h i s support 
reduced by Three D o l l a r s per week (assuming 
payment by S t a t e to C o u n t y ) ? 

" ( 3 ) In the event the answer to q u e s t i o n 
number one i s i n the n e g a t i v e , then i s the 
c o u n t y ' s c l a i m a g a i n s t such insane p e r s o n , h i s 
e s t a t e or those l e g a l l y l i a b l e f o r h i s support 
reduced by Three D o l l a r s p e r week (assuming 
payment by S t a t e to C o u n t y ) ? " 

S e c t i o n 2 3 0 . 2 5 , Code 1958, p r o v i d e s : 

" L i e n o f a s s i s t a n c e * Any a s s i s t a n c e 
f u r n i s h e d .un^er t h i a c h a p t e r s h a l l be and 
c o n s t i t u t e a l i e n on any r e a l e s t a t e owned 
by the person committed t o such i n s t i t u t i o n 
o r owned by e i t h e r the husband or the w i f e 
o f such p e r s o n . " (Emphasis s u p p l i e d ) 

T h i s s e c t i o n was r e f e r r e d to In the 1950 Report o f the 
A t t o r n e y G e n e r a l , at page 135» as f o l l o w s : 

" I t i s a p p a r e n t , t h e r e f o r e , t h a t the 
s t a t u t o r y l i e n i n q u e s t i o n i s one which c r e a t e s 
a r i g h t where no such r i g h t e x i s t e d a t common 
law* Such s t a t u t e s a r e r e q u i r e d to be s t r i c t l y 
c o n s t r u e d and a l i e n c r e a t e d t h e r e b y i s l i m i t e d 

. In o p e r a t i o n and e x t e n t by t h e terms o f the 
s t a t u t e * I t can a r i s e and be e n f o r c e d o n l y i n 
t h e event and under t h e f a c t s p r o v i d e d f o r i n 
the s t a t u t e . See 33 Am. J u r . , p. *+32, Sec* 2 6 , 
F r o s t v* Atwood, 73 ttich. 6 7 , U-l N.W. 96 and 
Howard v. Burke, 176 Iowa 1 2 3 , 157 N.W. 7 ^ . n 
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The terms o f the s t a t u t e a r e c l e a r and unambiguous} 
the l i e n must a r i s e as the r e s u l t o f a s s i s t a n c e f u r n i s h e d 
under Chapter 230* The t h r e e - d o l l a r payment p r o v i d e d f o r 
i n s e c t ions 2 2 7 . 1 6 through 2 2 7 . 1 8 , Code 1958, i s c r e a t e d under 
the terras o f another c h a p t e r , was enacted i n t o law i n 19^9 
( A c t s o f the 5 3 r d G e n e r a l Assembly, Chapter 99) as opposed t o 
1939 ( A c t s o f the ^ 8 t h G e n e r a l Assembly, Chapter 98) f o r 
s e c t i o n 2 3 0 . 2 5 * and was s p e c i f i c a l l y p r o v i d e d by the l e g i s 
l a t u r e to be an amendment to Chapter 227* 

I t i s t h e r e f o r e our o p i n i o n t h a t the S t a t e o f Iowa 
does not r e c e i v e a l i e n under s e c t i o n 2 3 0 , 2 5 f o r payments t o 
a c o u n t y under s e c t i o n s 2 2 7 . 1 6 through 227»l8» 

By i t s n a t u r e , your q u e s t i o n number two i s d i s p o s e d o f 
by the above n e g a t i v e answer. 

Your q u e s t i o n number t h r e e i s answered i n the n e g a t i v e * 

V e r y t r u l y y o u r s , 

LCAsbl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



o r - p . e x e s m& b^ffctntmrtf 
K ^ t u r a l Resources C o m c i 3 ^ ^ n ^ e ^ v i l a t e d u s e j ^ e n ^ e r t t d t j^egujrjgd;--
A permi t may be fequ3r ld"when a nnoI^eguIaEeaT , use i s ' b e y o n d t h e k 

Reference I s mode to your l e t t e r dated June 10, I960 i n which 
you requested the followingt 

w 'Ihe Iowa Natural Resources Counc i l requests m opinion 
fro si your o f f i c e m to A e t h e r a pera i t i s required 
under the provis ions o£ Chapter h$$K9 Iowa Code 1953, 
as fin ended, f o r the use o f water I n excess of 5 ,000 
gal lons per do^ i n connection w i th operation of a 
cossxercial l i v es tock f esdia^ busineaa whare the ntuaber 
of l i v es tock thus suppl ied tr i th water i s subs tant ia l l y 
greater than could be supported by the un i t o f lend 
irrrolved. n 

l a r ep ly thereto , I r e f e r you to two sect ions of Iowa Code 195ft * 
F i r s t , sect ion b5$&*2%* 

"Wfcea permit required* For the purpose o f adrdaiater ing 
sections l*55&«19 to h$$k*32$ i n c l u s i v e , a permit ea 
herein provided s h a l l be required f o r the fo l lowing* 

2 , &&ept fo r a nonregulated m e * any person using 
i n excess of f i v e thousand ga l lons o f water per day, 
d iver ted , s tored, or withdrawn frost any source of 
supply except & xsunieipal water system or any other 
source s p e c i f i c a l l y exempted ueder the provis ions of 
sect ions t o U5i?A»32, i n c l u s i v e , " (Emphasis ours) 

Second, sect ion iiS£A»l* De f in i t i ons 

RJIonregtilated uae w means the use of water f o r ordinary 
household purposes, use of water f o r pou l t ry , l i ves tock 
and domestic a n i m a l s , , ( E r a p h a s i e ours) 

August 3* 196C 

J&% O t h l e R» M c l t o r a y , D i r e c t o r 
N a t u r a l Resources C o u n c i l 
S t a t e House 
I 0 C A I 

Cesar Mr* rTcftorraj/: 
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Section (2), spec i f ica l ly exenspts one t&o tseea over 5,000 
gallons of water per day from a supply o f water other than a csmle* 
i p a l water system, who uses the water for a, non»regulated use* 

A non-regulated use as defined b y section i*55A»l supra* includes 
use of water for livestock purposes* 

The pcpoblen exists aa t o the word "ordinaiy" i n the d e f i n l t t o a l *e * 
whether "ordinary" as a descriptive word i s to be a p p l i e d to only 
"household purposes'1 or i s descriptive of the entire phrase o f •house*' 
hold purposes, use of water for poultry, livestock and domestic animals"• 

Wi l l i e v» C i ty of Ferry, 92 Iowa 29?* 60 N.W* 727 a case involving the 
H v e r s T o n " ^ ^ the general p r i n 
c ip les of r iparian r ights construed "ordinasy or natural uses* est 

"Ordinary or natural uaea have hem held to include the 
use for domestic purposes**,and supplying an ordinary 
mafcer of horacs or stock with water*• *" (Eafimala ours) 

The court by i t s own words construe© •ordinary 1 ' as applying to 
the use o f water for livestock purposes* However, the Wi l l i s case 
una prior to the creation of the Natural Resources Council , and i t 
i s necessary to consider the effect of Chapter ii5£& on the then 
existing low* 

3 Drake Low Review, Dec* 195d, page $9 states I 

"Contained within the new sections of Chapter U5$A (1$>!?8) are 
def inite references to and provisions for the preservation 
of the r ights o f private r ipar ian owners** 

fhe a r t i c l e then c ited the de f in i t loa of wnon»regulated* use as 
stated previously* It concluded t$att 

"the rights of a private r ipar ian owner i n lows.Jieaalna 
substantially as the Iowa Supreme Court has stated them.* 

The creation of the Natural Resources Council was t o enable a store 
ef f ic ient use o f Iowa* a water supply by regulation* Therefore, the 
counci l was created to "enlarge the benef icia l use of water" (u l 
Iowa taw Beview K>3) rather than r e s t r i c t private r ipar ian r ighTa* 
Conaoqueaily, & s act has no great effect upon private r ipar ian r ights 
m& the existing case law prior to the act Is substantially the same* 
Aa a result* the words 'ordinary use* «ould ap&Jty* to suppljring water 
to livestock and domestic aninols as we l l as the other specif ic i tene 
naiaed l a the def in i t ion o f *8oa*re£^lated" use* 
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In conclusion, It i s the opinion of th i s of f loe, that where a use 
of water i s a non-regulated use then the saae mat be ordinary* 
Whether the use i s ordinary or not i s a matter o f policy with the 
adininistrative agency imiolved. Therefore, where a norwregulated 
use i s eectraordinary the council my require a penait. 

Sincere l y , 

James Kaggert 
Assistant Attorney General 



TAXATION: P roperty JTax». - f l omestead JjTxemption: Deed to îand for which j^o me stead 
credit is cIaimed need not'be recorded for claim to be allowed. ^ 

August 3 , I 9 6 0 

Mr . Glen U. McGee 
M i l l s County Attorney 
Glenwood, Iowa 

Dear S i r : 

T h i s i s in answer to your letter of June 2 2 | ) | ^ p |n which you ask the 
fol lowing question: * •-

"In 1 9 5 3 A purchased land from X and directed X to convey 
the property to A ' s son B . Subsequently, Q gave h i s father 
A a deed dated January 2 , 1 9 5 4 , which has not been r e 
corded. A resides on this property and uses th is unrecorded deed 
as the bas is for claiming homestead tax exemption. 8 Is the 
record t i t le owner of h is own home on which he has homestead 
tax exemption. 

n Quest ion : Is A entitled to homestead exemption on these 
facts?" 

The appl icable statute i s 425 .11 (2 ) which reads: 

"The word, 'owner' , shal l mean the person who holds the fee 
simple t i t le to the homestead, and in addition shal l mean the 
person occupying as a survlvl ng spouse or the person occupy 
ing under a contract of purchase where It i s shown that not less 
than one-tenth of the purchase price named (n the contract a c t u 
a l l y has been paid and which contract has been recorded in the 
office of the county recorder of the county In which the property 
i s located, or thei;person occupying the homestead under devise 
or by operation of the inheritance Iaw9 whe^e the whole interest 
passes or where the div ided interest i s shared only by persons 
related or formerly related to each other by b lood, marriage or 
adoption, or the person occupying the homestead under a deed 
which conveys a divided interest where the divided Interest i s 
shared only by persons related or formerly related to each other 
by blood, marriage or adoption. ' 1 
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if A is entit led to the exemption it is because he "holds the fee simple 
t i t le to the homestead 1 1 . 

In Johnson v . Board of Sup'rs of Jefferson County, 2 3 7 Iowa 1 1 0 3 , the 
court d iscusses "fee s i m p l e " . It s a i d : 

" A "fee s imple" estate Is one by which the owner holds lands to 
himsel f and his heirs forever, without mentioning what h e i r s , but 
referring that to this own pleasure or to the disposit ion of the l a w . 
The estate may be either legal or equ i tab le , s ince the term "fee 
simple" Is not used to dist inguish between legal and equitable 
e s t a t e s , but Is used to denote the quantity or duration of e s t a t e s , 
whether the enjoyment is l imited or unl imited in duration. 3 1 
C . J . S . , Estates s e c . 8 , p p . 1 8 , 1 9 * 1 9 A m . J u r , 4 7 2 , 4 7 3 , 
sect ion 1 4 . A t common l a w , the term "fee simple 1* was used in 
contradistinction to such terms as " fee t a i l , " " l i fe e s t a t e , " or 
"term for years.*' 1 9 A m . J u r . 4 7 1 , sect ion 1 2 . We have no 
reason to doubt that the legislature here used the term "fee simple" 
In much the same sense . 

M , T h e substance of the c l a s s i c definit ion of ' t i t le" Is : The means 
whereby the owner has the Just possess ion of b is property. B l a c k ' s 
L a w Dict ionary , 3 d E d , , 1 7 3 3 ? 2 B o u v . U w D i e t . , R a w l e 1 * 
Th i rd R e v i s i o n , p. 3 2 8 1 ? Henderson v , S e a t t y , 1 2 4 Iowa 1 6 3 , 1 6 7 , 
9 9 J J . W . 7 1 6 . But t i t l e " Is frequently used to mean ownership. 
4 1 Words and P h r a s e s , Perm. E d . , pp . 6 7 3 , 6 7 4 . See a lso $ c o -
f l e l d v . i f oo re , 3 1 Iowa 2 4 1 * 2 4 5 . * * * ' « 

In Hoyue v . I o w a T & t G o ; , 2 1 9 Iowa 2 8 2 , the court s a i d , " A s between 
the original par tys , the f i l i ng of the deed for record was not necessary to Its v a l i d i t y . 
* * * l e c t i o n 1 0 1 0 5 (now 5 5 8 . 4 1 ) of the Code relat ing to the recording of Instru
ments 1$ for the benefit of subsequent purchasers for value»" 

* n Potter v . Pot ter , 1 8 5 Iowa 5 5 9 at page 5 6 7 , the court s a i d , "The record 
ing of a deed is not essent ia l to passing * l t i e . H 

The case of In Re Estate of A m e s s , 1 4 2 Iowa 4 0 ? Galen y . G a l e n , 1 0 8 Iowa 
4 9 6 ? and Reeve v . Howard, 1 1 8 Iowa 1 2 1 , c i t e d for the proposition that t i t l e to real 
property can be effectually passed by an inter v lvor g i f t . The court In the Reeve c a s e 
s t a t e s ; 

' T h a t a man may lawfully convey h is lands as a gift or as a token of love 
and a f fect ion , and that such grantee holds by as perfect t i t le as the grantor 
cou ld convey , none w i l l deny*" 

Apply ing the above to your problem, the non-recorded deed giv ing Fee S imple 
T i t l e to A , would entit le him to the Homestead exemption,; ^ 
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However, it should be noted that it is possible that there is a later unrecorded 

deed from A to someone e lse which would change the ownership and if this were true, 

A , of course , would not be the owner of the property. However, this Is beyond our 

k e n . 

Respect fu l l y , 

W i l l i am E . Adams 
Ass is tan t Attorney General 

W E A / b J f 



P h a r m a c i s t s --vitamins--- s a l e — V i t a m i n s or v i t a m i n p r o d u c t s 
i n . c o n c e n t r a t e d form can be "sold o n l y i n a l i c e n s e d pharmacy, 
under the immediate p e r s o n a l s u p e r v i s i o n of a r e g i s t e r e d 
p h a r m l . t . ( f l j a B t , K foU , ft J , 

A u g u s t 4 , I 9 6 0 

M r . J , F , R a b e 
S e c r e t a r y 
B o a r d o f P h a r m a c y E x a m i n e r s 
L O C A L 

p e a r S i r : 

We h e r e i n a c k n o w l e d g e y o u r r e q u e s t f o r o u r o p i n i o n 
o n t h e l e g a l i t y o f d i s p e n s i n g v i t a m i n p r e p a r a t i o n s b y m e a n s 
o f v e n d i n g m a c h i n e s i n e a t i n g e s t a b l i s h m e n t s , e t c * 

U n d e r t h e e x i s t i n g l a w o f I o w a , v i t a m i n p r o d u c t s 
i n c o n c e n t r a t e d f o r m , w h e t h e r p i l l s , c a p s u l e s , t a b l e t s , o r 
d r o p s , a r e " d r u g s ' * a n d n o t p r o p r i e t a r y m e d i c i n e . O . A . G . 
1 9 4 4 , p . 1 6 4 . S u b s e c t i o n 1 5 5 . 1 o f t h e C o d e s t a t e s a n y p e r * 
s o n who e n g a g e s 1 1 . . . In t h e b u s i n e s s o f s e l l i n g , o r o f f e r 
i n g o r e x p o s i n g f o r s a l e * d r u g s a n d m e d i c i n e s a t r e t a i l " I s 
d e e m e d t o be e n g a g e d i n t h e p r a c t i c e o f p h a r m a c y , a n d a s s u c h 
i s r e g u l a t e d u n d e r t h e p o l i c e p o w e r s o f t h i s S t a t e . R e p p e r t 
v . U t t a r b a c k . 206 Iowa 3 1 4 , 2 1 7 N .W . 5 4 5 ( 1 9 2 8 ) . 

U n d e r s u c h r e g u l a t i o n s , n o p e r s o n may e n g a g e i n t h e 
p r a c t i c e o f p h a r m a c y w i t h o u t f i r s t o b t a i n i n g a l i c e n s e f r o m 
t h e S t a t e D e p a r t m e n t of H e a l t h . S u b s e c t i o n 1 4 7 . 2 o f t h e C o d e . 

M o r e d i r e c t a u t h o r i t y o n t h e p o i n t In q u e s t i o n I s 
f o u n d i n s u b s e c t i o n 1 5 5 * 6 o f t h e C o d e w h i c h s t a t e s t h a t " N o 
u n l i c e n s e d p e r s o n o r l i c e n s e d p h a r m a c i s t s h a l l a l l o w a n y o n e 
who I s n o t a l i c e n s e d p h a r m a c i s t t o s e l l o r d i s p e n s e a n y d r u g s 
. . . u n l e s s t h e same b e d o n e u n d e r t h e I m m e d i a t e , p e r s o n a l 
s u p e r v i s i o n o f a l i c e n s e d p h a r m a c i s t s . • T T 

T h e t e r m s " s e l l o r d i s p e n s e " w o u l d a p p e a r t o b e 
b r o a d e n o u g h t o I n c l u d e a n y m e t h o d s o f d i s b u r s e m e n t f r o m a 
d i s p l a y r a c k t o a v e n d i n g m a c h i n e . I t f o l l o w s t h e s a l e o f 
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v i t a m i n s In c o n c e n t r a t e d f o r m I n t e n d e d t o b e u s e d f o r t h e 
m i t i g a t i o n , p r e v e n t i o n o r c u r e o f d i s e a s e o f man o r a n i m a l , 
( r e g a r d l e s s o f m e t h o d o f d i s b u r s e m e n t ) m u s t be made In a 
l i c e n s e d p h a r m a c y , u n d e r t h e d i r e c t , p e r s o n a l s u p e r v i s i o n 
o f a l i c e n s e d p h a r m a c i s t I n t h e S t a t e o f I o w a . O . A . G . 1 9 4 4 , 
p . 1 6 4 , 1 6 6 . 

A " p h a r m a c y " a s d e f i n e d In c h a p t e r 1 5 5 . 3 ( 2 ) I s 
. . a d r u g s t o r e In w h i c h d r u g s a n d m e d i c i n e s a r e e x p o s e d 

f o r s a l e o r s o l d a t r e t a i l , . . «". A r e t a i l p h a r m a c y l i e * 
e n s e u n d e r s u b s e c t i o n 1 5 5 . 1 0 , m u s t b e o b t a i n e d i n o r d e r t o 
e s t a b l i s h , c o n d u c t o r m a i n t a i n s u c h a p h a r m a c y . 

B y r e a s o n o f t h e a b o v e a u t h o r i t i e s , t h e a n s w e r t o 
y o u r q u e s t i o n I s f o u n d In t h e c o n c l u s i o n s s t a t e d In O . A . G . 
1 9 4 4 , p . 1 6 4 , 166 w h i c h h o l d s t 

" 1 . T h a t v i t a m i n s o r v i t a m i n p r o d u c t s I n c o n * 
c e n t r a t e d f o r m , w h e t h e r s o l d i n p i l l s , c a p s u l e s , 
t a b l e t s o r d r o p s come u n d e r t h e c l a s s i f i c a t i o n o f 
d r u g s , w i t h i n t h e m e a n i n g o f t h e l o w ^ P h a r m a c y 

" 2 . T h a t t h e s a l e o f v i t a m i n s In c o n c e n t r a t e d 
f o r m i n t e n d e d t o b e u s e d f o r t h e m i t i g a t i o n , . 
p r e v e n t i o n o r c u r e o f d i s e a s e o f man o r a n i m a l , 
m u s t b e made In a 11 c e n s e d p h a r m a c y , u n d e r t h e 
s u p e r v i s i o n o r a l i c e n s e d p h a r m a c i s t i n t n e s t a t e 
o f l o w a . " • ; •• • • • ""*~ : • ; • • . • • 

R e s p e c t f u l l y s u b m i t t e d , 

F D B t k v r 

F R A N K 0 . B IANCO 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES: Hosp i t a l s — C o u n t y t r e a s u r e r n o t a u t h o r i z e d t o 

August 5| I960 

Mr. David H a r r i s 
Greene County A t t o r n e y 
J e f f e r s o n , Iowa 

Dear Mr* H a r r i e t 

R e c e i p t i s acknowledged o f your l e t t e r o f August 2 
as f o l l o w e s 

" I would a p p r e c i a t e your o p i n i o n upon the 
f o l l o w i n g q u e s t i o n ! 

, M C a n a County T r e a s u r e r be r e q u i r e d under 
S e c t i o n 3^7*12 o f the Code as amended by S e c t i o n 
k- o f Chapter 262 o f the A c t s o f t h e 5 8 t h G e n e r a l 
Assembly, to m a i n t a i n a s e p a r a t e c h e c k i n g aocount 
on county h o s p i t a l b u s i n e s s . 1 " 

Your q u e s t i o n i s answered i n t h e n e g a t i v e , f o r the 
reason t h a t the s t a t u t e s do not a u t h o r i z e t h e t r e a s u r e r 
t o c a r r y such s p e c i a l f u n d . 

Very t r u l y y o u r s , 

LEONARD 0 . ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAJbl 



COUNTIES: C o u n t y Farm — No a u t h o r i t y t o s e l l and p l a c e 
p r o c e e d s i n a s p e c i a l f u n d t o b u i l d a c o n v a l e s c e n t noma. 

H o n o r a b l e H a r o l d 0» F i s c h e r 
S t a t e R e p r e s e n t a t i v e , Grundy County 
f e l l s b u r g , Iowa 

Dear Mr* F i s c h e r s 

R e c e i p t i s acknowledged o f your l e t t e r o f d u l y 30 
as f o l l o w s : 

" T h i s week the County Board o f S u p e r v i s o r s 
asked me to f i n d out i f i t would be l e g a l l y 
p o s s i b l e f o r them to s e l l the County Farm and 
h o l d the money s e p a r a t e and a s i d e f o r the purpose 
o f c o n s t r u c t i n g a County C o n v a l e s c e n t Home* 
I f such a r e s u l t c o u l d not be ac c o m p l i s h e d 
under e x i s t i n g r e g u l a t i o n s , would t h e r e or 
c o u l d t h e r e be a n y t h i n g i n the p r o p o s a l which 
c o u l d be a c c o m p l i s h e d by a l e g a l i z i n g a c t by 
the next l e g i s l a t u r e ? 

" A n y t h i n g which you can do to shed some 
l i g h t on t h i s problem w i l l be v e r y much 
a p p r e c i a t e d * " 

In answer t h e r e t o , the s t a t u t e s do not a u t h o r i z e 
c r e a t i o n o f such s p e c i a l fund by c o u n t i e s and, i n my o p i n i o n , 
g e n e r a l l e g i s l a t i o n r a t h e r than a l e g a l i z i n g a c t would be 
n e c e s s a r y t o c o n f e r such a u t h o r i t y . 

August 5 , i 9 6 0 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A t b l 



SCHOOLS: E l e c t i o n o f t r e a s u r e r — Under A r t i c l e X I , fiecti&a 6 , 
C o n s t i t u t i o n o f Iowa, t h e o f f i c e o f t r e a s u r e r s h o u l d be f i l l e d 
f o r t h e u n e x p i r e d s h o r t t e r m a t t h e g e n e r a l s c h o o l e l e c t i o n i n 
S e p t e m b e r , i 9 6 0 . In a d d i t i o n , under:'fd&6$+*rr 277• 2 6 . a t r e a s u r e r 
s h o u l d ^ b e e l e c t e d t o f i l l t h e t w o - y e e i r t e r m commencing J u l y 1, 

W ' ^ j U ~ ^ A u * u s i 5 , 1960 J I 

Mr. C. F. G r e e n f i e l d 
G u t h r i e County A t t o r n e y 
Bayard, Iowa 

Dear Mr. G r e e n f i e l d ) 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f 
J u l y 2 0 , as follows» 

"Under Chapter 2 7 7 o f t h e 1958 Code of 
Iowa e n t i t l e d ^ 'School E l e c t i o n s ' , I t i s s e t 
out how the D i r e c t o r s and T r e a s u r e r o f a 
s c h o o l d i s t r i c t a re e l e c t e d * S e c t i o n 2 7 7 * 2 4 
d e a l s w i t h the Board o f D i r e c t o r s . S e c t i o n 
2 7 7*26 d e a l s w i t h the T r e a s u r e r . 

" T h i s Code s e c t i o n p r o v i d e s a T r e a s u r e r 
s h a l l be chosen a t the r e g u l a r e l e c t i o n . He 
s h a l l s e r v e w i t h o u t pay and h i s term s h a l l 
b e g i n on the f i r s t s e c u l a r day o f J u l y f o l 
l o w i n g h i s e l e c t i o n and c o n t i n u e f o r two 
y e a r s and u n t i l h i s s u c c e s s o r i s e l e c t e d or 
a p p o i n t e d and q u a l i f i e d . T h i s S t a t u t e 
became e f f e c t i v e J u l y 4 , 1959* 

"Under the new Iowa s c h o o l e l e c t i o n l a w s, 
t h e s c h o o l e l e c t i o n t a k e s p l a c e t h e second 
Monday i n September. A p p a r e n t l y the T r e a s u r e r 
t h a t i s e l e c t e d on the second Monday i n 
September doesn't t a k e over h i 6 o f f i c e u n t i l 
t he f o l l o w i n g J u l y 1. T h i s would c r e a t e a 

. vacancy In o f f i c e from J u l y 1 . i 9 6 0 , t o t h e 
second Monday i n September, i 9 6 0 * I f someone 
wasn't e l e c t e d i n September o f i 9 6 0 f o r the 
s h o r t term to J u l y 1, l 9 6 j l , a vacancy would 
e x i s t . In v i e w o f the way Iowa S t a t u t e 277*26 
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r e a d s , he s h a l l s e r v e w i t h o u t pay and h i s term 
s h a l l b e g i n on the f i r s t s e c u l a r day o f J u l y 
f o l l o w i n g h i s e l e c t i o n and c o n t i n u e f o r two y e a r s 
ftfW.vMU, h U w w w r J ^ q , ! ! ^ ^ Qr appointed, 
ftnd q u f t U f W * 

"Would a T r e a s u r e r now a c t i n g a u t o m a t i c a l l y 
h o l d o v e r u n t i l J u l y 1, I 9 6 l , s h o u l d the 
T r e a s u r e r be a p p o i n t e d by the Board u n t i l the 
second Monday i n September, i 9 6 0 , and then an 
e l e c t i o n h e l d on the s h o r t term rrom the second 
Monday i n September, i 9 6 0 , t o J u l y 1, 1961; and 
at t h e same e l e c t i o n , e l e c t a T r e a s u r e r f o r t h e 
r e g u l a r term commencing J u l y 1, 1 9 6 l , and e x p i r i n g 
J u l y I , 1963?" 

i n r e p l y t h e r e t o , we a d v i s e as f o l l o w s ! 

S e c t i o n 6 9 . 1 , Code 1958, p r o v i d e s f o r a h o l d - o v e r i n 
o f f i c e when t h e r e has not been an e l e c t i o n . i t would appear 
t h a t , i f the T r e a s u r e r q u a l i f i e d w i t h i n the time a l l o w e d , 
then he would h o l d over u n t i l J u l y 1, 1 9 6 1 , a t which t i m e 
t h e T r e a s u r e r e l e c t e d t h i s f o r t h c o m i n g September w i l l t a k e 
o f f i c e . 

However, i f the vacancy has not been f i l l e d by h o l d 
o v e r , then by o p e r a t i o n o f law t h e r e i s a vacancy i n the 
o f f i c e o f T r e a s u r e r as o f J u l y 1, i 9 6 0 . Pursuant t o t h e 
a u t h o r i t y i n s e c t i o n 2 7 9 * 6 , Code 1 9 5 8 , the board o f d i r e c t o r s 
s h o u l d a p p o i n t a t r e a s u r e r to f i l l t h i s vacancy* i n d * Syh* 
P U \ r ftf % n n t n a Yf W U * r , 189 Iowa 123, 178 N . » * 3 2 3 . 

A r t i c l e X I , S e c t i o n 6 , C o n s t i t u t i o n o f iowa, p r o v i d e s ! 

" I n a l l c a s e s o f e l e c t i o n s t o f i l l v a c a n c i e s 
i n o f f i c e o c c u r r i n g b e f o r e t h e e x p i r a t i o n o f a 
f u l l term, the p e r s o n so e l e c t e d s h a l l h o l d f o r 
the r e s i d u e o f the u n e x p i r e d term) and a l l persons 
a p p o i n t e d t o f i l l v a c a n c i e s i n o f f i c e , s h a l l h o l d 
u n t i l the next g e n e r a l e l e c t i o n , and u n t i l t h e i r 
s u c c e s s o r s a r e e l e c t e d and q u a l i f i e d . " 

Under the p r o v i s i o n s o f t h e C o n s t i t u t i o n , the t r e a s u r e r 
so a p p o i n t e d by the board o f d i r e c t o r s w i l l h o l d o f f i c e u n t i l 
the next g e n e r a l s c h o o l e l e c t i o n * The Supreme Court o f Iowa 
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has d e f i n e d what the next g e n e r a l e l e c t i o n means, i n the 
case o f Sftata 9* Hftjjb-ftfih V» U f W W h , , 2 l 6 Iowa 1079, 
250 N.f. 195, wherein the C o u r t s a i d t 

"The next g e n e r a l e l e c t i o n means the next 
g e n e r a l e l e c t i o n a t w h i c h , i n pursuance o f law, 
a vacancy may l e g a l l y be f i l l e d . Under a l l o f 
the a u t h o r i t i e s c a l l e d t o our a t t e n t i o n d e a l i n g 
w i t h the s u b j e c t , i t i s h e l d t h a t t h i s does not 
n e c e s s a r i l y mean t h e next e n s u i n g g e n e r a l e l e c t i o n , 
but the e l e c t i o n a t which the vacancy can be 
l e g a l l y f i l l e d . " 

T h e r e f o r e , i n answer t o the q u e s t i o n propounded i n 
your l e t t e r , i t would appear t h a t the board o f d i r e c t o r s 
s h o u l d a p p o i n t the t r e a s u r e r t o f i l l t he vaoancy from 
J u l y 1, i 9 6 0 t o the next g e n e r a l s c h o o l e l e c t i o n i n September, 
at which time two e l e c t i o n s s h o u l d be h e l d —* one f o r the 
s h o r t p e r i o d from September I 9 6 0 t o J u l y 1, 1961, and one 
f o r the r e g u l a r term o f t r e a s u r e r t o commence J u l y 1, 1961* 

Yours v e r y t r u l y , 

T»R:bl 

THE0D0R W. RENMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 



',/(.:. !?• ^ , 
MOTOR VEHICLES: F i n a / e U ' l / a s p n n a i h i i { + y — S e c U f l n s 321 A. 14, 
321A.17 and 3 2 1 A . 2 9 / - ( 1 ) ' P r i v i l e g e s su spend ed^Jnder 321A.1 1 * 
and 321A.17 may never be r e c o v e r e d u n t i l p r o o f o f f u t u r e 
f i n a n c i a l r e s p o n s i b i l i t y i s posted} ( 2 ) Once pro o f i s p o s t e d , 
l i c e n s e e may c a n c e l p r o o f and s u r r e n d e r p r i v i l e g e s , and t h r e e 
y e a r s from date f i r s t r e q u i r e d to p o s t p p r o o f * recover p r i v i l e g e s . ^ 

- 3 - | c 

Honorable D. M. S t a t t o n 
Commissioner, Department o f P u b l i c S a f e t y 
L O C A L 

Dear Mr. S t a t t o n : 

T h i s w i l l acknowledge r e c e i p t o f your r e q u e s t f o r 
o p i n i o n , i n which you s t a t e i 

"Your O p i n i o n on the f o l l o w i n g m a tter i s 
r e q u e s t e d . 

" C o n s i d e r i n g S e c t i o n s 321A .1 1 *-, 321A . 1 7 , 
and 321A.29) i f a person i s r e q u i r e d t o post 
p r o o f o f f u t u r e f i n a n c i a l r e s p o n s i b i l i t y but 
i n f a c t never does p o s t any such p r o o f , f o r 
what p e r i o d o f time would the D r i v e r s L i c e n s e 
D i v i s i o n be r e q u i r e d to deny l i c e n s i n g p r i v i 
l e g e s to such an i n d i v i d u a l ? 

"The above q u e s t i o n does not r e l a t e to 
thos e e x c e p t i o n a l c a s e s where S e c t i o n 321A.13 
( 2 ) ( 3 ) , o r S e c t i o n 321A . 1 6 would a p p l y . The 
q u e s t i o n here p r e s e n t e d i s i m p o r t a n t because 
the answer to i t w i l l d e termine whether or not 
persons who never p o s t p r o o f s h a l l r e c e i v e 
t h e i r l i c e n s e p r i v i l e g e s back a f t e r g o i n g 
w i t h o u t a l i c e n s e f o r t h r e e y e a r s , or whether 
they s h a l l be d e n i e d a l i c e n s e i n d e f i n i t e l y 
u n t i l such time as t h e y do p o s t p r o o f o f 
f i n a n c i a l r e s p o n s i b i l i t y f o r at l e a s t a t h r e e -
year p e r i o d . The meaning o f S e c t i o n 321A . 2 9 C 3 ) 
has caused some c o n f u s i o n due t o the f a c t t h a t 
a p p a r e n t l y an i n d i v i d u a l c o u l d f i l e p r o o f f o r 
one day, then c a n c e l the p r o o f , and go w i t h o u t 
a l i c e n s e f o r a t h r e e - y e a r p e r i o d and be 
e n t i t l e d to r e c e i v e h i s l i c e n s e back a t the 

J / r/ 
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e x p i r a t i o n o f t h a t p e r i o d * T h i s may be i n c o n 
s i s t e n t w i t h the b a s i c i n t e n t o f the F i n a n c i a l 
R e s p o n s i b i l i t y Law, namely, t h a t no one r e c e i v e 
t h e i r p r i v i l e g e s t o o p e r a t e a motor v e h i c l e 
once they have been r e q u i r e d t o po s t p r o o f u n t i l 
such time as they have p o s t e d p r o o f and m a i n t a i n 
such p r o o f f o r a t l e a s t a t h r e e year p e r i o d * 
Your O p i n i o n i s n e c e s s a r y f o r the guidance o f the 
D r i v e r s L i c e n s e D i v i s i o n p e r s o n n e l so t h a t they 
may know under what c i r c u m s t a n c e s , i f aryv* would 
an i n d i v i d u a l be e n t i t l e d t o h i s l i c e n s e p r i v i l e g e s 
r e s t o r e d to him when he has been r e q u i r e d t o po s t 
p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y and i n f a c t never 
has done s o . " 

The s t a t u t e s here i n v o l v e d , s e c t i o n s 3 2 l A * l 4 , 3 2 1 A . 1 7 
and 321A.29, 1958 Code o f Iowa, p r o v i d e as f o l l o w s * 

" 3 2 i A . i 4 fittsHonaUn M, wn\im% . M g ^ o n ^ 

" 1 . Such l i c e n s e , r e g i s t r a t i o n , and n o n r e s i d e n t ' s 
o p e r a t i n g p r i v i l e g e s h a l l remain so suspended and s h a l l 
not be renewed, nor s h a l l any such l i c e n s e o r r e g i s 
t r a t i o n be t h e r e a f t e r i s s u e d i n the name o f such 
p e r s o n , i n c l u d i n g any such person not p r e v i o u s l y 
l i c e n s e d , u n l e s s and u n t i l e v e r y such Judgment i s 
s a t i s f i e d i n f u l l or to the e x t e n t h e r e i n a f t e r 
p r o v i d e d , and U n t i l the s a i d person g i v o s p r o o f o f 
f i n a n c i a l r e s p o n s i b i l i t y s u b j e c t t o ' t h e exemptions 
s t a t e d i n s e c t i o n s 3 2 1 A . 1 3 and 3 2 1 A . 1 6 . 

"2. A d i s c h a r g e i n b a n k r u p t c y f o l l o w i n g the 
r e n d e r i n g o f any such judgment s h a l l not r e l i e v e 
the judgment d e b t o r from any o f the re q u i r e m e n t s 
o f s e c t i o n s 3 2 1 A . 1 2 to 321A.29, i n c l u s i v e . " 

"321A.17 P r o o f r e q u i r e d upon c e r t a i n c o n v i c t i o n s . 

" 1 . Whenever the c o m m i s s i o n e r , under any law 
o f t h i s s t a t e , suspends o r revokes the l i c e n s e o f 
any person upon r e c e i v i n g r e c o r d o f a c o n v i c t i o n 
o r a f o r f e i t u r e o f b a i l , t he commissioner s h a l l 
a l s o suspend the r e g i s t r a t i o n f o r a l l motor v e h i c l e s 

- r e g i s t e r e d i n the name o f such p e r s o n , exoept t h a t 
he s h a l l not suspend such r e g i s t r a t i o n , u n l e s s 
o t h e r w i s e r e q u i r e d by law, i f such person has 
p r e v i o u s l y g i v e n or t s h a l l i m m e d i a t e l y g i v e and 
t h e r e a f t e r m a i n t a i n p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y 
w i t h r e s p e c t t o a l l motor v e h i c l e s r e g i s t e r e d by 
such p e r s o n . \, 

\ 
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"2. Such l i c e n s e and r e g i s t r a t i o n s h a l l 
remain suspended o r revoked and s h a l l not at any 
time t h e r e a f t e r be renewed nor s h a l l any l i c e n s e 
be t h e r e a f t e r i s s u e d t o such p e r s o n , nor s h a l l 
any motor v e h i c l e be t h e r e a f t e r r e g i s t e r e d i n the 
name o f such person. U n t i l p e r m i t t e d under the motor 
v e h i c l e laws o f t h i s s t a t e and not then u n l e s s and 
u n t i l he s h a l l g i v e and t h e r e a f t e r m a i n t a i n p r o o f o f 
f i n a n c i a l r e s p o n s i b i l i t y . 

"3« I f a person i s not l i c e n s e d , but by f i n a l 
o r d e r or judgment i s c o n v i c t e d o f or f o r f e i t s any 
b a i l o r c o l l a t e r a l d e p o s i t e d t o seoure an appearance 
f o r t r i a l f o r any o f f e n s e r e q u i r i n g the su s p e n s i o n 
or r e v o c a t i o n o f l i c e n s e , o r f o r o p e r a t i n g an 
u n r e g i s t e r e d motor v e h i c l e upon the highways, no 
l i c e n s e s h a l l be t h e r e a f t e r i s s u e d t o such person 
and no motor v e h i c l e s h a l l c o n t i n u e t o be r e g i s t e r e d 
or t h e r e a f t e r be r e g i s t e r e d i n the name o f such 
person u n t i l he s h a l l g i v e and t h e r e a f t e r m a i n t a i n 
p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y . 

"W. Whanever tha commissioner suspends or 
revokes a n o n r e s i d e n t ' s o p e r a t i n g p r i v i l e g e by 
reason o f e c o n v i c t i o n or f o r f e i t u r e o f b a i l , 
such p r i v i l e g e s h a l l remain so suspended or revoked 
u n l e s s such person s h a l l have p r e v i o u s l y g i v e n o r 
s h a l l i m m e d i a t e l y g i v e and t h e r e a f t e r m a i n t a i n p r o o f 
o f f i n a n c i a l r e s p o n s i b i l i t y . " 

" 3 2 1 A.29 D u r a t i o n o f p r o o f — when pro o f mav 
b-e c ancq 1 e d o r re t u r n e d * 

" 1 . The commissioner s h a l l upon re q u e s t consent 
t o the immediate c a n c e l l a t i o n o f any bond or c e r t i 
f i c a t e o f i n s u r a n c e , o r the commissioner s h a l l d i r e c t 
and the s t a t e t r e a s u r e r s h a l l r e t u r n t o the person 
e n t i t l e d t h e r e t o any money or s e c u r i t i e s d e p o s i t e d 
p u r s u a n t to t h i s c h a p t e r as p r o o f o f f i n a n c i a l 
r e s p o n s i b i l i t y , o r t h e commissioner s h a l l waive the 
requir e m e n t o f f i l i n g p r o o f , i n any o f the f o l l o w i n g 
e v e n t s ! I 

" a . At any ti^m* a f t e r t h r e e year a from the date 
. euch p r o o f was r e q u i r e d when, d u r i n g the t h r e e ^ y e a r 

p e r i o d p r e c e d i n g t h e l r e q u e s t , the commissioner has 
not r e c e i v e d r e c o r d o f a c o n v i c t i o n o r a f o r f e i t u r e 
o f b a i l which would R e q u i r e o r p e r m i t the s u s p e n s i o n 
o r r e v o c a t i o n o f t h e l i c e n s e , r e g i s t r a t i o n , or non
r e s i d e n t ' s o p o r a t i n g p r i v i l e g e o f the person by or 
f o r whom such proof/ was f u r n i s h e d ; o r 

i '.: 

i 



Honorable D. U« S t a t t o n -k- August 8 , i 9 6 0 

"b. In the event o f the death o f tha person on 
whose b e h a l f such p r o o f was f i l e d or the permanent 
i n c a p a c i t y o f such p e r s o n t o o p e r a t e a motor v e h i c l e ; 
or 

" c . In the event the p e r s o n who has g i v e n 
p r o o f s u r r e n d e r s h i s l i c e n s e and r e g i s t r a t i o n t o 
the c o m m i s s i o n e r ; 

" 2 . P r o v i d e d , however, t h a t the commissioner 
s h a l l not consent to the c a n c e l l a t i o n o f any bond or 
the r e t u r n o f any money or s e c u r i t i e s i n the event 
any a c t i o n f o r damages upon a l i a b i l i t y covered by 
such p r o o f i s then p e n d i n g o r any judgment upon any 
such l i a b i l i t y i s then u n s a t i s f i e d , or i n the event 
the p e r s o n who has f i l e d such bond o r d e p o s i t e d such 
money or s e c u r i t i e s has w i t h i n one year Immediately 
p r e c e d i n g such r e q u e s t been i n v o l v e d as an o p e r a t o r 
or owner i n any motor v e h i c l e a c c i d e n t r e s u l t i n g i n 
i n j u r y or damage t o the person or p r o p e r t y o f o t h e r s . 
An a f f i d a v i t o f t h a a p p l i c a n t aa to the n o n e x i s t e n c e 
of such f a c t s , or t h a t he has been r e l e a s e d from a l l 
o f h.is l i a b i l i t y , or has been f i n a l l y a d j u d i c a t e d 
not to be l i a b l e , f o r such i n j u r y or damage, s h a l l 
be s u f f i c i e n t e v i d e n c e t h e r e o f i n the absence o f 
e v i d e n c e t o the c o n t r a r y i n the r e c o r d s o f the 
comm i s s i o n e r . 

"3« Whenever any person whose p r o o f has been 
c a n c a i a d or r e t u r n e d under paragraph c of s u b s e c t i o n 
1 o f t h i s s e c t i o n a p p l i e s f o r a l i c e n s e o r r e g i s t r a t i o n 
w i t h i n a p e r i o d of t h r e e y e a r s from the date p r o o f 
was o r i g i n a l l y r e q u i r e d , any such a p p l i c a t i o n s h a l l 
be r e f u s e d u n l e s s the a p p l i c a n t s h a l l r e - e s t a b l i s h 
such p r o o f f o r th© remainder o f such t h r e e - y e a r 
per i o d . " 

The q u e s t i o n p r e s e n t e d i n t h e l a s t sentence o f your 
r e q u e s t i s : 

" . . . Under> what c i r c u m s t a n c e s , i f anry, would 
an i n d i v i d u a l be e n t i t l e d t o (have) h i s l i c e n s e 
p r i v i l e g e s r e s t o r e d to him when he has been r e q u i r e d 
to p ost p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y and i n 

- f a c t never has done %& 9
n 

Chapter 3 2 1 A , 1958 {Code o f Iowa, i s a "model" law, 
d r a f t e d by a n a t i o n a l gr.oiup f o r a d o p t i o n i n a l l s t a t e s . 
33 Iowa Law Review 5 2 2 . Many o f the p r o v i s i o n s o f Chapter 
321A a r e i d e n t i c a l to f i n a n c i a l r e s p o n s i b i l i t y s t a t u t e s i n 
o t h e r s t a t e s . 
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In Commonwealth v. Page. Hk D.&C. ( P e n n s y l v a n i a ) 3 8 l , the 
Court c o n s t r u e d T i t l e 7 5 , s e c t i o n 1277*29, Purdon*s P e n n s y l v a n i a 
S t a t u t e s A nnotated, which i s the same as s e c t i o n 3 2 1 A . 1 7 , 
1958 Code o f Iowa* In t h a t c a s e , the Court h e l d t h a t a 
d r i v e r never c o u l d r e c o v e r h i s d r i v i n g p r i v i l e g e s , once such 
p r i v i l e g e s had been suspended under th© P e n n s y l v a n i a e q u i v a l e n t 
o f 3 2 l A . l 7 i u n t i l the d r i v e r p o s t e d p r o o f o f f i n a n c i a l 
r e s p o n s i b i l i t y f o r the f u t u r e . 

S e c t i o n s 3 2 1 A.lV and 321A•17 were enacted by the Iowa 
L e g i s l a t u r e i n the same B i l l , a r e i n p a r i m a t e r i a , and must 
be c o n s t r u e d t o g e t h e r . T h e r e f o r e , based upon the a b o v e - c i t e d 
Page c a s e , i t i s my o p i n i o n t h a t , once a l i c e n s e i s suspended 
or revoked under the p r o v i s i o n s o f e i t h e r s e c t i o n 3 2 l A . l V o r 
s e c t i o n 321A.17, s a i d l i c e n s e can never be r e s t o r e d u n t i l 
the l i c e n s e e p o s t s p r o o f o f f u t u r e f i n a n c i a l r e s p o n s i b i l i t y . 
Of c o u r s e , the o t h e r s t a t u t o r y r e q u i r e m e n t s f o r r e s t o r a t i o n 
must a l s o be met. 

S e c t i o n 3 2 1 A . 2 9 , 1958 Code o f iowa, p r o v i d e s the p e r i o d 
o f time p r o o f must be m a i n t a i n e d . I t i s c l e a r , under the 
p r o v i s i o n s o f s u b s e c t i o n otto, paragraph a o f s e c t i o n 321A.29, 
t h a t , s u b j e c t to the e x c e p t i o n s o f s u b s e c t i o n two o f s e c t i o n 
3 2 1 A . 2 9 , i f a person m a i n t a i n s p r o o f f o r the t h r e e y e a r s 
i m m e d i a t e l y f o l l o w i n g the date p r o o f was f i r s t r e q u i r e d and 
d u r i n g t h a t t h r e e - y e a r p e r i o d the P u b l i c S a f e t y Commissioner 
does not r e c e i v e n o t i c e o f a v i o l a t i o n which would r e q u i r e o r 
per m i t the su s p e n s i o n or r e v o c a t i o n of l i c e n s e p r i v i l e g e s , 
t h a t person no longer i s r e q u i r e d t o po s t p r o o f i n o r d e r t o 
o b t a i n and m a i n t a i n an o p e r a t o r s l i c e n s e o r to have r e g i s t r a t i o n 
p r i v i l e g e s . 

The q u e s t i o n you p r e s e n t , which a r i s e s under s u b s e c t i o n 
one, paragraph c and s u b s e c t i o n t h r e e o f s e c t i o n 321A.29, 
i s whether an i n d i v i d u a l can o r i g i n a l l y p o s t p r o o f , then 
c a n c e l h i s p r o o f and go w i t h o u t l i c e n s e and r e g i s t r a t i o n 
p r i v i l e g e s f o r t h r e e y e a r s , then be e n t i t l e d t o r e c e i v e h i s 
l i c e n s e and r e g i s t r a t i o n p r i v i l e g e s back w i t h o u t any f u r t h e r 
r e q u i r e m e n t o f p o s t i n g p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y . 

S u b s e c t i o n t h r e e o f s e c t i o n 321A . 2 9 p r o v i d e s * 

"Whenever any pe r s o n whose p r o o f has been 
c a n c e l e d o r r e t u r n e d under paragraph c o f sub
s e c t i o n 1 o f t h i s ; s e c t i o n ( s u b s e c t i o n c p r o v i d e s 
f o r v o l u n t a r y s u r r e n d e r o f l i o e n e e and r e g i s t r a t i o n 
p r i v i l e g e s ) a p p l i e s f o r a l i c e n s e or r e g i s t r a t i o n 
w i t h i n a P e r i o d o f t h r e e y e a r s from the date P r o o f 
was o r i g i n a l l y r e q u i r e d , anv such a o o l l c a t l o n aha11 
be r e f u s e d u n l e s s th\e a p p l i c a n t s h a l l r e - e s t a b l i s h 
such p r o o f f o r ibk remainder o f such t h r e e - y e a r 
p e r i o d . " (Emphasise s u p p l i e d ) 

http://321A.lV
http://32lA.lV
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I t l a a c a r d i n a l r u l e o f s t a t u t o r y c o n s t r u c t i o n t h a t 
e f f e c t i s to be g i v e n t o e v e r y p a r t o f a s t a t u t e , as i t i s 
assumed t h a t the l e g i s l a t u r e does not enact p r o v i s i o n s t h a t 
have no meaning or purpose. H o l z h a u s e r v. Iowa S t a t e Tax 
Commission. 2*5 Iowa 5 2 5 , 6 2 N.W. 2d 229* I t i s r e a s o n a b l e 
to assume t h a i the q u a l i f y i n g phrase u n d e r l i n e d above i n 
s u b s e c t i o n t h r e e o f s e c t i o n 321A . 2 9 i s i n c l u d e d to r e s t r i c t 
the a p p l i c a b i l i t y o f s e c t i o n 3 2 1 A.29 ( 3 ) to the t h r e e y e a r s 
i m m e d i a t e l y f o l l o w i n g the date p r o o f was o r i g i n a l l y 
r e q u i r e d . 

T h e r e f o r e , i t i s my o p i n i o n t h a t a person who i s r e q u i r e d 
to p ost p r o o f o f f u t u r e f i n a n c i a l r e s p o n s i b i l i t y o r l o s e h i s 
o p e r a t i n g l i c e n s e and r e g i s t r a t i o n p r i v i l e g e s , under the 
p r o v i s i o n s o f s e c t i o n s 321 A. 1*+ and 3 2 1 A . 1 7 » 1958 Code o f Iowa, 
can never r e c o v e r s a i d l i c e n s e and r e g i s t r a t i o n p r i v i l e g e s 
u n t i l he does p o s t such p r o o f . Once such p r o o f i e p o s t e d , 
i t must be m a i n t a i n e d f o r the t h r e e - y e a r p e r i o d immediately 
f o l l o w i n g the date such p r o o f was f i r s t r e q u i r e d i f the 
person i n v o l v e d w i s h e s to keep h i s l i c e n s e and r e g i s t r a t i o n 
p r i v i l e g e s d u r i n g t h a t t h r e e - y e a r p e r i o d . However, i f the 
person o r i g i n a l l y p o s t s p r o o f , then c a n c e l s h i e p r o o f and 
v o l u n t a r i l y s u r r e n d e r s h i s l i c e n s e and r e g i s t r a t i o n p r i v i l e g e s , 
as p r o v i d e d under s e c t i o n 3 2 1 A . 2 9 C l , c ) , s a i d person i s 
e n t i t l e d t o r e c o v e r s a i d p r i v i l e g e s a t the end o f the t h r e e -
year p e r i o d f o l l o w i n g the date p r o o f was f i r s t r e q u i r e d , 
p r o v i d e d , o f c o u r s e , a l l o t h e r p e r t i n e n t p r o v i s i o n s o f 
Chapter 321A a r e met. 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C i b l 



e l e c t i o n . 

The name o f a c a n d i d a t e f o r a to w n s h i p o f f i c e who was not 
l e g a l l y nominated a t the p r i m a r y e l e c t i o n under the p r o v i s i o n s 
o f Code s e c t i o n - 43.53, may not be nominated by the>eounty 
./Convention 'for such o f f Ic e , and h i s name may not l e g a l l y be 
p r i n t e d on the t i c k e t o f h i s p a r t y a f f i l i a t i o n a t the g e n e r a l 

w>y 1 1 fee - r If 

Mr, Loren H. Brown 
A t t o r n e y a t Law 
Osage, Iowa 

Dear Lore n : 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f the 3rd I n s t . 

i n w h i c h you s t a t e the f o l l o w i n g f a c t s ; 

" S u b j e c t ; P a r t y N o m i n a t i o n o f J u s t i c e o f the Peace. 

"The county a u d i t o r o f M i t c h e l l ! County Iowa, has r e 
qu e s t e d an o p i n i o n as t o whether o r not he s h o u l d p l a c e 
t h e name o f Mr. "X" on t h e g e n e r a l e l e c t i o n b a l l o t f o r 
November 8, I960, on the R e p u b l i c a n t i c k e t f o r the o f 
f i c e o f J u s t J c e of the Peace o f Osage Township, M i t c h e l l 
County, Iowa - the f a c t s ar»c? c i r c u m s t a n c e s b e i n g as f o l 
lows: 

'•No c a n d i d a t e s f i l e d f o r the o f f i c e o f J u s t i c e o f 
the Peace o f Osage Township, M i t c h e l l County, Iowa, on 
the R e p u b l i c a n t i c k e t In the p r i m a r y e l e c t i o n o f June 
6, I960, and t h e r e f o r e the name o f no c a n d i d a t e appeared 
p r i n t e d on the R e p u b l i c a n b a l l o t i n the s a i d p r i m a r y e l e c 
t i o n . 

"Mr. "Y" r e c e i v e d 237 " w r i t e - i n " v o t e s f o r the above 
o f f i c e on the R e p u b l i c a b a l l o t i n the s a i d p r i m a r y e l e c 
t i o n . Mr. "2" r e c e i v e d 33 " w r i t e - i n " v o t e s f o r the above 
mentioned o f f i c e on the R e p u b l i c a n b a l l o t i n the s a i d 
p r i m a r y e l e c t i o n , Mr, "X" r e c e i v e d 19 " w r i t e - i n " v o t e s 
f o r the above mentioned o f f i c e on the R e p u b l i c a n b a l l o t 
i n the s a i d p r i m a r y e l e c t i o n . There were 1041 v o t e s 
c a s t f o r the R e p u b l i c a n c a n d i d a t e f o r Governor o f lowa 
In the g e n e r a l e l e c t i o n h e l d i n November, 1958, i n Osage 
Township, M i t c h e l l County, lowa, which township c o n t a i n s 
and i n c l u d e s the C i t y o f Osage, lowa. There were 964 
v o t e s c a s t on the R e p u b l i c a n b a l l o t f o r the o f f i c e o f 

. Governor o f lowa In the p r i m a r y e l e c t i o n , h e l d June 6, 
I960, In Osage Township, M i t c h e l l County, lowa, 

"Under the p r o v i s i o n s o f S e c t i o n 4 3 . 8 9 o f the 1958 
Code o f lowa, the R e p u b l i c a n p a r t y h e l d a county conven
t i o n a t the c o u r t h o u s e i n Osage, lowa - the county s e a t 



on the f o u r t h F r i d a y f o l l o w i n g the pri m a r y e l e c t i o n h e l d 
June 6 , J 9 6 0 , t h i s b e i n g on J u l y I , I960. At the s a i d 
county c o n v e n t i o n on, J u l y J , 1960, Mr. "X*1 was nominated 
as t h a R e p u b l i c a n p a r t y c a n d i d a t e f o r the o f f l e a o f J u s * 
t i c e o f the Peace o f Osage Township, M i t c h e l l County, 
lowa, 

"Mr. "Y" Intends t o remain a R e p u b l i c a n c a n d i d a t e 
f o r the s a i d o f f i c e o f J u s t i c e o f the Peace o f Osage Town
s h i p , M i t c h e l l County, lowa, and wJshas h i s name t o be 
p r i n t e d on the R e p u b l i c a n t i c k e t on the gen e r a l e l e c t i o n 
b a l l o t f o r the e l e c t i o n t o be b o l d November 8 , i 9 6 0 . 

"Wd have no m u n i c i p a l c o u r t In Osage Township, and 
a r e not I n c l u d e d w i t h i n t h e t e r r i t o r i a l l i m i t s o f any 
m u n i c i p a l c o u r t , so t h e r e f o r e , under the p r o v i s i o n s o f 
S e c t i o n 39.21 o f the 1958 Code o f lowa, Osage Township, 
M i t c h e l l County, lowa, I s e n t i t l e d t o have two J u s t i c e s 
o f the peace e l e c t e d t o h o l d o f f i c e f o r a p e r i o d o f two 
y e a r s . There have been no v a c a n c i e s i n t h a t o f f i c e i n 
I960. 

"My own o p i n i o n i s t h a t the R e p u b l i c a n county con
v e n t i o n c a l l e d under t h e p r o v i s i o n s ot S e c t i o n 43.89 of 
the 1953 Code o f lowa, and h e l d on J u l y 1, I960, d i d not 
have the a u t h o r i t y t o nomlr;«?t6 Hr. "X" as a R e p u b l i c a n 
p a r t y c a n d i d a t e f o r the o f f I c q o f J u s t i c e o f the Peace o f 
Osage Township, M | t c h e l l County, lowa, .and t h a t the name 
o f Mr. "X" s h o u l d not be p l a c e d on the R e p u b l i c a n t i c k e t 
on the g e n e r a l e l e c t i o n b a l l o t t o be v o t e d upon a t the 
coming e l e c t i o n t o be h e l d November 8, i 9 6 0 . " 

And a f t e r s t a t i n g your v i e w s o f tha law c o v e r i n g the 
f o r e g o i n g , you c o n c l u d e as f o l l o w s i 

" T h e r e f o r e I t Is my o p i n i o n t h a t t h e r e i s no method 
whereby Mr, "X" may l e g a l l y have h i s name p r i n t e d on 
the R e p u b l i c a n t i c k e t on trie G eneral E l e c t i o n b a l l o t 
f o r the o f f i c e o f J u s t i c e o f t h e Peace o f Osage Township, 
M i t c h e l l County, lowa, In t h e e l e c t i o n to be h e l d on 
November 8 , I960." 

In r e f e r e n c e t h e r e t o , I would a d v i s e you t h a t I agree 

w i t h your c o n c l u s i o n s . 

S e c t i o n 43,2.1, Coda 1958, p r o v i d e s the method by w h i c h 

the name o f a c a n d i d a t e f o r o f f i c e t o be f i l l e d by v o t e r s o f 

any s u b d i v i s i o n o f th© county may be p r i n t e d on t h e o f f i c i a l 

p r i m a r y b a l l o t . T h i s s e c t i o n p r o v i d e s t h a f o l l o w i n g : 
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" 4 3 . 2 1 T o w n s h i p o r p r e c i n c t o f f i c e . The name o f a 
c a n d i d a t e f o r a n o f f i c e t o b e t i l l e d by t h e v o t e r s o f 
a n y s u b d i v i s i o n o f a c o u n t y . I n c l u d i n g t h e o f f i c e o f 
p a r t y c o m m i t t e e m a n , s h a l l b e p r i n t e d o n t h e o f f i c i a l 
p r i m a r y b a l l o t o f h i s p a r t y : 

1 , I f a n o m i n a t i o n p a p e r s i g n e d by t e n q u a l i f i e d 
v o t e r s o f s a i d s u b d i v i s i o n I s f i l e d In h i s b e h a l f w i t h 
t h a c o u n t y a u d i t o r a t l e a s t f i f t y - f i v e d a y s p r i o r t o 
s u c h p r i m a r y e l e c t i o n , o r 

2 . I f t h e c a n d i d a t e f i l e s w i t h t h e c o u n t y a u d i t o r , 
f i f t y - f i v e d a y s p r i o r t o s u c h p r i m a r y e l e c t i o n , h i s 
p e r s o n a l a f f i d a v i t a s p r o v i d e d b y s e c t k o n 4 3 . l o , " 

S e c t i o n 4 3 , 5 3 p r o v i d e s w h e n a n d how a c a n d i d a t e I s 

n o m i n a t e d f o r a t o w n s h i p o f f i c e . T h i s s e c t i o n p r o v i d e s thcj 

f o l l o w i n g : 

" 4 3 . 5 3 Whp n o m i n a t e d f o r t o w n s h i p o f f i c e . The 
c a n d i d a t e o r c a n d i d a t e s o f e a c n p o l i t i c a l p a r t y f o r 
e a c h o f f i c e t o b e f i l l e d b y t h e v o t e r s o f a n y s u b * 
d i v i s i o n o f e c o u n t y h a v i n g r s c e l v e d t h e h i g h e s t n u m 
b e r o f v o t e s s h a l l ,be d u l y a n d l e g a l l y n o m i n a t e d a s 
t h e c a n d i d a t e o r c a n d i d a t e s o f h i s p a r t y f o r s u c h 
o f f i c e , e x c e p t t h a t n o c a n d i d a t e w h o s e name I s n o t 
p r i n t e d o n t h e o f f i c i a l p r i m a r y b a l l o t , who r e c e i v e s 
l e s s t h a n f i v e p e r c e n t o f t h e v o t e s c a s t I n s u c h s u b 
d i v i s i o n f o r governor t h e p a r t y t i c k e t w i t h w h i c h 
he a f f l l l a t s s , a t t h e l a s t g e n e r a l e l e c t i o n , n o r l e a s 
t h a n f i v e v o t e s , s h a l l b e d e c l a r e d t o h a v e b e e n n o m 
i n a t e d t o a n y s u c h o f f i c e . " 

I t a p p e a r i n g t h a t M r . X , n o t h a v i n g r e c e i v e d f i v e p e r * 

c e n t o f t h e v o t e s c a s t \n s u c h s u b d i v i s i o n f o r g o v e r n o r o n 

t h e t i c k e t o f t h e p a r t y w i t h w h i c h h e i s a f f i l i a t e d , w a s 

n o t n o m i n a t e d a t t h e p r i m a r y a n d h i s name may n o t l e g a l l y 

be p r i n t e d o n t h e R e p u b l i c a n t i c k e t a t t h e g e n e r a l e l e c t i o n . 

So© O p i n i o n o f A t t o r n e y G e n e r a l a p p e a r i n g In t h e R e p o r t f o r 

1 9 0 9 , p a g e 3 4 2 , c o p y o f w h i c h I s h e r e t o a t t a c h e d . 

V e r y t r u l y , 

OS:mmh4 

: OSCAR STRAUSS 
•\ F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 
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P a g e 3 4 2 : 

" P R I M A R Y E L E C T I O N S — TOWNSHIP O F F I C E R S . — I f a c a n d i d a t e 
f o r t o w n s h i p o f f i c e f i l e s n o a f f i d a v i t t o t h a t e f f e c t , 
t h e o n l y way h i s name c a n g e t o n t h e b a l l o t I s t o be 
w r i t t e n i n . 

Dee M o i n e s , May 2 , 1 9 0 6 . 

HENRY G R A F F , C o u n t y A u d i t o r , 
H s j u o k o t a , l o w a 

My d e a r S i r * . 

R e p l y i n g t o y o u r l e t t e r o f a d a y o r t w o a g o , I h a v e t o s a y , 
t h a t i f n o a f f i d a v i t s a r e f i l e d b y c a n d i d a t e s f o r t o w n s h i p 
o f f i c e s t h ^ r a i s n o w a y t h a t t h e i r names c a n be p l a c e d u p o n 
t h e p r i m a r y b a l l o t e x c e p t by t h e v o t e r o n p r i m a r y e l e c t i o n 
d©y w r i t i n g i n s u c h names a s h e d e s i r e s t o v o t e f o r f o r t h e 
s a v e r a l t o w n s h i p p o s i t i o n s . 

<•. In r e s p o n s e t o y o u r s e c o n d q u e s t i o n I h a v e t o s a y , t h a t i f 
J o h n J o n e s r a c e i v s d t ^ n o r t w e n t y v o t s s , a s y o u i n d i c a t e , 
f o r a s s e s s o r he w o u l d b e n o m i n a t e d . I f no t o w n s h i p o f f i c e r s 
a r e v o t e d f o r a t t h e p r i m a r y t h e n t h e o n l y wsy t h e s e o f f i c e r s 
c«*n• U ' . e l r namas o n th© o f f i c i o ! b a l l o t f o r g e n e r a l e l e c t i o n 
w o u l d be by p e t i t i o n . 

V e r y t r u l y y o u r s , 

H , W. BYERS 1 * 



T A X A T I O N : Cigarette — < t e ^ r Cigarette / a l e s Xcl: Cigarette promotions wherein 

John J . O'Connor 
Chairman 
State T a x Commission 
L o c a l 

Dear M r . O'Connor: 

Th is w i l l acknowledge your letter of A p r i l 2 2 , I 9 6 0 , in which you request 

the opinion of this department relat ive to the fol lowing problem: 

"In the past few months cigarette manufacturers have been 
promoting sa les in which they provide a gift art ic le with the pur
chase of a carton of cigarettes • These promotional sa les have been 
conducted mostly through super markets, which we believe has a 
damaging effect on our tobacco distributors and their retai l merchants 
in the State of l owa . 

" T h i s department desires an opinion as to whether, under 
Code of lowa 1 9 5 3 , Chapter 5 5 1 A , these promotions must foe made 
on proportionately equal terms to a l l competitive retailers dealing In 
the manufacturer's products." 

Th is o f f i c e , on August 1 3 , 1 9 5 8 , issued an opinion in which we held that 

the practice of the manufacturer provid ing, through wholesale channels , a gift item 

to a l l retai lers does not violate the lowa Unfair Cigarette Sa les Act (Chapter 5 5 1 A . 4 , 

Code of lowa ( 1 9 5 8 ) ) . 

The opinion d id not spec i f i ca l l y pass on the question of whether the law 

requires that the promotion be made avai lab le to a l l retai lers who deal In the menu* 

lecturer 's product, although it apparently assumes that such is the taw. 

J August 9 , i 9 6 0 2 — 
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tn determining this quest ion , the pr incipal consideration i s , of course , 

the leg is lat ive intent. The preamble to the A c t {Chapter 2 2 6 , Ac ts of the 5 3 r d 

G . A . ) sets forth the intent of the legislature in enacting the Cigarette S a l e s A c t . 

it provides that the purpose of the A c t Is to safeguard competition in the Industry. 

The lowa Supreme Court in May 's Drug Stores v . State Tax Commiss ion, 2 4 2 

lowa 3 1 9 , a case upholding the constitut ional i ty of Chapter 5 5 1 A , Code ( 1 9 5 3 ) , 

in d iscuss ing the purpose of such legis lat ion stated the fo l lowing: 

"Courts generally have recognized that one of the revealed 
purposes of legis lat ion prohibiting sa les below cost Is to save the 
smal l independent merchant who cannot afford to s e l l below c o s t , 
and (s unable to compete with stores that do . With the small In
dependent merchant driven from the f i e l d the way Is open for the 
establishment of a monopoly." 

A l though, as pointed out in our opinion of August 1 3 , 1 9 5 8 , the practice 

of providing the gift item by the manufacturer through wholesale channels Is not v i o 

lat ive of sect ion 5 5 1 A . 4 , s ince the gift Item is suppl ied at no cost to the wholesaler 

or retai ler ; it is nevertheless true that a promotion made avai lable to one retai ler p laces 

him at a competitive advantage over the retai ler who is not given the opportunity to run 

the same promotion. 

in v iew of the leg is lat ive enactment and the apparent intent of such l eg i s la t i on , 

we must conclude that promotions of the nature herein under d iscussion must be made 

ava i lab le to a l l cigarette wholesalers and r e t a i l e r s . T o permit the manufacturer to 

make the promotions avai lable to only certa in re ta i l or wholesale outlets would In effect 

p lace the omitted outlets at a competitive disadvantage. 
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Although the statute does not spec i f i ca l l y al lude to this problem, It is bel ieved 

that th is interpretation w i l l insure that the purpose of the statute be maintained, and 

that fair competition be protected. 

Very truly yours , 

G S G / W W r V b J f 

Gary S . G i l l 
Spec ia l Ass istant Attorney General 



MOTOR VEHICLES: F i n a n c i a l K e s p o n s i b i I i t y — L i c e n s e e whose 
l i c e n s e c o n t i n u e s to be revoked under sect-ftm 3 2 1 A . 1 7 » 
Code 1958, must be g i v e n n o t i c e by p e r s o n a l s e r v i c e or 
r e s t r i c t e d c e r t i f i e d m a i l . f C V f i J * 4> , CM. -H* 

f u ^ r / o W j ^ t ^ ^ ^ ^ 
August l o f I960 

V , 

Honorable D. M. S t a t t o n 
Commissioner, Department o f P u b l i c S a f e t y 
L O C A L 

Dear Mr. S t a t t o n : 

T h i s w i l l acknowledge r e c e i p t o f your r e q u e s t f o r 
o p i n i o n , i n which you s t a t e : 

"Your o p i n i o n on the f o l l o w i n g matter i s 
r e q u e s t e d * 

" I n your o p i n i o n d i r e c t e d to t h i s , o f f i c e 
d a t e d September 1, 1959 you s t a t e d t h a t 'no 
n o t i c e i s r e q u i r e d t o be g i v e n by the d e p a r t 
ment t o the l i c e n s e e when such l i c e n s e e has 
had h i s or her o p e r a t o r * s or c h a u f f e u r * s 
l i c e n s e revoked p u r s u a n t t o and i n accordance 
w i t h the mandate o f the l e g i s l a t u r e a p p e a r i n g 
i n S e c t i o n 321.209'. 

"For the q u e s t i o n to be a s k e d , h e r e , 
r e l e v a n t p r o v i s i o n s o f S e c t i o n 3 2 1 A . l 7 ( U and ( 2 ) 
a r e : ( ( 0 Whenever the Commissioner, under 
any law o f t h i s s t a t e , • • • r evokes the l i c e n s e 
o f any person upon r e c e i v i n g r e c o r d o f a c o n 
v i c t i o n • • • , (2) Such l i c e n s e • • • s h a l l 
remain • . • revoked and s h a l l not a t any t i . ^ e 
t h e r e a f t e r be renewed nor s h a l l any l i c e n s e 
be t h e r e a f t e r i s s u e d to such p e r s o n , • • • u n t i l 
p e r m i t t e d under the motor v e h i c l e laws o f t h i s 
s t a t e and not then u n l e s s and u n t i l he s h a l l 
g i v e and t h e r e a f t e r m a i n t a i n p r o o f o f f i n a n c i a l 
r e s p o n s i b i l i t y • • •'• 
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" I n view o f your p r e v i o u s o p i n i o n dated 
September 1, 1959) end i n c o n s i d e r a t i o n o f the 
r e l e v a n t p r o v i s i o n s o f S e c t i o n 321A . 1 7 quoted 
above, what, i f an,v. n o t i c e t o an i n d i v i d u a l 
i s r e q u i r e d i n o r d e r t o e f f e c t i v e l y p l a c e such 
an i n d i v i d u a l under a 3 2 1A. 1 7 ( 1 ) ( 2 ) f i n a n c i a l 
r e s p o n s i b i l i t y l i c e n s e r e v o c a t i o n ? " 

S e c t i o n 3 2 1 A . 1 7 , 1958 Code o f lowa, the s t a t u t e which 
your l e t t e r c i t e s , p r o v i d e s i n f u l l i 

1. Whenever the c o m m i s s i o n e r , under any law o f 
t h i s s t a t e , suspends o r r e v o k e s the l i c e n s e o f 
any p e r s o n upon r e c e i v i n g r e c o r d o f a c o n v i c t i o n 
o r a f o r f e i t u r e o f b a i l , t h e commissioner s h a l l 
a l s o suspend the r e g i s t r a t i o n f o r a l l motor 
v e h i c l e s r e g i s t e r e d i n t h e name o f such p e r s o n , 
e x c e p t t h a t he s h a l l not suspend such r e g i s 
t r a t i o n , u n l e s s o t h e r w i s e r e q u i r e d by law, i f 
such p e r s o n has p r e v i o u s l y g i v e n or s h a l l 
i m m e d i a t e l y g i v e and t h e r e a f t e r m a i n t a i n p r o o f 
o f f i n a n c i a l r e s p o n s i b i l i t y w i t h r e s p e c t t o 
a l l motor v e h i c l e s r e g i s t e r e d by such p e r s o n * 

2* Such l i c e n s e and r e g i s t r a t i o n s h a l l remain 
suspended or revoked and s h a l l not at any time 
t h e r e a f t e r be renewed nor s h a l l any l i c e n s e be 
t h e r e a f t e r I s sued t o such p e r s o n , nor s h a l l any 
motor v e h i c l e be t h e r e a f t e r r e g i s t e r e d in the 
name o f such person u n t i l p e r m i t t e d under the 
motor v e h i c l e laws o f t h i s s t a t e and not then 
u n l e s s and u n t i l he s h a l l g i v e and t h e r e a f t e r 
m a i n t a i n p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y * 

3 . I f a person i s not l i c e n s e d , but by f i n a l 
o r d e r o r judgment i s c o n v i c t e d o f o r f o r f e i t s 
any b a i l o r c o l l a t e r a l d e p o s i t e d to secure an 
appearance f o r t r i a l f o r any o f f e n s e r e q u i r i n g 
the s u s p e n s i o n o r r e v o c a t i o n o f l i c e n s e , o r f o r 
o p e r a t i n g an u n r e g i s t e r e d motor v e h i c l e upon the 
highways, no l i c e n s e s h a l l be t h e r e a f t e r i s s u e d 
t o suoh person and no motor v e h i c l e s h a l l eon* 
t i n u e t o be regiete-«d o r t h e r e a f t e r be r e g i s 
t e r e d i n t h e name o f such p e r s o n u n t i l he s h a l l 
g i v e and t h e r e a f t e r m a i n t a i n p r o o f o f f i n a n c i a l 
r e s p o n s i b i l i t y . 
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If. Whenever the commissioner suspends or revokes 
a n o n r e s i d e n t * s o p e r a t i n g p r i v i l e g e by reason o f 
a c o n v i c t i o n o r f o r f e i t u r e o f b a i l , such p r i v i l e g e 
s h a l l remain so suspended o r revoked u n l e s s such 
person s h a l l have p r e v i o u s l y g i v e n o r s h a l l 
i m m e d i a t e l y g i v e and t h e r e a f t e r m a i n t a i n p r o o f o f 
f i n a n c i a l r e s p o n s i b i l i t y . " 

The o p i n i o n t o which your l e t t e r r e f e r s , dated 
September 1, 1959» s t a t e d t h a t "no n o t i c e i s r e q u i r e d t o 
be g i v e n by the department t o the l i c e n s e e when such 
l i c e n s e e has had h i s o r her o p e r a t o r * s or c h a u f f e u r * s 
l i c e n s e revoked pursuant t o and i n accordance w i t h the 
mandate o f the l e g i s l a t u r e a p p e a r i n g i n s e c t i o n 3 2 1 • 2 0 9 * " 
T h i s o p i n i o n was c o n f i r m e d by S t a t e v* S e n d e r | e i t e r . 99 N.W. 
2d 393? handed down by the lowa Supreme Court on November 17, 
1959 . 

The Court s t a t e d , i n S t a t e v. fronderleiter. s u p r a , a t 
page 395 o f 99 N.W. 2 d , i n r e f e r r i n g to l i c e n s e r e v o c a t i o n s 
under s e c t i o n 3 2 1 . 2 0 9 , 1958 Code o f lowat 

"And we f i n d no s t a t u t e r e q u i r i n g the 
Department to g i v e defendant n o t i c e under such 
c i r c u m s t a n c e s . I t i s not the n o t i c e t h a t revokes 
the l l o e n s e but the p r o v i s i o n s o f s e c t i o n 321 .209.** 

The Court h e l d i n the S o n d e r l e i t e r case t h a t an i n d i v i d u a l 
whose l i c e n s e had been suspended under the p r o v i s i o n s o f 
s e c t i o n 3 2 1 . 2 0 9 , 1958 Code o f lowa, c o u l d not be t r i a d under 
the p r o v i s i o n s o f 3 2 1 A . 3 2 , 1958 Code o f lowa, which a p p l i e d 
o n l y t o s u s p e n s i o n s o r r e v o c a t i o n s under Chapter 321A* 

The Court s t a t e d , at page 3 9 5 of 99 N.W. 2d« 

"Chapter 321 and Chapter 321A are two 
s e p a r a t e c h a p t e r s o f the Code. And inasmuch as 
the l i c e n s e was revoked under s e c t i o n 3 2 1 . 2 0 9 * a 
s e c t i o n i n Chapter 321* and s e c t i o n 321A i s i n 
Chapter 321A« the c o n v i c t i o n f o r d r i v i n g w h i l e 
the o p e r a t o r ' s l i c e n s e was revoked cannot be 
s u s t a i n e d . " 

.The C o u r t thus p o i n t e d out t h a t a r e v o c a t i o n under 3 2 1 . 2 0 9 
i s not t h e same t h i n g as a s u s p e n s i o n or r e v o c a t i o n under 
Chapter 3 2 1 A . S e c t i o n 321A•17 does not p r o v i d e t h a t a l i c e n s e 
can be i n i t i a l l y revoked under i t s p r o v i s i o n s . I t p r o v i d e s 
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o n l y t h a t , once a l i c e n s e i s r e v o k e d , r e v o c a t i o n may be 
c o n t i n u e d u n t i l p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y i s p o s t e d 
and t h e r e a f t e r m a i n t a i n e d * 

R e v o c a t i o n i s made under 321*209 because o f c o n v i c t i o n 
o f one o f the s t a t e d o f f e n s e s * R e v o c a t i o n i s c o n t i n u e d 
under 321A.17 because o f a f a i l u r e t o p o s t and t h e r e a f t e r 
m a i n t a i n p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y * The reason no 
n o t i c e must be sent to l i c e n s e e s whose l i c e n s e i s revoked 
under 321*209 i s because they have a c t u a l n o t i c e o f the 
r e v o c a t i o n , when they stand i n open c o u r t , are c o n v i c t e d , 
and have p o s s e s s i o n o f t h e i r l i c e n s e taken by the c o u r t * 
There i s no such a c t u a l n o t i c e o f c o n t i n u i n g r e v o c a t i o n 
under 3 2 1 A . 1 7 * 

An o p e r a t o r s or c h a u f f e u r ' s l i c e n s e i s , o f c o u r s e , a 
p r i v i l e g e and not a r i g h t , ftoyle y ,..r>ah,l» 2M-2 lowa l53» 

N.W. 2d 5 2 . However, where a s u b s t a n t i a l p r i v i l e g e such 
as r e v o c a t i o n o f a l i c e n s e i s i n v o l v e d , n o t i c e i s r e q u i r e d . 
1 r e Rvan. 180 M i s c . *f78, kO N.Y.S. 2d 5 9 2 . 

S e c t i o n 3 2 1 . 1 6 , 1958 Code o f lowa, p r o v i d e s : 

" G i v i n g o f n o t i c e s . Whenever the department 
i s a u t h o r i z e d o r r e q u i r e d to g i v e any n o t i c e 
""der %h\a,, .chapter q r o^her jaw r e g u l a t i n g the 
o p e r a t i o n of v e h i c l e s , u n l e s s a d i f f e r e n t method 
o f g i v i n g such n o t i c e s i s o t h e r w i s e e x p r e s s l y 
p r e s c r i b e d , such n o t i c e s h a l l be g i v e n e i t h e r 
by p e r s o n a l d e l i v e r y t h e r e o f to the person t o 
be so n o t i f i e d or by r e s t r i c t e d c e r t i f i e d m a i l 
a d d r e s s e d to such p e r s o n at h i s a d d r e s s as 
shown by the r e c o r d s o f the department. Return 
acknowledgment i s r e q u i r e d t o prove such l a t t e r 
s e r v i c e . 

" P r o o f o f the g i v i n g o f n o t i c e by p e r s o n a l 
s e r v i c e may be made by t h e c e r t i f i c a t e o f any 
o f f i c e r o r employee o f t h e department or a f f i d a v i t 
o f any person over e i g h t e e n y e a r s o f age, naming 
the p e r s o n to whom such n o t i c e was g i v e n and 
s p e c i f y i n g the t i m e , p l a c e , and manner of the 
g i v i n g t h e r e o f . " 

. Upon the b a s i s o f the above a u t h o r i t y , i t i s my o p i n i o n 
t h a t whenever a l i c e n s e r e v o c a t i o n i s c o n t i n u e d under s e c t i o n 
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3 2 1 A . 1 7 , 1958 Code o f lowa, n o t i c e o f such r e v o c a t i o n must 
be g i v e n to the l i c e n s e e , e i t h e r by p e r s o n a l d e l i v e r y o r 
by r e s t r i c t e d c e r t i f i e d m a i l . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

FC»bl 



MOTOR VEHICLES: Minors — A p p l i c a t i o n f o r o p e r a t o r ' s l i c e n s e 
A person under the age o f l 8 y e a r s cannot make a p p l i c a t i o n 
f o r an o p e r a t o r ' s l i c e n s e u n l e s s he c o m p l i e s w i t h the r e q u i r e 
ments o f s e c U e f i 3 2 l . l 8 * f , 19£8 Code of lowa. ( I T , . 

August 15 , i 9 6 0 f 

Mr. R i c h a r d D. Slorr 
Lucas County A t t o r n e y 
C h a r i t o n , lowa 

Dear H r . M o r n 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f August 9 . 
i 9 6 0 , i n which you s t a t e : 

"The d r i v e r s ' l i c e n s e examiner o f the Department 
o f P u b l i c S a f e t y i n and f o r Lucas County has r e q u e s t e d 
an i n t e r p r e t a t i o n o f S e c t i o n 3 2 1 . l8*f o f the 1958 Code 
o f lowa r e l a t i v e to a p p l i c a t i o n s by per s o n s under 18 
y e a r s o f age when both p a r e n t s a re deceased, no g u a r d i a n 
has been a p p o i n t e d and the minor i s l i v i n g by h i m s e l f 
and s u p p o r t i n g h i m s e l f . *X', a 17 year o l d boy, made 
a p p l i c a t i o n f o r an lowa d r i v e r ' s p e r m i t . He s t a t e d 
t h a t both p a r e n t s were deceased, t h a t he has no 
g u a r d i a n and l i v e s by h i m s e l f . He has no employer. 

"Our q u e s t i o n : tthen a person under the ag© o f 
l 8 y e a r s raake9 an a p p l i c a t i o n f o r an o p e r a t o r ' s p e r m i t 
under S e c t i o n 321 .10% o f the 1958 Code o f lowa, and 
has no l i v i n g p a r e n t s , a p p o i n t e d o r a c t i n g g u a r d i a n , 
and i s l i v i n g by h i m s e l f and has no employer, can the 
d r i v e r s ' l i c e n s e examiner i s s u e an o p e r a t o r ' s p e r m i t 
t o the minor on the b a s i s o f h i s a p p l i c a t i o n a l o n e ? " 

S e c t i o n 321 .lQh t 1958 Code o f lowa, p r o v i d e s : 

" A p p l i c a t i o n s o f m i n o r a . The a p p l i c a t i o n o f any 
pe r s o n under the age o f e i g h t e e n y e a r s f o r an i n s t r u c t i o n 

~ p e r m i t , o p e r a t o r ' s l i c e n s e , o r p e r m i t i s s u e d under 
s e c t i o n 3 2 1 . 1 9 ^ s h a l l be s i g n e d and v e r i f i e d b e f o r e 
a p e r s o n a u t h o r i z e d t o a d m i n i s t e r o a t h s by both the 
f a t h e r and mother o f the a p p l i c a n t , i f both a r e l i v i n g 
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and have c u s t o d y o f him, o r i n the event n e i t h e r 
p a r e n t i s l i v i n g then by the person o r g u a r d i a n 
h a v i n g such c u s t o d y o r by an employer o f such 
m i n o r . " 

S e c t i o n 3 2 1 . 1 8 5 , 1958 Code o f lowa, p r o v i d e s i 

"fiQfith of, p.ffir«o.n, s i g n i n g ,affpUfigM9n ~ sliszi* 
The department upon r e c e i p t o f s a t i s f a c t o r y e v i d e n c e 
o f the death o f the p e r s o n s who s i g n e d the a p p l i c a t i o n 
o f a minor f o r a l i c e n s e s h a l l c a n c e l such l i c e n s e 
and s h a l l not i s s u e a new l i c e n s e u n t i l such time as 
a new a p p l i c a t i o n , d u l y s i g n e d and v e r i f i e d , i s made 
as r e q u i r e d by t h i s c h a p t e r . T h i s p r o v i s i o n s h a l l 
not a p p l y i n the event the minor has a t t a i n e d the 
age o f e i g h t e e n y e a r s . " 
C o n s t r u i n g the two a b o v e - c i t e d s t a t u t e s t o g e t h e r , i t i s 

Obvious t h a t the s i g n a t u r e and v e r i f i c a t i o n r e q u i r e d on a 
minor's a p p l i c a t i o n i s a c o n t i n u i n g r e q u i r e m e n t . I t appears 
a r e a s o n a b l e assumption t h a t the reason f o r t h i s i s to have 
someone r e s p o n s i b l e f o r the a c t i o n s o f l i c e n s e e s under the 
age o f e i g h t e e n y e a r s * Many s t a t e s , ( i . e*, C a l i f o r n i a , 
S e c t i o n 17707, C a l i f o r n i a V e h i c l e Code), h o l d the person o r 
pe r s o n s who s i g n a min o r ' s a p p l i c a t i o n f i n a n c i a l l y r e s p o n s i b l e 
f o r any damage caused by the minor w h i l e o p e r a t i n g a v e h i c l e * 

No on© has a r i g h t t o an o p e r a t o r ' s l i c e n s e . An o p e r a t o r 
l i c e n s e i s a p r i v i l e g e , not a r i g h t , p o y 1 e y. Ifoh 1. 2^2 lowa 
l53» ^6 N.W. 2d 5 2 . In a Delaware c a s e , Bisoham v. Mahonv. 
3$ D e l . 3 l 8 . 175 A. 2d 3 2 0 , where the s t a t u t e i n v o l v e d was 
n e a r l y i d e n t i c a l t o 321.184-, the C o u r t s t a t e d , a t page 321 
o f 175 A. 2 d : 

" G r a n t i n g , t h e r e f o r e , the r i g h t o f the S t a t e 
t o r e s t r i c t the i s s u a n c e o f l i c e n s e s t o o p e r a t e 
a motor v e h i c l e t o tho s e who have reached a p r e 
s c r i b e d age, i t f o l l o w s t h a t the S t a t e has the 
power t o l i c e n s e t h o s e under t h a t age, upon 
meeting r e q u i r e d t e s t s as to a b i l i t y , and to 
r e q u i r e the consent o f p a r e n t , g u a r d i a n or 
employer t h e r e o f . " 

The lowa s t a t u t e i s p l a i n and u n e q u i v o c a l . I t p r o v i d e s 
t h e , c o n d i t i o n s under which a pers o n under t h e age o f e i g h t e e n 
y e a r s may s e c u r e an o p e r a t o r ' 9 l i c e n s e , i n s t r u c t i o n p e r m i t o r 
s c h o o l l i c e n s e . I t does not a u t h o r i z e the i s s u a n c e o f a 
l i c e n s e i n the s i t u a t i o n you d e s c r i b e . 
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Upon the b a s i s o f the above a u t h o r i t y , i t i s my o p i n i o n 
t h a t the answer to the q u e s t i o n you propound i s i n the n e g a t i v e 
A person under the age o f l 8 y e a r s , who has no l i v i n g p a r e n t s 
or a p p o i n t e d g u a r d i a n , i s l i v i n g by h i m s e l f and has no employer 
cannot be i s s u e d an o p e r a t o r ' s p e r m i t on the b a s i s o f h i s 
a p p l i c a t i o n a l o n e . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C * b l 



sTAT£ O f f . c t £ * j ^ t DEPASTMeOP 1. c j J c a f 
Under Sec. 35.9, Code 1958, a minor c h i l d of a veterarTwW1»aT ,^^?r*- ' 

k i l l e d i n s e r v i c e d u r i n g s p e c i f i c war p e r i o d s , must be a graduate"*'"—-
from a h i g h school o r i t s e q u i v a l e n t , and must have l i v e d i n lowa 
f o r two y e a r s p r e c e d i n g h i s a p p l i c a t i o n t h e r e f o r , to be e l i g i b l e 
t o e d u c a t i o n a l a i d from the slate' s jBVphan 1 s/£ducat fo n a j ^ f u / i d , 

is * 

BO.MUS BOARD 
S t a t e C a p i t o l 
L O C A L 

A t t e n t i o n : F r o s t P. P a t t e r s o n , E x e c u t i v e S e c r e t a r y 
l o w a B o n u s B o a r d 

Oear Mr. P a t t e r s o n : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f the 1 1 t h I n s t . In 

w h i c h you submit the f o i l owingj 

" S e c t i o n s 35.7 through 35.11 o f the 1958 Code o f lowa 
c o v e r the Orphans E d u c a t i o n a l Fund. S e c t i o n 35.9 s t a t e s 
• S a l e Bonus Board i s a u t h o r i z e d t o expend not t o exceed 
t h r e e nuncred d o l l a r s per y e a r f o r any one c h i l d who 
s h a l l have l i v e d i n the S t a t e o f lowa f o r two y ^ T j 
p r e c e d i n g a p p l i c a t i o n f o r a i d hereunder,*. 

"We have two s p e c i f i c c a s e s and we ask f o r an o p i n i o n 
r e g a r d i n g t h e i r e l i g i b i l i t y for t h i s a i d . 

• 1 . R i c h a r d ' s f a t h e r was k i l l e d In s e r v i c e be* 
tween s p e c i f i e d war d a t e s . R i c h a r d , who i s now 
talghteen y e a r s o f age, has l i v e d w i t h h i s mother 
In S i o u x C i t y , lowa from the time he was born 
u n t i l May o f I 9 6 0 . At t h a t time h i s mother r e -
m a r r i e d and moved t o Osmond, Nebraska. R i c h a r d 
d e c i d e d t o s t a y In S i o u x C i t y , make h i s home 
w i t h h i s grandmother and a t t e n d c o l l e g e i n 
S i o u x C i t y . 

"Would R i c h a r d , who i s a minor and whose o n l y l i v i n g 
p a r e n t I s now l i v i n g I n N e b r a s k a , ba e l i g i b l e f o r 
a s s i s t a n c e from the O r p h a n s E d u c a t i o n a l F u n d ? 

" 2 . Mary Is t h e d a u g h t e r of a World War 11 
v e t e r a n who w a s k i l l e d i n s e r v i c a d u r i n g w a r 
p e r i o d s . S h e h a s l i v e d w i t h her m o t h e r In 
C l i n t o n , lowa a l l o f h e r l i f e . She p l a n s t o 
a t t e n d c o l l e g e a t L i n c o l n , Nebraska, f o r o n e 
s c h o o l y e a r . The f o l l o w i n g y e a r s h e p l a n s t o 
a t t e n d c o l l e g e a t t h e S t a t e U n i v e r s i t y o f l o w a . 
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e l i g i b i l i t y t o the fund i s e s t a b l i s h e d . L e g i s l a t i v e i n t e n t 

t h e r e f o r e , would seem t o r e q u i r e the use- of the language "two 

ye a r s r e s i d e n c e " as a q u a l i f i c a t i o n f o r e l i g i b i l i t y . I f such 

a c t u a l l y be the l e g i s l a t i v e i n t e n t , I am of the o p i n i o n t h a t 

the word " l i v e d " as used i n the f o r e g o i n g s t a t u t e means b e i n g 

an i n h a b i t a n t , o r l i v i n g , i n f a c t . T h i s was the view of the 

c o u r t i n the casa of Turner v. C i t y Board o f E d u c a t i o n , 231 

S'-W. 2d 27, where i t was o b s e r v e d : 
M£very c h i l d o f s c h o o l age has the p r i v i l e g e o f a t t e n d i n g 
t h e j p u b l l c s c h o o l In the d i s t r i c t In which he J i v e s . KRS 
158.030. T h i s does n ot mean l e g a l d o m i c i l e i n the t e c h 
n i c a l and narrow sense o f r e s i d e n c e o f a person t o r pur
pose o f t a x a t i o n o r s u f f r a g e . I t means the p l a c e where 
the c h i l d i s an I n h a b i t a n t o r where he l i v e s In f a c t , 
Board o f T r u s t e e s o f S t a f f o r d Graded Common School D i s 
t r i c t v. P o w e l l , 1^5 Ky. 93, l**0 S.W. 67, 36L.R.A., N.S., 
3^1, Ann. Cas. 19138, 1016} C r a i n v. Wal k e r , 222 Ky. 8 2 8 , 
2 S.W*2d 65^} J e f f e r s o n County Board o f E d u c a t i o n v. Goheen 
306 Ky. 4 3 9 , 207 S.W. 2d 567." 

1. In answer t o your Q u e s t i o n #1, I would a d v i s e t h a t under 

the f a c t s s t a t e d i n your r e q u e s t , R i c h a r d , who i s now e i g h t e e n 

y e a r s o f age, i s e l i g i b l e t o r e c e i v e the t h r e e hundred d o l l a r s 

under S e c t i o n 35.9, Code 1958, f o r the reason t h a t he has l i v e d 

i n the S t a t e of lowa f o r two y e a r s p r e c e d i n g h i s a p p l i c a t i o n 

f o r e d u c a t i o n a l a i d , 

2 . In answer t o your Q u e s t i o n #2, I would a d v i s e t h a t Mary's 

a t t e n d a n c e In school In Nebraska f o r n i n e months would d i s 

q u a l i f y her f o r e d u c a t i o n a l a i d u n t i l such time as she s h a l l 

have l i v e d i n lowa f o r two y e r s a f t e r she has r e t u r n e d from 

a t t e n d i n g c o l l e g e i n Nebraska. 

Very t r u l y you.s, 

0S:fiimh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



The reasoniable c o s t of the bond r e q u i r e d o f members of the ^ S o l d i e r s ' 
R e l i e f jefommf s s i o n under Code sec. 250.6j a l s o o f an e x e c u t i v e 
s e c r e t a r y of s a i d C6mmission, s h a l l be p a i d from the .general /Fund 
of the county i n which the bond i s f i l e d , as p r o v i d e d by Code 
sees. 64.11, and 64.15 as amended by Ch. 98, 58th G.A. 

u ' r August 18, I960 

IOWA BONUS BOARD 
S t a t e C a p i t o l 
B U I L D I N G 

A t t e n t i o n : Mr* F r o s t P. P a t t e r s o n 
E x e c u t i v e S e c r e t a r y 

Dear Mr. P a t t e r s o n : 

T h i s w i l l acknowledge r e c e i p t of yours of the 11th 

I n s t , In which you s t a t e the f o l l o w i n g : 

" C h a p t e r 2&0 o f the 1958 rodo of lowa c o v e r s R e l i e f f o r 
S o l d e r s , S a i l o r s and M a r i n e s . S e c t i o n 250.6, In speak--
in g of S o l d i e r s ' R e l i e f Commissioners, s t a t e s t h a t 'They 
s h a l l q u a l i f y by t a k i n g the u s u a l o a t h of o f f i c e , and 
g i v e bond i n the sum of f i v e hundred d o l l a r s each,'. 

" S o l d i e r s ' R e l i e f Commissloners a re a p p o i n t e d by the 
members of the Board o f S u p e r v i s o r s and a r e p a i d from 
County S o l u i o r s 1 K e i i e f funds a f t e r a p p r o v a l o f the 
8oard o f S u p e r v i s o r s . 

Chapter 9U o f the A c t s o f the R e g u l a r S e s s i o n o f the 
58th General Assembly amended S e c t i o n 64.15» Code o f 
1958 t o read *, c l e r k s and c a s h i e r s employed by county 
o f f i c e r s ' f o r whom the county s h o u l d pay performance 
bond. 

"We would a p p r e c i a t e an o p i n i o n from your o f f i c e i f tha 
bonds of S o l d i e r s * R e l i e f Commissioners s h o u l d be p a i d 
from the County General Fund. A l s o i f , i n your o p i n i o n , 
the bonds o f the S o l d e r s ' R e l i e f Commissioners cannot be 
p a i d from the County S o l d i e r s ' R e l i e f Fund? In the event 
the County S o l d i e r s ' R e l i e f Commission employs; an Execu
t i v e S e c r e t a r y , s h o u l d the bond of tha E x e c u t i v e S e c r e t a r y 
be p a i d f o r from the County G e n e r a l Fund?" 

I. In r e p l y t o your q u e s t i o n as t o whether the bond 

of members of the S o l d e r s ' R e l i e f Commission may be p a i d from 

the General R e l i e f Fund, I would a d v i s e you t h a t S e c t i o n 64.11 
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p r o v i d e s t h a t t h e b o n d s o f s u c h o f f i c e r s s h o u l d be p a i d by t h e 

c o u n t y . T h i s s e c t i o n p r o v i d e s t h e f o l l o w i n g ; 

6 4 J 1 E x p e n s e o f b o n d s p a i d by c o u n t y . 

I f a n y c o u n t y t r e a s u r e r , c l e r k o f t h e d i s t r i c t c o u r t , 
c o u n t y a t t o r n e y , r e c o r d e r , a u d i t o r , s h e r i f f , c o r o n e r , 
members o f s o l d i e r s r e l i e f c o m m i s s i o n , members o f t h e 
b o a r d o f s u p e r v i s o r s , e n g i n e e r , s t e w a r d o r m a t r o n s h a l l 
e l e c t t o f u r n i s h a b o n d w i t h a n y a s s o c i a t i o n o r i n c o r 
p o r a t i o n a s s u r e t y a s p r o v i d e d In t h i s c h a p t e r , t h a 
r e a s o n a b l e c o s t o f s u c h b o n d s h a l l b e p a i d by t h e c o u n t y 
w h e r e t h e b o n d i s f i l e d . 

" P a i d by t h e c o u n t y " means p a y m e n t f r o m t h e C o u n t y G e n e r a l F u n d . 

2 , I n s o f a r a s t h e b o n d o f t h e e x e c u t i v e s e c r e t a r y 

I s c o n c e r n e d , I w o u l d a d v i s e t h a t C o d e s e c t i o n 6 4 . 1 5 , a s a m e n d e d 

by C h a p t e r 93 o f t h e 5 8 t h G e n e r a l A s s e m b l y , now p r o v i d e s t h e f o l 

l o w i n g : 

6 4 . 1 5 B o n d s o f d a p u t y o f f i c e r s . 

B o n d s r e q u i r e d by l a w o f d e p u t y s t a t e , c o u n t y , c i t y , a n d 
town o f f i c e r s s h a l l , u n l e s s o t h e r w i s e p r o v i d e d , be i n s u c h 
a m o u n t s a s may be f i x e d by t h e g o v e r n o r , b o a r d o f s u p e r 
v i s o r s , o r t h e c o u n c i l , a s t h e c a s e may b e , w i t h s u r e t i e s 
a s r e q u i r e d f o r t h e b o n d s o f t h e p r i n c i p a l , a n d f i l e d w i t h 
t h e same o f f i c e r . The g i v i n g o f s u c h b o n d s h a l l n o t r e 
l i e v e t h e p r i n c i p a l f r o m l i a b i l i t y f o r t h e o f f i c i a l a c t s 
o f t h e d e p u t y . The r e a s o n a b l e c o s t o f t h e b o n d s r e q u i r e d 
o f d e p u t y c o u n t y o f f I c e r s , c l e r k s a n d c a s h i e r s e m p l o y e d b y 
c o u n t y o f f i c e r s s h a l l be p a i d b y t h e c o u n t y w h e r e t h e b o n d 
i s f i l e d . " 

T h e b o n d o f a n e x e c u t i v e s e c r e t a r y , who s h o u l d be r e g a r d e d . . a s a 

c l e r k , l i k e w i s e I s p a y a b l e f r o m t h e C o u n t y G e n e r a l F u n d . 

Y o u r s t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 
OS:mmh4 



C R I M I N A L L A W : K T r o v i s i o T i s o f s e c t i o n V & 9 . 1 3 , 1 9 5 B C o d e o f I o w a , 
t h e i n d e t e r m i n a t e s e n t e n c e l a w , a r e n o t a p p l i c a b l e t o t h i r d ' 
o f f e n s e OMV I u n d e r sect=j-o*»- 3 2 1 . 2 8 1 o f t h e C o d e , a n d t h e , G b u r t 
m u s t s e n t e n c e s u c h oerson t o a s p e c i f i c t e j m o f y e a r s . v 

^ ( ^ O ^ f - l̂ ) A u f i U 8 i 18 , i 9 6 0 

Board o f C o n t r o l of S t a t e I n s t i t u t i o n s 
S t a t e O f f i c e B u i l d i n g 
L O C A L 

A t t e n t i o n ; John E. B e n n e t t , Warden 

Gentlemen! 

T h i s i s i n r e p l y t o your l e t t e r o f August 9 , i 9 6 0 , 
i n which you r e q u e s t the f o l l o w i n g ? 

«We are w r i t i n g to you i n regard to the 
above named s u b j e c t . ( L l o y d £. A n f i n s o n . Our No. 
2 6 6 8 0 ) who was r e c e i v e d a t t h i s i n s t i t u t i o n on 
d u l y 2 9 , i 9 6 0 from Eramet County, E s t h e r v i l l e . 
lowa, f o r the crime o f 0*M.V.|., and was sentenced 
t o a terra of not l e s s than one year nor more than 
f i v e y e a r s under S e c t i o n 3 2 1 . 2 8 1 , 1958 Code o f 
lowa* 

^We have w r i t t e n t o the C l e r k o f D i s t r i c t 
C o u r t , Emmet County, r e q u e s t i n g t h a t they i s s u e 
us a new M i t t i m u s and s p e c i f y the ex a c t term 
o f y e a r s f o r t h i s crime so t h a t we can f i g u r e 
t h i s man's Good and Honor t i m e * i e are under the 
i m p r e s s i o n t h a t under S e c t i o n 3 2 1 . 2 8 1 , 1958 Code 
o f lowa, a person s e n t e n c e d under t h i s s e c t i o n 
must be sentenced t o a s p e c i f i e d term o f y e a r s . 
We a r e e n c l o s i n g a copy o f the M i t t i m u s we have, 
a copy o f the l e t t e r we wrote them, and a copy o f 
the r e p l y we r e c e i v e d from t h e i r County A t t o r n e y 
i n E s t h e r v i l l e , lowa* 

"We would a p p r e c i a t e i t very much i f you would 
g i v e us a r u l i n g on t h i s case f o r f u r t h e r r e f e r e n c e 
and a d v i s e them how t h i s s e c t i o n a p p l i e s to t h i s 
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c r i m e so t h a t t h e y w i l l i s s u e ue a new M i t t i m u s 
on t h i s men and s p e c i f y the e x a c t term o f y e a r s 
so we can f i g u r e h i a t i m e * " 

Your problem seems t o have a r i s e n from the c o n c l u s i o n 
o f the Emmet County A t t o r n e y t h a t a s p e c i f i c t e r n o f y e a r s 
was u n n e c e s s a r y i n t h i s p a r t i c u l a r e a s e , s a i d c o n c l u s i o n 
a p p a r e n t l y b e i n g based upon t h e o p i n i o n t h a t the p r o v i s i o n s 
o f the i n d e t e r m i n a t e sentence law are a p p l i c a b l e t o s e c t i o n 
3 2 1 . 2 8 1 o f the 1953 Code o f lowa. 

Some oredenca f o r t h i s p o s i t i o n n i g h t be g a i n e d by an 
a n a l y s i s o f the caae o f Cave. Keener v. Havnea. 221 lowa 
1 2 0 7 , 268 N.W. 3 9 i however, even i n t h a t e a s e , the C o u r t 
r e c o g n i z e d t h a t the i n d e t e r m i n a t e sentence law w i l l not be 
a p p l i c a b l e where e x p r e s s l y e x c l u d e d by t h e wording o f t h e 
s t a t u t e * 

In t h e r e c e n t caae o f Mffa^Uffl-Yi Q9tjj g f CvnUel o f 
J f t t i i M U Q t t lowa . 160 N.W. 2 d U l , the C o u r t 

extended i t s p o s i t i o n on t h i s n a t t e r aa f o l l o w s * 

" I n S e c t i o n 698*1 p r o v i d i n g punishment f o r 
t h e c rime o f rape c e r t a i n p e n a l t i e s a r e s e t out 
end i t i s then f u r t h e r p r o v i d e d t h a t 'the c o u r t 
may pronounce sentence f o r a l e s s e r p e r i o d than 
the maximum, the p r p v y s l o g s o f the i n d e t e i 

A s i m i l a r p r o v i s i o n a p p e a r s i n s e c t i o n 698.*f 
r e l a t i n g t o a s s a u l t w i t h i n t e n t t o commit rape* 
The same s p e c i f i c p r o v i s i o n s do n o t appear i n 
S e c t i o n 204.22 whiah, so f a r aa m a t e r i a l t o t h i s 
c a s e , i s s 'Any person v i o l a t i n g any p r o v i s i o n o f 
t h i s c h a p t e r , e xcept as o t h e r w i s e p r o v i d e d , s h a l l 
upon c o n v i c t i o n * * * be f i n e d not wore than two 
thousand d o l l a r s , a n d be i m p r i s o n e d i n t h e s t a t e 
p e n i t e n t i a r y not l e s s than t e n o r more than 
twenty y e a r s . • • • k* For v i o l a t i o n o f the 
p r o v i s i o n s o f t h i s c h a p t e r the i m p o s i t i o n o r 
e x e c u t i o n o f sentence s h a l l n o t be suspended 
and prafrffiUon Q r p a r o l e , shfiU m\ hB,arflny*d unUl 

gffflnys, atiftU ,lmn Mm M r v f t t i * 1 ( E m p h a » u 
s u p p l i e d . ; f e cannot i g n o r e t h e p r o v i s i o n o f 
a u b e e o t i o n 4 t h a t p r o b a t i o n and p a r o l e s h a l l n ot 
be g r a n t e d u n t i l the minimum imprisonment h e r e i n 
p r o v i d e d f o r t h e o f f e n s e s h a l l nave been s e r v e d . 
He ere concerned a t t h i s p o i n t however w i t h the 
words 'minimum imprisonment h e r e i n p r o v i d e d f o r 
the o f f e n s e . ' How c o u l d a n y t h i n g be p l a i n e r 
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than t h a t the l e g i s l a t u r e i n t e n d e d , i n t h i s 
s t a t u t e , to p r o v i d e f o r a minimum as w a l l as 
a maximum sentence f o r t h i s p a r t i c u l a r o f f e n s e , 
the i n d e t e r m i n a t e sentence law t o t h e c o n t r a r y 
n o t w i t h s t a n d i n g * I t i s a w e l l - e s t a b l i s h e d 
p r i n c i p l e t h a t p e n a l s t a t u t e s must be s t r i c t l y 
c o n s t r u e d and d o u b t s , i f any. r e s o l v e d i n f a v o r 
o f t h e d e f e n d a n t , t e v e r B r o t h e r s Company v. 
E r b e , 249 lowa 454, 87 N.W* 2d 469*, S t a t e v. 
Di P a g l i a , 247 lowa 7 9 , 9 0 , 71 N»*. 2d 601, 
607, 49 A.L.R. 2d 1223. 

» « * * * * S e c t i o n 204.22 o f the Code o f 
19?0 was r e p e a l e d i n 1953 by the F i f t y - f i f t h 
G e n e r a l Assembly and the s e c t i o n i n i t s p r e s e n t 
form was e n a c t e d . B e f o r e r e p e a l the m a t e r i a l 
p a r t o f the s e c t i o n r e a d , 'and f o r any subsequent 
o f f e n s e , ( a f t e r the f i r s t ) by a f i n e not e x c e e d i n g 
two thousand d o l l a r s , o r by imprisonment i n the 

both such f i n e and i m p r i s o n m e n t * 1 (Emphasi s 
supplied*) S u b s e c t i o n 4 o f S e c t i o n 204 , 2 2 was a 
new enactment ( 5 5 t h G. A * ) * I t changed the 
imprisonment p o r t i o n from a sentence o f not 
e x c e e d i n g ten y e a r s to a term o f 'not l e a s than 
t p n . n * f t r e *hflh ^ n | Y W^Tti;* I t seems i n c r e d i b l e 
t h a t the l e g i s l a t u r e i n i t s wisdom, h a v i n g i n mind 
the i n d e t e r m i n a t e sentence law, s e c t i o n 7 ° 9 * 1 3 , 
and h a v i n g used i n the r e p e a l e d s t a t u t e th.6 words 
•not e x c e e d i n g t e n y e a r s ' would i n the new s t a t u t e 
change to the p r o v i s i o n 'not l e s s than ten or more 
than twenty years:* u n l e s s i t had d e f i n i t e l y i n t e n d e d 
to p r o v j d e a minimum sentence o f ten y e a r s * Had 
i t i n t e n d e d the i n d e t e r m i n a t e sentence s t a t u t e to 
a p p l y s u r e l y i t would have s a i d 'not e x c e e d i n g 
twenty y e a r s . * (Emphasis s u p p l i e d . ) * 

n | t i s q u i t e o b v i o u s t h i s r e c e n t enactment 
was i n t e n d e d to e s t a b l i s h a minimum s e n t e n c e , the 
p r o v i s i o n s o f the i n d e t e r m i n a t e sentence law to 
t h a c o n t r a r y n o t w i t h s t a n d i n g * * * * « 

S i m i l a r l y , p r i o r to J u l y 4, 1957> s e c t i o n 321 .281 read 

* * a n d f o r a t h i r d o f f e n s e by i m p r i s o n 
ment i n the p e n i t e n t i a r y f o r a p e r i o d not to 
exceed t h r e e y e a r s * * 

s t a t e p e n i t e n t i by 

as f o l l o w s * 
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E f f e c t i v e J u l y 4 , 1957, the l e g i s l a t u r e changed t h i s 
p r o v i s i o n t o read* 

« * * * a n d f o r a t h i r d o f f e n s e and each 
o f f e n s e t h e r e a f t e r , by imprisonment i n the 
p e n i t e n t i a r y f o r any term o f y e a r s not l e s s 
than on© nor more than f i v e , and the Court may 
pronounce sentence f o r a l e s s e r p e r i o d than 
t h e maximum, the p r o v i s i o n s o f the i n d e t e r m i n a t e 
sentence law notwithatandino.** (Emphasis s u p p l i e d ) 

I t i s c l e a r l y e v i d e n t t h e r e f o r e , by the d e c i s i o n i n t h e 
M a s t e l l e r c a s e , t h a t where th e wording o f a s t a t u t e i s changed 
t o i n c l u d e the e x p r e s s p r o v i s i o n t h a t the i n d e t e r m i n a t e 
sentence law s h a l l not a p p l y , t h i s p r o v i s i o n adds another 
e x c e p t i o n to the a p p l i c a b i l i t y o f the i n d e t e r m i n a t e sentence 
law i n a d d i t i o n t o those a l r e a d y enumerated i n t h a t law, 
s e c t i o n 7 8 9 *13. 

T h i s b e i n g t r u e , the r u l e e s t a b l i s h e d i n the r e c e n t case 
o f S t a t e v* J a c k s o n . - ~ lowa — , 101 N.W. 2d 731 becomes 
a p p l i c a b l e . T h e Supreme Court t h e r e i n s t a t e d the s t a n d a r d 
as f o l l o w s : 

a r e o f the o p i n i o n the sentence l a c k s 
the d a f i n i t e n e s s r e q u i r e d i n punishment f o r 
c r i m e s . Thfr ,'i"dgrce>n^ o f jhj %r[^} co.u.ri, s h ^ H 

ftf Ufifl.r ma,y u n d e r s t a n d and, . . ^ ^ u ^ I t . " 15 Am. 
J u r . , C r i m i n a l Law, 8 4 4 3 , f>* 1 0 3 ; 24 C.J.S., 
C r i m i n a l Law, § l 5 o l ( b ) , p. iOV; Ex p a r t e F r a 2 i e r , 
164- Tex. C r . R. 572, 301 S.W. 2d 6 5 5 , 6 5 6 ; People 
v, J a c k s o n , 399 111. 4 B 8 , 78 N.E. 2d 2 1 1 , 2 1 2 ; 
S t a t e ex r e l P e t c o f f v. Reed, 138 Minn. 4 6 5 , l 6 3 
W.f. 9 8 4 , 9 8 5 . Measured by t h i s r u l e , we f i n d 
the sentence too i n d e f i n i t e t o be p e r m i t t e d t o 
stand * * * * Any term o f y e a r s from seventy 
down at l e a s t t o t e n , t h e minimum sentence p e r 
m i t t e d by the s t a t u t e , meets the s t a t e d r e q u i r e 
ment o f 'not to exceed s e v e n t y y e a r s 1 . We have 
o u r s e l v e s d i s a p p r o v e d t h i s form o f s e n t e n c e , i n 
S t a t e v. Nova, 206 lowa 6 3 5 , 6 3 7 , 220 N.f. 4 1 , 
42; and i n S t a t e v. S a y l e s , 173 lowa 37*+» 3 8 3 , 

- 155 N . I . 8 3 7 , 840." (Emphasis s u p p l i e d ) 

In v i e w o f the a b o v e - c i t e d a u t h o r i t i e s , i t i s the 
o p i n i o n o f t h i s w r i t e r t h a t t h e p r o v i s i o n s o f s e c t i o n 7 8 9 . 1 3 » 
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1958 Code o f lowa, ( t h e i n d e t e r m i n a t e sentence law) are not 
a p p l i c a b l e to p e r s o n s c o n v i c t e d o f t h i r d o f f e n s e OUVI under 
s e c t i o n 3 2 1 » 2 8 1, and t h a t the sentence under such a c o n v i c t i o n 
must be f o r a s p e c i f i c terra o f y e a r s * 

Yours v e r y t r u l y , 

MRNsRLSsbl 

MARION R. NEELY 
A s s i s t a n t A t t o r n e y Qeneral 



T A X A T I O N ; Grain fax: - The grain tax u n d e r a c t i o n 4 2 8 . 3 5 , Code of 
lowa ( 1 9 5 8 ) / is imposed upon the handling or receiving of grain and not on 
the loading out or the purchasing of gra in . / « »j J , A « rt 

Feftugust IS, 1 9 6 0 

M r . John J . O'Connor, Chairman 
lowa State Tax Commission 
State Off ice Bu i ld ing 
Des M o i n e s , lowa 

Dear M r . O'Connor. 

T h i s w i l l acknowledge receipt of a letter written by Ba l la rd B , 

T ip ton , Director of the Property T a x D iv i s ion of the State T a x Commiss ion , 

wherein the fol lowing problem was submitted! 

" S e c t i o n 4 2 8 . 3 5 , Code of lowa ( 1 9 5 8 ) , contains provisions 
for taxing V a i n handled*. Subsection 2 2 , Sect ion 4 2 7 . 1 , provides 
that grain handled, as defined tinder Sect ion 4 2 8 . 3 5 , shal l not be 
taxed. Numerous questions have in the past been raised by assessors 
in attempting to properly administer the law on taxing V e i n hand led 1 , 
and there have been several legal opinions heretofore requested and 
issued relative to such quest ions, but there s t i l l appear to be new 
questions a r i s ing . 

H T h e Property T a x D iv i s ion respectful ly asks that a legal 
opinion be requested on the fo l lowing questions} 

" A trucker, who i s a resident of the state of l owa , buys and 
s e l l s earn and gra ins . Mos t of h i s s a l e s are to catt le feeders i n 
l owa . He advert ises that he I t a dealer in hay , grain and l i v e s t o c k , 
and does corn she l l i ng . With respect to the grain that he buys , he 
uses the storage f a c u l t i e s of the se l le r of the grain until such time 
that he f inds a market for I t , then loads it on h is track and hauls 
same to the purchaser thereof. The grain Is not handled or moved 
at the time and place of purchase by the trucker, and It sometimes 
i s a matter of a few weeks before he removes It from that storage 
p lace . Is the grain handling tax to be appl ied on the grain so purchased 
by the trucker at the time of purchase where It i s left for an indefinite 
time where stored? i s such tax to a lso be appl ied at the time the 
trucker loads the grain on h is truck for delivery to a purchaser? In 
the case that at the time of purchase of the grain, the trucker immediately 

^ 4 - p/f 
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loads It on h i s truck and del ivers i t to a purchaser, i s the grain 
handling tax to he applied arid charged to him on the grain he 
purchased, and in turn appl ied and charged to the purchaser thereof 
on the grain put in the s a i d purchaser 's storage f a c i l i t i e s ? If s o , 
would such tax not apply to the trucker i f he made the showing that 
he make no profit on such transactions other than the regular charges 
for trucking and shel l ing? 

Sect ion 4 2 8 . 3 5 , Code of lowa ( 1 9 5 8 ) , must be considered here 

and the appl icable parts thereof are set forth below: 

" 4 2 8 . 3 5 Grain handled* 

" 1 . Def in i t ions. ' P e r s o n 1 as used herein means ind iv idua ls , 
corporations, firms and assoc iat ions of whatever form. 'Handling or 
handled 1 as used herein means the receiv ing of grain at or In each 
elevator , warehouse, m i l l , processing plant or other f ac i l i t y in th is 
state In which It i s received for storage, accumulation, s a l e , p r o c e s s 
ing or for any purpose whatsoever. * * * * . . . 

" 2 . Tax imposed. A n annual exc ise tax Is hereby lev ied on 
such handling of grain In the amount hereinafter provided. * * * . 

"* * *, 
" 5 . Computation of t a x . The rate imposed by subsection 2 

of th i s sect ion sha l l be appl ied to the number of bushels of grain so 
handled, and the computed amount thereof sha l l constitute the tax to 
be a s s e s s e d . 9 

In response to the aforementioned request, certain preliminary remarks 

should be made. The tax d iscussed herein i s an exc ise tax and i s imposed 

upon the priv i lege of "handling" grain by receiv ing and not a tax upon the 

grain. To establ ish an ass«ssment under Sect ion 4 2 8 . 3 5 , the number of 

bushels of grain handled Is important only as a bas is in computing the t a x . 

Regarding your f i rst quest ion, the grain tax should be assessed against 

the person storing the grain for the trucker-purchaser. If the trucker-purchaser 
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leases or owns these storage f a c i l i t i e s , then he should bear the tax . A l s o 

see the 1 9 5 0 Report of Attorney Genera l , p. 7 9 . 

In respect to your second problem, the answer would be In the 

negat ive, s ince the tax f a l l s upon the receiv ing of the grain at or In the 

elevator, warehouse, e t c . The situation where the trucker takes It out of 

storage to transport It to another location would not be considered to be 

rece iv ing , rather it Is a loading out of the grain from the storage f a c i l i t y . 

In response to your third Inquiry, your attention is again directed to 

the terms of the aforementioned statute which uses the word " rece iv ing 1 1 . 

Therefore, the trucker cannot be taxed on the unloading of the grain at the 

purchaser's f a c i l i t y , because he i s not receiv ing the grain. Nevertheless, 

the purchaser in this instance i s receiving the grain or handling it and should 

be assessed on the number of bushels of grain he has received; unless the 

purchaser i s a consumer, in which case the buyer would not, be receiv ing 

the grain for any of the enumerated purposes found in the statute and, there 

fore, would not be subject to tax . 

L a s t l y , It i s of no Importance that the trucker-purchaser makes no 

profit on such transactions; If he receives grain for any one of the reasons 

set forth in the statute, he i s sub|ect to the tax imposed thereby. 

Very truly yours , 

Gary 5 . G i l l 
Spec ia l Ass is tant Attorney General 

G S G : f s 



BEER - p e r m i t s -- Under s t a t e d f a c t s , County Board of S u p e r v i s o r s , 
had no a u t h o r i t y t o Issue a C l a s s "C 1 1 p e r m i t t o owner of r e s t a u r a n t 
l o c a t e d o u t s i d e of a p l a t t e d v i l l a g e . / Y ? * 4. 

Mr. G. A. Cady 
F r a n k l i n County Attorney . 
Hampton, lowa 
Dear Mr. Cady: 

We have your request of August 27 reading as f o l l o w s i 

" I request an o p i n i o n from your o f f i c e concern* 
ing S e c t i o n 124.5 of the 1958 Code of lowa. 
"In F r a n k l i n County we have a s i t u a t i o n where 
a young man operates a restaur a n t In the coun
t r y and not In a p l a t t e d v i l l a g e , and the Board 
of Supervisors Is In favor of grant i n g him a 
Class "C" beer permit I f they have the r i g h t t o 
do so under the above s t a t e d s e c t i o n * 
"My question 1st Does the Board of Supervisors 
have the r i g h t to Issue s a i d permit i n view of 
s a i d s e c t i o n , or are they p r o h i b i t e d from i s s u i n g 
the permit, in view of the f a c t that the l o c a t i o n of the 
premises Is not w i t h i n an area p l a t t e d p r i o r to January 
1, 1914?" 
In answer t h e r e t o we enclose herewith thermo-fax copies of 

three o p i n i o n s Issued by the Attorney General as f o l l o w s : O.A.G* 
1934, page 558 , O.A.G. 1908, page 3 9 0 , O.A.G. 1934, p. 5 7 5 . 

Under the a u t h o r i t y of the opinions above referred to I t Is 
our o p i n i o n that the F r a n k l i n County Board o f Supervisors do not 
have the r i g h t t o Issue a Class MC" permit under the f a c t s s t a t e d 
l / i your l e t t e r . 

August 30, I960 

Yours very t r u l y , 

FDBtkvr 

FRANK De BIANCO 
A s s i s t a n t Attorney General 



ELECTIONS: 1 ys AzfsLVs<lt<A V\feuvg£ T> H olP'.t'iJ )^\o^ 

Where t h e r e a r e two independent c a n d i d a t e s a t the general e l e c t i o n , 
the names of the c a n d i d a t e s most be p l a c e d In s e p a r a t e columns 
under a p p r o p r i a t e h e a d i n g s . R < t V * . « « U 5 t o * J 

^ August 30, 1960 

Mr. Paul 0. S t r a n d 
W i n n e s h i e k County A t t o r n e y 
204 West Main 
Oecorah, lowa 

Dear Mr. St rand J' 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 2 7 t h I n s t . 
i n w h i c h you s t a t e ; 

"The W i n n e s h i e k County A u d i t o r has r e q u e s t e d from me an 
o p i n i o n as t o the f o ! r o w i n g s 

1. The f a c t s o f the s i t u a t i o n a r e t h a t 2 c a n d i 
d a t e s f o r s u p e r v i s o r from a d i s t r i c t In the county have 
f j l e d y t h e n e c e s s a r y p e t i t i o n s and q u a l i f i e d t o be named 
on the independent t i c k e t In the f a l l e l e c t i o n . These 
2 men r u n n i n g on the independent t i c k e t , both h a v i n g 
been q u a l i f i e d , how a r e t h e i r names t o appear on the 
o f f i c i a l b a l l o t s In t h e i r d i s t r i c t s ? 

2. W i l l they be l i s t e d a l p h a b e t i c a l l y o r i n t h e 
vs. ! w j p o l l i n g p l a c e s i n the d i s t r i c t w i l l some o f the 
b a l l o t s be t o l i s t one o f them f i r s t and the o t h e r one 
second In a form o f r o t a t i o n as som© o f the o f f i c e s a r e 
done, 

" I have checked Chapter k$ and the peopl e have q u a l i f i e d 
as t o t h a t s e c t i o n and the o n l y q u e s t i o n t h a t remains now 
i s t h a t where we have 2 c a n d i d a t e s on an Independent t i c k 
e t f o r the o f f i c e o f W i n n e s h i e k County S u p e r v i s o r , how a r e 
t h e i r names t o be l i s t e d on the b a l l o t ? P l e a s e a d v i s e a s 
soon as p o s s i b l e as we must get our b a l l o t s p r i n t e d f o r 
the coming e l e c t i o n . Thank you v e r y much f o r your c o o p e r a 
t i o n . " 

In r e p l y t h e r e t o I a d v i s e a s f o l l o w s : 

I. In answer t o your Q u e s t i o n #1, I a d v i s e t h a t on the 

a u t h o r i t y o f the o p i n i o n a p p e a r i n g i n the Report f o r 1928, a t 

page 417, copy o f which i s h e r e w i t h e n c l o s e d , two men r u n n i n g 
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f o r the same o f f i c e as in d e p e n d e n t s , s h o u l d have t h e i r names 

p l a c e d on the b a l l o t i n s e p a r a t e columns. 

2. In v i e w o f the answer t o your Q u e s t i o n #1, t h e r e ap

p e a r s t o be no n e c e s s i t y f o r a n s w e r i n g your Q u e s t i o n #2. The 

s i t u a t i o n s e t f o r t h i n such q u e s t i o n w i l l not a r i s e . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General QS:rnmh4 

Enc 



A r e s i d e n t o f X township has no v o t i n g r e s i d e n c e i n Y township 

and t h e r e f o r e l a c k s e l i g i b i l i t y t o ha a l o o t e d or hoi a t h t o f f i c e 

of j u s t i c e o f the peace in Y townsh ip . (ftfc+~^> "k"Qf^*^f 

d.tftCj', *////&) M - * l - f 
August 11, 1960 

Mr , V i n c e n t £, Johnson 

Poweshisk County A t t o r n e y 

Montezur,a, low© 

Deer S i r s 

T h i s w i l l acknowledge r e c e i p t o f yours of the 10th I n s t . In 

which you submit the f o i l w i n g ; 

" I shou ld l i k e to request an o p i n i o n In regard to 
the f o l l o w i n g m a t t e r , 

" S e c t i o n 39.21 o f the 1958 Code o f Iowa s e t s f o r t h the 
f a c t that each township s h a l l be e n t i t l e d to two J u s 
t i c e s o f the peace who s h a l l be e l e c t e d b i e n n i a l l y . 
The s e c t i o n i s s i l e n t In rega rd to the q u a l i f i c a t i o n s 
of an I n d i v i d u a l e l e c t e d as such j u s t i c e of the peace . 

"Hay an I n d i v i d u a l who Is a r e s i d e n t o f X township be 
e l e c t e d as j u s t i c e o f the peace f o r Y township and a f 
f e c t i v e l y ®nd v a l i d l y h o l d such o f f i c e and t r a n s a c t 
the b u s i n e s s o f such o f f i c e w i thou t be ing a res ident ; 
o f such township or r e s i d i n g i n such township?" 

i n rtspiy t h e r e t o 1 would a d v i s e you tha t in my o p i n i o n an 

i n d i v i d u a l who i s a r e s i d e n t of X township cannot be e l e c t e d 

and serve as a j u s t i c e o f the peace In Y township . In s u p 

p o r t o f t h a t c o n c l u s i o n , I r e f e r you to the case o f S t a t e . v . 

Van Beak, 87 Iowa 56$, 577, where i t i s s a i d the f o l l o w i n g ; 

"Our f i r s t Inqui ry I s , whether an a l i e n can ho ld the 
- o f f i c e o f s h e r i f f under the laws o f Iowa. There Is 

no p r o v i s i o n i n our c o n s t i t u t i o n o r S ta tute upon tha t 
s u b j e c t , y e t It i s c e r t a i n l y a fundamental p r i n c i p l e o f 
our government tha t none but q u a l i f i e d e l e c t o r s can 
h o l d an e l e c t i v e o f f i c e u n l e s s o the rw i se s p e c i a l l y 
p r o v i d e d . " 
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T h i s r u l e was r e a f f i r m e d i n the case of B l o d g e t t v. C l a r k e , 

177 Jowa 575, 577: 

"To be e l i g i b l e t o an e l e c t i v e o f f i c e c r e a t e d by the 
C o n s t i t u t i o n , a person must be a q u a l i f i e d e l e c t o r . " 

Among the r e q u i r e m e n t s o f e l i g i b i l i t y o f an e l e c t o r i s t h a t 

ha can v o t e o n l y i n the p r e c i n c t o f h i s r e s i d e n c e . Code s e c t i o n 

^ 9 . 9 p r o v i d e s the f o l l o w i n g : 

" * *9 .9 P r o p e r p l a c e o f v o t i n g . No person s h a l l v o t e 
i n any p r e c i n c t but t h a t o f h i s r e s i d e n c e , e x cept as 
p r o v i d e d i n s e c t i o n 3 6 3 . 2 1 . " 

A r e s i d e n t o f X township has no v o t i n g r e s i d e n c e i n Y township 

and t h e r e f o r e l a c k s e l i g i b i l i t y t o be e l e c t e d o r h o l d the o f f i c e 

o f j u s t i c e o f the peace i n Y tow n s h i p . 

Yours t r u l y , 

OS: mmh*f 

OSCAR 

F i r s t 

STRAUSS 

A s s i s t a n t A t t o r n e y General 



TAXATION; Real Property Tax—Easement to Couaty for Public Highway; Where 
county acquires easement tor use as public highway, such property as is devoted 
to use as public highway is exempt from general property tax. /j$A/J fa ^eji* 

Cff,dl£u*j $/)>Jl#) 
August 12 , 1960 

Charles H. Scholz 
Mahaska County Attorney 
Mahaska County Court House 
Oskaioosa, Iowa 

Dear Ut. Scholz: 

This will acknowledge receipt of your letter dated March 3 1 , 1960, 

in which you request the opinion of this department relative to the following 

questions: 

" 1 , In view of the provisions of Section 4 2 7 . 2 , providing 
that real estate occupied as public roads shall not be taxed, are the 
portions acquired for public highways purposes exempt from taxation 
for the year 1959, and for subsequent years, in view of the fact 
that easements are involved, as distinguished from outright eonvey-
anoes of complete title to the portions Involved? 

" 2 . If sq, what procedure should be followed, either by 
the County Assessor, the County Beard of Review, the County 
Auditor, the County Treasurer, or the County Board of Supervisors, 
with respect to the adjustment of the existing assessments of the 
entire tract for the purpose of excluding the portion thereof which 
has become exempt from taxation, with reference: (a) ta the taxes 
for the year 1959, and Cb) to the taxes for the year I 9 6 0 , and 
(c) to the taxes for the year 1961 , the year in which a new assess
ment of the real estate will be made pursuant to the provisions of 
Section 423 .4 of the 1958 Code of Iowa? 

M 3 . With reference to the taxes for the year 1959 , In the 
situation altered by the fact that the easement involved was obtained 
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after the date of levy. In view of your Attorney General's opinion, 
dated March 26 , 1959 , addressed to T . K. Ford, Des Moines 
County Attorney ? H 

In respect to your first question , ft must be borne in mind that Section 

4 2 7 . a , which is set out below is an exemption statute, and as such must be 

strictly construed, Readlyn Hospital v. Hoth, 223 Iowa 321 ; Trustees of Iowa 

College v. BafMie, 236 Iowa 235; Boss v. Polk County, 236 Iowa $84 , 

" 427 .2 Roads and drainage rights of way, Real estate 
occupied as a public road, and rights of way for established public 
levees and rights of way for established, open, public drainage 
improvements shall not be taxed." 

With this rule of statutory construction in mind, the statute must be construed 

to exempt only property actually used as a public road. The mere acquisition of the 

easement by the county will not exempt the property. The question, as submitted 

does not indicate whether the property was actually In use as a public road during 1959, 

or when It first became so used. If, however, it is so used, the fact that the county 

has acquired an easement rather than fee title to the property will not deprive it of the 

exemption. This office has held previously that an easement is sufficient to come 

within the exemption provisions of Section 4 2 7 . 2 , supra, see 1934 A .G.O. 2 9 9 . 

In answer to your second question, we will first consider the question relating 

to the 1959 real property taxes, payable in i 9 6 0 . You will recall that in our previous 

opinion dated October 1 2 , 1 9 5 9 , directed to you, neither the assessor, auditor, or 

treasurer, has any authority to cancel, remit, or apportion the taxes, since the property 

was presumably assessed correctly, and was not withheld from taxation, nor did it 

constitute overlooked or omitted property. Further, it is our opinion that the Board of 



Charles H . Scholz August 12 , 1960 

Supervisors has no authority to apportion the taxes in this matter, since as we have 

stated in our opinion dated May 10 , 1960 , directed to Mr. M. R. Werllng, Cedar 

County Attorney, the County Board of Supervisors may not apportion taxes between 

a nontaxable entity and an individual. This conclusion is based on Section 4 4 9 . 1 , 

Code (1958), which contemplates that there be two or more owners who are unable 

to agree as to what portion of the tax each portion of the real estate shall bear. This 

Is not the case herein, since that part under easement to the county is by statute 

exempt from the tax. 

Therefore, it is necessary to proceed pursuant to Section 4 4 5 . 6 0 , Code 

(1958), which provides as follows: 

"445 .60 Refunding erroneous tax. The board of supervisors 
shali direct the treasurer to refund to the taxpayer any tax or portion 
thereof found to have been erroneously or illegally exacted or paid, with 
all interest and costs actually paid thereon." 

in order to fall within this provision, it should be established that the tax was 

erroneously or Illegally exacted or paid. Where the easements were acquired before the 

date of levy, under our holding of March 2 6 , 1959 , and the cases cited therein, the 

tax should not have been levied on that portion of the property subject to the easement. 

If the property was so acquired and the taxes levied, the taxes were erroneously 

exacted, and the Board of Supervisors is authorized to direct a refund in an amount 

which the taxes on the property under easement bears to the total property. 

' For the I960 taxes due and payable in 1 9 6 1 , the proper procedure would be 

for the auditor on or before January 1, 1960 , to correct the tax list by showing the 

transfer of the easement to the county in accordance with Section 4 4 3 . 3 , Code (1958). 

Where, however, this was not done, a further remedy appears available in Section 
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4 4 3 . 6 , Code (1958), which provides as follows; 

" 443 .6 Corrections by auditor. The auditor may 
correct any error In the assessment or tax l ist, and the assessor 
or auditor may assess and list for taxation any omitted property/ 

The auditor under this section has power to correct the tax l ist until such 

time as the tax is paid or otherwise legally discharged, Read v. 5chulmeister,229 

Iowa 8 4 4 . Since he has authority under section 4 4 3 . 3 , Code (1958), to correct 

the tax list to record transfers, prior to the assessment date, It would follow that 

under Section 4 4 3 . 6 , supra, he has the authority to make the correction at any time 

after such date up to the date of payment. The auditor, therefore, by virtue of this 

provision, has authority to record the transfer on the tax list and in such way, reduce 

the assessment so as to exclude that portion of the property under easement. 

For the year 1961 , a regular real estate assessment year the county assessor 

presumably will assess only such part of the property as is owned by private individuals 

and not under easement. 

In answer to your final question, you are advised that under the prior holdings 

of this department the taxable or exempt status of property is determined as of the date 

of levy. Wesleyan College v. Knight, 207 Iowa 1238 , A .G.O. March 2 6 , 1959 , 

to T . K, Ford, Oes Moines County Attorney. Thus, where the easements were aotjuired 

in 1959 , by the county after the date of levy the entire property should be taxed for 

that year. 

Very truly yours, 

GSG/WWR/bjf 

Gary Gii i 
Special Assistant Attorney General 



TAXATION Umkp and Credits Tax* hmmt Bmlm Cmtoami * 
A subsequent writm§ that raakiss tfce original contract a non-interest beariag 
ana stay relate back ta .tha date of tha first payment thereunder depending 
on whether It Is a modification cr a waiver. / " / U / /) / • 

August 3 1 , i 9 6 0 

Mr. A . F , Orahcim, Jr . 
Wrl«ht Coanty Attorney 
Court House 
Clarion, Iowa 

Dear Mr, draaalau 

This will acknowledge receipt of your letter of August 5 , 1960, 

wbemin the follevriag inquiry wa* submitted*. 

T h i s effice la faquastfot an ©pinion concerning tha following atattftn 

"r?A£T$t An aplftian km ym office te Mr. William' &, Klatxbash, 
dated November 1* 1957, # 5 7 ~ 1 M , states In part that 
any written contract failing to w«ntlea interast shall be 
presumed to be drawing interest and an assessment lhali 
be «>ade far a tax aasad on tha legal rata af taterest. 

Pursuant te such an optafen, an assessment was raade far 
a tax aa 1*8© written contracts racerdad in this Ccunty in 
1908 *hl«n lacked any provision atentianJai Interest whatsoever, 
Tiic vendor paid a Meneys and Credits tax la 1959 an ana af 
tha contract* as assessed, and in Oeeember, 19S9, and an
yone 4# I 960 , tha Vendor recorded a mWtm supplemental 

. agroafsent to the two contracts waareby tha partial stated that 
no intfi'ssi has aver bean paid ic or received by tha vendor 
(taxpayer In this case), anil that It was never the Mention 
of tha vendees ta pay any latarast on tha ceatracta. 

a§y&RY: In view of tha t«a supplemental agrae?»«ms, would the earlier 
assessments constitute an arramas at Hiatal tax wherry tha 
taxpayer la entitled ta a refund or abatement?" 

It* response thereto* it appears a factual determination awst be made as to 

what is this subsequent agreement, fa other swards is It a modification of tha 

prlar cantract, or a waiver? Since, In view of the opinion by this office to 
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Mr. KioUbach, tha sells, had a fight to Interest by statute, weather expressly 

stated or pat, and, wfthaat a provision to tha contrary. It was an interest 

bearing sotHtaat. 

It Is a gdnar&l «*le of law that a contract in writing cannot ba vartad, 

altered or modlfiad by parol avidanca cf what was said at the tim the contract 

.•was &a$*. 8at#lthstaadln§ the f$ra$eia§ rale, a written contract may be isddified 

ar altera^ by a aabaaqpetit &al or wMm a^mmmi. If it Is taealfled by 

subsequent action, a l l %ksmi$. 0' a mm caatraei awst be aras^nt to e f f a c M t 

iTiodificaUcn. If this is tha mm in tha situation outlined above, It is sua* 

mimi Sfcs mmmst »*>«id b* nsMHaisraai bsirinj fans ite* 4ata «f modifiiatlcrt. 

On in® attor hand, th* so Ha. &ay hava malted Ms rlgM to interest by 

3L'bsaqu«rtt eati&at; i . e . applying - i l l psvrssats la principal ar by an ospraas 

arai stateasaai t© thai effect. If this tatter slJttaattat is in fact true, tha 

stateant subsequently fslad muU be M l y a avldtactng ssch a mlm, 

which ^ay well go back -to- tha flf$t lnsta l l « t payment, mi ceuld ba determined 

#nly by Invastisatfeii tha facta. 

Ulthaui gains into an axtatisJyft d i s w a t e sf al l af toa rttaiftefltlm «f 

this subsequent writing, you are advised that, before a detertwinaUsm tan be 

maae as t» wiathar tha taxpayer It entitled l a a refund or abatement, facts 

aitist be Shared as to whether the subsequent writing constitutes a jsadiaiatier* 

of tha original contrast ar « waiver by tha seller of his right ta latarast. 

Vary truly yaursy 

Sary $• g i l l 
%acial-J>3JI|taat Attarnay Central 



COUNT IE S AND COUNTY OFF ICERS: /X, - f l /, 
V o t i n g machines The county a u d i t o r has no mandatory duty 

t o pe rmit the schoo l board to use the county v o t i n g machines In a; 
l o c a l schoo l board e l e c t i o n in t h e county where such use c o n f l i c t s 
w i t h the c o u n t y ' s use o f the machines a t the genera l e l e c t i o n . 

Mr* Don C. S a l i s b u r y 
Jasper County A t to rney 
Nowton, Iowa 

Dear Mr, S a l i s b u r y t 

T h i s w i l l acknowledge r e c e i p t o f your i nqu i r y o f September 

! , I960, which s t a t e s : 

"Our county a u d i t o r has r e c e i v ed a request from one o f 
tha l o c a l school boards to use the v o t i n g machines p u r 
chased by the county board of supe r v i s o r s i n t h e i r l o 
c a l school board e l e c t i o n on September 12, I960, and 
may rece i ve s i m i l a r requests from o ther school boards , 

" S e c t i o n 277.15 o f the 1958 Code o f Iowa s t a t e s the 
f o l l o w i n g , t o w t t : 

' 277 ,15 Vo t ing machines, Vo t ing machines may 
be used f o r a l l school e l e c t i o n s In a l l p r e c i n c t s 
where the same ore In usa a t general e l e c t i o n s 
and tha names of the cand ida tes and the propo
s i t i o n s t o be voted upon s h a l l bo arranged thereon 
as by law p rov ided . The s t a t e and county, o r 
e i t h e r , as the case may bo, s h a l l w i thout charge 
permit the use f o r school ©tactions o f v o t i n g ; 
machines used a t tha general e l e c t i o n s , and the 
same s h a l l bo used a c c o r d i n g t o the general e l e c 
t i o n law so f a r as a p p l i c a b l e . ' 

" S e c t i o n 52,22 o f tha 1953 Coda o f Iowa as amended by 
Chapter 95* Sec t i on 2 o f tha 58 th G.A. prov ides among 
o the r th ings that the v o t i n g machines s h a l l remain 
locked u n t i l t h i r t y days a f t e r the proc lamat ion of the 
r e s u l t s o f s a i d e l e c t i o n . S e c t i o n 277.22 o f the 195$ 
Code s t a t e s tha t school e l e c t i o n s may be contes ted as 
p rov ided by lew f o r the c o n t e s t i n g of o ther e l e c t i o n s , 

" I f tha county a u d i t o r pe rmi t t ed s a i d school boord 
' t o use the v o t i n g machines as d i r e c t e d by Se c t i on 

277 .15 , same would r e s u l t a t l e a s t In great i n con 
venience to the county a u d i t o r Inasmuch as I t would 
l eave him very l i t t l e t ime to prepare the machines 
f o r the general e l e c t i o n . Of course , the more school 
boards u s i n g the v o t i n g machines, the greater the i n 
convenience* 

September 6, I960 

ft 

/ 
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" F u r t h e r , i f a con tes t a rose i n one o r more of s a i d 
school e l e c t i o n s * I t c ou ld mean that the v o t i n g machines 
c ou ld not be used a t a l l i n the coming general e l e c t i o n . 

" The r e f o r e . In v iew o f the language of S e c t i o n 277*1$ 
o f the 1958 Code o f Iowa, must the county a u d i t o r pe r * 
rait the school boards t o use the v o t i n g machines pur 
chased and owned by the county i n l o c a l school board 
e l e c t i o n s In the county . 

" S i n c e the t ime f o r a d e c i s i o n Is growing very s h o r t , 
I would apprec i a t e a r e p l y a t your e a r l i e s t conven ience , " 

In r ep l y t h e r e t o , I adv i s e as f o l l o w s ; 

S e c t i o n 277.13 , Code 1958, p rov ides that " v o t i n g a t e l l 

school e l e c t i o n s s h e l l be by b a l l o t o r v o t i n g mach ines , " 

S e c t i o n 277.1A, Code 1958. makes I t the duty o f the board 

o f d i r e c t o r s o f the schoo l c o r p o r a t i o n to " p rov ide the necessary 

b a l l o t box o r v o t i n g machine and ^©llbc^oks f o r each p r e c i n c t , " 

S e c t i o n 2 7 7 ,15, Coo> 195ft> s t a t e s the method of p r o v i d i n g 

such machines i n the f o l l o w i n g language? 

"277 .15 Vo t ing machines. Vo t ing machines may be used f o r 
a l l schoo l e l e c t i o n s in a l l p r e c i n c t s where the same are 
In use a t general e l e c t i o n s and the names o f the cand idates 
and the p r o p o s i t i o n s t o be vo ted upon s h a l l be arranged 
thereon as by law p rov i d ed , The s t a t e and county* o r e i t h e r , 
as the case may be , s h a l l w i thou t charge permit the use f o r 
school e l e c t i o n s of v o t i n g machines used a t the genera l e l e c 
t i o n s , and the seme s h a l l be used acco rd ing t o the genera l 
e l e c t i o n law so f a r as a p p l i c a b l e , " 

Wh i l e under s a i d s e c t i o n , such machines may be used f o r 

v o t i n g In school e l e c t i o n s , and t h i s power may be e x e r c i s e d by 

the school board In I t s d i s c r e t i o n , no power Is ves ted In the 

board t o prov ide I t s e l f w i t h such v o t i n g machines. I f the 

power to use Is e x e r c i s e d by the board , the on ly method f o r 

p r o v i d i n g such machines f o r a schoo l e l e c t i o n Is the f o l l o w i n g 

con ta ined i n the f o rego ing s e c t i o n 277.15s 
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«»* * * xh© s t a t e and county , o r e i t h e r , as the case may 
be, s h a l l w i thout charge permi t the use f o r school e l e c 
t i o n s of v o t i n g machines used a t the general e l e c t i o n s , 
and the same s h a l l be used a c co rd ing to the general 
e l e c t i o n law so f a r as a p p l i c a b l e . " 

Thus, i f on l y a school d i s t r i c t ware invo lved i n the prob

lem, the o b l i g a t i o n o f the county o r c i t y , as the case may be, 

to permi t use of such machines, would be Imposed, However, the 

S i t u a t i o n t h a t might a r i s e out o f use o f such machines i n the 

school e l e c t i o n a t the t ime s t a t e d , b r i n g s i n t o the s i t u a t i o n 

the o b l i g a t i o n o f the county or c i t y ( ves ted t h e r e i n under the 

p r o v i s i o n s o f s e c t i o n s 5 2 . 1 , 5 2 . 2 , and 52 ,3* Code 1958) to use 

the same machines a t the general e l e c t i o n to be he l d on Novem

ber 8 , I960. P o t e n t i a l l y t h i s would depr i ve the county o r c i t y 

o f i t s duty and o b l i g a t i o n to use the machines a t such e l e c t i o n . 

Thus the d i s c r e t i o n a r y power to use the v o t i n g machines by the 

board of d i r e c t o r s o f the school d i s t r i c t must y i e l d to the 

abso lu t e o b l i g a t i o n o f the county o r c i t y to use such machines 

a t the general e l e c t i o n , where such use has been ordered by 

the c i t y o r county . 

As a r e s u l t , the apparent l y mandatory duty o f the county 

o r c i t y as ev idenced by the word " s h a l l " used In Sec t i on 277 ,15 , 

Code 1958, p e r m i t t i n g the use o f such machines r equ i r e s conver

s i o n Into the term "may" and thus t o e f f e c tua t e the l e g i s l a t i v e 

i n t e n t . S u b s t i t u t i n g the word "may" f o r " s h a l l " to e f f e c tua t e 

such i n t e n t i s a p r i n c i p l e of law adhered to by our Supreme 

Cour t , See cases so h o l d i n g i n Ca l taghan*s Iowa D i g e s t , t i t l e 

" S t a t u t e s , " s e c t i o n 101. 
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In the case of Lodge v . Drake Zk3 Iowa, 628, 51 N.W, 2d 

UJS, the Court s a i d : (page 630) 

"The word ' s h a l l * i s t o be cons t rued as permiss i ve f o r 
the s t a t u t e Is des igned as a grant o f a r i g h t or bene
f i t . See 59 C . J . , S t a t u t e s , s e c t i o n 635, a t page 1086: 
•Where a s t a t u t e makes t h a t l e g a l and p o s s i b l e which 
o therwise there would be no a u t h o r i t y to do, i t w i l l 
be const rued as pe rmiss i v e o n l y , a l though u s i n g the 
word " s h a l l " * See a l s o Carpenter v , Newland, $2 M i s c . 
596, 156 M , y ,S . J*38." 

i n v iew of the f o r ego ing , the county a u d i t o r would have 

no mandatory duty t o permit the schoo l board to use the county 

v o t i n g machines In a l o c a l school board e l e c t i o n In the county . 

Very t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t At torney General 

QStmmhJ* 



^TKT& of f ices vwo t>^y>A r̂motR: 
E J J l ^ & E C X P J j ^ ^ L l l ^ ^ s c j j e s — Sec t i on 215« l 1*- does not 

Mr. W. Dean Aubrey 
S t a t e Uine i n spec to r 
L O C A L 

Dear Mr. Aubreyt 

T h i s w i l l acknowledge r e c e i p t o f your request for 
o p i n i o n , in which you a t a t e i 

" T h i s department r eques t s an o p i n i o n as 
to the exact meaning o f S e c t i o n 215 .1 1 * , Code 

"1* Does t h i s s e o t i o n app ly to a l l 
s c a l e s i n the s t a t e * 

" 2 . I f s o , would i t be l e g a l f o r . 
o p e r a t o r s o f c o a l mines to i n s t a l l s o - P a l l e d 
' p i t - l e s s * s c a l e s fo r use at opa l mines* 

"I was t o l d at the time t h i s b i l l was 
passed tha t i t would not app ly to s c a l e s used 
a t c o a l mines , but would l i k e t o have an o p i n i o n 
on how i t i s b e ing a p p l i e d now. " 

S e c t i o n 2 l 5 * l ^ » 1958 Code o f Iowa, p r o v i d e s ! 

"App rova l fry tifttflrtfflftflt* No s c a l e known 
i n the commercia l f i e l d as a t ruck or l i v e s t o c k 
s c a l e s h a l l be i n s t a l l e d i n the S t a t e o f Iowa 
without f i r s t b e ing approved by the s t a t e 
department o f a g r i c u l t u r e * S a i d approva l 
b e i n g based upon the recommendat Ions o f the 
U . S . bureau o f s t anda rds * A i l motor t ruck 
s c a l e s , l i v e s t o c k s c a l e s , and g r a i n dump s c a l e s , 
h e r e a f t e r i n s t a l l e d and r e g a r d l e s s o f c a p a c i t y 
s h a l l have a C l e a r ance o f not l e a s than Four 
f ee t from the f i n i s h e d f l o o r l i n e o f s c a l e p i t 
to the bottom o f the ' I ' beam o f the s c a l e 
b r i d g e . " 

September 6 , i960 

1958« -
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It i s a tenet o f s t a t u t o r y c o n s t r u c t i o n that the express 
mention o f one t h i n g i m p l i e s the e x c l u s i o n o f o the r s * The 
l a t i n phrase i s " e x p r e s s i o u n i u s e s t e x o l u s i o a l t e r i u s " . 

S e c t i o n 215*1** r e q u i r e s t r u c k and l i v e s t o c k s c a l e s to 
be approved by the Iowa Department o f A g r i c u l t u r e * A l l motor 
t r u c k s c a l e s , l i v e s t o c k s c a l e s and g r a i n dump s c a l e s must 
have a f o u r - f o o t p i t * No ment ion i s mad© o f c o a l mine s c a l e s , 
so they are i m p l i e d l y exc luded from the p r o v i s i o n s o f s e c t i o n 
2l5,lk o f the Code. 

T h e r e f o r e , the answers to your q u e s t i o n s , i n my o p i n i o n , 
a ret 

1. No, s e c t i o n 21?«l*t does not app ly to a l l 
s c a l e s i n the S t a t e o f iowa. 

2 . S e c t i o n 215.1^ doea not p revent c o a l mine 
o p e r a t o r s from I n s t a l l i n g s o - c a l l e d " p i t l a s e s c a l e s " . 

Very t r u l y y o u r s , 

F C s b l 

FRANK CRAIG, 
A s s i s t a n t A t t o rney Genera l 



COUNTIES: F a i r d i s t r i c t s — P r o c e e d s from the land s o l d to 
the highway commission can be expended for permanent improvements 
under s e c t i o n I 7 ^ . l 8 , Code 1958. £ ^^j^ 

jytfrrf* September 6 , i960 

Mr. Asher E . Sohroeder 
Jackson County A t to rney 
ttaquoketa, Iowa 

A t t e n t i o n s Wa l te r J . McCarthy, A s s i s t a n t 

Dear Mr. Schroeder j 

T h i s w i l l acknowledge r e c e i p t of your l e t t e r o f 
August l 6 , i n which you s t a t e the F o l l o w i n g ; 

•'With r e f e r ence to S e c t i o n 17^.25, we 
have a ques t i on with regard to moneys r e ce i v ed 
from the S ta t e Highway Commission for land 
condemned from the Jackson County Fa i r , Grounds 
f o r road purposes . 

"Wi th the t a k i n g o f the land from one 
s i d e o f the f a i r g r o u n d s , the F a i r A s s o c i a t i o n 
was f o rced to buy a d d i t i o n a l ground on the 
o t h e r s i d e . 

ttThe que s t i on i s whether or not the money 
which was r e c e i v e d from the s a l e or condemnation 
can be used fo r permanent b u i l d i n g s on the f a i r 
ground s i t e . " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s ! 

The purpose o f s e c t i o n s 17**«2V through 17^.26 i n c l u s i v e , 
Code 195S, i s to enable the board o f s u p e r v i s o r s to accept 
l e g a l t i t l e to a new s i t e f o r the county f a i r and to p r o v i d e 
f o r d i s p o s i t i o n o f the o l d s i t e . The f a c t s p resented in your 
l e t t e r do not i n d i c a t e t h i s p r o p o s i t i o n . 
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Under s e c t i o n 17*+ • 15» Code 1953, the county board o f 
s u p e r v i s o r s , with the approva l o f the e l e c t o r s , has the power 
to purchase p r o p e r t y f o r f a i r grounds and to pay for same out 
o f the gene ra l fund . Once the board o f s u p e r v i s o r s has p u r -
chased s a i d f a i r g rounds , s e c t i o n s l7*+'l3 and 17^*17 p r o v i d e 
f o r the necessa ry monies to ma in t a in the g rounds . Op in i ons 
o f the A t to rney G e n e r a l , 1938, page 55. The f a i r grounds are 
he l d in t r u s t for a f a i r s o c i e t y ; however, t h i s does not p r e 
vent the board o f s u p e r v i s o r s from d i s p o s i n g o f the land under 
s e c t i o n 3 3 2 . 3 0 3 ) , Code 1958, f o r adequate c o n s i d e r a t i o n . 
Ind. S c h . Pi s t . v . D e l i l d e . 2^3 Iowa 685, 53 M.W. 2d 256. 

The board o f s u p e r v i s o r s i s under a duty to p r o t e c t the 
f a i r ground fund and t h i s p r o p e r t y under the c o n t r o l o f the 
s o c i e t y , u n l e s s o the rw i se t e rmina ted by s e c t i o n I7*t* l 6 , Code 
1958. |f the board o f s u p e r v i s o r s does s e l l lands b e l ong ing 
to the f a i r g rounds , the p roceeds from suoh sa l e should be 
p l a c e d in the f a i r ground f und . 

F a i r ground funds may be expended for the e r e c t i o n and 
r e p a i r o f permanent improvements on r e a l e s t a t e which i s under 
the j u r i s d i c t i o n o f the s o c i e t y . O p i n i o n s o f the At to rney 
G e n e r a l , 1930, page 369. 

Yours very t r u l y , 

THE0BQR * . REHMANN, J R . 
A s s i s t a n t A t t o rney Genera l 

TWRibl 
E n c l HF **5 



^V\o;/>4-c»^t\.fi yn'vrfttfe rca'p?- P r i v a t e l a ne s or en t rances may not be ma in t a i ned w i t h 
p u b l i c mach i ne r y and canno t be e l e v a t ed to the s ta tus of p ub l i c roads or h i g h w a y s . 

-2.0 

September 7, 1960 

Mr. Leonard W. Fromm 
Shelby County Attorney 
Harlan, Iowa • • •• 

Dear Mr. Fromm: 

In your letter of August 24, 1960, Inquiry was made with respect to the 
following proposition: ; . 

"In the year 1947 the County road was laid out and maintained 
on a line one-fourth mile south of th©County Section line and 
proceeded through land owned by Farmer A and upon which a 
river bridge existed and was maintained across a river which 
.intersected said County road. As a result of the flood which 
took place at that time, the bridge wa s wa shed out ami Farmer 
A agreed with Farmer B, whose land and buildings were located 
to the north and adjacent to the property owned by Farmer A, 
and as a result of the agreement Farmer A, upon title given to 
him of the abandoned County roadway, agreed to give access 
or right of way t© Farmer B of a atrip of land 50 feet wide for a 
private entrance lane or roadway to Farmer B off the north 
portion of hia farm and along the Section line for his use and 

• convenience. •. - 1 •:. > ' • V - ( r . r.. ; ,;• 

"The original county roadway was abandoned by the County and 
the agreement which la of record between Farmers A and B does 
not contain any requirements for maintenance on the part of the 
County. The subsequent private roadway to Farmer B's residence 
from the preaent County maintained highway ia approximately one-
half mile iong and since it is not maintained, the achooi bus will 
not travel the same for the purpose of picking up Farmer B'a 
tenant's children. 
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"Under the foregoing facts, I respectfully request your 
opinion as to authority and procedure which may be 
available to the Board of Supervisors to correct their 
position to assume maintenance of said private entrance ao 
that County equipment might be used to maintain said road
way without violating the law governing problems of this 
nature." 

There are two Attorney General Opinions which have a direct bearing 
on the above problem. The first of these is in the 1939 Report of tha Attorney 
General at page 937. Xn that opinion reference waa made to what la now 
Section 740.20, 1958 Code of Iowa, which sutasj 

"No public officer, deputy or employee of the state or any 
governmental subdivision, having charge or custody of any 
automobile, machinery, equipment, or other property, owned 
by the state or a governmental subdivision of this state, 
shall use or operate tha same, or permit the same to be used 
or operated for any private purpose." 

This opinion holds that the board of supervisors cannot authorise the 
grading of farm lanes with public machinery where there la no benefit to tha 
county road system. 

A second opinion is in the 1956 Report of the Attorney General at page 
9 wherein the conclusion is that farm home lanes cannot be elevated to tike status 
of "public roads or public highways" and thus cannot qualify to benefit from the 
proceeds of public funds for improvement. It la further pointed out that an ex
penditure of public funds for grading such lanes would be an illegal expenditure. 

It, therefore, clearly appears that the board of supervisors may not 
maintain a private entrance or private lane under the circumstances outlined 
la your letter. 

Very truly yours, 

HVFsma 



^ < - ^ r i w y Yaaft P X T ^ H . H V ^ ; — E x t e n s i o n of a secondary 
road l ooa t ed w h o l l y w i t h i n one county may he improved by 
tha t county even though no par t o f the secondary r oad , 
as such , Is l o c a t e d w i t h i n tha t county* ^JL ./• / 

~ ' ^ti^l^fe*^? W At s*t- A 

September 7* I960 

Mr. BUB s e l l B . Newell 
, ~ Louise County Attorney 

Columbus Junction* Iowa 

Dear nr . Mewel,lt 

fh ia w i l l oonfirm our telephone ooovereation and 
your nemo of August 25, I960, in whioh you 
inquired whether the County Board of Supervisors 
night, under Section 31b*5# 10$8 Code of I wa , 
improve a aeeondary road extension in the town 
of Letta* Aa I underattend the faote * the eounty 
aeeondary road l a looated in Muscat ine County, 
no part of Which is in Louisa County other than 
that portion of tha secondary read extension In 
the town of Letts . 

As pointed out by you. Section 31**,5» aupra, 
would appear to prohibit the Louisa County Board 
of Supervisors from improving the extension in that 
the board la not in control of :?*he aeeondary road, 
that being i n Muscatine County, However, Section 
31^*5, aupra, must be considered together with 
Section 309.68, 1958 Code of Iowa, Which impoaea 
the following duty upon a Board of Supervisors: 

' • ' 

-Boards of supervisors of adjoining 
oounties In this state sha l l , subject 
to the approval of the state highway 
commission: 

' I ' 

roafta which oxoag qgyjaty Ung-t and 
which afford oontlnuoua l ines of 
travel* \ .j , 

2*. Adopt plana and specifications 
for road, bridge, and oulvert 
oonatruotlon, reconstruction, and j 
repaira upon hignwaye along and 
aproai QQuatY oounwarY llntin, and 
make an equitable div is ion between 
said counties of the cost and work 
attending the execution of auoh plana 
end apeoificatlona. , , (Bmphaaie eupplied) 

44e> ~f'$ 



Page 2 

Mr. Bussell 8 . Newell 

Subject to the approval of the Highway Cozanlation 
the hoard la required to make the proper ooaneotlone 
upon roada whioh cross county boundary lines and. 
in addition, improve roada aoroae oounty lines and 
to equitably divide the oost between the counties 
involved* 

tfad*r i^ll-known rules of statutory oonetruotji „ J , 
oonfiletlng provisions, unless Iraaoonoilably 
repugnant should be oonstruod so that no part w i l l 
be rendered superfluous I .e .A. Section k.l, 
Note 3^ . And where two statutes are related to 
the ease subject natter they ahenttd be oonatrued., 
i f poaaible, BO that both nay have f u l l foroe 
and effect. I .C.A., Section U . l , Notes 62 and 69 . 

It l a , therefore, concluded that the Loulea Oounty 
Board of Supervisors nay, in their dlseretlon, 
improve the extension of the Kusoatine bounty 
secondary road even though no part of the secondary 
road as suoh is within Louisa County. 

V«ry truly yours, 

HVFllle 



TAMTIOfls g^i#a and |afw*st * S*tif$o«ai p*ope?ty used In tha euiMvatiea 
al agricultural «V ^ M t u r a l ted* or tracts ef 10 aeras sr taeludad 
within cities or towns, m net exempt ira® taxation. Section 404 . I S , 
1 9 S o d a of lewa, doss net extend that heasfit to personal prepay. 

September 7, i 9 6 0 

Mt* taran H, Bmm 
Mitchell County Attorney 
Court Mauae 
Oaago, tewa 

$ear Mr. Brc«%): 

This will acknowladae receipt «f yaw letter of August 2 2 , 1960. 

Vou ask waatfeff or not personal property used in tha cultivation of iand 

lying wkhln tha aorporata limits of a tern and used for agricultural earpaaes 

is sufeiea la tha teaeral aamleljNftt tax levy. 

Tha applicable code section is Section 4 0 4 , I S , Coda at Iowa, 

» 5 8 . 

*4@4.l§ Asricuitarai lands, m land included altftin tha 
lifiijta of any sjunialpal corporation which is not laid off into lata of 
tan acre* ar last, and which is also in toed faith occupied and used 
far agricultural or horticultural purposes stall be taxable far any city 
or tma purpose, except that Mid lands and alt personal property 
necessary ta tha ate and eultlvaUen af said agricultural ar beftifiulterat 
lands, shall be llabia ta taxation, not to axeeei mm mi ena^oarth 
ssilfo in any year, far raunclpal street purposes,1* 

Aiso, germane to the issae is Section 62X0 of the I f $5 Coda of 

io«a. 

"Agrlculwrai lands. Ho land Included within tha ttfMti of any 
city ar town which shall act hive been laid off Into lou of ton awes 
or lass, a* which shaft not subsequently be divided Into paresis of tan 
acres ar iess by the extension of street* sad alleys, ana* t*hlch shall 
also In seed faith fee occupied and used far agricultural ar horticultural 
purposes, s M I ha taxable far any city or town purpose, except that 



Mf. Lorer* H, Brown leptstf&bar 7 t I960 

said M i aad ail par$$aal properly oeceiwry to the use and 
cultiveiicn af said agricultural ar horticultural lands shall ha 
{labia ta taxatioa far ally and mm road purposes, at not exceed** 
ins, ana and ena*fourtn s$atls# and fur library purposes.* 

This precise question m» prcsanted in 303 AGO I t S i in ragapa4 to 

Action 6210. of the J#S5 Cede of l a m . It says* 

"It is therefsra the opinion of this daparlnusnt that personal 
proparty us&d in tha cultivation af agricultural or horticultural lane* 
or tracts of tea acres ar mm iaolttded within altlas or tea** la not 
exempt from taxation." 

Therefore, tha only problem haraln Involved ta whether subsattuani 

changes in the tfardtog of the statute has changed Its meaning an this paint. 

Wt believe not. 

The changes are theses "iswmsipal cafporaUen* Has 'own substituted 

for tha hmm °elty of Mm% The phrase "which is not laid off into tatt* 

replaces the phrase "ishleh shall eat fcava beta Iai4 off lata lots*. Tha 

phrase uw which shall not subsequently a* divided lata parcels of tan acres 

or lass by the tt*ttea$ie» af streets and alleys'* has been delated. And "net 

la axcaed one and one*foarth nJMs in any year, far wupJcipal street purpeaet'* 

baa replaced ''for city and town road purposes, at not ex^taslnf, ana and eat* 

fourth $$W## and for library purposes** 

It should be aatee* these cfiany*3 w a wade by tha Flfty-fewrth faaemf 

Assembly la Chapter X S t . Chapter IS9 riwroie Chapter 404 , consolldatlae 

existing lata and making the language briefer and efoarar in Una with modem 

thoughts on statutory language. 

It is oar opinion thai nana of the ehaasea ia SaoUaa 62X0 af the 



Mr. Imm JL &t&m September 7, ItftO 

I f 33 €aa* of Iowa have altera^ tb* eantsat of th* statute an tha paini you 

have raisad. Tasrafara, 305 AQ0 I f 3 8 Is stil l valid ami tha answer la 

your Quastion is that porsonal property uses! far tha cultivation at ajsa&ipt 

a^ricyUural land within a municipality is mt axe&pt tmm imialclpal tmm % 

virtue of Seotiaa 4 0 4 , 1 $ , Ca4a of fawa Uf$B)# relating la exs©pt|on of 

agrieuitural land font susn taxes. 

¥«*y truly yeura* 

imtttaw C. J^&m* 
Assialatti Attomay Gonial 

M & t f s 



MOTOR VEHICLES: C e r t i f i c a t e o f t i t l e — L i e n s — L i e n s s h o u l d 
be r e c o r d e d upon t h e c e r t i f i c a t e o f t i t l e i n t h e o r d e r p r e s e n t 

Mr. R i cha rd Q. Davidson 
Page County A t t o r n e y 
C l a r i n d a , Iowa 

Dear Mr. Dav idson ! 

T h i s w i l l acknowledge r e c e i p t o f your request for 
o p i n i o n ) in which you s t a t e : 

"The f o l l o w i n g s i t u a t i o n has a r i s e n , t o - w i t j 

"A f i r s t - l i e n h o l d e r , l i v i n g in Omaha, 
Nebraska , has been g i v en proper n o t i f i c a t i o n o f 
a j u n i o r H e n hav ing been f i l e d in the O f f i c e o f the 
Page County T r e a s u r e r . However, i n r e t u r n i n g the 
C e r t i f i c a t e o f T i t l e to the Page County T r e a s u r e r , 
the f i r s t - l i e n ho lde r r e q u e s t s tha t they have an 
a d d i t i o n a l l i e n p l a ced on s a i d v e h i c l e with p r i o r i t y 
over the j u n i o r l i e n . 

"Our request to the A t t o r n e y Genera l for h i s 
o p i n i o n i s based on the q u e s t i o n o f what c r i t e r i a 
a T r e a s u r e r should use to determine the p r i o r i t y 
a c c o r d i n g to the o rde r o f t ime i n which the same 
are noted thereon by the county t r e a s u r e r 

S e c t i o n 321.50 f u r t h e r p r o v i d e s ! 

h * * * y n e ho lde r o f a c h a t t e l mortgage, 
t r u s t r e c e i p t , c o n d i t i o n a l s a l e s c o n t r a c t , or 
s i m i l a r i n s t rument , upon p r e s e n t a t i o n o f such 
instrument or c e r t i f i e d t r u e copy t h e r e o f , to 
the t r e a s u r e r o f the county where such c e r t i f i c a t e 
o f t i t l e was i s s u e d , t oge the r wi th tha c e r t i f i c a t e 
o f t i t l e and a fee o f one d o l l a r , may have a 
n o t a t i o n o f such l i e n made on the face o f such 

t o t h e c o u n t y t r e a s u r e r . 

September 7 , i960 
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c e r t i f i c a t e o f t i t l e . The county t r e a s u r e r 
s h a l l enter s a i d n o t a t i o n and the date the reo f 
over the s i gna tu r e o f such o f f i c e r or deputy and 
the s ea l o f o f f i c e , and he s h a l l a l s o note such 
l i e n and the date t h e r e o f on the d u p l i c a t e o f same 
on f i l e , and on tha t day s h a l l n o t i f y the d e p a r t 
ment on forms p rov ided by the department , which 
s h a l l note such l i e n s on the d u p l i c a t e t i t l e in 
i t s f i l e . The county t r e a s u r e r s h a l l a l s o i n d i c a t e 
by a p p r o p r i a t e n o t a t i o n on such instrument i t s e l f 
or c e r t i f i e d t rue copy t h e r e o f , the f a c t that such 
l i e n has been noted on the c e r t i f i c a t e o f t i t l e . 
The county t r e a s u r e r upon r e c e i p t o f a l i e n du ly 
executed in the manner p r e s c r i b e d by law gove rn ing 
such l i e n i n s t rument s , toge ther with the fee p r e 
s c r i b e d for n o t a t i o n o f l i e n , s h a l l ma i l a n o t i f i 
c a t i o n to the f i r s t l i e n h o l d e r at the address o f 
such f i r s t l i e n h o l d e r as i n d i c a t e d by r eco rds o f 
the county t r e a s u r e r , to d e l i v e r to the county 
t r e a s u r e r , w i t h i n f i f t e e n days from the date o f 
n o t i c e , the c e r t i f i c a t e o f t i t l e to permit n o t a t i o n 
o f such j u n i o r l i e n * * * " 

The a b o v e - c i t e d s t a t u t e p r o v i d e s tha t the ho lde r o f a 
c h a t t e l mortgage, t r u s t r e c e i p t , c o n d i t i o n a l s a l e s c o n t r a c t , 
or s i m i l a r instrument may have the inst rument reoordod 
" W r i , RrqqerUqt fon • • • to the county t r e a s u r e r " . The 
s t a t u t e makes no o ther p r o v i s i o n r e g a r d i n g p r i o r i t y o f n o t i n g 
the l i o n s upon the c e r t i f i c a t e o f t i t l e . It i s the g ene r a l 
r u l e i n regard to the p r i o r i t y o f l i e n s that the f i r s t in t ime 
i s the f i r s t i n r i g h t , M U d , S^ajes v B C i t y o,f, HlSl frMUIfU 
C o n n e c t i c u t . 3*+7 U . S . 8 l , 7*+ S. C t . 367, 9" L» E d . 520. 

In the s i t u a t i o n you p r e s e n t , the j u n i o r l i a n - h o l d a r 
p resented h i s l i e n to the t r e a s u r e r be fqre the request for an 
a d d i t i o n a l l i e n was made by the s e n i o r l i e n - h o l d e r . The 
j u n i o r l i e n - h o l d e r was e n t i t l e d to have h i s l i e n entered at 
the t ime o f p r e s e n t a t i o n , and the o n l y reason i t was not so 
ente red was because the c e r t i f i c a t e o f t i t l e was not i n the 
p h y s i c a l p o s s e s s i o n o f the t r e a s u r e r * The s t a t u t e does not 
g i ve the s e n i o r l i e n - h o l d e r r i g h t to have any a d d i t i o n a l 
l i e n s he may have ente red p r i o r to a l l o ther l i e n s * 

It i s tha genera l r u l e , i n regard to s t a t u t o r y l i e n s , 
tha t the l i e n has o n l y the e f f e c t g i v e n i t by s t a t u t e . 53 
C . J . S . 8^7, S e c t i o n 5 , L i e n s * 
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T h e r e f o r e , based on the above a u t h o r i t y , i t i s my o p i n i o n 
that the j u n i o r l i e n - h o l d e r ' s l i e n should be entered p r i o r to 
the a d d i t i o n a l l i e n o f the f i r s t - H e n h o l d e r . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t to rney Genera l 

F C i b l 



t-'f 

WELFARE: N e g l e c t e d , dependent and d e l i n q u e n t c h i l d r e n — 1. 
Expenses o f a d e l i nquen t c h i l d p l aced in other than a s t a t e 
i n s t i t u t i o n should be pa id from the county poor fund . 2 . A l l 
o f the r u l e s that app ly to d e l i n q u e n t c h i l d r e n do not app ly to 
dependent or neg l ec t ed c h i l d r e n . 3» Only the board o f 
s u p e r v i s o r s , not the ove r see r o f the poor or county d i r e c t o r ofy 
we l f a r e , may determine amount o f expenses . fa>tZJ>irjLk 
& 01%., f/7p) September 7 , i960 / 

Mr» J . Leo M a r t i n 
Keokuk County A t to rney 
Post O f f i c a Box 273 
S i gou rney , iowa 

Dsar Mr. M a r t i n : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
August 2 6 , i 9 6 0 , i n which you s t a t e s 

"1 would a p p r e c i a t e your o p i n i o n on the f o l l o w i n g 
q u e s t i o n s , t o - w t t : 

" P l e a se r e f e r to Chapter 232 o f th® 1958 Code, 
h a v i n g to do with d e l i n q u e n t and dependant and 
n e g l e c t e d c h i l d r e n ; a f t e r tho J u v e n i l e C o u r t , 
a c t i n g pursuant to the p r o v i s i o n s o f t h i s Chapte r , 
has committed a c h i l d , e i t h e r as a dependant and 
n e g l e c t e d c h i l d or as a d e l i n q u e n t c h i l d , to a 
home other than a s t a t e i n s t i t u t i o n ; I would l i k e 
your o p i n i o n on the f o l l o w i n g ! 

" 1 . As regards a d e l i n q u e n t c h i l d , should the 
expanses o f care and keep , med ica l and o ther neces sa ry 
e x p o n a s , be pa id from the County Poor Fund ; tha 
County Genera l Fund or from the Court Fund? 

"2« Do the same r u l e s app ly i n s o f a r as a 
dependant and n e g l e c t e d c h i l d i s concerned? 

" A f t e r i t has been determined from what fund 
the expenses are to be p a i d , I would l i k e your 
o p i n i o n as to the f o l l o w i n g I 

rr' £p *"f *•/*> 
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" 1 . Does any o the r department o f county Sovernment, o the r than the Board o f S u p e r v i s o r s , 
ave any a u t h o r i t y to determine what amount s h a l l 

be reasonab le as expenses f o r boa rd , room, c l o t h i n g 
and o ther neces sa ry expenses for the ca r e and keep 
o f a dependant and n e g l e c t e d c h i l d or a de l i nquen t 
c h i l d when p l a c e d i n other than a s t a t e i n s t i t u t i o n ? 

"2. Does the D i r e c t o r o f S o c i a l we l f a re o f 
the County o r the O v e r - s e e r o f the Poor have any 
a u t h o r i t y to determine whether o r not such expenses 
and expend i tu re s a re r e a s o n a b l e ? " 

Th® Iowa s t a t u t e d e a l i n g w i th the commitment o f n e g l e c t e d , 
dependent, or d e l i n q u e n t c h i l d r e n , s e c t i o n 2 3 2 . 2 1 , 1958 Code 
o f Iowa, p r o v i d e s : 

" A l t e r n a t i v e commitments. The j u v e n i l e c o u r t , 
in the case o f any n e g l e c t e d , dependent , or d e l i n q u e n t 
c h i l d , mays 

" 1 . Cont inue the p roceed ings from time to time 
and commit s a i d c h i l d to the care and custody o f a 
p r o b a t i o n o f f i c e r or o the r d i s c r e e t pe rson* 

"2* Commit s a i d c h i l d to soma s u i t a b l e f a m i l y 
home or a l l ow i t to remain in i t s own home* 

"3» Commit s a i d c h i l d to any i n s t i t u t i o n in the 
s t a t e , i n c o r p o r a t e d and ma in ta ined for tha purpose o f 
c a r i n g f o r such c h i l d r e n * 

Cause the c h i l d to be p l a c e d i n a p u b l i c 
or s t a t e h o s p i t a l for t reatment or s p e c i a l c a r e , o r i n 
a p r i v a t e h o s p i t a l which w i l l r e c e i v e i t f o r such 
purpose , when such course seems nece s sa ry fo r the we l fa re 
o f the c h i I d * 

"5» At any t i m e , t e rm ina te the p roceed ings and 
orde r the c h i l d r e l e a s e d from the c o n t r o l o f the c o u r t * " 

S e o t i o n s I and 5 o f the above-quoted s t a t u t e a re not 
a p p l i c a b l e , and you have exc luded s e c t i o n H-* Thus , we are 
only, concerned with 232.21(2) and 232 . 2 1 ( 3 ) , f o s t e r hones and 
p r i v a t e i n s t i t u t i o n s * 

I f i n d no s t a t u t o r y a u t h o r i t y r e g a r d i n g the payment o f 
expenses f o r f o s t e r homes; however, s e c t i o n 2*+0*5, 1958 Code 
o f Iowa, r e g a r d i n g p r i v a t e i n s t i t u t i o n s , p rov ide s? 
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"ffanthlV. ftUftjjffiflffl?* The i n s t i t u t i o n r e c e i v i n g 
and c a r i n g f o r a c h i l d under e i gh teen yea r s o f age 
and under commitment from the j u v e n i l e c o u r t , s h a l l 
r e c e i v e , from the county o f the l e g a l se t t lement o f 
such c h i l d , a monthly a l lowance f o r the wel fare o f 
s a i d c h i l d i n such an amount aa the board o f s u p e r 
v i s o r s i n t h e i r judgment and d i s c r e t i o n may d e t e r m i n e * " 

An o p i n i o n from t h i s o f f i c e under date o f J u l y 29 , 19*+8, 
r epo r t ed at IShB Op in i ons o f the A t to rney Genera l 232, s t a t e d , 
a t page 235J 

n l n the view tha t maintenance o f a poor fund 
ev idenced the c o u n t y ' s c o n c l u s i o n tha t the gene ra l 
fund cannot be burdened with the f o r e g o i n g e x p e n d i t u r e s , 
such e x p e n d i t u r e s r e q u i r e d by s e c t i o n 2^ 0 .5 should 
be budgeted and pa i d from the poor fund i n a l l c o u n t i e s 
m a i n t a i n i n g such f u n d . " 

i t i s thus ev ident that payments to a p r i v a t e i n s t i t u t i o n 
should be made from tha poor fund . 

In the i n t e r p r e t a t i o n o f a p a r t i c u l a r s t a t u t e , a l l 
s t a t u t e s hav ing the sam^ purpose are to be cons t rued t o g e t h e r , 
so that they may be cons t rued as one sys tem, and governed 
by one s p i r i t and p o l i c y . A l l p e r t s o f a s e c t i o n or chapte r 
shou ld be harmonized , i f at a l l p o s s i b l e . S i n c l a i r ffefjnjflfl 
Company v . S u r c h . 235 Iowa 59 1*, 16 M.W. 2d 359. 

T h e r e f o r e , i n my o p i n i o n , th© answer to your f i r s t q u e s t i o n 
i s tha t the expenses o f ca re and keep, med ica l and o ther 
expenses , whether t o . a p r i v a t e i n s t i t u t i o n or a f o s t e r home, 
shou ld be p a i d from the county poor f und . 

S e c t i o n s 232.25 and 2 3 2 . 2 6 , 1958 Code o f Iowa, make 
p r o v i s i o n fo r the payment o f expenses , to a g r e a t e r or l e s s o r 
e x t e n t , by the pa ren t s o f a dependent or n e g l e c t e d c h i l d * 
They p r o v i d e t 

" C o m p e n i n g SMPFPrifry, P ^ n t * The c o u r t , in 
any p roceed ing hereunder r e l a t i v e to a neg l ec t ed 
o r dependent c h i l d * s h a l l have j u r i s d i c t i o n , on 
reasonab le n o t i c e to the pa r en t s o f s a i d c h i l d , to 
i n q u i r e i n t o the a b i l i t y o f s a i d p a r e n t s to support 

- s a i d c h i l d and make a l l p roper o r d e r s i n r e f e rence 
t h e r e t o * The c o u r t may r e q u i r e such parent to ente r 
i n t o a bond, wi th or without s u r e t y , and in a 
reasonab le sum, c o n d i t i o n e d fo r the proper c a r e , 
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s u p p o r t , and s u p e r v i s i o n o f such c h i l d * If i t 
f i n d s tha t the parent i s ab l e to support such 
c h i l d i n any reasonab le degree , i t may r e q u i r e 
such parent to pay a r easonab l e amount o f money 
i n t o c o u r t at such t imes as i t may p r o v i d e , which 
sum s h a l l be a p p l i e d to the ca re o f s a i d c h i l d . 
O rde r s f o r the payment o f money may be enforced 
by e x e c u t i o n and in such case the parent ordered 
to make payment s h a l l not be e n t i t l e d to ho ld 
any p rope r t y as exempt from such e x e c u t i o n * A l l 
o r d e r s may be en fo rced by p roce s s o f contempt u n t i l 
such o r d e r s a re comp l i ed w i t h * " 

"A.ctipn, on borjd., In case o f the breach o f a 
bond g i ven as r e q u i r e d i n s e c t i o n 2 3 2 . 2 5 , the amount 
t h e r e o f s h a l l be deemed l i q u i d a t e d damsgas, wh ich , 
whan c o l l e c t e d , s h a l l , under the o r d e r s o f the c o u r t , 
be a p p l i e d to the c a r e o f s a i d c h i l d * The county 
a t t o r n e y s h a l l , on the o rde r o f the c o u r t , p rosecute 
a l l a c t i o n s on such b o n d s . " 

T h e r e f o r e , in answer to your second q u e s t i o n , the r u l e s 
tha t app ly to de,i i^que^t c h i l d r e n do not a p p l y , in t o t o , to 
dependent or neg l e c t ed c h i l d r e n . 

S e c t i o n 2*+0,5, 1958 Code o f Iowa, s p e c i f i c a l l y s t a t e s 
that tha amount s h a l l be set " . « . as the board o f s u p e r 
v i s o r s i n t h e i r judgment and d i s c r e t i o n may d e t e r m i n e * " 
It Is a ws l l -kpown r u l e o f s t a t u t o r y c o n s t r u c t i o n that i f a 
s t a t u t e s t a t e s tha t a c e r t a i n ac t i s t o be tione In a 
p a r t i c u l a r mode, that i n c l u d e s the n e g a t i v e o f any o ther mode 

T h e r e f o r e , i n answer to your t h i r d q u e s t i o n , i t i s my 
o p i n i o n t h a t o n l y the board o f s u p e r v i s o r s has a u t h o r i t y to 
determine what amount s h a l l be r easonab le as expenses f o r 
boa rd , room, c l o t h i n g and o t h e r neces sa ry c a r e and expenses . 

Sect ion© 2 5 2 . 2 5 , 252.26 and 2 5 2 . 2 7 , 1958 Code o f Iowa, 
e s t a b l i s h the d u t i e s o f the Overseer o f the Poor . They 
p rov ides 

- „ " f f a i k f fry t r . l t t f l w * The township t r u s t e e s 
o f each townsh ip , sub j ec t to g e n e r a l r u l e s tha t 
may be adopted by the board o f s u p e r v i s o r s , s h a l l 
p r o v i d e fo r the r e l i e f o f such poor persons in 
t h e i r r e s p e c t i v e townships as should n o t , in t h e i r 
judgment, be sent to the county home." 
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"Ove r see r o f p o o r . The board o f s u p e r v i s o r s 
i n any county in the s t a t e may appo in t an overseer 
o f the poor f o r any p a r t , or a l l o f the county , who 
s h a l l have w i t h i n s a i d c o u n t y , o r any pa r t t h e r e o f , 
a l l the powers and d u t i e s c o n f e r r e d by t h i s chapter 
on the township t r u s t e e s * S a i d ove rsee r s h a l l r e c e i v e 
as compensat ion an amount to be determined by the 
county board and may be pa i d e i t h e r from the gene ra l 
or poor fund o f the c o u n t y * " 

" form of j e H a f ARM U 9 n » The r e l i e f may 
be e i t h e r i n the form o f f o o d , r ent o r c l o t h i n g , 
f u e l and l i g h t s , med i ca l a t t e n d a n c e , o r in money* 
The amount o f a s s i s t a n c e i s sued to meet the needs 
o f the person s h a l l be determined by s tandards o f 
a s s i s t a n c e e s t a b l i s h e d by the county boards o f 
s u p e r v i s o r s * They may r e q u i r e any a b l e - b o d i e d person 
to l abor f a i t h f u l l y on the s t r e e t s or highways at the 
p r e v a i l i n g l o c a l r a t e per hour i n payment f o r and as 
a c o n d i t i o n o f g r a n t i n g r e l i e f $ s a i d l abor s h a l l be 
performed under the d i r e c t i o n o f the o f f i c e r s hav ing 
charge o f working s t r e e t s and h ighways * " 

S e c t i o n s 23*+. 11 and 23^.12> 1956 Code o f Iowa, e s t a b l i s h 
the d u t i e s of the county d i r e c t o r o f S o c i a l We l fa re . They 
p r o v i d e : 

" M U f l S - f i f . .ffigyn*,/, The county board 
s h a l l be ves ted with the a u t h o r i t y to d i r e c t in the 
county o l d - a g e a s s i s t a n c e , a i d to the b l i n d , o i d to 
dependent c h i l d r e n and emergency r e l i e f with on l y 
such powers and d u t i e s as are p r e s c r i b e d in the laws 
r e l a t i n g t h e r e t o * " 

"County board employees* The county board s h a l l 
employ a county d i r e c t o r and such other pe r sonne l 
as i s neces sa ry f o r the performance o f i t s d u t i e s * 
The number o f employees s h a l l be sub jec t to the 
approva l o f the s t a t e board* The county d i r e c t o r 
and a l l employees s h a l l be s e l e c t e d s o l e l y on the 
baa i e o f the f i t n e s s f o r the work to be per formed, 
w i th due regard to expe r i ence and t r a i n i n g , but 
g r a d u a t i o n from c o l l e g e s h a l l not be made a p r e 
r e q u i s i t e o f any such appointment* It s h a l l be a 
p r e r e q u i s i t e to o b t a i n i n g an appointment that the 
a p p l i c a n t s h a l l have been a l e g a l r e s i d e n t o f Iowa 
f o r at l e a s t two yea r s p r i o r to the time o f making 
s a i d a p p l i c a t i o n * 



Mr. J . Leo M a r t i n - 6 September 7 , i960 

"Any appointment made by the county boa rd , 
o the r than c l e r i c a l or s t e n o g r a p h i c h e l p , s h a l l 
be sub jeot to rev iew by the s t a t e board i n t h i s 
r e s p e c t , tha t i f any appo in tee i s not p r o p e r l y 
c a r r y i n g out the d u t i e s fo r which he i s a p p o i n t e d , 
o r i f any appo intee i s not q u a l i f i e d o r capab le 
o f h a n d l i n g the d u t i e s fo r which he i s a p p o i n t e d , 
and the s t a t e board so f i n d s , i t s h a l l c e r t i f y a 
copy o f such f i n d i n g to the county board and the 
county board s h a l l then d i s c h a r g e the s a i d employee 
and s h a l l f i l l the v a c a n c y . " 

The a b o v e - c i t e d s e c t i o n s do not a u t h o r i z e the county 
d i r e c t o r o f s o c i a l we l f a re o r the ove r see r o f the poor to 
determine whether or not such expenses and expend i tu re s are 
r e a sonab l e . T h e r e f o r e , in answer to your f o u r t h q u e s t i o n , 
i t i s my o p i n i o n they do not have any such a u t h o r i t y . 

Ve ry t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t to rney Genera l 

F C . b l 



CRIMINAL LAW: Rewards — Reward p a y a b l e o n l y i f c o n d i t i o n s o f 
r e w a r d o f f e r a r e met. /v? « , / , / ^ /T-f^~-

September 7 , i960 

Mr. Wm. S t u a r t C h a r l t o n 
Delaware County A t t o rney 
Manchester} Iowa 

Dear Mr. C h a r l t o n : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
September 2 , i n which you s t a t e : 

" T h i s o f f i c e has been p re sented with the q u e s t i o n 
as to whether a l o c a l p o l i c e o f f i c e r , whi le o f f duty 
and on a pe r sona l p l e a s u r e t r i p , i n v e s t i g a t e d and found 
the s t o l e n p r ope r t y i n the p o s s e s s i o n o f two i n d i v i d u a l s 
d u r i n g the e a r l y morning hours o f August 9» i 9 6 0 , who 
hed s t o l e n a q u a n t i t y o f used copper a short p e r i o d o f 
t ime (not over two hours ) p r i o r t h e r e t o , i s e n t i t l e d 
to the reward, the o n l y o f f e r o f which i s p resented 
in the news a r t i c l e appea r ing i n the l o c a l newspaper 
on Thursday , June 2 3 , i 9 6 0 , a copy o f which Is a t taohed 
h e r e t o . The reward was o f f e r e d on the b a s i s o f two 
b r e a k - i n l o s s e s o c c u r r i n g on May 11 and June 2 1 , i960* 
There were no f a c t s or c o n f e s s i o n s ob ta ined l i n k i n g 
the two apprehended to e i t h e r o f the p r i o r two l o s s e s . 

"May I have your formal o p i n i o n r ega rd ing the 
p r o p r i e t y o f t h i s reward be ing p a i d ? " 

The news a r t i c l e to which you r e f e r r eads , in p e r t i n e n t 
p a r t , as f o l l o w s : 

"A q u a n t i t y o f sa lvage copper wire was s t o l e n 
Tuesday n i gh t in a b r e a k - i n a t the Iowa E l e c t r i c L i g h t 
and Power company warehouse at the Marion s t r e e t hydro 
p l a n t * 

" S h e r i f f George Ponsford s a i d i n s u l a t i o n i s 
burned o f f the used wire and i t i s s o l d for the va lue 
o f the copper* He s a i d i t was p robab ly s t o l e n to be 
marketed through a junk d e a l e r for ca sh * 
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"The Iowa E l e c t r i c L i g h t and Power company 
i s o f f e r i n g a reward o f $50 f o r i n f o rmat i on l e a d i n g 
to the a r r e s t and c o n v i c t i o n o f those r e s p o n s i b l e * 
Any i n f o rmat i on should be r epo r t ed to S h e r i f f 
P o n s f o r d . " 

In 77 C . J . S . 372, s e c t i o n 20 , Rewards, i t i s s t a t e d ! 

"The ques t i on whether a reward for the a r r e s t 
and c o n v i c t i o n o f a c r i m i n a l a p p l i e s to past or 
f u tu re o f f e n s e s or both i s a que s t i on dependent upon 
the terras o f the o f f e r * " 

A reward a p p l i e s to f u t u r e o f f e n s e s o n l y i f the reward 
i s , by i t s te rms , a " s t a n d i n g " reward . C.enUa,! . R f t U m t Cffit 
v . Cheatham. 85 A l a . 292, k- SO. 828, 7 Am. S t . Rep. *+bV 

It i s c l e a r from r ead ing the reward o f f e r p r i n t e d i n the 
a b o v e - c i t e d newspaper c l i p p i n g tha t the reward o f f e r a p p l i e s 
o n l y to " those r e s p o n s i b l e " f o r the June 2 1 , I960 b r e a k - i n . 
It i s not a s t and ing reward* The persons apprehended on August 9 
i960 have not been connected with the June 21st b r e a k - i n . 
Thus , the persons r e s p o n s i b l e for the June 21st b r e a k - i n have 
not been apprehended, and the terms o f th « reward have not 
been met. A reward o f f e r i s en f o r ceab l e o n l y i f i t i s accepted 
by the performance o f the ac t s p e c i f i e d in the reward o f f e r . 
S t q t e v . Malm. 1^3 Conn, 123 A. 2d 276. 

T h e r e f o r e , on the b a s i s o f the above a u t h o r i t y , i t i s my 
o p i n i o n that the p o l i c e o f f i c e r i s not e n t i t l e d to the reward. 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t to rney Genera l 

F C i b l 



CONSERVATION -fGeuH*y^: ^ ^4,.S-
C i t y tax levy — A c i t y may cont inue to r a i s e funds from 

the tax levy ( sec . 404 ,11 . Code 1958) and spend these funds In 
con junc t i on w i t h the county conse r va t i on board (111 A.7» Code 
1958), even a f t e r an agreement has been entered in to between 

I the agenc ies whereby a c i t y hagfaIvested I t s e l f o f a l l j u r l s -
l d i c t i o n and c o n t r o l of the p r o p e r t y . 

4+/ / ,^ ' September 9 , I960 

^0^'fl Mr* V incent E . .Johnson 
Poweshiek County At torney 
Montezuma, Iowa 

Dear S i n 

Your l a t t e r of August 24, I960, reads aa f o l l ows* 

" I would t ) k a to request an o p i n i o n upon tha f o l l o w i n g 
ma t t e r . 

"A c i t y has l e v i e d a t ax In compliance w i t h tha p ro * 
v i s i o n s o f S ec t i on 404.11 of the Code o f Iowa f o r tha 
purpose o f c o n s t r u c t i n g a b a i t p a r k . Th is c i t y how wishes 
to ente r Into an agreement w i t h the Poweshiek County Con* 

( s e r v a t l o n Board, whereby tha c i t y w i l l l ease to s a i d board 
the r ea l e s t a t e upon which s a i d b a l l park Is to be con
s t ruc t ed ) t h i s to be done In compliance w i t h the p r o v i 
s i o n s of S e c t i on I I I A . 7 . 

" I t Is my unders tand ing tha t any agreement entered i n t o 
between the c i t y and the County Conservat ion Board must 
g i ve complete and e x c l u s i v e c o n t r o l and j u r i s d i c t i o n o f 
the l and In ques t i on t o s a i d boa rd . I f t h i s l a t r u e , 
may tha c i t y cont inue to l evy a t ax to he lp pay the c o s t 
o f c o n s t r u c t i o n o f such a b a i l park upon r ea l e s t a t e 
which haa been turned over by the c i t y t o the County Con
s e r v a t i o n Board, the funds from the tax to be used s i m u l 
taneous ly w i t h the expend i ture o f funds by the County Con
s e r v a t i o n Board i n s a i d c o n s t r u c t i o n , or should the c i t y 
f i r s t c o l l e c t the funds from the tax levy and use the 
same so f a r aa s a i d funds would go In the c o n s t r u c t i o n and 
then proceed to en te r Into the agreement whereby the County 
Conserva t i on Board would then take over complete j u r i s d i c 
t i o n and c o n t r o l o f the p r o j e c t and the r e a l e s t a t e on 
which the same l a s i t u a t e d and proceed to complete the p ro j 
e c t from I t s own funds* 

"My ques t i on r e a l l y l a whether there Is any c o n f l i c t be* 
tween the p r o v i s i o n s o f the two s e c t i ons above se t out o r 

( whether a c i t y may cont inue t o r a i s e funds from a tax levy 
and spend thoee funds i n c on junc t i on w i t h the County Con
s e r v a t i o n Board even a f t e r an agreement has been entered 



Mr. V i n c e n t E , Johnson - 2 - September 9 , i960 

i n t o between the two agenc ies whereby the c i t y h a * 
d i v e s t e d i t s e l f from a l l j u r i s d i c t i o n and c o n t r o l 
o f the p r o p e r t y . " 

The p e r t i n e n t p a r t s of the s t a t u t e s to which you re f e r are 
as f o l l o w s : 

"404.11 Rec r ea t i on . M u n i c i p a l c o rpo ra t i ons s h a l l have 
power to annual Iy cause to be l e v i e d fo r a fund to be 
known as the r e c r e a t i o n fund a tax not t o exceed f i v e 
m i l l s on the d o l l a r on a l l t axab l e proper ty w i t h i n the 
corpora te l i m i t s and a l l o c a t e the proceeds thereo f t o 
be used f o r the f o l l o w i n g purposes : 

1 1 * * * * * 
2 . Fo r - th e development, improvement, maintenance, 

o r ope ra t i on o f community c e n t e r s , p laygrounds, and 
swimming p o o l s . 

v * * * * 
•Va ^ f̂r ^ 

5. * * * * 
6. P r o c u r i n g a s i t e and f o r c o n s t r u c t i n g swim* 

ml rig p o o l s , ba th ing beaches, bathhouses, e x h i b i t i o n 
h a l l s , a rmor i e s . Ice r i n k s , dance p a v i l i o n s , s h e l t e r 
houses, wading p o o l s , r i v e r w a l l s , f i e l d house, a t h 
l e t i c o r r e c r e a t i o n a l f a c i l i t i e s , and f o r pav ing , 
macadamising, and o therwise Improving roadways, d r i v e s , 
avenues, and wa lks i n p&rk%, 

* * * * < » 
"111A.7 J o i n t o p e r a t i o n s . * * * * Any c i t y , town, v i l 
lage or scnool d i s t r i c t may a i d and co-operate w i t h any 
county conse rva t i on board or any combinat ion thereo f i n 
equ ipp ing , ope ra t ing and m a i n t a i n i n g any p e rks , p r e 
s e r v es , parkways, p laygrounds , r e c r e a t i o n c e n t e r s , and 
conse r va t i on a r e a s , end f o r p r o v i d i n g , conduct ing and 
s u p e r v i s i n g programs o f a c t i v i t i e s , and may app rop r i a t e 
money f o r such purposes . * * * * M (emphasis s u p p l i e d . ) 

I a n , the r e f o r e , o f the o p i n i o n t h a t a c i t y may cont inue to 
r a i s e funds from the tax l e vy ( s e c t i o n 404 ,11 , Code 1958) 
end a p p r o p r i a t e such money f o r e qu ipp ing , ope ra t i ng and 
m a i n t a i n i n g a r e c r e a t i o n cen te r where conduct and s u p e r v i s i o n 
o f the program o f a c t i v i t i e s , and p rope r t y , are vested In the 
e x c l u s i v e j u r i s d i c t i o n and c o n t r o l o f the county board o f con
s e r v a t i o n . 

I f there i s any ques t i on a s to the account ing procedure recom
mended t o be f o l l owed by e i t h e r o f these agenc ies i n t h i s mat
t e r , 1 suggest tha t a r e p r e s e n t a t i v e o f the a u d i t o r o f s t a t e 
be c on tac t ed . 

Yours t r u l y , 

4HG:.Timh4 

JAMES H. GRITTOM 
A s s i s t a n t A t to rney General 



COUNTIES AND COUNTY OFFICERS: D o m e s t i c A n i m a l Fund -
C a n a d i a n G eese and w i l d t u r k e y s a r e n o t d o m e s t i c f o w l 

Mr. Robert S . Bruner 
C a r r o l l County A t to rney 
l l 8 £ f a s t 5th S t r e e t 
C a r r o l l , Iowa 

Dear Mr. Brunerx 

T h i s w i l l acknowledge r e c e i p t o f your o p i n i o n r e q u e s t , 
in which you s t a t e : 

"The o p i n i o n of your o f f i c e i s requested in the 
f o l l o w i n g s i t u a t i o n : 

"May the board o f s u p e r v i s o r s a l l qw a c l a i m 
under the p r o v i s i o n s o f Chapter 352 o f the Code 
(Domest ic Animal Fund) f o r the k i l l i n g by dogs o f 
domest ica ted wi ld tu rkeys and domest i ca ted w i ld 
Canadian geese? 

" I am f a m i l i a r with the o p i n i o n o f your 
o f f i c e which appears in the l9*+0 Report o f A t to rney 
Genera l at page 39 in which the term ' domes t i c 
a n i m a l ' i s d e f i n e d . C la imant ma in t a in s that the 
t u r k e y s and geese in q u e s t i o n were comp le te l y 
tamed and domest icated and tha t they f a l l w i t h i n 
tha t pa r t of the d e f i n i t i o n which s t a t e s ' o r by 
h i s i n d u s t r y have been sub j ec t ed to h i s w i l l , 
and have no d i s p o s i t i o n to escape h i s d o m i n i o n ' . 

"C l a imant i s p r o p e r l y l i c e n s e d to own and r a i s e 
these fowls and purchased them fo r a p r i c e g r e a t l y 
in excess o f the market p r i c e o f t h e i r domest ic 
c o u n t e r p a r t s . In the event that t h i s c l a i m may 
p r o p e r l y be a l l o w e d , on what monetary b a s i s should 
the damages be f i g u r e d . " 

September ik, i960 



Mr. Robert S. Bruner •2- September \k, i960 

S e c t i o n 3 5 2 , 1 , 1958 Code o f Iowa, p r o v i d e s : 

" C l a i m s , Any person damaged by the k i l l i n g 
or i n j u r y o f any domest ic animal or fowl by wolves , 
or by dogs not owned by s a i d p e r s o n , may, w i t h i n 
ten days from the t ime he or h i s agent has knowledge 
o f such k i l l i n g or i n j u r y , f i l e with the county 
a u d i t o r o f the county in which such k i l l i n g or 
i n j u r y o ccu r r ed a c l a i m for such damage." 

The d e f i n i t i o n o f a domest ic animal for the purposes 
o f Chapter 352 was s ta ted thus in l9*+0 O p i n i o n s o f the 
A t to rney Genera l 3 9 , at page 39* 

" ' D o m e s t i c an ima l s i n c l u d e those which are 
tame by n a t u r e , or from time immemorial have been 
accustomed to the a s s o c i a t i o n o f man, or by h i s 
i n d u s t r y have been sub j ec t ed to h i s w i l l , and have 
no d i s p o s i t i o n to escape h i s d o m i n i o n . * " 

In a s i t u a t i o n analogous to the one you p r e s e n t , where 
Canadian Geese be ing kept on a farm were k i l l e d by dogs , i t 
was he ld tha t Canadian Geese are not domest ic fowl under the 
p r o v i s i o n s o f Chapter 352. The o p i n i o n , by Mr. Oscar S t r a u s s , 
p resent F i r s t A s s i s t a n t A t t o rney G e n e r a l , c i t e d tha 19̂ +0 
o p i n i o n above ment ioned . A copy o f the o p i n i o n by Mr. S t r a u s s 
i s i n c l u d e d h e r e w i t h . 

It i s t h e r e f o r e the o p i n i o n o f t h i s o f f i c e that Canadian 
Geese , and by the same r e a s o n i n g , w i l d t u r k e y s , are not 
domest ic f ow l , w i t h i n the meaning o f Chapter 3 ? 2 , 1958 Code 
o f Iowa. 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t to rney Genera l 

F C l b l 
E n d S t r a u s s to R i t e r , 

Lyon Co* A t t y . , 
- 12/1V53 



BOARD OF EUGENICS** PERSONS TO BE REPORTED: Epileptics are 
Not among those persons to be reported to the state board of 
eugenics. ( t ^ ft ^ ^ )M* * ft 

September 19, 1960 

State Board of Eugenics 
State office Building 
L O C A L 

Attentions Mrs. L. Joanne Kain 
Executive Secretary 

Dear Ladies and Gentlemen of the Boai-ds 
You have requested an opinion of this office; as to whether 

st e r i l i s a t i o n of epileptics f a l l s within the jurisdiction of the 
State Board of Eugenics. 

In repLy thereto: 
Section 145.2, Code of Iowa 1958, as amended by Chapter 152, 

Sec. 168, Acts of the 53th General Assembly of the State of Iowa, 
reads as follows: 

"Each member of said board, and the warden of the 
penitentiary and the warden of the men's reform
atory, shall, annually, on the f i r s t day of January, 
A p r i l , July and October, report to the state board 
of eugenics the names of a l l persons, make or fe
male, living in this state, of whom he or ehe may 
have knowledge, who are mentally i l l or retarded, 
s y p h i l i t i c , habitual criminals, moral degenerates, 
or sexual perverts and who are a menace to society." 
CEmphasis added). 

You w i l l note that the word "epileptic" i s not included in 
the designated classes set out above in Section 145.2, supra. 

The Iowa Supreme Court in the Case of State v. Flack, , 
Iowa , 101 H.W. 2d 535 (1960) applied a rule of statutory 
construction which i s applicable here. This Court stated at page 
538 of 101 N.W. 2d: 



"Also to be applied i s the familiar rule of statu
tory construction that the express mention of one 
thing * * * implies the exclusion 
of others, * * . The Latin maxim i s 
'expressio unius est exclusio alterius.' Thus the 
legislative intent i s expressed by omission as well 
as by inclusion, (Citing cases). 

A f o r t i o r i , epileptics are not among the classes expressly 
mentioned and you are therefor© advised that epileptics are not 
among those who may be reported to the state board of eugenics 
and your question is therefore answered in the negative. 

Very truly yours, 

CARL H. PESCH 
Assistant Attorney General 

CHPimk 



September 19, I f 68 

Honorable Raymond Fiahar 
Siata Representative 
Qrand Junction, Iowa 

Daar Mr. Fisher: 

TWa #1(1 aeknowladse receipt af your latter of July 30 , 1940, 

ishereiB tha following problem was submitted: 

«| am writing la regard to tha •Siraetifa of tha $ta*e Tax 
CoraraUalen relating to tha listing and assuming of real and 
parseeal property far taxation purposes ay assessors', in about 
the center of the first page the State Tax §erai®if sfan refers to 
tha procedure oserf by some of tha assessors In Jews, and tha 
Slate Tax Commission regards that such system and procedure 
offer tha opportunity far saute taxable property to escape bains 
listed and assessed for taxation and could result ia a loss of 
revenue to the state ar political subdivision thereof. 

* l am enclosing tamo figures regarding the value of taxable 
property assessed In Greene County for 1947 before wa had a 
aounty assessor, 1948, tha first year m had a county assasser 
and used field mm, and 1949 to I960 when m mikd oat tha 
essassfaeaf rails and permitted tha taxpayers te fi l l eat tha roll 
and pail it to the assessor, ar at his convenience he aoald bring 
It la the county assessors offleo and receive mm help in filling 
It out. The assessmant rolls that «wre ml returned were assessed 
by tha regular personnel frata the county assessor's efftea. 

"The county assessor leaps a complete file ©f eaeh person 
in the county and assess a l l the property therein, personal and real, 
exeept such as Is exempted by statute ar otherwise assessed, I 
feallev* when yap examine tha figures you will note tha fttxsaole 
increase la amount of taxable propatty assessed whan the taxpayers 
ware pat on their honor ana* given tha tespefisiality af turning la tha 
property to ha assessed. A taapayap Is pat on his honor when p a y 
lag Income tax and I think this is the Asnarleajt way to da the 
assessing. 



Um. &&m& fIsha? September 19, I 960 

* T N directive nten to Ses, 18, Chapter 391 of tha 58th 
a . A. This Sea. IS says 'each assessor shall with t$m assistance 
of each parson assas»ed~-*ettt«r open tha assessment roils tha 
setef&l items af property maulfed to pa altered for assessment. Ha 
shall ofrrsonalfy affix values to all property assessed by him.* I 
M l t v a oar system fills tha requireiaents of tha law as staled In tills 
section of U sting and Valuation. As you know, tha State Tax torn-
ttissfeii fisst eat a Valuation ftdAi and Depredation Schedule to eash 
county assessor ypon gfclctt to base tha talus of property, and tha 
attestor of &mm County uses tfels. guide. 

•*May a teewty Assessor «««tl an assessment roll to tha t»t* 
payor so ha can list his taxable property and either #?ail H la or 
bring it to tha assessor^ off lot at His convenience?" 

tf» answering your inquiry, first ceneldera&Jon must be given to the 

applicable {wytslea* of tfce Um Ctode. Tha latest enactment* » « the wblwl 

are found In §taater 291 , Act* of the 30th Ce*e?at Asfwbiy, tfoy are as 

followst 

'•Sec. i ? . Duties of assessor, the assessor shall; 

**• * 

w 2 . Causa la ha assessed, in accordance with section t^eaty-
eae (2 i ) of this Act, a l l tha property, personal and r&af, la his county 
or aity as tha sas$ araay be, except such as Is exempt from taxation, ar 
the assessment of which is otherwise provided for by law. 

** * #. 

" 4 . Co-opsratt? »*ith the state tux aomlssloa as may be 
mm$$mp or requirad# aa i he shall obey and: eJtesuta ail mm&t 
direction*, and Instructions of the state tm commission, Insofar as 
the saaw my he required by la#. 

« * # ar 

"6. yake up a l l assessor's beaks sad records as pre$cflba4 
by the stale tax ses&mlssiGa, turn the cojnplelod assessor's books and 
records requisffd for the preparation of tha tax Hat over to th* county 
auditor when the board of review hat concluded Its hearings and co
operate iflth tha auditor la the preparation of the t in l ists .* 
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"•Sac. IB . UsUna and valuation. Each assessor shajt, with 
tha assistance of eaoh parson assessed* or i*he isay aa required fey 
law to list property beleagina, to another, mim upon tha assessaieni 
m i l * She, several Iteas of property required to ha entered for assessment. 
Ha shall personally affix values to alf property assessed ay him." 

M3ea. 19. dwiar to assist. The assessor shall list every 
parson in kU county 4r city as the case pay be and assess all" tha 
property ihacim, personal and real, tttiept such 'as is heittefart -
attempted or otherwise assessed. Any person who shall refcse ta assist 
in mkiw « list Of his property, or of any pmpmfy vvhlc* ha Is 6y 
las* required to assist In tistiag, or why snail refuse to either of 
the oaths or a f f lw iuas or combinations tjtareof requlrsd by section 
tswanty (20) of this Act, shall he guilty of a misdeweher an4# apa» 
conviction thereof, shall he fined in a mm not ta easeed five hundred 

dollars.* 

. "S«a» 21* Actual, assessed, and feaxafcle value, &lt property 
sualect to taxation shall aa valued at Its aetual value which shall aa 

' entered'oppoiite each Item, ana* shall he assessed at sixty XM percent 
of sacb actual value. Such assessed value shall ha te&en and aaasSdared 
as Mia taxabls value of such property upm which the levy shall he made. 
Tha actual value in such cases shall be one and t**e*thMa (1*2/3) 
times tha assessed value as show* by tha assessment rolls and «ay ha 
so datormincd and ascertained. 

*ln arriving at said actual value tha assessor shall take Into 
sonsldoratlon its productive and e«raiftf capacity, if any, past, present, 
and pronpacfciva, its jaarJttt value, if any, and ai l other tftatters that 
affect the actual value of the property; and the burden af prjof shall be 
upon m complainant attacking such valuation as e^easslvav Inadeouate 
or Inequitable." 

"See* 2 7 . Uniform aifafs^aat rolls. The state tm admission 
shaft ttm ttm to ttot prepae and certify to each assessor such 
Instructions as to a uniform method of making op the aj ieas^nt rolls as 
It things necessary to secure a compliance with the fa«* and aalfomt 
returns, which shall be printed open each assessment rai l , and also 

. prepare instruction* for the same purpose aa ta aaJtlna. op the assessatent 
mm, which Shalt be printed therein. r f 

Many of tha foregoing provisions have bean eopltd verbatim froat the prior 

l a * . As roay aa observed, there Is m express statutory diractlon relating ta the 
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fifocedure tha assessor shall follow In listing and affixing values; especially, 

in relation te the auestlon submitted. 

Falling to find the statute completely clear aa this point, a search #as 

made far case authority. Authority was found ta he lacking, altbaufh in km 

lewa eases statements mta found that indicate there Is a duty imposed an the 

assessor ta call aa the taxpayer. 

The first of these cases i s yaCallum y. guard of Review, 17B Iwm 

4*8} 159 I t 3 & ( 1 > 1 6 ) , wherein the Iowa Supreme Court was c w 

treated with whether the assesarawt was arbitrarily asade, said; 

"It is squally clear that He may call upon tha ovwer either at 
hi a residence er at his place af ausioess, ar sme?ever ha mg be 
found within the city ar township, fat the purpose of making, the 
assessment vahieh the Im requires; and, while he atay net saareh the 
premises far that purpose, ha may, and it is bis duty ta, search tha 
owner's conscience by administering the required oath and demanding 
that ha ssake the verified l ist or roll which the statute prescribes. 
* * * . The duty of the eigne? Is ta *as$ist* ta makiw this list by 
reporting and makim true answers ta proper ejueatlons concarnina his 
taxable property, and not until the esietsor or deputy has offered to 
perform his official duty, as above indicated* and has bee* met with 
refusal by the owner, is the latter chargeable svith the penalty. 
* * * • Tha law evidently contemplates that tha officer shall call 
upon the owner far the assistaaee and Information desired, and to 
secure his personal verification of the l ist .* 

The second east Is McDonald v. Clarke County, 1$6 Iowa 6 4 % 

ftt.w* 18? ( i f 2 3 h In this case tha issue w*aa whether the assess-

merit *as excessive. The assessor had failed ta atva her notice «f the 

assessment. Tha Court in aa opinion by Justice Evans, stated; 

"Thougii it he true that tha assessor failed in his directory 
duty to call upon the plaintiff and to lafca her slpature ta a list ©f 
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tha property, it is also true that tha plaintiff failed In her duty to 
call upon tha assessor and to list the property with hi©.* 

whan it Is considered that tha assessor must personally affix values 

as directed by fectioa £$, Chapter 2 9 1 , Acts of the 53th GenaraJ Assfaaaly, 

supra, it becomes mora difficult to see haw the assessor could da this without 

viewing tha property* As you are well aaare, there are a number at factor* 

to be considered In deteratoine tha valuation of any property. Tha Iowa 

$i*preme Court has resegal*ed that a formula devised far aceewpHsfting this 

m»A4 mi always reflect the "actual value*. Trustee* af Flynn'ft Estate v. 

Board of l e v i es , Z2k Urn U5$$ M& 4 S 3 (1939K 

farther, your attention l « directed ta the I t 17*18 Report of Attorney 

General at p. 242 . In the aforementioned opinion, tha quftstlon *as whether 

the parson m&U be qu i r ed to. appear at the tourthousse ta ha assessed. 

The following Is m «*earpt from, the Attorney General's tmsmn 
*H- H our tpistfea that yaa had wa rloM ta require tha property 

®mw to appear at any particular place to list his property, but that 
It a m the duty af the assessor to visit him at bis residence, where 
the property is located, for the purpose of assessing his property* 
There can he no doubt about It feeing the duty af the taxpayer to reader 
the assistance raqairid by tha statute to the assessor in listing hit 
property, and a failure *e ta do na&as Mm amenable to the provisions 
of Section 1334, and aiso subject to the penalty provided In the last 
section, and m believe it would aa your doty now to advise tha 
assessor to visit the $sn*s premises and offer to assess his property 
and ask the asalstanc* af tha owner for such purpose. If he than 
refuses so to do, you gnay resort to tfet provision of the fast Ratted 

- section, or puoish Him for his failure ana' refute) to da what the \m 
requires of htm, as provided in Section 1354.** 

Research failed to disclose any case or opinion of this department 
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mmm\im *»e I f 17 opinion, Secondly, noihiiig in tha ptaseni suoulary 

law indicates a contrary preceaara, although the previously ailed 1117 

Opinioa has aeon around for a number of legislative sessions, la fact, 

there have aeon several attempts to amend the assassins laws of this state. 

A l l of these MieaeV,«flis related to ^assasslnf by oiaM** f fee followiag 

list of hilts al l partaiaad m this point* 

1 9 4 9 * H. F . 3 S 4 

i95i * i . t. in 
ms - a. r. 20* 
W S * ft, F „ . T O 

headless to say, the above bills failed to pass both houses of tha 

Lagisiatui-a. These bills provided for supptamtal ferns to b*» called to 

tha taxpayer, and, *shan returned, the assessor woild use in making up 

his assessment roll. 

It is $Qtev*atUty that m have similar provisions in tite fo*a Soda, 

today, allowing certain type* of businesses to file verified s&ieaent* of 

iketr property. ¥ou are fatored to Chapters 4 2 9 , 450', 430A -and 431 

of tha Iowa Coda (1958). Apparently, these are statutory ^captions ta 

the usual reamer of wtmimtit* 

Lastly, avert if it could aa assumed that "assessing by mail" is 

not prohibited, that dees not in turn prohibit assessing by a ptrsasal call 

Oft the property oteaer. In other words, there Is no Statutory prohibition 

against assessing by calling on the aamar aad viewing the property. This 

being tha case, the State Ta* Commission, la issuing Memorandum #101, 
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directed all assessors to assess by calling on the o»ner, ana* not to assess 

ay stall. Therefore, In view of Sections 17 (4) and 27 of Chapter 2 9 1 , 

Acts of the SSth General Assembly (1959), supra, the assessor has no 

Choice but to assess properly in the insane? directed by tha State Tax Cora* 

mission, since the prescribed method is in aceordaacs with the Iowa law. 

in conclusion, you are advised that the assessor canaot mall an 

assassmat roll to tha taxpayer to f i l l out. 

Very truly yours, 

Oary S, S i l l 

Special Assistant Attorney General 



Judges and c l e r k s of e l e c t i o n s s h a l l be both r e s i d e n t s and 
e l i g i b l e v o t e r s i n the p r e c i n c t s i n which they a r e a p p o i n t e d t o 
s e r v e * ^Jti.*^ * . „ £ jJ-^et^..^.^ '3U*A<M^k&d$y..t ^/za^e) 

September 20 , I960 

Mr. Even L . Hultman 
B l a c k Hawk County A t t o r n e y 
S u i t e 201 F i r s t Na t i ona l B u i l d i n g 
Wate r l oo , Iowa 

A t t e n t i o n : Mr, W i l l i a m C. B a l l 
A s s i s t a n t B l a c k Hawk County A t to rney 

My dear Mr, Bal I j 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 15th In s t , 

i n which you submi t ted the f o l l o w i n g : 

" C h a p t e r 49 o f the Iowa Code s e t s f o r t h the Method o f Con 
d u c t i n g E l e c t i o n s . S e c t i o n 49 .12 s t a t e s that the e l e c t i o n 
boards s h a l l c o n s i s t o f a c e r t a i n number of judges and 
c l e r k s depending upon tie makeup o f the p r e c i n c t and the use 
and number o f v o t i n g machines* Based upon t h i s s e c t i o n and 
S e c t i o n s 4 9 . 1 3 , 49 .14 , 4 9 . 1 5 , 4 9 . 1 6 , 49 . 17 , and 49 .18 , a l l 
o f which concern themselves w i t h the appointment of s a i d 
e l e c t i o n boa rds , we w ish to Inqu i r e as to whether the mem-
be r s (both judges and c l e r k s ) must be r e s i d e n t s and/or 
q u a l i f i e d v o t e r s o f the same p r e c i n c t to which they have 
been appo in ted to serve upon the e l e c t i o n b o a r d , " 

In r ep l y t h e r e t o I a d v i s e the f o l l o w i n g : 

There appears to be no exp res s s t a t u t o r y p r o v i s i o n 

tha t judges and c l e r k s o f e l e c t i o n s shou ld be r e s i d e n t s or v o t e r s 

o f the p r e c i n c t in which they a r e appo in t ed to serve as members 

of the e l e c t i o n boa rd , sub j ec t to the f o l l o w i n g e x c e p t i o n : 

S e c t i o n 5 1 . 2 , Code 1958, w i t h r e spec t to q u a l i f i c a t i o n s 

o f e l e c t i o n c o u n t i n g boa rds , p r o v i d e s the f o l l o w i n g : 
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" 5 1 . 2 Q u a ! I f i c a t i o n s . Each o f such appo intees s h a l l be 
o f good moral c h a r a c t e r , we l l in formed, ab l e to read , 
w r i t e , and speak the E n g l i s h language, s h a l l be a v o t e r 
in the e l e c t i o n p r e c i n c t in which he i s to s e r ve , and 
e n t i t l e d to vo te t h e r e i n . " 

1. Insofar as your q u e s t i o n r e l a t e s t o judges o f e l e c t i o n s , 

t h i s department in an o p i n i o n appea r i ng In the Report of 1938, a t 

page 856, s t a t e d d e f i n i t e l y tha t such o f f i c e r s must be from the 

p r e c i n c t where in the board a c t s . (Copy o f t h i s o p i n i o n i s a t 

tached he r e to and made a p a r t h e r e o f . ) In view o f the f a c t tha t 

the f o r e g o i n g s t a t u t e , b e ing now s e c t i o n s 49.12 to 49 .17 , Code 

1958, i s concerned w i th the e l e c t i o n boards , both c l e r k s and 

judges a l i k e , on the a u t h o r i t y t h e r e o f I conc lude that both 

judges and c l e r k s compr i s i ng e l e c t i o n boa rds , a r e r equ i r ed to be 

r e s i d e n t s o f the p r e c i n c t in which they are appo inted to s e r v e , 

2. Insofar as the q u e s t i o n o f b e ing v o t e r s i s conce rned , 

as we l l as r e s i d e n t s o f the p r e c i n c t in which they a re appo in ted 

to s e r v e , in a d d i t i o n to the exp re s s p r o v i s i o n o f s a i d s e c t i o n 

51.2 h e r e t o f o r e quoted , the f o r e g o i n g numbered s e c t i o n s r e f e r r e d 

to i n the f o r e g o i n g o p i n i o n p l a i n l y imply tha t such judges and 

c l e r k s shou ld be v o t e r s in the p r e c i n c t s in which they are a p 

p o i n t e d to s e r v e . 

See r e l a t e d o p i n i o n s in the Repor t s of the A t t o rney 

G e n e r a l : f o r 1909, page 347; f o r 1922, page 65. 

Very t r u l y . 

0S:mmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t to rney Genera l 



REPORT OF ATTORNEY GENERAL OF IOWA f o r 1938, pages 856, 857: 

ELECTIONS: JUDGES OF ELECTION: VACANCY: POLITICAL PARTIES: 
Where a vacancy occurs In the o f f i c e of the e l e c t i o n board 
in a p a r t i c u l a r p r e c i n c t on the day of e l e c t i o n , such vacancy 
i s to be f i l l e d by the remaining members of the board from 
the membership of the p o l i t i c a l p arty e n t i t l e d thereto. 

November 8, 1938. Honorable Robert E. 0*Brian, Secretary of State: 
We acknowledge r e c e i p t of your request f o r the opinion of t h i s de* 
partment upon t h e f o l l o w i n g matter* 

You s t a t e : that i n one of the p r e c i n c t s In Oes Moines, Iowa, 
one of the Democratic e l e c t i o n judges d i d not q u a l i f y as such 
by reason of h i s removal from the c i t y of Des Moines t o Mason 
C i t y , Iowa. That t h i s f a c t was not known u n t i l the p o l l s opened 
in that p r e c i n c t . That thereof er the remaining members of -the 
e l e c t i o n board in that p r e c i n c t s e l e c t e d an a d d i t i o n a l judge 
a f f i l i a t e d w i t h the Republican p a r t y , so that the set-up of the 
e l e c t i o n board i n that p r e c i n c t a t the time the p o l l s opened 
co n s i s t e d of three Republican judges. 

S e c t i o n 736, Code of Iowa, In the o p i n i o n of t h i s department, con
t r o l s the described s i t u a t i o n . I t provides as f o l l o w s : 

" I f at the opening of the p o l l s In any p r e c i n c t , there s h a l l 
be a vacancy i n the o f f i c e of c l e r k or judge of e l e c t i o n , 
the same s h a l l be f i l l e d by the members of the board present, 
and from the p o l i t i c a l p arty which Is e n t i t l e d to such vacant 
o f f i c e under the p r o v i s i o n s of t h i s chapter." 

There i s no question but what a vacancy e x i s t e d i n the o f f i c e of , 
one of the e l e c t i o n judges f o r t h i s p r e c i n c t . In v i r t u e of such 
vacancy e x i s t i n g , i t became the s t a t u t o r y duty of the remaining 
members of the e l e c t i o n board present t o f i l l the vacancy by s e l e c t 
ing a judge from the p o l i t i c a l p a r t y e n t i t l e d to such vacant o f f i c e . 
In o ther words, under the s t a t e d f a c t s , a Democratic judge must 
n e c e s s a r i l y be s e l e c t e d to f i l l t h i s vacancy. Furthermore, by v i r 
tue of the s e c t i o n s of the 1935 Code of Iowa p e r t a i n i n g to e l e c t i o n 
boards, v i z . : Sections 730 to 735 i n c l u s i v e , such s e l e c t e d o f f i c e r 
must be from the p r e c i n c t wherein the board a c t s . 



C I T I E S AND TOWNS! M e m o r i a l H a l l c o m m i s s i o n e r s — Under s e c t i o n 
37•15» 1958 Code o f |owa, t h e mayor h a s no a u t h o r i t y t o a p p o i n t 
h i m s e l f a s an ex o f f i c i o member o f the. c o m m i s s i o n , s a i d a u t h o r i t y 
b e i n g v e s t e d s o l e l y i n t h e town c o u n c i l u n d e r s e c t i o n 37»9« 

(ifa-t*^*^^ £j^L*-**^-, /£t*^*l^-4 (2.£Zz£f*A J •M/tf'rf-f^' 
S e p t e m b e r 2 1 , i960 

Mr. Vincent E . Johnson 
Poweshiek County A t t o r n e y 
Montezuma, Iowa 

Dear Mr. Johnson: 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f 
September lK i n which you made the f o l l o w i n g i n q u i r y : 

" S e c t i o n 37.15 of the 1958 Code of Iowa 
s t a t e s in e f f e c t that i n case a Memorial H a l l or 
b u i l d i n g 3 h a l l be a c i t y a u d i t o r i u m , the mayor o f 
such c i t y may be an e x - o f f i c i o member of the 
commission provided f o r under Chapter 37» i n which 
case there s h a l l be s e l e c t e d o n l y four (h) com
m i s s i o n e r s as o t h e r w i s e p r o v i d e d . 

"Does the p r o v i s i o n s of t h i s s e c t i o n make 
i t p e r m i s s i v e for the Mayor to d e c l a r e h i m s e l f 
to be one of tho commissioners i f he so d e s i r e s 
so that in the event he wishes to take advantage 
o f the p r o v i s i o n s o f t h i s s e c t i o n he a u t o m a t i c a l l y 
has the r i g h t to become one o f these commissioners , 
o r i s i t w i t h i n the j u r i s d i c t i o n of some i n d i v i d u a l 
or i n d i v i d u a l s to deny such mayor the r i g h t to 
become such e x - o f f i c i o member and appoint 5 
commissioners without p e r m i t t i n g such mayor to 
a c t ? " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

S e c t i o n 37»9» 1958 Code o f Iowa, p r o v i d e s i n p e r t i n e n t 
p a r t J 

"When the p r o p o s i t i o n to e r e c t any such 
b u i l d i n g or monument has been c a r r i e d by a 
m a j o r i t y v o t e , the board o f s u p e r v i s o r s or the 
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c i t y or town c o u n c i l , as the case may be, s h a l l 
appo int a commission c o n s i s t i n g o f f i v e members, 
in the manner and with the q u a l i f i c a t i o n s h e r e i n 
a f t e r p r o v i d e d , which s h a l l have charge and supe r 
v i s i o n o f the e r e c t i o n o f s a i d b u i l d i n g or monu
ment, and when e r e c t e d , the management and c o n t r o l 
t h e r e o f . " 

S e c t i o n 37*15 p r o v i d e s : 

" i n case any such memorial h a l l or b u i l d i n g 
s h a l l be a c i t y or town h a l l , c o l i s eum or a u d i t o r 
ium, the mayor o f such c i t y o r town may be an ex 
o f f i c i o member o f the commission he r e to f o r e 
p r o v i d e d f o r , in which case the re s h a l l be s e l e c t e d 
but four commiss ioners as o the rw i se p r o v i d e d , and 
such f o u r , together with the mayor, s h a l l c o n s t i t u t e 
a commission o f f i v e . " 

Under the p r o v i s i o n s o f s e c t i o n 37»9» i t appears tha t the 
c i t y or town c o u n c i l i s the proper body to des i gnate who the 
commission s h a l l c o n s i s t o f . i f the c i t y or town c o u n c i l 
d e s i gna t e s the mayor under the p r o v i s i o n s o f s e c t i o n 37*15 
then the gene ra l q u a l i f i c a t i o n s as set out i n 37*9 are not 
a p p l i c a b l e to the mayor, f o r h i s q u a l i f i c a t i o n s are s p e c i f i c a l l y 
waived by 37*l5» 

T h e r e f o r e , in answer to your q u e s t i o n , the mayor has no 
a u t h o r i t y to des ignate h i m s e l f aa a member o f the commiss ion , 
s a id a u t h o r i t y be ing ves ted s o l e l y in the c i t y or town 
c o u n c i 1 . 

Yours very t r u l y , 

TWRjbl 

THEODOR * . REHMANN, J R . 
A s s i s t a n t A t to rney Genera l 



^ M g t e J J ^ ^ There is no r e l a t i o n 
s h i p between the p r o v i s i o n s o f Chapter 135D and Chapter 358, as to 
- m u n i c i p a l i t i e s " contemplated In Sec . 135D.3. (& ^ J ^ U ^ . , , v 
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tft-it 
Iff, IV 

Dr . Edmund G. Zlmmerer 
Commissioner 
S ta t e Department of Hea l th 
L O C A L 

A t t e n t i o n : Paul J . Houser 

Dear S i r s 

We have your favor of September 8 , I960 reques t ing an o p i n i o n 
in which you s t a t e : 

" S e c t i o n 135D.3 s p e c i f i e s tha t the appl1 ca t Ion f o r annual 
l i c e n s e to operate a mobi l e home park s h a l l be made to 
t h i s Department, ' p r o v i d ed that when Such mobi le home 
park Is l oca ted w i t h i n a m u n i c i p a l i t y , the a p p l i c a t i o n 

f s h a l l be f i l e d w i t h the l o c a l board of hea l th who s h a l l 
v forward the same to the s t a t e department of h e a l t h ' . 

T h i s procedure prov ides a means f o r munic ipa l o f f i c i a l s 
to determine I f , and to c e r t i f y t h a t , any park Involved 
Is In compllance w i t h a l l p e r t i n e n t l o c a l ' r e gu la to ry 
measures. 

" S e c t i o n 358.11 , Code of Iowa, 1958, prov ides t h a t : 

" ' E a c h s a n i t a r y d i s t r i c t o rgan i zed under t h i s 
Chapter s h a l l be a body corpora te and p o l i t i c , 
w i t h the name and s t y l e under which ( t was 
o r gan i z ed , and by such name and s t y l e may sue 
and be sued, c o n t r a c t and be con t rac t ed w i t h , 
a cqu i r e and ho ld r e a l and personal proper ty 
necessary f o r co rpora te purposes , adopt a c o r 
porate sea l and a l t e r the same at p l e a su r e , 
and e x e r c i s e a l l the powers con fe r red In t h i s 
Chapter . 

" ' A l l c our t s o f t h i s s t a t e s h a l l take J u d i c i a l 
n o t i c e of the ex i s t ence o f s a n i t a r y d i s t r i c t s 
organ ized hereunder«\*. 

"A proposal has been r e ce i v ed to the e f f e c t that the 
above p r o v i s i o n s , a long w i t h the powers con fe r red to 
s a n i t a r y d i s t r i c t s In Sec t i on 358.12 , Code of Iowa, 
1958, p lace s a n i t a r y d i s t r i c t s In the same category 
as mun i c ipa l I t i e s . 

(••v. 

^ 0 - f'/f 
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"What r e l a t i o n s h i p does a s a n i t a r y d i s t r i c t have t o 
a m u n i c i p a l i t y , as referred to In Section 1350.3, Code 
of Iowa? Should the operator of a mobile home park 
located w i t h i n the l i m i t s of a s a n i t a r y d i s t r i c t f i l e 
the a p p l i c a t i o n f o r annual l i c e n s e w i t h the board of 
tr u s t e e s of the d i s t r i c t f o r c e r t i f i c a t i o n on the same 
basts as s p e c i f i e d f o r a park located w i t h i n a munici
p a l i t y ? " 

In r e p l y thereto we beg to advise as f o l l o w s : 
We advert to the f o l l o w i n g p r o v i s i o n s of the st a t u t e s f o r an 

answer to your request. 
135D.3MApp11 cat ion f o r annual l i c e n s e . The a p p l i c a t i o n 

for annual l i c e n s e t o operate and maintain a mobile home 
park s h a l l be made to the s t a t e department of h e a l t h , 
at such o f f i c e and In such manner as may be presc r i b e d 
by r e g u l a t i o n s of that department; provided that when 
such mobile home park i s located w i t h i n a municipal I t y , 
the a p p l i c a t i o n s h a l l be f i l e d w i t h the l o c a l board of 

(, h e a l t h who s h a l l forward the same to the s t a t e depart
ment of h e a l t h . " (Emphasis supplied) 
1350.20 "Powers delegated to l o c a l boards. The s t a t e 
department of he a l t h s h a l l have the power to delegate 
t o l o c a l boards of h e a l t h the d u t i e s of Inspection and 
r e g u l a t i o n or mobile home parks located w i t h i n the J u r i s * 
d i c t i o n of such l o c a l board of h e a l t h , where, In the 
op i n i o n of the s t a t e department of h e a l t h , such delega
t i o n can best e f f e c t u a t e the p o l i c i e s of t h i s bhapter. 
When s a i d d u t i e s are so delegated, f i f t y percent of the 
annual l i c e n s e fee c o l l e c t e d therefrom s h a l l be turned 
over to the tre a s u r e r or the j u r i s d i c t i o n involved, and 
there i s hereby appropriated from the general fund of 
THe s t a t e an amount s u f f i c i e n t to pay the proportionate 
Tees allo w a b l e to the j u r i s d i c t i o n involved, as provided 
In t h i s s e c t i o n . {Emphasis supplied) • 

358.11 " S a n i t a r y d i s t r i c t to be a body corporate. Each 
s a n i t a r y d i s t r i c t organized under t h i s chapter s h a l l be 
a body corporate and p o l i t i c , w i t h the name and s t y l e 
under which It was organized, and by such name and s t y l e may 
sue and be sued, c o n t r a c t and be contracted w i t h , a c q u i r e 
and hold r e a l and personal property necessary f o r corporate 
purposes, adopt a corporate seal and a l t e r the same at 
pleasu r e , and e x e r c i s e a l l the powers conferred In t h i s 
chapter. 

" A l l courts of t h i s s t a t e shal1 t a k e . J u d i c i a l n o t i c e 
of the exist e n c e of s a n i t a r y d i s t r i c t s organized hereunder." 
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358.12 "Board of t r u s t e e s - powers. The t r u s t e e s 
e l e c t e d In pursuance of the foregoing p r o v i s i o n s of 
t h i s chapter s h a l l c o n s t i t u t e a board of t r u s t e e s 
f o r the d i s t r i c t by which they are e l e c t e d , which 
board of t r u s t e e s Is hereby d e c l a r e d t o be the cor
porate a u t h o r i t y of such s a n i t a r y d i s t r i c t , and s h a l l 
e x e r c i s e a l l the powers end manage and c o n t r o l a l l 
the a f f a i r s and property of such d i s t r i c t . A m a j o r i t y 
of the board of t r u s t e e s s h a l l c o n s t i t u t e a quorum, 
but a smaller number may adjourn from day to day. - . 

a p r e s i d e n t , a c l e r k , and a t r e a s u r e r from t h e i r own 
number and, from without t h e i r own number, such em
ployees as the board may deem necessary, who s h a l l 
hold t h e i r employment durin g the pleasure of the 
board, and s h a l l p r e s c r i b e the d u t i e s and f i x the 
compensation of a l l employees o f s a i d s a n i t a r y d i s t 
r i c t and the amount of bond to be f i l e d by the t r e a s u r e r 
of the d i s t r i c t and by any employee f o r whom they may 
r e q u i r e bond, provided, however, that the compensation 
of members of the board of t r u s t e e s Is hereby f i x e d at 
not to exceed f i v e d o l l a r s per day f o r each day the 
board Is a c t u a l l y in s e s s i o n and f i v e d o l l a r s per day 
when not In session but employed on committee s e r v i c e , 
and f i v e cents f o r every m i l e t r a v e l e d In' going to 
and from sessions of the board and In going to and 
from the place of performing committee service? pro
vided f u r t h e r , that members of s a i d board s h a l l not 
r e c e i v e compensation f o r more than s i x t y days of ses
s i o n and committee s e r v i c e each year. 

"Said board of t r u s t e e s s h a l l have f u l l power to 
pass a l l necessary ordinances, r e s o l u t i o n s , r u l e s and 
r e g u l a t i o n s f o r the proper management and conduct of the *> 
business of s a i d board of t r u s t e e s and of s a i d corpora
t i o n and f o r c a r r y i n g Into e f f e c t the o b j e c t s f o r which 
such s a n i t a r y d i s t r i c t i s formed, jEmphasis supplied) 

The question t h e r e f o r I s : Does the reference In Section 135D.3 
to "municipal I t y " include s a n i t a r y d i s t r i c t s as a municipal corpora-
t l o n w i t h i n the purview of Chapter 1350? 

The r e a l question Is the c o n s t r u c t i o n of the s t a t u t e . Other
wise s t a t e d , I t i s whether under chapter 135D sanita^f d i s t r i c t s 
can a c t as a l o c a l board of h e a l t h as contemplated by s a i d chapter. 

The purpose of s t a t u t o r y c o n s t r u c t i o n i s t o a s c e r t a i n and d e c l a r e 
l e g i s l a t i v e Intent as expressed in the s t a t u t e . In c o n s t r u i n g an 
act or connected s t a t u t e s the s e c t i o n s thereof should be considered 

S a i d board 
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together In the l i g h t of t h e i r r e l a t i o n t o the whole. C i t y of 
Dubuque v. Menser, 239 Iowa 446, 452, 31 N. W. 2d 882. 

Municipal c o r p o r a t i o n s In a s t r i c t and proper sense, include 
o n l y c i t i e s and Incorporated towns w i t h powers of l o c a l s e l f -
government, but in common speech Includes a l l p u b l i c corporations 
having corporate powers. Board of Park Commissioners v. C i t y of 
Marshall town, 244 Iowa 844, 58 N.W. 2d 394, 400. See a l s o Orson 
v. DlstrictT"Court 243 Iowa 1211. 

Municipal corporations are creatures of L e g i s l a t u r e ? they 
e x i s t by reason of s t a t u t e s enacted w i t h i n power of L e g i s l a t u r e 
and they may not question t h a t power which brought them Into 
e x i s t e n c e and set bounds of t h e i r c a p a c i t y . Brunner v. F l o y d 
County. 226 Iowa 583. 284 N.W. 814. r L — — *~ 

The s t a t u t e Sec. 135D.3 r e q u i r e s that the a p p l i c a t i o n s h a l l 
be f i l e d w i t h the l o c a l boafed of h e a l t h . Chapter137 provides 
f o r o n l y two cat e g o r i e s 6t municipal corporations In which l o c a l 
boards of h e a l t h are authorized to f u n c t i o n i . e . c i t i e s and towns 
and c o u n t i e s . 

S e c t i o n 358.12 which d e f i n e s the powers of the tr u s t e e s of 
s a n i t a r y d i s t r i c t s makes no p r o v i s i o n f o r such, t r u s t e e s to act 
as a l o c a l board of h e a l t h . Therefore w i t h i n the bounds of t h e i r 
c a p a c i t y i t was not the i n t e n t of the l e g i s l a t u r e under Chapter 
135D t o au t h o r i z e or permit the f i l i n g of an a p p l i c a t i o n w i t h 
such t r u s t e e s f o r a l i c e n s e t o operate a mobile home park, f o r the 
reason that s a i d t r u s t e e s , a c t i n g f o r the s a n l t e x ^ d i s t r i c t , do 
not have express a u t h o r i t y , w i t h i n the powers granted to them, to 
act as a l o c a l board of h e a l t h w i t h whom such a p p l i c a t i o n must be 
f i l e d under the p r o v i s i o n s of Se c t i o n 1350.3. 

In answer to your question, t f the mobile home park Is s i t u a t e d 
o u t s i d e a c i t y or town, the a p p l i c a t i o n should be f i l e d w i t h the 
l o c a l board of he a l t h of the county In which I t Is loca t e d , s i n c e 
the " o b j e c t s f o r which such s a n i t a r y d i s t r i c t i s formed" does not 
include the power t o act as a l o c a l board of h e a l t h , and th e r e f o r e 
there Is no r e l a t i o n s h i p between the p r o v i s i o n s of Chapter 1350 
and Chapter 358, as to " m u n i c i p a l i t i e s " contemplated In Section 
135D.3. 

R e s p e c t f u l l y submitted, 

FRANK 0. BIANCO 
A s s i s t a n t A t t o r n e y Genera l 

FDBskvr 



ELECTIONS: 

,^&&i£3JLW&^ -- Personnel o f the Un i t ed S t a t e s 
A i r f o r c e based in Woodbury County , Iowa, who are r e s i d e n t s o f 
the Capehart housincj p r o j e c t l o c a t e d on land in the name of the 
U n i t e d S t a t e s , a c q u i r e no r i g h t to vote by v i r t u e o f t h e i r 
r e s i dence in s a i d hous ing p r o j e c t , /'jr-,— -J- y) 

u ^ W - A ^ . Q*t (itCf v y>t/{e>J September 26, i960 

Mr. Edward F. Samore 
Woodbury County A t t o r n e y 
204 Courthouse 
S i o u x C i t y , Iowa 

Dear Mr. Samore: 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f September 

16, I960, in which you submit ted the f o l l o w i n g : 

" You r o p i n i o n Is r e s p e c t f u l l y requested c o n s e r n l . ^ 
the v o t i n g p r i v i l e g e s so f a r as the Un i t ed S t a t e s 
A i r f o r c e personne l who a re a t t a c h e d to the U n i t e d 
S t a t e s A i r f o r c e base in Woodbury County, end which 
a i r f o r c e personne l a re housed In the s o - c a l l e d Cape-
ha r t hous ing p r o j e c t w i t h i n Woodb^iy County. The 
t i t l e to the land upon which t h i s ' h o u s i n g Is l o c a t e d 
i s In the name o f the U n i t e d S t a t e s . However, the 
hous ing u n i t s a re owned.by.a p r i v a t e c o r p o r a t i o n 
which r e c e i v e s rent pursuant to a I d t e r m lease 
and a t the t e r m i n a t i o n of which l ease term the 
hous ing u n i t s r e v e r t to the U n i t e a S t a t e s . 

" R e s i d e n t s o f t h i s Capehart hous ing p r o j e c t want 
to v o t e . They want to vote in the County e l e c t i o n s 
as we l l as the S ta te e l e c t i o n t h i s f a t ? . Your 
o p i n i o n i s r e s p e c t f u l l y requested as to what v o t 
ing p r i v i l e g e s or r i g h t s such r e s i d e n t s are e n t i t l e d t o , 
and we would a p p r e c i a t e an answer a t the e a r l i e s t c o n 
ven ience in o rde r tha t they may have your o p i n i o n s u f 
f i c i e n t l y in advance o f the November e l e c t i o n s . " 

In r e p l y t h e r e t o I a d v i s e you tha t on the a u t h o r i t y 

of the o p i n i o n appear ing ; in the Repor t o f the A t t o rney Genera l 

f o r " 1 9 4 8 , a t page 152, and the o p i n i o n appea r ing in the Report 

f o r 1938 a t page 748, the f o r e g o i n g d e s c r i b e d r e s i d e n t s a re 

not e n t i t l e d to v o t i n g p r i v i l e g e s . 
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The headnote to the 1948 o p i n i o n s t a t e s : 

"ELECTIONS: R e s i d e n t s on f e d e r a l m i l i t a r y r e s e r v a t i o n 
a t F o r t Pes Moines . A r e s i d e n t o f the v e t e r a n s ' v i l 
l age a t F o r t Oes Moines a c q u i r e s no r i g h t to vote by 
v i r t u e of h i s r e s i d e n c e on the m i l i t a r y r e s e r v a t i o n , " 

and the headnote to the 1938 o p i n i o n s t a t e s : 

"ELECTIONS: SOLDIERS: CCC CAMP ENROLLEESi VOTING 
RIGHTS: S o l d i e r s t a t i o n e d a t F t , Des Moines , whether 
s i n g l e o r m a r r i e d , may g a in v o t i n g r e s idence in t h i s 
s t a t e i f he r e s i d e s in s t a t e and o f f army r e s e r v a t i o n 
w i th i n t e n t i o n o f e s t a b l i s h i n g r e s i dence in t h i s s t a t e . 
Same a p p l i e s t o CCC Camp e n r o l l e e s and o f f i c e r s when 
camp Is not on m i l i t a r y r e s e r v a t i o n . " 

Very t r u l y , 

OS:mmh4 

OSCAR 

F i r s t 

STRAUSS 

A s s i s t a n t A t to rney General 
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STATE OFFICERS AND DEPARTMENTS: A , / , . . / 
Workmans Compensation pa i d by Ad jutant General under 

Code s e c t i o n 29.2/. - - The amount o f compensation to be pa i d 
i s measured by chap te r 85. However, such payment Is not made 
under s e c t i o n 85.49. 

September 27. I960 

THE ADJUTANT GENERAL 
S t a t e o f Iowa 
P.O. Box 616 
Des Moines 3, Iowa 

A t t e n t i o n : DONALD B. JOHNSON 
C o l , AGC, Iowa ARNG 
A s s t . Ad ju t an t Genera l 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 29 

August i960 , in which you submi t ted the f o l l o w i n g : 

" S e c t i o n 29 .27 , Code o f Iowa 1958, p rov ide s In p a r t : 
1 * * in the event any o f f i c e r or e n l i s t e d man s h a l l 
be k i l l e d * * , h i s dependents , as d e f i n e d by the Work-
mans Compensation Law o f the S t a t e s h a l l r e c e i v e the 
maximum compensat ion p r o v i d e d by tha t law*. 

" S e c t i o n 85.42 p r o v i d e s in p a r t as fo l lows? 'The f o l 
lowing s h a l l be c o n c l u s i v e l y presumed to be who l l y d e 
pendent upon deceased employee * * 2. A c h i l d o r 
c h i l d r e n under 16 years o f age * 

" S e c t i o n 85 .43 p r o v i d e s in p a r t as f o l l o w s : ' I f the 
deceased leaves dependent c h i l d , * * and the s u r v i v 
ing spouse r e m a r r i e s , then and in such c a s e , the u n 
p a i d p o r t i o n o f the compensat ion s h a l l be p a i d to 
the proper compensat ion tnus tee fo r the use and bene
f i t of such dependent c h i i d o r c h i l d r e n ' . 

" S e c t i o n 85.49 p r o v i d e s In p a r t as f o l l o w s : 'When 
* * , or a minor dependent , * * i s e n t i t l e d to compensa
t i o n under t h i s c h a p t e r , payment s h a l l be made to the 
c l e r k o f the d i s t r i c t c o u r t f o r the county i n which 
the i n j u ry o c c u r r e d , who s h a l l a c t as t r u s t e e , and the 
money coming i n t o h i s hands s h a l l be expended f o r the 

- use and b e n e f i t o f the person e n t i t l e d the re to under 
the d i r e c t i o n and o r d e r s of a Judge of the d i s t r i c t c o u r t 
* **. 

" I t i s d e s i r e d to p o i n t out t h a t b e n e f i t s p r ov i ded by 
S e c t i o n 29.27 are not a d m i n i s t e r e d by the I n d u s t r i a l 
Commissioner , but a re p a i d on approva l by the Ad ju tant 
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Genera l by warrant drawn on funds not o therwise app ro 
p r i a t e d , to dependents as d e s i g n a t e d by the Workmans 
Compensation Law i n an amount equal to the maximum 
compensation p r o v i d e d by the S t a t e law. ~~~ 

" O p i n i o n i s r e s p e c t f u l l y requested as to whether pay 
ments to a minor dependent , whose mother has r emar r i ed 
thereby i n v a l i d a t i n g her r i g h t t o f u r t h e r b e n e f i t s , 
s h a l l be p a i d to the c l e r k o f the d i s t r i c t c ou r t o f the 
county of r e s idence o f the minor as t r u s t e e f o r imcom-Se t e n t a as p rov ided by S e c t i o n 8 5 . 4 9 , or i s S e c t i o n 

5.49 c o n s i d e r e d not a p p l i c a b l e in a d m i n i s t e r i n g the 
above r e f e renced p r o v i s i o n s o f S e c t i o n ?9 .27 by t h i s 
department in t h i s c o n n e c t i o n . " 

In r e p l y t h e r e t o I am o f the o p i n i o n that payments to a 

minor dependent undsr the c i r c u m s t a n c e s d e s c r i b e d in your l e t 

t e r may not be pa i d to the c l e r k o f the d i s t r i c t cou r t o f the 

county In which the i n j u r y o c c u r r e d as p rov ided by S e c t i o n 

8 5 . 4 9 . My reason t h e r e f o r i s t ha t such payments so made 

a re not made as " compensat ion under t h i s chap te r " as p r o v i d e d 

by the f o r e g o i n g s e c t i o n 8 5 . 4 9 . Such payments are made under 

the p r o v i s i o n s of Chapter 29 , Code 1958, and not under Chapter 

85 . S e c t i o n 29.27 mere ly adopts the d e f i n i t i o n o f "dependents 

from Chapter 85 and f i x e s the amount to be pa id as measured by 

the Workmans Compensation Law. 

Very t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o rney Genera l 

OSjmmh 



CITIES AND TOWNS: A i r p o r t s -- An a i r p o r t i s not exempt under 
s e c t i o n '+27*1 (21)- of the Code u n l e s s t h e r e has been a 
conveyance to a c i t y or town. f C^v,,^,^ -4- i ' ~ > 

. I V be ptember 3 0 , i960 

Frank W. B e r l i n , D i r e c t o r 
Iowa A e r o n a u t i c s Commission 
L O C A L 

A t t e n t i o n ! Robert f¥. Nemmers, A s s i s t a n t 
D i r e c t o r 

Dear Mr. B e r l i n : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
September 12, i n which you made c e r t a i n i n q u i r i e s as to 
whether a p r i v a t e l y - o w n e d a i r p o r t s h o u l d be taxed when i t 
has been devoted t o p u b l i c use. 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

S e c t i o n ^27.1(21) , Code 1958, p r o v i d e s : ' 

"Exemptions. The f o l l o w i n g c l a s s e s o f 
p r o p e r t y s h a l l n o t v b e t a x e d : 

«\, * * * 

" 2 1 . P u b l i c a i r p o r t s . Any l a n d s , the use o f 
which ( w i t h o u t charge by or compensation to the 
h o l d e r o f the l e g a l t i t l e t h e r e t o ) has been g r a n t e d 
to and ac c e p t e d by the s t a t e o r any p o l i t i c a l sub
d i v i s i o n t h e r e o f f o r a i r p o r t o r a i r c r a f t l a n d i n g 
a r ea p u r p o s e s . " 

In o r d e r f o r the a i r p o r t i n q u e s t i o n to be exempt from 
t a x a t i o n , i t would be n e c e s s a r y t h a t a g r a n t t o , and acceptance 
by, the S t a t e or m u n i c i p a l i t y be g i v e n by the l e g a l t i t l e h o l d e r 
t h e r e t o w i t h o u t charge o r compensation* N o r m a l l y , governmental 
f u n c t i o n s e x e r c i s e d by the m u n i c i p a l i t y are p u b l i c i n n a t u r e , 
and are performed by the m u n i c i p a l i t y f o r the c o n v e n i e n c e , 
c o m f o r t and w e l f a r e o f the p u b l i c ftbhott v. C i t v o f pes 
Moines. 230 Iowa 

Mo-zv-i 



Frank W. B e r l i n , D i r e c t o r - 2 - September 3 0 , i 9 6 0 

A p u b l i c a i r p o r t , i n o r d e r to come w i t h i n the meaning 
as d e f i n e d i n s e c t i o n 1 + 2 7.l ( 2 l ) , Code 1958, must be under the 
e x p r e s s c o n t r o l o f the m u n i c i p a l i t y and the power to c o n f e r 
upon a p r i v a t e i n d i v i d u a l the r i g h t t o o p e r a t e the a i r p o r t 
on b e h a l f o f the c i t y must be e x p r e s s l y g r a n t e d by s t a t u t e , 
6 Am. J u r . , See. 3 5 , 3 6 , p. 2 3 , 2*+. 

T h e r e f o r e , i n answer to your q u e s t i o n , i n the absence,of 
any conveyance by the l e g a l t i t l e h o l d e r t o the S t a t e or a 
m u n i c i p a l i t y , such a i r p o r t does not q u a l i f y as a p u b l i c 
a i r p o r t and t h e r e f o r e does not f a l l w i t h i n the exemption as 
s e t out i n s e c t i o n ^ 2 ? . 1 ( 2 1 ) , Code 1958. 

Yours v e r y t r u l y , 

TWRibl 

THEOD0R W. REHMANN, dR. 
A s s i s t a n t A t t o r n e y G e n e r a l 



MOTOR VEHICLES: O p e r a t o r s 1 i c e n s e — M i n o r ' s s c h o o l l i c e n s e — 
S c h o o l o p e r a t o r s l i c e n s e o n l y v a l i d f o r d r i v i n g t o and f r o m 
t h e p a r t i c u l a r s c h o o l f o r w h i c h n e c e s s i t y t h e r e o f was shown 
upon g r a n t i n g l i c e n s e , . C o . . £ro.v\VU*\ Ov fcfc 

October 5, i 9 6 0 

Mr. Q. A. Cady 
F r a n k l i n County A t t o r n e y 
Hampton, Iowa 
Dear Mr* Cady: 

T h i s w i l l acknowledge r e c e i p t o f your o p i n i o n r e q u e s t , 
which s t a t e s : 

" I hereby r e q u e s t an o f f i c i a l o p i n i o n from your 
o f f i c e c o n c e r n i n g the i n t e r p r e t a t i o n of S e c t i o n 
321.19^ o f the 1958 Coda o f Iowa, the p e r t i n e n t p a r t 
o f which i s as f o l l o w s : 

, M . • . which l i c e n s e s h a l l e n t i t l e the 
h o l d e r t h e r e o f , w h i l e h a v i n g such l i c e n s e 
i n h i s immediate p o s s e s s i o n , to op e r a t e a 
motor v e h i c l e d u r i n g the hours o f 7*00 
o ' c l o c k a. m. to 6:00 o ' c l o c k p. m., over 
t h a most d i r e c t and a c c e s s a b l e r o u t e 
between the l i c e n s e e ' s r e s i d e n c e and h i s 
s c h o o l of e n r o l l m e n t , f o r the purpose o f 
a t t e n d i n g d u l y s c h e d u l e d c o u r s e s o f 
i n s t r u c t i o n a t such s c h o o l • • (Under
s c o r i n g h o u r s ) . 
MA young man 15 y e a r s o f age was g r a n t e d a s c h o o l 

d r i v i n g p e r m i t under S e c t i o n 321.191*-* On Sunday, w h i l e 
r e t u r n i n g from Sunday S c h o o l and Church, he was i n v o l v e d 
i n an aut o m o b i l e a c c i d e n t . 

"I would l i k e t o know whether, i n the o p i n i o n o f 
your o f f i c e , S e c t i o n 3 2 1 . l 9 ^ g i v e s him the r i g h t t o 
d r i v e the v e h i c l e back and f o r t h t o Sunday S c h o o l , o r 
whether t h i s p r o v i s i o n c o v e r s o n l y p u b l i c o r p a r o c h i a l 
s c h o o l s . The Sunday S c h o o l o p e r a t e d by the church which 
he i s a t t e n d i n g i s a r e g u l a r c o u r s e o f i n s t r u c t i o n , 
m e e t i n g every Sunday m o r n i n g . w 



Mr. Q. A. Cady 2 - October 5 , i960 

The Iowa Supreme C o u r t , i n %Cftnn Y' l ,9 ,B My^VJPt . I n ^ r a ^ c e 
Company. 231 Iowa 509, 1 N . i . 2d 682. s t a t e d t h a t s e c t i o n 
321.19*+) 1958 Code of Iowa, was e n a c t e d f o r the s a f e t y o f the 
p u b l i c . The Court i n t h a t c a s e c o n s t r u e d 321.19*+ s t r i c t l y , 
p o i n t i n g out t h a t a s c h o o l l i c e n s e i s v a l i d o n l y under s p e c i 
f i e d c o n d i t i o n s . 

S e c t i o n 321.19^, 1958 Code o f Iowa, p r o v i d e s t h a t a 
r e s t r i c t e d s c h o o l l i c e n s e w i l l o n l y be i s s u e d when a n e c e s s i t y 
t h e r e f o r i s shown. A p p l i c a t i o n s f o r r e s t r i c t e d s c h o o l l i c e n s e s 
must be accompanied by an a f f i d a v i t , from the s c h o o l board o r 
a u p e r i n t e n d e n t o f the a p p l i c a n t ' s s c h o o l , which s t a t e s the 
f a c t s deemed to j u s t i f y the i s s u a n c e o f such a l i c e n s e . Such 
a f f i d a v i t s are not b i n d i n g upon the Department o f P u b l i c 
S a f e t y , but a r e c o n s i d e r e d by the Department i n d e t e r m i n i n g 
whether to i s s u e the l i c e n s e . 

S i n c e such r e s t r i c t e d s c h o o l l i c e n s e s are o n l y i s s u e d upon 
a showing of a p a r t i c u l a r need, and s i n c e such l i c e n s e s ' v a l i d i t y 
i s s t r i c t l y r e s t r i c t e d to such need, i t i s apparent t h a t a l i c e n s e 
i s s u e d because i t i s shown t h a t t h e r e i s n e c e s s i t y to d r i v e t o 
and from a p a r t i c u l a r s c h o o l i s not v a l i d f o r d r i v i n g to and 
from any o t h e r s c h o o l , be i t a Sunday S c h o o l , a d a n c i n g s c h o o l , 
e t c . 

T h e r e f o r e , i t i s my o p i n i o n t h a t an i n d i v i d u a l i s s u e d a 
r e s t r i c t e d s c h o o l l i c e n s e f o r d r i v i n g to and from:a p a r t i c u l a r 
s c h o o l may not l a w f u l l y use t h a t l i c e n s e to d r i v e to and from 
some o t h e r s c h o o l , such as a Sunday S c h o o l . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F O b l 

( 



MOTOR VEHICLES -,-BOABD OF SUFEBVISOBS - I f the County Board of 
Supervisors has adopted a resol u t i o n l i m i t i n g the weight of trucks 
or other commercial vehicles on c e r t a i n bridges on secondary roads, 
and i f the l i m i t a t i o n s are designated by appropriate signs, under 

( Section 321.J+73, 1958 Code of Iowa, a truck or other commercial 
vehicle operation i n exoess of suoh l i m i t a t i o n would constitute an 
i l l e g a l aot, unless the truck or other oommerclel vehiole i s within 
.the exceptions stated In Section 321.^53, 1958 Code as amended* i 
( r ^ v l K h t * t * S b r f c ' 6 e . 4 e . * - , ^ c k i f t * by 

^ 0 

Kr, ^eher S, Sohroedar 
Jao&aea County attorney 
tfaquokata, Iowa 
Dear Hr. Sohroedar. 

In your l e t t e r of Sept mobs r 1 2 , 19*0, the following questions 
were submitted: 

• l a Jaokaoa County, wa aava a nuzber of ratfcar anolant 
bridge*, which are posted with rather low load H a l t s 
throughout our county road syatea, with the also o f our 
modern vehicles that servo the faraer. I t has bae» brought 
to ay attention that aaay that use the bridges, exceed the 
posted U n i t . She question that a r i s e s i n ay wind i s 
f i r s t mi a l l , whether or not t h e operation by a trucker of 
a vehicle In axoess of posted load U n i t e l a doing so 
i l l e g a l l y , M& secondly, i f i t i s s o t i l l e g a l , would ha 
be c i v i l l y l i a b l e to tha oounty f o r any damage ha ai#*t 
oauae to a bridge?" 
fhe County Board of Supervisors l a within tha meaning of " l o c a l 

a u t h o r i t i e s " , aa defined i n Station 321,1(**6), 1958 Oada of Iowa, 
Suoh a u t h o r i t i e s are granted tha fo l l o w i n g power under R a t i o s 
321 ,^73, Coda of lows* 

*?-oeal a u t h o r i t i e s with reapoot to highways undar t h e i r 
j u r l s d l o t l e n aay a l s o , by ordiacnoe o r r e s o l u t i o n , pro** 
h i b i t tha operation of trucks o r other oosaaroial 
v e h i c l e s , ffMi lapaja n o t a t i o n * aa tf |ha w e l ^ 
thereof, on designated highways, which p r o h i b i t i o n * and 
l i a i t a t i o n * s h a l l bs deal gnu tad by appropriate alga* 
placed on suoh h i hwsiys." (%pfcaais added) 
$inea the Board of Supervisors, aa a l o c a l authority, has tha 

power to l l a i t tha weight of trucks or other eaaaeraial v e h i c l e * 
aa highways undar t t a J u r i s d i c t i o n , i t l o g i c a l l y fellowa t h a t i t 
any i n I l k a aannar H a l t tha weight of truoka or other conaerolal 
vehiclaa on bridges aa a part of tha highway aysten over whlob 

&0-/Q-3 



Kr. Aaher B. Shoreeder 
Jackson County Attorney 
tfaquoketa, Iowa 

the County Board of Supervisor* has j u r i s d i c t i o n , ^na word 
•highways* i s defined i n f a c t i o n 321.1(43) as follows I 

*• Street' or 'airway' rsmonn tha e n t i r e width batwaan 
property l i n e s of avary way or plaoa of whatevar 
nature whan any part thereof Is open to tha use of 
the publlo, as a aattar of r i g h t , f o r purposes of 
vehicular t r a f f i c * * 
I f the Board of Supervisors has adopted a resolution 

r e s t r i c t i n g tha weight of trucks or other eocaarolsl vehicles 
on aorta i n bridges i n tha county, and i f tha l l a l t a t i a n s ara 
designated by appropriate s i gas, a truok or other ooaaeroial 
vehlel# oporation i n excess of such daslgnattd Hesitation would 
cons t i t u t e a v i o l a t i o n and henoa an i l l e g a l s et, unless tha 
truck or other ooaaeroial v e h i c l e l a within ana of tha exceptions 
stated i n Seat ion 3£l**t53, 1958 Coda of Iowa, as amended by tha 
58th Oeneral Assembly* 

In view of tha answer to your f i r s t question, i t i s not 
necessary to answer the second question. 

Very t r u l y yours, 



ELECTIONS: , 4 . 

No one may e n t e r the booth w i t h the v o t e r t o a s s i s t him 
In m a r k i n g h i s b a i 1 o t , ^ e x c e p t as p r o v i d e d i n s e c t i o n s 49.90, 52.18, 
and 52.19. Cod. 1958 ^ f r a w f f + t f ^ , ^ ^ * t 

0 
^ " i ' J j October 6, i960 

Hr. Charles H. Scholz 
Mahaska County Attorney 
Qskaloosa, Iowa 

Oear S i r : 
This w i l l acknowledge r e c e i p t o f yours of the 5th 

i n s t . In which you submitted the f o l l o w i n g : 
"Your o p i n i o n on the f o l l o w i n g question Is requested} 

'Is i t a v i o l a t i o n of the laws p e r t a i n i n g to the 
conduct of e l e c t i o n s f o r a judge of e l e c t i o n t o 
enter a v o t i n g booth then occupied or about to be 
occupied by a v o t e r and p o i n t out to the voter 
the l o c a t i o n on a v o t i n g machine or paper b a l l o t 
where the v o t e r must move a v o t i n g l e v e r or mark 
a b a l l o t i n order to c a s t h i s vote f o r or a g a i n s t 
any p a r t i c u l a r p u b l i c measure or f o r a p a r t i c u l a r 
o f f i c e to be f i l l e d at that e l e c t i o n , without 
f i r s t being requested to do so by the v o t e r ? 1 

"Our Mahaska County Audi t o r has informed me that he 
Intends to i n s t r u c t each and every judge of the general 
e l e c t i o n t o be held on November 8, I960 that the judge 
should make i t a p o i n t t o draw the v o t e r s ' a t t e n t i o n to 
the f a c t that t i i s r e i s a p u b l i c measure to be voted on 
a t t h a t e l e c t i o n , namely, ' S h a l l there be a convention 
to r e v i s e the C o n s t i t u t i o n and amend the same 1, and f o r 
such purpose t o enter the v o t i n g booth and p o i n t out on 
the v o t i n g machine the l e v e r s which must be p u l l e d to vote 
'Yes 1 or ®Hol on that q u e s t i o n . I f i n d no s t a t u t o r y pro* 
v i s i o n a u t h o r i z i n g or d i r e c t i n g a judge o f e l e c t i o n t o 
In any manner I n s t r u c t a v o t e r as t o how he s h a l l pro* 
caed to cast h i s b a l l o t , e i t h e r by machine or paper b a l l o t , 
u n t i l a proper request Is made t h e r e f o r by tha v o t a r In 
compliance w i t h tha p r o v i s i o n s of S e c t i o n 49.90 of the 
1958 Code of Iowa, 

"The s t a t u t e r e f e r r e d t o does r e q u i r e that a s s i s t a n c e be 
' given by two members of tha e l e c t i o n board only I f the 
v o t e r has made request t h e r e f o r and has taken the oath 
s p e c i f i e d in that s t a t u t e . 

bo-Jo - if 



Mr. Charles H. Scholz -2- October 6, I960 

" I have expressed the op i n i o n t o our County Auditor that 
such proposed a c t i o n by a judge of e l e c t i o n , In accordance 
w i t h h i s i n s t r u c t i o n s , i s improper and not authorized by 
s t a t u t e , but ha disput e s my o p i n i o n and I, t h e r e f o r e , r e * 
quest that you f u r n i s h me w i t h your advisory o p i n i o n on tha 
sub j e c t . Fundamentally, my p o s i t i o n i s that s i n c e the 
s t a t u t e s do not s p e c i f i c a l l y provide f o r such act by a 
judge of election!*: I t should be r e f r a i n e d from f o r the rea
son that i t provides too much opportunity f o r a judge of 
e l e c t i o n to c o n s c i o u s l y , o r unconsciously, i n f l u e n c e a 
p a r t i c u l a r v o t e r as t o the manner In which he s h a l l c a s t 
h i s vote on any p u b l i c measure or f o r any o f f i c e to be 
f i l l e d a t an e l e c t i o n . " 

In r e p l y t h e r e t o I advise that I agree w i t h your reasoning 
and c o n c l u s i o n s . They have c o n f i r m a t i o n i n an e a r l y o p i n i o n 
of t h i s department appearing In the Report of 1909, at page 
345, where i t Is s a i d : 

" T h i r d . No one may enter the booth w i t h the voter to 
a s s i s t him i n marking h i s b a l l o t except as provided i n 
s e c t i o n 1118 of the code." 
What i s designated as s e c t i o n 1118 i n the foregoing 

o p i n i o n , now app&ar9 i n s u b s t a n t i a l l y l i k e terms as s e c t i o n 
49.90. 

Confirmation i s a l s o found In s e c t i o n 52,18, Code o f 
1958, which provides the f o l l o w i n g : 

"52.18 Method o f voting,. A f t e r the opening of the 
p o l l s , the judges s h a l l not a l l o w any voter to pass 
w i t h i n the g u a r d r a i l u n t i l they a s c e r t a i n that ha i s 
duly e n t i t l e d t o vote. Only one v o t e r a t a time s h a l l 
be permitted to pass w i t h i n the g u a r d r a i l to vote* The 
oper a t i n g of the v o t i n g machine by the e l e c t o r w h i l e 
v o t i n g s h a l l be s e c r e t and obscured from a l l other per
sons, except as provided by t h i s chapter In cases of 
v o t i n g by a s s i s t e d e l e c t o r s . No vo t e r s h a l l remain 
w i t h i n the v o t i n g machine booth longer than one minute, 
and i f he s h a l l refuse t o leave i t a f t e r the lapse of 
one minute, he S h a l l be removed by the judges." 

And s p e c i f i c c o n f i r m a t i o n i s found i n s e c t i o n 52.19* Code of 
1958, p r o v i d i n g the method of a s s i s t i n g v o t e r s In terms as 

f o l l o w s : 



Mr, Charles H. Scholz -3- October 6, 1360 

"52.19 I n s t r u c t i o n s , i n case any e l e c t o r a f t e r e n t e r i n g 
the v o t i n g machine booth s h a l l ask f o r f u r t h e r i n s t r u c 
t i o n s concerning the manner of v o t i n g , two judges of op
p o s i t e p o l i t i c a l p a r t i e s s h a l l give such I n s t r u c t i o n s t o 
hlmi but no judge or o t h e r e l e c t i o n o f f l e e r or person 
a s s i s t i n g an e l e c t o r s h a l l In any manner request, suggest, 
or seek to persuade or induce any such e l e c t o r to vote any 
p a r t i c u l a r t i c k e t , or f o r any p a r t i c u l a r candidate, or f o r 
or a g a i n s t any p a r t i c u l a r amendment, q u e s t i o n , or p r o p o s i 
t i o n . A f t e r r e c e i v i n g such I n s t r u c t i o n s , such e l e c t o r 
s h a l l vote as i n the case o f an una s s i s t e d v o t e r . " 

Very t r u l y yours, 

0$tmmh*t 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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CONSERVATION: 1fU4>0 
A county c o n s e r v a t i o n board o r g a n i z e d under c h a p t e r 111A 
of the 1958 Code o f Iowa, cannot p r o p e r l y expend funds 
a l l o c a t e d t o I t by the county board o f s u p e r v i s o r s t o 
eq u i p a s t a t e c o n s e r v a t i o n o f f i c e r w i t h a two-way r a d i o 
t o f a c i l i t a t e the performance o f h i s d u t i e s as a s t a t e con
s e r v a t i o n o f f l e e r , p;Hor> f . * r 4 \ C * - .Sf fit*. 

I w * ^ W o ^ | 0 ^ ( c P October 12, I960 

I D 4 , 4 
j u*) |-> Harold 0, F i s c h e r , Stat© Representative 
1 ' J Welisburg 

Iowa 
W. W. S i n d l l a y e r . A s s i s t a n t County Attorney 
S u i t e 201 F i r s t n a t i o n a l B u i l d i n g 
Waterloo, Iowa 
Dear Gentlament 
Wthln one day of each o t h e r , you have submitted an i d e n t i c a l 
q u e s tion t o t h i s o f f i c e f o r our c o n s i d e r a t i o n . 

Your q u e s t i o n can be s t a t e d a s f o l l o w s * 
Can a county co n s e r v a t i o n boBr4 organized under chapter 
IMA of tha 195@ Coda of Iowa, p r o p e r l y expend funds 
a l l o c a t e d to i t by tha county boara of s u p e r v i s o r s , t o 
equip a s t a t e conservation o f f i c e r w i t h a two-way r a d i o 
t o f a c i l i t a t e the performance of h i s d u t i e s as a s t a t e 
conservation o f f i c e r ? 

I DA.6, Code of 1958, pr o v i d e s f o r a levy and c o l l e c t i o n of 
a tax t o ba u t i l i z e d by the county conservation board i n 
" c a r r y i n g out the powers and d u t i e s o f * a l d conservation 
board." 
111A.4, Code of 1058 makes a ra t h e r lengthy enumeration of 
the powers and d u t i e s of the county conservation board. 

107.13, Code of 1958 provides f o r the appointment o f s t a t e 
c o n s e r v a t i o n o f f i c e r s " t o enforce the laws* r u l e s , and regu
l a t i o n s , tha enforcement of which are h e r e i n Imposed on s a i d 
( s t a t e conservation) commission." 

In tha case of G r i t ton v. C i t y o f Pes Moines,, ik? Iowa 326, 
th© supreme co u r t had occasion t o r e i t e r a t e some o f tha r u l e s 
a p p l i c a b l e t o governmental agencies, t h a court said} 

'•They possess and can e x o r c i s e only tha powers 
(1) e x p r e s s l y granted by tha l e g i s l a t u r e 
(2) n e c e s s a r i l y o r f a i r l y i m p l i e d In o r i n c i d e n t t o 

tha powers e x p r e s s l y granted, and 
(3) those Indispensably e s s e n t i a l not merely 

convenient - - t o the d e c l a r e d o b j e c t s and purposes 
of tha m u n i c i p a l i t y . * * * -

" : 6,0-/0 ~ 
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The powers co n f e r r e d upon m u n i c i p a l i t i e s are t o he 
s t r i c t l y construed and when there i s u n c e r t a i n t y o r 
reasonable doubt as t o tha e x i s t e n c e of power i t 
w i l l be denied." 

In tha enumeration of tha powers and d u t i e s of t h a county 
con s e r v a t i o n board as set out i n s e c t i o n 111A.4, Coda of 1958, 
I f i n d no powers o r d u t i e s r e l a t e d to tha enforcement o f tha 
laws, r u l e s and r e g u l a t i o n s of the s t a t e conservation commis
s i o n , 

I m t h e r e f o r e of tha o p i n i o n t h a t a county conservation board 
organized under chapter 111A o f tha 1958 Code of Iowa, cannot 
p r o p e r l y expend funds a l l o c a t e d t o i t by tha county board of 
super v i s o r s , to equip a s t a t e c o n s e r v a t i o n o f f i c e r w i t h a two* 
way r a d i o to f a c i l i t a t e tha performance o f h i s d u t i e s as a 
s t a t e conservation o f f i c e r . 

Yours vary t r u l y , 

JHGknroh5 

JAMES H. GfilTTON 
A s s i s t a n t Attorney Genoral 



ELECTIONS: $^v^+«ti©vt«J ^ O Y W e v i f r 
Whether the c o n s t i t u t i o n a l convention question i s submitted to 
the votdrs on v o t i n g machines, or by separate paper b a l l o t s , 
Is in the d i s c r e t i o n of the boards of supervisors of the 
res p e c t i v e c o u n t i e s , or the c i t y or town councils} the duty 
of the county a u d i t o r In the p r i n t i n g of b a l l o t s f o r use on 

Mahaska County Attorney 
Oskaloosa, Iowa 

Oear S i n 

Thi s w i l l acknowledge r e c e i p t of yours of the 7th I n s t . In 
which you submitted the f o l l o w i n g * 

•* I have examined a copy of your o p i n i o n dated J u l y 20, 
I960 on the matter o f whether or not the c o n s t i t u t i o n a l 
convention question may be placed on vo t i n g machines. 
" I note that the f i n a l paragraph of your o p i n i o n s t a t e s 
t h a t such question 'may* be placed on v o t i n g machines 
•at the d i s c r e t i o n of the governing body of the govern* 
mental u n i t purchasing the machine, i . e . , Board of 
Supervisors, C i t y or Town C o u n c i l , 1 I am wondering 
whether In making t h i s statement you have given any 
c o n s i d e r a t i o n to the p r o v i s i o n s of Section 49,51, which 
provide that the County A u d i t o r s h a l l have charge o f 
the p r i n t i n g of b a l l o t s i n h i s county. 
"Here In our county there Is a disagreement between 
our Board of Supervisors and our County Audi t o r as 
t o whether or not the c o n s t i t u t i o n a l convention 
measure s h a l l be placed on the v o t i n g machine, o r 
voted on a separate b a l l o t , I , t h e r e f o r e , request 
c o n f i r m a t i o n of the statement made i n your o r i g i n a l 
o p i n i o n that I t i s the Board of Supervisors that has 
the d i s c r e t i o n as t o the p l a c i n g of the question on 
the v o t i n g machine. M 

In r e p l y t h e r e t o , I advise as f o l l o w s : 
In c o n f i r m i n g the views expressed In the foregoing o p i n i o n , 
t h a t the Board o f Supervisors has the d i s c r e t i o n as t o tha 
p l a c i n g of the c o n s t i t u t i o n a l convention question upon the 

Lo-/o - 7 
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v o t i n g machine as au t h o r i z e d by S e c t i o n 52.2, Code 1958, p r o v i d 
ing as f o l l o w s : 

"52.2 Purchase. The board o f supervisors of any county, 
o r the c o u n c i l of any incorporated c i t y or town i n the 
s t a t e may, by a two-thirds vote, a u t h o r i z e , purchase, and 
order the use of v o t i n g machines i n any one or more v o t i n g 
p r e c i n c t s w i t h i n s a i d county, c i t y , or town, u n t i l other
wise ordered by s a i d board of supervisors or c i t y or town 
c o u n c i l , 1 * 

i t seems c l e a r that by reason of the p r o v i s i o n s of s e c t i o n 
52,24, Code 1958, p r o v i d i n g as f o l l o w s i 

"52.24 What s t a ^ u t a * apply separate b a l l o t s . A l l 
of the p r o v i s i o n s ©F"tit* e l e c t i o n law now in f o r c e and 
not i n c o n s i s t e n t w i t h the p r o v i s i o n s of t h i s chapter 
s h a l l apply w i t h f u l l f o r c e to a l l c o u n t i e s , c i t i e s , and 
towns adopting the use of v o t i n g machines. Nothing In 
t h i s chapter s h a l l be construed as p r o h i b i t i n g the use of 
a separate b a l l o t f o r c o n s t i t u t i o n a l amendments and other 
p u b l i c measures." 

the county a u d i t o r , under the p r o v i s i o n s of s e c t i o n 49.51, 
Code 1958, p r o v i d i n g as f o l l o w s : 

"49.51 County a u d i t o r to control p r i n t i n g . For a l l e l e c 
t i o n s held under t h i s chapter, except those of c i t i e s o r 
towns, tha county a u d i t o r s h a l l have charge of the p r i n t 
i n g o f b a l l o t s In h i s county, and s h a l l cause t o be 
placed thereon the names o f a l l candidates which have been 
c e r t i f i e d t o him by the s e c r e t a r y of s t a t e , i n the order 
the same app&Bt upon s a i d c e r t i f i c a t e , together w i t h those 
of a l l other candidates to be voted f o r th e r e a t , whose 
nominations have been made i n conformity w i t h law." 

has a m i n i s t e r i a l duty t o perform i n the p r i n t i n g of the b a l 
l o t s f o r use on the v o t i n g machine* 
T h i s s i t u a t i o n had the c o n s i d e r a t i o n of the I n s t i t u t e of P u b l i c 
A f f a i r s , State U n i v e r s i t y of Iowa, Iowa C i t y , where on page 10 
of the brochure t i t l e d i "A P r e l i m i n a r y Report of an A n a l y s i s 
o f the E f f e c t s of the Use of V o t i n g Machines i n Voting on 
Sp e c i a l Questions i n Iowa — 1920 t o 1956" the same view was 
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h e l d i n tha f o l l o w i n g terms: 
"On J u l y 2 0 , I960, the Attorney General Issued an o p i n i o n 
i n which I t was s t a t e d that v o t i n g machines may be used 
In v o t i n g on the que s t i o n o f C o n s t i t u t i o n a l r e v i s i o n i n 
the I960 general e l e c t i o n . 

"Therefore, I t would seem tha t the question whether v o t 
ing machines or separate paper b a l l o t s are t o be used 
In v o t i n g on s p e c i a l questions remains to be s e t t l e d by 
l o c a l o f f i c i a l s . For s t a t e and county i s s u e s , t h i s means 
that each county board of s u p e r v i s o r s , probably a c t i n g In 
conjunction w i t h the county a u d i t o r , as the o f f i c e r 
charged w i t h the r e s p o n s i b i l i t y of p r o v i d i n g b a l l o t s and 
other e l e c t i o n s u p p l i e s , must decide whether machine o r 
paper b a l l o t s are to be used i n v o t i n g on each s p e c i a l 
question i n I t s county." 

Yours very t r u l y , 

QS:mmh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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TAXATION: property Tax: Homestead & Military Service Tax Exemption: 
Gne; Jio Idi ng an accepted offer to buy qualifies as an owner for purposes 
of the Homestead & Military Service Tax Exemption. y W < l m r i a 

0>CUvm * v f ^Vv , T * y / 0 f V Wo) * (* 0 - /0--3 

October 13, 1960 

Mr, John J. O'Connor, Chairman 
Iowa State Tax Commission 
State Office Building 
Oes Moines, Iowa 

Dear Mr, O'Connor: 

This will acknowledge receipt of your request of October 12, I960, 

which reads as follows: 

"In regard to an opinion of the Attorney General's Office of 
July 14, 1960, there is confusion as to the manner of distinguish
ing between an 'offer to buy* and a 'contract of purchase* In regard 

. to Homestead & Military Service Tax Exemption. The Property Tax 
v Division respectfully requests an opinion In this matter." 

First, It should be noted that the opinion of July 14, 1960, simply 

held that a person holding only "an offer to buy or purchase" real estate is 

not_ entitled to either Homestead or Military Service Tax Exemption. This 

Is absolutely correct, Iowa Code Section 425.11(2) requires a recorded 

contract of purchase with a 10% down payment. As you have stated, the 

confusion has arisen in distinguishing between a "contract of purchase" 

and an "offer to buy". 

As stated in the opinion of July 14, 1960, two of the elements 

necessary for the creation of a contract are offer and acceptance. First 

comes the offer, then the acceptance. When the offer has been accepted, 

( the arrangement Is no longer an offer to buy—it Js a contract of purchase. 

'iV-i:' 
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Therefore, the statutory requirement of a "contract of purchase" is met* 

Now, this type of arrangement can be physically carried out either by 

use of one or by use of two documents. In the tatter case, a written offer 

is made by the buyer and given to the seller. The buyer then can execute 

a separate document referring to and accepting the offer of the seller. 

Together, the documents make up a contract of purchase to meet the statutory 

requirement. 

We believe more confusion is caused when a single document is used, 

because It will usually have a heading saying "Offer to Purchase Real Estate" 

or "Offer to Buy Real Estate". Following this heading usually will be the 

terms of the offer/ including the price, then comes the signature of the 

prospective buyer, also known as the offeror. Below this will be a statement 

of acceptance followed by the signature of the seller. An example of the 

acceptance statement Is: 
H| hereby accept the foregoing offer this day of 

, 19 , and agree to pay the real estate 
agent's commission amounting to . . . Dollars. 

Seiier 

Spouse of Seller " 

Once this document is signed by both parties, a valid contract of 

purchase is created provided the remaining requisites of a contract Have been 

met. For all practical purposes, we need not consider these remaining 

requisites. The important thing is that with the signed offer and the signed 

acceptance, a contract of purchase Is created notwithstanding the fact that the 
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document Is labeled an '•offer to buy or purchase". 

In addition, this document will frequently contain a statement as one 

of the terms of the offer, saying that if the offer Is accepted, a contrail 

of purchase is created. An example Is: 

''13. If this offer is accepted, it becomes a binding contract 
for the sale and purchase of the above described real estate.1* 

It is our opinion that this single document type of offer to buy, 

containing an acceptance statement, need not contain a statement similar 

to the one lust quoted to become a valid contract of purchase, but frequently 

such a statement will be found, 

In conclusion, an "Offer to Buy" that shows that it was expressly 

accepted by the seller of the property, and which clearly shows that not less 

than 10% of the purchase price named therein has actually been paid to the 

seller, and which has been recorded in the office of the County Recorder of 

the county in which the property Involved is located, definitely comes within 

the requirements of Subsection 2, of Section 425.11, 1953 Code of Iowa. 

In addition, such an "Offer to Buy" with such "acceptance" by the 

seller is sufficient to enable the holder or offeror to apply for a Military 

Service Tax Exemption as the equitable or legal owner of the property. 

This, again, i s because the accepted offer to huy j s a "contract of purchase". 

The "Offer to Buy", with the acceptance clause, in such cases need not be 

recorded/ and neither Is It required that 10% of the purchase price named be 

actually paid. (Section 427.5, Code of Iowa ( 1 9 5 p . 
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An offer to buy with acceptance clause is enclosed for illustrative 

purposes. When signed by both setter and buyer, it becomes a contract of 

purchase sufficient to meet the statutory requirements for both Military 

Service and Homestead Tax Exemptions. 

Very truly yours, 

William E. Adams 
Assistant Attorney General 

WEA:fs 
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/ A ' October 14, 1960 " . 
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Board of Control of State I n s t i t u t i o n s 
State O f f i c e Building 
L 0 C A 1 

Res W. H. Burke, Director 
Iowa State Industries 

y 
Gentlemen: 

^ 7 

• 

$ 0 

Mr. Burke*a l e t t e r to t h i s department reads as follows: 

"1. There i s established at the State Penitentiary at . 
Fort Madison and also the Reformatory at Anamosa, r e 
spectively, an industries revolving fund, which i s com
posed of the receipts from the sales of a r t i c l e s and 
products produced, and from the sale of obsolete and 
discarded property belonging to the various i n d u s t r i a l 
departments. Would i t require l e g i s l a t i v e action to 
consolidate these two revolving funds? 

2. Amendment by the 1959 Le g i s l a t u r e , section. 246.27, 
permits the use of such funds, i f available, at the d i s 
c r e t i o n of and with the approval of the Board of Control, 
to be used to provide vocational and educational f a c i l i t i e s 
and services f o r such inmates at the i n s t i t u t i o n s named. 
Payments from said funds to be made i n the manner as are 
payments from the appropriations t s a l a r i e s , support and r 
maintenance of the institutions under the j u r i s d i c t i o n of 
the Board of Control. ; '*'''• 

Our question i s t h i s : Can the Board U t i l i z e d funds from, 
one inst i t u t o n s f o r the benefit of others; f o r instance 

< i f Anamosa has a surplus, can part of these funds be used 
to provide the vocational and educational f a c i l i t i e s at 
Port Madison," , 



*>2-

Section 246.27, Cod* of Iowa 19S8> as emended by the sath 
General Assembly reeds as follows* 

"The funds created and described I n section 246*216 a h u l l 
be used only f o r e s t a b l i s h i n g and a e l n t s l n i n s industries 
f o r the employment of the lruaataa at the respective l a 
s t i t a t ions named, except that such funds, I f a v a i l a b l e , 
may, at the d i s c r e t i o n of and lithethe approval of the 
board of c o n t r o l , bo used t o provide vocations! and ed
ucational f a c i l i t i e s and services f o r such inmates at 
the. i n s t i t u t i o n s nomad, and payments from said funds 
s h a l l be made i n the same oannar as are payments f o r the 
appropriations, s a l a r i e s * support and maintenance of the 
I n s t i t u t i o n s under the j u r i s d i c t i o n of the board of con
t r o l . " 

and on the basis of' t h i s statute which I s c l e a r and uuotabi&ucus 
your question i s answered i n the negative. 

Very t r u l y yours, 

3 A s s i s t a n t Attorney (Jeoeral 

CHPtmk 
cct Board (3) Mr. Boar 

Mr* Brown 
Mrs. Wright 
P i l s S 



Share account or shares In a b u i l d i n g aid loan a s soc i a t i o n p p e r a t i n g 
under Chapter 338, Laws of the 58th G.A., means part of the savings 
l i a b i l i t y of the a s s o c i a t i o n c r e d i t e d to the a^ o unt,-gf^t£e h o l i e r 
of such shares. ( to ^ a v ^ * n .Xlif**®^ \ U ^ t W . 

s , m W r t f c o ^ * - " - l O - | V U O c t A.r - . l F . I960 
V •* - • V 

iMkHon. Chet B. Akers 
^ A u d i t o r of State 

L O C A L 

At t e n t i o n t George T. Carson, Supervisor 
Savings and Loan Department 

Dear Mr. Carson* 
This w i l l acknowledge r e c e i p t of your l e t t e r of October 

12 i n which you s t a t e the f o l l o w i n g : 
Enclosed i s a copy of a l e t t e r from the Federal Savings 
and Loan Insurance Corporation, Washington, D. C., in 
response to a l e t t e r from Mr. Robert H. Bush, P r e s i d e n t , 
Federal Home Loan Bank of Des Moines, w i t h regard to 
forms of Optional Share C e r t i f i c a t e and F u l l Paid Share 
C e r t i f i c a t e submitted by the Cedar F a l l s Savings and 
Loan A s s o c i a t i o n , Cedar F a l l s , Iowa. 

The l e t t e r requests an opi n i o n from the Attorney General. 
The forms submitted by the Cedar F a l l s Savings and Loan 
A s s o c i a t i o n make p r o v i s i o n f o r s c e r t a i n number of shares 
a t a s t a t e d par value o f $100.00. We do not b e l i e v e as 
such they are au t h o r i z e d under the new law. 

We b e l i e v e that the word 'share' describes m u t u a l i t y i n 
that the members share equal s t a t u s In earnings of the 
a s s o c i a t i o n but that the word does not p r o p e r l y d e s c r i b e 
the f i x e d amount of d o l l a r s t h a t i s i n the savings ac
count of a member, or i s represented In the C e r t i f i c a t e , 
We b e l i e v e f u r t h e r that the 'share 1 c e r t i f i c a t e s should 
evidence the money value of the savings account e i t h e r as 
a f u l l y paid sum or as r e f l e c t e d from time t o time by ad* 
d i t l p n s and withdrawals* The Iowa s t a t u t e s s t s t e 'The 
savings l i a b i l i t y of an a s s o c i a t i o n i s not l i m i t e d , but 
S h a l l c o n s i s t only of the aggregate amount of share ac
counts of i t s members, p l u s d i v i d e n d s c r e d i t e d to such 
account, l e s s redemption and withdrawal payments.' 

: £ o - / o - / o 
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I t f u r t h e r s t a t e s '•.... a member may make a d d i t i o n s 
to h i s share account i n such amount and a t such times 
as he may e l e c t . Share accounts s h a l l be opened f o r 
cash.' S e c t i o n 11.2, chapter 338, reads as f o l l o w s * 
"An account book may be issued to each share account 
holder on the books of the a s s o c i e t i o n and such account 
book s h a l l , i f Issued, i n d i c a t e the withdrawal value of 
the share account. A separate c e r t i f i c a t e f o r a share 
account may be issued i n l i e u of an account book i n form 
to be approved by the s u p e r v i s o r . ' 
in r e p l y t o the fo r e g o i n g , I would a d v i s e you t h a t I now 

concur i n the views expressed by you t h e r e i n . In a d d i t i o n , 
and a s c o n f i r m a t i o n t h e r e o f , I cat) a t t e n t i o n to the d e f i n i t i o n 
of 'share account or shares' as set f o r t h In s e c t i o n 2, sub
s e c t i o n 16, chapter 338, Acts of the 53th General Assembly, 
as f o l l o w s * 

'Share account o r shares' s h a l l mean t h a t p a r t o f the 
s a v i n g s l i a b i l i t y o f t h e a s s o c i a t i o n which i s c r e d i t e d 
to t h e a c c o u n t of the holder t h e r e o f . 1 

Very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0Stmmb4 
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Where a vacancy In county n o m i n a t i o n e x i s t s , and such vacanc 

Is f i l l e d by the County C e n t r a l Committee, the County A u d i t o r has 
no o t h e r a u t h o r i t y o r duty than t o p l a c e the name o f such vacancy 

Mr. Oonald L. Mel son 
Story County Attorney 
Nevada, Iowa 

Dear Mr. Nelsons 

This w i l l acknowledge r e c e i p t of yours of October 17, i n 
which you s t a t e the f o i l owlngi 

"Request f o r an Opinion, 
••(1) One Thomas Joseph Kenworthy f i l e d a p e t i t i o n In the -
Story County D i s t r i c t Court on August **th, I960, In which 
he asked f o r a d e c l a r a t o r y judgment, in h i s p e t i t i o n 
(copy of same being included h e r e i n , and marked E x h i b i t A), 
he a l l e g e d that on June 22nd he made a p p l i c a t i o n to r e g i s t e r 
t o vote i n Ames, and that the C i t y C l e r k refused f o r the 
reason that he was not a r e s i d e n t . 
"(2) The case proceeded t o t r i a l , and on October 3rd, 
I960, D i s t r i c t Judge John M. Schaupp handed down a 
d e c i s i o n (thermofox copy of the same being enclosed 
h e r e i n , marked E x h i b i t 8 ) , wherein he found that he 
was not a res i d e n t on June 22nd, I960, 
"(3) On September 2nd, the same Thomas Joseph Kenworthy 
f i l e d an a f f i d a v i t of candidate f o r the o f f i c e of County 
Recorder. Attached to i t was a c e r t i f i c a t e of nomination 
executed by the County Chairman and County Vice-Chairman 
of the Democratic P a r t y . ( P h o t o s t a t i c copy of a f f i d a v i t 
and other papers, marked ExNblt C enclosed herein.) 

" I n view of the Court's r u l i n g i n the case f i r s t r e f e r r e d 
. t o , the County A u d i t o r has submitted the question to me 
as to whether or not he Is l e g a l l y a candidate f o r the 
o f f i c e of County Recorder. (Thermo-fax copy of the County 
A u d i t o r ' s request f o r an o p i n i o n enclosed herein a l s o . ) 

4 3 
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" I hereby submit to you a request f o r an opinion w i t h 
respect t o the questions submitted t o me by the Story 
County A u d i t o r , I t so happens that i n a d d i t i o n to 
s e r v i n g as County Attorney here In Story County, I am 
a l s o Chairman of the Story County Republican Central 
Committee. Therefore, 1 am somewhat apprehensive that a 
d e c i s i o n handed down by my o f f i c e might be misconstrued 
as a p o l i t i c a l d e c i s i o n r a t h e r than a legal d e c i s i o n . For 
that reason, I am making t h i s request to your o f f i c e , 
"While I have not made an exhaustive research with r e 
spect to the questions r a i s e d h e r e i n , I would l i k e to 
d i r e c t your a t t e n t i o n t o Section M».15 of the Code, and 
a l s o to o p i n i o n of the Attorney General, 1911-1912, page 
601, which i s indexed under Sectton 39.17 of the Iowa Code 
Annotated, ( l i n e k a t page 86). 
t | might a l s o give you the questionable b e n e f i t of my 
o f f the top t h i n k i n g w i t h respect t o t h i s problem. I t 
would appear to me that we might w e l l have one f a c t u a l 
s i t u a t i o n on June 22nd, when he made a p p l i c a t i o n to r e g i s 
t e r as a vote, and we might s t i l l have another f a c t u a l s i t 
u a t i o n on September 2nd, I960, when he f i l e d h i s a f f i d a v i t 
of candidacy. I do not b e l i e v e that the f i n d i n g s In Judge 
Schaupp's op i n i o n would be n e c e s s a r i l y b i n d i n g so f a r as 
a second l a w s u i t I n v o l v i n g MS candidacy i s concerned. I t 
would appear to me that the only way that h i s name could 
be questioned on the b a l l o t would be by s t i l l another 
a c t i o n f o r a d e c l a r a t o r y judgment i n which the same issue 
was r a i s e d . And I f the Court found that the same f a c t s 
s t i l l e x i s t e d w i t h respect t o h i s residency on September 
2nd as they d i d on June 22nd, perhaps the h o l d i n g would 
be that he was not a r e s i d e n t of Story County, and thus not 
q u a l i f i e d to hold o f f i c e . 1 hope that the matters set f o r t h 
in t h i s l a s t paragraph w i l l not make t h i s problem any more 
d i f f i c u l t f o r you. I t may w e l l be that there are many other 
c o n s i d e r a t i o n s to be taken i n t o account. 
"I n c l o s i n g one f i n a l q u e s t i o n . I f i t appears that there 
i s a s e r i o u s question as to h i s residency, i s i t the duty 
of any o f f i c e r here i n Story County to r a i s e the question? 
Or would I t be a matter f o r some c l t l g e n to r a i s e independ
e n t l y ? " 

I advise as f o l l o w s : 
It appears from the f o r e g o i n g , and from other f a c t s pre

sented, in the nominations made at the June I960 primary, t h a t 
in the nomination 

there was a vacancy/for the o f f i c e of county recorder, t h i s 
vacancy a r i s i n g a f t e r the h o l d i n g o f the county convention, 
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I t appears a l s o such vacancy i n nomination could be, and was, 
f i l l e d by the naming of Thomas Joseph Kenworthy, pursuant to 
the terms of s e c t i o n 43.78, Code 1958, by the party County Cen
t r a l Committee* 

The party County Central Committee having so acted, and 
c e r t i f i e d the nomination of Thomas Joseph Kenworthy to the 
County A u d i t o r , the e f f e c t of such c e r t i f i c a t i o n , and the duty 
of the County A u d i t o r i n the premises, i s p r e s c r i b e d by Code 
s e c t i o n 43.88, which provides the f o l l o w i n g ; 

"43,88 C e r t i f i c a t i o n of nominations. Nominations made 
in case of vacancies, arid nominations made by s t a t e , 
d i s t r i c t , end county conventions, s h a l l , under the name, 
place of residence, and p o s t - o f f i c e address of the nominee, 
and the o f f i c e to which he i s nominated, and the name of the 
p o l i t i c a l party making the nomination, be f o r t h w i t h c e r t i 
f i e d to the proper o f f i c e r by the chairman and secr e t a r y 
of the convention, or by the committee, as the case may be, 
and i f such c e r t i f i c a t e i s received In time, the names of 
such nominees s h a l l be p r i n t e d on the o f f i c i a l b a l l o t the 
same as i f the nomination had been made'in the primary 
e l e c t i o n , * 4 

So, as st a t e d in the foregoing s e c t i o n , the duty of the 
County A u d i t o r , upon r e c e i p t of the c e r t i f i c a t e , was t o p r i n t 
the name so c e r t i f i e d , on the o f f i c i a l b a l l o t , If the c e r t i f i c a 
t i o n was received i n time. Such b a l l o t now having been p r i n t e d , 
bearing the name of such nominee f o r the o f f i c e of county r e 
corder, there appears to be no duty or a u t h o r i t y In the County 
A u d i t o r to a c t f u r t h e r In respect to t h i s matter. In t h i s con
n e c t i o n , see s e c t i o n 44.4, Code 1958, 

Very t r u l y yours, 

0S:ffimh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNTIES AND COUNTY OF F I C E R S : Z o n i n g -- S e c t i o n 3 5 8 A A 
does n o t exp a n d t h o s e p o w e r s e n u m e r a t e d i n f e c t i o n 3 5 8A• 3 
i n p r o v i d i n g f o r a c o u n t y b u i l d i n g c o d e . K«'Klvvnm ~\u u - - ^ f t ^ 

• ^ f ^ O c t o b e r 21 , i960 

Mr. R i c h a r d F. N a z e t t e 
L i n n County A t t o r n e y 
Cedar R a p i d s , Iowa 

; A t t e n t i o n ! Adam A* K r e u t e r , 
| A s s i s t a n t County A t t o r n e y 

Dear Mr. N a z e t t e ! 
i. 

T h i s i s t o acknowledge r e c e i p t o f your l e t t e r o f 
October 19» i960 i n which you ask, i n p e r t i n e n t p a r t , the 
f o l l o w i n g : 

^ w 0 u r problem c o n c e r n s the i n t e r p r e t a t i o n 
o f s e c t i o n 3 5 8 A A p a r t i c u l a r l y w i t h r e s p e c t t o 
the language i n which i t says 'and w i t h i n such 
d i s t r i c t s i t may r e g u l a t e and r e s t r i c t the 
e r e c t i o n , c o n s t r u c t i o n , r e c o n s t r u c t i o n , a l t e r a 
t i o n , r e p a i r , o r use o f b u i l d i n g s , s t r u c t u r e s 
or l a n d . ' Does t h i s expand the power o f the 
board o f s u p e r v i s o r s enumerated i n S e c t i o n 
358A.3« I f i t does expand t h o s e powers, i s 
t h i s broad enough to p e r m i t the board o f 
s u p e r v i s o r s to c r e a t e a co u n t y b u i l d i n g code 
so as to r e g u l a t e t he t y p e o f c o n s t r u c t i o n 
w i t h i n t h e v a r i o u s d i s t r i c t s o f L i n n County which 
have been zoned under t h e c o u n t y z o n i n g o r d i n a n c e ? 
F u r t h e r , does i t g i v e power t o t h e board o f s u p e r 
v i s o r s t o p r o h i b i t t h e use o f a quonset type 
b u i l d i n g f o r r e s i d e n t i a l p u r p o s e s ? In a more 
broad sense, does i t g i v e power t o the board of 
s u p e r v i s o r s t o r e g u l a t e t he a t y l e o f a r c h i t e c t u r e ? * 1 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s t 

S e c t i o n 358A.3 s e t s out the g e n e r a l powers o f the co u n t y 
board o f s u p e r v i s o r s to r e g u l a t e and r e s t r i c t t he type of 
s t r u c t u r e s which may be o c c u p i e d o r b u i l t o u t s i d e o f the 

V c o r p o r a t e l i m i t s o f any c i t y or town* In o r d e r t o a c c o m p l i s h 
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u n i f o r m i t y i n r e s t r i c t i o n , t h e board o f s u p e r v i s o r s i s g i v e n 
the o p t i o n t o d i v i d e the c o u n t y i n t o d i s t r i c t s i n o r d e r t o 
c a r r y out the purpose o f the powers which were c o n f e r r e d upon 
the board o f s u p e r v i s o r s i n s e c t i o n 358A .3» Code 1958. The 
purpose o f d i s t r i c t i n g i s to impose u n i f o r m r e s t r i c t i o n s and 
r e g u l a t i o n s but not t o a r b i t r a r i l y p r e v e n t the owners from 
i m p r o v i n g t h e i r p r o p e r t y , frehmftpn v. C H y 9f pes, Moifleff, 
200 towa 2 8 6 , 20k- N.9f. 267* T h e r e f o r e , i n answer t o your 
q u e s t i o n , s e c t i o n 35SA.4 , Code 1956, does not expand those 
powers enumerated i n s e c t i o n 358A«3» Code 1958. 

I f the board o f s u p e r v i s o r s wishes t o r e s t r i c t or r e g u l a t e 
the type o f c o n s t r u c t i o n t o be used i n the d i s t r i c t s o f the 
county as they now e x i s t , t he proper p r o c e d u r e f o r amending 
o r c h a n g i n g the r e s t r i c t i o n i s found i n s e c t i o n 358A . 6 , Code 
1958. In r e g a r d t h e r e t o , your a t t e n t i o n i s d i r e c t e d t o a 
ve r y r e c a n t c a s e , Bd. o f S^py. S g o ^ go. y^ Pa,s,a,he, 250 Iowa 
1293. 98 N.W. 2d 827* w h e r e i n the Supreme Co u r t p o i n t e d out 
t h a t where a person i s g r a n t e d a p e r m i t t o e r e c t s t r u c t u r e s 
i n c o m p l i a n c e w i t h the then e x i s t i n g z o n i n g o r d i n a n c e , the 
p e r m i t t e e i s v e s t e d w i t h the r i g h t t o t the s t r u c t u r e 
he d e s i r e s , k e e p i n g w i t h i n t h e c o m p l i a n c e o f the z o n i n g 
o r d i n a n c e . However, where the p e r m i t t e e had knowledge o f the 
pendency o f the z o n i n g amendment, even though he was i s s u e d 
a j j t t m i t , t h i s wests him w i t h no r i g h t to commence work s h o u l d 
the z o n i n g law be changed. In the absence o f s p e c i f i c s t a t u t o r y 
a u t h o r i t y , the county has no a u t h o r i t y to adopt a b u i l d i n g code 
such as t h a t found i n Chapter 4-13, Code 195&* However, t h i s 
does not mean t h a t the r e s t r i c t i o n p l a c e d upon c e r t a i n d i s t r i c t s 
might not p r e c l u d e the s t r u c t u r e s because o f h e i g h t r e s t r i c t i o n s 
o r s i z e o f b u i l d i n g , o r any p o r t a b l e o r p o t e n t i a l l y p o r t a b l e 
s t r u c t u r e s which may be used f o r r e s i d e n t i a l p u rposes. 

T h e r e f o r e , i n answer t o t h e o t h e r q u e s t i o n s propounded 
i n your l e t t e r , the county board o f s u p e r v i s o r s does not have 
the power to enact a b u i l d i n g code such as t h a t p r o v i d e d f o r 
i n Chapter 4l3> Code 1958, but i t does have the power to r e g u 
l a t e t h e ty p e o f s t r u c t u r e which may be used f o r res i d e n t i a l 
p u r p o s e s i f they come w i t h i n the p r o v i s i o n s as found i n s e c t i o n 
358A.3> Code 1958j but t h i s i n no way g i v e s the board o f 
s u p e r v i s o r s the power to r e g u l a t e the a r c h i t e c t u r e o f s a i d 
b u i l d i n g s w i t h i n those l i m t t s . 

V ery t r u l y y o u r s , 

THEDDOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y General 

TWRjbl 



T n e G o v e r n o r h a s n b a u t h o r I t y under s e c t i o n 247.5, Code 1958, 

to e n t e r i n t o a r e c i p r o c a l compact t h a t embraces w i t h i n i t s p r o 

v i s i o n s a l l j u v e n i l e s . 

October 21, I960 

IOWA LEGISLATIVE RESEARCH BUREAU 
Statehouse 
L O C A L 

A t t e n t i o n : Clayton Ringgenberg, D i r e c t o r 
Oaar Mr. Ringgenberg: 

Reference Is herein made to/yours of the 29th u l t . In 
which you sta t e d the f o i l owlngi 

"The L e g i s l a t i v e Research Bureau has been requested 
to conduct a study on j u v e n i l e laws in Iowa. I t has been 
suggested that the I n t e r s t a t e Compact on J u v e n i l e s be 
considered f o r adoption i n t h i s s t a t e . 
"Paragraph 10 of chapter 247 au t h o r i z e s the Governor of 
Iowa to enter into probation and parole compacts. Does 
the Governor have a u t h o r i t y under t h i s paragraph to 
enter i n t o the I n t e r s t a t e Compact on Juveniles? 
M | am e n c l o s i n g a copy of the compact under considera
t i o n . We w i l l be happy to f u r n i s h you any a d d i t i o n a l 
Information that you might need In making t h i s o p i n i o n , " 
In reply t h e r e t o , I c a l l your a t t e n t i o n to the s t a t u t e 

r e f e r r e d t o , being s e c t i o n 247,10, Code 1958, which provides 
the f o l l o w i n g ! 

"247.10 Reciprocal agreements w i t h other s t a t e s . The 
governor of the s t a t e ot lowe i s hereby auth o r i z e d and 
empowered to eiter Into compacts and agreements w i t h other 
s t a t e s , through, t h e i r duly c o n s t i t u t e d a u t h o r i t i e s , i n 
reference to r e c i p r o c a l s u p e r v i s i o n of persons j»n parole 
or probation and f o r the r e c i p r o c a l return of such per
sons to the c o n t r a c t i n g s t a t e s f o r v i o l a t i o n of the terms 
of t h e i r parole or p r o b a t i o n . " 
I am of the opinion that the foregoing s e c t i o n does not 

provide a u t h o r i t y In the governor to enter i n t o a probation 
and parole compact i n v o l v i n g j u v e n i l e s , except such j u v e n i l e s 

(*• ° ~/° -13 
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as have been c o n v i c t e d o f an I n d i c t a b l e o f f e n s e . I f i n d s u p p o r t 

f o r t h i s v iew i n the f a c t t h a t under s e c t i o n 247.5, Code 1958, 

the b o a r d of p a r o l e power e x t e n d s o n l y t o those persons c o n v i c t e d 

o f c r i m e and committed t o e i t h e r t h e p e n i t e n t i a r y o r t o the men's 

r e f o r m a t o r y . There i s no p r o v i s i o n f o r c o m m i t t i n g j u v e n i l e s t o 

such i n s t i t u t i o n s , e x c e p t t h o s e g u i l t y o f an I n d i c t a b l e o f f e n s e 

f o r w h i c h they may be committed t o the p e n i t e n t i a r y o r t o t h e 

r e f o r m a t o r y . 

T h e r e f o r e , t h e Governor has no a u t h o r i t y under s e d t i o n 247.10, 

Code 195S, t o e n t e r i n t o a r e c i p r o c a l compact t h a t embraces w i t h i n 

i t s p r o v i s i o n s a l l j u v e n i l e s , as t h e proposed one does. 

Y o u r s t r u l y , 

0S:mmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



m c ^ l A . ^ A / S . ^ g g j j ^ ^ ^ labor may not? be used on 
oounty fairgrounds whether owned by the county or by a f a i r association 
or society/*ln the absence of express statutory authority authorizing 

October 24, i 9 6 0 

Iowa State Highway Commission 
Ames, Iowa 
Attention} Molrln Larson 

Secondary Hood Engineer 
Dear Hr. Jkarssa* 
You neve requested aa opinion as to the following 
questions 1 

X* Hay county road equipment and labor 
be used f o r work oh county fairgrounds? 
2 . Does the answer to question one 
depend upon whether the fairground 
property i s owned by the oounty or 
by a f a i r association? 
3* I f county equ^psient end labor 
suiy be use* on oounty fairgrounds 
i s payment therefor required? 

In answer to the f i r s t questlea you ere referred 
to Section 174.13, 1958 Code of Iowa, whieh 
provides f o r a tax levy upon e l l the taxable 
property of the oounty t o e s t a b l i s h « fund known 
as the fairgrounds fund to be used f o r the purpose 
of " f i t t i n g up or purchasing fairgrounds* f o r 
the society. tindsr Sections 174*14 and 17^.15, 
I95S Code of Iowa, fairgrounds say be established 
with a oounty or d i s t r i c t f a i r society acting as 
agent f o r the county i n the erection of buildings, 
maintenance of grounds and buildings or any 
improvements constructed on such grounds. The 
fairground fund referred to l a Seofcion 174.18, 
1958 Cods of Iowa, may be expended only f o r the 
erection sad r e p a i r of the buildings or other 
peraaoent improvements on r e a l estate esquired 
f o r fairgrounds or f o r the payment of debts 
contraoted l a auoh erection or r e p a i r . 
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Mr. Ho ItIn Larson 

A review of the above statutory provisions indicates 
that a c q u i s i t i o n of property f o r and isproveoeat 
sad repair of fairgrounds i s to bs accomplished 
f r o s tha fund established f o r that purpose* 
Sootion 1 1 1 . 5 3i 1958 Code of Iowa, Is s p e c i f i o 
statutory authority f o r the oounty to permit use 
of salatsnsaoe equipment under i t s control l a 
s t a t s parks and other lands of the conservation 
eoKfflissioa* Za addition 455»13$<2>, 1958 Code 
of Iowa, i s authority f o r county equipment sad 
labor to be ussd f o r alaor repairs or eradiostloa 
of brush and wesds along open drainage dltohes. 
l a the l a t t e r instance the secondary road 
maintenance fundf or the weed fund, aa the ease 
say be. Is relaburssd f r o a the drainage d i s t r l o t 
fund benefitted. 
These are two instances In which there i s s p e c i f i c 
statutory authority f o r the use of county rosd 
equipment or labor f o r purposes other than road 
purposes. In the absence of such express authority 
I t i s we l l established that a aualelpal corporation 
or governmental sttb~dlvlslon may not use Ita read 
equipment other than as s t a t u t o r i l y authorized. 
1952 Attorney General Bsport, page 116; 1956 
Attorney General Seport, psge 2 0 1 . l a the 1952 
opinion the f o l l o w l a g appears: 

"The H a l t e d express power to ass 
secondary road equipment provided by 
the foregoing statute enacted by the 
53*4 Oenerel Assembly, I s , l a our 
Judgment, confirmation of the lack of 
say previous general power, express or 
implied, i n the board of supervisors 
to permit the ass of county equipaent 
f o r other than oounty purposes with qc 
without ooapsnsation. 
3ub>ot to the provisions of the pojrti^G 
of ssotioa 455 .135 . herstofore quoted, 
we are of the opinion that oounty equip* 
aent cannot be used f o r other than oounty 
purposes with or without eoapaneatioa to 
the oounty f o r such use." 

• Secondary 3oad Fund by See. 18, Chap. 139» 5?t*h 
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Mr. Delvia Larsen 

In the 1956 opinion the re-Hewing l a reported: 
»For further evidence of l e g i s l a t i v e 
intent see Seation 455.135 aa amended 
by Chapter 222, Section 1 , Aets of the 
56th General Assembly, wherein uae of 
county road machinery i s oonneotion 
with minor repairs to the works of 
levee and drainage d i s t r i c t s Is expressly 
authorised. That the l e g i s l a t u r e dseaed 
i t necessary to make the express authori
sation there l a contained further demon
strates l e g i s l a t i v e awareness of the 
H a l t a t ions on the powers of ths Board 
of Supervisors hereinabove set f o r t h . 
"Thus, i n conclusion, unless the 
machinery or equipment t o which your 
l e t t e r r efers Is no longer needed f o r 
oounty purposes, no authority exists 
for i t s lease or other d i s p o s i t i o n to 
any o i t y , town or , f o r that matter, to 
anyone i n ths absence of express statu
tory authorisation, l a short, the 
answer to your question i s l a the 
negative.* 

Therefore, oounty road equipaent end labor may not 
be used on oounty fairgrounds l a the absence of 
statutory authority authorising suoh use. 
l a answer to your second question, i t would not be 
si g n i f i c a n t whether the fairgrounds ars owned by 
the oounty or owned by a f a i r assoolatloa. Tha 
answer to question auober one would be the same. 
I t is,unnecessary to answer question 3 i n visw of 
the answer to question 1 . 

Very t r u l y yours. 



An i n d i v i d u a l h oTdTnT^ndpeTroTmTmj 3 contract" to I n s t a l l v o t l n q 
machines i s not barred thereby from representing h i s p o l i t i c a l 
p a rty as a witness to the t e s t i n g , and c e r t i f y i n g as to the con
d i t i o n of the v o t i n g machines. For so.witnessing and c e r t i f y i n g 
he i s not e n t i t l e d to compensation, but such w i t n e s s i n g and c e r t l -
t y i n g would not bar him from compensation provided by h i s c o n t r a c t . 

Co / Q> — i ̂  Octobe/ 26, i960 

Mr. Asher E. Schroeder 
Jackson County Attorney 
Maquoketa, Iowa 

D©ar Mr, Schroeder; 

This w i H acknowledge r e c e i p t o f your l e t t e r o f October 19. 

i 9 6 0 , i n which you s t a t e the f o l l o w i n g : 

"A q u e s t i o n has been r a i s e d In t h i s County, i n r e g a r d 
t o Chapter 9 5 , S e c t i o n 1, o f t h e A c t s of the R e g u l a r 
S e s s i o n of the SStb General Assembly (pages 127-128), 
w h i c h c o n c e r n s the e x a m i n a t i o n and t e s t i n g of v o t i n g 
machines to be used i n the County, 

" I n t h i s County, the i n d i v i d u a l s e l e c t e d by one of the 
p o l i t i c a l p a r t i e s , f o r such e x a m i n a t i o n and t e s t i n g , has 
a l s o been h i r e d by J a c k s o n County, t o s e t up and i n s t a l l 
s a i d machines. I t would appear as though he i s not o o l y 
e x a m i n i n g and t e s t i n g h i s own work, but I s , In a d d i t i o n 
b e i n g p a i d by the Couty f o r h i s work. 

"The q u e s t i o n s then would, b e i ( i ) Under the law, can 
one i n d i v i d u a l a c t as b o t h a r e p r e s e n t a t i v e o f h i s p a r t y 
a s an examiner o f t h e machines, and a l s o i n s t a l l and s e t 
them up as an employee o f t h e County* and (2) i f the 
answer t o No. I be y e s , would t h i s e f f e c t h i s r i g h t t o 
payment f o r h i s s e r v i c e s a s an employee, s i n c e under the 
law, no p r o v i s i o n i s made f o r payment t o one who a c t s as 
an examiner on b e h a l f o f a p o l i t i c a l p a r t y . " 

S e c t i o n 1 o f Chapter 95 o f the A c t s o f the 58th G e n e r a l 

Assembly p r o v i d e s the f o l l o w i n g * -1 

"SECTION I. S e c t i o n f i f t y - t w o p o i n t n i n e (52.9), Code 
-1958, i s hereby amended by a d d i n g t h e r e t o the f o l l o w i n g : 

' i t s h a l l be the duty o f the co u n t y a u d i t o r o r the c i t y 
c l e r k o r t h e i r d u l y a u t h o r i z e d a g e n t s not l e s s than 
t w e l v e (12) hours b e f o r e the o p e n i n g o f the p o l l s on t h e 

6 0-/0 -/s~ 
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morning of* the e l e c t i o n to examine and t e s t s a i d machines, 
Tha chairman of each p o l i t i c a l party s h a l l be n o t i f i e d In 
w r i t i n g of the time s a i d machines s h a l l be examined and 
tested so that they may be present, or have a representa
t i v e present* Those present f o r the exarolnation and t e s t * 
ing s h a i i s i g n a c e r t i f i c a t e which s h a l l read s u b s t a n t i a l l y 
as f o l l o w s : 

"The Undersigned Hereby C e r t i f y t h a t , having duly q u a l i 
f i e d , we were present and witnessed the t e s t i n g and prepara
t i o n of the f o l l o w i n g v o t i n g machines; that we b e l i e v e the 
same to be in proper c o n d i t i o n f o r use i n the e l e c t i o n of 

19 , that each r e g i s t e r i n g counter of 
the machine- i s set at OGOj tha t the p u b l i c counter Is s e t 
at 000; that the seal numbers end the p r o t e c t i v e counter 
numbers arc as i n d i c a t e d below. 

Signed .v 

R^puTHTcan 
p e m o c r a c • — 

Voting machine custodian . 
Dated . 19 

MachineTlumiSe"F """Seal Number P r o t e c t i v e Counter Number 

——•• ~ — — 1 • ! — — ! • ***~**t» 
^n^T^ose" vo t I hg "roach" ines present I y "equ i p'pad" wTt'h"' an"~af t e r * 
e l e c t i o n l a t c h and on e l l machines placed i n use a f t e r 
January )t 1 9 6 1 , i n t h i s s t a t e , the a f t e r - e l e c t i o n l a t c h 
s h a l l be f u l l y used by the e l e c t i o n o f f i c i a l s . * " 
In the view t h a t I take of t h i s s t a t u t e , there i s a duty 

Imposed upon e i t h e r the County A u d i t o r or the C i t y C l e r k , or 
t h e i r a u t h o r i z e d agents to examine and t e s t the v o t i n g machines 
before the opening of the p o l l s on e l e c t i o n day. 

Insofar as the agent appointed by a p o l i t i c a l party Is 
concerned, which i s the s i t u a t i o n d e scribed by you, i t Is to 
be s a i d that such agent does not examine or t e s t the machine} 
he o n l y c e r t i f i e s to the r e s u l t of the t e s t i n g and the examina
t i o n by the County Auditor or the C i t y C l e r k , or t h e i r a u t h o r i z e d 
agents. 
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In that s i t u a t i o n , I f i n d no I n c o m p a t i b i l i t y between so 
a c t i n g and h i s s i t u a t i o n as c o n t r a c t o r to set up end i n s t a l l 
the machine. As a matter of f a c t , h i s c e r t i f i c a t i o n that he 
b e l i e v e s the seme t o be i n proper c o n d i t i o n f o r use a t the 
e l e c t i o n i s a p l a l n l y - i m p l l e d c o n t r a c t u a l o b l i g a t i o n made by 
him as p a r t of h i s c o n t r a c t . 

I t h i n k , t h e r e f o r e , t h a t he i s not d i s q u a l i f i e d to a c t 
as an agent of a p o l i t i c a l party t o perform t h i s s t a t u t o r y 
duty. For the s e r v i c e performed, he would not be e n t i t l e d to 
compensation. H i s a c t i o n In so w i t n e s s i n g and c e r t i f y i n g , 
w h i l e being i n a sense p o l i t i c a l a c t i v i t y , would have no a f * 
f e e t upon h i s r i g h t t o the compensation provided t o be pa i d 
f o r i n s t a l l i n g the machine, such p o l i t i c a l a c t i v i t y being 
a u t h o r i z e d by s t a t u t e . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSjmmh** 



SCHOOLS: R j g x a a nUation. Under s e c t i o n 275.12 a p e t i t i o n 
f o r r e o r g a n i z a t i o n cannot be r e a c t i v a t e d once i t has been d i s m i s s e d 
e x c e p t by r e - p e t i t i o n I n g p r o v i s i o n s i n s a i d s e c t i o n . 

October 26, i960 

5 JZ_ 

Mr. C. F. G r e e n f i e l d 
G u t h r i e County Attorney 
. Bayard, lowe 

Dear Mr. G r e e n f i e l d : 
This Is to acknowledge r e c e i p t of your l e t t e r of 

September 13 In which you made c e r t a i n i n q u i r y w i t h 
respect t o the r e a c t i v a t e d p e t i t i o n f o r r e o r g a n i z a t i o n 
of a school d i s t r i c t which has been dismissed in a 
p r i o r a c t i o n . Your a t t e n t i o n i s d i r e c t e d to the case 
of Lewis Cons. Sch. P j s t . v. fed, of Ed., 250 Iowa 1107* 
97 N.w. 2d 100, wherein tne court held that the subject 
matter no longer e x i s t s when the p e t i t i o n f o r r e o r g a n i z a 
t i o n has been dismissed. The proper procedure f o r pre
s e n t i n g a p e t i t i o n f o r r e o r g a n i z a t i o n Is found In s e c t i o n 
275.I2 et seq. which p r o v i s i o n s are e x c l u s i v e and con
t r o l l i n g t o a l l School r e o r g a n i z a t i o n s . 

There i s no express s t a t u t o r y a u t h o r i t y to accomplish 
which you have o u t l i n e d i n your l e t t e r . Therefore, the 
p e t i t i o n for r e o r g a n i s a t i o n cannot be r e a c t i v a t e d once 
I t has been disposed of and the dec is ion f i n a l . 

Yours very t r u l y , 

THE000R W. REHMANN, JR. 
A s s i s t a n t Attorney General 

TWRikvr 



A n o n m i l i t a r y husband o f an I n d i g e n t w i f e who se r v e d i n the 
m i l i t a r y f o r c e s i s not e n t i t l e d t o the b e n e f i t s p r o v i d e d by 
Chapter 250, Code m 8 \ ^ ^ £ S h ^^ff^ij C c r r . CeWo 

October 27, I960 

Mr. Wi11 lam Pappas 
C e r r o Gordo County A t t o r n e y 
Mason C i t y . Iowa 

Dear Mr. Pappasj 

T h i s w i l l acknowledge r e c e i p t o f t h e l e t t e r o f Mrs, A l i c e C. 

Sweeney, E x e c u t i v e S e c r e t a r y o f t h e S o l d i e r s R e l i e f Commission, 

C e r r o Gordo County, i n w h i c h she s t a t e d the f o l l o w i n g ! 

"1 em w r i t i n g you f o r on o p i n i o n ! 

" A c c o r d i n g t o the Iowa Code - R e l i e f f o r S o l d i e r s , 
S a i l o r s and M a r i n a s , Chapter 250 I t reads: f o r the r e 
l i e f o f , and t o pay the f u n e r a l expenses o f h o n o r a b l y d i s 
c h a r g e d i n d i g e n t men and women o f the U n i t e d S t a t e s who 
s e r v e d i n the m i l i t a r y o r n a v a l f o r c e s of the U n i t e d 
S t a t e s In any war, and t h e i r i n d i g e n t w i v e s , widows and 
minor c h i l d r e n not over e i g h t e e n y e a r s o f age, h a v i n g 
l e g a l r e s i d e n c e i n the c o u n t y . 

"Now I have a case where the v e t e r a n happens t o be the 
w i f e and mother o f f i v e c h i l d r e n . The husband i s t o t a l l y 
d i s a b l e d and i n a s e r i o u s c o n d i t i o n needing m e d i c a l c a r e 
on a l o c a l l e v e l u n t i l he can be a d m i t t e d t o the U n i v e r 
s i t y H o s p i t a l . 

"When the v e t e r a n i s t h e m a l e , f a t h e r of the c h i l d r e n and 
h i s w i f e i s i n need o f m e d i c a l c a r e and he q u a l i f i e s , 
c a r e can be g i v e n from o ur f u n d s * Can t h i s law be con
s t r u e d t o mean t h a t the v e t e r a n , who happens t o be t h e 
w i f e , can be g i v e n a s s i s t a n c e from S o l d i e r s R e l i e f f u n d s ; 
Does i t work b o t h ways? 

»I c a l l e d t he county a t t o r n e y and he suggested t h a t 1 get 
an o p i n i o n from your o f f i c e . 

" T r u s t i n g 1 have made the p o i n t c l e a r and tha t I may ex* 
pect a r e p l y as soon as p o s s i b l e , j am," 
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In r e p l y thereto I advise t h a t In my opinion a n o n m i l i t a r y 
husband o f an Indigent w i f e who served in the m i l i t a r y forces 
Is not e n t i t l e d to the b e n e f i t s provided by Chapter 250, Code 
1958, My reason f o r t h i s c o n c l u s i o n i s found i n the l e g i s l a 

t i v e h i s t o r y of that chepter d e s c r i b i n g those e n t i t l e d to the 
b e n e f i t s thereof. Such h i s t o r y d i s c l o s e s t (Iowa Code Anno
t a t e d , Volume 11, page 630) 

"Immediately p r i o r to i t s amendment In 19^5, t h i s sec
t i o n provided that the b e n e f i c i a r i e s of the fund there
by a u t h o r i z e d should include honorably discharged, 
' i n d i g e n t United States s o l d i e r s , s a i l o r s , marines, and 
nurses who served i n the m i l i t a r y or naval forces o f the 
United States In any war and t h e i r Indigent wives, widows, 
and minor c h i l d r e n , not over fourteen years of age i f boys, 
nor s i x t e e n i f g i r l s , having e le g a l residence i n the 
county.' The present p a r a l l e l p r o v i s i o n in t h i s s e c t i o n 
was s u b s t i t u t e d f o r the quoted p r o v i s i o n by the 19^5 
amendment." 

Thg amendment r e f e r r e d to appears as Chapter 12*», taws of 
the 51st General Assembly. Section I thereof amended s e c t i o n 
3828,051, Code 1939, by s t r i k i n g a l l a f t e r the word "Indigent" 
i n l i n e s seven and e i g h t , and s u b s t i t u t i n g t h e r e f o r , "men and 
women of the United States who served in the m i l i t a r y or naval 
f o r c e s of the United States In any war, and t h e i r indigent wives, 
widows and minor c h i l d r e n not over eighteen years of age, having 
o l e g a l r e s i d e n t i n the county," Said s e c t i o n 3328,051, Code 
1939, as amended now appears as -section 250.1, Code 1958. 

Se c t i o n 6 of s a i d Chapter 124, 51st 6.A., amended s e c t i o n 
3628.061, Code 1939, by s t r i k i n g the words, " s o l d i e r , s e l l e r , 
marine, or nurse," and s u b s t i t u t i n g t h e r e f o r the words, "man 
or woman," Section $823,061, Code 1939, as emendea, appears 
i n the Code of 1953 as s e c t i o n 250,13, 



Mr. Wl 11 lam Pappas 

Section 3828.065* Code 1939. by s e c t i o n 8 of the foregoing 
named chapter 124, was amended by s t r k f n g the words, "deceased 
s o l d i e r or s a i l o r " and s u b s t i t u t i n g t h e r e f o r the words, "such 
deceased $&rvic& man or woman." Said s e c t i o n 3828,065* Code 
1939, as amended, now appears as s e c t i o n 250.17, Code 1958. 

The foregoing e x h i b i t s a p l a i n l e g i s l a t i v e Intent by sub
s t i t u t i o n , that "man or woman" i s e n t i t l e d to the b e n e f i t s of 
Chapter 250, Instead of " s o l d i e r , s a i l o r , marine, or nurse," 

The s p e c i f i c manner in which such change was made i n 
these s t a t u t e s r e s u l t e d In each one p r o v i d i n g that the b e n e f i t s 
now are to 'honorably discharged men or women and t h e i r i n d i g e n t 
wives, widows and minor c h i l d r e n not ovar eighteen years of age, 
having l e g a l residence In the county. No mention t h e r e i n i s 
mode that the husband of any such woman i s e n t i t l e d to the 
b e n e f i t s . 

Under the r u l e to which the Supreme Court i s committed, 
s t a t e d in E l t t r e i m v. State Beer Permit Board, 243 iowa 1148, 
1155, 53 N.W. 2d S93, such omission may not be supp l i e d . The 
r u l e there stated i s t h i s ; 

"A Court, by i n t e r p r e t a t i o n , should not w r i t e i n t o a 
law p r o v i s i o n s which'are not covered by the p a r t i c u l a r 
l e g i s l a t i o n . We have so held i n the case of Case v. 
Olson, 234 Iowa 869, 872, 14 N.W. 2d 717, 719, where we 
statedt 'The cour t s confine themselves to the construc
t i o n of the lew as I t I s , not to amend or change under 
the guise of c o n s t r u c t i o n . ' See a l s o Greene County 
Rural E l e c t r i c Cooperative v. Mel son, 234 Iowa 362, 367, 

~ 368, 12 N.W, 2d 886, 889." 

Very t r u l y yours, 

0Ssmn*b4 OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNT IEs£ Z o n i n g - - U n d e r s e c t i o n 358A.10, Code 1958, t h e 
b o a r d o f a d j u s t m e n t can m o d i f y t h e ? o n i n g o r d i n a n c e i n 
i n d i v i d u a l c a s e s i f t h e o r d i n a n c e h a s been amended a s p r o v i d e d 
i n s e c t i o n 358A.7. C f i e h ^ K t / W . I ^ ^ W ^ Q.v 

October 3 1 , i 9 6 0 

^58 K y 

Mr. Robert H. W i l s o n 
M u s c a t i n e County A t t o r n e y 
110£ East Second S t r e e t 
M u s c a t i n e , Iowa 

Dear Mr. $ i 1 son; 

T h i s i s to acknowledge r e c e i p t o f your l a t t e r o f August 
3 0 , I960, i n which you made th© f o l l o w i n g i n q u i r y i 

"The Muscatine County Board o f S u p e r v i s o r s has 
r e q u e s t e d t h a t I submit the f o l l o w i n g t h r e e q u e s t i o n s 
f o r an o p i n i o n from your o f f i c e ! 

"1) A f t e r the Z o n i n g Commission has rendered 
i t s f i n a l r e p o r t to the Board of S u p e r v i s o r s and 
s a i d Board has adopted and passed a z o n i n g o r d i n a n c e , 
i s i t n e c e s s a r y f o r the Z o n i n g Commission to c o n t i n u e ? 

"2) A f t e r a county i s f u l l y zoned, can the Board 
o f S u p e r v i s o r s change r e s t r i c t i o n s , r e g u l a t i o n s and 
b o u n d a r i e s o f d i s t r i c t s w i t h o u t f i r s t h a v i n g recom
mendations from the Z o n i n g Commission? 

" 3 ) Under S e c t i o n 358A . 1 0 , does the Board o f 
Adjustment have the f i n a l a u t h o r i t y over the Board o f 
S u p e r v i s o r s i n changing of r e g u l a t i o n s , r e s t r i c t i o n s 
o r d i s t r i c t b o u n d a r i e s ? " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

B e f o r e the county board o f s u p e r v i s o r s can a v a i l i t s e l f 
o f the p r o v i s i o n s found i n C h a p t e r 3 ? 8 A, Code 1958, i t must 
comply w i t h the p r o v i s i o n s found i n s e c t i o n 358A.8. T h i s 
s e c t i o n makes r e f e r e n c e to a county z o n i n g commission which 
must be a p p o i n t e d p r i o r to the time the county board o f s u p e r 
v i s o r s t a k e s any a c t i o n w i t h r e s p e c t to county z o n i n g . The 

Co -/o-/f> 
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s a i d s e c t i o n a l s o makes r e f e r e n c e to the f a c t t h a t t h s z o n i n g 
commission may, from time to t i m e , make recommendations to 
the board o f s u p e r v i s o r s as t o amendments, supplements, changes 
and m o d i f i c a t i o n s i n the z o n i n g law* i t i s e l ementary t h a t 
c o u n t i e s are r e c o g n i z e d as q u a s i - c o r p o r a t i o n s , and i t i s u n i v e r 
s a l l y h e l d t h a t the board o f s u p e r v i s o r s has o n l y such powers 
as a r e e x p r e s s l y c o n f e r r e d by s t a t u t e or n e c e s s a r i l y i m p l i e d 
i n o r d e r t o a c c o m p l i s h those s p e c i f i c aims which are c o n f e r r e d 
upon i t by the s t a t u t e s . H i r e r s v. Woodbury Co.. 200 Iowa 
1318, 206 N.«f. 6 6 6 . 

T h e r e f o r e , i n the absence of s p e c i f i c s t a t u t o r y a u t h o r i t y 
to the c o n t r a r y , t h e r e i s no e x p r e s s p r o v i s i o n f o r the d i s c o n 
t i n u a n c e o f the z o n i n g commission. Thus the answer must b© 
a f f i r m a t i v e . 

i n answer to your second q u e s t i o n , your a t t e n t i o n i s 
d i r e c t e d to s e c t i o n 358A .7» which p r o v i d e s as f o l l o w s S 

"358A .7 Changes and amendments. Such r e g u l a t i o n s , 
r e s t r i c t i o n s , and b o u n d a r i e s may, from time to t i m e , 
be amended, supplemented, changed, m o d i f i e d , or 
r e p e a l e d . In c a s e , however, o f a p r o t e s t a g a i n s t 
such change signed by the owners o f twenty p e r c e n t 
o r more e i t h e r o f the a r e a i n c l u d e d i n - s u c h proposed 
change, o r o f the a r e a i m m e d i a t e l y a d j a c e n t t h e r e t o 
and w i t h i n f i v e hundred f e e t o f the b o u n d a r i e s ther«of, 
such amendment s h a l l not become e f f e c t i v e except by 
t h e f a v o r a b l e vote o f at l e a s t s i x t y p e r c e n t o f a l l o f 
t h e members o f the board o f s u p e r v i s o r s . The p r o v i s i o n s 
o f s e c t i o n 358A .6 r e l a t i v e t o p u b l i c h e a r i n g s and 
o f f i c i a l n o t i c e s h a l l a p p l y e q u a l l y to a l l changes or 
amendments. H 

You w i l l note t h a t s e c t i o n 358A«7 makes no r e f e r e n c e to 
the z o n i n g commission which i s e s t a b l i s h e d by v i r t u s o f 3 5 8 A . 8 . 
Only the board o f s u p e r v i s o r s has the power to change the 
z o n i n g o r d i n a n c e s , and a g a i n , i n the absence o f s p e c i f i c s t a t u 
t o r y a u t h o r i t y , the recommendation by the z o n i n g commission 
i s not a n e c e s s a r y p r e r e q u i s i t e to amendments to the z o n i n g 
o r d i n a n c e by the board o f s u p e r v i s o r s . Thus the answer t o 
your second q u e s t i o n i s a f f i r m a t i v e . 

, Under s e c t i o n 358f t .JO, Code 1958, the board o f a d j u s t 
ment i s c o n f e r r e d w i t h c e r t a i n powers to make a d j u s t m e n t s 
o v e r t h o s e r e s t r i c t i o n s p l a c e d upon i n d i v i d u a l p r o p e r t y owners 
by the board of s u p e r v i s o r s . In t h i s c o n n e c t i o n , your a t t e n t i o n 
i s d i r e c t e d to the case o f Anderson v. J e s t e r . 206 Iowa 4 5 2 , 
221 N . i . 3 5 4 , i n which th e c o u r t h e l d t h a t , where the z o n i n g 
laws a r e adopted and the r e g u l a t i o n s t h e r e i n would work an 



Mr. Robert H. Wi l s o n - 3 - October 3 1 , i960 

unnecessary h a r d s h i p upon the i n d i v i d u a l , i t does not i n v a l i d a t e 
the t o t a l z o n i n g u n l e s s such a r e s t r i c t i o n would be c o n f i s c a t o r y 
i n o p e r a t i o n and i m p e r i l the c o n s t i t u t i o n a l i t y of the o r d i n a n c e 
as to a l l * The c o u r t went on to h o l d t h a t , i n o r d e r to a v o i d 
an u n r e a s o n a b l e or a r b i t r a r y and u n c o n s t i t u t i o n a l o p e r a t i o n i n 
s p e c i f i c i n s t a n c e s , i t i s the duty o f the board o f adjustment 
to pass upon i n d i v i d u a l c a s e s and not upon the t o t a l e f f e c t 
o f the o r d i n a n c e . T h e r e f o r e , i n answer to your t h i r d q u e s t i o n , 
the board o f adjustment does have f i n a l a u t h o r i t y over the 
board of s u p e r v i s o r s i n c h a n g i n g the r e g u l a t i o n s and r e s t r i c t i o n s 
p l a c e d upon i n d i v i d u a l p r o p e r t y owners w i t h i n the d i s t r i c t 
and such a d e c i s i o n i s a p r i m a r y p r e r e q u i s i t e to any f u r t h e r 
appeal as p r o v i d e d i n s e c t i o n 358A . 18 , Code 1958* Thus, the 
answer t o your t h i r d q u e s t i o n would be a f f i r m a t i v e i n i n d i v i d u a l 
c a s e s . 

Yours v e r y t r u l y , 

THEODOR W. REHMANN, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWR:bl 



TAXATION: Sates T M ? Sates to laterstata trntmrm * 
X. vvftsn §ao2ft ara ealiverad la a common earrlar, which is aisa 

the purchaser, the sate is subject to sates tax. 
2. whether a sate is in Interstate cojfimerce depends on whether 

it it the saiter*s obligation in dnllver the goads out-of-state to the buyer. 

Mr. John J . O'Connor, Chairman 
Iowa State Tax Geaaalssten 
State Office Building 
Des Moines, Iowa 

dear Mt* QXmton 

This will acknowledge meelpt of a latter from 0. E. Cunningham* 

Director of the Sales and Use fax Division of the Slate Tax Commission, 

under date el July 18, I960, wherein the following problems ware 

submitted! 

"Gur audit prograja has developed twa or three closely related miters 
within the past tm weatnt which need clarification for the sake el 
uniform administration by eitr office and field representatives. 

"The first refers to transactions by an Iowa ratal Iar with the Chicago, 
Burlington and Ouinoy Railroad of Aurora, Illinois where the Swllegtoa 
vendor delivers the sold inerobjndfse to the carrier customer In Iowa 
and ft «s subsequently transported by the purchaser to Aurora, Illinois 
for altered ase In that Stale. Frew the evidence in our possesion, 
the Iowa Salter is net replied ta deliver this fserchaadfst to Illinois 
but instead the Iowa delivery to the carrier Is evidently bad far the 
purpose of nanvenienna and expediency. The question Is therefore, 
whether this 1$ a sate In Iowa or In Interstate commerce? 

r ,<* have another Question wherein the same railroad out of Aurora, 
Illinois purchases aierchandlse from the BuHlntjton vendor, but delivery 
ef the sold fflerchandlsa is made to the Burlington Truck tines, 
Incorporated at Burlington, town. This Burllaiton Truck Una is 
wholly nwaed by the Chicago, BtnlHtften and Qniney Railroad bat it 

' Is an entirely different corpcralien under separate management, with 
Its headquarters at Galcsburg, lUlnols. The Illinois purchaser contends 
that this transaction qualifies for greater recognition frees Iowa sales 
tax than the ana wherein the railroad line itself accepts the merchandise 
In Iowa. 

September 9, I960 
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"There are a number of other instances urhleh basically revert to the 
two dun* above but there seems to be no point in duplicating the 
facta as only the Identity el the foreign cnttemert and Iowa fellers 
are affected. These problems do create a substantial revenge or 
exemption condition and that Is why m daslm guidance,* 

In response to the foregoing inoalries, the telle wing statates and 

tabulations are found to be applicable; 

Section 422.43, Code of Iowa (1958), reads In part as follenrft 

"422,43 Tax Imposed. There In hereby imposed, beoifsttfta 
the first day of April, 1957, a tax of im percent anon the gross 
receipts from all sales ef tangible personal property, conslstine, 0 ? 

goods, wares, or merchandise, except as otherwise provided In this 
division, told at retail In tha state ta consumers or nsersj * * * • * 

faction 422.42, Code of Iowa (19S8), reads in part as follows; 

"422.42 Definitions. The fallowing words, terms, and 
phrases, when used in this division, have the meanings ascribed to 
them In this section, except where the context clearly Indicates a 
different meaning 

# • 

*2 . 'Sales' means any transfer, mtomm* *t natter, 
conditional or otherwise, in any ffiananr or by any means whatsoever, 
for a consideration. 

" 3 . detail sale1 or 'sale at retalt* ncean* the salt t* a 
eonsmr or to any person for any purpose, ether than far areeesslne, 
or for resale of tangible personal property * * 

Section 422.45, Subsection I, Code ef lo«« (1958), reads as 

fellows* 

"422.4$ Exemptions. There are hereby specifically exerted 
from the provisions of this division and from the computation of the 
amount of tax Imposed by it, tne following: 

"1» The gross receipts fro® sales of tangible personal property 
rthich this state It prohibited from taxing under the constitution or laws 
of the Halted States or under the wnstltutltt* of this state.* 
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lale tto. 53 , I95B 1.0.,-. at page 461, reads in part as fallow 

"tnle fto. 55. Sales In Interstate tangawrca»«w>di shipped 
from t^is state. Vshan tangible personal property Is sold within tfce 
state and the seller It obligated to deliver it to a point outside the 
state or to deliver it to a wrtiw or to the &ail* for transportation to 
a point Mtheat the state* the retail sates tax does »at apply, provided 
ifee property is not returned to a point within this state* The post 
accaptabia proof of transporfation outside the state will b#? 

*ta>-$ waybill or bill of ladlnf made out to the sellers order 
calling for deliveryj or 

n{b) An insurance or registry receipt Issoad by the United States 
Postal DepaH^ant, or a Fow Office Departowt's receipt; or 

ff(c> A trip sheet signed by the seller** delivery agent and 
showing $0 signature and address ef the person outside the stats ml® 
recalled the delivered eaoda* 

"Howswsr, s&ere tanflbie personal property Is sold and Mvered 
in this state to the beyar or his a&nat a t e than a cohort carrier. 
User sales tax applies, nefc^thstandlne. the fact that the payer may 
subsequently transport tha property oat of the state.** 

ftm an examination of the above cited statutes and fepinUon, it 

becomes apparaat that, in answering these Questions, there m t be a deters}* 

nation mads as to when the sale- is completed by deliver/ or change ef 

possession W the bnyar* If delivery is wade outside the State of Iowa, the 

sale Is exempt, because the foods mm not Isold at retail in the stato*. 

The Tax CowlSslon by promulgating tale Ho* $1 has, in effect, said, 

If It Is the seller's obligation to deliver the needs to the purchaser in $*m 

Other state* It Is a sate in Interstate compare* and exempt. The afore.ranticned 

ruin states expressly that delivery to a oefflfsea carrier to be carried eot-of-state 

it an Interstate sale. 
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The first question asks; what is the sates tax conscQuences »hen the 

seller delivers to a common carrier that is else the purchaser? la any other 

case, 8ule No. 55 requires that If goods are delivered to the purchaser In 

this state the sales tax must he collected. An excellent discussion of this 

tat* problem is found in a recent case, decided by the Illinois Supreme 

Court; that if , brassed Steel Car Co., Inc. v. Lyons, at ai«, 7 i l l . 2d 

9Si 129 ft%£.2* 7b5i $ S T © #4# U9$3I« The plaintiff arfuad that 

the purckasins railroads did not obtain possession of the materials until 

delivered eat*ef*state, because the purchasing railroads were acting as a 

comieo carrier, when the* picked the goods up in Illinois. The forepinf 

contention was aset in the following manner by the Courtt 

"Inherent in this contention Is an assertion that the purchasing 
railroad has a dual personality when It carries foods consigned to 
itself so that its role as carrier Is divorced from its role as purchaser. 
Because the cnawaarca clause is &m*m$4 with substanen r a t e than 
fora, m turn at once to a consideration of the realities of the 
relationship between the seller and the purchasing railroads. That 
the railroad Is technically obligated by Its contract tvtib the softer to 
delivar the goods purchased to the destination named In tins bill of 
lading is conceded. But the circumstance that the carrier is also the 
consigns* makes it difficult to sea that any significant coniecuwoe* 
would fallow if the railroad should find it mora enavanlant to transport 
the goods to a point other than the destination named In the Mil ef lading, 
whether within our outside of Illinois* There amH ba no problem In 
reaching agreement between carrier and consignee as to the substituted 
destination. And ft Is difficult to conceive of any realistic consider
ation which could pronspt an objection by the f«l!«r. The bill of lading 
Is not used here an a staurity device. The fact that Pressed Steal 
balds tilt* to the fends and therefore bears certain minimal risis af 
last in transit It not significant boeaus* once a carrier deviates from 
its contract of carriage without the consent of the coniignor, the risk 
of toss shifts to the carrier until the deviation has bean ended 
(Durrseth v. made, 2 Scam. 235# Merchants' Dispatch Transportation 
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Co. v. Kahsi, 76 Ml. S20j Senoit v. Central Vejieaftt Railway, 73 
Atl. 2d 331, U 6 ¥t, 266j 31 A. L. t . ad imt or ratified by 
acceptance of payment from the purchaser. (Griggs v. Stoker Service 
Co., 50 $. I . Id 914, 329 ?*. £. la the absence of 
diversion, treated Steal bears only the rislt of loss or damage causad 
by such uncoaimoa occurrence* as an act of §od or the public enemy." 

The Illinois Court was also faced with the ar$ttt8ent that the ICC bad 

reebpizad this dual personality of railroads; but the Court, although statins 

they thought the ICC rylln«j$ irrelevant, mentioned a miwb& of tbn emission 's 

rulings that indicated a contrary decision. 

The Court, In holding that Pressed Steel was liable far the tax, turned 

to the halted States Supreme Court's decision in ^apartment of Treasury v. 

v/ocd Preserving Corp., 313 U. S. 62, for support. Ths following quotation 

is to® the Court's opinion and, though extensive, this ^Her feels it answers 

your question without need of further explanation: 

"The United Statea^upreaie Ceurt in the Wood Preserving 
Corporation case had this to say which is pertinent to the contention 
that a bill of la&m recpirirrg dailvary to as ouHjf*$tata destination 
Indieatad that a railroad was a carrier but not a purchaser; 'These 
were local transactions,--sale3 and deliveries of particular tins by 
respondent to the Railroad Company in Indiana. The transactions 
were nan* the less intrastate activities because the ties thus sold 
and delivered were forthwith loaded on the railroad cars to go to 
Ohio for treateent. frispwidem old not pay freloht for that trans
portation and the circumstance that the billing wan In Its name as 
consignor is not ef consequence In the light of the facts showing 
the completed delivery to the Railroad Censpany in Indiana* Sea 
Superior 611 Ca. v. Mississippi, 280 U. S. 390*' 

*^tttwatf*j of Cowl? 

"The Callf<m?la courts have also bad a series ef railroad 
supplier cases undo* the California retail sates tax act. (Standard 
Oil Co. v. debrtsea, 92 Pac. 24 470, l%2 Pan. 24 91$, i 35 
tan . M 638, and 147 Pac. 2d $77.) The first threa of thesa 
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decisions were by the District Court of Appeals, in the decision in 
92 Pac. 2d '47$, the court had held that sains similar to these in 
In re Globe Varnish Co., were interstate sates. However/ in tm' 
later opinions (132 f ac. ad 913, and 133 Pan. 2d 638) the ceurt 
repudiated its earlier decision on the oasis of the subsequent hofsftftg 
of the United States Supreme Ceurt in the Wood PreservlnaCorporation 
case, sayine* 'The nacre use of a $kmtSat4 hill of lading and a designation 
of respondent as consignor should not he allowed to change what is 
essentially an intrastate transaetien into an interstate transaction,' 
(135 Pae. 2d at 642.) the final California decision, (147 Pas. 2d 
377), involved primarily an interpretation of the California statute and 
the regulation* issued under IU In the course of its decision, however, 
the Supreme Court distinguished the $eo4 Preserving Company ease upon 
the around that thera the seller did not nay the freight charges and the 
shipments #ari f. o. b. an Indiana point, while in the case before it 
the freight charges ware prepaid by the seller and the shipments were 
f. a. b. an ouHsf-State desttnatien. The parties to this case have 
felt that these variables do not affect the Intrastate character of the 
tranaactian, and we agree. The Preserving decision has been 
cited with approval by the United States Supreme Court many times 
(a. o>, International harvester Co. v. &ept. of Treasury, $22 U. S. 
340, 344 et f*q.i Parke, Davie 4 C«. v. Cook, 323 U* S. 68 X, 
m2i ijchfleld 011 Corp. v. State Board, 329 V. S. 69, 74.) and 
would seem to rest on a broader ground than Is attributed to it by the 
California Supreaia Court. At-.nun) stated in the international Harvester 
Co. case (322 & $. at 345** %£a ftta* Vtmrittf* * * both 
the a^aentcnt to sail and the delivery took place fa Indiana* Those 
avants would be adaquate to sustain a salea tax by Indiana.* 

' ' • • •, • •, 

"Our analysis of the relationship faat^en tha seller and the 
pnrcnasera In this case leads us to bntfevn that tha present transaction 
la intrastate and la subiect to the tax. Untess the State Is required 
by the aomroerca clause of tha federal consultation to feeoanlaa a 
rather fictional split personality m the part at the purchasing railroads, 
the only significant difference between the circumstances In this case 
and those Involved in our earlier decisions with respect to railroad 
suppliers Has in the fact that ay handling the transaction a* it was 
handled hart, the seller bears the risits ef loss occasioned ay an act 
of Cod or the public enemy. This difftretwa Is net sufficient, lit ear 
opinion, to compel the State to dlstlnouieh between railroads which 
purchase and receive delivery within the Statu Intending to take the 
foods purchased to anethar State* and other purchasers who en th* 
same thiaa. (Cf. International Harvester Co, v. Dept. of Treasury, 
$22 U. S. 346.) The primary activities which gave rise to the tm 
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«*era Intrastate, f ha peripheral circumstances which have added an 
interstate flavor do not, in our judgment, mala them tatarstata, 

"The possibility that multiple taxation may result from the 
Imposition of a use tax or some other tax ay the State of destination 
appears to us to be no sreatar bare than In the Wood Preserving Co. 
and Intematioaaf Harvester cases, in botfe of which the argument here 
oaade was pressed upon the Supreme Court but was re (acted.** 

In regard to your second question, a determination sjust be made in 

the first instance whether the Burlinqtoa Track Unas was acting as an agent 

Of the C . S » & Q. railroad or as a comrson carrier *hen it picked up the 

sublect ef the tain at Burlington, if the result of this dotamlnaEion Is that 

ft was performing in the capacity of a common carrier, there ireotd ba no 

sales tan one; unless, the 'CaauaJsalon it ready to withdraw tale Ho. $B 

in part* As previously stated, If the sailer is obligated to deliver to the 

buyer outside of the state, the sate cannot be taxed. Therefore, it appears 

that the Commission, by the aforaracntloned rule, has said that, If sends 

are delivered to a COHSSSOO carrier consigned to an out-of-state buyer. It is 

to ba considered the seller** obligation In every case of this bind. Cariainly, 

the CoMission may look at every transaction as to the Intent of the patties, 

the contract and other circumstances to determine the sales tax consequences. 

Nevertheless, the burden would ba on the Commission to show it vm the 

buyer's duty to transport It out of the state if there were ne express provisions 

In the contract. A showing by the seller that na was tna consignor and bad 

chosen the common carrier would indicate It was the seller's duty to transport 

the goods to a given destination, and In taoat cases there would be little 

evidence to shew a contrary Intent. For these reasws,..tula Ho. 55, as it 
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relates to caaisson carriers, provides lor a practical efficient administration 

of the Salts Tax Law. Therefore, you are advised that there are three 

pesslbt* courses of action by the ta^fssiori in respect to the second 

situation outlined in your latter. 

1. That the Sartingtcn Truck tines way have been acting 

aa an aoeat of the C 8. It iailraad rather than as an 

independent wmmm carrier} or 

2. if the trucking company ms acting aa a common carrier, 

follow frtrf* ile. 53, which would make the sale exempt; or 

3. Look to the circumstances of the cases to ascertain 

whether it <tm the seller's obligation to deliver the seeds out-of-state 

to the buyer. 

Very truly yours, 

Gary S. $111 

Special Assistant Attorney General 

G^Gtfs 



TAXATION: Mobile Heme Fees; faenresidant San/Icemen: *~ 
1. Tha monthly tee* provided for In Chapter l i S S of the Code of 

fawn (1953) must be classified as a taxi and 
2. A person on active duty with tha Armed Forces cannot he taxed 

on his property except by tha state of bis residence at the time of nail to 

This will acbnewledsa receipt of a tetter from Ballard &. Tipton, 

Director, Property Tm Division, |o*a State Tax Commission, wheraln tha 

following problems ware lubraltted; 

*Tha Property Tax Division respectfully requests an official 
opinion en the following questions pertaining to fiiobile beate fata. 

"Section 1350, Code of Iowa provides for occupants 
of twbila homes to pay a monthly fee, and it Is further provided In 
1350.21 that all awhile homes for which a monthly fee la collected 
under tha provisions ef Chapter 1353 shall not he assessed fat property 
tax, but such exemption shall not apply to the property contained in any 
mobile battie. Tfear* appear to be a number of meoiie trailer h&suss 
located «rtthln tha statu of Iowa that are occupied as a noma by fnentfreis 
of the U. S* Armad forces and their family. For example, them are a 
number of serviceman living In ctoblle trailer nomas located In and outside 
the city of Council Bluffs, Iowa. These aarvteeeien are stationed at 
OFfutt Afr Base In tna vicinity of Omaha, Nebraska, Tbera Is the question 
as to whether those occupants of mobile hemes located in feata *fca am 
member* of tha II, S. Arrced Forces are required to pay tha monthly 
rsobila home feat provided for in said Section 1333.9. If It be bald 
that such military personnel are required to pay such mobile heme fees, 
and in tha case they fall or naojact to pay such raanthiy fees, does the 
assessor of the city or county In wfefcfe the mobile home Is located have 

. tha authority and dirty to la such ease assess the mobile nana m trailer 
as personal property? Are such members of the U. S. Araied Forces 
reaiaTao, In the state of Iowa, who are either stationed within tbfs state 
or outside this state, attempted from paying personal property tax In Iowa 
white marchers ef the U. S. Armed Forces? Is the monthly mobile home 
fen provided for In Section 1330,9 to be classlfiad at a tax? fa 

Mr. John J , O'Connor, Chairman 
Iowa State Tan Commission 
State Office Building 
Des Moines, lo«a 

tear Mr, O'Conncjfj 
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considering the above and foregoing questions, it perhaps Is necessary 
to keep In mind that under tha previsions ef Section 1350. 10 50 per
cent of each monthly fee collected by the county treasurer shall be paid 
to the local public school district wherein the mobile home la locataaj 
23 percent shaft be paid to the municipal corporation wherein the mobile 
home is located, and 23 percent shall be retained for the general fund 
by the county treasurer. If there is no municipality, SO percent shall 
be retained by tha county treasurer for tha general fund. There appears 
to ba soma Federal law providing for the raisobursament of the tuition to 
any school district «*hera 3 percent of the students enrolled ma from 
parents In the military service or certain civilian government eaaloyees. 
In some cases military persenns! are urging that their mobile heme la 
located in an km school district where snob district Is betas reimbursed 
by the Federal government for tuition ef tha children in school ef such 
military personnel, and tbat, therefore, they should not hava to pay the 
lawa monthly mobile heme fan, part of which gens to tha local public 
school district wherein the awhile home Is located, in tha ease of a 
fssetabtr of tha U. $. Armi Forces whose wife Is living In a trailer or 
raobito home ioeaied within the state of Iowa, Is there an exersutlen to 
be granted them from paying the monthly fat on their mobile home, tatting 
into consideration that the husband Is not residing in the leeblle heist 
and Is stationed full time at a Military base?4 

The applicable provisions of Section 1330.9, Cede ef Iowa 

are set forth below for your Information! 

*135D.9 Monthly fees. In addition to the primary and annual 
license fan provided far la section 135D.5, each licensee Is hereby 
retired t« pay for each acenpled mobile noma occupying space within 
sueb licensed mobile home parfc a monthly fan at fallen*} For trailers 
up to thirty feet In length, two dollars par month or malar fraction 
thereof; for trailers from thirty to thlrty-fiva feat In lanfth, two and 
one»half dollars per month or major fraction thereof! and for all trailers 
over thirty-five feet In tengtfe, three dollars per taonih or wafer fraction 
thereof which monthly fee snail be paid by the licensee on or before the 
tenth day of the manth, following tha month for which tucb additional 
fee Is due. In the manner herein prescribed. * * * , In the event 

- tbat an occupied mobile noise Is net harbored In a mobile heae park the 
mane? of said e&blt* home snail pay a monthly fee In the amount and in 
tbe manner as bat beretefore bean provided In this taction. Each mobile 
name part licensee is hereby required to keep an accurate and complete 
record cf tha mmbm of units of thoblle nomas harbored In his park and 
to report such information on or before the tenth day ef each month to 
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the county assessor and tha recoraa of every such license* snail an 
open to InspecUca by the county essassof.0 

Chapter U S D cf the Iowa Coca Is concerned primarily with the 

licensing and regulate of mobile home parks by the State ©epartniant of 

Health. On first blush, it would appear the aforementioned law arm enacted 

under tha police pe&era af tha state. On the other hand, certain previsions 

bear further examination, specifically? 

* 1 M $ , 10 Responsibility for monthly fee—dittrlbution. The 
monthly fee for each occupied tsoeJle baste situated upon a licensed 
mobile noma park thai! be paid by the licensee thereof, or by the owner 
share the mobile heme la net situated In a mobile home park, in the 
county treasurer of the county wheraln such licensed mobile home park 
or -emlte ham Is situated, an or before the tenth day of each and 
every month following thereafter. Such tneaUdy fee Is hereby allocated 
and required to ba paid by the county treasurer as follows: 

"For each monthly fee collected by the county treasurer, fifty 
percent shall fc* paid to tha local public school district wherein said 
licensed mobile to park or mobile horse Is located; tiventy-flve percent 
•half be paid to the municipal eorpofatlon ^heroin said licensed mobile 
basse park m mobile bows is located, and twentyftv* percent shall be 
retained for tha general fond by the county treasurer. If there is no 
municipality, fifty percent shall be retained by the county treasurer far 
the general fund.1* 

This teaves one with an impression that it may ba a revenue measure 

in part. K 1$ wall established that tha Legislature may exercise both the police 

and taxing power in ana Act. See Soiberg v. IXvenpOrt, 211 Iowa 612j 

232 ff.w. 47? (1930), and cases cited therein for this proposition. 

Thus, a determination must be made as to whether the fee In Question 

t» a liceasa or a tat. Certain distinctions battfean the two am drawn in the 

Selberg case, supra, tc altj 
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% is the central rule that, *b*re the share* lor the Unease 
is imposed la tha extrciss of tha police power, tha amount #hleh may 
ha exacted may inciude and must be limited and measured by the 
necessary or probable expense of Issuing tha tlaaasa, and such 
inspection, regulation, and supervision as nay ha provided for in the 
act and may he lawful and necessary* (Citation*)* 

* *. 
*?ihern the amount fthposed Is substantially In excess of and 

out of prapertlon to the expense Incurred, It is generally regarded at 
a revenue measure, (Citations). This I* particularly so where no 
provision far Inspection or regulation Is made by the act. (Citations). 
It Is also a waft settled rule that tha tamilnotegy used In tha act Is 
In no way controlling In determining this question as to *fcethor It la 
a license or a tan* (Citations).w 

0n« ef the many cases cited in the Seiberg case Is that of Vemor v. 

Secretary of State, m ' t t i n h * W * 146 #.W* %M U n 4 ) , The issue 

before the Michigan Supreme Court was the constitutlosality of the Motor 

vehicles ftnaftffnf and registration act. The Court In answering the problem 

had to decide whether tha registration fee m* only a license or a tax. fa 

holding that the fee was a tax, tha Court made an interesting obstrvatloni 

"The act we arc considering provides far no policing or pellet 
reflation. The expense of operating tha department, Including tha 
furnishing of the lists of owners In tha county clerks, will be so 
inconsiderable, compared with the amount collected, tbat m saust 
tak« Judicial notice that tha great awcunt of surplus (probably mere 
than half a million dollar*) readers the Imposition of tha license fee 
or tax so wholly and palpably uoreasonablt as to invalidate the law 
as a license measure, and to stamp upon It the Intention of Imposing 
a tax Instead of a license. Tha olear purpose of tha Legislature la 
exacting so large an amount from tha evwws ef autenwbltes was to 
produce a fund far highway purposts andar tha guise af ragulatian, 
which makes it a tax omasum which clearly is ant covered by the 
title of the act. the obvious purpose of the amendment in the ant 
of l$t%, Increasing the fees according to horse power, was to Increase 
that fund. There can be no more labor or expense In registerfag a 
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vehicle cf high horse power than m rggistefin£ one of tow penfet, and 
the only reasonable purpose In the graduated fan is the Increased 
t-evenuo. This graduated fan according to horse power nsnst ha held 
to he a mare guise or subterfuge to obtain the Increased revenue* * 

Also, the distribution of ajonays received by the state or political 

subdivision through the operation of this la#, white an eleatent to b$ c o a s t e d , 

Is not determinative, 3 3 A ® . Jur. 3 4 0 , Licenses $ 1 9 . 

Tharsfora, the rates stated heretofore asust be applied to Section* 1350.9 

and 1 3 3 D . 1 C to ascertain whether the fee exacted is a fleenst or a tax. 

1. Is the fan limited to the necessary expense of inspection, regulation 

and supervision? Tha answer here would have to be no, since than! is not any 

provision for inspection or super vision ef mobile hemes located nulttdt of a 

licensed park* nevertheless, a mobite home owner would pay at least Mtty*four 

dollars per year. Farther, the reasons set forth In the Varaer case, supra, are 

applicable here, in that, if this is a regulatory enactment, why the need for 

*8raduat«dw faaaf 

2 . Does the distribution of tha fees affect the sharaster $f the atatute? 

Hern the reply must be yut. Although not determinative, when considered *HH 

#1 above, Section 1 3 3 0 . 1 0 paints In the direetioa of taxation. The fctejtolfffNt 

by tha statute nf the fees gives fifty p*r cmt Ly tht schools and tha rest 90ns 

to tha general fund of either a municipality or tha county. In other words, It 

taxes on the appearance of a revenue measure. 

3 . Although again net determinative, ibis monthly fee is In Ilea of all 

property taxes en the stabile home. 
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4, Lastly, J M attention U directed to the last sentence of Section 

X 3 S B . 9 , supra, wherein tha licensae Is r aouM to kaap his tab* open 

for inspection hy tha cowfty assessor. Tha focal Assesio/ has m regulatory 

pomf and has m connection whatsoever with the Stata ©apartment of Health. 

The assessor's M a s are to assess and value property within his taxing 

district far the purpose of taxation. 

In vie* of the fcjtagoing masons, it appears in he inescapable that 

thin portion of Chapter 1550, at least, is a revenue measure. 

if It is to be considered a ta*> does it affect tha right uf tha state 

to require a monthly fee from soldiers that ara nonrasldeats en active duty. 

your attention is Invited to the Soldiers' and Sailor*1 fteHaf Act of 

1940/ S O U.S.C.A. App. I §74, which Is set forth below for yeur 

Information} 

" C D far tha purposes of taxation in respect ef any person, or 
of his personal property, incnute, or gross lacam, by any Slata, 
Territory, possesion, or political subdivision of any of the foragelng, 
or by tha District of Columbia, such person thai! net be deemed to 
have lost a rasldenca or domicile In any State, Territory, possession, 
or political subdlvfiten of any of the fdregoinf, or In tha district of 
Columbia, solely by reason of being absent therefrom In waspllanee 
with oilllUry or navat orders, or to hav* acquired a rsisldaais* m 
dontlniti In, or to have become resident in at a resident of, any other 
State, Ttfrttory, possession, or political subdivision of any of the 
foregoing, or the District of Columbia, white, and solely by reason of 
being, so absent. Por tha purposes of taxation in respect ef the 

. personal property, Inanma, or grata Income of any such person hy any 
State, Territory, possession, or political subdivision of any of the 
foregoing, or tha District ef Columbia, of which such person l i not a 
resident or In «vhleh ha la not doreielled, compensation far adlitary or 
naval service shall not ha deetead Im&m far services performed within, 
or fro® sources within, such State, Territory, peases$ien, political 
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subdivision/ or District, and personal property shall not be 4mmi 
to be located or present in or to have a situs for taxation in such 
State, territory, possession, or political subdivision, or district* 
* a * , * 

this provision of the Soldiers* and Sailors1 belief Act is still in full 

force and effect dua to the fact that it m& Incorporated by reference into tha 

Universal Military Training and Service Act passed In 194& by €ongf«s*, 

and by amendment has bean extended to July 1, 1963, <S«e 30 tf.S.C.A. 

App. IS 464 and 447 J 

The constitutionality of 1 5 ? 4 , supra, has been upheld by tha United 

States Supreme Court in the case of ttamiroa v . ftredhead, 345 U.S. 322j 

$7' L.ed. m i l 75 721| 32 A4..R*»d 6 U U9$3).. . An $ir Force 

officer teas assessed m personal property fcapt in his spartajaiit in Gttfevar* 

Colorado* Il ls been state was Louisiana. Justice getd, writing for the 

*3atof.ty, $atd; 

"Hi fact, thnugh tha evils of potential aultfpis taxation may have 
glvsn rise to this provision, Cantata appears to bavn chosen tha broader 
technique of tha slatsta carefully, freeing sarviceinsa from bath laces* 
and prapatty taxes Itspostd by any stata by virtue cf their presence there 
as a result of military orders* It saved the sole right of taxation to the 
state ef original residence whether er nat that stata exercised the right. 
Congrass, manlfffistly, thought that compulsory prewaca in a state should 
not altar the benefltf and burdens of our systera of dual federalism during 
servlca with the armed forces.0 

Therefore, It 1$ subndUed that this i t a proparty tax and cannot he 

collected from a nonrasldtnt on active duty with tha Armed Farces. 

Tha last question presented by Mr, Tipton's letter wast 

"In the case of a member of the U. $>. Armed forces whose wife 
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It living In a frailer or mobile horn located within the state of !awt# 

la there an exemption to ha granted them from paying tha monthly 
fee on their rjoblls heme, taking Into consideration that the husband 
U not residing In the mobile home and Is stationed foil time at a 
military base?" 

If the innttlry is referring to le*a residents on duty with the Atmi 

Forces, the reply weald be in the negative, since this la personal property 

of a resident nnt exempted hy th# aforementioned Act of Congress. If tha 

reference is to a noamaldftnt soldier, then an Investigation m%t en ataee to 

&$e Aether the awhile ito&e is located in Iowa at a result ef military orders? 

If It is, then It Is exempt. 

In eonetosion, you m advised that (D the monthly fees provided for 

in Chapter 1353 of the Coda of !e*a ( l$S8t must he classified as a taxi 

and <2) a parson en active duty with the Armed Force* cannot he taxed an 

his property except by tha stata of his residence at the time ef calf Id active 

doty under Federal law* 

V«y truly yours, 

Gary $. 6111 
Special Assistant Attorney General 

SSGjfs 



DRAINAGE DISTRICT;; aBOgggg W ^ P ^ ^ C O ^ ^ ^ I O N j , INSUBANCE_ - <~ 

1. Drainage d i s t r i c t workers engaged In major repairs and improvemen 
are ©mployeea of the drainage diatriot and not the county. 

2. Drainage d i s t r i c t employeea are not excluded from the provisions i 
the workmen's oompenaatlon law. but are not county employees and , 
tbua not within the l i a b i l i t y insurance coverage purchased by the 
county. 

3 . under Chapter 517 A , 1958 Code o f Iowa, dist r i c t s of p o l i t i c a l 
, subdivisions are authorized to puroha8e l i a b i l i t y , personal lnjurj 
and property damage Insurance. A drainage d i s t r i c t may purchase 

workmen's compensation insurance, Qatober 6 f I960 

Dubuque County At torney 
?01 Bank * Insurance Building 
Dubuque, Iowa 
Attention: Wiiiiem W, Thinnea 

Dear Sir: 
In your l e t t e r of August 5 » 19^0, the following questions 

were aubaitted* 
* 1 , Are- Drainage Diatriot workere employee* o r tha 

county in which the drainage diatriot la located? 
2. Are Drainage Diatriot employeea covered by and 

- - - - * " " I W * 

' 3 , 

included in workman's oompenaatlon end public 
l i a b i l i t y inauranoe purchased by the county? 
Xa i t necessary tbat a Drainage District purchase 
public l i a b i l i t y and workman's compensation Inauranoe?" 

Thla was followed by another l e t t e r on August 23, i 9 6 0 , i n 
which the fo l lowing was reported? 

*A # In regard to Question 1.1 *2he workere are engaged 
i n major repairs and Improvementa, 

*B, In regard to Question 2.j 2'h© workers are not 
employeea of a p r i va te independent oontraotor. 
They aire h i r ed by the drainage d i a t r i o t . 

"C. In regard to Question 3 . : A l l the work performed, 
both major and minor r epa i r s and lmprovemenba l a 
done by the men h i red by the drainage d iatr iot , , On 
occasion regular county eoployeee w i l l l end 
asslBtanoe, 

In answer to question 1, you are r e f e r red to Chapter ^55, 
1958 Code of Iowa, Sect ion ^55,135(2), 3.958 Cede of Iowa s p e c i f i c a l l y 

^ 0 - / / - 3 
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Dubuque County Attorney 
Attention} William ft. Thinnea 

provides the following} 
"In the case of minor repairs, or In the eradication 
of brush and weeds along the open ditehee, not In 
exoeaa of five hundred dollars where the board finds 
that the same w i l l result i n a saving to the diatriot 
i t may cause the same to be done by eeoondary road 
equipment, or weed fund equipment, and labor of tha 
county and then reimburse the aeoondary road maintenance 
fund or the weed fund from the drainage diatriot fund 
thus benefited." (Emphasis supplied) 
It l a further pointed out that Section ^55,135(1) provides 

that the control and management of the drainage d i s t r i c t i s 
veated in the board of supervisors or board of truateea* Either 
of the aaid management authorities may, as provided, order 
repairs or improvementa made. 

Section b55 #136, 1953 Code of Iowa, provldeaj 
"The ooeta of_the repair or improvementa provided for in 
geotlon »55.135 shall he paid for out of the f unda of the 
levee or drainage d i a t r i o t . i f the funde on hand are not 
sufficient to pay auoh expenses, the board within two 
years shall levy an assessment sufficient to pay the out
standing indebtedneae and leave the balance which the 
board determines i s desirable as a sinking fund to pay 
maintenance and repair expenses, 
•If the board deems that the coots of the repairs or im
provementa w i l l create asaesaments againat tha lands In 
the diatriot greater than ehould be borne in one year, 
i t may levy the same at one time and provide for the 
payment of eaid ooata and assessments in the manner pro
vided in eeotlona b55#6b- to ^55.68, inclusive} provided 
that aaeeaamenta may be oolleoted i n leaa than ten 
installments, as the board may determine.9 (Smphaeis supplied) 

The fund mentioned in the above section l a , of course, oreated 
by aaaessment of the property benefited In the drainage di a t r i o t ae 
provided in Section 455.61, 1958 Code of Iowa* Since the coat of 
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Dubuque County Attorney 
Attentions « i U i a a » . ^hlnnae 

r e p a i r o r Improvements must be pa id out o f the l a ve * or drainage 
d i a t r i o t funds, drelnage d i a t r i o t workere h i r ed to accomplish 
euoh r epa i r o r isproveaenta would be pa id f r o » the drainage 
d i a t r i o t fund. 

A drainage d i a t r i o t l a a separately created statutory ba lng 
apart froe tha county even though tha county board o f supervisors 
aay ba the management author i ty o f a drainage d i a t r i o t * end whan 
managed by the board o f supervisors the sa id board l a not a c t i ng 
f o r the oounty but In a representat ive oapaolty, M l tohe l l Oounty 
v. Odden. 219 lowa 793, 259 J*.W* 77b* She degree o f oounty 
p a r t i c i p a t i o n a t to e i the r labor o r equipment i s H a l t e d to that 
s tated i n Seotlon *55»135(2) above set out , 

Under the oanona o f const ruct ion , s t a t u t o r i l y orented bodies 
are H a l t e d to thoae powers expressly granted* and euoh a d d i t i o n a l 
impl ied powere neoeaaary to oarry out those expreaaed. Hitohall 
Oounty v. Odden, 219 * o * » 793, 259 »»*. 77*. 

Zt l a , there fore , the opinion o f t h i a offlee that drainage 
d i a t r i o t workers are employees of the drainage d i a t r i o t and not 
the county when suoh workere are engaged In major repa i ra and 
improvementa. 

With regard to queation 2, pleaae be advised that drainage 
d l o t r i e t workers, not being oounty employees, are mot w i t h i n the 
compulsory worteaen'e eoapenaation p rov i a i en ood i f l ed in 3 0 o t l o n 85 ,2 , 
1938 Code of Iowa, However, drainage d i s t r i c t employees would 
appear not to be exoludad from the workmen's ooapeneatlon law 
under Seotion 85* 1» 1958 Code of Xowe, unleaa t h e i r employment l a 
of a casua l nature. The.queatIon then becoaes whether a drainage 
d i a t r i o t l a an "employer* w i th in the d e f i n i t i o n etated i n 
Seation 85.61, 195a Code o f lowas 

* l n th i a and chaptera 86 and 87, unleaa the oontext other* 
wiae r equ i re s , the fo l lowing d e f i n i t i o n s o f terms a h a l l 
p reva i l 1 

1. ' Employer' ineludea and eppl iee to any person, 
- f i rm , aeeooiat lon, or corpora t ion , etate , oounty. 
municipal corporat ion , eobool d i a t r i o t . and the l e g a l 
representativee of a deceased employer** 
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Dubuque County Attorney 
Attention} w u i l a n w . Tbinaee 

According to State v . O lson . 2*»9 Icwa 53d, 86" 2d 21fc, 
and oaaee o l t ed the re in , a drelnage d i a t r i o t l a net e corporat 
ion end i t cannot aue or be sued. 

In a 1952 Attorney General op in ion , at page 53* * oounty 
board of eduoation was he ld net an *employer* wi th in the terms 
o f the workmen's compensation law* Zn add i t i on , a c i v i l 
towaehlp was held not an •employer" within the workmen's 
ooaipettsatlen law In Hop v,»_ Brinks 205 Zowa 7*> 217 551. 
In that aaoe a o l v i l township was s a i d ' t o be net...an Incorporated 
body but an involuntary p o l i t i c a l o r c i v i l d l v i a i on o f tha 
oounty* Zt was further abated that a o l v i l townehip could not 
be olasaed as a munieipal co rpora t ion . 

Therefore, i t l a oonoluded that a drainage d i a t r i o t i s not 
an "employer* within the workmen's oompenaation law. For that 
reason drainage d i a t r i o t employees are not covered under the 
worksen'a oompenaation law and thus not oovered by oompenaation 
l i a b i l i t y inauranoe under Chapter 87, 1958 Code o f Zowa. 

Zt i s further the opinion of t h i a o f f i c e , as to the aeoond 
part o f question 2, that drainage d i a t r i o t employees, not be ing 
oounty eeployeea, are not w i th in the l i a b i l i t y ineuranee ©over* 
age purohaaed by the oounty. 

In answer to your t h i r d queet ica , please be advised that i t 
l e not the province of t h i s o f f l o e to determine whether i t l a 
neoeaaary that a drainage d i a t r i o t purchase publ lo l i a b i l i t y and 
workmen'e ooapensatlen ineuranee. xeur a t tent ion l a d l r ee ted to 
Sect ion 517* .1 . 1958 Oode o f Zowa, wherein author i ty l a granted 
f o r a l l " d i s t r i c t s * o f a l l p o l l t l o a l eubdlvialona of the abate, 
not otherwise author ised, to purohaee l i a b i l i t y , peraenal in jury 
and property damage Inauranoe. A drainage d i a t r i o t nay not . In 
view of tees answer to queatloa 2, purohaee workmen*e oompenaation 
Inauranoe. 

Very t r u l y yeura, 

H V P J S B J 



Taxes levied for the maintenance of a country hospital, and taxes 
levied for construction and equipment of such hospital, may be used 
only for the purposes for which the levy was made. They may not 

Mr, Richard 0. Morr 
Lucas County Attorney 
Wast s ide of Square 
Char i ton , Iowa 

Dear Mr, Morn 

This w i l l acknowledge rece ipt of yours of the 13th i n s t . 

in which you submitted the f o l l o w i n g 

"Lucas County estab l i shed e County Pub l ic Hospital under 
Chapter 3**7 of the 1958 Code, The hosptaI bu i ld ing i s 
in the f i n a l stages of const ruct ion and equlping and is 
expected to be In operation wi th in several months. At 
the time the hospita l bonds were so ld , the County Trees* 
urer segregated the proceeds in a 'Hosp i ta l Construction 
Fund 1 and these funds have been disbursed for construct ion 

" A l l revenues from taxation under Section 3^7.7 of the 
1958 Code, which includes a m i l l for ' e r ec t ion and equip* 
meat' and a m i l l for 'improvement, maintenance, and r e -
placements ' , have been segregated in a 'County Pub l ic 
Hospital Fund. 1 The Board of Trustees has disbursed from 
the 'County Pub l ic Hospital Fund' to meet unanticipated 
expenses a r i s i n g In the construct ing* equipping and 
opening of the h o s p i t a l . The fund w i l l have a balance 
adequate to meet the payment of bonds current ly due. 

" In a recent annual audit of the County Treasurer ' s o f f i c e , 
the Auditor suggested that the Treasurer ' s o f f i c e must 
maintain a separate account or fund for the proceeds of 
the levy for ' e r ec t i on and equipment* (service on bonds), 
and 'Improvement, maintenance and replacements, ' and that 
author i ty (approved t ransfer ) from the State Comptroller 
must be obtained before funds can be disbursed or used for 
a purpose other than that for which It was l ev i ed . A l l 
revenue from the levy for * improvements, maintenance and 
replacements 1 has bee* used for ' e r e c t i ng and equipping ' 
of the hospi ta l b u i l d i n g . It Is our pos i t i on that Sect ion 
3**7.7 of the 1958 Code of Iowa provides for t h i s . 

OCTOBER 31, I960 

cos t s . 

£ o - / ! - < / 
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"Our question then i s : Can the Hospital Board unite 
into one fund the proceeds from the levy for ' e r ec t ion and 
equipment' and 'improvements, maintenance and replacements' 
and disburse from the sa id united fund any surplus that i s 
unappropriated for the purpose for which i t was l ev i ed , con
s t ruc t i ng and equipping the hosp i t a l? 

"As above stated, the statute involved c l e a r l y seems to i n 
d i ca te that the procedure followed by the Lucas County 
Hospita l Board In d isburs ing the unappropriated amounts Is 
cor rect and In accord with the s t a tu t e . " 

In reply thereto I advise that the foregoing procedured 

has had the previous considerat ion of t h i s department as evidenced 

by opinion of t h i s department appearing In the Report for 19M», at 

page l**0, copy of which opinion i s hereto attached. 

With respect to t h i s s i t u a t i o n , the foregoing opinion states3 

" I t seems d e a r to us upon well - founded p r i n c i p l e s , thets 

" F i r s t : A d i ve r s ion of the tax money acquired e i the r for 
the e rec t ion and equipment of the h o s p i t a l , or for i t s 
improvement, maintenance and replacement to a s e l f erected 
construct ion fund Is i l l e g a l . 

"Second; The fund a r i s i n g put of bequests and g i f t s cannot 
be used for any other purpose then that stated in the s ta tute , 
to -w l t : The retirement of bonds issued for the purchase of 
property so ld under the statute 5359, sub-section II , or C . 
for further permanent Improvement as the Board may determine, 
and a d ive r s ion thereof for r epa i r s and replacement of equip 
ment or construct ion not permanent Is I l l e g a l . 

" T h i r d : A transfer of any of the maintenance fund to a 
s e l f erected construct ion fund for use In const ruct ion , 
e i the r permanent or temporary, would l ikewise be an 11* 
legal d i v e r s i o n . 

"Four th : The County treasurer could not l ega l l y disburse 
money from th i s questioned construct ion fund. 

" I n view of the foregoing, we are of the opinion that the 
power exercised In e s t ab l i sh ing t h i s fund Is excess ive , 
and without support In law." 

See, in t h i s connection, A r t . V I I , Sec. 7* of the Cons t i tu 

t i on of the State , which provides the fo l lowing: 
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"Tax Imposed d i s t i n c t l y s ta ted . Sec. 7. Every law which 
imposes, continues, or revives a tax, sha l l d i s t i n c t l y state 
the tax, and the object to which i t Is to be applied} and 
It sha l l not be s u f f i c i e n t to refer to any other law to f i x 
such tax or ob j ec t . " 

and the interpretat ion thereof by the case of Taft Company, et e l . . 

y . A lber . County Auditor , 185 Iowa 1069, 171 M.W. 719. 

OSCAR STRAUSS 

F i r s t Ass is tant Attorney General 

?St amhlt 
ncj i 

CC to State Comptroller 
At tent ion Mr. Murphy 

State Auditor 
Attent ion Mr. Holloway 



CONSERVATION: 
County Conservation Boards Discussion r e l a t i ve to the 
control and j u r i s d i c t i o n of the.Board of Supervisors over 
the County Conservation Board. ( Q n | v ^ ; ^ J ^ - J f 

^ H y , U - V < e * ) . 

^ ^ O ' V ^ ^ N0vember 3, i960 

1 K , L 

Mr. Martin 0. Lo i r 
Scott County Attorney 
Thi rd F loor Courthouse 
Davenport, lowe 

Dear Mr. L a i n 

This is to acknowledge rece ipt o f your l e t t e r of October 
11, i960, which reads as follows* 

"The question has a r i sen as to what control and j u r i s 
d i c t i o n the Board of Supervisors of Scott County may 
exercise over the Scott County Conservation Board. 

" In checking the law I have come to the fol lowing con-
c lus ions of law: 

" 1 . The Scott County Conservation Board ex i s t s 
under and was authorized by Chapter I D A of the Code 
of Iowa (1958). This chapter a f fords l i t t l e comfort 
In attempting to determine what control the Board of 
Supervisors may have over the Conservation Board. 

" 2 . Sect ion 111A.2 authorized the Board of Super* 
v i s o r s to make appointments to the Conservation Board 
but does not provide a procedure for removal other than 
upon a change of residence. 

" 3 . Section I11A.3 requires the Board of Super
v i s o r s to provide su i tab le o f f i c e s for the Conserva
t i on Board and furthe 1/0 rov ides that the Conservation 
Board must annually make a f u l l and complete report 
to the Supervisors . 

The balance of t h i s chapter indicates that 
j u r i s d i c t i o n and control over the County Conservation 
Board, If any, i s vested in the State Conservation 
Commission* 

" 5 . It appears that once the Conservation Board 
i s e s tab l i shed , the Supervisors have d i s c r e t i on in 
the levying of taxes for the expenses of the Conser
vat ion Board, but l i t t l e or no other cont ro l . 
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" 6 . Chapter I HA has not been j u d i c i a l l y Inter
preted so that there are many areas of th i s chapter 
s t i l l subject to j u d i c i a l const ruct ion . 

" 7 , 1 can f ind no author izat ion for the Super
v i so r s to control the d i sc re t ionary acts of the Conser
vat ion Board. The only p o s s i b i l i t y would be an Infer
ence which might a r i s e from the fact that, under Sec
t ion 111 A .3 , the Conservation Board must report to the 
Supervisors and such report 'may include such recom
mendations as may be deemed adv isab le ' - - - and th i s 
p o s s i b i l i t y could be construed to mean that the Super
v i so r s could exercise control over the acts of the 
Conservation Board, 

* 8 . I personal ly f e e l , however, that the arm 
of the j u d i c i a l construct ion i s not long enough to 
reach out and make such a f i nd ing . Therefore, i t is 
my conclusion that the intent ion of th is chapter i s 
to e s t ab l i sh a separate and d i s t i n c t Conservation Board 
that i s an independent group, with sole and complete 
author i ty (subject to State Approval) In the areas 
prescribed in Chapter D I A of the Code of Iowa (1958). 

"Would you ba kind enough to review the foregoing and 
l e t me have the banef it of your suggestions and con
c lus ions in the matter . " 

in reply thereto I wish to s ta ts that I am in substantia l 
agreement with your ana lys i s of tha problem or the control and 
j u r i s d i c t i o n which the Board of Supervisors may exercise over 
the County Conservation Board. 

In connection with d i v i s i o n two of your l e t t e r , I wish to 
r eca l l your at tent ion to Chapter 66, and to section 33-2.3(9), 
Code of 1958. 

I an of the opinio : ; ' that the Board of Supervisors has only 
control of the levying of taxes as pointed out In paragraph 
f i v e of your l e t t e r . 

I appreciate the inc lus ion of your ana lys is and conc lu 
s ions r e l a t i v e to the problem in your l e t t e r of request. 

Yours t r u l y , 

JHG:MMH*+ 

JAMES H. GRITTON 
Ass i s tant Attorney General 



ELECTIONS: 

A canvassing board does ret have the author i ty to break the 
seal of the ba l l o t envelope In i ts aearchjror a missing po l l book 
In order to complete Its canvass. y ^ ^ ^ P v A ^ ^ ^ e ^ C * r i i 

November 21, I960 

Mr. W. K. Cash rf. 
Monroe County Attorney 
Peoples National Bank Bui ld ing 
A l b l a , lowa 

Dear Mr. Cash* 

Your l e t t e r of November 15. I960, Is as fol lows: 

" In conducting the canvass of tha general e l e c t i o n , 
the Board of Supervisors , In attempting to canvass the 
returns of A l b l a Th i rd Ward — a double board — found 
that the counting board 's p o l l book was not In the return 
envelope, but that the rece iv ing board 's pol1 book conta in 
ing only a port ion of the to ta l b a l l o t s t a l l i e d was in the 
return envelop©. 

"The counting board 's p o l l book was not found in any 
of the e l e c t i o n mater ia ls and suppl ies returned to the 
auditor and i t i s be l ieved that the missing po l l book i s 
sealed in the b a l l o t envelope along with the b a l l o t s cast 
in t h i s ward, 

"The problem presented i s two-fold — 

" 1 . Does the canvassing board have any author i ty to 
break the seal o f the b a l l o t envelope to obtain the miss ing 
p o l l book, in order to complete the canvass? 

" 2 . If they do not have such author i ty , must they 
then complete the canvass on the bas i s of the po l l book 
that Is ava i l ab l e? " 

Insofar as your f i r s t question i s concerned, the Supreme Court, 
s a i d , in the case of Davis vs Wi lson, a t e l . , 229 Iowa 100, 104* 

"The determinative factor In an e l e c t i o n for pub l i c o f f i c e , 
whether It be a primary or a general e l e c t i o n , la the vote 
of tha e l e c t o r s . It Is true that the canvass by the state 
board of canvassers of the abst racts o f the e l e c t i o n returns 
f i l e d by the county auditors l a one of the statutory steps 
in an e l e c t i on for pub l i c o f f i c e , but It cannot o r d i n a r i l y 
a l t e r the record made by the voters . Its duty i s the m i n i s 
t e r i a l or administrat ive one of ascerta in ing and v e r i f y i n g 
that record and dec la r ing the r e su l t as i t was shown upon 
the face of the abstracted returns . 
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State ex r e l . Rice v. County Judge, 7 Iowa 186, 198: 
Jones v. F i she r , 156 Iowa 582, 586, 137 N.W, 940, g4 l ; 
9 C, J . , page I275i 
20 C. J . 199, sect ion 251. 

In 20 C. J . 200, sect ion 255, i t Is stated: 

'Where there is no question as to the genuineness of the 
returns or that a l l of the returns are before them, the 
powers and dut ies of canvassers are l imi ted to the mechan
i ca l or mathematical function of ascer ta in ing and dec lar ing 
the apparent resu l t of the e l e c t i o n by adding or compiling 
the votes cast for each candidate as shown on the face of 
the returns before them, and then dec la r ing or c e r t i f y i n g 
the resu l t so a s ce r t a ined . ' 1 ' 

It Is conceded that a l l returns are not before the canvassing 

board, and i t being a duty of the board to canvass a l l of the re 

turns (29 C , J . S . 3**3), the ru le i s that i t Is the continuing duty 

of the e l e c t i o n o f f i c e r s to make a proper return of the resu l t of 

the e l e c t i o n , and where they neglect or refuse to perform the i r 

duty,, they may be compelled to do so by an appropriate j u d i c i a l 

remedy. (29 C . J . S . 33U 

While exact author i ty i s l ack ing , a somewhat s imi l a r s i tua t i on was 

before th i s o f f i ce in 1952,|n the Opinions of the Attorney General 

for that year, at page 157, 159, t h i s o f f i c e stated as f o l l ows ' 

"Author i ty for such procedure i s found in the case of 
Hummel v, Oeely, 112 Iowa 503, where i t appeared that at the 
General E l ec t i on of 1898 the judges of e l e c t i on in ce r t a in 
townships f a i l e d and neglected to properly c e r t i f y and 
authenticate the e l e c t i o n returns of sa id townships and that 
in consequence thereof the board of supervisors , when canvas* 
s ing said returns in said county, refused to canvass the re* 
turns from said townships, i t a l so appeared that while the 
board of supervisors were In sess ion , the judges of e l e c t i o n 
appeared and asked the sa id board that they be permitted to 
co r rec t any e r ro r s submitted by them in authent icat ion of 
returns , which request the board refused and refused to con* 
s ide r the vote shown by the return . Mandamus was sought to 
compel the board of supervisors to permit the authent icat ion 
of the returns by the judges of e l e c t i o n , and recanvass the 
votes cast and make return accord ing ly . Mandamus Issued r e 
qu i r i ng the Board to reconvene and canvass the e l e c t i on re* 

turns, in so order ing, the Court observed! 
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' I t Is made to appear that the judges of e l e c t i on 
f a i l e d to properly and f u l l y c e r t i f y to the returns 
of sa id e l e c t i o n , and that , Immediately upon d i scover 
ing the mistake so made by them, they offered to c e r 
t i f y In due form sa id re turns , and the board of super
v i s o r s refused them the r i ght so to do. We are not 
referred to any l i k e case, but we th ink , under tha 
facts as found by the cour t , the cor rect ion should 
have been permitted. T e c h n i c a l i t i e s In such proceed
ings should not be permitted to defeat the expressed , 
wi11 of the voters . 

> 'These returns were at a l l times in the custody of 
proper pa r t i e s , and there was no question of the iden
t i t y of the judges of e l e c t i o n ! and the o f fe r to co r 
rect the e r ro r was while the board was in sess ion . In 
the act of canvassing the votes of the county. It i s 
not to easy to see, or even imagine, p r e jud i c i a l conse
quences to resu l t from the r i ght so to do, i t was not 

Sreposed to a l t e r or change the returns as to the votes , 
ut only to do an omitted a c t , required by law, as to 

c e r t i f i c a t i o n , so that the returns might be confessed 
by the board of superv isors . In the absence of any 
po s i t i v e legal ob ject ion to such a proceeding, we think 
pub l i c po l i c y in the securing of correct r e su l t s from the 
voters , requires the more l i b e r a l rule by which such r e 
s u l t s are obtainable . Some re l i ance i s placed on State 
v . Hardin County Judge, 13 Iowa 139., We are not ho ld ing 
that It was the duty of the board to canvass the returns 
without the c e r t i f i c a t i o n , but only that the i r c e r t i f i c a 
t i on should have been permitted under the circumstances 
of the case, and when c e r t i f i e d , they should have been 
counted. This being a legal duty of the board. It was 
competent for the court to order It done. That the board 
may be compelled to recanvass and correct a mistake was 
held In Pr ice v. Hamel, 1 Iowa ^73, and has been held 
in other c a se s . 1 

"App l i c a t i on of the rule there l a i d down, It appearing to 
the canvassing board that the e l e c t i o n o f f i c i a l s had f a i l e d 
In t h e i r duty to make a return o f the whole number of b a l l o t s 
cast for each o f f i c e r , such e l e c t i o n board should be recon
vened and return made In accordance with the requirements o f 
sect ion SO. 16, Code o f Iowa, 1950, and t ike request of the 
judges . " 

Fur ther , in 168 A .L .R . 86<t, It Is statedj 

"Thus , where the o f f i c i a l t a l l y sheet co r rec t l y Indicated 
tha vote for the o f f i c e o f county c l e r k , but when the four 
c e r t i f i c a t e s required by the s tatute came to be made out 
by the prec inct o f f i c i a l s , two of them showed the vote as 
Indicated by the t a l l y sheet, but by a mistake of the copy
i s t , the vote between the r i v a l candidates for the o f f Ice 
of county attorney was copied oh the other two c e r t i f i c a t e s , 
and one of the erroneous c e r t i f i c a t e s was returned with the 
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stub book and b a l l o t s to be used in the o f f i c i a l count by 
the e l e c t i on commissioners, i t was he ld , in McSueh v . Carey 
(1906) 123 Ky. 536, 96 SW 850, that the prec inct o f f i c i a l s 
properly changed the c e r t i f i c a t e by making i t r e f l e c t the 
actual vote , and that while consent had been obtained from 
the contestee of the o f f i c e of county c l e rk for such change, 
th i s consent was not necessary, the court aaying that It 
was the duty o f the o f f i c e r s to return a true statement of 
the vote as shown bn tha t a l l y sheet, and that u n t i l t h i s 
was done they had not performed t h e i r whole duty In the 
premises, and had they refused to make the co r r ec t i on , they 
could have been compelled so to do by a wr i t of mandamus," 

Applying the rule stated above, It appearing to the canvassing 

board that the e l e c t i on o f f i c i a l s had f a i l e d in the i r duty to 

return the po l l book as provided by sect ion 50.47, Code 1958, such 

e l e c t i o n board should be reconvened and i f poss ib le , return made 

In adcordance with sect ion 50,17, supra, even i f th i s means the 

opening and resea l ing of the b a l l o t envelope. 

I am therefore of the opinion that the canvassing board does not 

have the author i ty to break the seal of the ba l l o t envelope to 

obtain the missing po l l book in order to complete the canvass. 

The answer to your second question may properly await the recon

vening of the e l e c t i o n board as suggested herein. 

Very t r u l y yours. 

OSCAR STRAUSS 

F i r s t Ass i s tant Attorney General 

OSimmh** 



CRIMINAL LAW: JjJLgJLig^Qf t h e M P e a c e • , n a prosecution for a non
ind ictab le misdemeanor underChapter 762>(1) the State may not .., 
move for a change of venue except when the j u s t i c e Is re lated to the 
defendant or a witness there fore , 7 ( 2 ) the State has no r ight to a 
Jury t r l a l , 7 ( 3 ) the stater T $ k take an appeal from a judgment in favor 

- of defendant. maynot , 
( P ) « * / V + • ^ ^ V N . ^ I V ^ ^ ^ Atty, tt-l't**) 
v ' / November 7 , I 9 6 0 ' 

Mr. Loren N. Brown 
Mi tche l l County Attorney 
Osage, Iowa 

Dear SIr» 

This is to acknowledge rece ipt of your recent l e t t e r 
wheeeln you make the fo l lowing requestt 

"We have a problem which has become very acute 
In th i s area In recent weeks regarding the r ights 
of the State of Iowa In Jus t i c e of the Peace 
Court. Since the t r i a l and d i spos i t i on of non
indictab le misdemeanors can af fect the law enforce
ment program In general to a considerable degree, 
I would Tike the opinion of your o f f i c e on the 
fol lowing three quest ions: 

" 1 . Does the State of Iowa have the r ight to a 
change of place of t r i a l In Jus t i c e of the Peace 
Court, as the Defendant has, when a non- indictab le 
misdemeanor charge has been f i l e d , or would that 
r ight be s t r i c t l y l imited to specia l situations 
where the Jus t i ce of the Peace Is personal ly re 
lated to the Defendant, etc? 

" 2 . Does the State of Iowa have the r ight to a 
j u ry t r i a l where a non - ind ic tab le misdemeanor has 
been charged and f i l e d In Jus t i ce of the Peace Cout? 

" 3 . Does the State of Iowa have the r ight of appeal 
from a defclslon of a Ju s t i c e of the Peace Court where 
a non-Indictable misdemeanor has been charged, and 
the Defendant found not g u i l t y e i ther by a Jury or by 
the Jus t i c e of the Peace act ing without a Jury? " 

In answer to question No, 1 we must f i r s t examine State ex r e l , 
F le tcher v. D i s t r i c t Court, 213 Iowa 8 2 2 , 238 N.W. 2 9 0 , wherein 
the Court sa id , at page 82b" of the Iowa Report: 
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" I t is obvious that the venue of cr iminal eases 
was, In England and Is in Iowa, a matter of 
statutory regu la t ion , * * * * ' • 

As the r ight to a change of venue is c l e a r l y s tatutory , we 
must ascerta in If the l e g i s l a tu re provided that the State may 
move for a change of venue. Section 762.13, 1958 Code of Iowa 
provides : 

"Change of venue--grounds. Before any testimony 
is heard, a change of place of t r i a l may be appl ied 
for by an a f f i d av i t f i l e d , s ta t ing that the Jus t i c e 
is prejudiced against the defendant, or is of near 
r e l a t i on to the prosecutor upon the charge or the 
party injured or Interested, or is a material witness 
for e i ther party , or that the defendant cannot obtain 
J u s t i c e before him, as the a f f i ant v e r i l y b e l i e ve s . " 

The General Assembly has provided that the defendant may move 
fpr a change of venue In a J u s t i c e of the peace court In a pro 
secution under Chapter 762. It is well establ ished that where 
a statute is c l e a r , p l a i n , and unambiguous there i s no room for 
const ruct ion . It is a lso a well establ ished p r i n c i p l e that penal 
statutes must be s t r i c t l y construed and doubts, If any, resolved 
In favor of the defendant. (See Maste l ler v. Board of Control of 
State Inst . , 100 N.W. 2d 111.) ~ 

Also In point is the f ami l i a r ru le of statutory construct ion 
that the express mention of one thing implies the exclusion of 
o thers . (Expresslo unls est exc lus lo a l t e r l u s ) . Thus the l e g i s 
l a t i v e intent Is expressed by omission as well as by i nc lu s i on . 
(State v . F l ack , 101 N.W. 2d 535). The l eg i s l a tu re has provided 
that the state may move for a change of venue in the d i s t r i c t 
cour t , sect ion 778.1, Code of Iowa. 

Applying these rules of construct ion It Is quite c lear that 
the state may not move for a change of venue In a prosecution for 
a non-Indictable misdemeanor, except when the Jus t i c e Is re lated 
to the defendant, or is a witness therefore. 

In answer to question No. 2, we must apply the same rules of 
s tatutory construct ion and, as the l eg i s l a tu re has not so provided, 
i t Is c lear that the state has no r i ght to a jury t r i a l where a 
non- Indictable misdemeanor has been charged and f i l e d In a J u s t i c e 
of the peace court . 

The answer to question No. 3 Is found In State v . Ford , 161 
Iowa 3 2 3 , 1^2 N.W. 984, wherein the Court said at page 3Z5 of the 
Iowa Report: 
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"An appeal by the state from a Judgment In favor of 
a defendant In a cr iminal case entered in the d i s t r i c t 
court Is authorised by sect ion 5448 of the Code but 
merely for the exposit ion of the law with reference to 
the error complained of . Section 5463, Code. In t r i a l s 
before a Ju s t i c e of peace, the r ight of appeal Is ex
press ly conferred on the defendant both,, by the statute 
and the Const i tut ion ( sect ion 11, a r t . I, Constitution} 
sect ion 5612, Code), and an appeal from the judgment of 
the d i s t r i c t court by the state to the Supreme Court Is 
expressly authorised by sect ion 5620 of the Code. No 
appeal, however, Is authorized from a judgment In favor 
of the defendant In the j u s t i c e court or po l i ce court . 

"Nor do we think that j u r i s d i c t i o n Is conferred on the 
d i s t r i c t court . Section 6 of a r t i c l e 5 of the Cons t i tu 
t ion declares that* 'The d i s t r i c t court sha l l be a court 
of law and equity , which sha l l be d i s t i n c t and separate 
j u r i s d i c t i o n s , and have j u r i s d i c t i o n in c i v i l and cr iminal 
matters a r i s i ng In the i r respect ive d i s t r i c t s , In such 
manner as sha l l be prescr ibed by law. ' No statute has 
undertaken to confer j u r i s d i c t i o n of appeals by the state 
from judgments for the defendants In e i ther the po l i ce or 
J u s t i c e court . It Is well s e t t l ed In th i s state that , In 
the absence of a statute author iz ing an appeal by the 
s ta te , an appel late court cannot acquire j u r i s d i c t i o n to 
review the proceedings below. State_v. Johnson, 2 Iowa 
549} State Van Horton, 26 Iowa WZi State vT Ta1t, 22 
Iowa 140. And i t Is adjudicated elsewhere, by the over 
whelming weight of author i ty , that the state may not sue 
out a writ of error or take an appeal from a Judgment Tn 
favor of the defendant ,ln a cr iminal case, whether rendered 
upon a ve rd ic t of acqu i t ta l or upon a question of law de-
termlned by the court , unless authorized by s t a t u t e . " 
(Emphasis supplied}. ~ ! 

Therefore, It Is the opinion of th is wr iter that a l l three 
questions would be answered in the negative. 

Yours very t r u l y , 

MARION R. NEELY 
Ass i s tant Attorney General 

MRNjkvr 
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•0 

Mr. Edward F . Samore 
Woodbury County A t t o r n e y 
20k C o u r t House 
S i o u x C i t y , , Iowa 

Dear Mr . Samorej 

t h i s w i l l acknowledge r e c e i p t o f your o p i n i o n 
r e q u e s t , i n wh ich you s t a t e : 

" Y o u r o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d 
as to the i n t e r p r e t a t i o n o f S e c t i o n 321*372(3) 
o f t he 1958 Code o f iowa under the f o l l o w i n g 
f a c t u a l s i t u a t i o n j 

" T h i s c o n c e r n s a f ou r l ane highway 
c o n s i s t i n g o f two s e p a r a t e road beds , each 
road bed c o n t a i n i n g two l a n e s f o r v e h i c l e s 
b e i n g d r i v e n i n the same d i r e c t i o n ; however , 
the two road beds a r e d i v i d e d by an a r e a on 
wh i ch t h e r e can be no t r a v e l . The o t h e r 
road bed c o n t a i n s two l a n e s f o r v e h i c l e s 
g o i n g i n the same d i r e c t i o n but i n the 
o p p o s i t e d i r e c t i o n o f the o t h e r road b ed . 

"A s c h o o l bus i s b e i n g o p e r a t e d on one 
o f t h e s e road beds and s t o p s to r e c e i v e and 
d i s c h a r g e p u p i l s , and a t s a i d t ime the s top 
w a r n i n g s i g n a l s a r e f l a s h i n g . However, 
a n o t h e r v e h i c l e b e i n g o p e r a t e d i n the o p p o s i t e 
d i r e c t i o n on the o t h e r r oad bed approaches 
the g e n e r a l a r e a where the bus i s s t o p p e d . 

" Y o u r o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d 
as to whe r e in the d r i v e r o f such v e h i c l e on 
the s e p a r a t e and d i s t i n c t r oad bed i s r e q u i r e d 
t o s top and rema in s t opped u n t i l the s toparm 
i s r e t r a c t e d . " 

Go-1) 
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The s e c t i o n o f t he 1958 Code to which you r e f e r , 
s e c t i o n 3 2 1 . 3 7 2 ( 3 ) , p r o v i d e s ! 

"PUcha.r.gftn.g PUpUa, ^ r e g u l a t i o n s . * * * 

"3* The d r i v e r o f any v e h i c l e when 
m e e t i n g a s c h o o l bus on wh ich the s top wa rn ing 
s i g n a l l i g h t s a r e f l a s h i n g s h a l l r educe the 
speed o f s a i d v e h i c l e t o no t more than twenty 
m i l e s per h o u r , and s h a l l b r i n g s a i d v e h i c l e 
t o a comp le t e s t op when s c h o o l bus s t o p s and 
s top s i g n a l arm i s ex t ended and s a i d v e h i c l e 
s h a l l r ema in s t opped u n t i l s t oparm i s r e t r a c t e d 
a f t e r wh ich d r i v e r may p ro c e ed w i t h due c a u t i o n . 

"The d r i v e r o f any v e h i c l e o v e r t a k i n g a 
s c h o o l bus s h a l l no t p a s s a s c h o o l bus when 
f l a s h i n g s top w a r n i n g s i g n a l l i g h t s a r e f l a s h i n g 
and s h a l l b r i n g s a i d v e h i c l e t o a comp le t e s t op 
not c l o s e r than f i f t e e n f e e t o f the s c h o o l 
bus when i t i s s t opped and s toparm i s e x t e n d e d , 
and s h a l l r emain s t o p p e d u n t i l the stoparm i s 
r e t r a c t e d and s c h o o l bus resumes m o t i o n , or 
u n t i l s i g n a l l e d by the d r i v e r t o p r o c e e d . 

" T h i s s e c t i o n s h a l l not a p p l y t o b u s i n e s s * 
and ' r e s i d e n c e * d i s t r i c t s but s h a l l a p p l y i n 
suburban d i s t r i c t s o f c i t i e s and t o w n s . " 

S e v e r a l o t h e r s t a t e s a l s o have i t a t u t o r y p r o v i s i o n s 
r e q u i r i n g motor v e h i c l e s t o come to a comp le t e s t op 
when m e e t i n g a s c h o o l bus t h a t i s r e c e i v i n g o r d i s c h a r g i n g 
p a s s e n g e r s . Most o f t h e s e s t a t u t e s p r o v i d e t ha t v e h i c l e s 
do not have to s top when t r a v e l i n g on a s e p a r a t e roadway 
and t h e r e i s a median between the roadways wh ich p e d e s t r i a n s 
a r e no t p e r m i t t e d to c r o s s , i . e . , A r i z o n a R e v i s e d S t a t u t e s 
A n n o t a t e d , § 28-857» B u r n s A n n o t a t e d I n d i a n a S t a t u t e s , 
47-2132; A r k a n s a s S t a t u t e s A n n o t a t e d , S 7 5 . 6 5 8 . l t I l l i n o i s 
S t a t u t e s A n n o t a t e d , c h . 95kt § 196j New Mexico S t a t u t e s 
A n n o t a t e d , S 64 - 1 8 -46} and tfyoming S t a t u t e s , 8 31-150. 

The Iowa s t a t u t e , however , does no t make any such 
e x e m p t i o n * The e n t i r e roadway and both road beds a r e 
p a r t o f the h i ghway , as d e f i n e d by s e c t i o n 321 .1 (48), 

- 1958 Code o f Iowa. 

In P eop l e v . B e r e h a u s e r T 7 M i s c . 2d 178, l66 N . Y . S . 
2d l 6 l , a New York C o u r t sugge s t ed s t a t u t e s r e q u i r i n g 
v e h i c l e s t o s t op when m e e t i n g a s c h o o l bus r e c e i v i n g o r 

http://75.658.lt
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d i s c h a r g i n g p a s s e n g e r s s h o u l d be c o n s t r u e d s t r i c t l y . 
At page 162 o f 166 N . Y . S . 2 d , the C o u r t s t a t e d ! 

' • C h i l d r e n a r e n o t o r i o u s l y c a r e l e s s 
and i r r e s p o n s i b l e and need p r o t e c t i o n when 
t r a v e l i n g i n g r oups to and from s c h o o l * 
When g e t t i n g i n and ou t o f a s c h o o l bus i t 
i s i m p o s s i b l e to know where c h i l d r e n w i l l 
d a r t o r chase each o t h e r . The L e g i s l a t u r e 
r e c o g n i z e d t h i s by e n a c t i n g the s e c t i o n i n 
q u e s t i o n . T h i s law was n o t enac t ed to i n c o n 
v e n i e n c e d r i v e r s o f a u t o m o b i l e s , but r a t h e r 
f o r the p r o t e c t i o n o f c h i l d r e n . I t i s , t h e r e 
f o r e , o f the utmost i m p o r t a n c e to de t e rmine 
whether o r no t under t h e s e o r s i m i l a r c i r c u m 
s t a n c e s t h e r e i s a v i o l a t i o n o f t h i s s e c t i o n . " 

The New York S t a t u t e undar c o n s i d e r a t i o n , V e h i c l e 
and T r a f f i c Law .8.1, s u b d i v i s i o n 2*+, i s a lmos t i d e n t i c a l 
to the Iowa l aw . The C o u r t h o l d t h a t a motor v e h i c l e 
a p p r o a c h i n g from a r i g h t a n g l e a s c h o o l bus s t opped near 
an i n t e r s e c t i o n was "mee t ing , " the s c h o o l b u s , and r e q u i r e d 
to come to a comple te s t o p * 

The Iowa s t a t u t e does no t make an exempt ion i n 
the s i t u a t i o n you d e s c r i b e . i t cannot be assumed t h a t 
the L e g i s l a t u r e i n t e n d e d such an e x e m p t i o n ; e x empt i ons 
cannot be read i n t o a s t a t u t e . Young v . O ' K e e f e , 
246 Iowa 1182, 69 N.W. 2d 53"+. The re appea rs to be 
good r e a s o n f o r s t r i c t l y c o n s t r u i n g such a s t a t u t e . 
T h e r e f o r e , i t i s ray o p i n i o n t h a t the d r i v e r o f a v e h i c l e 
on a f o u r l a n e h i ghway , w i t h s e p a r a t e r o a d b e d s , i s 
r e q u i r e d to s top and r ema in s t opped when mee t ing a 
s c h o o l bus r e c e i v i n g o r d i s c h a r g i n g p a s s e n g e r s , as 
p r o v i d e d by s e c t i o n 3 2 1 . 3 7 2 ( 3 ) , 19?8 Code o f Iowa, even 
though the d r i v e r i s on a s e p a r a t e roadbed* 

Very t r u l y y o u r s , 

F C t b l 

ERANK CRAIG 
A s s i s t a n t A t t o r n e y S e n e r a l 



ELECTIONS: 
• > Contests Ba l lot marking - -

1. The l eg i s l a ture not having provided otherwise, the only 
statutory court to determine an e l e c t i on contest Is one on which 
the chairman of the board of supervisors presides, whether he be an 
Interested party or not. 

2. a. A check mark placed in the c i r c l e with crosses In the 
square beneath the c i r c l e , would not v i t i a t e the v a l i d i t y of the 
vote, and the crosses should be counted. November IB I960 

b. The use of a ba l l point pen $n marking the ba l l o t is 
permitted and the ba l l o t is v a l i d . 

c. The f i l l i n g in of the c i r c l e , making a sol Id, col ored 
c i r c l e thereof, deprives the voter of h is statutory r ight to vote 

(by, and through the blank c i r c l e . The ba l l o t should not be counted. 
i ^ r . ^ / o r » i 5 ^ ^ * Any u - ft- ft; 
Wright County Attorney ' ifc / . <y 
C l a r i o n , Iowa \J>0 * II "j 

pear Mr. Orahelm, J r . t 

•n 
This w i l l acknowledge rece ipt of your l e t t e r of November 15, I960, 

which reads as fol lows. 

"As a resu l t of the recent general e l e c t i o n , a candidate 
for Supervisor of one of the d i s t r i c t s , des i res to eon* 
test the e l e c t i on as provided by Iowa Code Chapter 62 
(1958)* This chapter states in part that one of the 
members that Shal l comprise the Contest Court sha l l be 
the present Chairman of the Board of Supervisors, and in 
th i s pa r t i cu l a r matter the Chairman of the Board of Super
v i s o r s Is the Incumbent In the contest . 

" I t Is my opinion that In such a case a Chairman of the 
Board of Supervisors should be d i s q u a l i f i e d from p r e s i d 
ing in the contest . The procedure for conducting the 
contest as provided In Sect ion 62.13 of sa id chapter 
s tates that the proceedings, power and control sna i l be 
s im i l a r to those of the D i s t r i c t Court, and Iowa Code 
Sect ion 605.17 states that a Judge sha l l be d i s q u a l i f i e d 
from ac t ing as such In any case wherein he Is a party or 
Interested In the proceedings. 

"At your e a r l i e s t convenience P lease forward an opinion 
as to the fo l lowing matters: 

1. Would the Chairman of the Board of Supervisors 
be d i s q u a l i f i e d to act h the above stated case with 
reference to the Code Sections c i t ed or any others 
that may be pert inent to the problem? 

2. With reference to Iowa Code Sections 49,92, 49.94 
and 49.97, would the fo l lowing s i tua t ions be con
sidered spo i led b a l l o t s as defined by 49.100?: 
a . A check mark rather than a cross placed In 

the c i r c l e at the top of the t i c k e t , with 
crosses in the squares beneath the c i r c l e . 

'••6>o-n- f 
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b. The use of a ba l l point pen to mark the b a l l o t , 
c . Where the c i r c l e was completely f i l l e d i n , 

making a s o l i d , colored c i r c l e , with no other 
marking In the c i r c l e , 

" I t Is my opinion that example " a " above would not const I • 
tute a defect ive b a l l o t , and that the judges should count 
only the crosses as they appear in the squares beneath the 
c i r c l e . 

"With reference to Item " b " , a ba l l point pen or any other 
co lo r marking i s permittee and the ba l l o t v a l i d . See 
Dolan v . Cooke. 212 l a . , 771, 237 MW 496. 

"As to Item " C " It appears that the mark was not Intended 
to be an Ident i f i ca t i on mark as provided by Section 49.98. " 

I advise as fol lows. 

1, Insofar as your Question No. I, i t appears that the s t a t u 

tory p rov i s ion making the chairman of the board of supervisors the 

p res id ing o f f i c e r of the contest cour t , imposes an add i t iona l duty 

upon that member of the board, a duty that , absent statutory author 

Ity therefor , may not be delegated, nor may a subst i tute to perform 

the duty be designated. No such author i ty appears to e x i s t . In 

that s i t u a t i o n , thus whi le pub l i c p o l i c y would require an o f f i c i a l 

Interested in the subject matter before the contest court to d i s 

q u a l i f y himself from ac t ing thereon, such d i s q u a l i f i c a t i o n would 

reduce the contest court to two members. A contest court o f two 

members i s unauthorized. Thus, whi le a contest hearing Is author

i zed , no body e x i s t s to hear and decide the contest . As a r e su l t 

of the foregoing statutory s i t u a t i o n , i f the chairman of the board 

does d i squa l i f y himsel f , no court e x i s t s to determine tha contest i 

If he does not d i squa l i f y h imsel f , then the contest court would 

cons i s t o f three members of which the chairman as an interested 

par ty , would be one. The l e g i s l a t u r e not having provided otherwise 
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the only statutory court Is one on which the chairman of the board 

pres ides , whether he be an Interested party or not. 

2. in answer to your Question No. 2, I advise as fol lows! 

2a. A check mark placed In the c i r c l e with crosses in the 

square beneath the c i r c l e , would not v i t i a t e the v a l i d 

i t y of the vote , and the crosses should be counted* 

2b. The use of a ba l l point pen in marking the ba l l o t i s 

permitted, and the b a l l o t Is v a l i d . 

2c . 1 am of the opinion that the f i l l i n g in of the c i r c l e , 
ed 

making a s o l i d , c o l o r / c l r c l e thereof, deprives the voter 

of h i s statutory r ight to vote by and through the blank 

c i r c l e . The b a l l o t should not be counted. 

Very t r u l y yours, 

0S.mmh-* 

OSCAR STRAUSS 

F i r s t Ass is tant Attorney General 



STATE OFFICERS AND DEPARTMENTS: V S s ' • 

A memberrTp.f trie Board ©f Control ceases to be an administra 
t i v e o f f i c e r wnen he resigns therefrom,and therefore Is no longer 
e l i g i b l e to be a member of the Iowa Interstate Cooperation Com- „ 
miss ion. ( ^ t ^ v $ S 1e i A c. a t * V>< \ t W « \ f§\j\,. 

November 23, I960 

IOWA LEGISLATIVE RESEARCH BUREAU 
Stetehouse 
Oes Moines 19, Iowa 

Attent ion Clayton Ringgenberg, D i rector 

Dear Mr. Rlnggenbergj 

This w i l l acknowledge rece ipt of your l e t t e r of November 

22, I960, In which you s tate : 

"As Secretary of the iowa Interstate Cooperation Commis
s i on , i have been asked to request your opinion on the 
fol lowing questions: 

1, Mr, John R. Hansen was a member of the Board 
of Control when he was appointed to th is Commission. 
Since then he has resigned as a member of the Board of 
Contro l . Is he s t i l l considered to be a member of the 
interstate Cooperation Commission? 

2, If he Is s t i l t a member of the Commission, 
can he be reimbursed for h i s travel expenses from funds 
which have been made ava i l ab l e to the Commission by the 
Budget and F inanc ia l Control Committee? 0 

in answer to your Question #1 I would advise that the 

foregoing designated commission created by Chapter 83, Acts of 

the 58th General Assembly, by the terms thereof cons ists of 

th i r teen (13) members, among whom are three (3) administ rat ive 

o f f i c e r s to be appointed by the governor. 

According to author i ty , the word " cons i s t " as so used means 

to be "composed of* or "made up o f . " As appl ied to Mr, Hansen's 

6,Q~lh/D 
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re l a t i onsh ip as between h is o f f i c i a l status and membership on 

the Commission, i t would appear that upon h is res ignat ion , he 

ceased to be an administrat ive o f f i c e r . As a resu l t thereof, 

If h i s membership on the Commission continued, the Commission 

would no longer cons is t of three (3) administrat ive o f f i ce r s * 

It would cons ist of one c i v i l i a n and two o f f i c e r s . The statute 

may not be so interpreted. When Mr. Hansen ceased to be an ad* 

min l s t r a t i v e o f f i c e r , he ceased to be a member of the Iowa Inter 

state Cooperation Commission. 

In view of the foregoing conc lus ion , answer to your Question 

#2 i s not requlred. 

Very t ru l y yours, 

0S.mmb4 

OSCAR STRAUSS 

F i r s t Ass is tant Attorney General 



SCHOOLS: S c h o o l h o u s e s i t e s — A s c h o o l board cannot p u r c h a s e 
w i t h u n d e s i g n a t e d s u r p l u s i n the s c h o o l h o u s e fund a s c h o o l s i t e 
i n e x c e s s o f 30 a c r e s , as p r o v i d e d i n s e c t i o n 297»3« 

Dear D r . A n d e r s o n : 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f 
November 25, i n which you s t a t e the f o l l o w i n g : 

"The l o c a l community s c h o o l d i s t r i c t p r o p o s e s 
to p u r c h a s e s c h o o l b u i l d i n g and p l a y ground s i t e s 
as p r o v i d e d by S e c t i o n 2 9 7 * 3 , Code o f Iowa, 1958-
The d i s t r i c t can p u r c h a s e a t an advantageous and 
r e a s o n a b l e p r i c e the t o t a l o f 60 a c r e s * 30 a c r e s 
o f wh ich would be uiilized as a p r e s e n t s i t© f o r 
a s c h o o l p l a y ground a r e a , and an ad j a c en t 30 a c r e s 
would be used For t h a f u t u r e s i t e . 

"The s c h o o l d i s t r i c t has funds a v a i l a b l e i n 
t h e i r s c h o o l h o u s e fund f o r t ho purpose o f the 
p u r c h a s i n g o f s i t e s . The s o u r c e s o f the funds i n 
t h i s s c h o o l h o u s e fund a r e a s f o l l o w s : A p o r t i o n 
t h e r e o f i s from a t a x l e v y f o r a s choo lhouse and 
s c h o o l h o u s e s i t e p u r p o s e s ; A p o r t i o n i s from 
i n s u r a n c e funds d e r i v e d from f i r e damage to a 
s c h o o l h o u s e ; And a p o r t i o n r e p r e s e n t s a t r a n s f e r 
f rom g e n e r a l funds s u r p l u s to t h e s choo lhouse f u n d . 

" I t I s no t p o s s i b l e f o r the d i s t r i c t to p r o c u r e 
a 30 a c r e t r a c t as such i n t h a t the owner w i l l s e l l 
o n l y a t o t a l o f 60 a c r e s . 

November 2 8 , i960 

Mr . C . tj. Anderson 
Howard County A t t o r n e y 
C r e s c o , Iowa 

" B a s e d upon the above f a c t s , t hese q u e s t i o n s 
. p r e s e n t t h e m s e l v e s . 

• 6 . 0 - / | . | | 
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"1 . Must the p r o v i s i o n s o f S e c t i o n 297*3 be 
c o n s t r u e d as l i m i t i n g a p u r c h a s e to 30 a c r e s p l u s 
2 b l o c k s , o r can t h a t S e c t i o n be c o n s t r u e d a s 
p e r m i t t i n g the p u r c h a s e , f o r e xamp l e , o f a t o t a l o f 
60 a c r e s , i t b e i n g c o n t e m p l a t e d t h a t 30 a c r e s would 
be u t i l i z e d f o r one s i t e and the a c t u a l p r e s e n t 
c o n s t r u c t i o n o f s c h o o l f a c i l i t i e s , and the o t h e r 30 
a c r e s would be u t i l i z e d f o r a f u t u r e s i t e w i t h the 
c o n t e m p l a t i o n o f a f u t u r e b u i l d i n g program? 

" 2 . Assuming the p r o p e r p u r c h a s e o f t h i s 
p r o p e r t y , whether i t be 30 a c r e s o r 60 a c r e s , can 
p r e s e n t e x i s t i n g funds be u t i l i z e d f o r the purpose 
o f p u r c h a s i n g s c h o o l s i t a e and does t h a Board have 
a u t h o r i t y upon t h e i r own m o t i o n to make the p u r c h a s e 
and to use the e x i s t i n g funds f o r t h a t p u r p o s e , or 
must t h e r e be a v o t e o f the e l e c t o r s a u t h o r i z i n g the 
Board t o make the p r o p o s e d p u r c h a s e and a u t h o r i z i n g 
the Board to u t i l i z e the e x i s t i n g s c h o o l h o u s e funds 
f o r the proposed p u r p o s e ? " 

Your a t t e n t i o n i s d i r e c t e d to s e c t i o n 297*3, Code 1958, 
wh ich p r o v i d e s as f o l l o w s ? 

" T h i r t y - a c r e l i m i t a t i o n * Any s c h o o l c o r p o r a t i o n 
i n c l u d i n g a c i t y , t o w n , o r v i l l a g e , may t a k e and 
h o l d an a r e a equa l to two b l o c k s e x c l u s i v e o f the 
s t r e e t or h i ghway , f o r a s c h o o l h o u s e s i t e , and not 
e x c e e d i n g t h i r t y a c r e s f o r s c h o o l p l a y g r o u n d , s t a d i u m , 
o r f i e l d house , o r o t h s r p u r p o s e s f o r each such g ^ a . a w 

( Emphas i s s u p p l i e d ) 

t t appea r s from the s p e c i f i c w o r d i n g o f the c h a p t e r 
t h a t a s c h o o l d i s t r i c t may p u r c h a s e two b l o c k s e x c l u s i v e o f 
s t r e e t s and h i g h w a y s ; howeva r , the t o t a l amount o f l a n d f o r 
each s c h o o l s i t e s h a l l no t exceed 30 a c r e s * T h i s l a g a l l i m i t 
i s p l a c e d upon the s c h o o l d i s t r i c t , and any l a n d i n e x c e s s 
o f the l i m i t would v o i d the t i t l e d e r i v e d by tho s c h o o l 
d i s t r i c t . Sm i th v . Maresh* 226 Iowa 552, 284 N*W. 390. 

Wi th r e s p e c t t o the p r o b l e m p r e s e n t e d i n your l e t t e r , 
the s c h o o l board has no a u t h o r i t y to p u r c h a s e l a n d i n e x c e s s 
o f 30 a c r e s f o r a s c h o o l s i t e . I f they ere u n a b l e t o e n t e r 
i n t o a s a t i s f a c t o r y agreement w i t h the owner o f s a i d l a n d , 
a n d ' t h e b o a r d , i n t h e i r j u d g m e n t , f e e l t h a t condemnat ion 
p r o c e o d i n g a a r e n e c e s s a r y , then the a u t h o r i t y v e s t e d i n them 
by s e c t i o n 297*6 g i v e s the s c h o o l board the power t o condemn 
t h e n e c e s s a r y 30 a c r e s o f l a n d . 
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W i th r e s p e c t t o y ou r second q u e s t i o n , your a t t e n t i o n i s 
d i r e c t e d to s e c t i o n 278.1(7) , wh i ch p r o v i d e s as f o l l o w s . 

" E n u m e r a t i o n . The v o t e r s a t the r e g u l a r e l e c t i o n 
s h a l l have powar t o r 

" I . * * * 

"7* Vo te a s c h o o l h o u s e t a x , no t e x c e e d i n g two 
and o n e - h a l f m i l l s on t h e d o l l a r i n any one y e a r , f o r 
the p u r c h a s e o f g r o u n d s , c o n s t r u c t i o n o f s c h o o l h o u s e s , 
the payment o f d e b t s c o n t r a c t e d f o r the e r e c t i o n o f 
s c h o o l h o u s e s , no t I n c l u d i n g i n t e r e s t on bonds , p r o 
c u r i n g l i b r a r i e s f o r and o p e n i n g r e a d s to s c h o o l h o u s e s . " 

The funds on hand s p e c i f i c a l l y d e r i v e d by v i r t u e 
o f t h i s l e v y can be expended f o r the p u r c h a s e o f a s c h o o l s i t e , 
once s u f f i c i e n t funds a r e a v a i l a b l e f o r t h a t pu rpose * Campbe 11 
v . Bd* o f D | r * . 2**1 Iowa 230, 39 N . I . 2d 628. However , i f 
amounts a re needed i n e x c e s s o f t h a t wh ich has been a c c u m u l a t e d 
by v i r t u e o f t h e vo te under s e c t i o n 2 7 8 . 1 ( 7 ) , then i t i s 
n e c e s s a r y to submit to the v o t e o f the e l e c t o r s a t a r e g u l a r 
o r s p e c i a l e l e c t i o n the q u e s t i o n whether o r no t such u n d e s i g n a t e d 
p r o c e e d s wh i ch a re a c c u m u l a t e d i n your s c h o o l h o u s e s u r p l u s 
s h o u l d be devo tad to tbo p u r c h a s i n g o f a s c h o o l s i t e . O p i n i o n s 
o f the A t t o r n e y G e n e r a l 1928, page 210, 

Y o u r s v e r y t r u l y , 

THC0D0R W. REHMANN, UR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

T f R . b l 



TAXATION: Property Tax: Moneys and Credits— Interest on omitted and withheld 
moneys and credits commences on 1st of April for first installment and 1st of October 
for second installment. ( k i $ c - ^ 

September 2 , 1960 

John J . O'Connor 
Chairman 
State Tax Commission 
L o c a l 

OeafrMr. O'Connor: 

This wilt acknowledge receipt of your request, dated August 12 , 1960 , 

for an opinion regarding the collection of interest on omitted moneys and credits. 

The facts are these; Taxpayer " A " reported to his local assessor In 

1958 that he had no moneys and credits subject to that tax for 1958. However, 

he actually did have $ 100,000 in taxable moneys and credits. The State Tax 

Commission brought this latter fact to the attention of the local assessor in 1960 , 

and directed him to proceed to collect the taxes and Interest due on this omitted 

or withheld property. 

Your question is; Does the interest penalty of 6%, prescribed by Iowa 

Code Sections 4 4 3 . 1 2 and 4 4 5 . 3 9 , commence on April 1, 1959 , for the entire 

$ 100,000 oridoes the Interest penalty of 6% commence en April 1, 1959 , as to 

only one-half of the omitted or withheld property, or $ 5 0 , 0 0 0 , with the interest 

penalty of 6% on the remaining one-half, or $ 5 0 , 0 0 0 , to commence on October 

1, 1959? 

The applicable statutes of the 1958 Code are.-

I/O-a-\ 
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"445.37 When delinquent. In all cases where the half 
of any taxes has not been paid before the first day of April suc
ceeding the levy, the amount thereof shall become delinquent from 
the first day of April after due; and in case the second installment 
is not paid before the first day of October succeeding its maturity, 
it shall become delinquent from the first day of October after due." 

"445.39 interest as penalty. If the first installment 
of taxes shall not be paid by April 1, said Installment shall be** 
come due and draw interest, as a penalty, of three-fourths of one 
percent per month until paid, from the first day of April following 
the levy; and if the last half shall not be paid by October 1 fol
lowing such levy, then a (ike Interest shall be charged from the date 
such last half became delinquent." 

"443 .12 Corrections by treasurer. When property 
subject to taxation is withheld, overlooked, or from any other cause 
is not listed and assessed, the county treasurer shall, when apprised 
thereof, at any time within five years from the date at which such 
assessment should have been made, demand of the person, firm, 
corporation, or other party by whom the same should have been 
listed, or to whom it should have been assessed, or of the admin
istrator thereof, the amount the property should have been taxed in 
each year the same was so withheld or overlooked and not listed 
and assessed, together with six percent interest thereon from the 
time the taxes would have become due and payable had such pro
perty been listed and assessed 

Also bearing on the problem is Iowa Code Section 7214 , Code of 19241 

"7214 . interest as penalty. If the first installment of 
taxes shall not be paid by April first, the whole shall become due 
and draw Interest as a penalty of one per cent month until paid, 
from the first of March following the levy; and If the first half shall 
be paid when due, and the last half shall not be paid by October 
first following such levy, then a like interest shall be charged from 
the date such last half became delinquent." 

In addition, 1906 A . G . 0 . 337 and 1925-26 A , C O . 115 art on 

point. 

First, it should be noted that Iowa Code Section 4 4 3 . 1 2 Is the code section 

applicable to the facts of your inquiry. It applies to withheld property and refers to 
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445 .37 by stating that where the property is omitted or withheld, "the county 

treasurer* * * shall demand * * * the amount the property should have been 

taxed in each year the same was so withheld * * * together with 6% interest 

thereon from the time the taxes would have become due and payable had such 

property been listed and assessed.n This latter phrase is the key phrase, as we 

must go to Iowa Code Sections 445 .37 and 4 4 5 . 3 9 since these sections govern 

the interest payments on property not omitted or withheld but property reported. 

In 1906 A . G. 0 . 3 3 7 , it was stated, "In case the first installment remains 

unpaid April 1st, the entire tax will be considered as delinquent from March first; 

and in a like manner if the second installment is not paid before October first, it is 

considered delinquent from September first." This meant that, applied to the 

instant facts, if the taxpayer failed to pay the taxes due on the $ 100 ,000 , by April 

1st, interest would be computed for the "entire tax ($ 100,000) beginning March 1st. 

But if he had made the payment on one-half, or $ 5 0 , 0 0 0 , before April 1st, but 

failed to make his second installment payment of tax by October 1st, on this second 

one-half, or $ 5 0 , 0 0 0 , interest would commence to run from September 1st. 

1925-26 A . G . 0 . 115 Is in accord stating, "And If the first half of the 

tax due are not paid prior to the first day of April , then the taxes are delinquent and 

it Is the duty of the county treasurer to proceed to collect the same by distress, or 

sale, * * *.» 

It should be noted that both of these opinions were written in respect to 

Section 7214 , Cede of 1924, and that section said that If the first installment was 

not paid, the whole amount became due and interest was to be paid on the whole amount. 
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Section 7214 was modified In the 1927 Code to the present form of Section 4 4 5 . 3 9 . 

The only difference In 1214 of the 1927 Code and 4 4 5 . 3 9 of the 1958 Code is the 

change In the amount of interest from 1% In 1927 to three-fourths of 1% interest now. 

This modification clearly changes the law as stated in the 1906 A . G . 0 . and 1925-

26 A . G . 0 . , supra, as wilt be shown a bit later. 

Iowa Code Section 4 4 3 . 1 2 simply states that the omitted property will be 

taxed with 6% Interest from the time the tax would have become due had the property 

not been omitted and Instead, properly listed and assessed. Had the moneys and credits 

in the instant case been properly reported and assessed, the due date of the tax on them 

would be governed by section 4 4 5 . 3 7 . Applied to this case, the due date for the first 

half of the tax on the $100 ,000 was a/larch 1, 1959 , and the delinquent date 

on the first half of the tax on the $100 ,000 was April 1, 1959 . The due date 

on the second half of the tax on the $ 100,000 was September 1, 1959 , and 

the delinquent date for this second half was October 1, 1959 . 

When the interest on the delinquent taxes commences In governed by 4 4 5 . 3 9 . 

Note that while prior to the 1927 Code, change of this section, it stated that the 

"whole shall become due and draw Interest * * * % when the first Installment was 

delinquent, this Code section now says that "said installment shall become due and 

draw Interest * * * H . Also note that before 1927 , Section 7214 made no provision 

for the payment of Interest on the second installment unless the first Installment had 

been paid. This was, of course, because interest on the second installment became 

due concurrent with interest on the first Installment j f the first Installment was not paid. 

1958 Code Section 445 .39 segregates the installments and the interest to be paid 

on them when they are delinquent. Thus, the Installments are treated Individually, 
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and, therefore, failure to pay the first installment April 1st, does not automatically 

make the second installment also delinquent and due on April 1st. Only the first 

installment becomes delinquent on April 1st, and the second installment becomes 

delinquent on October 1st, but not before, regardless of what happens to the first 

installment. 

Applying the above to your question, the answer is that the interest penalty 

of 6% commences on April 1, 1959 , as to one?half of the omitted moneys and 

credits, or $ 5 0 , 0 0 0 , and on October 1, 1959 , as to the remaining one-half f or 

$ 5 0 , 0 0 0 , of the omitted moneys and credits. 

Very truly yours, 

WEA/bjf 

William E . Adams 
Assistant Attorney General 



TAXATION: Sales Tax.- Whether sales tax on labor cost of reducing carcass 
of meat to various cuts of.meat is subject tos ales tax, depends on the facts 

of particular transaction X ^ s U ^ s + * < V , V « - v S t ' J « K O V * * -

- September 1 2 , 1960 

Robert R. Rigier 
State Senator 
Forty-Fourth District 
New Hampton, Iowa 

Dear Mr. Rigler: 

This will acknowledge receipt of your letter to Norman A , Erbe, 

Attorney General of Iowa, dated August 8 , 1960 , wherein you present the 

following question: 

"it has been brought to my attention that the Iowa 
State Tax Commission recently informed operators of cold 
storage locker service plants in the state thai it Intends to 
insist that the state sales tax be paid on the processing 
service when an individual buys a quantity of meat from the 
locker operator, then orders the operator to process the meat 
to the buyer's specifications. 

KMy understanding is that until now this has been 
considered as exempt from the sates tax. It would seem to 
me that it should be exempt. Ho waver, I would sincerely 
appreciate an opinion from your off lea as to whether the 
sales tax Is applicable in the Instance I c i t e d / 
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First, it should be noted that there are three possible factual situations 

in your problem: 

1. Where the side of beef Is advertised and sold at 

a price per pound processed into pieces. 

2 . Where the side of beef is sold as is and removed from 

the seller's premises uncut. 

3 . Where the side of meat Is sold at a price per 

pound and an additional charge per pound is made for processing 

it Into pieces. 

it is the latter situation to which this opinion is addressed as there 

are no problems concerning the first two factual situations. 

The applicable Code sections are as fellows: 

"422.42 Definitions. The following words, terms, 
and phrases, when used in this division, have the meanings 
ascribed to them in this section, except where the context 
clearly indicates a different meaning: 

» * * * 
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H 2 . 'Sates* means any transfer, exchange, or barter, 
conditional or otherwise, in any manner or by any means what
soever, for a consideration. 

* 3 . 'Retail sale1 or 'sale at retail* means the sale to a 
consumer or to any person for any purpose, other than for processing 
or for resale of tangible personal property * * * . 

"4 . 'Business1 includes any activity engaged In by any 
person or caused to be engaged in by him with the object of gain, 
benefit, or advantage, e it her direct or indirect. 

" 5 . 'Retailer' Includes every person engaged In the business 
of selling tangible goods, wares, or merchandise at retail, * * **" 

"422 .43 Tax imposed. There is hereby imposed, 
beginning the first day of Apri l , 1937 , a tax of two percent upon the 
gross receipts from alt sales of tangible personal property, consisting 
of goods, wares, or merchandise, except as otherwise provided in 
this division, sold at retail In the state to consumers or users? * * * . " 

We find no cases directly on point either in Iowa or In any ether state, however, 

there are analogous situations which are helpful. Rule 58 of Retail Sales & Use Tax 

Regulations reads: 

' "Bala Rjo. 5 8 . TANGIBLE PERSONAL PROPERTY MADE 
TO ORDER.— Where retailers, such as dry goods merchants or tailors, 
contract to fabricate items of tangible personal property, such as car
peting, curtains, drapes, tents, awnings, clothing, auto tops and the 
like, from materials in stock, which have been selected by customers, 
the total receipts from the sate of such articles must be included in the 
gross receipts upon which the sales tax Is computed. Such retailers 
may not deduct labor or service charges of fabrication or production 
notwithstanding that such charges may be separately billed to customers 
apart from charges for materials. 

"These cases should be distinguished from Instances where 
- repairmen perform labor or services In repairing or altering items of 

tangible personal property belonging to their customers, In which event 
the labor or service charges do not came within the provisions of either 
the safes or use tax law. To illustrate the tax status of the service 
charge, assume that a customer purchased a dress or article of ladies 
wearing apparel, and the title had passed to the customer, any subse
quent charges made and segregated for alteration would be exempt from 
sales tax." 
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Although Iowa has no decisions on this regulation, Michigan and Ohio Do. 

In the Vogue Shoppe, Inc. v. Dept. of Revenue, State Board of Tax Appeals, 

Docket #263, May 27 , 1952, it was held that an interior decorating company cannot 

segregate sales of material for drapes, slipcovers, etc., and the cost of fabricating 

this material into drapes, etc. Tax was charged on the whole price. 

In Smith-Brldgeman & Co. v. Dept. of Revenue Michigan B T A , Docket #314, 

12-29-56 , tax was charged on both materials and tabor involved in the making of 

custom drapes, even though two separate departments of the store were involved, each 

with separate books. 

In Baker & Stauffer v. Bower, Ohio B T A , #29873, 3*31-56, it was held 

that while hauling charges, if separatly billed, were not taxable, that in the fabrication 

of drapes and slipcovers, whether labor and material charges were separated or not, the 

tax was applicable to both charges together. 

We feet the crux of the problem is what does the buyer buy? Does he buy one-

fourth or one-half of beef or does he buy its components, I. e. , eight steaks, twenty 

pounds of hamburger, four pounds of beef loin, etc. ? If it is the latter which is pur

chased, whether packaged or not, we fall to see hew the transaction is different from 

purchasing one piece of round steak at the corner market or super market. No one has 

yet argued that the market sale of one piece of round steak is not subject to sales tax 

as to the labor required to separate that one piece from the rest of the side of beef and 

for good reason. The tax is an the gross receipts of the retailer (see 4 2 2 . 4 3 , supra). 

In this situation, the gross receipts of the one piece of round steak Is almost invariably 

the same as its price. What goes to make up the price? Included will be many Items 

of labor. For example, the labor cost of placing the hay and corn In a place for the cow 
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to eat it , the labor cost of moving the cow to the packer, the labor cost of killing it , 

the labor cost of moving the carcass from place to place for cooling and aging, etc. 

And lastly, the tabor cost of cutting the one piece of beef from the carcass and pack

aging It. in the case of the one piece of round steak, there is nothing to separate the 

latter labor cost from the prior labor costs and all of the labor costs go into the making of the 

price, which is almost always the gross receipts* Therefore, sales tax is charged upon 

the purchase price including the last element of the labor charge, I . e . , separating the 

one piece of beef from the carcass and packaging i t . 

extending this, one could go to the ordinary market and purchase several pieces 

of meat. Still he would be required to pay sales tax on the total price paid, including 

atl labor charges which are elements of the price. This would be so even though he 

purchased in this manner, the precise number and kind of pieces of meat which, together 

equaled a side of beef. How can one distinguish between this situation and the one you 

cite where a person goes to a locker to purchase a side of beef with the idea In mind to 

have it cut in pieces and packaged. The elements of the price included the east of cut

ting the side into pieces and packaging them. Or, to put it another way, the customer 

was not interested in buying merely a side of beef, he wanted so many steaks, rounds, 

etc. , and it is these pieces in which he is interested. If the customer actually wants a 

side of beef only, then the tax would not attach. But, also, the labor to cut and package 

it would not be performed. 

' So, in the final analysis, the answer to your question relies on facts of each 

individual ease. If the customer wants a side of beef and purchases it, then no sales 

tax would be collectible on Hie process of cutting it Into pieces. One can imagine very 

few instances of this type of transaction In the locker business which sells to a retail 
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trade. Evidence of wanting a side only would no doubt take into consideration the 

time lapse between the purchase of the side of beef and the process of cutting it up 

into usable pieces. How long the lapse would need to be in order not to show intent 

to purchase pieces rather than a whole side of beef, we cannot say. But, we would 

guess that it would be measured In months rather than days or weeks. 

In the ordinary Instance, however, we believe the customer purchases pieces 

of meat which can be conveniently used by the family rather than the side of beef, 

therefore, the tax wilt ordinarily be imposed on the cost of the pieces, Including the 

cost of the final processing step, I. e . , cutting and packaging. 

Very truly yours, 

Wm. E , Adams 
Assistant Attorney General 

¥^£A/bjf 



LABOR: Employment a g e n c i e s — 1i c e n se — ( l ) S a l e o f l i c e n s e 
h y p o t h e t i c a l q u e s t i o n , (2) Commi s s i on h a s no a u t h o r i t y t o i n t e r 
f e r e w i t h employment a g e n c y f r a n c h i s e a g r e e m e n t s , (3) f r a n c h i s e 
a g r e e m e n t d o e s n o t c o n s t i t u t e a p a r t n e r s h i p , (*+) names o f a l l 
p a r t n e r s must a p p e a r on a p p l i c a t i o n f o r employment a g e n c y l i c e n s e , 
C+) f e e o f 2% o f t o t a l a n n u a l g r o s s e a r n i n g s f o r employment a t 
l e s s t h a n $250 a month v i o l a t e s 9^.6,(6) wage a s s i g n m e n t s f o r f u t u r e 
e a r n i n g s u n e n f o r ceab 1 e. No veraber 28, i960 ^ y ^ , ' , |~ 

* 6 o - I V $ 

Mr. Don Lowe 
C o m m i s s i o n e r 
Bureau o f L a b o r 
L O C A L 

Dear Mr. Lowe: 

T h i s w i l l a c k n o w l e d g e r e c e i p t of your r e c e n t o p i n i o n 
r e q u e s t , i n which you s tate: 

" E n c l o s e d i s a F r a n c h i s e A g r e e m e n t , a l o n g 
w i t h A p p l i c a t i o n f o r an Employment A g e n c y L i c e n s e 
by D e n n i s L. Pokormy. Mr. S y n h o r s t and J d i s c u s s e d 
a t some l e n g t h a s t o w h e t h e r o r n o t i t was l a w f u l 
f o r an i n d i v i d u a l t o s e l l & ! l i c e n s e o r a f r a n c h i s e 
a g r e e m e n t f o r w h i c h t h e S t a t e i s s u e s a t l i c e n s e . Wa 
a r e a l s o w o n d e r i n g w h e t h e r o r n o t un d e r t h e t e r m s 
o f t h i s a g r e e m e n t t h e l i c e n s o r i s n o t , i n e f f e c t , 
a p a r t n e r , and i f s o , s h o u l d h i s name a p p e a r on 
t h e A p p l i c a t i o n and L i c e n s e ? 

"We wo u l d l i k e a f o r m a l o p i n i o n on t h e f o r e g o i n g 
and i t w i l l be n e c e s s a r y f o r us t o have s u c h o p i n i o n 
b e f o r e December l 5 t h , in a c c o r d w i t h S e c t i o n 95*3 
w h i c h l i m i t s o u r t i m e t o e i t h e r i s s u a n c e or r e f u s a l 
o f i s s u a n c e . 

"Se w o u l d a l s o l i k e a f o r m a l o p i n i o n on the Fee 
S c h e d u l e presented with th i s A p p l i c a t i o n , p a r t i c u l a r l y 
t o that s e c t i o n which states "(A) A l l p o s i t i o n s p a y i n g 
l e s s t h a n $250.00 per month? Two per c e n t (2%) o f t h e 
a n n u a l (twelve M l / 3 weeks) gross e a r n i n g s . " 

" W i l l you please advise w h e t h e r we have a u t h o r i t y 
. t o ask for a change in t h e i r contract given to the 

a p p l i c a n t , p a r t i c u l a r l y , the paragraph which states 
"As securi ty for my above promise to make payment 
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upon procurement of employment, I hereby assign 
and transfer to NATIONAL PERSONNEL SERVICE OF 
CEDAR RAPIDS a l l my r i g h t , t i t l e , and interest in 
and to my wages, due or to become due from the 
said employer, and a rece ipt to the employer by 
t h i s assignee sha l l be a f u l l and su f f i c i en t receipt 
to said employer for any sums so pa id" . 

"It has been customary for these persons 
operat ing under a l i cense and doing business as 
National Personnel Service to make the i r charge 
immediately upon procurement of employment." 

Your l e t t er poses six questions: 

1. i s i t lawful to s e l l a l icense issued by the state? 

2. Is i t lawful to s e l l a franchise agreement to 
conduct a business for which the state issues a l icense? 

3. Under the terms of the agreement you attached to 
your l e t t e r , ara the l i censor and l icensee partners? 

h. If thers is a partnership in an employment agency 
business, must the names of a l l the partners appear on the 
app l i ca t ion for l icense? 

5* Is the fee schedule set out in your le t ter within 
the provis ions of th«s iowa lew? 

6. May you require the de let ion of the assignment of 
wages paragraph in the appl i ca t ion? 

In answer to the f i r s t quest ion, the issue of whether 
or not i t i s lawful to s e l l a l icense issued by the state 
does not perta in to th i s s i t u a t i o n ; t h i s s i tuat ion does not 
involve the sale of a l i c ense . The question is thus hypo
t h e t i c a l and th i s department must decl ine to answer i t . 

In answer to question number two, the Iowa Supreme Court 
s tated, regarding l icense s ta tutes , in Central States Tho^tre 
Corporation v . Sar. 2^5 Iowa 1251*, 66 N . » . 2d M-50, at page 

H , 8 u t , as we have said above, a regulatory 
statute enacted in the exercise of the po l ice 
power must be reasonable* Its real purpose must 
be to protect the p u b l i c hea l th , morals or general 
welfare , and i t must be reasonably required and 
suited to a t ta in that purpose. It cannot masquerade 
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as an exercise of the p o l i c e power and a r b i t r a r i l y 
invade personal r i g h t s or pr ivate property* | t 
cannot disregard the c o n s t i t u t i o n a l g u a r a n t i e s . 1 " 

And, at page 1260; 
M , N o r can t h e p o l i c e power be exerted a r b i t r a r i l y 

to i n t e r f e r e with pr ivate business, o r to proh ib i t 
l a w f u l occupations, or to impose unreasonable o r 
unnecessary r e s t r i c t i o n s upon them under t h e guise of 
t h e p r o t e c t i o n of t h e p u b l i c . ' " 

Ths o n l y power o f t h e commission i s to issue or refuse 
t o issue a l icense^to conduct an employment agency. Section 
95»3» 1958 Code o f Iowa, provides} 

" I s s u a n c e o r r e f u s a l . The c o m m i s s i o n s h a l l f u l l y 
i n v e s t i g a t e a l l a p p l i c a n t s f o r the l icense required 
by s e c t i o n 9 5 . 1 . and s h a l l n o t i s s u e any l icense 
e a r l i e r t h a n one week a f t e r t h e a p p l i c a t i o n t h e r e f o r 
i s f i l e d , p r o v i d e d , h o w e v e r , t h a t t h e c o m m i s s i o n s h a l l 
e i t h e r g r a n t o r r e f u s e s u c h l i c e n s e w i t h i n t h i r t y 
d a y s f r o m t h e d a t e o f t h e f i l i n g o f t h e a p p l i c a t i o n . 
A l l l i c e n s e s i s s u e d u n d e r t h e p r o v i s i o n s o f t h i s 
c h a p t e r s h a l l e x p i r e on J u n e 30 n e x t s u c c e e d i n g 
t h e i r i s s u a n c e . " 

There i s no statutory author i ty to regulate the sale of 
franchise agreements. Therefore , i t i s my opinion that the 
commission's authori ty to l icense employment agencies does 
not give i t the power to i n t e r f e r e , one way or another, in 
pr ivate contracts between i n d i v i d u a l s engaged in the business 
of operat ing such agencies. 

In answer to question number three , the franchise 
agreement you attach s p e c i f i c a l l y provides that there ia no 
intent to create a partnership* One of t h e primary r e q u i r e 
ments for the creat ion of * partnership i s the intent to 
create a partnersh ip . Kinney v* Bank of Plymouth. 213 Iowa 
267, 236 N.W* 3]i ^ r ? h e ^ Y , ynfted R j j l p y flu, 203 Mo* 
121, 96 S, IU 26l; Edmo.n.sApn y . H t t ^ , 203 Oklahoma l89, 
21o P. 2d 905* Another e s s e n t i a l requirement to a partnership 
ia an agreement to share losses , flerry Ŝ eed Company v . 
H M W J n g a . 2^7 lo*a>l7 . 7h N . f . Z^ZJh JU&JLS HWJW'l 
E s t a t e , 2*+5 Iowa 3 ° 9 , 62 N . f . 2d 198. Thore i s no agreement 
to share losses in the attached agreement* Therefore, i t ia 
my opinion that the agreement does not create a partnersh ip . 
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In answer to question number four, section 9 5 » 2 , 1958 
Code of Iowa, provides) 

"Appl i ca t ion . Appl i ca t ion for such l icense 
sha l l be made in w r i t i n g to the commission provided 
in section 95*1* It s h a l l contain the name of the 
a p p l i c a n t , and i f appl icant be a f i r m , the names of 
the members, and i f i t be a corporat ion , the names 
of the o f f i c e r s thereof; and the name, number and 
address of the b u i l d i n g and place where the employ
ment agency ia to be conducted. It s h a l l be accom
panied by the a f f i d a v i t s o f at least two reputable 
c i t i z e n s of the state in no way connected with 
a p p l i c a n t , c e r t i f y i n g to the good moral character 
and r e l i a b i l i t y of the a p p l i c a n t , o r , i f a firm or 
corporat ion , of each of the members or o f f i c e r s 
thereof, and that the appl icant i s a c i t i z e n of the 
United States , i f a natural person; also a surety 
company bond in the sum of two thousand d o l l a r s to 
be approved by the labor commissioner and conditioned 
to pay any damages that may accrue to any person or 
persons because of any wrongful ac t , or v i o l a t i o n of 
law, on the part of appl icant in the conduct of said 
business. There s h a l l a lso be f i l e d with the a p p l i 
cat ion a schedule of fees to be charged for services 
rendered to patrons, which schedule s h a l l not be 
changed during the term of l icense without consent 
being f i r s t given by the commission. 

"Any person, f i r m , or corporat ion applying for 
a l i c ense , as provided in t h i s chapter, to operate 
an employment agency for furnish ing or procuring of 
employment shal l furnish the commission with i t s 
contract form, which form sha l l d i s t i n c t l y provide 
that no fee or other thing of value in excess of 
one d o l l a r sha l l be c o l l e c t e d in advance of the 
procuring of employment and no l icense sha l l be 
issued unless such contract form contains such 
p r o v i s i o n . Thereaf ter , any person, f i r m , or c o r 
poration to whom a l icense has been issued that 
v io la t e s th i s prov is ion of i t s contract sha l l have 
h i s l icense canceled." 

If a "firm" appl ies for a l i c e n s e , the names of a l l the 
members must appear on the a p p l i c a t i o n . It has been held 
many times that a partnership i s a "f irm". Sustafson y . 

(••• 
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Therefore , i t i s my opinion that , i f a partnership operates 
an employment agency business, the names of a l l the partners 
must appear on the a p p l i c a t i o n for l i cense . 

In answer to question number f i v e , section 9^*6, 1958 
Code of Iowa, provides! 

"Limitat ion of fee. No such person, f i r m , 
or corporation sha l l charge a fee for the furnishing 
or procurement of any s i t u a t i o n or employment paying 
less than two hundred f i f t y d o l l a r s per month which 
sha l l exceed twenty-five percent of the wages paid 
for the f i r s t month of any such employment or s i tua t ion 
furnished or procured, but in no event sha l l the 
charge for the furn i sh ing or procurement of any 
s i t u a t i o n or employment be in excess of f ive percent 
of the annual gross earnings . The provis ions of th i s 
sect ion sha l l not apply to the furnish ing or procure
ment of vaudevi l le a c t s , c i r c u s ac t s , t h e a t r i c a l , 
stage or platform a t t r a c t i o n s or amusement en terpr i s e s ." 

in an opinion to your o f f i c e , dated June 2, 1959, from 
Mr. C a r l Pesch of our s t a f f , i t was stated that the prov i s ions 
of section 9^«6 must be s t r i c t l y fol lowed. Section 9*+»6 
provides that the fee for procuring any " . . • s i tua t ion or 
employment paying less than two hundred f i f t y d o l l a r s per 
month" sh a l l not exceed twenty-five percent of the wages 
paid the f i r s t month. It i s quite poss ible that two percent 
of the employee*s annual gross earnings could exceed twenty-
f ive percent of the f i r s t month's wages, p a r t i c u l a r l y i f 
the employee receives a ra i se in wages or works addi t iona l 
hours. Such a fee would c l e a r l y v i o l a t e section 9^*6. 
Therefore , i t i s my opinion that a fee schedule c a l l i n g for 
two percent (2%) of the annual gross earnings for p o s i t i o n s 
paying less than $250.00 per month v io la te s the provis ions 
of sect ion 9^.6, 1958 Code of Iowa. 

In answer to question number s i x , the assignment of 
wages in the attached contract i s unenforceable. Covle v. 
Pes qoines ffia^jy's, 230 Iowa 5 l l , 298 N.W. 7$7, held 
i n v a l i d an assignment of wages, and s tated , at page PlH- of 
230 I owes 

" • • * the great weight of author i ty holds 
that assignment of future personal earnings, 
wholly in expectancy, and to accrue from employ
ment not yet entered into or contracted f o r , are 
i n v a l i d . " 
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This i s , of course, a s i t u a t i o n where the future earnings 
are from an employment not entered into or contracted f o r . 
Since the clause i s i n v a l i d and unenforceable, i t i s my 
opinion that you have the author i ty to have i t deleted from 
the appl i ca t ion* 

Very t r u l y yours, 

FRANK CRAIG 
Ass is tant Attorney General 

FCtbl 



WELFARE: L e g a l s e t t l e m e n t — The c o u r t , when c o m m i t t i n g a 
c h i l d t o t h e pe r m a n e n t c a r e and c u s t o d y o f a c h i l d a g e n c y 
u n d e r s e c t i o n 3 3 8 . 2 6 , e s t a b l i s h e s t h e l e g a l s e t t l e m e n t o f 
t h a t c h i l d i n t h e c o u n t y o f o r i g i n a l j u r i s d i c t i o n . £ \^<2.V\vv\ttvm "~t" 

November 30, i960 

Mr. Wil l iam J . O'Connell 
Buchanan County Attorney 
Securi ty Sank Bui ld ing 
independence, Iowa 

Dear Mr, O'Connel l : 

T h i s w i l l acknowledge rece ipt of your l e t t er of 
November 26 , in which you state: ' 

"in I9$k Mr. & Mrs. C l a i r Wyninger were 
l i v i n g in Buchanan County with the ir family of minor 
c h i l d r e n . The ch i ldren were not properly cared for 
by the parents , 

\ "On September 13, I95*r a complaint was f i l e d 
in D i s t r i c t Court charging that the minor ch i ldren 
were dependent and neglected and without proper 
parents' care or guardianship, contrary to Section 
232.2 195^ Iowa Code. 

} 

"On September 29» 195^ the court entered an 
order f ind ing the minors dependent and neglected 
and committing the c h i l d r e n to Catho l i c C h a r i t i e s 
in Dubuque. Costs of the care and keep of the 
ch i ldren was assumed by Buchanan County, 

"On October lk, 1955 the D i s t r i c t Court in 
Buchanan County, upon a p p l i c a t i o n , notioe and 
hear ing , ordered that the ch i ldren be permanently 
committed to Catho l i c C h a r i t i e s of Dubuque with 
Catho l i c C h a r i t i e s to have the duty to seek adoptive 
homes If poss ib l e . The Court in t h i s order s p e c i 
f i c a l l y stated that i t had j u r i s d i c t i o n of the persons 
and subjeot matter to which the order perta ined. At 
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the time of entry of t h i s order i t appeared of 
record that the father of these ch i ldren had le f t 
the stata and that h i s whereabouts were unknown* 
The mother of these c h i l d r e n was then res id ing in 
Buohanan County* 

"Over a year ago the mother of these ch i ldren 
l e f t Buchanan County and i s now employed and res id ing 
in Linn County. The f a t h e r ' s whereabouts i a s t i l l 
unknown* 

"QMISTIQNS,. 

"1. What i s the county of legal settlement of 
the chi ldren? 

"2* Does Buchanan County have the ob l igat ion 
to continue payment of the monthly allowance 
provided by Soot ion 2**0.5» 1958 Iowa Code?" 

In reply thereto, wa advise as fol lows! 

An adoption of a c h i l d must be in the county of legal 
settlement of the c h i l d . Mi U 181P Yt MffUVSh Llh, ?** Neb. 171, 
lk2 N.W. 675. Jenaon.v. Spransen. 211 Iowa A5»fr. 233 N.W. 717. 
Thus the court p lac ing a c h i l d in a c h i l d r e n ' s home for the 
purpose of adoption must keep j u r i s d i c t i o n of the c h i l d 
because the court severs the normal parent - ch i ld r e l a t i o n s h i p . 
If the c h i l d i s committed to an adoption agency outside the 
county, the court s t i l l has j u r i s d i c t i o n of the c h i l d because 
of i t s legal settlement. 

Therefore , in answer to your f i r s t quest ion, Buchanan 
County i s the county of legal settlement of the c h i l d r e n . 

The severance of the legal re la t ionsh ip between parent 
and c h i l d has no bearing upon the commitment made by v i r t u e 
of section 2*f0.5> Code 195&. As pointed out above, the 
c h i l d r e n ' s legal settlement i s s t i l l in Buohanan County and 
they were committed to the c h i l d r e n ' s home by order of the 
court . 

Therefore , in answer to your second quest ion, Buchanan 
County i s s t i l l obl igated to pay the expenses of the c h i l d r e n 
in -tho rece iv ing i n s t i t u t i o n u n t i l they a t t a i n the age of 18 
year* or are l e g a l l y adopted. 

Very t r u l y yours, 

TIR:b l 

THE ODOR W;. REHMANN, J R . 
Ass is tant Attorney General 



SCHOOLS: High school d i s t r i c t — The record act ion of the 
board of d i r e c t o r s of a school d i s t r i c t does not change the 
status of a school d i s t r i c t to a non-high school d i s t r i c t 
u n t i l the end of the current f i s c a l year, (jjft.V\VYUCA "to 

fersvo^ ^ \ : ! r ^ t l ! a * l l - 'Sa -* U < A * A 

\ p O ~ )2L- £ November 30, i960 

Mr. Loren N . Brown 
M i t c h e l l County Attorney 
Osage, Iowa 

Dear Mr* Brownt 

T h i s i s to acknowledge rece ipt of your l e t t er of 
November 23, i960, in which you mada the fo l lowing inquiry? 

"Section 275«**0 'Al ternate merger procedure' 
states ' * - a school d i s t r i c t not operating a high 
school that i s contiguous to a high school d i s t r i c t 
nay merge with said high school d i s t r i c t in the 
fo l lowing mannert —»-«•»• 

"School D i s t r i c t A current ly i s operat ing a 
high school . Howevar, the board of d i r e c t o r s of 
said D i s t r i c t A by record act ion t h i s November 
discontinues i t s high school f a c i l i t i e s e f fec t ive 
at the olose of the current academic year* i f 
the currant academic year c loses on May 26, may 
said D i s t r i c t A on May 27 l e g a l l y begin a p r o 
cedure to bring about before J u l y 1 fo l lowing « 
morger with high school D i s t r i c t B? 

"If the answer to the preceding question ie 
in the af f irmat ive , would i t a lso be legal for 
D i s t r i c t A, on flfiy date fo l lowing the date of i t s 
record act ion to discont inue i t s high school 
f a c i l i t i e s , to begin a proc&6ur& to br ing about 
a merger before J u l y 1 fo l lowing with high school 
D i s t r i c t B?" 

In reply thereto , we advise aa followst 
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Section 279*10, Code 1956$ s p e c i f i c a l l y provides that 
the school year sha l l commence on J u l y 1 and continue through 
June 30 of the fo l lowing year . The status of * school d i s t r i c t 
does not changa p r i o r to the e f fec t ive data of the forthcoming 
school year . The fact that t h i s school d i s t r i c t by record 
ac t ion plans to discontinue i t s high school does not «hango 
Its status during the current f i s c a l year as a high school 
d i s t r i c t . 

Therefore , in answer to your quest ion. Chapter 192, Acts 
of the 58th General Assembly, r<tf<hrr*<i to in your l e t ter as 
sect ion 275**K>> ie not a v a i l a b l e as a method of reorganizat ion 
to the two ex i s t ing d i s t r i c t s . If i t i s t h e i r desire to 
reorganize , to be. e f f ec t ive J u l y 1, 1961, the ordinary p r o 
cedure as sat out in sect ion 275*112 « t s e q . , Coda 1958, i s 
a v a i l a b l e to them aa the proper method to accomplish t h i s 
aim. 

Yours very t r u l y , 

THEODOR W. RCHMANN, JR. 
Assistant Attorney General 

TWRtbl 
ccs Sept. of Publ ic 

in s t ruc t ion 



B e e r '.- C i t i e s & Towns ord inances in c o n f l i c t w i t h s t a t e law. 
M i u f c i p a l i t i e s cannot pass an ord inance changing the minimum 
requirement o f 500 s q . f t . of f l o o r space under Sec . 124.39, 

Code 1958. (|f3 J ̂  A C o +fc $ s>eV\ V\<£ i l ~ ; A . v/ (V t te . A ' f h 

December 1, I960 

M r . Mark D. Buchhel t 
F a y e t t e County A t to rney 
West U n i o n , Iowa 

Dear Mr . B u c h h e l t : 

I have your favor o f recent date In which you request an 
o p i n i o n of t h i s o f f Ice on the f o l l o w i n g q u e s t i o n : 

" A c c o r d i n g to S e c t i o n 124.39 o f the 1958 Code o f 
Iowa no dancing s h a l l be pe rmi t t ed In connec t ion 
w i t h the o p e r a t i o n o f a beer bus iness under any 
c l a s s " B " l i c e n s e except tha t c i t i e s and towns 
may, by o rd inance , and County Boards of Super
v i s o r s may by r e s o l u t i o n a u t h o r i z e and l i c e n s e 
dancing In connec t ion w i t h the ppe ra t i on o f a 
beer bus iness under a c l a s s " B " l i c e n s e p r o 
v i d i n g the f l o o r space used f o r dancing p u r 
poses t h e r e i n con ta ined a t l e a s t 500 square fee t 
a l l of which s h a l l be a t the same general f l o o r 
l e v e l as the p l a c e where the beer Is d i spensed . 
The ques t ion a r i s e s as to whether or not a c i t y 
has the r i g h t to pass an o rd inance changing the 
minimum requirement o f 500 square fee t o f f l o o r 
space as se t out In s a i d Code S e c t i o n . " 

In r e p l y t he re to we would a d v i s e as f o l l o w s : 

S e c t i o n 124.34 Code of 1958 p rov ides In p a r t ; 

" C i t i e s and towns are hereby empowered to adopt 
ord inances f o r the enforcement o f t h i s chapter 
* * * and are empowered to adopt o rd inances , not 
In c o n f l i c t w i t h the p r o v i s i o n s o f t h i s chap te r , 
govern ing any o ther a c t i v i t i e s o r matters wnicn 
may a f f e c t the sa te and d i s t r i b u t i o n o f beer 
under C l a s s ' B ' pe rmi t s and the we l f a r e and morals 
of the community * * * . ' • 
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The power to pass o rd inances i s subjec t to the s t a t u t o r y 
l i m i t a t i o n tha t such must not be Incons i s t en t w i t h the laws 
o f the s t a t e and may not contravene the p o l i c y o f the s t a t e 
as expressed In i t s l e g i s l a t i o n , ( S e c t i o n 366.1 Code of Iowa) 
Town o f Randolph y . Gee, 199 Iowa 181, 201 N.W. 567, and the 
genera l t e s t i s whether the o rd inance p r o h i b i t s an ac t which 
the s t a t u t e permi ts o r pe rmi t s an ac t which the s t a t u t e p r o 
h i b i t s , Towns v . C i t y o f S ioux C i t y , 214 Iowa 76, 241 N.W. 
658 . 

The p r o v i s i o n o f the s t a t u t e above quoted has e x p r e s s l y 
denied to m u n i c i p a l i t i e s the r i g h t t o enact o rd inances i n 
c o n s i s t e n t w i t h these p r o v i s i o n s , except In c e r t a i n enumerated 
r e s p e c t s . 

Under the s t a t u t e . C l a s s " B " permi t tees may be a u t h o r i z e d 
and l i c e n s e d to dancing i n t h e i r e s t ab l i shment s provIde^a 
minimum f l o o r space o f "a t l e a s t 500 s q . f t . " i s made a v a i l 
a b l e as p r e s c r i b e d by the s t a t u t e . 

An ord inance which In e f f e c t a l t e r s t h i s requirement 
would not o n l y contravene a d e c l a r e d p o l i c y o f the s t a t e , as 
found In t h i s s t a t u t e , but Is In d i r e c t c o n f l i c t w i t h , and In 
v i o l a t i o n o f , the express p r o v i s i o n s o f the s t a t u t e . 

There fo re , In answer to your ques t i on It Is our o p i n i o n 
tha t a m u n i c i p a l i t y cannot pass an ord inance changing the 
minimum requirement o f 500 s q . f t . o f f l o o r space as se t out 
in the s a i d Code s e c t i o n . 

R e s p e c t f u l l y submi t t ed , 

FRANK D. BIANCO 
A s s i s t a n t A t to rney General 

FDB:kvr 



HEALTH: P u b l i c - H e a l t h N u r s e -- U n d e r t h e p r o v i s i o n s o f C h a p t e r \k3 
and S e c . 152.1, Code o f 1958, a r e g i s t e r e d n u r s e who has been 
e m p l o y e d as a p u b l i c h e a l t h n u r s e may be c o n s i d e r e d as s u c h . 

' Oecembeip 2, i960 

M r . Loren N . Brown 
M i t c h e l l County A t to rney 
Osage, Iowa 

Dear lh | | . Brown t 

We have your favor o f November 25» i960 reques t ing 
o p i n i o n , reading as f o l l o w s : 

"A r e g i s t e r e d nurse Is employed by a county 
board o f e d u c a t i o n , on the recommendation 
o f the county super in tendent o f s c h o o l s , to 
supe rv i se the h e a l t h s e r v i c e s of the county 
school system, and f o r no o ther purpose^ and 
to thereby p rov ide f o r the general promotion 
o f h e a l t h o f the p u p i l s e n r o l l e d In the schools 
of the county school system. Js t h i s r e g i s t e r e d 
nurse , under the laws o f Iowa, cons idered to be 
a p u b l i c h e a l t h nurse?" 

S e c t i o n 143.1 Code o f Iowa p rov ides f o r the employment 
of p u b l i c hea l t h nu r ses . I t does not def ine a p u b l i c h e a l t h 
nurse as such . 

i n s e c t i o n 152.1 we f i n d the p r a c t i c e of n u r s i n g de f ined 
as f o l l o w s : 

"For the purpose o f t h i s t i t l e any person s h a l l 
be deemed to be engaged In the p r a c t i c e of n u r s 
ing as a r e g i s t e r e d nurse who performs any pro* 
f e s s l o n a l s e r v i c e s r e q u i r i n g the a p p l i c a t i o n of 
p r i n c i p l e s o f b i o l o g i c a l , p h y s i c a l or s o c i a l 
s c i ences and n u r s i n g s k i l l s In the obse rva t ion 
o f symptoms, r e a c t i o n s and the accura te r e co rd ing 
o f f a c t s and t a r r y i n g out Of treatments and 
medica t ion p r e s c r i b e d by l i c e n s e d p h y s i c i a n s 
In the care of the s i c k , In the prevent ion of 
d i sease or In the c o n s e r v a t i o n of h e a l t h . " 

Uo-ll-1 
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We have been adv ised by a u t h o r i t a t i v e sources o f the 
S t a t e Department of H e a l t h , tha t p u b l i c hea l t h n u r s i n g i s 
a s p e c i a l 1 zed f l e l d , In which r e g i s t e r e d nurses may acqu i re 
s p e c i a l i z e d techniques In t ha t f i e l d . That s i n c e t h i s type 
o f n u r s i n g encompasses the p r e v e n t i o n of d i sease o r the 
c o n s e r v a t i o n o f h e a l t h , one o f the requirements to q u a l i f y 
f o r a p o s i t i o n as a p u b l i c h e a l t h nurse Is to h o l d a r e g i s * 
t e r ed nurses c e r t i f i c a t e . 

P u b l i c h e a l t h nurses are r e g i s t e r e d nurses , who have 
secured a d d i t i o n a l t r a i n i n g In the f i e l d of p u b l i c h e a l t h 
n u r s i n g . 

In v iew of the fo rego ing p r o v i s i o n s of the Iowa law, 
f o r a l l p r a c t i c a l purposes , I t Is our o p i n i o n tha t a r e g i s 
t e r ed nurse who has been employed as a p u b l i c h e a l t h nu r se , 
may be cons ide red to be a p u b l i c h e a l t h nurse . 

R e s p e c t f u l l y submi t t ed . 

FRANK 0 . BIANCO 
A s s i s t a n t A t to rney General 

FDBjkvr 



COUNTIES AND COUNTY OFFICERS: 
CI tv so l l e i t o r s S ince there are no s t a t u t o r y p r o h i b i t i o n s , 

the on ly reason fie p o s i t i o n o f a s s i s t a n t county a t torney and c i t y 
s o l i c i t o r can not be occupied by the same person would be IncompatIbfty 
a r i s i n g out of the d u t i e s to be performed. ( C L L_ 

Mr. Thomas E . Tucker 
Oeputy Lee County At to rney 
516 Seventh S t r e e t 
F o r t Madison , Iowa 

Oear Mr . Tucker : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f December 3 , 1960, 

In which you s t a t e : 

" I am the Deputy County A t to rney o f Lee County, appoin ted 
by the Board of S u p e r v i s o r s , without; compensation. The 
town of West P o i n t , Iowa, a smal l community w i t h i n the 
county , has approached me i n regard to my t i l l i n g the 
p o s i t i o n as t heJ r c i t y a t t o r n e y . Th i s a l s o i s an a p p o i n t i v e 
o f f i c e . 

"The q u e s t i o n which n a t u r a l l y arose i n our minds, and to 
which we have been unable to f i n d cases or p r i o r At to rney 
G e n e r a l ' s o p i n i o n s , Is whether or not these two p o s i t i o n s 
a re incompatable and whether o r not there Is any c o n f l i c t 
o f i n t e r e s t s , 

"May we hava an informal o p i n i o n on t h i s p o i n t , " 

In r e p l y the re to 1 r e f e r you to the o p i n i o n of t h i s department 

Issued November 20 , 1951, to W i l l i a m M, Tucker , A s s i s t a n t County 

At to rney o f Iowa C i t y , Iowa, addressed to the same ques t ion sub" 

m l t t e d by you . Copy of t h i s o p i n i o n i s here to a t tached and by 

Oecember 5» I960 

t h i s re ference made a p a r t h r eb f . 

Yours t r u l y . 

OSCAR STRAUSS 

F I r s t Ass I s t an t " At to rney General 

OS: mmh*» 
Enc: 



LABOR: R a i l r o a d S t a t i o n — A r a i l r o a d s t a t i o n i s a " w o r k s h o p " 
as d e f i n e d i n s e c t i o n bb.3j 1958 Code o f Iowa. /r*» » 

December 6, i960 

Representative David M. Stanley 
102 Middle Road 
Muscatine, Iowa 

Dear Mr. Stanley: 

This w i l l acknowledge rece ipt of your opinion request 
of November 28, in which you s tate: 

'•This l e t t er i s a request for your legal opinion 
on the question whether Section 88.3 of the Code of 
Iowa appl ies to the Linwood Stat ion of the Chicago. 
Rock Island & P a c i f i c Ra i l road Company* This question 
i s submitted pursuant to Section 13.2 of the Code of 
Iowa. In my op in ion , t h i s question involves the 
publ ic health and safety , and c o r r e c t i v e l e g i s l a t i o n 
w i l l be necessary i f Sect ion 88.3 does not apply. 

"This question i s discussed in an opinion by Mr. 
Frank C r a i g , Ass is tant Attorney General , to Mr. Don 
Lowe, dated July I1*-, i960. However, that opinion does 
not deal with the s p e c i f i c question raised here in . 

"One of my const i tuents works at the Linwood 
S t a t i o n , and I have made some inves t igat ion of the 
s i tua t ion which ex i s t s at t h i s s t a t i o n . This i s a 
fre ight s tat ion which handles a large volume of incoming 
and outgoing fre ight and railway express shipments. 
Two permanent employees, an agent-telegrapher and a 
c l e r k , work at t h i s s t a t i o n . In addit ion to these 
employees at the s t a t i o n , there are usual ly a number 
of other r a i l r o a d employees working in the immediate 
v i c i n i t y of the s ta t ion on switching crews* section 
crews, e t c . 

"This s ta t ion apparently handles a much larger 
volume of fre ight than the t y p i c a l Iowa small town 
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stat ion* One of the employees at the s tat ion t e l l s 
me that the annual volume of fre ight through t h i s 
s ta t ion i a about $2,000,000.00, and that more than 
12,000 cars per year are handled at th i s station* 
T h i s s tat ion i s located in a major i n d u s t r i a l area 
west of Davenport* 

"The work done by the two permanent employees 
at t h i s s tat ion includes checking cars in the yards , 
helping truck d r i v e r s load and unload the ir f r e i g h t , 
and helping customers who come to pick up the ir 
shipments* Thus, the ir work includes a good deal of 
hard physical work in add i t ion to c l e r i c a l work, 

"The Chicago, Rock Island & P a c i f i c Rai lroad 
Company has refused to provide 'adequate washing 
f a c i l i t i e s 1 and ' a s u f f i c i e n t supply of water su i table 
for dr ink ing purposes' at t h i s s tat ion* 

"Illy s p e c i f i c question i c : Is the Linwood Stat ion 
of the Chicago, Rock Island & P a c i f i c Rai lroad Company 
a 'mercanti le establishment' or a 'workshop' for the 
purposes of Section 86*3 of the Code of Iowa, thus 
r e q u i r i n g the employer to provide 'adequate washing 
f a c i l i t i e s ' and 'a s u f f i c i e n t supply of water1 su i table 
for dr ink ing purposes* as required by t h i s Section? 

"It would appear that t h i s s ta t ion i s e i ther a 
•mercanti le establishment' or a 'workshop' within the 
meaning of Section 88*3* It seems doubtful that the 
l e g i s l a t u r e would have intended to protect employees 
in an ordinary r e t a i l store and deny protect ion to 
men working in a s i t u a t i o n such as t h i s r a i l r o a d 
s t a t i o n , where the work la heavier and the working 
condit ions make washing f a c i l i t i e s and dr ink ing water 
more necessary than in the average r e t a i l store* 

"Mr. C r a i g ' s opinion of J u l y l 1 * , i960, deals 
p r i m a r i l y with an opinion by Judge D* D* Needham of 
the Polk County D i s t r i c t Cour t , Equity No. 6M)95* 
A copy of t h i s opinion has been furnished to me, and 
I agree with Mr* C r a i g ' s opinion that the dec i s ion 
does not s p e c i f i c a l l y cover the Linwood Stat ion 
s i tuat ion* However, I bel ieve the fol lowing s ta te -

- went on page 5 of Judge Needham's opinion i s 
s igni f icant} 

' F i n a l l y we f i n d that we should construe 
health and sani tary measures broadly and 
l i b e r a l l y and we f i n d such measures in Chapter 
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88 and. in a d d i t i o n , f ind therein that i t i s 
the duty of the Commissioner of Labor to 
enforce such p r o v i s i o n s . 1 

"I note also that the decree states that 'The 
several provis ions of Chapters 88 and 91 • • • ' are 
appl icable to the operation of r a i l r o a d s engaged in 
inters tate business in Iowa. i t may also be s i g n i f i 
cant that paragraph 11 of the Findings of Fact refers 
to 'washing f a c i l i t i e s ' , and on page k of the opinion 
there i s a s p e c i f i c reference to Section 88.3 and i t a 
requirement of adequate washing f a c i 1 i t i e s . " 

The opinion by Judge D. D. Needham of the Polk County 
D i s t r i c t Court , to which your l e t t er r e f e r s , which opinion 
was handed down January 28, 193»9» Polk County Equity No* 
6*+905* held that a shop maintained by a r a i l r o a d for the 
manufacture or the repair of engines and other r o l l i n g stock 
is a "workshop" within the meaning of sect ions 88.11 through 
88.13, 1958 Code of Iowa. An e a r l i e r Attorney General ' s 
Opin ion , reported at 1956 Opinions of the Attorney General l57» 
held the same. 

Your question i s whether a r a i l r o a d s tat ion i s a 
"mercantile establishment H or "workshop" for the purposes of 
sect ion 88.3> 1958 Code of Iowa. I f ind no- Iowa Supreme Court 
cases which construe sect ion 88*3 or which define the terms 
"mercantile establishment" or "workshop" as used therein* 

ase 
However, au thor i t i e s from other j u r i s d i c t i o n s agree that a 
"mercantile establishment" i a a place devoted to the purch 
and sale of a r t i c l e s of merchandise. Sherrouse Realty v* 
Marine, MS So. 2d 156 j Hotchk | s.3, y . Pjatrjct of CoHflbla, 
W A p p . D.C* 731 Veazev Drug Co* v. Bruza. 169 O k l . *fld. 
37 P« 2d 29*+. Apparently no a r t i c l e s are purchased or sold 
at the Linwood Sta t ion , and i t therefore i s not a "mercantile 
establishment". 

A "workshop" has been defined as a place where any work 
is c a r r i e d on. {fearo1 of E ^ c a ^ o n of H*gh School M$\r|,ct 
No. 502 v. Industr ia l Commission. 301 111. 611. 13*f N.E* 70; 
fcl^Jfe ^ r U t i a n Reformed, g i t y Missjon . f r a r d . 281 Mich. 
582, 275 N . B . M-99. The only reported case I f ind s p e c i f i c a l l y 
invo lv ing a r a i l r o a d depot or s ta t ion i s Richmond & p a n v i l l s 
B f l j ^ a d Company y . T h s Qommf ssjoner s of M f t P i W $*m\€t 
76 N.C* 212. There the r a i l r o a d had an agreement that land 
Used for "workshop purposes" was to be exempt from rea l estate 
taxes u n t i l dividends to the Company stockholders reached 
6 percent per annum* Alamance County attempted to tax c e r t a i n 
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property before that rate of return had been reached* The 
Court held the r a i l r o a d property was exempt from the tax* 
and s tated , at page 2 l4 , 215 of % N . C . J 

"The term 'workshop 1 in reference to a great 
road l i k e t h i s , embraces foundaries , engine houses, 
depqts. machine shops, necessary o f f i c e s and a l l 
the usual appliances for the manufacture and repair 
of engines, cars and other stock required for the 
operation of the road. ' 1 (Emphasis added.) 

This language was quoted in a later case which arose between 
the same p a r t i e s , fUchmpn.o' ft flany}\\ei Raft road Company v . 
The Commi saf oner? of Alamance County. o*f N . C . 504, at ?06. 

Upon the basis of the above-cited author i ty , i t i s my 
opinion that the Linwood Stat ion i s a "workshop", as con
templated by section 88.3, 1958 Code of Iowa* 

Very t r u l y yours, 

F C i b l 

FRANK CRAIG 
Assistant Attorney General 



COUNTIES AND COUNTY OFFICERS: kamld/*** 
l a w * & w » ^ C ».. fr.*vv(fr ^ y-at J ̂  V - - libde r Code s e c t i o n 111 A. 7, 

the county a t to rney Is o b l i g a t e d , as par t o f the d u t i e s of h i s o f 
f i c e , to prepare easements, examine a b s t r a c t s of t i t l e , and perform 
other l ega l s e r v i c e s f o r the county conse rva t ion commission, to the 
ex ten t that h i s s p e c i f i c s t a t u t o r y d u t i e s , o u t l i n e d In Code chapter 

December 6, I960 
- I X - - H ) 

M r , H . K . Roggensack 
C l a y t o n County At to rney 
£1 leader, Iowa 

Oear Roggie : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f November 23 i 

i 9 6 0 , i n which you s t a t e : 

" W i l l you p lease g ive me an o p i n i o n as to whether o r not 
the County At to rney Is o b l i g a t e d as a par t o f the d u t i e s 
o f h i s o f f i c e to prepare easements, examine a b s t r a c t s o f 
t i t l e , and o ther l e g a l s e r v i c e s f o r the county conserva
t i o n commiss ion," 

i n r e p l y the re to 1 c a l l your a t t e n t i o n to the p r o v i s i o n s o f 

s e c t i o n 1 U A . 7 , Code 1958, to the e f f e c t tha t : 

»• * * * the s t a t e c o n s e r v a t i o n commission, county eng inee r , 
c o u n t y - a g r i c u l t u r d 1 agent , and o ther county o f f i c i a l s s h a l l 
render such a s s i s t a n c e as s h a l l not i n t e r f e r e w i t h t h e i r 
r egu la r employment, * * * " 

The fo rego ing would appear to Impose upon you as county a t t o r 

ney, the performance of such d u t i e s to the county c o n s e r v a t i o n 

commission as s h a l l not i n t e r f e r e w i t h the s t a t u t o r y d u t i e s im

posed upon you by chapter 536, Code 1958. Thus, w h i l e there Is 

an o b l i g a t i o n to perform the d u t i e s mentioned i n your l e t t e r , 

such o b l i g a t i o n i s yours to perform as the performance of your 

s p e c i f i c s t a t u t o r y d u t i e s w i l l permit* 

Yours vory t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t to rney General 

GS:rnmM - . • » • - . • . . . . 
- £ o - / * 2 - / Z > 



ELECTIONS: 
Inval Id baj l o t s In v o t i n g , use of a check mark ( » / ) Instead 

a c ros s m ( au t h o r i zed by s e c t i o n 49 .92 , Code 1958) I n v a l i d a t e s 

M r . A . E l t o n Jensen 
T a y l o r County At to rney 
Bedford , Iowa 

Dear Mr. Jensen: 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f December 5, 

1960, which s t a t e s the f o l l o w i n g : 

"We have a con tes t of an e l e c t i o n coming up on December 
13, I960, there be ing 9 vo tes d i f f e r e n c e between the 
candida tes fo r the o f f i c e o f county recorder , 

"From the content statement i t appears that b a l l o t s marked 
w i t h a check ( y ' ) ins tead of a c ro s s (X) w i l l be i n I ssue . 

"1 am acquain ted w i t h the p r o v i s i o n s of 1928AG774 to the 
e f f e c t tha t i t i s he ld tha t 'where any mark other than the 
one a u t h o r i z e d by Sec t ions 809-16 i n c l u s i v e (now i n c l u d i n g 
s e c t i o n 49.92 of the Code), Is used on a b a l l o t , the ques
t i o n as to whether o r not s a i d b a l l o t should or should not 
be r e j ec t ed i s determined by d e c i d i n g whether or not the 
mark was intended as an i d e n t i f i c a t i o n mark. I f I t was, 
the b a l l o t should be r e j e c t e d , If not i t should be c o u n t e d . ' 

"1 am a l s o acquain ted w i t h a 1931 Supreme Court d e c i s i o n , 
Joe W. Donbn v s , E . R, Cook, 212 Iowa 771 in which I t i s 
h e l d tha t 'Employing a check mark i n marking a b a l l o t ins tead 
o f a c ros s i n v a l i d a t e s I t ' . 

"1 would l i k e to be adv i sed I f i t i s now the o p i n i o n o f your 
o f f i c e tha t a check mark I n v a l i d a t e s the b a l l o t even though 
i t appears that no e f f o r t was made to Iden t i fy the b a l l o t . " 

In r e p l y to the fo rego ing I would advise tha t the r u l e 

s t a t e d i n Donlan v . Cooke. 212 iowe 771, as f o l l o w s : 

December 6, I 9 6 0 
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"Three b a l l o t s were marked w i t h a check mark ins tead 
of a c r o s s . These b a l l o t s can not be counted ." 

i s c o n t r o l l i n g upon t h i s department and to which i t i s now com

m i t t e d . 

Very t r u l y yours , 

0Sjmmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t to rney Genera) 



2. 

y . ^ o u f r f a i W i v , »K o f ^ u g . " A member of the s t a te 
ature cannot a t tfhe same time be a member of 1 eg I s i a ture cannot a t tfhe same time a member of a county board 

of e d u c a t i o n . The two o f f i c e s are Incompat ib le . [S'fruvc< t © 

^ U 0 - / | V December 7, 196Q 

M r . John C, McDonald 

D a l l a s County At to rney 

D a l l a s Cente r , Iowa 

Dear Mr . McDonald! 

T h i s w i l l acknowledge r e c e i p t of your l e t t e r of December 6, 

I960, which s t a t e s the f o l l o w i n g : 

"Recen t ly a member o f the D a l l a s County Board of Educa
t i o n was e l e c t e d to the l e g i s l a t u r e as a S ta te Represents* 
t l v e from D a l l a s County. 

"My ques t ion Is whether or not any i n c o m p a t i b i l i t y e x i s t s 
i n the nature and d u t i e s o f the two o f f i c e s which would 
render i t improper f o r him to r e t a i n both o f f i c e s , " 

In r e p l y to the f o r e g o i n g , I would adv i se you that i t ts the 

v iew of the department that the fo rego ing-des igna ted o f f i c e s 

a re i ncompa t ib l e . See the case o f Weza v . A u d i t o r G e n e r a l , 

e t a l . , 297 M i c h . 686, 298 N.W. 368. 

Yours t r u l y . 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t to rney General 

0S?mmh4 



CITIES AND TOWNSj A ; ^ 4 

SEWAGE 0ISPOSAL -« Chapters 392 and 393, Code 1958, are 
separate and d i s t i n c t o p e r a t i o n a l p r o v i s i o n s f o r sewerage, 
and sewage d i s p o s a l , and are not a l t e r n a t i v e . Sewer r e n t a l s 
a re r e s t r i c t e d by Chapter 393, and may not be used fo r . 
o p e r a t i o n under Chapter 392. ( j t v ~ w . u . i £ t o r \ W « ^ £ I W i t a 

, _ 1 3 December 13» I960 

Hon. Chet 8. Akers 

A u d i t o r of S ta te 

B U I L D I N G 

A t t e n t i o n Mr . C, W. Ward 

Dear Ward) 

Reference i s h e r e i n made to yours o f the 5 th I n s t , w i t h 

accompanying o p i n i o n o f R. M. M c M u l I l n , C i t y Corporate Counsel 

o f the C i t y o f West Dos Moines , addressed to the use o f r e n t a l s 

In payment o f sewerage s e r v i c e as p rov ided i n Chapter 393* 

Code 1958, 

In r e p l y t he re to 1 would a d v i s e tha t i n my v i ew , Chapters 

392 and 393, Code 1958, a re separa te and d i s t i n c t o p e r a t i o n a l 

p r o v i s i o n s f o r sewerage, and sewage d i s p o s a l . They are not 

a l t e r n a t i v e opera t ions* Chapter 392 Is r e s t r i c t e d to such 

o p e r a t i o n s between c i t i e s and towns adjacent and e x i s t i n g 

a l o n g the same r i v e r . T h i s Is a s p e c i a l s t a t u t e des igned to 

f i t a s i t u a t i o n w i t h i n I t s terms. Chapter 393* on the o the r 

hand, upon which the o p i n i o n Is based , concerns the i n s t a l l * * 

t i o n o f such f a c i l i t i e s i n c i t i e s and towns, and Is general 

In I t s terms. 
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I t appears tha t the sewerage problems as between the C i t y 

o f Oes Moines and the C i t y o f West Oes Moines , were r e so lved 

under the p r o v i s i o n s o f Chapter 392 . and not Chapter 393, 

and such r e s o l u t i o n was conf i rmed by the supreme cour t In the 

case o f the C l t v o f Pes Moines v . the C l t v o f West Pes Moines . 

239 Iowa t , 30 N.W.2d 500. The r e n t a l p r o v i s i o n s o f Chapter 

393 a re not thus a v a i l a b l e to the C i t y o f West Pes Moines . 

The d i f f e r e n c e between Chapter 392 and Chapter 393 i s 

p o i n t e d up s p e c i f i c a l l y b y s e c t i o n 3 9 3 . 8 , which segregates such 

r e n t a l s In a separate fund to be devoted to the payment o f 

" the cos t o f f i n a n c i n g the o p e r a t i o n , maintenance," e t c . o f 

a u t i l i t y , as de f ined In s e c t i o n 3 9 3 . 1 . The r e n t a l p r o v i s i o n , 

t h e r e f o r e . Is by i t s terms r e s t r i c t e d to Chapter 393* and may 

not be used f o r ope ra t i ons under Chapter 392. See a l s o C i t y of 
Des Moines v . C i t y of West Des Moines , 2kk Iowa 310, 56 NW 2d 904. 

Very t r u l y , 

QStmmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t to rney General 



C ' X t J ^ I — T h e compensation of 
a d l s t r t c T c o u / t judge appoin ted by the governor June 3, 1959, 
e l e c t e d November 8, I960, fo r the sho r t term from November 8, 
I960 to January 1. 1961, and f o r the f u l l term beg inn ing January 
1 1961, should be computed a t the r a te o f $10,000 per year u n t i l 
January 1, 1961, a t which t ime , under s e c t i o n kZ o f chapter 1, 
A c t s of the 58th General Assembly, I t should be increased to 

$12,500 per yea r . ( | \ r a v S $ + • S *~ * *il^r?NS6 ^ H " * . -
I 

Mr* Glenn 0. S a r s f i e l d 
S t a t e Compt ro l l e r 
B U I L D I N G 

A t t e n t i o n M r . H a r o l d C r o f t 

Dear M r . C r o f t : 

T h i s has re ference t o the l e t t e r of Judge Jackson , da ted 

December 8 , I960, w i t h re fe rence t o h i s compensation from 

November 8 , I960 t o January 1, 1961; Irv which he s t a t e s h i s 

b e l i e f tha t he i s e n t i t l e d t o compensation a t the r a te o f 

$12,500 a yea r , the inc rease becoming e f f e c t i v e upon h i s 

e l e c t i o n November 8 , 1960, 

Wi th reference thereto, I am o f the o p i n i o n that on the 

b a s i s o f the f o l l o w i n g l e g i s l a t i v e h i s t o r y and j u d i c i a l p r o 

nouncement: 

1. 
Chapter 1, s e c t i o n kZ, A c t s o f the 58th General 

Assembly, c o n t a i n s the f o l l o w i n g : 
« * * * S e c t i o n s i x hundred f i v e p o i n t one ( 6 0 5 . 1 ) , 
Code-1958, Is amended by s t r k i n g from l i n e s two (2) 
and three (3) the words ' t e n thousand d o l l a r s per 
year* and s u b s t i t u t i n g In l i e u thereof the words 
1 twelve thousand f i v e hundred d o l l a r s per y e a r , 
p rov ided tha t the compensation o f Judges d u r i n g 
the terms e x i s t i n g a t the t ime o f the passage o f 
t h i s A c t s h a l l be a t the r a t e o f ten thousand d o l l a r s 
per year u n t i l the end o f s a i d e x i s t i n g t e r m s . V 

T h i s A c t was approved May \k,' 1959. 

bo-fl-i<l 
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2 , 
Chapter 354, A c t s o f the 58th General Assembly, c rea ted 
the e i g h t h Judge and was approved March 27, 1959. I t 
was p u b l i s h e d i n two papers , one on March 3 1 , 1959* one 
on A p r i l 3 , 1959, and was i n e f f e c t A p r i l 4 , 1959. 

3 . 
Judge Jackson was appoin ted judge June 3 , 1959* 

4 . 
The case o f Sehaffner v . Shaw, 191 Iowa 1047, 180 N.W. 
853» a t page 1051, s t a t e s : 

'Thus an e x i s t i n g o f f i c e w i thou t an Incumbent i s 
vacant ; and by the grea t weight of a u t h o r i t y there 
i s no d i f f e r e n c e , Insofar as the r i g h t to appoin t 
Is concerned, whether the vacancy i s occas ioned by 
death o r r e s i g n a t i o n o f the Incumbent, or the o f f i c e 
has been c r e a t e d , and no Incumbent has been appoin ted 
or e l e c t e d to the o f f i c e . 1 (Emphasis o u r s . ) 

the re was a term o f o f f i c e e x i s t i n g a t the time of the passage 

o f chapter 1, s e c t i o n 42 , A c t s o f the 58th General Assembly, 

and the re fo re the compensation o f Judge Jackson should be com

puted a t the r a t e o f $10,000 per year u n t i l the term beg inn ing 

January I , 1961. The November e l e c t i o n merely f i l l e d a vacancy 

f o r the unexpi red term e x i s t i n g a t tha t t ime and e x p i r i n g Decem

ber 3 1 , I960. 

Very t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t to rney General 

0Stmmh4 



December 19, i960 

6 -

Mr , Harvey W. Hindt 

Lyon County At to rney 

Rock Rap ids , Iowa 

Dear Mr, H l n d t : 

T h i s w i l l acknowledge r e c e i p t of your l e t t e r o f December 

9 , I960, i n which you s t a t e the f o l l o w i n g : 

" A ques t ion has a r i s e n i n regards to I n t e r p r e t a t i o n of 
the p r o v i s i o n s of s e c t i o n 352.1 o f the 1958 Code o f 
Iowa, and i would l i k e to have an o p i n i o n thereon. Two 
dogs k i l l e d severa l p ig s owned by a l o c a l farmer. A 
t i m e l y c l a i m was f i l e d w i t h the County A u d i t o r , One o f 
the dogs was owned by the person whose pigs were k i l l e d , 
the o ther dog was not owned by s a i d person. 

"The ques t ions 1 have a r e : F i r s t , Does the County have 
to pay any o f t h i s c l a im? and Second, Can the County pay 
any o f t h i s c la im? 

"We are presuming that both o f the dogs are e q u a l l y i n 
v o l v e d In the k i l l i n g o f these domest ic an ima l s . I t Is 
the con t en t ion o f the I n d i v i d u a l who has su f f e red t h i s 
l o s s and h i s i n su re r tha t we should pay 1/2 o f the va lue 
o f the s t ock that was l o s t . I would appreciate your con
s i d e r a t i o n o f t h i s m a t t e r , " 

In r e p l y the re to 1 would a d v i s e as f o l l o w s : 

Recovery from the county because o f the f o r e g o i n g , Is 

p r e d i c a t e d upon s e c t i o n 3 5 2 . 1 , Code 1958, which p rov ides as 

"352,1 Claims* Any person damaged by the k i l l i n g o r I n 
j u r y o f any domest ic animal o r fowl by wolves , o r by dogs 

fdUOWS! 
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not owned by s a i d person , may, w i t h i n ten aeys from the 
time he or h i s agent has knowledge o f such k i l l i n g o r 
i n j u r y , f i l e w i t h the county a u d i t o r of the county i n 
which such k i l l i n g or In jury occur red a c l a i m fo r such 
damage," 

I t appears from the fo rego ing tha t the k i l l i n g Involved two 

dogs, one o f which was owned by the c l a i m a n t . 

In the case o f Hodges v . Tama County, 91 Iowa 578, 581, 

I t i s s a i d ; 

" I t Is c e r t a i n l y c l e a r tha t the r i g h t s g iven and the 
l i a b i l i t y c rea ted by s a i d chapter 70 are e x c l u s i v e l y 
s t a t u t o r y , * * * S a i d chapter not on ly g ive s a r i g h t 
and c rea tes a 1 l a b l 1 1 t y which d i d not e x i s t a t common 
law, but p rov ides a s p e c i a l t r i b u n a l , namely, the board 
o f s u p e r v i s o r s , before which the r i g h t must be a s se r t ed 

t i n e , [k Iowa, 296, t h i s co u r t he ld as f o l l o w s : 'Where 
a s t a t u t e g ive s a r i g h t and c r ea t e s a l i a b i l i t y which 
d i d not e x i s t a t common law, the s t a t u t e a t the same 
t ime p rov ides a s p e c i f i c mode, and that a lone must be 
p u r s u e d . ' See U i a s e ^ v . Vance, 28 Iowa, 509, Cla ims 
under s a i d chapter 70 a re u n l I k e - o r d i n a r y c l a i m s a g a i n s t 
the county , In that they a re not f o r any wrong done by 
the county , or f o r a debt a g a i n s t I t , but r e s t s o l e l y 
upon the r i g h t to be Indemnif ied out o f a s p e c i a l f u n d . " 

Thus, the damage not hav ing been caused by dogs not owned 

by the c l a i m a n t , the c l a iman t has f a i l e d to b r i n g h i m s e l f w i t h i n 

the p r o v i s i o n s o f the fo rego ing s t a t u t e and the re fo re any l i a 

b i l i t y should be d e n i e d , and the answee to your ques t ions a r e 
i n the n e g a t i v e . 

and t! 

Very t r u l y , 

0Stmmh*t 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t to rney General 



While the gran tor In a deed dated November 28, I960, v e s t i n g 
t i t l e In the Uni t ed S ta tes o f Amer ica , to r ea l e s ta te loca ted In 
Iowa, may be r e spons ib l e f o r the payment of the taxes fo r the year 
I960, payable In 1961, there Is no method i n Iowa by which such 
taxes can be c o l l e c t e d from s a i d g r a n t o r . \ ^ v w u f f " f ^ X ^ Y / ^ 

W 6 t , e \ W y C « h^jj ) X - K - L 0 ) December 15, I960 

Mr , Edward F , Samore 
Woodbury County A t t o r n e y 
204 Courthouse 
S ioux C i t y , Iowa 

Dear Mr , Samore: 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f December 

2 , I960, In which you s t a t e the f o l l o w i n g ! 

"Your o p i n i o n l a r e s p e c t f u l l y requested upon the f o l * 
lowing c i rcumstances : 

"On November 28, I960, t i t l e was ves ted to r ea l e s t a t e 
l o c a t e d In S ioux C i t y , Iowa, i n the Uni ted S ta tes o f 
Amer ica ; r e a l e s t a t e taxes f o r the year 1959, payable 
i n the year I960, have been p a i d . Tour o p i n i o n i s 
r e s p e c t f u l l y requested as to whether or not the gran tor 
Is r e s p o n s i b l e f o r the r ea l e s t a t e taxes f o r the year 
I960, payable In 1961, The taxes f o r the year 1959, 
payable i n I960, was i n the amount o f $7,685*28, T h i s 
represents a s u b s t a n t i a l t ax assessment ." 

In r e p l y t h e r e t o , I would a d v i s e tha t on the a u t h o r i t y 

f o l l o w i n g , In my o p i n i o n , w h i l e the grantor above d e s c r i b e d 

may be r e s p o n s i b l e f o r the payment o f the fo rego ing r ea l e s 

t a t e t axes , there Is no method fn Iowa by which such taxes 

can be c o l l e c t e d from s a i d g r a n t o r . 

In the case of In Re E s t a t e o f McMahon, 237 Iowa, 236, 

21 NW 2d 581, I t Is s t a t e d on page 238* 

»U I t U s t a t e d In 51 Are, * ju r . . 03 t , s e c t i o n 945, t h a t ! 

' A tax upon p r o p e r t y , a t l e a s t upon r e a l p r o p e r t y , Is 
o r d i n a r i l y cons ide red t o be a charge upon the p r o p e r t y , 
and not a personal o b l i g a t i o n o f the person whose proper* 
t y Is assessed fo r the t ax , i n the absence o f a s t a t u t o r y 
d e c l a r a t i o n to tha t e f f e c t , ' 



Mr. Edward F . Samore - 2 - Oecamber 15, I960 

M l n 51 Am, J u r . 4 0 , 4 1 , s e c t i o n 8, i t i s a l s o s t a t e d , 

* * * * }t i s g e n e r a l l y cons ide red that taxes are not 
" d e b t s , " i n the o r d i n a r y meaning o f that word . A tax 
d u l y assessed or l e v i e d Is not e debt w i t h i n the mean* 
ing o f the c o n t r a c t c l a u s e o f the Federa l C o n s t i t u t i o n ! 
nor a re taxes debts w i t h i n the c o n s t i t u t i o n a l p r o v i s i o n 
a g a i n s t imprisonment f o r debt* A tax Is not a debt w i t h i n 
the meaning o f p r o v i s i o n s e l l o w i n g deduct ions i n the deter* 
m i n a t i o n or the amount o f t a x . 
' A t ax does not e s t a b l i s h the r e l a t t o n o f debtor and 
c r e d i t o r between the taxpayer and the s t a t e o r m u n i c i 
pa l I t y j i t does not bear i n t e r e s t when past due, un l e s s 
the s t a t u t e so provides} i t Is not l i a b l e t o se to f f} 
and i t i s not en fo rceab le by a personal a c t i o n a g a i n s t 
the t axpayer , absent S t a t u t o r y a u t h o r i t y , A tax d i f f e r s 
m a t e r i a l l y and e s s e n t i a l l y from a debt* The one Is founded 
on c o n t r a c t ; the o ther Is no t ,* M 

and on pages 239, 240t 

" A fu r t he r South Dakota a u t h o r i t y which d i s c l o s e s tha t 
tha t state has a s t a t u t o r y p r o v i s i o n f o r the c o l l e c t i o n 
o f taxes i s found i n the case o f Iowa tend Co, v . Douglas 
County, 8 S, D. 491 , 504, 67 N . W, 52 , 56, where i t l | 
s t a t e d : 

' A tax Is not a "deb t , " i n the ordinary sense In which 
tha t term i s used, but Is a charge or burden Imposed 
upon proper ty f o r the b e n e f i t o f the p u b l i c . I t Is 
l e v i e d under the a u t h o r i t y o f the s t a t e , i n the e x e r c i s e 
o f I t s s o v e r e i g n t y , f o r governmental purposes, o r f o r 
some ob jec t connected t h e r e w i t h . * * * In t h i s s t a t e the 
payment o f taxes i s enforced by d i s t r e s s and s a l e o f the 
pe rsona l p r o p e r ty , o r s a l e o f the r e a l p r o p e r t y , and no 
a c t i o n i n the c o u r t s i s p r o v i d e d f o r or r e q u i r e d . The 
proceeding i s summary and s t a t u t o r y , and i n no sense an 
a c t i o n i n v o k i n g the e x e r c i s e o f the j u d i c i a l power o f a 
c o u r t , • 

"Under the a u t h o r i t i e s c i t e d we can reach no o ther con
c l u s i o n than tha t taxes a re not debts such as were c o n 
templated f o r payment i n the f i r s t paragraph o f the w i t ! 
o f John Q. McMehon. 

" ( 3 ) I t . A proceeding f o r the c o l l e c t i o n o f taxes i s one 
In rem and under our Iowa a u t h o r i t i e s Is an e x c l u s i v e 
one. In Crawford County v , Laub, 110 Iowa 355, 357,358, 81 

' N.W. 590, 591* which i s a case I n v o l v i n g a proceeding on 
a bond g iven by reason o f the o p e r a t i o n o f a sa loon under 
the m u l c t - t a x law, we h e l d such a tax was a debt because 
o f the nature o f the p r o c e e d i n g . However, In t h i s c i t e d 
case we s a i d : 
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• I t 1$ s u f f i c i e n t here to say t h a t , under the general law 
r e l a t i n g to the c o l l e c t i o n o f t axes , upon s a l e o f land a 
c e r t i f i c a t e o f s a l e i s executed by the t r ea su re r to the 
purchase r , and, u n l e s s redemption Is made i n the meantime, 
on proper n o t i c e , a deed w i l l be Issued In three years* 
The remedy Is thus p rov ided In d e t a i l , and we t h i n k I t 
Is e x c l u s i v e , * * * In p r o v i d i n g a s p e c i f i c remedy f o r 
the enforcement of a t ax l i e n , a p p l i c a b l e t o no o t h e r , 
the l e g i s l a t i v e i n t e n t tha t another may not be r e so r t ed 
to Is m a n i f e s t . ' " 

See a l s o 8 4 - C . J . S . page 35 , and page 1376, 

Very t r u l y , 

OStmmMt 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t to rney General 



TAXATION Property Tax; Agricultural Produce Exeniptlom The owner 
of grain, harvested within the past year, must have been the owner of the 
growing crop to he exempt under Section 4 2 7 . 1 ( 1 3 ) and, if not, must 
pay the grain handling tax imposed by Section 4 2 6 . 3 5 , Code of Iowa U 9 5 § ) . 

(o>;v\ u d U ^ / ^ t o w * , i * - h -^o j 

. December 19, I960 

Kir, John J . 0 Connor, Chairman 
fowa State Tax Commission 
Stats Office Building 
Oes yoines, Iowa 

Dear f ir . O'Connor? 

This is to acknowledge receipt of a letter from Ballard B . Tipton, 

Director of the Property Tax Division/ dated fifovsmber 16, I 9 6 0 , wherein 

the following problem was submitted} 

"Some assessors ia the state have posed the question as to 
whether In assessing hybrid seed corn dealers they should assess 
to the dealers hybrid seed corn growl in the year 1960, as personal 
property as of January 1, 1961 , or whether thay should assess suoh 
hybrid sead com to thorn as grain handled. 

"it appears that some of those dealers in contracting with 
farmers for production of hybrid seed earn provide in the contract 
that the farmer shall do ail the work except detasseling, and the 
farmer receives cash for the com delivered to the dealer. The 
farmer under some of the contracts does not furnish the seed and 
b* is required to harvest the crop. 

"Subsection 13 of Section 4 2 7 , 1 , Code of Iowa 1958, 
provides that growing agricultural and horticultural crops and products, 
except commercial orchards and vineyards, and all horticultural and 
agricultural produce harvested by or for the person assessed within 
one year previous to the listing shall be exempted from taxation. 

"Subsection 22 of Section 4 2 7 , 1 provides that grain handled, 
as defined under Section 4 2 8 . 3 5 , shall net be taxed, 

"U is provided in Section 4 2 8 . 4 that personal property shall 
be listed and assessed each year in the name of the Gamer thereof 
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on the first day of January. 

"Section 4 2 3 . 3 5 provides for an annual excise tax to he 
levied on grain handled in an amount equal to one-fourth mill per 
bushel. 

"There is the further question as to whether hybrid seed 
corn grown under a contract between the dealer and farmer In the 
year I 9 6 0 , and deli vend to the dealer prior to January 1, 1961 , 
and which is still In his hands as of that assessment date, would 
be exempt from being assessed to the dealer i s personal property 
and would also be exempt from the 'grain handling1 tax.** 

in response thereto, your attention is directed to Section 4 2 7 . 1 ( 1 3 ) , 

Code of Iowa (1953), which reads in part as follows} 

n 4 2 7 . 1 Exemptions. The following classes of property shall 
^ not be taxed: 

«* * # # 

* X 3 . Agricultural produce. Growing agricultural and horti
cultural orops and products, except commercial orchards and vineyards, 
and all horticultural and agricultural produce harvested by or for the 
person assessed within one year previous to the fisting/ * * *** 

Upon examination of the foregoing statute, It wilt be observed that 

the statute says "harvested for or by the person assessed". It would appear 

that before an Individual could claim an exemption under this statute he must 

be tha owner of the crop at the time it is growing. This statement is In 

accord with prior opinions on this subject. You are referred to the 1940 

Report of the Attorney General at page 4 2 and the 192$ R*port of the 

Attorney General at page 98 . 

v The 1928 opinion, in part, reads: 
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"However we believe the meaning of this section is plain. It 
is apparent that agricultural produce must have been harvested by or 
for the person assessed within one year previous to the listing to 
entitle the owner thereof to the exemption of such property from taxation* 
If such property is sold on or before the first day of January of the 
year in which the same is to be assessed, it must be assessed to the 
owner thereof, notwithstanding the fact that it was raised or grown 
within the year. Any other construction would do violence to the 
language used In the statute.0 

In view of the above language, it would appear thai a determination 

must be made as to who is the owner of the growing crop. This can be 

ascertained only by an examination of the contract between the parties, 

from the facts stated in the request, one is unable to say which one of the 

parties is the owner. Therefore, depending upon the contract, if It is found 

that the corn dealer Is the owner, then al l com harvested within the year 

would be exempt under Section 4 2 7 . 1 ( 1 3 ) . On the other hand, If the 

farmer owns the growing crop, then the corn dealer is subiect to taxation 

under Section 4 2 $ . 35 , since the dealer would be, In the terms of the statute, 

"receiving" grain at or in an "elevator, warehouse, mill, processing plant or 

Other facility In this state . . . for storage, accumulation, sale, process

ing or for any purpose whatsoever". 

In conclusion, the owner of grain, harvested within the past year, 

must have been the owner of the growing crop to be exempt under Section 

4 2 7 . 1 ( 1 3 ) and, If not, must pay the grain handling tax Imposed by 

Section 4 2 $ . 3 5 , Code of Iowa (195$). 

Very truly yours, 

Gary S, 6111 
Special Assistant Attorney General fiSStffi 



COUNTIES AND COUNTY OFFICERS: 
Incompat lbJJ I ty of o f f i c e 

An i n h e r i t a n c e tax a p p r a i s e r cannot a t the same time serve 
as deputy s h e r i f f . ( S + r 0 . 0 / 5 ^ C o , , * - C a l K 0 v H U A l h 

feu*- 1*L-I1> 
December 19, I960 

GRAY & GRAY* Lawyers 
Rockwel l C i t y 
Iowa 

A t t e n t i o n Jack R, Gray, Calhoun County At to rney 

Dear S i n 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f December 

I2» I960, i n which you s t a t s : 

" T h i s i s to adv i se you tha t one o f the Inher i tance Tax 
A p p r a i s e r s of Calhoun County, Iowa, has been asked to 
serve as Deputy S h e r i f f f o r the next four years and, 
o f cour se , he does not want to accept s a i d p o s i t i o n i f 
h i s Job as Inher i tance Tax A p p r a i s e r i s incompat ib le of 
h o l d i n g the Deputy S h e r i f f j o b o r I f i t i s a g a i n s t any 
of the r u l e s o f the S ta te Tax Commission. He has ad* 
v i s e d me tha t i f I t Is incompa t ib le he p r e f e r s to keep 
h i s appointment as one of the Inher i t ance Tax A p p r a i s e r s 
o f Calhoun County, Iowa. 

"The re fo re , would you p l ea se l e t us know whether o r not 
be ing Inher i t ance t ax A p p r a i s e r of Calhoun County and 
a l s o be ing Deputy S h e r i f f o f Calhoun County c o u l d be In* 
compat ib le or be a g a i n s t any of the r u l e s o f the S t a t e 
Tax Commission." 

i n r e p l y the re to I would a d v i s e you as f o l l o w s : 

1. A deputy s h e r i f f , be ing a peace o f f i c e r (see s e c t i o n 

7 4 8 , 3 , Code 1958), I am of the o p i n i o n that the performance 

o f the d u t i e s o f a peace o f f i c e r as de f ined by chapter 7(*3 

as w e l l a s the performance o f h i s d u t i e s as s h e r i f f as p r e 

s c r i b e d i n chapter 337, Code 1959, would prec lude a deputy 

s h e r i f f from occupying the o f f i c e of i n h e r i t a n c e t ax a p p r a i s e r . 



December 19, I960 *2 - Jack R. Gray 
Calhoun County At to rney 

2 , I t would seem tha t a p u b l i c o f f i c e r performing h i s 

d u t i e s a t a s t a t ed s a l a r y would not be e n t i t l e t.c -fhr:r com

pensa t ion from the county u n l e s s e x p r e s s l y a u t h o r i s e d by 

s t a t u t e . 

Very t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t At to rney General 
OSirnrmVt 



COUNTY MED ICAL EXAM I NERS: Deput ies bonds 
tfJpuTV cSunT'y metf^ Iners when appoTnTed must be sworn 
In pursuant to Chapter 63 o f . t h e Code, and f i l e bond pursuant 
to Chapter 64 of the Code. 1(5;,,^- f o ^ ^ e ^ ^ 

December 20 , I960 

M r . Rober t F . Schoeneman 
B u t l e r County A t t o r n e y 
A l l i s o n , Iowa 

A t t e n t i o n ; Paul C . S c h a e f f e r , Chairman 
C u t l e r County Board o f S u p e r v i s o r s 

Dear M r , Schoenemant 

We have Mr. S c h a e f f e r ' s t e t t e r addressed to Doctor Zlmmerer, 
Commissioner o f H e a l t h , under da te o f December 12, I960, which 
has been r e f e r r e d t o the w r i t e r , r e ad ing as fo l lows? 

"We a re p l a n n i n g on a p p o i n t i n g a Med ica l examiner 
f o r B u t l e r County next Monday, December 19, I960, and 
we have a q u e s t i o n we would l i k e to a s k . 

"We are go ing to appo in t a County Med ica l examiner , 
and are a n t i c i p a t i n g on a p p o i n t i n g th ree Deput ies i n 
d i f f e r e n t p a r t s o f the County , and our ques t i on Is must 
these Deputies be bonded and sworn In the same as any 
o t h e r Caput tea employed by the County . A l s o our Board 
seems to t h i n k tha t a $1,000.00 bond Is s u f f i c i e n t , I f 
not would you p lease adv i se . ' * 

In r e p l y t h e r e t o , p l ease be a d v i s e d that Chapter 258, 
Laws o f the 53th General Assembly , w i t h re fe rence t o the county 
medica l examiner p rov ides tha t he " . . . s h a l l en te r i n t o bond w i t h 
the county a u d i t o r In an amount t o be f i x e d by the board o f super 
v i s o r s . " Thus I t can be seen i t Is w i t h i n the d i s c r e t i o n o f the 
board t o f i x the amount o f H i s bond. 

AS to d e p u t i e s , s a i d s t a t u t e f u r t h e r p r o v i d e s : "Each county 
board o f s u p e r v i s o r s Is hereby a u t h o r i z e d t o p r o v i d e o r a r r a n g e , 
. . . s u c h deputy medica l examiner o r e x a m i n e r s . • . a s may be recom
mended and r e q u i r e d by the county medica l examiner In the pe r fo rm
ance o f the d u t i e s Imposed by t h i s c h a p t e r . " 

S i n c e these depu t i e s a r e r e q u i r e d to perform the d u t i e s o f 
the county medica l examiner , when c a l l e d upon t o do s o , they are 
p u b l i c o f f i c e r s , and are r e q u i r e d t o f i l e bond under the p r o v i s i o n 
o f S e c t i o n 6 4 . 2 , Code o f 1958 which s t a t e s t 
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" A l t o the r p u b l i c o f f i c e r s , except as o the rwi se s p e c i a l l y 
p r o v i d e d , s h a l l g i v e bond w i t h the c o n d i t i o n s , In substance as 
f o l l o w s j (here f o l l o w s the form o f bond r e o u l r e d ) . They 
must a l s o be sworn In as r e q u i r e d under Chapter ©3 o f the Code. 

R e s p e c t f u l l y submi t t ed . 

FRANK D . 8IAMC0 
A s s i s t a n t A t to rney General 

F0B:gh 

\ 



COUNTIES AND COUNTY OFFICERS: v / ' , . < , / . 
S a l a r i e s A f i r s t deputy s h e r i f f from January 6, I960, 

to December I , I960, was e n t i t l e d to 85% o f h i s p r i n c i p a l s s a l a r y , 
I n c l u d i n g res idence a l lowance , and the board of s u p e r v i s o r s can 
l e g a l l y supplement I t s January 6, I960 r e s o l u t i o n so as to Include 
85$ o f the s h e r i f f ' s res idence a l lowance to s a i d deputy who has 
not waived h i s r i g h t to s a i d a d d i t i o n a l compensation because he 
Is no longer s a i d deputy. [Kj-^^x f © Ceiey" j $ u e . H 

C t » fifty ̂  I^X) December '27, I9©t) 

i x - 94 
M r , R i c h a r d W, Cooper 
Suena V i s t a County A t to rney 
Pora th B u i I d i n g 
Storm Lake , Iowa 

Dear Mr . Coop&n 

T h i s w i l l acknowledge r e c e i p t o f yours of the 21st I n s t , 

i n which you submit ted the f o l l o w i n g ; 

"Re* M r , Fred J a r v l s 
Cla im fo r A d d i t i o n a l Compensatl 
as Deputy S h e r i f f 

"You may r e c a l l our recent te lephone conve r sa t ion r e l a t i v e 
to a c l a i m f i l e d by former Deputy S h e r i f f Fred J a r v l s fo r 
e i g h t y - f i v e per cent o f the S h e r i f f ' s res idence a l l o w a n c e . 
The mat ter has been d i s c u s s e d w i t h the Board o f S u p e r v i s o r s , 
w i t h myse l f and Mr, J a r v l s be ing p resen t , and they have 
d i r e c t e d me to secure an o p i n i o n from yjour o f f i c e . 

"The f a c t s a re as f o l l o w s * 

1, Mr, J a r v l s took o f f i c e as Deputy S h e r i f f on 
January 6, I960. The f o l l o w i n g Is a complete q u o t a t i o n 
of the minutes o f the Board a t a meet ing h e l d on January 
6, 1960s 

' M o t i o n by Rehnstrom, second by /Swenson, tha t 
the appointment o f F red M. J a r v l s as f i r s t deputy 
In the o f f i c e of County S h e r i f f be approved and 
tha t h i s s a l a r y be se t a t 85% o f the o f f i c e r ' s 
s a l a r y e f f e c t i v e J an , 6 . Ayes a l l , ' 

2 . Mr . J a r v l s r e c e i v e d h i s f i r s t pay check on the 
l a s t day o f January, i 9 6 0 , and In the sum o f $257.82 a f t e r 
deduc t ion f o r w i t h h o l d i n g , S o c i a l S e c u r i t y , e t c . The 

' t o t a l base pay as en tered i n the A u d i t o r ' s records was 
$315.21 per month and d i d not take Into c o n s i d e r a t i o n 85 per 
cent o f the S h e r i f f ' s r e s idence a l l owance , but represented 
o n l y 85 per cent o f the S h e r i f f ' s s t a t u t o r y compensation 
wi thou t the a l l owance . 
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3 . M r . J a r v l s con t inued as Deputy S h e r i f f u n t i l the 
l a s t o f November, I960, r e c e i v i n g checks i n the above s t a t e d 
amount each month and endor s ing and cash ing the same. 

4 . On November 29 , I960, he f i l e d a c l a i m w i t h the 
A u d i t o r as f o l l o w s ] 

' E i g h t y - f i v e percent o f S h e r i f f s House rent f o r e l even 
months f o r the amount o f F i v e Hundred and F i f t y D o l l a r s 
($550.00) (1998 Code o f Iowa Ch 340.7 Sub. 17) 
- $ 4 6 7 . 5 0 . ' 

5 . I b e l i e v e i t i s a f a i r statement to say tha t I t 
i s conceded by the Board , and M r . J a r v l s , tha t n e i t h e r was 
aware of the A t to rney G e n e r a l ' s r u l i n g s which have Included 
the s h e r i f f ' s res idence a l lowance as pa r t o f h i s s a l a r y and, 
the re fore* c o u l d not have had any i n t e n t , on January 6 , I960, 
t o Inc lude 85 per cent o f t h i s a l lowance i n tie d e p u t y ' s t o t a l 
compensat ion. 

6 . Deputy s h e r i f f s s e r v i n g In the past have not re* 
c e l v e d t h i s percentage o f the res idence a l l o w a n c e . 

" I do not b e l i e v e that there Is any ques t ion under the pro* 
v i s i o n s of S e c t i o n 340.8 o f the 1958 Code of Iowa and sub
sequent o p i n i o n s from your o f f i c e but whet the Board had 
adequate a u t h o r i t y to ae t the compensation o f the deputy 
a t the f u l l 85 per cent of the s t a t u t o r y s a l a r y o f the 
s h e r i f f p lu s the res idence a l l o w a n c e , i t would seem to roe 
tha t we now have a q u e s t i o n o f what the Board can do a t 
t h i s p o i n t . Would the Board now have a u t h o r i t y to a l l o w 
Mr. J a r v l s * c l a i m , s a i d c l a i m hav ing been f i l e d before he 
l e f t o f f i c e as Deputy S h e r i f f ? I f no t , would the Board 
now have a u t h o r i t y to pass a supplementary r e s o l u t i o n 
c l a r i f y i n g t h e i r r e s o l u t i o n o f January 6, 1960, and 
s p e c i f i c a l l y I n c l u d i n g the 85 per cent of the res idence a l 
lowance? 

"Your o p i n i o n , and sugges t i ons , as to the fu ture h a n d l i n g 
o f t h i s c l a i m w i l l be s i n c e r e l y a p p r e c i a t e d . 

" P . S . I t might be o f a d d i t i o n a l In t e re s t f o r you to know 
tha t the Board In approving the appointment of the new 
F i r s t Deputy S h e r i f f , e f f e c t i v e December 1, I960, a u t h o r i z e d 
the f u l l 85 per cent o f the t o t a l S h e r i f f ' s s a l a r y and r e s t* 
dance a l l o w a n c e . " 

geln r e p l y t he re to I would a d v i s e you: 

I . That M r . J a r v l s , as deputy s h e r i f f , was e n t i t l e d to 

35% o f h i s p r i n c i p a l ' s s a l a r y , I n c l u d i n g res idence a l l o w a n c e . 
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2 . Your board of s u p e r v i s o r s c o u l d l e g a l l y supplement 

I t s former r e s o l u t i o n so as to i n c l u d e the computation o f 85% 

o f a res idence a l lowance as p a r t o f the p r i n c i p a l ' s s a l a r y . 

3* The f a c t tha t the deputy s h e r i f f i s no longer a p u b l i c 

o f f i c e r Is not a waiver o f h i s r i g h t to t h i s a d d i t i o n a l compen

s a t i o n . 

See Owens v . F l o v d County. 96 G. Hpp. 25 , 
99 $E 2d 560 (1957) 

filayexy, ,.VS. 182 US 595 . 21 s C t . 8^1 
k$ I E d . )Zk7 (1901) 

C i t y o f S t u t t g a r t v . Elms (1952) 2^9 SW 2d 829 
2*0 A r k . 722 

Bodenhofer v . Hogan. 1**2 Iowa 321, 12Q M.W. 659* 

Yours t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t At to rney General 

OStmmMt 
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