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REPORT OF THE ATTORNEY GENERAL 

To THE IIoxor.ABLE CrsDE L. HERRIXG, 
Governor of lo1ca. 

}fy dear Governor Herring: 

January 4, 1935. 

I have the honor to submit here,Yith a report of the condition ot 
the Attorney General's office, the opinions rendered and business 
of a public interest transaeterl for the years HJ33 and 193±, all as 
rrovided by law. 

The \York of this department has increased to the exten~ that 
it is impracticable to set out in detail all of the matters which 
have been_ presented and upon \\·hich this department has acted. 
Ho\vever, I will attempt to set forth the important matters handled 
by this department during the preceding two years. 

STA'l'E POIJICE RADIO DHOADCASTIXG SYSTK\I 

'l'his department has made progress in the rlevelopment of a state 
police radio broadcasting- system, 'vhich system '"as first author
ized by chapter 241 of the acts of the fort~·-fourth general assem
bly. The legislature has wisely provided for such a system in 
_order to more. succes~;fully eombat organizerl crime of the major 
type. This system is calculated to assist law enforcement and 
police work by rapid and direct communication of information 
relating to crimes to various peace officers of the state. Due to 
the assistance and cooperation of the Iowa State Bankers Corpora
tion, one broadcasting station had already 'been erected, installed 
and equipped in Des 11oines, Iowa, and a remote control system 
had been installed in the department of justice at the state house 
prior to January 1, 1933. This first unit consisted of a 400-watt 
transmitter which was capable of broadcasting this information 
efficiently within a radius of 100 miles from Des Moines. This one 
small station, of. -course, could not and did not cover the entire 
»tate. It was found from tests that this system should be com
pleted by the installation of other broadcasting units in the ~orth
eastern, Northwestern, Southeastern and Southwestern portions of 
the state, all of \Yhich 'n•re to be connected into one unified system. 
'l'he forty-fifth general assembly in extraordinary session, under 
the IH'oYisions of chapter 142 of their acts, provided for an appro-
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priation of $15,000.00 for the installation of two additional units, 
one to be placed in northeastern Iowa and one in northwestern 
Iowa. These installations have already been made, one unit being 
placed at ~Waterloo and the other at Storm Lake. These stations 
were officiall~- dedicated on December 28, 1934, and have been in 
official operation enr since. Hmvever, in order to complete this 
state-wide police radio broadcasting system, it '"ill be necessary 
to install an additional unit in southeastern Iowa and another in 
south"·estern Iowa. It is hoped that the forty-sixth general assem-

. bly will make adequate appropriation for the installation of these 
two additional units which will complete the state-wide police radio 
broadcasting system. Such a system is not only advantageous in 
disseminating rapidly information concerning crime, but also it 
will a~t as a deterrent to crime. 

CIVIL CASES 

During the last biennium, the department of justice has handled 
and disposed of approximately 250 civil cases in the district 
courts of the state. These cases involved the testing of many of 
the new laws passed by the legislature and also involved the col
lection of monies due and owing the state. One of the most im
portant cases was the so-called Mona :Motor Oil Company of Coun
cil Bluffs "·herein the company sought to enjoin the collection of 
gasoline taxes, alleging that the state gasoline tax was unconstitu
tional. At the time this case was instituted, there was approxi
mately $96,000,000.00 worth of primary road bonds outstanding, 
which were to be paid and retired largely from the collection of 
these g·asoline taxes. If this law were declared unconstitutional, 
the bond holders "·ould then be forced to collect their bonds from 
the different counties in the state that have authorized their issu
ance and sale. 'l'he result would have been an additional $96,000,-
000.00 tax burden on the property owners in these different coun
ties. Such an additional tax burden falling upon the . property 
owners of this state during the period of depression would prac
tically amount to state bankruptcy. This case "·as first tried before 
a three judge federal court sitting here in Des Moines. This three 
judge federal court ruled that our tax law was constitutional and 
the case was then appealed to the Supreme Court of the United 
States. Upon presentation to the Supreme Court of the United 
States, this highest court of the land also held that our tax law 
was constitutional and the suit of the Mona Motor Oil Company 
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\\·as dismissed at their costs. Since that time, the state has colleCted 
the total amount of taxes and penalties clue from this company. 

Another important case was a suit against the Standard Oil 
Company for the collection of gasoline taxrs. This snit was also 
trrminated in favor of the state "·ith the result that more than 
$100,000.00 was collected in back taxes. 

Approximately 35 civil cases were dispo~ed of in the Supreme 
Court of Imva during the last biennium. 

CASES I~ THE :::-lUPREJ\IE COUHT OF THE U~ITED 
STA'l'ES 

Two very important cases to the state of Imva \Yere successfully 
defended by the state in the United States Snpreme Court. One 
of these cases, mention of which \Yas made heretofore, was the 
co.called Mona :\fotor case. 

The other case was the suit of thr state of Alabama against Imva 
and eighteen other statrs for an injunetion to restrain Iowa and 
these other states from enforcing the provisions of thrir state la\YS 
relative to the sale of prison-made goods. On .January 19, 1929, 
the Congress of the United States passed the Hawcs-Cooper act 
h1king prison-made goods out of the protection of the laws relating 
to interstate commerce. This federal la\Y was to take. effect on 
January 19, 1934. The national congress. thus, gave each state 
five years in \\'hich to make the necessary adjustments of their 
policies with reference to the sale and disposal of goods made in. 
their prisons. The forty-fifth general assembly of the state of 
Iowa passed the so-called 'fopping bill "·hich refluircd all prison
made goods to be labeled as sueh before being offered for sale in 
the state of Iowa. It was the enforcement of this Topping bill that 
the state of Alabama sought to enjoin in the Unitrd Statrs Ruprrm,• 
Court. As soon as the notices of this suit were sen·cd upon the 
Governor and the Attorne~· General. arrangrmcnts \Yere maclP \vith 
the attorneys general of the states involwd for a preliminar~· con
ference to be held in Chicago, Illinois, for tlw purpose• of prrparing· 
a proper defense ·to this action. This conference was held in Chi
c<!go during the summer of 1933, at which time thirteen attorneys 
general were present. Another conference was held at Grand 
Hapids, Michigan, in connection with the American Bar Associ
ation, where final plans for the defense were perfected. On sub
mission of this cause to the United States Supreme Court, the court 
held that Alabama did not haYC an~· lrg'al right to impose its will 
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upon Iowa and other states and accordingly refused to permit 
Alabama to pro:;eeutc this suit. 

LEGISLA'l'IVE WORK 

Under the Jn·ovisions of seetion 1-!U of the Hl31 code of Iowa, 
it is the duty of the Attorney General to give his opinions in writ
ing to the legislature or either house thereof upon official request. 
In addition to this statutory requirement, it has been the policy 
of this office to aid and assist the legislators in the drafting of the 
bills which they desire to have presented to the legislature. Our 
office has assisted on many occasions in this respect for the purpose 
of having the proposed acts in proper legal form so that if they 
are passed, they will carry out the real intent of the legislature. 
'l'his department has also passed upon all claims filed against the 
state for legislative appropriations to reimburse different persons 
1vho claim to have been injured by the state or its agencies for 
which no provision in law has been made. 

BUl{;EAU OF INVES'l'IGA'l'ION 
For the pa:;t two years, the bureau of inve:;tigation has been 

kept very bu:;y in investigating and assisting in the prosecution 
of major crimes throughout the state. This branch of the depart
ment of Justice was organized and authorized by the legislature 
for the main purpose of combatting organized crime of the major 
type. 'l'he laws of this state contemplate that the local prosecuting 
officers should take care of local matters within their jurisdiction, 
but these local officials are handicapped in tracing organized crime 
1vhich extends beyond the borders of one county. The state peace 
officers are authorized to operate throughout the state and can do 
so without friction between local officials. However, the bureau 
of. investigation has assisted local officials in the prosecution of 
many local criminal cases whenever it is possible for them to do so. 
J n connection with this report 1ve will submit a detailed statement 
of the different types of crime that have been investigated by this 
department and the prosecutions and convictions that have resulted 
therefrom. This department has worked in close harmony and 
cvoperation with the Attorney General's office and with other ad
ministrative branches of the state government. 

On many occasions the state peace officers have had to face ma
chine gun bullets from gangsters and are constantly assuming some 
of the most dangerous hazards in police work for the state. In 
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this age of organized crime and racketeering, it is necessary for 
the state to equip its peace officers with equal if not better equip
ment than that used by the criminal gangster. The state peace 
officers should be equipped with bullet-proof vests and other modern 
equipment in order to successfully meet the challenge of the under
'rorld. 

ASSISTANT ATTORNEYS GENERAL 

It has been our policy wherever and whenever possible to send 
out assistant attorneys general to assist in the prosecution in dis
trict courts of important criminal cases and especially those where
in the state has a direct interest. The assistant attornrys general 
have also been sent out to different parts of the state to try state 
civil cases without authorizing special counsel for this purpose. 
However, the extra work that is placed on the Attorney General's 
office does not permit this department to assign assistant attorne~·s 
general to every prosecution of an important nature arising in the 
several counties. The important prosecutions in which we haw 
directly assisted were the cases of State v. Comcay, ct al., and 
State v. Beddow, et al. It is the duty of the attorney general to 
handle all criminal cases on appeal in the supreme court. During 
the period covered by this report, 170 cases havr bren thus dis
posed of in the supreme court. 

In the submission of this report, I want to express m~· appreci
ation of the splendid cooperation that the departmf'nt of justice 
has always received from all public officials, both state and local. 
It is also fitting and proper for me to express my sincere appreci
ation for those who have worked with me and assisted me in the 
department of justice for their lo~·al services which they have ren
dered to the people of the state of Iowa. 

Respectfully submitted, 

Eow ARD L. 0 'CoN:-.'"OR, 

Attorney General. 



BCHEDUJ,E "A''-CIUMINAL CASES, SUPHJ<]Ivll<J COURT <H' lOW A 

Title County Decision Nature of Action 
--------~------ -------------1--------1--------
Albro, Ray T. and Myers D.. . . . . . . . . . . . . . Henry. . . . . . . . . . . . Atfirmed 61 6134 

6120133 Abbott, Dan ................... · ......... Guthrie.......... Affirmed 
Anderson, Ralph Albert. . . . . . . . . . . . . . . . . . Boone. . . . . . . . . . . . Affirmed 

Ayers, Charles ........................ . 
Busing, August ........................ . 
Brown, Paul ......................... . 
Black, :\fary .......................... . 
Brewer, Elmer ....................... . 
Bliss, Clarence ....................... . 
Blackledge, H. E ................... : .. . 
Bland, Christina ...................... . 
Bever, Forrest ........................ . 
Bevens, H. S. . ........................ . 
Cambridge, Roy ...................... . 
Campbell, James S ..................... . 
Cape, Morris ......................... . 

Lucas ........... . 
Marshall. ....... . 
Cerro Gordo ..... . 
Linn ............ . 
Black Hawk ..... . 
Woodbury ....... . 
Polk ............ . 
Woodbury ....... . 
App:monse ....... . 
Henry ........... . 
Madison ......... . 
Johnson ......... . 
Plymouth ....... . 

Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Reversed 
Affirmed 

9129133 
12112134 

5131133 
61 6134 
3131134 

6124132 
61 6134 
9125134 
3116134 

10124133 
12112133 

3116134 

Casper, Ed ............................. Plymouth........ Affirmed 3116134 

Carr, Eddie and Fred Sherman .......... Webster ......... . 
Chrysler, One Coupe and Bert B:1ber. ... Wapello ......... . 
Cooley, Ed . . . . . . . . . . . . . . . . . . . . . . . . . . . . Polk ............ . 
Cooper, Orval L ........................ Polk ............ . 
Claussen, Floyd ....................... Clay ............ . 
Christofferson, Robert . . . . . . . . . . . . . . . . . Pottawattamie ... . 
Dailey, Archie . . . . . . . . . . . . . . . . . . . . . . . . . Clay ............ . 
Davis, David . . . . . . . . . . . . . . . . . . . . . . . . . . Carroll .......... . 
Davis, James vs. Hollowell, Warden ..... Madison ......... . 
Dedina, Albert ........................ Ceno Gordo ..... . 
Dobry, D. A.. . . . . . . . . . . . . . . . . . . . . . . . . . . Scott. ........... . 
Eagon, Leonard . . . . . . . . . . . . . . . . . . . . . . . Union ........... . 

Affirmed 10131133 

Affirmed 10131133 
Dismissed 10117133 
Affirmed 2118133 
Affirmed 41 4133 
Affirmed 11 I 17 I 33 
Affirmed 3120133 
Affirmed 1011913·3 
Affirmed 11 I 17 I 33 
Affirmed 11124133 
Affirmed 11 8135 

Entering bank with intent to rob 
Illegal transportation of intoxicating 

liquor 
Robbery with aggravation 
Carrying concealed weapons 
Rape 
Larceny by embezzlement 
Wilful murder 

Conspiracy 

Burglary 
Illegal possession of intoxicating liquor 
Bootlegging 
:\furder. 
Assault with intent to inflict great bod

ily injury 
Assault with intent to inflict great bod· 

ily injury 

Forfeiture--illegal use 
Murder 
Manslaughter 
As·sault with intent to rob 
Breakin:; and entering railroad car 

Indecent exposure 
Bank robbery 

False rep. for registration of stock 
Illegal possession of intoxicating liquor 



Edwards, Victor ...................... -I Webster .. : ....... Affirmed 6/ 6/34 
Eimers, Charles, et a!.. ................ ·I Madison......... Reversed 10/24/33 

Engler, Wm., et a!.. .................... Polk ............ . 
Ensminger, Roy . . . . . . . . . . . . . . . . . . . . . . . Henry .......... . 
Essex, L. J ............................. Polk ............ . 

Affirmed 3/20/3·3 
Affirmed 3/16/34 
Reversed 11/14/33 

Flynn, Leo .......................... . Pottawattamie.... Affirmed 6/26/34 
Furlong, Melvin (See State vs. Kelso f: 

Brown) .......... : ................. . Wapello ......... . 
GratL>n, Marvin T ..................... . Winneshiek ..... . 

Griffin, Pat. ......................... . 
Grinstea'l, Glen ..................... . 

Black Hawk .... . 
Henry ........... . 

Grimes, James ....................... . Wood•bury ....... . 
Hamm, Charles ...................... . Page ............ . 
Hammond, Albert ..................... . 
Harper, Amos ........................ . 
Harvey, John ......................... . 
llcnduson, M. V ....................... . 

Mahaska ........ . 
Buena Vista ..... . 
Pottawattamie ... . 
Dickinson ....... . 

Healy, Tom ............................ Cass ............ . 
Hopkins, Rufus ........................ Davis ........... . 

Hubbard, T. Jay........................ Polk ............ . 
Huckins, Elmer . . . . . . . . . . . . . . . . . . . . . . . Linn ............ . 

Huff, C. \V .............................. Harrison ........ . 
Howton, T. R ........................... Hamilton ....... . 
Ingr1m, W. A ........................... Polk ............ . 
Kelly, P. E............................. Union ........... . 
Kelso, Robert Brown and Furlong ....... Wapello ......... . 

Affirmed 3/20/33 
Reversed and 
remanded 9/25/34 
Affirmed 3/31/34 
Affirmed 3/16/34 
Reversed 41 4/33 
Affirmed 31 9133 
Affirmed 11117133 
Affirmed 2112135 
Affirmed 11127133 
Reversed and 
remanded 12/12/33 

Affirmed 12112/33 
Affirmed 1/12134 

Reversed 11114133 
Heversed and 

remanded ...... . 
Affirmed 10124/33 
Affirmed 6111/34 
Affirmed 11 8/35 
Affirmed 3/ 6/34 
.\ffirmed 6120133 

I\lein, Tunis H .......................... Marion ........... Reversed 10/23/34 
Knowles, Earl . . . . . . . . . . . . . . . . . . . . . . . . . . ................. Affirmed 11127133 
Lattimer, Vern ......................... Polk ... ·.......... Affirmed 6/ 6134 

Illegal sale and manufacturing of intoxi-
cating liquor 

Entering b:mk with intent to rob 
Illegal possession of intoxicating liquor 
Making malicious threats to extort 

money 
Violation of chauffeurs' license law 

Possession of ·burglar tools 

Murder 
Murder 
Illegal possession of intoxicating liquor 
Adultery 
Larceny of domestic fowls 
Breaking and entering 
\'urder 

Accepting depo;;its while bank was 
insolvent 

Ille~al pos•session of intoxic'1ting liquor 
01Jei"'ting motor vehicle while intoxi

cated 
Rape 

False pretenses 
Embezzlement 
Assault with intent to commit murder 
Bare 
\Taint1ining a nuisance 
Possession o.f burglary tools and imple

ments 
Making false report 
Maintaining intoxicating liquor nuis:mce 



SCHEDULE "A"-Continuecl 

Title County 

Leftwich, Sam ........................ . Woodbury ....... . 
Lenker, J. R. and l\ioore ............... . Cedar ........... . 
Loucks, James ........................ . Cherokee ........ . 
Lowenberg, J. A ........................ . Polk ............ . 

Madison, Alfred ...................... . Union ........... . 
Miller, Clyde L ......................... . Polk ............ . 
l\1itchem, John ........................ . Polk ............ . 
Moore, Paul, see State vs. Lenker ...... . Cedar ........... . 
Murphy, James ....................... . Polk ............ . 
Meyers, D. and Ray T. Albro ........... . Henry ........... . 
:\Iutch, Alex .......................... . Black Hawk ..... . 
Nelson, Raymond W ................... . Hardin .......... . 
Pherrin, J. B .......................... . Polk ............ . 
Pinegar, Ed .......................... . Polk ............ . 
Russell, James ....................... . Scott. ........... . 
Rentz, Charles ........................ . Sioux ........... . 
Richardson, Fred ..................... . Ida .............. . 
Rosburg, l\iartin ...................... . Plymouth ........ . 

Decision 

Affirmed 
Affirmed 
Affirmed 
Affirmed 

Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Dismissed 
Affirmed 
Affirmed 

10/17/33 
12/12/33 
9/20/34 
4/24/32 

10/25/32 
1/16/34 

11/14/33 
12/12/33 
3/20/33 
6/ 6/34 
6/23/24 
2/16/34 

10/13/34 
5/17/33 
5/ 6/33 
5/11/33 
6/20/33 
3/16/34 

Rounds, W. J........................... Fayette........... Reversed 5/ 9/33 
5/ 9/33 
6/20/33 

Rowley, Carrie ......................... Polk............. Affirmed 
Soeder, A. J ............................. Fayette.......... Affirmed 

Swo!ley, Claude . . . . . . . . . . . . . . . . . . . . . . . . Woodbury........ Reversed ........ . 
Sanford, George ....................... Woodbury........ Reversed 10/16/34 

Scarff, Merle . . . . . . . . . . . . . . . . . . . . . . . . . . Henry........... Affirmed 3/16/34 
Schuling, Harry and Ray Luther ........ Madison .......... Reversed 10/24/33 

Severino, Charles . . . . . . . . . . . . . . . . . . . . . . Woodbury ...... . 
Shafter, Perry . . . . . . . . . . . . . . . . . . . . . . . . . Pott::nvatt::~mie .. . 

Dismissed 9/19/33 
Affirmed 3/ 9/33 

Nature of Action 

Robbery with aggravation 
Conspiracy 
Burglary 
Obtaining property by false and fraud-

ulent representation 
Bootlegging 
Forgery 
:\lurder 
Conspiracy 

Perjury 
Violation of state sec. act 

Assault and battery 
Entering a bank with intent to rob 
Entering a bank with intent to rob 
Manslaughter 
Assault with intent to do great bodily 

injury 
Lascivious acts with children 
Murder with abortion 
Selling securities without being regis

tered as a dealer 
Rat:e 
Assault with intent to commit great bod

ily injury 
Illegal possession of intoxicating liquor 
Manufacturing and sale of intoxicating 

liquor 
Murder 
Maintaining a liquor nuisance 

0 



Sherman, Fred 
Sigman, Clara 

Webster .......... Affirmed 10131133 
Webster.......... Affirmed 111113134 

Skip.per, Jens ................•......... Pottawattamie .... 
Small, James L ........................ . 
Smelcer, John ........................ . Page ............ . 
Sullivan, P. D .......................... . Page ............. . 
Smith, George ........................ . Polk ............ . 
Tesch, Luther ......................... . Delaware ....... . 
Van Vliet, J. H.: ...................... . Marion ......... . 
Wall, Theodore ........................ . Polk ............ . 
Watson, Edward ...................... . Carroll .......... . 
\Veiland, Jos ......................... .. Johnson ......... . 
Welch, Harvey K. ..................... . Dallas ........... . 
Wilford, Jack ......................... . Werbster ......... . 
Williams, Henry ...................... . Pottawattamie ... . 
Williams, Ralph ....................... . Story ........... . 
Wheeler, Carl ......................... . Page ............ . 
Wheelock, Lewis ...................... . Polk ............ . 

Wheelock, Lewis . . . . . . . . . . . . . . . . . . . . . . . Polk ............ . 
Woolman, Francis . . . . . . . . . . . . . . . . . . . . . Madison ......... . 
Xanders, Edgar . . . . . . . . . . . . . . . . . . . . . . . . Hamilton ....... , . 
Ball, Roy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Pottawattamie ... . 
Butler, John E .......................... Hamilton ........ . 
Booker, Henry . . . . . . . . . . . . . . . . . . . . . . . . . Black Hawk ..... . 
Besch, Leo . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Webster ......... . 
Breeding, Arch . . . . . . . . . . . . . . . . . . . . . . . . Montgomery ..... . 
Buchan, :!\Ierle . . . . . . . . . . . . . . . . . . . . . . . . . Marshall ........ . 
Bilhorz, Harriet M .. ~nd E. F.. . . . . . . . . . . . Cass ............ . 
Clarke, Joe ..... 1 ..• • .,;:": •••••••••••••••••• Polk ............ . 
Cooper, Willard ..... ' .................. Polk ............ . 
Chapman, Jolm .. • : .................... Wright ......... . 
Conway, T. JI. .......................... Jones ........... . 
Coppess, Elmer H.. . . . . . . . . . . . . . . . . . . . . . Ce<!ar ........... . 

Doe, John, et a! ......................... Polk. ............ . 

Affirmed 6126134 
Affirmed 10131133 
Affirmed 11127133 
Dismissed 3116/33 
Reversed 3113134 
Dismissed 5/10134 
Dismissed 9 I 29 I 33 
Reversed 41 3134 
Affirmed 11127133 
Reversed 12112133 
Affirmed 1117133 
Dismissed 10123134 
Affirmed 41 3134 
Dismisse<! 7 I 20 I 33 
Reversed 6120133 
Affirmed 41 3134 

Affirmed 10124133 
Reversed 6123134 
Affirmed 10119132 
Pending . ......... 
Pending .......... 
Pending . ......... 
Pending .......... 
Pending . ......... 
Pending . ......... 
Pending ····· ..... 
Pending .......... 
Pending . ......... 
Pending . ......... 
Pending .......... 
Pending .......... 
Pending 

Illegal possession of intoxicating liquor 
and maintaining a liquor nuisance 

.1Iaintaining a liquor nuisance 

Robbery with aggravation 
Rape 
Intent to inflict gre:lt bodily injury 
Murder 

Obtaining money under false pretenses 
Robbery with aggravation 
:c\1anslaughter 
Procuring intoxicating liquor for a minor 

Robbery with aggravation 
Rape 
Illegal possession of intoxicating liquor 
Operating motor vehicle while intoxi-

cated 
Mansil ugh ter 
Assault with intent to commit murder 
Robbery with aggravation 
Breaking and entering 

Robbery 

Embezzlement of county funds 
Ille;:?;a! transportation of intoxkating 

liquors 



Title 

Delevie, Barbara ...................... . 
Endorf, R1ymond ..................... . 
Fador, John .......................... . 
Ferguson, \Ve.sley ..................... . 
Fisher, Paul and Bennie Keturakis ..... . 
Fanning, Homer ...................... . 
Gardner, Frank ....................... . 
Gardner, Fred ........................ . 
Harrington, J ose,ph M .................. . 
Huene, Earl C ......................... . 
Hiviles, Nick ......................... . 
Highley, Howard and Tom Sage ........ . 
Johnston, Pearl ....................... . 
Johnson, Gale H ....................... . 
Johnson, Gale ........................ . 
Kinney, Ray ...........•............... 
Kreichbaum, T. W ..................... . 

Kirkpatrick, W. C ...................... . 
Landis, Arthur H ...................... . 
Luce, Norman ........................ . 
Matheson, George ..................... . 
Morgan, F'. A .......................... . 
Murray, George ....................... . 
McClurg, C. W ......................... . 
McCutchan, R. V ....................... . 
Nichols, Louis Arnold ................. . 
Porter, Bryant ........................ . 
Parks, Luther ......................... . 
Phelp·s, Waldo E ....................... . 
Prochaskl, John ...................... . 
Ross, C. W ...•.......................... 

SCHEDUI,E "A"-Continued 

County 

Polk ............ . 
Osceola .......... . 

Woodbury ....... . 
J>olk ............ . 
Johnson ......... . 
Jefferson ........ . 
Polk ............ . 
Lee ............. . 
Henry ........... . 
Marion .......... . 
Jasper .......... . 
Ringgold ........ . 
Cerro Gordo ..... . 
Des Moines ...... . 
Polk ............ . 
Henry ........... . 

Woodbury ....... . 
.Jasper ........... . 
Scott ............ . 
Potta wattamie ... . 
Henry ........... . 
Pottawattamie ... . 
Clay ............. . 
Henry ........... . 
Polk ............ . 
Woodbury ....... . 
Linn ............ . 
Henry ........... . 
Linn ............ . 
Black Hawk ..... . 

Decision 

Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 

Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 

Nature of Action 

Gambling device 
Larceny 
Assault with intent to commit murder 

Insanity 
Illegal possession of intoxicating liquor 

Diverting funds of bank 

Accepting deposits knowing bank to be 
insolvent 

Uttering counterfeit public instruments 
Rape 
Murder-second degree 
Murder 

False uttering of bank check 
Child desertion 



--------------------------

Smith, Warren . . . . . . . . . . . . . . . . . . . . . . . . . Marion· .......... . 
Sage, Tom and Howard Highley. . . . . . . . . Jasper ........... . 
Smith, Lester . . . . . . . . . . . . . . . . . . . . . . . . . . Davis ........... . 
Stang, Joseph C ......................... .Polk ............ . 
Sampson, Teddy . . . . . . . . . . . . . . . . . . . . . . . Humboldt. ...... . 
Schenk, Otto W ......................... Johnson ........ . 
Siegel, Joe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Woodbury ....... . 
Sigman, Osman C ....................... Winnebago ...... . 
Stennett, Jud . . . . . . . . . . . . . . . . . . . . . . . . . . Page ............ . 
Thompson, George . . . . . . . . . . . . . . . . . . . . . Polk ............ . 
Thompson, Tony ....................... Louisa .......... . 
Thompson, Russell . . . . . . . . . . . . . . . . . . . . . Ida .............. . 
Tracy, Reginald S ....................... Delaware ........ . 
Twine, Missouri ........................ Polk ............ . 
Warneke, George . . . . . . . . . . . . . . . . . . . . . . Page ............ . 
Will>ourn, Rollie . . . . . . . . . . . . . . . . . . . . . . . Cass ............ . 

Young, Elmer .......................... Page ............ . 

Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 
Pending 

Pending 

Receiving stolen goods 

Robbery 
Failure to report auto accident 

Burglary 
Breaking and entering 

::\iurder 
Robbery with aggravation 
Murder 
Assault with intent to commit murder 
Robbery with aggravation 
Malicious threat to extort money

m3liCiously injured 



NCHEDUJJI<J "B"-CIVIL CASES-SUPJ1,J<JME COUH'I' ()!<' iOWA 

Case 

Clint A. Allen vs. Wl:'gman .................. . 

Berth.t C. Horton, wle beneficiary of Estate 
of Sarah Lisle Horton, vs. ·wegman ........ . 

Estate of O~tavia V. Irwin, De<:eased, vs. Weg-
man ..................................... . 

In the Matter of the Estate of Ralph Van 
Vechten, Dece.sed. Forman Scate Trust 
and Savings Bank, Trustee, vs. Wegman .... 

In the ~fatter of the Estate of Arthur William 
Mann ..................................... . 

F. Price Smith vs. Lamar (Thompson) ...... . 

State of Iowa, ex rei. Adams, vs. J. A. Murray 

County Notation 

Polk ••••••••••••••••• 0 ••• Reversed. With direction to quash write. 
Soldiers' preference ca.se 

Polk •• 0 •••••••••••••••••• Affirmed. Inheritance tax refund 

Polk . .................... Affirmed. Inheritance tax refund 

Polk •••••••••••• 0 •••••••• Affirmed. Inheritance tax refund 

Monona . . . . . . . . . . . . . . . . . . Affirmed. Estate taxable. Inheritance tax. 
Application to have estate dec-lared exempt 

Woodbury . . . . . . . . . . . . . . . Pending. On petition for rehearing. Constitu
tionality of salary ·bill 

Harrison . . . . . . . . . . . . . . . . . Decision for defendant. Quo warranto 

SCHEDULJ<; "C"-ClUMfNAL CASES-SUPHRl\IJ<J COUR'l' OF UNJ'l'ED S'l'A'l'ES 

Case 

D. A. Dobry vs. State of Iowa ............... . Scott 

County ~otation 

Case dismissed. Making and subscribing to 
false statement. State's motion to dismiss 
sustained for want of federal question 

SCHEDUI1E "D"-CfVIf1 CASBS-SUPiml\m COUH'l' OF UKI'l'ED S'L'A'L'ES 

Case County Notation 

Mona Motor Oil Co. vs. State of Iowa......... Pottawattamie ........... Gasoline tax refund. Settled 'bY payment of 
tax due state 



SCHEDULE "W'-CIVIL CASES IX DISTHTCT COUn'l' 

Case 

Clint A. Allen vs. Wegman .................. . 

D. W. Bates, Supt. of Banking, vs. Wegman ... 

Board of Review of the City of Waterloo vs. 
Iowa St:J.te Board of Assessment and Review. 

Ed J. Dahms and Wm. Seyb vs. Derby Oil 
Company, et a!. ........................... . 

Carrie Eva Drewery :\Iiller, et a!., vs. Wegman. 
The Prudential Insurance Company of Amer

ica, a corp., vs. Henry 0. Thompson, et a!. .. 
Paul W. Sims vs. Wegman ................... . 
F. Price Smith vs. Lamar .................... . 

State of Iowa, ex rei. Wright, vs. John P. 
Tinley, Sr. . .............................. . 

J<Jlton Worth vs. The State of Iowa ........... . 

In Relation to the gst2te of John Corbin ..... . 
First Nat'! Ban], o.f :.\Iason City vs. State Board 

of Assessment and Review ................ . 

J. W. Holmes vs. James R. Reese ............ . 
N. Y. Life Ins. Co. vs. Wegman .............. . 
N. Y. Life Ins. Co. vs. Wegman .............. . 
George W. P.:ttterson vs. Central States Elec-

tric Co ................................... . 

Polk 

Polk 

County 

Decree 
case. 

Notation 

against state. Soldiers' preference 
Reversed in supreme court 

Black Hawk . . . . . . . . . . . . . Dismissed. Ap.peal from action of board of 
assessment and review 

Lee . . . . . . . . . . . . . . . . . . . . . . Appearance entered for state. Foreclosure of 
-mortgage 

Linn . . . . . . . . . . . . . . . . . . . . Decree in favor of plaintiffs. Escheat 

Woodbury . . . . . . . . . . . . . . . Decree to plaintiff. Foreclosure of mortgage 
Polk . . . . . . . . . . . . . . . . . . . . . Dismissed. Soldiers' preference 
Woodbury ............... Decree for defendant. Constitutionality of 

salary bill. Pending supreme court 

Pottawattamie . . . . . . . . . . . Judgment for state. Testing title to offke of 
judge 

Jasper . . . . . . . . . . . . . . . . . . Decree for state. Action to cancel personal 
taxes 

Dubuque . . . . . . . . . . . . . . . . . Pending. Escheat 

Cerro Gordo .\ppea.rance enti;rPd for state. Ap,peal from 
ruling nf state board of as,scssment and re-
view 

Wood•llury . . . . . . . . . . . . . . . Compromised. Soldiers' preference 
Polk ..................... 

1 

Pending. Suit on tnes ille~ally collected 
Polk . . . . . . . . . . . . . . . . . . . . . Pending 

Emmet .................. 
1 

Pending. Temporary injunctiou. S:tles tax 
suit 



Case 

l\!ary Chesire vs. Iowa State Reformatory ...... 
Rose Duffy vs. R. E. Johnson, as Treasurer of 

State ..................................... 
Sever L. Peterson vs. John A. Soals, et a!. .... 

State of Iowa, ex rei. Adams, vs. J. A. Murray. 
City of Spencer, Iowa, vs. Frank E. Wenig, as 

Labor Commissioner ................ ······. 
St1te vs. Silas J. Beddow, Irene Olson ........ 

c. A. Salter vs. E-:Jword L. O'Connor, et a!. .... 

State vs. Ben Hu5hes ........................ . 

Francis S. Mason vs. Crane, D. C., Steelsmith, 
et a!. .................................... . 

John R. VanOsdol vs. Crane, D. C., Steelsmith, 
et a!. ............................ · · · · · · · · · · 

C. H. Hanson vs. State Board of Medical Ex-
aminers .................................. . 

C. D. Royal, Trustee, vs. Central Iowa Fuel 
Company ............ __ .................. _ . 

Rgy Pittington vs. Clyde L. Herring, et a!. ... . 
Dollie LJ.wton vs. Lee County, State of Iowa, 

et a!. ..... --- .................... ·- · · · · · · · · 

SCHEDULE "E"-Continued 

County Notation 
·--

Polk ..................... Compromised. Workmen's compensation 

Polk • ••••• 0. 0 •••••••••••• Decree a-gainst state. Escheat 
Winnebago . .............. Appearance entered for state. Foreclosure of 

mortgage 
Harrison 00 •••• •••••••••• Judgment for defendant. Quo warranto 

Polk •• 0 ••• 0 •• 0 ••••••••••• Pending. Action to enjoin enforcement uf law 
relative to fire eSCJ.[.eS 

Clayton . ................. Conviction. Uttering counterfeit public secu~i-
ties 

Woodbury ............... Pend in~ 

CIVIL CASES 

..... uena Vista ............. Action to restrain from practicing medicine 
·without a license 

Polk . . . . . . . . . . . . . . . . . . . . . Action and mandamus to compel defend:mts to 
grant license to practice embalming 

Polk . . . . . . . . . . . . . . . . . . . . . Action and mandamus to compel defendants to 
grant license to practice embalming 

Polk . . . . . . . . . . . . . . . . . . . . . Action to compel de.fendants to issue license to 
practice medicine and surgery 

Luc1s . . . . . . . . . . . . . . . . . . . Workmen's compensation 
Polk ..................... Certiorari under soldiers' preference law 

Le} . . . . . . . . . . . . . . . . . . . . . . Workmen's compens:J.tion 



----~-~,----~-------~---~---

State of Iowa vs. Charles J. Boston ......•.... 

State of Iowa vs. Louis Noah Smernoff ....... . 

State of Iowa, ex rei. Ray Murray, vs. Board 
of Supervisors .......................•..... 

~ettie Mae Bennett vs. C. B. Murtaugh ....... . 

State of Iowa vs. Ewell Neil. ...........•..... 

State of Iowa vs. Hugh Smith Detchon ....... . 

State of Iowa vs. Ira Le::\Iuel Christy ......... . 

State of Iowa vs. Guy C. Trimble ............. . 

St:1te of Iowa vs. Oscar J. Bjerke ............. . 
State of Iowa vs. :\Irs. Joseph !<Tier ......... . 

L. E. Goode Produce Co. vs. Ray Murray, et a!.. 
State of Iowa, ex rei. Walter L. Bierring vs. 

F'red William Benz ........................ . 

J oh:mson, Ed, Deceased, in the 1\f:ltter of the 
Estate ................................... . 

A. C. Johnson vs. Herring, et a!., ............ . 
State of Iowa vs. E. W. Wagner (Board of 

Health) .................................. . 

State of Iowa vs. John Rettenmaier .......... . 

St:1te of Iowa, ex rei. Dr. Walter L. Bierring, 
vs. Henry H. Koller ....................... . 

State of Iowa, ex rei. Dr. Walter L. Bierring, 
vs. George W. Doxsee ..................... . 

scott 

Lyon 

Winneshiek ............. . 

Polk .................... . 

Cherokee ................ . 

Iowa .................... . 

Van Buren 

Poweshiek 

Franklin ................ . 
Greene .................. . 

D:1vis ................... . 

Buchanan 

To restrain from the practice of medicine 
without a license 

An action to revoke license to practice medi· 
cine and surgery 

Action for writ of mandamus compelling the 
levy of a tax as provided by se·ction 8626 

Action and mandamus to compel issuance Of 
warrant 

Action to restrain defendant from practicing 
dentistry without a license 

To 1evoke license to practice medicine and 
surgery 

To restrain defendant from practicing medi· 
cine and surgery without a license 

To restrain defendant from practicing medi· 
cine and surgery without a license 

To revoke chiropractor's license 
To restrain from practieing medicine and 

sur;ery 
To enjoin defendant from enforcing rules 

To restrain defendant from pra.cticing medi· 
cine and surgery without a license 

Dallas . . . . . . . . . . . . . . . . . . . To e3tablish escheat to state 
Polk . . . . . . . . . . . . . . . . . . . . . Certim ari under soldiers' preference law 

Polk 

Dubuque 

:\Iitchell 

To restrain the defendant from practicing 
medicine and surgery without a license 

Informat'on charging unlawful sale of oleo· 
margarine 

::\Iedicine and surgery 

3cott . . . . . . . . . . . . . . . . . • • . To revoke barber's license 



SCHEDULE "E"-Continued 

Case 

State vs. Banner Howard .................... . 

State of Iowa vs. Henry ...................... . 
Dr. Myrtle E. Long, Sec'y, Chiropractic Board. 
State of Iowa vs. IY. E. Thomas .............. . 

Burton L. Chase, Katy Schneider, Rose Wal-
ton (Insane) ............................. . 

Joseph Corso and Catherine Corso vs. State 
of Iowa .................................. . 

Melvin Fitzgerald vs. State of Iowa .......... . 
Board of Education vs. Edward McCabe ..... . 
State of Iowa vs. Floerschinger .............. . 
Federal Surety Co ............................ . 
Midwest :\iutual Ins. Ass'n ................... . 
National Surety Co. of N. Y .................. . 
Farmers Union Mutual Ins. Co ............... . 
Board of Control-Thelma Dillard ............ . 
Iowa Electric Co. vs. Board of Control ....... . 
Marathon Matter-Pickerel! Lake ........... . 
Ind. Scl}ool Dist. of Fort Dodge vs. T. J. 

Brennan, et al. ........................... . 
In the matter of the condemnation of certain 

lands for benefit of Board of Control for 
use of State Quarry ....................... . 

In the matter of the condemnation of cert1in 
lands for benefit of Board of Control for 
use of State Penitentiary at Fort Madison ... 

In the Matter of ~iary E. Gross Estate (Board 
of Control) .............................. . 

Register Life Insurance Co ................... . 

County 

Linn 

Cherokee ..............•. 
Polk .................... . 
Greene 

Notation 

Action to restrain from practicing medicine 
and surgery without a licenG: 

Practicing medicine and surgery 
Investigation of accounts of board secretary 
To restrain from the practice of optometry 

without a license 

Clay . . . . . . . . . . . . . . . . . . . . . Determination of residence of indigent 

Supreme Court . . . . . . . . . . . Attorney fees in condemnation case 
Supreme Court . . . . . . . . . . . Attorney fees in condemnation ca~e 
Johnson . . . . . . . . . . . . . . . . . Mortgage foreclosure 
Johnson . . . . . . . . . . . . . . . . . Mortgage foreclosure 
Scott . . . . . . . . . . . . . . . . . . . . Receivership 
Polk . . . . . . . . . . . . . . . . . . . . Receivership 
Polk . . . . . . . . . . . . . . . . . . . . Receivership 
Polk . . . . . . . . . . . . . . . . . . . . Receivership 
Audubon . . . . . . . . . . . . . . . . Guardianship matter 
Supreme Court . . . . . . . . . . . Title to real estate 
Buena Vista . . . . . . . . . . . . . Sinking fund matter 

Webster . . . . . . . . . . . . . . . . . :\iortgage foreclosure 

Jones ................... . 

Lee ..................... . 

Story . . . . . . . . . . . . . . . . . . . . Construction of will 
Scott .................... I Receivership 



---------------------------------~-----

Metropolitan Life Ins. Co. vs. John I<'. Deveny, 
et al. .................................... . 

Board of Control-Iowa Training School for 
Boys, Eldora (Spur Track, :'11. & St. L. R. R.) . 

Radio Matter ............................... . 

Ind. School District of Ogden vs. Agnes Sam-
uelson, et al. ............................. . 

National Life Insurance Co .................. . 
Lincoln Nat!. Life Ins. Co. vs. Herbert White, 

et al. ......... : . ......................... . 
Elizabeth McNulty Smith vs. Marguerite 

Weber, State of Iowa, et al. ................ . 
Madge Young Macy vs. Paul A. Korab, et al... 
American Savings Bank vs. Fred F. Pease, 

State of Iowa, et al. ....................... . 
Alva Aldridge vs. W. L. Bywater and W. li. 

Cobb ..................................... . 

Pocahontas . . . . . . . . . . . . . . ::\lortgage foreclosure 

Fed. Court, ::\linneapolis. . . Claim in receivership for refund for repairs 
Federal Communications 

Commission ............ Re: Station WOI at Ames 

Supreme Court . . . . . . . . . . . Certiorari 
Polk . . . . . . . . . . . . . . . . . . . . Receivership 

Polk (Mortgage foreclosures) 

Polk ................... . 
Johnson ................ . 

Polk 

Johnson . . . . . . . . . . . . . . . . . Action for damages for discharge as civil works 
administration investigator 

SCHEDUI~E "F"-CIVII~ CASES DISPOSED OF 

State of Iowa vs. R. C. Mann ...............•.. 

H. A. Statter vs. Clyde L. Herring ........... . 
Duke Davis vs. Clyde L. Herring ............. . 
B. W. Miller vs. Ray Murray, Secretary of 

Agriculture .............................. . 
State of Iowa vs. Carl Percival. .............. . 

Arthur Swenson vs. Executive Council ....... . 
Roberts vs. City of Colfax .................... . 

Theo. Hunt vs. Clyde L. Herring, et al. ....... . 
State of Iowa vs. Smith ( Robert H. Smith) ... . 

Potta wa ttamie 

Polk 
Polk 

Polk 
Polk 

Polk .................... . 
Jasper .................. . 

Polk .................... . 
Floyd ................... . 

To restrain defendant from practicing barber· 
ing without a license. ( Defen_dant's appeal 
pending) 

Certiorari under soldiers' preference law 
Certiorari under soldiers' preference law 

Mandamus action to compel approval of bonds 
Action for injunction to restrain manufacture 

of tankage, etc. 
Certiorari 
Workmen's compensation. (On appeal in su

preme court) 
Certiorari under soldiers' preference law 
Injunction to restrain defendant from practic

ing optometry 

0 



Case 

State of Iowa vs. Kapfer (Theodore Alvine) .. . 

Sidney C. Smith vs. Clyde L. Herring, et a!. .. . 
State of Iowa vs. Lester Tilton ............... . 

State of Iowa vs. Floyd Barber ............... . 
H. B. Wilson vs. Clyde L. Herring, et a!. ..... . 
State of Iowa vs. W. J. Laughlin ............. . 

State of Iowa vs. D. A. Seaman ............... . 

Daniel E. Peterson vs. City of Panora, State 
of Iowa .................................. . 

Ray Wilson (Wilson and Wilson) vs. Ray Mur· 
ray, Se·cretary of Agriculture ............... . 

W. K. Clark vs. City of Carroll, and State of 
Iowa ................................... · · · 

Disbarment of Vernon L. Sharp .............. . 
Dis':Jarment of C. J. Ruymann ................ . 
Lake Wapello Area-Davis County Condemna-

tion for Fish and Game Commission ....... . 
Jones vs. Dunkelberg ........................ . 

DeVotie vs. Cameron ........................ . 
Goode v~. ~· T. Bode, Warden, Fish and Game 

Comm1sswn .............................. . 
State vs. Groves ....... · ...................... . 
City of Des Moines vs. A. R. Corey, Iowa State 

Fair Board (Walkathon matter) ........... . 
State of Iowa vs. Prudential Ins. Co., et a!. 

(Brown's Lake) .......................... . 

SCHEDULE "F'"-Continued 

County 

Adair 

Polk .................... . 
Clinton ................. . 

Jones ................... . 
Polk .................... . 
Scott ................... . 

Cherokee 

Notation 

Injunction to re3train from practicing medi
cine 

Certiorari under soldiers' preference Jaw 
Action to restrain from practicing medicine 

and surgery 
To revoke license of plnrmacist 
Certiorari under soldiers' preference Ia w 
Action for injunction to restrain defendant 

from practicing optometry without a license 
To restrain defendant from practicing medi

cine and surgery without a license 

Guthrie .......... : . ... : . . Workmen's compensation 

Polk . . . . . . . . . . . . . . . . . . . . . Mandamus action to compel approval of bonds 

Carroll .................. W{)rkmen's compensation 
Johnson . . . . . . . . . . . . . . . . . Disbarment of the respondent 
Scott . . . . . . . . . . . . . . . . . . . . Disbarment of the reE.pondent 

Davis 
Floyd 

Polk 

Ap•peal from condemnation award 
Appealed to supreme court. (Old age assistance 

commission) 
Pending. Iowa state fair board 

Polk . . . . . . . . . . . . . . . . . . . . . Injunction granted 
Emmet . . . . . . . . . . . . . . . . . . Pending 

Polk . . . . . . . . . . . . . . . . . . . . . Dismissed by plaintiff in municipal court 

Woodbury . . . . . . . . . . . . . . . Decree quieting title issued in state of Iowa 
in January, 1934 



Holmes vs. Reese (Iowa Employment Service). 
Backbone State Park-Condemnation proceed-

ings ..................................... · 
Palisades Condemnation .................... . 
Goose Lake Condemnation ................... . 

Woodbury 

Delaware ............... . 
Linn ................... . 
Kossuth ................ . 

Pending 

Pending 
Pending 
Appeal from condemnation award pending in 

district court 



22 REPORT OF THE ATTOH.'<EY GENERAL 

CIVIL CASES DISPOSED OP 

Clarkson vs. Board of Health (2) 
Clarkson vs. Board of Health (2) 
Cheshire vs. State Reformatory (3) 
Hicks, :\Tary (Insane) ( 4) 
State, ex rei., vs. Treloar ( 5) 
Curly vs. Executive Council (9) 
Boughey, J. H., vs. Motor Vehicle (10) 
Tax Reduction Commission (12) 
Mona Motor Oil Cases (14) (121) (121) 
Baker Remedy Co. (15) 
State vs. Geo. Logsdon (18) 
State, ex rei., vs. Van Dyke Studios (19) 
State, ex rei., vs. Slazier Cloak Co. ( 20) 
State, ex rei., vs. Glen Smith Fuel Co. (21) 
State vs. A. D. Harmon (22) 
Hinkle, Van Ginkel Co. vs. Greenwalt (36) 
State vs. Sam Cook ( 25) 
State vs. William Brown (28") 
State vs. H. H. Nichols ( 31) 
State vs. :\Irs. Arnold Lloyd (32) 
Keplar State Park (30) 
State vs. Johnson (33) 
State vs. Kielhorn ( 34) 
State and R. E. Johnson vs. C. W. Hiller ( 39) 
Reconstruction Finance Company and Buchanan County vs. Itisk anrl 

Wilcox (43) 
Emmet County vs. Daley ( 45) 
Board of Education vs. Farnsworth (46A) 
Board of Education vs. Patrick Donohoe (4GB) 
Bo:trd of Education vs. Prybil (46E) 
Board of Education vs. :\IcChesney ( 46F) 
Nelson Glider ( 46G-2) 
Board of Education vs. Wm. and Agnes Medden (46G-5) 
Board of Ed,ttcation vs. First Nat!. Bank of Iowa City ( 46H) 
Board of Education vs. Borschel ( 46!) 
Board of Education vs. McChesney ( 46J) 
Board of Education vs. Univ. of Iowa City (Cashier shortage) (46L) 
State vs. Otto (Board of Education) (46N) 
Mahoney, Dennis Robert ( 46K) 
Taxation Revenue Stamps ( 49) 
Ind. School Dist. A of Grand River Twp. vs. Ind. School Dist. Grand 

River, Richland 'Dwp., Decatur County (52) 
New York Life Ins. Co. vs. Johnson (57A) 
New York Life Ins. Co. vs. Johnson (57B) 
Green's Beach ( 63) 
First Iowa Investment Co. ( 64) 
Peck vs. Olson Construction Co. (65.) 
Fairfield Cattle Cases (66-1) 
State of Iowa, ex rei., vs. Jefferson County (66-2) 
Ransom Estate (69) 
0. W. Sweet vs. Ind. Commission (70) 
State vs. Mercer Transfer Co. ( 73) 
St1te vs. Groves (73) 
Hills, Cora. Bussey, Dec'd 
Iowa National Guard vs. C. W. Clark (75) 
Iowa National Guard vs. Carl H. Cook (75) 



REPORT OF 'DHE ATTORNEY GENERAL 

Iowa National Guard vs. Percy 1\1. Frederick (75) 
Iowa National Guard vs. Allan L. Gregory (75) 
Iowa National Guard vs. James G. Haines (75) 
Iowa National Guard vs. Guy H. Hohbs (75) 
Iowa National Guard vs. C. E. Hull (75) 
Iowa National Guard vs. M. L. Overman (75) 
Iowa National Guard vs. Harold F. Riley ( 75) 
Iowa National Guard (75) 
Ind. School Dist. and Sioux City vs. R. E. Johnson (77) 

23 

Dobry, D. A., Securities Co. (78) (Crim. Case in U. S. Supreme Court) 
State vs. Genivieve Stoddard ( 84) 
Unemployed Relief Commission (86) 
Ind. School Dist. vs. Geo. Johnson ( S!J) 
State, ex rei., vs. J. W. Lenker (!JO) 
Kindy Optical Co. (93) 
State vs. McPheeters (!Jl) 
Ludwig, Jos., vs. Pottawattamie County, State of Iowa, Employers 1\lu

tual Casualty Co. ( 103) 
Dail, Perry M., vs. Pottawattamie County, Employers Mutual Cas. Co. 

(104) 
Tinley, John P., vs. C. W. Storms 
Quaker Baking Co. (111) 
Teter Adair ( 119) 
State vs. Siegel ( 95) 
State vs. Robinson (96) 
Baker, H. U. (Board of Health) (99) 
Southern Surety Receivership ( 100) 
State vs. Hanson (118) 
Smeaton, Mrs. Esther, vs. E. B. Mahoney, et a!. (146) 
State vs. Howard (148) 
Lynde, Chas. E., vs. Allen 1\lunn (151) 
Met. Life Ins. Co. vs. Deitering, State of Iowa, Kossuth County, Treas. 

Kossuth Co. (158) 
Hoersch, Bertha, unmarried, vs. Henry Warren, et a!. ( 159) 
Bettendorf, Joseph W. (Estate of) (239) 
Des 1\loines, City of, vs. Jack Ray ( 235) 
Flannagan, Exec. Estate of 1\1. J. Casey, vs. Leo J. 'Vegman, Treas. (335) 
Ocheyedan, Bank of (investigation of) ( 256) 
State vs. :James Porter, et a!. ( 256) 
Kristensen, Andreas, Estate of (237) 
Metropolitan Life Ins. Co. vs. Oscar Worlic, et a!. (258) 
l\letropolitan Life Ins. Co. vs. C. C. Rucker, et a!. (232) 
Murray, Ray, L. E. Utterback vs. (166) 
Peterson, Ever!, vs. John A. Soales ( 115) 
Prudential Ins. Co. of America vs. Henry 0. Thompson, et a!. (206) 
Sterner, Ennis (Cedar Co. Cattle Cases) (!JO) 
Worth, Elton, Admx., vs. State of Iowa ( 219) 
Young, Arthur & Co. (Board of Accountancy) (101) 
McGregor, James P. and Harry Boyack (Board of Accountancy) (101-A) 
Board of Accountancy (101) (101-A) 
Melvin Forsberg vs. Koss Construction Co. (100) 
De Votie, R. G., 'Adm. Estate of Vernon F. De Votie, vs. Iowa St:tte Fair 

Board (1) . -
Elkhorn State Bank, State vs. Wm. Hoegh, et a!. ( 228) 
State vs. American Beet Sugar Co. ( 8~) 
Ames Grain & Coal Co., State vs. (132) 
State vs. Royal Miller ( 88') 
Hoyt vs. Board of Education (71) 
Fort Madison Sec. Co. ( 189) 
City of Fort Dodge vs. Treasurer of Rt~te (279) 
Cornell Anykes vs. Leo J. Wegman (220) 
Collins & Taylor vs. Wegman, Treas. (2~ti) 
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Casey, J. R., Oil Co., vs. Wegman (309) 
Lawler Oil Co.-State and Wegman vs. ( 279) 
Mona Motor Oil Company eases (14) (26) (121) 
Mona Motor vs. State-to U. S. Supr£me Court. Won by State in S~ate 

Supreme and U. S. Supreme Courts 
Wertz, C. C., vs. F'rank Shme, L. W. Hall, L. Simmers (163) 
Murray, L. E., vs. Ray Murray, Secy. of A';rkulture (166) 
State vs. Ray Walther, J. W. Brown, Carr fell (169) 
State of Alabama vs. State of ArizonJ, et a!. ( 180) 
Horton, Sarah Lyle, Estate of, vs. Leo J. We~man (188) 
Telles, C. A., et a!., vs. Leo J. WegmJn (189) 
Irwin, Octavia V., Estate of, vs. Leo J. Wegm~n (190) 
Royal Union ( 192) 
Hubbell, F. C. and J. W., vs. Executive Council ( 193) 
Faust, Albert, Estate of, Dec'd (195) 
McEvoy, W. T., Adm., vs. Leo J. Wegman (197) 
Plymouth and O'Brien Co. Investigation (198) 
Crawford County Investigation (1£8) 
Farmers Cooperative (201) 
Tjossem, et a!., vs. Peters, Earl (198-A) 
Van Vechten, Ralph, Dec'd. In :\latter of, eta!., vs. Leo J. We_sm'ln (208) 
Duffy, Rose, vs. R. E. Johnson, Treas. ( 205) 
White, Wm. S., vs. Ludwi;;- Loweringer, et al. (216) 
White, Wm. S., vs. Boyne, Mary E. (216) 
Hickey, Peter A., Dec'd. In Matter of John Groves, Adm. (329) 
Musser, Wm., In the Matter of ( 2~0) 
Stephens, Marion vs. Herring, Clyde, et al. (233) 
Ke<bley, C. R., vs. Jensen, et al. (Lacy and Zelinsky) (234) 
Liquor Commission (240) 
U. S. Trust Company vs. Leo J. Wegman, Estate of Jacob Louis Webb 

(246) 
Frazer, Thompson D., Dec'd, Charl:s Fn.zer, Ex., vs. Leo J. ·wegman, 

Tre'!s. ( 24 7) 
Callesen, Christian, Dec'd, Jorgcn A. Mathesen, Adm., vs. Leo J. Weg-

man (248) 
Davis, Mrs. Margaret, vs. Leo J. Wegman (251) 
Norris, Gordon, Estate of, Ruth Morgan, et al., vs. Leo J. We2man (252) 
McLain, Clark, Dec'd, Estate of ( 253) 
Stempfel, Minnie, vs. Leo J. Wegman 
Woolie, Oscar, et al., Met Life Ins. Co. vs. ( 258) 
Stewart, Richard C., Estate of (259) 
Goodlove vs. Logan ( 270) 
Highway Commission Investigation (28'4) 
Euclid Avenue Bridge-Wisconsin Bridge Co. vs. Iowa State Highway 

Commission ( 304) 
State vs. Clear Lake Amusement Corporation (White Pier) (98) 
Iowa Trust & Savings Bank ( 298) 
State of Iowa vs. Prudential Life Ins. Co. of America (Brown's L:tke, 

Woodbury County) (82) 
State vs. Stmton ( 81) 
Mass. Bonding & Ins. Co. vs. Johnson, Trcas. and Ex. Officers, State 

Sinking Fund ( 215) 
State Board of Education vs. Davis (Carter) (144) 
N. W. Classical Academy vs. Edmonds (!Gay & Klay) (176) 
Mo. State Life Ins. Co. ( 227) 
National Life Ins. Go. of the U. S. of America (242) 
Kanawha Ind. School Dist. vs. Leo J. Wegman (293) 
H. B. Wilson vs. Clyde L. Herring, et al. (319) 
Thea. Hunt vs. Clyde L. Herrinr;, et a!. (222) 
State of Iowa vs. W. J. Laughlin ( 325) Perm. injury 
State of Iowa vs. D. A. Seaman (329) Perm. injur:v 
State vs. Iowa vs. Robert Smith (262) Perm. injury 
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State of Iowa vs. Floyd Barber (312) License sus. 1 yEar 
State of Iowa vs. Thea. Alvin Kopfer (274) Perm. injury 
State of Iowa vs. Wm. Frank Brown (113) (Trans. to vault files) 
Duke Davis vs. Clyde L. Herring, et a!. (196) 
State of Iowa vs. Carl Percival (210) 
H. A. Statler vs. Clyde L. Herring ( 170) 
Sidney C. Smith vs. Clyde L. Herring, et a!. ( 300) 
Arthur Swenson vs. Clyde L. Herring, et a!. (213) 
B. W. Miller vs. Ray :\lurray, Secy. of Agriculture (207) 
Roy Wilson vs. Ray Murray (Secy. of Agriculture) (360) 
Clint A. Allen vs. Leo J. Wegman, eta!. (110) 
Robert Hinsman vs. Gepkla Hinsman, et a!. (347) 
John Hancock Mut. Life Ins. Co. of Boston vs. E. Lhene Robius Jack-

son, et a!. ( 278) 
Johnson, Iver, In the matter of the estate \257) 
Russell, Mary (In the matter of the estate) (245) 
Hanthorn, Catherine, vs. Davis P. Cherniss, et a!. (27~) 
Simmons, Geo. B. (In the matter of the estate) ( 238) 
Des ::\loines Joint Stock Land B.mk vs. David T. Nordholm (:!l~l 

(Mortgage Foreclosure-Supreme Court) 
Hodgson, Joseph, Estate of ( 209) 
Smith, F. Price, vs. Frank S. Lamar, City Aud. Woodbury (194) 
Miller, Carrie Eva Drewery, vs. Leo J. Wegman, et a!. (184) 
Sims, Paul W., vs. Leo J. Wegman, eta!. (169) 
Board of Review of Waterloo vs. Board of Assessment and Review ( 287) 
Board of Review of Waterloo vs. Board of Assessment and Review ( 288) 
Kendig, Jacob and Nellie Hoopes, Ex.-State of Iowa and Leo J. Weg-

man vs. ( 152) 
Wolber, ::\lary Elizabeth, et al.-State of Iowa and Wegman vs. 
The Baptist Orphanage and Home for Aged vs. State, ex rei., J. F. (24) 
Beyer vs. Board of Education 
Buchanan County vs. Risk 
Buchanan County vs. Wilcox 
Personal Finance Co. vs. L. J. Schuster, et a!. (504) 
Chicago Joint Stock Land Bank vs. Joseph S. Wooten, et a!. (141) 
Mutual Benefit Life Ins. Co. vs. D. M. Kauffman, et a!. (143) 
The Mutual Benefit Life Ins. Co. vs. Hede;·man, et a!. ( 142) 



SCHBDULJE "G"-GASOLINE 'l'AX CASES 

Case 

State of Iowa and Johnson vs. Ames Grain & 
Coal Co .................................... . 

State of Iowa and Johnson vs. AU. & Pac. Oil 
Co ........................................ . 

State and Wegman vs. J. R. Casey Oil Co .... . 
Grover C. Crossley vs. Leo J. Wegman ....... . 
State and Johnson vs. Consumers Oil Co ...... . 
State and R. E. Johnson vs. L. L. Coryell & 

Sons ..................................... . 
State and Johnson vs. D. :vr. Ind. Oil Co ...... . 
State and Leo J. Wegman vs. Farmers Supply 

Co ....................................... . 
State of Iowa and Wegman vs. T. R. Gumey 

Oil Co .................................... . 
State and Johnson vs. Farmers Community 

Oil Co .................................... . 
State of Iowa and· Johnson vs. Iowa Southern 

Oil Co .................................... · 
State of Iowa and Wegman vs. Independent 

Oil Co .................................... . 
State of Iowa and Wegman vs. JohnBon Oil 

Company ................................ . 
State of Iowa and Johnson vs. L. L. Lavalleur 

& Co ..................................... . 
State of Iowa and Johnson vs. Levin Oil C(• .. . 
Lavalleur, L. L., vs. R. E. Johnson ........... . 
State of Iowa and Johnson vs. S. L. Miller ... . 
State and Johnson vs. McCurnin Oil Co ...... . 
McCurnin Oil Co. vs. R. E. Johnson .......... . 
State and Johnson vs. Northwestern Oil Co .. . 
State and R. E. Johnson vs. Pennsylvania Oil 

Co ....................................... . 

County 

Story . . . . . . . . . . . . . . . . . . • . Gasoline tax case 

Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Black Hawk ............. Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Linn . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 

Polk ··············· ...... Gasoline tax case 
Polk ... ····· ............. Gasoline tax case 

Clinton .................. Gasoline tax case 

Woodbury ...... ····· .... Gasoline tax case 

Boone ... ············ .... G•asoline tax case 

Wapello .................. Gasoline tax case 

Union ... ······ .......... Gasoline tax case 

Emmet ................... Gasoline tax case 

Madison . . . . . . . . . . . . . . . . . Gasoline tax case 
Wood·bury ............... Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Woodbury . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . G~asoline tax case 
Linn . . . . . . . . . . . . . . . . . . . . G~asoline tax case 

Delaware . . . . . . . . . . . . . . . . G~asoline tax case 

Notation 



State and Wegman vs. Primary Oil Co ........ . 
E. G. Roark vs. R. E. Johnson, et a!.. ........ . 
State and Johnson vs. E. G. Roarke Oil Co .... . 
State of Iowa vs. Superior Oil Co ............. . 
Superior Oil Co. vs. R. E. Johnson, et a!.. .... . 
State and Johnson vs. Spencer and Perry Oil 

Co ....................................... . 
A. W. Snook vs. R. E. Johnson, et a!.. ....... . 
Spencer and Perry Oil Co. vs. R. E. Johnson, 

et a!. .......... : . ......................... . 
Simmer Oil Corp. vs. R. E. Johnson, et al. ... . 
State of Iowa and Johnson vs. Allen W. Snook 

& Co ..................................... . 
State of Iowa and Johnson vs. Tomes Service 

Co ....................................... . 
State of Iowa and Johnson vs. Western Oil Co .. 
Waukee Oil Co. vs. R. E. Johnson ............ . 
State of Iowa and Johnson vs. Waukee Oil Co .. . 
St1te of Iowa and Johnson vs. Wapello Oil Co .. 
State and Johnson vs. Western Refining Co ..... 
State of Iowa and Johnson vs. Wittman Oil Co .. 
State and Johnson vs. Yegge Oil Co .......... . 
State of Iowa and Wegman vs. Waverly Oil Co .. 
State of Iowa and Johnson vs. Ames Grain & 

Coal Co ................. ' ................ . 
State of Iowa and Wegman vs. Bemis & Schlick. 
State of Iowa and Wegman vs. Bee bee Oil Co ... 
State of Iowa and Wegman vs. City of Des 

:\Ioines, et a!. ............................. . 
State of Iowa and Wegman vs. J. A. Carlson 

Const. Co ................................. . 
State of Iowa and Wegman vs. Carlson Const. 

Co ....................................... . 
Chicago, Milwaukee, St. Paul & Pac. R. R. Co. 

vs. Leo J. Wegman .... , ................... . 

Louisa . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 

Union . . . . . . . . . . . . . . . . . . . Gtasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 

Polk 
Polk 

Polk 

Glasoline tax case 
Gasoline tax case 

Gasoline tax case 

Pottawattamie ........... Gasoline tax case 
Clinton . . . . . . . . . . . . . . . . . . Gasoline tax case 
Dallas . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Dallas . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Wapello . . . . . . . . . . . . . . . . . . Gasoline tax case 
Scott . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Humboldt . . . . . . . . . . . . . . . . Gasoline tax case 
Clinton . . . . . . . . . . . . . . . . . . Gasoline tax case 
Bremer . . . . . . . . . . . . . . . . . . Gasoline tax case 

Story . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Harrison . . . . . . . . . . . . . . . . . Gasoline tax case 

Polk Gasoline tax case 

Page Gasoline tax case 

Marshall . . . . . . . . . . . . . . . . . Gasoline tax case 

Polk Gasoline tax case 



Case 

State of Iowa and Wegman vs. Highway 
Const. Co ................................. . 

State of Iowa and Wegman vs. Elmer LaGrange 
J. F. Line!;erger vs. Ray Johnson ............ . 
State of Iowa and Wegman vs. Guy Longerbone. 
Frank 0. Lowden, et a!., vs. Leo J. Wegman .. . 
State of Iowa vs. Clyde E. Miller ............ . 
State of Iowa and Wegman vs. E. V. Martin .. . 
State of Iowa and Wegman vs. The Minn. Gas 

& Oil Co ................................... . 
State of Iowa and Wegman vs. Nebraska-Iowa 

Oil Go .................................... . 
State of Iowa and Wegman vs. Phillips 

Petroleum Co. . ........................... . 
State of Iowa and Wegman vs. E. L. Warnecke 

and Royal "400" Oil Co .................... . 
State of Iowa and Wegman vs. Standard Oil 

Co ....................................... . 
State of Iowa vs. Smith Bros., Inc ............ . 
State of Iowa and Wegman. vs. Story Co., Iowa, 

and others ............................... . 
State of Iowa and Wegman vs. J. W. Ault. ... . 
State of Iowa vs. Collins & Taylor ........... . 
State of Iowa and Wegman vs. Lawler Oil 

Company ................................. . 
State vs. Zahller Bros. Oil Co ................ . 
State vs. Mona Motor Oil Company ........... . 
Mona Motor vs. State ........................ . 
State and Johnson vs. Northern Iowa Oil Co .. . 
Imperial Oil Co. vs. Johnson ................. . 
State and Wegman vs. Pilicer Pet. Co ........ . 
State and Wegman vs. Personal Service Oil Co .. 
State and Wegman vs. Pioneer Oil Co ........ . 

SCHEDULE "G"-Continued 

County 

Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Buena Vista . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Shelby . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 

O'Brien . . . . . . . . . . . . . . . . . . Gasoline tax case 

Harrison . . . . . . . . . . . . . . . . . Gasoline tax case 

Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 

Hamilton . . . . . . . . . . . . . . . . Gasoline tax case 

Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Mills . . . . . . . . . . . . . . . . . . . . Gasoline tax case 

Story . . . . . . . . . . . . . . . . . . . . Gasoline tax case 

Notation 

Polk . . . . . . . . . . . . . . . . . . . . . Gasoline tax case 
Mahaska . . . . . . . . . . . . . . . . . Decree in favor of state 

Pottawattamie . . . . . . . . . . . Gasoline tax. Case dismissed 
Union . . . . . . . . . . . . . . . . . . . • Gasoline tax. Tax paid 
Pottawattamie . . . . . . . . . . . Gasoline tax case 
Pottawattamie ........... Tax paid 
Howard . . . . . . . . . . . . . . . . . . Tax paid 
Polk . . . . . . . . . . . . . . . . . . . . . Tax paid 
Linn . . . . . . . . . . . . . . . . . . . . . Tax paid 
Plymouth . . . . . . . . . . . . . . . . Tax paid 
Dallas . . . . . . . . . . . . . . . . . . • Tax paid 



SCHEDUijE ''H''-INHERITANCE 'l'AX CASES-DISTRICT COURT 

Title County 

John Hancock Mutual Life Ins. Co. vs. 
El vene Robins J a,ckson, et al.. . . . . . . . Palo Alto ....... . 

In the :vratter of the Estate of Joseph W. 
Bettendorf . . . . • . . . . . . . . . . . . . . . . . . . . . Scott. .......... . 

Anyke S. Cornell, et al. vs. Wegman ..... Polk ............ . 

~1rs. Margaret Davis vs. Wegman ....... Polk ............ . 

Mrs. P. F'. Flanagan, Exec. of Estate of 
Martin J. Casey, vs. Wegman ......... Webster ......... . 

Charle3 A. Frazer, Exec. of Estate of 
Thompson D. Frazer, vs. Wegman ..... Polk ............ . 

Est1te of Albert Faust. ................ Dubuque ........ . 

Emma Gresslin, as Exec. of Estate of 
John L. Gresslin, vs. Wegman ........ Hardin .......... . 

Catherine Hanthorn vs. David P. Cher
niss, Admr. of Estate of Etta Cher-
niss, et al.. .......................... Pottawattamie .. .. 

In the l\1atter o.f the Estate of Peter A. 
Hickey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . O'Brien ......... . 

Estate of Joseph Hodgson ............... Muscatine ....... . 

Bertha C. Horton, sole beneficiary of 
Estate of Sarah Lisle Horton, vs. 
Wegman ............................ Polk ............ . 

Decision Notation 

Appearance 
for state 

Appearance 
for state 

entered 

entered 

Statutory refund al· 

Inheritance tax. 

Inheritance tax. 
praisement 

lowed . . . . . . . . . . . . . Inheritance tax 
Statutory refund al-

Foreclosure action 

Objection to ap· 

lowed . . . . . . . . . . . . . Inheritance tax. Refund 

Decree . . . . . . . . . . . . . . Inheritance tax. Decreed subject to 
collateral inheritance tax 

(Case dropped) ...... Inheritance tax refund. Refund issued 
Statutory refund al-

lowed . . . . . . . . . . . . . Inheritance tax 

Decree a~ainst state.. Inheritance tax exemption 

Appearance Inheritance tax. 
for state 

Appearance entered 

Appearance . . . . . . . . . . Inheritance tax. Action to set aside 
collateral inheritance appraisement 

Compromised . . . . . . . . Inheritance tax. Objection to ap
praisement 

De~ree against state. 
Affirmed . . . . . . . . . . Inheritance tax refund 



SCHEDULE "H"-Continued 

Title County Decision Notation 

Robert Huisman vs. Gepl{ea Huisman, 
et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Osceola. . . . . . . . . . . Appearance . . . . . . . . . . Quiet title. State made party for in

heritance tax 
Estate of Octavia V. Irwin vs. Wegm.m. Polk............. Decree against state. 

Affirmed . . . . . . . . . . Inheritance tax refund 
In the Matter of the Estate of Iver John-

son, Deceased . . . . . . . . . . . . . . . . . . . . . . . . Woodbury........ Compromised Inheritance tax. Objection to ;:.>.p
praisement 

In the :\latter of the Estate of Andreas 
Kristensen . . . . . . . . . . . . . . . . . . . . . . . . . . Grundy .......... . 

Jorgen C. :\lathisen, Adm. of the Estate • ·1 ,i 
of Christian Callesen, vs. Wegman ..... Polk .... : ....... . 

Jn the Matter of the Estate of Clark 
McLain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Story ........... . 

Metropolitan Life Ins. Co. of the City of 
New York vs. C. G. Rucker, et a!.. .... Palo Alto ....... . 

In the Matter of the Estate of William 

Compromise . . . . . . . . . Inheritance tax 

Statutory refund al-
lowed . . . . . . . . . . . . . Inheritance tax refund 

Statutory refund al-
lowed . . . . . . . . . . . . . Inheritance tax refund 

Appearance Inheritance tax. 
for defendant 

Appearance entered 

Musser ............................. . Johnson. . . . . . . . . . Appearance Inheritance tax 
In the :\latter of the Estate of A. Gor

don Norrie. Ruth Morgan, et al., vs. 
'Vegman ........................... . Polk............. Statutory refund al-

lowed . . . . . . . . . . . . . Inheritance tax refund 
In the ~latter of the Estate of Mary 

Russell. American Security & Trust 
Co. vs. Wegman...................... Polk............. Statutory refund al-

lowed . . . . . . . . . . . . . Inheritance tax refund 
In the Matter of the Estate of George 

B. Simmons . . . . . . . . . . . . . . . . . . . . . . . . . Wapello. . . . . . . . . . Decree against state.. Inheritance tax. Objection to ap
praisement. Items of advancement 
adjudged free from inheritance tax 

State of Iowa vs. Jacob H. Kendig and 
Mrs. Nellie Hoopes ................... :O.luscatine........ Stipulation. Case set-

tled . . . . . . . . . . . . . . . In'heritance tax 



·-··-·-------------------------------------------------------------

State of Iowa and Wegman vs. Mary 
Elizabeth Wolbe; .................... Dallas ............ Ju:lgment in favor of 

state . . . . . . . . . . . . . . Inheritance tax 
Minnie Stempfel vs. Wegnian............ Polk .............. Decree against state.. Inheritance tax refund 
In the Matter of the Estate of Richard 

C. Stewart, Dece:~sed ................ . 
C. A. Tilles vs. Wegman ............... . 

Clinton ........... Dedsion against state. Inheritance tax 
Polk ............. Decree against state .. Inheritance tax. Refund allowed 

In the l\'latter of the Estate of Ralph Van 
Vechten ............................ . Polk ............. Decree against state. 

Affirmed .......... Inheritance tax refund 
William J. Goodwin, Jr., vs. Central Na-

tional B:~nk & Trust Co .............. . Polk. . . . . . . . . . . . . Appearance Inheritance tax involved 
John Hancock :\'lutual Life vs. Carl 

Amundson .......................... . Plymouth ......... Appearance Inheritance tax involved. Appear
ance entered for defendants 

In the l\iatter of the Estate of Arthur 
William Mann ....................... Monona ......... . 

Metropolitan Life Ins. Co. vs. ·Oscar 
Worlie .............................. Kossuth ......... . 

In the Matter of the Estate of Townsend 

Decree for state...... Inheritance tax. Application to have 
estate declared exempt 

Appearance entered 
for state . . . . . . . . . . Inheritance tax. Suit on note and 

mortgage. Appearance entered for 
state 

Nichols .............................. Muscatine........ Compromised ........ Inheritance tax. Objection to ap-
praisement 

In the Matter of the Estate of D. H. 
Rinehart . . . . . . . . . . . . . . . . . . . . . . . . . . . Appanoose ........ Ap,pearance entered 

Objection to ap-for state ......... . 

The United States Trust Co. vs. Wegman. Polk ............ . 

Inheritance tax. 
praisement 

Inheritance tax. 
issued 

Check for refund 
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SCHEDUI_,E "I"-BANK CA.SES SINCE JAXUARY, 1933 

RECEIVERSHIPS AND UNDER SENATE FILE NO. 111 

Rath Exchange State Bank, Ackley, Iowa 
Adel State Bank, Adel, Iowa 
Albion Savings Bank, Albion, Iowa 
Alexander Savings Bank, Alexander, Iowa 
Kossuth County State Bank, Algona, Iowa 
Farmers Savings Bank, Alleman, Iowa 

(James E. Wilson vs. John Wartburg, eta!.) 
State Bank of Allison, Allison, Iowa 
Anderson Savings Bank, Anderson, Iowa 
Alton Savings Bank, Alton, Iowa 

(Council of Hope College vs. Roelof Van Zyl, et a!.) 
Shaffer State Bank, Altoona, Iowa 
State Bank of Arcadia, Arcadia, Iowa 
Argyle Savings Bank, Argyle, Iowa 
Farmers State Bank, Audubon, Iowa 
Auburn Savings Bank, Auburn, Iowa 
Bassett Savings Bank, Bassett, Iowa 
Peoples State Savings Bank, Baxter, Iowa 
Farmers Savings Bank, Beaconsfield, Iowa 
Bettendorf Savings Bank, Bettendorf, Iowa 
Farmers Savings Bank, Blairsburg, Iowa 

(Metropolitan Life Ins. Co. vs. Robert Pelz, et al.) 
D:1vis County Savings Bank, Bloomfield, Iowa 
City Trust & Savings Bank, Boone, Iowa 
Securities Savings Bank, Boone, Iowa 
Farmers State Bank, Boone, Iowa 
Braddyville State Bank, Braddyville, Iowa 
Brayton Savings Bank, Brayton, Iowa 
Bronson Savings Bank, Bronson, Iowa 
Bussey Savings Bank, Bussey, Iowa 
Farmers Savings Bank, Calamus, .Iowa 
State Bank of Cantril, Cantril, Iowa 
American Savings Bank, Carroll, Iowa 

(Dennis E. Hayes vs. St. Patrick's Church) 
Farmers & Merchailts State Bank, Cascade, Iowa 
American Trust & Savings Bank, Cedar Rapids, Iowa 

(Paulson Electrical Canst. Co. vs. Larimer & Shafer, ct a!.) 
Cedar Rapids Savings Bank, Cedar Ra.pids, Iowa 
Iowa State Savings Bank, Cedar Rapids, Iowa 
Merchants National Bank, Cedar Rapids, Iowa 
South Side Savings Bank, Centerville, Iowa 
Wooden State Savings Bank, Centerville, Iowa 
Wapsie Valley State Bank, Central City, Iowa 
Chapin Savings Bank, Chapin, Iowa 
State Savings Bank, Chariton, Iowa 
Clarence Savings Bank, Clarence, Iowa 
Union Trust Company, Clarinda, Iowa (Trusteeship) 
Cerro Gordo State Bank, Clear Lake, Iowa 

(Herrick vs. J. M. Slosson, et a!.) 
Farmers Savings Bank, Colwell, Iowa 
Conroy Savings Bank, Conroy, Iowa 
Corley Farmers Savings Bank, Corley, Iowa 
Conrad State Bank, Conrad, Iowa 
Coulter Savings Rank, Coulter, Iowa 
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Council Bluffs Savings Bank, Council Bluffs, Iowa 
(Lincoln Joint Stock Land Bank vs. Geise, et al.) 

Farmers Savings Bank, Craig, Iowa 
Farmers & Merchants Savings Bank, Creston, Iowa 
Cromwell State Savings Bank, Cromwell, Iowa 

(The Mutual Benefit Life Ins. Co. vs. Adelbert F. Bayles, et al.) 
Union Savings Bank & Trust Co., Davenport, Iowa 

(George J. Carpenter vs. A. 0. Lothringer, et al.) 
American Savings Bank & Trust Co., Davenport, Iowa 

( L. A. Andrew vs. Alice "Willett, et al.) 
Dean. Savings Bank, Dean, Iowa 
Defiance Savings Bank, Defiance, Iowa 
Winneshiek Co. State Bank, Decorah, Iowa 
Dedham Savings Bank, Dedham, Iowa 
State Savings Bank, Deloit, Iowa 
Delta Savings Bank, Delta, Iowa 
F'armers & Merchants State Bank, Delta, Iowa 
Valley National Bank, Des Moines, Iowa 
Iowa State Bank, Dexter, Iowa 
Dinsdale Savings Bank, Dinsdale, Iowa 
Downey Savings Bank, Downey, Iowa 
Federal Bank & Trust Co., Dubuque, Iowa 
Dunlap Savings Bank, Dunlap, Iowa 
Durant Savings Bank, Durant, Iowa 
Farmers & Merchants Savings Bank, Durant, Iowa 
Farmers State Bank, Earlville, Iowa 
State Bank of Edgewood, Edgewood, Iowa 
Farmers State Bank, Elberon, Iowa 

(Barbara Skrable vs. Edw. R. Upah, et al.) 
Eldridge Trust & 'Savings Bank, Eldridge, Iowa 
Ellston Savings Bank, Ellston, Iowa 
State Bank of Ellsworth, Ellsworth, Iowa 

(Bates, Rec., vs. Gilbert Knudson, et al.) 
Ely Trust & Savings Bank, Ely, Iowa 
Exchange State Bank, Exira, Iowa 
Peoples Savings Bank, Exline, Iowa 
Iowa Loan & Trust Co., Fairfield, Iowa 
Farmers State Bank, Fairfield, Iowa 

(L. A. Andrew vs. Farmers State Bank, J. M. Blough, et al.) 
State Bank of Farley, Farley, Iowa 
Fairbanks State Bank, Fairbanks, Iowa 
Iowa State Savings Bank, Fairfield, Iowa 
Festina Savings Bank, Festina, Iowa 
Fairburn State Bank, Fonda, Iowa 
First State Bank & Trust Co., Fort Dodge, Iowa 
Farmers Savings Bank, Frankville, Iowa 
Farmers State Savings Bank, Fremont, Iowa 
Galva State Bank, Galva, Iowa 
Farmers <State Bank, Garnavillo, Iowa 
Farmers Savings Bank, Gilbertville, Iowa 

(Union Central Life Ins. Co. vs. Charles F. Bonor!len, et al.) 
Farmers & Merchants Savings Bank, Glenwood, Iowa 
Gowrie Savings Bank, Gowrie, Iowa 
Exchange Bank.- Granville, Iowa 
Farmers Savings Bank, Gray, Iowa 

(Aetna Life Ins. Co. vs. Steere) 
Grimes Savings Bank, Grimes, Iowa 
Citizens State Bank, Griswold, Iowa 
Grundy Co. Savings Bank, Grundy Center, Iowa 
First Trust & Savings Bank, Grundy Center, Iowa 
Farmers Bank, Hal,bur, Iowa 
Farmers Savings Bank, Hamlin, Iowa 

33 
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Franklin County State Bank, Hampton, Iowa 
(The Federal Land Bank of Omaha vs. Edwin J\1. Moore, et a!.) 

State Bank of Harpers Ferry, Harpers F'erry, Iowa 
Botna Valley State Bank, Hastings, Iowa 
Farmers Savings Bank, Havelock, Iowa 
Holstein Savings Bank, Holstein, Iowa 
Citizens State Bank, Humeston, Io\va 
Home State Bank, Humeston, Iowa 
Citizens Savings & Trust Co., Iowa City, Iowr. 
Johnson County Savings Bank, Iowa City, Iowa 
Iowa City •Savings Bank, Iowa City, Iowa 
Peoples Trust & Savings Banli, Iowa Falls, Iowa 
Security Savings Bank, Iowa Falls, Iowa 
Security Savings Bank, Ireton, Iowa 
Savings Bank of Janesville, Janesville, Iowa 
Jackson. Junction Savings Bank, Jackson Jnnetion, Iowa 
Jerome Savings Bank, Jerome, Iowa 
Farmers Savings Bank, Keswick, Iowa 
Farmers Savings Bank, Ladora, Iowa 
Ladora Savings Bank, Ladora, Iowa 
F1armers State Bank, Lamont, Iowa 
State Savings Bank, Lanes·boro, Iowa 
State Bank of Lansing, Lansing, Iowa 
Peoples State Bank, Lansing, Iowa 
Farmers Savings Bank, LaPorte City, Iowa 
Savings Bank of Larchwood, Larchwood, Iowa 
Farniers Savings Bank, Larchwood, Iowa 
Peoples 'Savings Bank, Laurel, Iowa 
Farmers Trust & Savings Bank, Laurens, Iowa 
State Bank of Laurens, Laurens, Iowa 
Leland Cooperative Bank, Leland, Iowa 
LeMars Loan & Trust Co., Le:VIars, Iowa 
American Trust & Savings Bank, Le:\lars, Iowa 
Citizens Savings Bank, Lester, Iowa 
Letts State Bank, Letts, Iowa 
Citizens State Bank, Lewis, Iowa 

· Linby Savings Bank, Linby, Iowa 
Farmers State Bank, Linden, Iowa 
Citizens Savings Bank, Little Cedar, Iowa 
Logan Trust & Savings Bank, Logan, Iowa 
Farmers State Bank, Logan, Iowa 
The Commercial Savings Bank, Lohrville, Iowa 
Stockmen's Savings Bank, Long Grove, Iowa 

(D. W. Bates vs. Ernest Arzberger, et a!.) 
Farmers & Merchants Savings Bank, Lovilia, Iowa 

(Duinink vs. J. C. Keeton, et al.) 
• Lyons Savings Bank, Lyon, Iowa 

Macedonia State Bank, Macedonia, Iowa 
Farmers Savings Bank, Madrid, Iowa 

(Brudential Ins. Co. vs. Sam Bryant, et al.) 
Madrid State Bank, Madrid, Iowa 
Farmers State Bank, Malcom, Iowa 
Mallard Trust & Savings Bank, Mallard, Iowa 
Delruware County State Bank, Manchester, Iowa 
Maloy Savings Bank, Maloy, Iowa 
Calhoun Co. State Bank, Manson, Iowa 
American Savings Bank, Maquoketa, Iowa 
Marion Savings Bank, Marion, Iowa 

(McGre>w Guardianship) 
Commercial Savings Bank, Marion, Iowa 

(Estate of James Oxley, Deceased) 
Iowa Savings Bank, Marshalltown, Iowa 
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Peoples State Bank, Maxwell, Iowa 
State Bank of l\laxwell, Maxwell, Iowa 
Helmer & Gurtner State Bank, Merhanicsville, Iowa 
Mediapolis State Bank, Mediapolis, Iowa 
State Savings Bank, Missouri Valley, Iowa 
Valley Savings Bank, Missouri Valley, Iowa 
State Savings Bank, Monroe, Iowa 
Monteith Savings Bank, Monteith, Iowa 
l\Ioorland Savings Bank, Moorland, Iowa 
Moravia State Savings Bank, Moravia, Iowa 
Farmers & Merchants Savings Bank, Moravia, Iowa 
Farmers Savings Bank, Morrison, Iowa 
Moulton State Savings Bank, Moulton, Iowa 
Mt. Hamill State Savings Bank, Mt. Hamill, Io\va 
State Trust & Savings Bank, Mt. Pleasant, Iowa 
Murray State Bank, Murray, Iowa 

35 

(First Trust Joint Stock Land Bank of Chicago vs. Glen E. Smith, 
et a!.) 

First Trust & Savings Bank, Muscatine, Iowa 
Mystic Industrial Savings Bank, Mystic, Iowa 
Farmers Trust & Savings Bank, Nevada, Iowa 
Farmers Savings Bank, New Albin, Iowa 
New Hartford Savings Bank, New Hartford, Iowa 
Providence State Bank, New Providence, Iowa 
Citizens ·Savings Bank, New Virginia, Iowa 
North Buena Vista State Bank, North Buena Vista, Iowa 
Olds Savings Bank, Olds, Iowa 
Peoples Trust & Savings Bank, Oskaloosa, Iowa 
l\Iahaska .County State Bank, Oskaloosa, Iowa 

(Equitable Life As sur. Society of U. S. vs. F. A. Kelley, et a!.) 
Oxford Junction Savings Bank, Oxford Junction, Iowa 
Farmers Savings Bank, Oxford, Iowa 
Oxford State Bank, Oxford, Iowa 
Palmer Savings Bank, iPalmer, Iowa 

(Metropolitan Life Ins. Co. vs. Michael Quinn, et a!.) 
· First Trust & Savings Bank, Preston, Iowa 

United Bank & Trust Company, Preston, Iowa 
Quandahl Savings Bank, Quandahl, Iowa 
First Savings Bank, Reinbeck, Iowa 
Farmers Savings Bank, Rhodes, Iowa 
First Savings Bank, Richland, Iowa 
State Savings Bank, Rolfe, Iowa 
Security Trust & Savings Bank, Ryan, Iowa 
Sabula Savings Bank, Sabula, Iowa 
Farmers Savings Bank, Salem, Iowa 
Bank of J. C. Currier & Sons, Salix, Iowa 
Shannon City Savings Bank, Shannon City, Iowa 
Shell Rock Banking Co., Shell Rock, Iowa 
·woodbury County Savings Bank, Sioux City, Iowa 
Sloan State Bank, Sloan, Iowa 
Ulch Bros. State Bank, Solon, Iowa 
Farmers State Bank, <Solon, Iowa 
Sperry ·Savings Bank, Sperry, Iowa 
First Savings Bank, Spring Hill, Iowa 
Farmers Savings Bank, Stanhope, Iowa 
Stanhope State Bank, Stanhope, Iowa 
Farmers Trust & Savings Bank, Stout, Iowa 
St. Charles Savings Bank, St. Charles, Iowa 

· Farmers Savings Bank, Stratford, Iowa 
Thornburg Savings Bank, Thornlburg, Iowa 
Tiffin Savings Bank, Tiffin, Iowa 
Union Savings Bank, Toeterville, Iowa 
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Toronto~ Savings Bank, Toronto, Iowa 
Traer State Bank, Traer, Iowa 
Underwood Savings Bank, Underwood, Iowa 

(Lincoln Joint Stock Land Bank vs. Geise, et a!.) 
Farmers Savings Bank, Vincent, Iowa 

( Metwpolitan Life vs. Fallon, et a!. ) 
Farmers Savings Bank, Wallingford, Iowa 
F'armers Loan & Trust Co., Waterloo, Iowa 
Waterloo Bank & Trust Go., Waterloo, Iowa 
Webster Savings Bank, Webster, Iowa 
Security Savings Bank, ·wellman, Iowa 

(N. W. Mutual Life Ins. Co. vs. Eardley Bell, Jr., et a!.) 
First State Bank of Wellsburg, Wellsburg, Iowa 
State Savings Bank, Westgate, Iowa 
Iowa State Bank, West Liberty, Iowa 
Peoples State Bank, West Liberty, Iowa 
\Vest Point State Bank, West Point, Iowa 

(L. A. Andrew vs. West Point State Bank) 
Farmers Savings Bank, Wheatland, Iowa 
Farmers Savings Bank, \Villiamsburg, Iowa 
Williams·burg Savings Bank, Williamsburg, Iowa 
Union Savings Bank, Wilton Junction, Iowa 
Winfield State Bank, Winfield, Iowa 
Madison County State Bank, Winterset, Iowa 

(Aetna Life vs. Anna C. Hartsook, et a!.) 
Madison County Savings Bank, Winterset, Iowa 
Woodburn Savings Bank, Woodburn, Iowa 
D. W. Bates vs. United States of America, State of Iowa, et a!. 

SCIIEDUI.JE "J"-REPOR'l' L-EGAl.~ DIVISION OJ<' 
HIGHWAY COJ\11\IISSION 

CONDE:\INATION CASES 
Old cases pending January 1, 1933.................................. 19 
New cases begun during said period ................................ 236 
Fifteen of the old cases and 182 of the new cases have been disposed 

of, leaving pending for disposition............................. 58 
It might be well to ·state that more than t;wo-thirds of the new cases 

pending •were commenced just shortly before the first of January, 1935, 
and it was impossible to get them tried or otherwise disposed of before 
that date. 

RETAINED PERCENTAGE CASES 
Old cases pending January 1, 1933 ................................. 15 
New ones commenced during period covered hereby................ 35 

50 
Disposed of during period......................................... 40 

Leaving still pending. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 

FORECLOSURES 
Being fore-closures of mortgages upon land a portion of which has been 

obtained for right of way. 
Old cases pending January 1, 1933.. .. . .. .. .. . . . . . ... .. ....... ..... 4 
New cases commenced during period............................... 44 

48 
Disposed of during period. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 

Leaving still pending............. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
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It might be well to say that many more of these cases would probably 
have been disposed of were it not for the moratorium statutes and the 
slow procedure now being conducted relative to mortgage foreclosures. 

MISCELLANEOUS CASES 
Old cases .pend.ing January 1, 1933................................. 4 

·Two of the above were certiorari cases and have been tried and dis
posed of. The other two were cases seeking to set aside settlements in 
condemnation; one of which has been tried, submitted, and the judge 
defeated for re-election without rendering an opinion, so we have these 
cases still pending. 
Other miscellaneous cases commenced against the commission since 

January 1, 1933............................................... 14 
\Ve have disposed of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 

Leaving pending . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 

A large majority of these suits are suits commenced asking for injunc
tive relief, and among the four disposed of was the Wisconsin Bridge 
& Iron Works vs. Highway Commission, involving the Euclid Avenue 
Bridge in Des Moines; the Mississippi Valley Iron Company vs. Highway 
Commission involving prior .condemnation proceedings in Allamakeo 
county; Williams vs. Highway Commission, a case involving to condemn 
the right of way within the corporate limits of Cedar Rapids, Iowa; Max
well vs. Highway Commission, involving the question of the right of the 
Highway Commission to construct Highway No. 88 as a part of the 
Primary Road system. , 

All of the last above were decided and determined in favor of the 
Highway Commission. 

Two cases, Hicks vs. Highway Commission and Reed vs. Highway Com
mission, Story county, involved the right to take land for making im
provement of highways at corners where the improvements we·re in the 
corner of the I:md. The lower court ruled against the Commission and 
the same have been ap.pealed. 

McGavic vs. Highway Commission and Pierce vs. Highway Commission, 
··Wapello county, question the authority of the Highway Commission to 
construct, and the city of Ottumwa to contribute to the bridge and viaduct 
contemplated for the city of Ottumwa. 

SUMMARIZING 
We have handled cases aggregating ................................ 373 
Tried and disposed of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 267 

Leaving still pending. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106 

Fifty-eight of the pending ·cases are condemnation appeals, mostly taken 
during the last six months of the year 1934, 

If we charged all of the cost, expense and expenditures of this Depart
ment to the cases disposed of it would 1be an average cost of $76.68 per 
case. If all of those handled were included, it would be an average cost 
of $54.89 per case. 

EXAMINATION OF TITLE FOR LANDS, AND EASEMENTS 
During the year 1933 there was acquired by purchase 2,318.13 acres; 

6,200 cu. yds. for borrow; 17,000 cu. yds. gravel and 93 city lots; and by 
condemnation 8'7.13 acres and 9 city lots. 

During the year 1934 there was acquired by purchase 2,568.10 acres; 
7,403 cu. yds. for borrow; 56.90 acres of gravel and 17,000 cu. yds. gravel; 
51 city lots; 23 parts of lots and 41 parts of lots with buildings. There 
was acquired by condemnation 451.16 acres and 24 lots. 
Total expended for right of way during said period .......... $1,213,996.7 4 

If the entire cost and expense of this Department was charged to right 
of way and land it would amount to an hwrease of only llh per cent. 
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:MISCELLANEOUS MATTERS HANDLED 
This Department has made its headquarters at Ames and has been in 

constant touch with the legal matters of the Oommiss'ion and has ren
dered unnumbered opinions, the value and importance of which it i~ 
impossible to estimate. 

In March, 1933, this Department insisted upon an arrangement fur 
funds to meet bond maturities and interest due May 1, 19,33, and as a 
result of such insistence, and legal services rendered in connection there
with, there was no default in the payment of Primary Road maturitim; 
and interest May 1, 1933, when a:bout $4,175,000.00 of Primary Road Bond 
money was tied up in closed banks. ~Warrants were stamped unpaid for 
want of funds in said amount, funds furnished and warrants fully paitl 
before November, 1933. 

Again this Department participated in the legal activities required, 
and helped to secure the enactment of chapter 48 of the Forty-fHth Gen 
eral Assembly authorizing a comprehensive plan for refinancing Primary 
Road bonds, and subsequently prepared proceedings and legal documents, 
etc., for refinancing fifteen million dollars of Primary Road bonds in 
1934, at a saving to the state of approximately $174,000.00 per annum. 
These refunding bonds brought a premium of $240,000.00; showing that 
the action taken in 1933 had given to Iowa high credit standing. These 
bonds were issued by fifty different counties and sales were made and 
redemption secured without a hitch. Chapman and Cutler, bond attor
neys of Chicago, accepted the work and opinions of this Department and 
approved them as to their legality. 

This Department suggested the enactment of a statute giving the High
way Commission authority to advance Primary Road funds and do other 
acts necessary in order to secure grants from the Federal Government 
resulting in the state securing ten million dollars of grants for road 
·projects and the expenditure of the money within the state in a lawful 
manner. 

This Department assisted in a negotiation of the state's riparian rights 
along the .Missouri river in Sioux City for right of way across the golf 
links and publlc park of the city in the improvement of Road No. 75, 
and conducted the legal proceedings connected therewith, securing deeds 
from the Executive Council, and city of Sioux City, et al., preparing 
records, etc., saving the state from the purchase of right of way in the 
city of Sioux City that would have .cost a.pproximately $15,000.00. 

The matter of the construction and 'Proceedings relative to the con
struction of the Ottumwa bridge and viaduct officially came to this office 
December 26, 1934, and is still pending at the close of the year. 

EXPENSES 
Salary, C. E. 'Valters ........................................ $ 
Expense ................................................... . 
Transportation ............................................. . 
Stenographer .............................................. . 
Library ................................................... . 
:\iiscellaneous ............................................ : . . 
Litigation; consisting of attorney fees, witness fees, etc ...... . 

7,100.00 
1,754.5'3 
1,323.53 
2,309.16 

916 ... 7 
370.00 

7,069.09 

Total cost of Department for two-year period ........ $ 20,475.58 

It is only fair to state, that the cost of litigation, the last item above, 
will be materially 'increased during the 'first six months of 1935, because 
many of the appeals and causes were tried late in 1934 and the early 
part of 1935, and said ~causes had not been disposed of, or expenses paid 
in connection therewith prior to December 31, 1934. 

During the rubove two-year period the Highway Commission expended 
approximately $6,000,000.00 for maintenance; approximately $21,000,000.00 
for construction, and a!)proximately $17,000,000.00 to meet bond maturities 
and interest. These expenditures or disbursements were made under 
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the direction or supervision of the Legal Department in so far as the 
legality thereof was concerned, and without public criticism or comment. 

In closing I wish to again express to all those associated with me my 
appreciation of their full and hearty cooperation. 

Yours truly, 
C. E. WALTERS, 

Special Assistant Attorney General and 
Counsel to the Iowa State Highway Commission. 

SCHEDULE "K"-REPORT OF BUREAU OF 
INVESTIGATION" 

PARK A. FINDLEY, Chief 

The following report is a consolidated report of the coroners of the 
various counties of the state showing the number of accidental deaths, 
suicides, murders and jnstifiwble homicides for the years 1933 and 1934 
as per chapter 143 of the Forty-third General Assembly of the state of 
Iowa. 
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SCHEDULE "K"-Continued 
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.Tasper---------------------------------------- 1 ------ ______ ------ ______ ------ ___________ _ 
J ef ierson_ ____ __ __ __ __ __________ __ ______ ______ 1 " 

Johnson ___________ --------------------------- 2 ----4~- -_- -_-_=-_- -_- -_-1

11
_-_- -_-=_-_- -_- -_- = ===~= ====~= _=-_- -_- -_-=_-_- -_-=_-_- -_- -_-=_ 

Jon••----------------------------------------- 12 , _ 

~~~~~~~:~::~::~~:~~--~~::_-~_-::~~~::~~~~~~~~~~~ ----9- ----3- ======~====== - --!i- ----~- ====== ====:= I\:ossuth _______________________________________ ___________________ I ______ ------ _________________ _ 

ti~1;~~\~~~\~l~~~\~~~~~~=I~\~~~~\~~~~I~~~\~= --l ===T ~~~~~tm~~ ~~~I ---l ~~~~~t~~~~ 
~i~~~~~~~===========~~===========~==-======~=== ::::\:::;: ===:~:1::::::.::::~= :::::: :::::: ::::=: 

~~~~~;-;;\~;:~-~~~~~/~~~/(i ····'·l==::l=lii); ~~~)1=-=,l_!~~:::=:;;i:·: : / 
Page·-----------------------------•----------- I 1 __________________ ------'------ _____ _ 
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StorY------------------------------------------ 7 ., I ------ H 1 ------
Tams----------------------------------------- 10 10 ______ ______ 8 8 ______ 1 
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Unlon_________________________________________ i 2 ______ ------ 2 ------ ______ ------
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LIST OF PERSONS COMMITTED TO FORT MADISON FOR MURDER 
DURI~G THE YEARS 1933-1934 

Name Degree County Date 

Pat Griffin ••••••••••• 0 First ······· Black Hawk .... Jan. 17,1933 
Elmer Brewer . .. .. ... First ....... Black Hawk .... Jan. 17, 1933 
Norman A. Luce ....... Second . ····· Scott . ......... Jan. 23, 1933 
Roy Kinney .... .... ... First . ...... Polk ........... Feb. 1, 1933 
Ed J. Farrant. ......... First . .. .. .. Polk . .......... Feb. 13,1933 
William E. Kelly ...... First ... .... Harrison . ...... Aug. 26,1933 
Willard Cooper ....... First . . .. .. . Polk . .......... Oct. 9,1933 
George Matheson ..... First . ...... Pottawattamie .Oct. 11,1933 
Marvin T. Grattan ..... First 0. 0 • ••• Winneshiek . ... Oct. 28,1933 
Bert G. Smith ......... Second .. .... Scott . ......... Oct. 28,1933 
Rolly Blackburn . .. ... Second ...... Woodbury . .... Nov. 15, 1933 
Frank Harris .. .... ... Second ...... Woodbury • ••• 0 Nov. 15, 1933 
Louis Hamann ........ First ······· Crawford ...... Jan. 14,1934 
Edward Tallent .. ..... First ....... Wapello May 4,1934 
Don Lee • • • •• •• •• • • • 0. Second ...... Woodbury . .... June 11,1934 
John M. Roth .......... Second ...... Harrison . ...... Sept. 22,1934 
E. c. Watson .......... F'irst .. .. ... Polk ........... ·Sept. 27,1934 
Tony Thompson ....... First ······· Louisa . ........ Sept. 29,1934 
Charley James ........ Second ...... Louisa 

•• •••••• 0 
Oct. 6, 1934 

Ben Angel ............ Second • •••• 0 Henry . ·······. Oct. 9,1934 
Reginald s. Tracy ..... First •• • •• 0. Delaware . ..... Oct. 24, 1934 
Arch Breeding . .. .. . .. First • 0 ••••• Montgomery ... Oct. 27, 1934 
Paul Hake ... ...... ... First . ...... Louisa ......... Nov. 16, 1934 
Gale Johnson 0 •••••••• First • ••••• 0 Des Moines ..... Dec. 10, 1934 

FOR :\iANSLAUGHTER 

Name County Date 

.Elva L. Long ................. . Polk .................. Jan. 
William R. Crandall .......... . Floyd . . . . . . . . . . . . . . . . . Jan. 
Fred J. Bregenzer ............ . Lee ................... Jan. 

· Charles Pickett .............. . Dallas . . . . . . . . . . . . . . . . Feb. 
Joseph B. Wieland ............ . Johnson . . . . . . . . . . . . . . Feb. 
Virgil Lent .................. . Pottawattamie ........ May 
William Morris .............. . Woodbury ............ May 
Fred Richardson ............. . Ida ................... Oct . 
. Walter Bailey ................ . Dubuque . . . . . . . . . . . . . . Dec. 
Bartley Jones ................ . Woodbury ............. April 
Everett Howe ................ . Benton ............... May 
Fred Gardner ................ . Polk ............. · ..... June 
Milton H. Cheney ............. . Howard . . . . . . . . . . . . . . . Sept. 
Mike Serdes ................. . Linn ................. Dec. 
Ernest Dibrell ............... . :\fonroe . . . . . . . . . . . . . . . Dec. 

AT ANAMOSA FOR MURDER 

14, 1933 
17,1933 
30,1933 
4, 1933 

22, 1933 
21,1933 
25,1933 

3, 1933 
20,1933 

4, 1934 
15,1934 
12,1934 
20,1934 

5,1934 
12, 1934 

Name Degree County Date 

Harry Smith . ......... First . .. .... Plymouth ...... Jan. 9,1933 
George Austin ... .. .. .. First . ...... Montgomery ... Jan. 29,1933 
Joe Berven ... . .... .. . First ....... Emmet ····· ... April 5,1933 
Joe Paterno ••• 0 ••••••• First .. ····· Polk ........... Oct. 5,1934 
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AT ANA:'I10SA FOR MANSLAUGHTEH 

Name County 

Glenn James ................. . VVoodbury ............ . 
H. E. Margerum .............. . Union ............... . 
John Murphy ................ . Union ............... . 
Burtis Sear .................. . Clinton .............. . 
Archie Farlow ............... . VVashington .......... . 
Clarence Varner .............. . Linn ................. . 
Ray C. Garrison .............. . Polk ................. . 
Forest Sterling ............... . Dallas ............... . 
James Cooley ................ . VVoodbury ........... . 

AT ROCKVVELL CITY FOR MURDER 

Name Degree County 

Christina Bland ····· .. Second 0 • •••• VVood·bury ..... 
Pearl Johnston ........ First ....... Ringgold • •••• 0 • 

Jessie Hopkins ••• 0 ••• First .. . .... Guthrie . ....... 
Flossie l<'ear .......... First •• • 0 ••• Delaware . ..... 

Date 

Jan. 
A'[Jril 
April 
May 
Oct. 
Nov. 
Feb. 
:\tar. 
April 

28, 1933 
21,1933 
21,1933 
3,1933 
7,1933 

22, 1933 
14, 1934 
12, 1934 
10, 1934 

Date 

June 2, 1933 
July 16, 1934 
July 21, 1934 
Oct. 25, 1934 

AT ROCKWELL CITY FOR MANSLAUGHTER 

Mary Alice 

Name I County I Date 

Randol............. Black Hawk . . . . . . . . . . Oct. 24, 1934 

CONVIC'l'IONS !<'OR COl\'IJVI:I'l'l\iENTS FOR FEl,ONY 
The following is a summary of the convictions and commitments for 

felons to the Penitentiary and Reformatories· of this state as a result of 
the· work of the sheriffs and peace officers of Iowa assisted by the Iowa 
Bureau of Investigation. This does. not include a record of convictions 
involving jail sentences or fines: 

ANAMOSA-1933 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to commit rape....... . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Assault with intent to do great bodily injury....................... 2 
Assault to con1mit felony.......................................... 2 
Assault to commit manslaughter................................... 1 
Assault to maim ............................................ ·. . . . . . . 1 
Assault to rob with aggravation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Assault with intent to rob .......... :.............................. 7 
Attempt to break and enter. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Attempted burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Attempted jail break. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Bigamy ..... : ................. ·................................... 1 
Bootlegging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Breaking and entering ............................................. 54 
Breaking and entering dwelling-night time........................ 1 
Breaking and entering a car. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Carrying concealed weapons........................................ 3 
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Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Defrauding-insurance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Desertion .... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Embezzling mortgaged property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Extortion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Escape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
False pretenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
False drawing and uttering of checks... . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Forgery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12 
Great bodily injury. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Illegal possession of ·intoxicating liquor. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Jail ·break . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67 
Larceny at night time ............................. ;............... 6 
Entering bank to rob.............................................. 4 
Larceny of domestic animals. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Larceny of motor vehicle. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31 
Larceny of motor vehicle and breaking and entering. . . . . . . . . . . . . . . . 1 
Larceny by trick ......................... ;........... . . . . . . . . . . . . . 1 
Larceny of proiJ€rty. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 
Lascivious acts with child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . · 3 
Larceny from .person. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious injury to railroad property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Manslaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Murder-first degree . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Operating motor vehicle without owner's consent. . . . . . . . . . . . . . . . . . . 14 
Operating motor vehicle while intoxicated. . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Rape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Receiving stolen 1property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Return from escape................................... . . . . . . . . . . . . . 9 
Returned from Fort Madison as insane............................. 1 
Robbery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
Robbery with aggravation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 
Safe keeping . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Seduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Uttering forged instrument. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 

.. Violation o.f parole................................... . . . . . . . . . . . . . . 49 

Total 43'0 

FORT ~iADISON-1933 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Assisting prisoner to escape....................... . . . . . . . . . . . . . . . . 1 
Assault with intent to commit great bodily injury. . . . . . . . . . . . . . . . . . 15 
Assault with intent to commit felony. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Assault with intent to commit manslaughter. . . . . . . . . . . . . . . . . . . . . . . . 8 
Assault with intent to maim. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to commit murder.............................. 5 
Assault with intent to commit rape............ . . . . . . . . . . . . . . . . . . . . 9 
Assault with intent to commit robbery............ . . . . . . . . . . . . . . . . . 3 
Attempted arson ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Attempted 'breaking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Bank embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Bre.aking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53 
Breaking and· entering a car. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Breaking and entering a ,freight car. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Breaking and entering ja!l. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Breaking and entering-night time........................ . . . . . . . . . 1 
Breaking and entering and possessing burglar's tools. . . . . . . . . . . . . . . . 1 
Breaking jail . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
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Burning building and inj. insurance ............................... . 1 
Burglary ......................................................... . 8 
Cheating by false pretenses ............................. : ......... . 1 
Child desertion .............................................. , ... . 3 
Child stealing and breaking and entering jail ..................... . 1 
Carrying concealed weapons ....................................... . 2 
Concealing stolen property ........................................ . 1 
Conspiracy ...................................................... . 10 
Conspiracy to commit public offense ............................... . 2 
Counterfeiting ................................................... . 2 
Desertion ....................................................... . 3 
Embezzlement ................................................... . 1 
Embezzlement of mortgaged property .............................. . 1 
Embezzlement P. 0. . ............................................ . 1 
Entering bank with intent to rob .......................•.......•.• 5 
Entering dwelling-n1ght time .................................... . 2 

·Escape from Iowa state penitentiary .............................. . 1 
Escape jail ...................................................... . 2 
Escape penitentiary .............................................. . 1 
Extortion ....................................................... . 2 
Failure to give aid to injured ..................................... . 1 
Failure to report an accident. .................................... . 1 
False pretenses .................................................. . 1 
False statements ................................................. . 3 
Forgery ................................................. · · .... · · · 17 
Illegal transportation of intoxicating liquor ........................ . 1 
Illegal use of license plates ....................................... . 1 
Incest ...................... · ·. · · ·. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 4 
Improper d·isplay of license plates ................................. . 1 
Keeping house of ill fame ......................................... . 1 
Kidnapping ..................................................... . 1 
Larceny ......................................... · · · · · · · · · · · · · · · · · 48 
Larceny by bailee ................................................ . 1 
Larceny D. A. . .................................................. . 8 
Larceny domestic fowls ........................................... . 15 
Larceny day time ................................................. . 1 
Larceny night time ............................................... . 1 
Larceny night time from building ................................. . 
Larceny motor vehicle ............................................ . 
Larceny motor vehicle and breaking and entering ............... . 
Larceny motor vehicle and carrying crncealed weapons ............ . 
Larceny motor vehicle, robbery and attempt to commit murder ..... . 
Larceny from person ............................................. . 
Lascivious acts .................................................. . 

1 
20 

i 1 
1 
1 
2 
9 I 

Liquor nuisance ................................................. . 3 
Malicious mischief ............................................... . ·1 
Manslaughter .......... ' ......................................... . 9 
Murder-first degree ............................................. . 9 
Murder-second degree ........................................... . 4 
Obtaining money 1by false pretense ................................ . :1 
OMVWI ......................................................... . ., ,, 
OMVWOC ................................................... · .... . 4 
Possession of burglar tools ........................................ . 1 
Possession of counterfeit papers ................................... . 1 
Possession of liquor .............................................. . 1 
Rape .......................... · .. ·· ·· ·· ··· ·· · · ·· · ··· ·· · · ······ · ·· 16 

· Receiving stolen property ......................................... . 10 
Resorting to house of ill fame .................................... . l 
Returned by order of Board of Control ............................ . 1 
Returned :from escape ............................................. . 7 
Returned by order of court ....................................... . 20 
Returned from Insane ward ....................................... . 1 
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Robbery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
Robbery with aggravation.......................................... 16 
Robbery and larceny. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Selling securities without being registered.......................... 1 
Sodomy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Uttering false checks.............................................. 2 
Uttering forged instruments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Violation of parole. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

Total 

ROCKWELL CITY-1933 
Adultery ........................................................ . 
Assisting felons to escape ......................................... . 
Assault with intent to commit great ·bodily injury ................. . 
Assault with intent to commit robbery ............................. . 
Attempt to produce abortion ...................................... . 
Breaking and entering ............................................ . 
Bootlegging ..................................................... . 
Cheating by false pretense ........................................ . 
Child stealing ................................................... . 
Counterfeiting ................................................... . 
Escape jail ...................................................... . 
Extortion ............................... · · · ....... · · · · · · · · · · · · · · · · 
False 'Pretenses ............ , ..................................... . 
Forgery ........................................ · .... · · .. · · .. · · ·. · · 
Grand larceny ................................................... . 
House of ill fame ................................................. . 
Illegal possession of intoxicating liquor ............................ . 
Larceny ........................ · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Larceny from building in night time ............................... . 
Larceny domestic fowls ........................................... . 
Larceny in day time .............................................. . 
Larceny in night time ............................................ . 
Larceny .from person .............................................. . 
Larceny of property ................................................ . 
Lewdness ......................... · · · .. · · · · · · · · · · · · · · · · · · · · · · · · · · 

·Liquor nuisance and illegal possession ............................. . 
Maintaining liquor nuisance ...................................... . 
Murder, second degree ............................................. . 

. Nuisance ...................... · · .. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Operating motor vehicle while intoxicated ......................... . 
Obtaining money ·by false pretenses ............................... . 
Perjury .................. · · .. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Prostitution ............................ · · · · · · · . · · · · · · · · · · · · · · · · · · 
Receiving and aiding in concealing stolen prnpcrty ................. . 
Returned from parole ............................................. . 
Hobbery with aggravation ......................................... . 
Transmitting venereal disease ..................................... . 
Vagrancy by habitual drunk ...................................... . 
Violating intoxicating liquor laws ................................. . 

Total ..... · ............................................... . 

491 

2 
2 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 

3 
2 
1 
6 
3 
1 
1 
1 
1 
1 
1 
3 
1 
3 
1 
2 
1 
1 
1 

10 
1 
1 
1 
3 
1 
1 

69 

Anamosa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 430 
Fort Madison . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 491 
Rockwell City .......................................... ·. . . . . . . . . . 69 

Grand total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99() 
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ANAMOSA-1934 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault to commit rape............................................ 2 
Assault with intent to commit manslaughter. . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to commit murder. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Assault with intent to maim.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to rob.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Attempt to break and enter. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Bigamy . .. . . . . .. . . .. . . . . .. . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Breaking and entering............................................. S3 
Breaking and entering a car....................................... 6 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Carrying concealed weapons........................................ 2 
Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Concealing stolen motor vehicle..................................... 1 

·Criminally insane . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Entering bank with intent to rob...................... . . . . . . . . . . . . 4 
Entering dwelling, night time...................................... 2 
Embezzlement by bailee............................................ 2 
Escape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Escape from officer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Executing lfalse papers and false entry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Extortion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
False pretenses ....... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
False drawing and uttering of checks.......... . . . . . . . . . . . . . . . . . . . . . 2 
Failure to report auto accident............................ . . . . . . . . . 1 
Forgery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 
Great hodily injury. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Illegal possession of license plates. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Incest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Interfering with the administration of justice. . . . . . . . . . . . . . . . . . . . . . 1 
Injuring and terrifying inhabitants................................. 1 
Jail break . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Larceny . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47 
Larceny at night time............................................. 9 
Larceny of domestic animals. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Lar,ceny of motor vehicle. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29 
Larceny in the day time........................................... 1 
Larceny .from building ............... :............................. 1 
Larceny of motor vehicle and breaking and entering. . . . . . . . . . . . . . . . 1 
Larceny and 1breaking and entering................................ 1 
Larceny of property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Lascivious acts with child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny from person . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
L~aving a?cident without aiding injured. . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Liquor nuisance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious injury to railroad property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Manslaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Murder, first degree................................................ 1 
Operating motor vehicle without owner's consent. . . . . . . . . . . . . . . . . . . 14 
Operating motor vehicle while intoxicated. . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Rape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Receiving stolen property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Return from escape................................................ 10 
Robbery ..........•............................................ ; . . 18 
Ro·bbery with aggravation........................................... 19 
Robbery with deadly weapon. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Safekeeping . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Seduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
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Uttering forged instrument................. . . . . . . . . . . . . . . . . . . . . . . . 4 
Violation of parole................................................. 40 

Total 

FORT MADISON-1904 
Adultery ........................................................ . 
Arson ....... : . .................................................. . 
Aiding in concealing stolen property ............................... . 
Assisting prisoner to. escape ....................................... . 
Assault with intent to do great bodily injury ...................... . 
Assault with intent to commit felony ............................. . 
Assault with intent to commit manslaughter ...................... . 
Assault with intent to commit murder ............................ . 
Assault with intent to commit rape ............................... . 
Assault with intent to commit robbery ............................ . 
Breaking and entering ............................................ . 
Breaking and entering a car ...................................... . 
Breaking and entering a freight car ............................... . 
Breaking and entering a jail ...................................... . 
Breaking and entering and habitual ............................... . 
Breaking jail .................................................... . 
Bootleg ......................... · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Burglary ........................................................ . 
Burglary with aggravation ........................................ . 
Cheating by false pretense ........................................ . 
Child desertion .................................................. . 
Carrying concealed weapons ....................................... . 
Conspiracy ...................................................... . 
Conspiracy to commit 'public offense ............................... . 
Desertion ............................... · · .. · · · · · · · · · · · · · · · · · · · · · · 
Diverting bank funds ............................................. . 
Embezzlement ................................................... . 
Embezzlement :by bailee ................................ , .......... . 
Embezzling mortgaged ,property ................................... . 
Entering bank with intent to rob ................................. . 
Entering dwelling, night time ..................................... . 
Escape from Iowa State Penitentiary .............................. . 
Escape jail ...................................................... . 
Escape penitentiary .............................................. . 
Extortion ........................................................ . 
False entry .................................................. · . · .. 
False pretenses .................................................. . 
False statements ................................................. . 
Forgery ....................... · ...... · · ·. · · · · · · · · · · · · · · · · · · · · · · · · · 
Forgery and larceny .............................................. . 
Grand larceny ................................................... . 
Habitual criminal ................................................ . 
Illegal possession of intoxicating liquor ........................... . 
Incest .......................... · · ... · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Improper display of license plates ................................. . 
Interfering with administration of justice .......................... . 
Keeping a house of ill fame ....................................... . 
Kidnap ................................. · ... · · · · · · · · · · · · · · · · · · · · · · 
Larceny ................................... ·. · · · · · · · · · · · · · · · · · · · · · 
Larceny of domestic animals ...................................... . 
Larceny of domestic fowls ........................................ . 
Larceny in day time .............................................. . 
Larceny in night time ............................................ . 
Larceny and escape ............................................... . 
Larceny of motor vehicle ......................................... . 
Larceny and breaking and entering ............................... . 

422 

3 
1 
1 
1 

10 
4 
2 
5 
5 
4 

54 
2 
6 
1 
2 
5 
2 
2 
3 
1 
2 
v 
8 
1 
4 
1 
6 
1 
1 

1 
1 
1 
5 ., 
u 

1 
6 
1 

17 
1 

12 
1 
2 
4 
1 
1 
1 
1 

44 
1 

14 
1 
6 
1 

13 
1 



48 H.EPOR'l' 01<' THE ATTORNEY GENERAL 

Larceny from person. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Lascivious acts with child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Liquor nuisance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
~falicious intent to building........................................ 1 
:.\fanslaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
:.\1urder, first degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Murder, second degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Obtaining money by false pretense.................................. 2 
Operating motor vehicle while intoxic:J.tsd...... . . . . . . . . . . . . . . . . . . . . 6 
Operating motor vehicle without owner's consent. . . . . . . . . . . . . . . . . . . . 6 
Possession of counterfeit papers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Ra.pe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 
Receiving stolen :property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Received for safekeeping........................................... 7 
Recommitted as sane.............................................. 1 
Resorting to house of ill fame ...................... :. . . . . . . . . . . . . . . 3 
Returned from escape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Returned by order of court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33 
Robbery .......................... :. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Robbery with aggravation.......................................... 13 
Selling securities not properly registered. . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Sodomy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Uttering false checks.............................................. 3 
Uttering forged instruments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Violation of ·parole. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 

Total ..................................................... 474 

W0:\1EN'S REFORMATORY, ROCKWELL CITY-1934 
Adultery ........................................................ . 
Assault with intent to commit great bodily injury .................. . 
Breaking and entering ............................................ . 
Bigamy .......................................................... . 
Bootleg .......................................................... . 
Cheating by false pretense ......................................... . 
Burglary ........................................................ . 
Carrying concealed weapons ....................................... . 
Contributing to delinquency ....................................... . 
Concealing stolen .property ........................................ . 
Escape--jail ..................................................... . 
Forgery ......................................................... . 
Indecent exposure ............................................... . 
Illegal transportation of liquor .................................... . 
Larceny .from building in night time ............................... . 
Larceny of domestic fowls ......................................... . 
L:uceny of em:bezzlement ......................................... . 
Lar·ceny of motor vehicle ......................................... . 
Larceny of property .............................................. . 
Lewdness ........................................................ . 
Maintaining liquor nuisance ................................... .- ... . 
Manslaughter .................................................... . 
Murder, first degree ............................................... . 
Nuisance ........................................................ . 
Operating motor vehicle while intoxicated ......................... . 
Prostitution ..................................................... . 
Receiving and aiding in concealing stolen property ................. . 
Resorting to house of ill fame ..................................... . 
Returned from parole ............................................. . 
Soliciting ........................................................ . 
Soliciting for prostitution ........................................ . 
Transferred from :.\fitchellville .................................... . 
Transmitting venereal disease .................................... . 

2 
1 
1 
1 
2 
1 
2 
1 
1 
1 
1 
7 
1 
1 
1 
1 
2 
2 
1 
6 
') 

" 2 
3 
1 
1 
8 
3 
3 
2 
1 
1 
2 
1 
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Vagrancy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Uttering and drawing false check. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Uttering and drawing false instrument............................. 2 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71 

Total for year at Anamosa ......................................... 422 
Total for year at Fort C\Iadison .................................... 474 
Total for year at Rockwell City. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . 71 

Total prisoners received in 1934. . . . . . . . . . . . . . . . . . . . . . . . . . . . 967 

SUl\Il\fARY OF STOI,E~ AU'l'OJ\fOBII-'ES 
Summary of automobiles reported to this Department as stolen and 

recovered, showing estimated value and total estimated loss: 

Number oi cars stolen ..... 
Number of cars recovered .. 
Number of cars stolen, not 

recovered .............. . 

1933 

Total 
Number 

1,357 
1,251 

Average 
Estimated 

Value 
$400.00 
$400.00 

Average 
Total 

Estimated 
Value 

$542,800.00 
$500,400.00 

Total 
Number 

Not 
Recov. 

106 

Estimated value of cars stolen and not recovered during 1933 ... $42,400.00 
1934 

Number of cars stolen ..... 
Number of cars recovered .. 
Number of cars stolen, not 

Total 
Number 

1,222 
1,097 

Average 
Estimated 

Value 
$400.00 
$400.00 

Average 
Total 

Estimated 
Value 

$488,800.00 
$438,800.00 

Total 
Number 

Not 
Recov. 

·· recovered .............. . 
Estimated value of cars stolen and not recovered 

125 
during 1934 ... $50,000.00 

P.ABOI"ES 
The following is a summary of paroles granted from the different penal 

institutions O·f the state for the years 1933 and 1934: 

Paroled-1933 
Paroled-1934 

Paroled-1933 
Paroled-1934 

Paroled-1933 
Paroled-1934 

ANAMOSA 
•••••• 0 ••••••••••••••••••••••••••••••••••••••• 

FORT MADISON 

ROCKWELL CITY 

283 
334 

142 
165 

16 
19 

617 

307 

35 

Grand Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 959 
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ABSCO~DERS FHOl\1 PAROLE 

ANAMOSA-1933 AND 1934 
No. 126·37 .............................................. Fred Laskowski 
No. 13132 .............................................. Kenneth Brewer 
No. 12735 ................................................ Raymond Page 
No. 12365 ........................................... Howard D. Wilcox 
No. 13775 .................................................. Dale Palmer 
No. 12622 ............................................ Stanley Nawrockie 
No. 13191. ................................................... Bob Reese 
No. 12567 ................................................. John Parrick 
No. 13914 ............................................. Kenneth Peterson 
No. 12178" ................................................ Leslie Pearson 
No. 12297 ...................... : ....................... Walter Soobloom 
No. 12796 ................................................ Henry Entner 
No. 13451. ................................................... Allen Fox 
No. 12953 .................................................. Paul Calhoun 
No. 13321. ................................................ Floyd Hoover 
No. 13836 ............................................ M. O'Shaughnessy 
No. 13737 ............................................. George A. Munday 
No. 13260 .......•.......................................... Earl Kinney 
No. 12964 ................................................. Wilbur Oaks 
No. 12932 ................................................. Ben Satterlee 
No. 13273 .................................................. Harold Farr 
No. 13510 .............. , ................................. Henry Palmer 
No. 13946 ................................................ Howard Riche 
No. 13157 .................................................... Ray Mays 
No. 12658 ............................................... Ernest Mathies 
No. 12559 .............................................. Robert Williams 
No. 13821. .................................................... Carl Fry 
No. 13931 .................................................. Tony Puscio 
No. 14806 ............................................... Forest Ashburn 
No. 14496 ................................................ Charles Davis 
No. 14551 .................................................. Ossie Davis 
No. 13602 ................................................. AI bert Maker 
No. 14788 ............................................... Lawrence Davis 
No. 13167 ........ , ........................................ George Webb 
No. 14363 .................................................. Leo Lanton 
No. 13241 .......................... , ....................... Frank Speer 
No. 14375 .................................................. Elmer Maas 
No. 13257 ................................................. Claire Allard 
No. 13326 ............................................ Clifford Sederberg 
No. 14253 .................................................. Elmer Cook 
No. 13439 ................................................ Floyd Webber 
No. 13067 .......................................... , ....... George Beltz 
No. 12627 ........................................... Charles Lauderback 
No. 13852 ............................................... Vernon Wright 
No. 12676 ................................................ Arthur Evans 
No. 13296 ............................................... Harley Borders 
No. 13911. ................................................ Harold Hipp 
No. 14257 .................................................. Ben Kluever 
No. 14506 ........................................... Wallace Richardson 
No. 14826 .. , .............................................. Wilfred Lang 
No. 13848 ..•............................................. Charles Lewis 
No. 13820 ................................................. James Morris 
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OPINIONS OF THE ATTORNEY GENERAL 
BOARD OF SUPERVISORS: .May appoint assistant county attorneys to ad

vise and counsel board of supervisors. 

January 3, 1933. County Attorney, Sioux City, Iowa: In answer to your 
inquiry, or that of your board of supervisors, as to whether or not they have 
a legal right to enter into a contract with an attorney to handle all legal mat
ters for them as counsel under separate contract for a :period of years, it is 
the opinion of this office that the county attorney is, under •Section 5180 of the 
1931 Code, the legal adviser of the board of supervisors-subsection 7 specially 
requiring his services in the matter of advice and opinions at the request of 
the board. We are unaware of any provision authorizing the board of super
visors to employ counsel under contract for a period of years. 

Section 5238' of the 1931 Code provides that the county attorney may appoint 
one or more deputie3 or assistants, respectively, ,for whose acts he is respon
sible. The number of such deputies, assistants, and clerks for each office shall 
be determined by the board of supervisors and such number, together with the 
approval of each appointment shall, by resolution, be made of record in the 
proceedings of such :board. This apparently requires the approval of the board 
of supervisors of your appointments, if any, and the board may limit the 
number. 

From the foregoing it is the opinion of this office that you may appoint 
assistant county attorneys to advise nnd counsel the board of supervisors of 
Your county, the number and persons to be approved by resolution of your board 
of supervisors. Compensation shall be fixed by Section 5229 as per the class 
of population to which your county belongs. 

January 4, 1933. A1tditor of State, Des Moines, Iowa: 
Does the State Board of Audit have the power to fix the mileage allowance 

to judges of the district court, where they use an automobile for their trans
Portation in <the discharge of their duties, at less than seven cents per mile 
and does it have power to fix such mileage allowance at five cents per mile? 

The pertinent sections of the Code bearing on this proposition are as follows: 
Section 10805. "Expenses. Where a judge of the district court is r.equired, 

in the discharge of his official duties, to leave the county of his residence 
or leave the city or town of his residence to perform such duties, he shall 
be paid such actual and necessary hotel and living expenses not to exceed 
the sum of three dollars per day and transportation expenses as shall be in
curred." 

Section 1225-dl. "Charge for use of automobile. 'Vhen a public officer or 
~rnployee, except sheriffs or their deputies, is entitled to be paid his expenses 
Ill Performing a public duty, no charge shall be made, allowed, or paid for the 
use of an automobile in excess of seven cents per mile of actual and neces
sary travel." 

. Section 394. "Duty· in auditing claims. Said board of audit before approv
Ing a claim, shall determine: 

1. That the creation of the claim is clearly authorized by law. 
2. That the claim has been authorized by an officer or official •body having 

legal authority to so authorize and that the fact of such authorization has 
been certified to said ·board of audit by such officer or official body. 

3. That all legal requirements have been observed, including notice and 
OPPortunity for competition, if required by law. 
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4. That the claim is in proper form and duly verified. 
5. That the ·charges are reasonable, proper, and correct, and no part of 

said claim has been paid." 

From an examination of these statutes we conclude that: 

First: A district judge in the discharge of his official duties outside of the 
city or town of his residence, is entitled to the actual and necessary transporta
tion expenses as shall be incurred, subject however, to this limitation, that 
if he uses an automobile he shall not be allowed in excess of seven cents 
per mile for the miles actually traveled. 

Second: The State Board of Audit has the power and the duty to pass 
upon .the correctness and reasonableness of all such claims for actual and 
necessary traveling expense and to allow such claims in such amounts as they 
deem correct, proper, and reasonable. 

·u follows that the State Board of Audit is not required to allow seven cents 
per mile to district judges for use of an automobile for transportation in the 
discharge of their official duties :but may allow such amount not exceeding 
seven cents per mile as it deems reasonable, proper, and correct to cover the 
actual and necessary expenses of transportation incurred by district judges 
in the discharge of their official duties and may allow only five cents per mile 
for such transportation if the Board of Audit finds from the conditions and 
circumstances that such amount is reasonable and proper and all that is neces
sary. In other words, it is the duty of the Board of Audit to pass upon and 
determine the reasonableness and correctness of claims for use of an auto
mobile, and the only statutory limitation placed upon the exercise of that 
power is that it must not allow more than seven cents per mile. 

January 5, 1933. Auditm· of State: You have requested the opinion of this 
department on the following proposition: 

"A pay roll claim .for Sunday, January 1, 1933 and Monday, January 2, 1933, 
has been filed in the office of the Auditor of State •by former Attorney Gen
eral, John Fletcher, for the payment of ·salaries for these two days for the 
following assistant attorneys general and clerical force in the former attorney 
general's office, as !follows: 

Neill Garrett, Asst. Atty. Gen.-2 days, annual rate, $4,000.00 .......... $ 
Earl. Wisdom, Asst. Atty. Gen.-2 days, annual rate, $4,000.00 ......... . 
·Carl J. Stephens, Asst. Atty. Gen.-2 days, annual rate, $3,600.00 ....... . 
Oral S. Swift, Asst. Atty. Gen.-2 days, annual rate, $3,600.00 ......... . 
Hazel Webster Gross, Secretary-2· days, annual rate, $2,000.00 ....... . 
Mary Ward, filing clerk, 2 days, annual rate, $1,500.00 ............... . 
Lois Grimm, clerk, 2 days, annual rate, $1,500.00 ..................... . 
Emma Carlson, clerk, 2 days, annual rate, $1,500.00 ................... . 
Loy at Bland, stenographer, 2 days, annual rate, $1,200.00 ............. . 
Ethel Pickard, stenographer, 2 days, annual rate, $1,200.00 ........... . 

21.50 
21.50 
19.35 
19.35 
10.75 

8.06 
8.06 
8.06 
6.45 
6'.45 

Total ................................................. : . ..... $129.53 

"The Auditor of State would like an opinion from this department as to 
whether or not this claim should be allowed and warrants drawn therefor." 

In the first place, your attention is called particularly to Article 5, Section 12 
of the Constitution of the State of Iowa, and Section 511 of the 1931 Code of 
Iowa which are as follows, to-wit: 

"Article 5, Section 12, of the Constitution of Iowa. The General Assembly 
shall provide, by law, for the election of an attorney general •by the people, 
whose term of office shall be two years, and until his successor shall have 
been elected and qualified." 
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Section 511 of the 1931 Code of Iowa: "Term of office. The term of office 
of all officers chosen at a general election for a full term shall commence on 
the second secular day of January next thereafter, except when otherwise 
provided by the Constitution or by statute; ·that of an officer chosen to fill a 
vacancy shall commence as soon as he has qualified therefor." 

The Constitution provides a different time for the commencement of the 
term of a governor or lieutenant governor, and of the judges of the Supreme 
Court and district courts. They, therefore, will not •be affected by this opinion. 

Section 153-c1 of the 1931 Code of IO\Ya, has the .following provision for the 
fixing of the salary of the Attorney General which is as follows, to-wit: 

"153-cl. Salary. The salary of the attorney general shall be $6,000.00 per 
annum and the salaries of the first assistant attorney general and other as
sistant attorneys general shall ·be such as may be fixed •by law." 

This statute was passed by the 43rd General Assembly and has been in full 
operation and effect since July 1, 1931. 

Chapter 257 of the Acts of the 44th General Assembly, known as the Appro
priation Acts, provides for the salaries for the attorney general and his assistant 
attorneys general and clerical force, as follows, to-wit: 

Attorney General . _ ................................................. $6,000.00 
First Assistant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,000.00 
Second Assistant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,000.00 
Assistant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,600.00 
Assistant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,600.00 
Assistant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,600.00 
Secretary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,000.00 
File Clerks (not to exceed three) .................................... 4,500.00 
Stenographers (not to exceed two) .................................. 2,400.00 

The salaries provided for in this Act apply for each year of the biennium 
ooginning July 1, 1931, and ending June 30, 1933. 

Section 1218 of the 1931 Code of Iowa provides for the payment of the salaries 
of all officers authorized by the 1931 Code, as follows, to-wit: 

"1218. Salaries paid monthly. The salaries of all officers authorized in 
this Code shall ·be paid in equal monthly installments at the end of each month, 
and shall be in full compensation for services, except as otherwise expressly 
provided." 

It will be observed from the above and foregoing provisions of law that the 
term of office for the Attorney General shall he for two years, commencing 
with the secnd secular day of January next following his election and qualifi· 
cation, and that the term of office for the assistant attorneys general mentioned 
in the Appropriation Acts and for the clerical force provided for in said Appro
priation Acts, shall not be for a longer period than the term of the Atto~ney 
General who has the power to make said ap·pointments. All o.f the salaries of 
the assistant attorneys general and clerical .force mentioned in the Appropri
ation Acts and for which this claim was filed .for salaries for Sunday, January 
1, and Monday, January 2, 1933, have all ·been authorized by law .. It also should 
be observed that the Code of Iowa provides that all such salaries shall be paid 
in equal monthly installments at the end of each month and shall he in full 
compensation for all services except as otherwise expressly provided. There 
is no express provision in the Code or the Ap,propriation Acts for ad.ditfonal 
compensation for any special days within the term of office of said officers 
or appointees. 
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Your attention is called to a previous opinion of the Attorney General's office 
filed on February 6, 1922, wherein a similar question was raised by the Hun. 
Glenn C. Haynes who was Auditor of State. at that time. In this opinion the 
Attorney General ruled that such officers holding over until January 3rd sl13.ll 
receive no additional compensation and the officer qualifying on January 3rd, 
shall receive the full salary provided by statute for that particular office. It 
should also be noted that this opinion was recalled by the Attorney General 
on December 16, 1932. 

Your attention is further called to an opinion of the Attorney General'o 
office filed on January 12, 1927, by Attorney General John Fletcher, and given 
to the Hon. J. W. Long, who was Auditor of State at that time, wherein 
Attorney General Fletcher concurred in the former opinion and held that state 
officials shall receive no additional compensation for January first, second, and 
third. This opinion was recalled by the Attorney General on December 16, 
1932. 

Your attention is further called to another opinion filed December 16, 1932, 
from the office of Attorney General Fletcher and given to the Hun. C. Fred 
Porter, acting Auditor of State, wherein the Attorney General ruled that 
employees and officers of the state government are entitled to compensation 
for January first and second, 1933, if their services are terminated with the 
commencement of the terms of newly elected officers on January 3, 1933. In 
this latest previous opinion furnished .by the Attorney General's office, I can
not concur and it is therefore recalled. The laws of the State of Iowa with 
reference to the terms of office and the manner in which the salaries shall be 
paid have not been fundamentally changed. It is the law of Iowa and has 
been the law of Iowa for many years l:lst past that the salaries of all officers 
shall be paid in equal monthly installments at the end of each month and 
shall be in full compensation for all services. An examination of the records 
in your office will disclose that all of the assistant attorneys general and cleri
cal force of the Attorney General's office for the years 1931 and 1932 have 
been paid in full and that the last payment for same was made on December 
31, 1932. To allow this claim for services for Sunday, January first and Mon
day, January second, 1933, would in law and in fact be paying said officers 
sums in addition to the salaries provided for 'by the laws of this state. These 
assistant attorneys general and members of the clerical force of the Attorney 
General's office did not hold over after their regular terms had expired. The 
term of Attorney General John Fletcher did not expire until January 3, 1933. 
On January 3, 1933, the new Attorney General qualified and assumed the duties 
of the office. If any services were performed by the assistant attorneys gen
eral and the clerical force of the Attorney General's office on Sunday, January 
first, and Monday, January second, 1933, said services were under and within 
the period of their regular term of office. 

Therefore, it is the opinion of the Attorney General's office that the assist'lnt 
attorneys general and members of the clerical force of the Attorney General's 
office are not entitled to compensation for January first, and January second, 
1933. 

COUNTY RECORDER: A charge should be made for all certified copies. 
January 7, 1933. County Attorney, Oskaloosa. I Olea: You ask for an opinion 

as to the authority of the County Recorder to charge for certified copies of 
chattel mortgages which are filed in her office. 
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I wish to refer you to Paragraph 2 of Section 10031 of the Code of 1931. 
This section was mentioned in your letter of January 3rd. Under the provi
sions of Paragraph 2, your County Recorder is not only justified in charging, 
but according to law, should make a charge for all certified copies. It makes 
no difference whether the copy of the instrument is furnished for her or 
whether she prepared it herself. 

COUNTY RECORDER: No charge for marginal release. 
January 7, 1933. County Attorney, Muscatine. Io11·a: 
"Should the County Recorder charge a fee for a marginal release of a chat

tel mortgage which has been filed but not.recorded?" 

We are of the opinion that the County Recorder has no right to make such 
charge. Section 5177 of the Code of 1931, prior to the Forty-third General 
Assembly, did not contain any provision for a fee on marginal assignments or 
releases. The bill by which that section of the Code was amended by the 
Forty-third General Assembly, being House File No. 186, is as follows: 

"An Act 
Amending sections fifty-one hundred seventy-seven (5177) and ten thousand 

one hundred fifteen (10115) of the Code, 1927, relating to Marginal As£ignments 
or Releases of mortgages, contracts or other instruments constituting encum· 
brances on real estate. 

Be It Enacted by the General Assembly of the State of Iowa: 
Section 1. That section fifty-one hundred seventy-seven (5177) of the Code, 

1927, be amended ·by adding thereto the following: 
'3. For every marginal assignment or release (except those made by the 

Clerk of the District Court) twenty-five (25) cents.' 
Sec. 2. That section ten thousand one hundred fifteen (10115) of the Code, 

1927, be amended by adding thereto the following: 'As soon as a marginal 
assignment or release has been witnessed by the County Recorder, the County 
Re·corder shall forthwith index t·he same just as though such assignment or 
release had been by separate written instrument." 

You will note that House File No. 186, an Act of the Forty-third General 
Assembly, provides in the title that it amends Code Sections 5177 and 10115 
relating to Marginal Assignments or Releases of Mortgages, Contracts or othe1· 
instruments oonstitutin(J encumbrances on 1·eal estate. This Act does not pre
tend to amend any part of Chapter 437 of the Code o.f 1927. 

We wish also to call your attention to Section 10031 of the Code of 1931 
Which fixes the fees to ·be collected 1by ~he County Recorder under Chapter 437. 
This section reads as follows: 

"10031. Fees. The fees to be collected by the County Recorder under this 
chapter shall be as follows: 

1. For filing any instrument affecting the title to or incumbrance of per
sonal property, twenty-five cents each. 

2. For recording or making certified copies of such instruments, fifty cents 
for the first four hundred words and ten cents for each one hundred additional 
words or fraction thereof." 

It will also be noted that in House File No. 186, the Acts of the Forty-third 
General Assembly, no reference is made to Chapter 437 of the Code of 1927. 
The title expresses the purposes of the Act, that is, that it is an amendment 
to certain Code Sections relating to 11W1'(Jinal assionments or releases of certain 
instruments constituting e>ncumlwances on 1·cal estate. 

This office is therefore o.f the opinion that the County Recorder is not per
mitted to make any charge for a marginal release o.f a chattel mortgage which 
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was only filed and not recorded. She would, however, be entitled to ~harge 
for the filing of a release contained in a separate instrument. 

BOARD OF SUPERVISORS: Board of Supervisors may abolish office of 
County Engineer. 

January 7, 1933. County Attorney, Osceola, Iowa: You asked for an opinion 
on Section 4644-C-19 of the Code of 1931, that is, whether the :board of super
visors has authority to do away witk the office of county engineer. 

It is the opinion of this office that the board does not have such authority 
under the law. We wish to call your attention to Section 4644·C-19 wherein 
it provides as follows: 

"The board of supervisors s•hall employ one or more registered civil engi
neers who shall be known as county engineers. The board shall fix their term 
of employment which shall not exceed three years, but the tenure of office 
may be terminated at any time •by the board." 

This section I have quoted makes it mandatory on the ·board to employ a 
registered civil engineer. They have no other choice in the matter. 

The last one and one-half lines of said section apply only to the tenure of 
office of the particular 1person employed by the board. It does not provide for 
discontinuing the office. If the board terminates the contract with any par
ticular engineer employed by them, they must employ another. 

NEWSPAPER MEN ARE NOT EXEMPT FROM JURY SERVICE. 
January 9, 1933. You ask whether or not newspaper men are exempted from 

jury service. We wish to call your attention to Code Section 10843 of the Code 
of 1931, which reads as follows: 

"10343. Exemption. The following persons are exempt from liability to 
act as jurors: 

1. Persons holding office under the laws of the United States or of this 
state. 

2. Practicing attorneys, physicians, licensed embalmers, registered nurses, 
chiropra;ctors, osteopaths, veterinarians, registered pharmacists, dentists, and 
clergymen. 

3. Acting professors or teachers of any college, school, or other institu-
tion of learning. 

4. Persons disabled by bodily infirmity. 
5. Persons over sixty-five years of age. 
6. Active members of any fire company. 
7. Persons conscientiously opposed to acting as a juror because of religious 

faith." 
In addition to the exemptions rubove mentioned, members of a voluntary fire 

department and members of the militia are exempted from jury service. 

COUNTY OFFICER: County officer may reduce his own salary. 

January 9, 1933. County Atto1·ney, Oskaloosa. Iowa: We wish to acknowl
edge receipt of your letter of January 6th in which you ask for an opinion on 
the following proposition: Does the County Auditor have a legal right to pay 
the county officials of his county ten per cent less than the salary allowed 
by statute, provided he has received written instructions from said county 
officials to make such reductions? 

There is no law In this state which prohibits county officials from volun
tarily reducing their salaries, and if they do this, the County Auditor has a 
legal right to pay them the salary as reduced. 
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DUTIES BOARD OF SUPERVISORS: Relative to the deposit of public funds. 

January 9, 1933. County Attomey, Mount Pleasant, Iowa: You ask for an 
opinion in regard to the duties of the board of supervisors under Chapter 352-D1 
relative to the deposit of ptrblic funds. 

If ~'lr. Wisdom stated, as noted in your letter, that the treasurer and his 
bondsmen might 'be personally liable for funds deposited in a bank which he 
kr~w was not paying its outstanding obligations, regardless of Section 7420-DS, 
we positively agree with him. There is no question but what a County Treas
urer can 'be liwble because of negligence regardless of the provisions of the 
section above referred to. 

However, it is the duty of the supervisors to approve the depositories for 
the county funds, and the supervisors should use utmost care in designating 

· these depositories. It is the opinion of this office that if local banks are not 
paying their outstanding obligations, they should not :be named as depositories. 

COUNTY AUDITOR: Proper to issue warrants against the poor fnnd after 
the fund was overdrawn. 

January 9, 1933. County Auditor, Ceclar RaiJids, Iowa: Is it lawful for you 
ar County Auditor to issue warrants on the poor fund after it is exhausted? 
We have gone into the question and find that it has been the consistent ruling 
of this department that it was proper to issue warrants against the poor [und 
after the fund was overdrawn and that in that emergency, the proper procedure 
is .for the holder of the warrant to present it to the treasurer and have it 
stamped "not paid for want of funds." This is the procedure outlined by 
Sections 5258 and 5259 of the Code. I am enclosing a copy of an opinion 
written on the 30th day of June, 1932, covering this question. There are a 
number of opinions in this devartment to the same effect, and it seems to have · 
been the settled practice during all the time these laws have been in effect 
and I see no reason for a change in opinion on the procedure at this time. 

··1 am not unmindful of the fact that there appears to be some conflict be· 
tween the sections rubove referred to and Section 380 of the Code and. yet, 
S.ection 380 has nothing to do with the question of issuing warrants nor of 
having them stamped "not paid for want of funds," and it would seem to UH 

that said Section 380 can be given, and should be given, under the circum
stances, a construction that will make it possible to reconcile Sections 5258 
and 5259. In any event there is nothing in Section 380 which repeals or 
modifies the law authorizing the auditor to issue warrants against the poor 
fnnd as provided in Section 5259. 

AUDITOR OF STATE: Section 7268 o.f the 1931 Code of Iowa. 

January 10, 1933. Auditor of State, Des Moines, Iowa: We are in receipt 
of your letter of January 6th relative to the situation in Clarke county and 
in which you ask for an opinion on the following: 

"On September 25, 1907, the school fund loan was made on Lots 77, 78, 79, 
80, 108, 109 and 110, in the town of Jamison, Clarke County, Iowa. Since that 
time, the property has changed hands several times and the taxes were not 
paid, and a Treasurer's Deed was issued to Mr. Pankhurst June 26, 1930, and 
the school fund loan of $100.00 was never satisfied. The interest was not 
Paid for the last eight years. The question is whether the school fund loan 
is still a lien on this real estate." 

It is the opinion of this office that this loan is still a valid and cxiotiug 
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lien on the real estate above described. Se<:tion 7268' of the Code of 1931 con
t3 ins the following provision: 

"In all cases where the real estate is mortgaged or otherwise encumbered 
to the school, agricultural <:ollege, or university fund, the interest of the person 
who holds the fee shall alone be sold for taxes, and in no case shall the 
lien or interest of the State be affected by any sale thereof. The foregoing 
provision shall include all lands exempt from taxation by law, and any legal 
or equitable estate therein held, possessed, or claimed for any public purpose, 
and no assessment or taxation of any such lands, nor the payment of any such 
tax by any person, or the sale and conveyance for taxes of any such lands, 
snall in any manner affect the right or title to the public therein, or confer 
upon the purchaser or person who pays such taxes any right or interest in 
such land." 

We also call your attention to Section H05· of the Code of 1931, which pro
vides as follows: 

"Lapse of time shall in no case be a bar to any action to recover any part 
of the school fund, nor shall it prevent the introduction of evidence in such an 
action, any provision in this code to the contrary notwithstanding." 

In view of the provisions of the two sections above cited, this office is of the 
opinion that your mortgage is still a valid and existing lien on the real estate 
hereinbefore described and that the sale of the land for taxes does not in any 
way destroy or impair the validity of your mortgage. 

January 10, 1933. Auditor of State, Des Moines, Io1w: You ask for an 
opinion from this office on the right to pay salary to the Hun. Hubert Utter
back, who holds a certificate from the Secretary of State to show that he was 
elected Justice of the Supreme Court of this ·state, and also the right to pay 
salary and traveling expense to the Hon. J. P. Tinley, who holds a certificate 
C•f election from the Secretary of State to show that he was elected Judge uf 
the 15th Judicial District of the State of Iowa. 

The general rule is that one who holds a certificate of election to office, 
regular on its face, and who has duly qualified, is prima facie entitled to the 
office at the beginning of the term for Wi1ich he holds the certificate of election, 
as against the incumbent holding over .from the preceding term, even though 
a proceeding to contest the legality of his election is pending. 

DeShazo vs. Davis, 157 Va., 517, 162 S. E., 320. 81 A. L. R., 614. 
In connection with the case a•bove cited, a lengthy and interesting imnota

tion is given on ,page 620 and following of Vol. 81, A. L. R. I have re:.td 
sev<>ral of the cases cited in this annotation, all of which follow the rule above 
stated. 

The general rule also prevails, as laid down by the great majority of our 
courts, that the payment of the salary to a de facto officer is a good defense 
to a later suit commenced by the de jure officer to recover said salary or 
compensation from the public :body, after establishing his title to the said 
office. 

Hittell vs. City of Chicago, 327 Ill., 443, 158 N. E., 683, 55 A. L. R., Page 994. 
Also see annotation in 55 A. L. R., Page 997, and following. 

The Iowa courts have folfowed this general rule, •but have not gone quite 
as far as the Hittell case. In Iowa, tile rule seems to be that a good faith 
payment to tile de facto officer is a valid defense. In other worus, they recog
nize that a payment in bad faith would preclude the public body from relying 
ou the defense of payment. 
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Brown vs. Tama County (1904), 122 Iowa, 745, 98 N. W., 562. 
101 Am. St. Rep., 296. 
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The courts, however, seem to agree that mere knowledge of a contest is not 
b~d faith, and that payment of the salary to the de facto officer regardless of 
notice of the contest is not such 1bad faith as would preclude the defense of 
payment in a later suit brought by the de jure officer who has been successful 
il1 the election contest. It has been held, however, in the case of Luth vs. 
Kansas City, 203 Mo. App., 110, 218 S. W., 901, that the city did not act in 
good faith in paying to a de facto officer back salary, which had accrued for 
several months, after regular payments had been stopped by an injunction 
pending a decision by the Supreme Court as to which of the two claimants 
were entitled to the office. 

It has been stated, "that the public body Is not interested in the outcome of 
the contest, which is merely the private and individual concern of the parties 
thereto, and that it is not so much interested in who should draw the salary 
as in having the duties of the office faithfully discharged; that disbursing 
officers are not clothed with judicial power to determine whether or not a 
person vested with the indicia of an office and performing the dutieg, of such 
office is, in fact, a de jure officer, where there has been no judicial determina
tion of such fact. To require the public authorities to withhold the pay of an 
incumbent or public officer until a judicial decision, or pay the same at the 
PE:'ril of having to pay the same a second time, would be a source of much 
embarrassment and greatly tend to impair the efficiency of the public service. 

In addition to these rules as laid down by the courts, Section 12427 of the 
Code of 1931 provides as follows: 

"'Vhen judgment has ·been rendered in favor of the claimant he may, at 
any time within one year thereafter, bring an action against the defendant, 
and recover damages he has sustained by reason of the act of the defendant." 

Under this section, anyone who has been prevented from holding an office 
a:·nd who later under contest establishes his right to the office may su~ the 
person who deprived him of his right to the office for damages. There is no 
question but that an element of damage would he the amount of compensation, 
salary, or other remuneration which he would have received, had he not been 
deprived of holding said office. 

This office is of the opinion that you should be concerned with the following: 

1. Does the person asking the salary have a certificate of election, proper 
on its face, entitling him to hold the office for which he seeks to draw the 
salary? 

2. Is that person actually serving in said office? 
3. Have you been enjoined from making such payment? 

If the officer does hold a cert,ficate of election, proper on its face, has 
qualified for the offi.ce, and is serving in such capacity, you have a right to 
)Jay his salary, unless you have been enjoined from so doing. 

SHERIFF: A minor may be appointed deputy sheriff. 
January 10, 1933. County Attorney, Kanawha, Iowa: We are in receipt of 

Your letter of January 4th in which you ask us to advise you whether or not 
a minor is eligible to qualify for the office of deputy sheriff of this st:~te. 

We know of no law preventing a minor from acting as deputy sheriff. 
Whether or not it is good policy to appoint a minor is a matter for your 
sheriff to decide. 



62 REPORT OF THE ATTORNEY GENERAL 

January 11, 1933. County Attorney, Mason City, Iowa: We are in receipt 
of your letter of January 5th with which you enclose a copy of a letter of 
December 6th forwardt:;d to Attorney General Fletcher, and In which you ask 
for an opinion on the care required in storing dynamite when sold by hard
ware store. 

There is no state law fixing any particular requirements in connection with 
the storing of dynamite or other explosives, with exception of the care to be 
exercised in connection with mines. However, Sections 5763 and 5764 of the 
Code of 1931 provide that cities and towns shall have power to provide for 
the inspection of all places used for the storage of explosives or inflammable 
substance or materials, and also to regulate the transportation and keeping 
of.gun powder, etc. 

Of course any store keeper or seller of dynamite or other high explosive 
must use due ~re, otherwise he would be liable because of negligence. You 
are no doubt in as good a position as we are to say what the due care shall 
consist of. The due care required of anyone depends on the business he is 
engaged in or the duty he is performing. Greater care of course is required 
in connection with the handling of dynamite or other explosives than would 
!Je required in handling other materials. Anyone handling dynamite or other 
explosives should take such precaution as will protect the general public. 

NOTARY PUBLIC. 
January 11, 1933. Governor of the State of Iowa, Des Moines, Iowa: We are 

in receipt of the letter of January lOth addressed to you by Mr. Brayley of 
·washta, Iowa, relative to a commission as notary public. 

It is the opinion of this office that it is legal for an agent of the Sinclair 
Refining Company to take acknowledgments on gas tax refund applications 
when acting as a salesman for the company. 

It will not be necessary for him to buy a new stamp for the reason that the 
stamp which he used in Cherokee, we assume is• similar to the stamps used 
all over the State of Iowa, in that it does not have the name of the county on it. 

BOARD OF SUPERVISORS: Farm Bureau dues must ·be paid in January. 
January 11, 1933. Attorney at Law, Leon, Iowa: We are in receipt of your 

letter of January 7th in which you ask for the opinion of tliis office on the 
following proposition: 

When does the l~arm Bureau have to have its 200 paid-up members, in 
order to draw money from the County for any particular year? 

Section 2926 of the Code of 1931 contains the following: 
"Article 4. The yearly dues of the members of this corporation shall he 

nut less than one dollar, payable at the time of applying for membership and 
on the first Monday in January of each year thereafter. No member having 
once paid his nues shall forfeit his membership until his subsequent dues are 
six months in arrears." 

Under this section, the dues are payable at the time of applying for mem
bership and on the first Monday In January of each year thereafter. 

Section 2930 of the Code provides that In order to obtain the ap·propriation 
from the ·county, the organization must have at least 200 bona fide members, 
whose aggregate yearly membership dues and pledges to such organization, 
amount to not less than $1,000.00. 

It is the opinion of this office that when the dues are required to be paid 
in January, the membership list does not contain a list of bona fide members, 
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if the dues are not collected until December. It would seem that the reason 
for collecting those dues in December would be for the sole purpose of obtain· 
ing this $2,000.00. 

We also wish to call your attention to Section 2938 of the Code of 1931, 
which provides that the books, papers and records of the association shall at 
a!! times be open to the inspection of the Department and to the board of 
supervisors, or anyone appointed by the board, to make such inspection. We 
are of the opinion that this section should be construed with all of the other 
s!'ctions of this chapter, and that the board of supervisors has a right to satisfy 
it&elf whether or not the membership of the corporation is a bona fide mem· 
bership before making the appropriation. 

GASOLINE TAX-Refund, Section 5093-a8. 
January 12, 1933. Treasurer of State, Des Moines, Io1ca: We are replying 

to your request of January 11th for an opinion on Section 5093-aS of the Colle 
of 1931 relative to claims for refunds or reimbursements on account of license 
fees paid by him {or gasoline not used upon public streets of the city or town 
in the state. 

This office is of the opinion that these claims should not be allowed by you 
or paid by you until referred to and passed upon by the State Board of Audit. 
Section 393 of the Code of 1931 contains the following provision: 

"All claims for money due from the state, to be paid from the state treasury, 
except the monthly or annual salaries of the various officers and employees 
whose salarie·s are fixed by law, shall be approved and certified by the State 
Board of Audit ·before warrants in payment of the same are drawn." 

It was undoubtedly the intention of the legislature relative to Section 5098-al 
that these claims be referred to the State Board of Audit, for the reason that 
there is no provision in Section 5093-a8 for any rules or regulations or for any 
hearing in said claims. Under Section 395 of the Code of 1931, provision iR 
made for rules and regulations to 1be adopted :by the Board of Audit, in order 

··t:o determine the absolute accuracy of every claim, and said section provides 
that the •board may require such further information as will enable it ·to dis-

. charge its duty and fully ·protect the st-ate. It further provides for the exami
nation of claimants under oath. 

Section 5.093-aS does not, nor does any other seotion contained in Chapter 
251-Al, make any 'provision for such hearing or for the adoption of rules and 
regulations concerning said claims. 

This office is therefore of the opinion that all of these claims should be 
referred to the State Board of Audit. 

January 12, 1933. City Solicitor, Keokuk, Iowa: We are in receipt of your 
letter of January lOth with enclosed copy of the proposed ordinance relative 
to the sale apd weighing of coal. 

This office is of ·the opinion that ·such an ordinance could not be enforced 
-against persons who have complied with Cha:pter 165 of the Code of 1931. 
You will note that Section 3274 of the Code provides as .follows: 

"Commodities weighed upon any scale ·bearing the inspection card, issued 
by the department, shall not be required to be reweighed by any ordinance of 
any city or town or city under special charter or under the commission form 
of government, nor shall their sale, at the weights so ascertained, and be
cause thereof, be, by such ordinance, prohibited or restricted." 
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January 13, 1933. Amana Society, Amana, !Oica: Your letter of January 
lOth asks for an opinion from this office on the following matter: 

"Would it be legal for the Amana Society to operate the physicians' and 
dentists' offices as a corporation business?" 

In giving you this opinion, we would first quote to you Section 2439 of the 
Code of 1931, which provides as follows: 

"No person shall engage in the practice of medicine and surgery, podiatry, 
'osteopathy,' 'osteopathy and surgery,' chiropractic, nursing, dentistry, dental 
hygiene, optometry, pharmacy, cosmetology, barbering, or embalming as de
fined in the following chapters of this title, unless he shall have obtained 
from the state department of health a license for that purpose." 

In the case of People vs. Painless Parker, Dentist, 275 Pac., 928, at pages 
93.0 and 931, the Supreme Court of Colorado made the following statement: 

"Law, medicine, and dentistry are generally considered as learned profes
sions. Neither is an ordinary trade or calling which all citizens alike may 
pursue. The state in its sovereign capacity is vested with the indefinable 
police power, which includes the power to conserve and protect the public 
health. Only those who are qualified by statute and experience to practice 
dentistry may do so, if the Legislature sees fit so to ordain. That body may 
lawfully provide, as it has done in Colorado, that only those who by study of 
the science and art of dentistry show that they are properly qualified may 
practice dentistry. * * * * And if a natural person, a human being, or a 
private corporation, an artificial person, is unable to meet or fulfill the reason
able conditions by compliance with which only the state confers a right to 
engage in the practice of a profession, he or it may not be heard to complain. 
He is deprived of no constitutional or statutory right whether the inability 
to -comply with the regulations of the Legislature is due, as in the case of a 
corporation, to natural or inherent difficulties or inability, or in the case of a 
natural person or a human being, to bring himself within the requirements 
because of his mental or moral unfitness." 

In the -State of ~ew York, it was held that the denial of the application fileJ 
by a corporation organized to do a general law anJ colle-ction .business was 
proper. The court placed the denial upon the ground that the corporation 
was not one whose existence, organization, or incorporation it was authorized 
to approve and said that it was not necess•ary to determine just what portion 
of its business the statute prohibited. · 

In re Associated Lawyers Company. 134 App. Div., 350, 119 N. Y. 
Supp., 77. 

It was also held in the same state that since the corporation is not an attor
ney a.t law, it could not practice law through lawyers employed by it. 

In re Cooperative Law Company. 198 N. Y., 479, 92 N. E., 15. 
You will note that Section 2439 of the Code makes· no provision .for firms 

or corporations obtaining licenses. It provides that no person shall engage in 
the practice of certain ·professions without first having obtained· the license. 
The courts in holding that corporations were not entitled to practice these 
professions have generally supported their decisions on the th-eory that the 
public •should be protected from unlicensed persons practicing such professions, 
and further that the grouting of licenses to corporations would leave the field 
open to quacks and other persons who would not be interested in the advance
ment of the medical profession, or the protection of the public, but merely 
interested in their own financial gain. 

In case any member of the corporation desires to carry on the profession of 
physician and surgeon or dentistry, osuch person should secure the proper 
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license therefor and should operate and carry on such profession as an indi
vidual, the same as any other professional man does under our law. 

It is, therefore, the opinion of this office that the medical, surgical and 
dental profes•sions could not be carried on in your society as a corporation 
business. 

The County Board of Supervisors have authority to approve the number and 
to dictate the number that m·ay be employed in recorder's office. 
January 13, 1933. County .1ttorJley, Ureenfielll, !Olea: \Ve are in receipt 

of your letter of January 11th in which you ask for an opinion from this Office 
on the following proposition: 

"Does the Board of Supervisors of Adair County have authority to di5con
tinue the office of Deputy County Recorder?" 

Section 5238 of the Code provides as follows: 
"Each county auditor, treasurer, recorder, sheriff, county at·torney, clerk of 

the district court, coroner, and county superintendent of schools, may, with 
the approval of the board of supervisors, appoint one or more deputies or as
sistants, respectively, not holding a county office, for whose acts he shall 
be responsible. The number of deputies, assistants, and clerks for each office 
shall be determined by the board of supervisors, and such number together 
with the approval of each appointment shall be by resolution made of record 
in the proceedings of such board." 

It is clear that under the provisions of the section above quoted, the boart.! 
has authority to order the County Recorder not to employ a deputy. Section 
5238 must be construed to mean that the recorder may appoint one or more 
deputies, with the approval of the Board of Supervisors. This means that the 
Board of Supervisors have authority to approve the number and to dictate the 
number which may be employed. 

COUNTY RECORDER: Should charge a fee for filing satisfaction or releases of 
mortgages and seed liens held by the Crop Production Loan office. 
January 13, 1933. County Attorney, 1l'ebste1' City, Iotca: \Ve are in receipt 

of your letter of January 11th along with the copy of a letter received by your 
County Heconler from the Crop Production Loan Office. \Ve note that you 

· desire an opinion on the following proposition: 

"Should the County Recorder make a charge for filing the satisfaction or 
releases of mortgages and seed liens held by the Crop Production Loan Office, 
Minneapolis, ·Minnesota?" 

A few days ago, this Office gave out the opinion that no charge should be 
made by the County Re-corder for a marginal release of a chattel mortgage 
which had not been recorded but merely filed. However, if this is a written 
release forwarded to your County Hecorder, he should charge the ordinary 
fee as provided by statute, regardless of who was the holder of the mortgage .. 

Municipal electric· company or public utility does not have legal right to 
furnish electric· energy to the U. S. Postal Department. 
January 14, 1933. Count11 Attorney, llfaquoketa, !Olea: We are in receipt 

of your letter of .January 12th asking for an opinion on the following proposi
tion: 

"May a municipal electric company or public utility company offer bids 
or furnish electric energy to the United States Postal Department at a lower 
rate than fixed by ordinance enacted under Section 6143 of the Code of 1931 ?" 

It is the opinion of this office that the company does not have the legal 
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right to furnish electric energy at a lower rate than fixed by the city ordinance 
enacted under Section G143. If you will read the case of Incorporated Town 
of Mapleton vs. Iowa Public Service Company, 209 Iowa, 400, 223 N. \V., 476, 
you will find the authority for our opinion. 

ELECTION: Special election to fill vacancies. 
January 14, 1933. In regard to the manner and method of filling vacancies 

of state senators, I beg to advise that it is my opinion tint Section 12 of 
Article 3 and Section 1158 of the Code are controlling. Section 12 of Article 3 
is as follows: 

"\Vhen vacancies occur in either house, the Governor or the person exer
cising the functions of Governor shall issue writs of election to fill such 
vacancies." 

Section 1158 is as follows: 
"Special Election to Fill Vacancies. A sr,ecial election to fill a vacancy 

shall 'be held for a representative in Congress, or Senator or Representative 
in the General Assembly when the body in wllich such vacancy exists is in ses
sion or will convene prior to the next general election and the Governor shall 
order such special election at the earliest practicable time, giving 10 days' 
notice thereof." 

It therefore seems clear that it is both the privilege and the duty of the 
Gove-rnor to order a special election to fill the vacancy. 

TAX EXEMPTION: Civil \Var Veteran. 
January 16, 1933. County ."dtonli'Jf. Boon!'. Iou·a: \Ve are in rec-eipt of your 

letter of January 11th in which you ask for an opinion from this office on 
the followin:;- proposition: 

"A widow of a veteran of the civil war, who was entitled to the tax exemp
tion of her husband, died on the 1st day of July, 1n2. The treasurer and 
auditor now seek to collect from the heirs, the taxes which would have been 
assessed on said property for the year of 1932, had it not been for the ex
emption to which the widow was entitled. The question is whether or not 
the taxing body has a right to ·collect the taxes for the year of 1932 from the 
heirs or from the property which they inherit." 

Section 6943 of the Code is in part as .follows: 

"The following exemptions from taxation shall be allowed: 
1. The property, not to exceed $3,000.00 in actual value, and poll tax of any 

honorably discharged union soldier, sailor, or marine of the 1\lexican \Var 
or the \Var of the Rebellion." 0 

The widow of this veteran was alive on January 1, 1932, and her property 
was assessed as of that date. On that elate, she was exempted from the pay
ment of the tax on the $3,000.00 in actu[ll value of her propmty. The heirs 
were not the owners of the property on January 1, 1932. The taxing body 
cannot now levy a tax against those heirs against the property which they 
did not own on that date. 

COUNTY AUDITOR: Funds received from redemption from tax sale is not 
a public fund. 
January 16, 1933. County Attorney. Oskaloosa. Iou·a: \Ve are in receipt 

of your Jetter of January 12th in whic-h you ask for the opinion of this office 
on the following subject: 

"(1) Is money which was paid to the County Auditor in redemption of 
land from a t[IX sale to be construed as public funds'? 

"(2) Is the County Auditor personally liable in case this deposit is not 
construed as a public fund under Section 352-D1 of the Code of 1931 ?" 
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Answering your first proposition, this office is of the opinion that the fund 
is not and cannot he held to be a public ,fund. The statute provides that 
redemption may be made at any time ·before the right of redemption is cut 
off, by the ]Jayment to the auditor, to be helcl by him subject to the order of 
the purchaser of the amount for which the same was sold, etc. This money 
is merely paid to the auditor for the benefit of the purchaser and cannot be 
considered as a public fund. 

In view of the opinion that lYe have given you relative to your first proposi· 
tion, we do not feel that we should give an opinion on the second, except to 
say that if an action is commenced against your County Auditor in his indi· 
vidual capacity, he could not ·be held person:11ly liable, unless he was negligent 
in the handling of these funds. 

Board of Supervisors may raise or lower the salary of the County Superin· 
tendent of Schools. 
January 16, 1933. County Atto1·ney, OranrJc' City. l01ca: This office is in 

receipt of your letter of January 12th in which you ask for an opinion on the 
following subject: 

"Has the Board of Supervisors power and authority on its own motion to 
reduce the salary of the County Superintendent from $2,400.00 to $1,800.00 ?" 

Section 5232 of the Code of 1931 provides as follows: 
"Each county superintendent of schools shall receive an annual salary of 

not less than eighteen hundred dollars, and such additional compensation as 
may be allowed by the board of supervisors in each particular county, but in no 
case to exceed three thousand dollars." 

Under this section, the Board of Supervisors can raise or lower the salary 
for that office at any time, provided they do not go ·below the minimum or 
above the maximum. We wish to call your attention to the case of Morris 
vs. Hosmer, et a!., 182 Iowa, 883, 166 N. W., 295. Although this case was 
decided under a prior statute, yet the statute was similar and in the opinion 
the court does not question the authority of the 'board to raise or lower the 
s«lary ·so long as it stays within the statutory limit. 

COUNTY TREASURER: Section 7412 of 1931 Code. 
January 16, 1933. County Attorney, Reel Oak, Iowa: 'iVe are in receipt of 

your letter of January 13th in which you ask for the opinion of this office 
on the following proposition: 

"Is it legal for the County Treasurer to keep the county funds in a safe or 
vault, or is he compelled to deposit them in banks approved by the Board of 
Supervisors?" 

Section 7412 of the Code of 1931 provides. as follows: 
"The state treasurer and each county treasurer shall at all times keep all 

funds coming into their possession as public money, in a vault or safe, to be 
Provided for that purpose, or in some bank legally designated as a depository 
for such funds." · 

Under this section above quoted, the treasurer shall keep all funds either in 
a vault or in the legally designated depository. 

Se·ction 7 420-d1 provides in part as follows: 

"Shall deposit all funds in their hands in such banks as are first approved 
by the Executive Council, Board of Supervisors, etc." 

If all of these funds belonging to the county were ke·pt in a vault which was 
not properly equipped with devices for protection, there might be a question 
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of negligence arise, in case the funds were lost. \Ve can see no reason why 
the Board of Supervisors or the County Treasurer would want to take such 
chance when they arc protected by Chapter :Jii2-D1 of the Code of 1931. 

Special election to fill a vacancy. 
January 16, 19:J3. I submit the following opmwn of this Department with 

regard to the manner and form of filling the vacancy in the 4th Senatorial 
District created by the untimely death of the late Senator Judd. 

\Vhen vacancies occur in either house, the Governor or the pen;on exer
cising the functions of Governor, shall issue writs of election to fill such 
vacancies. 

Article III, Section 12, Constitution of Iowa. 
A· special election to fill a vacancy shall be held for a reprnscntative in Con

gress, or senator, or representative in the General Assembly, when the body 
in which such vacancy exists is in session * * * * * and the Governor, at the 
earliest .practicable time, shall order such special election giving 10 days' 
notice thereof. 

Section 115S of the 1931 Code of Iowa. 
As soon as the Governor issues his pro·clamation for this special cledion, the 

sheriff in Lucas county and the sheriff in Wayne county shall give at least 
10 days' notice thereof by causing a copy of such proclamation to be published 
in some- newspaper printed in the county; or, if there be no such paper, by 
posting such copy in at least five o,f the most public places in the county. 

Sections 508 and 509 of the 1931 Code of Iowa. 
The next step would be for the calling of a district convention for the pur

pose of making nominations to be voted upon at this special election. The 
District Central Committee, through its chairman, ·shall, as soon as practkable 
after the necessity for such convention is known, issue a cali for such sena
torial * * * * * convention, and immediately file a copy thereof with each 
county auditor in the district. Said call shall state the number of delegates 
to which each county will ·be entitled, the time and place of holding the con
vention and the purpose thereof. 

Section 629 of the 1931 Code of Iowa. 
The col)nty auditor, in case the district delegates for his county have nut 

been selected, shall deliver a copy" of said call to the chairman of the conven
tion which selects said delegates. 

Section 630 of the 1931 Code of Iowa. 
The organization of the district convention and the proccllure therein shall 

bp substantially the same as in the state convention. 
Section 631, 1931 Code of Iowa. 

A nomination to be voted upon at a s.pecial election an<! occasionc<l hy a 
vacancy in the office of *· * * * *, senator in the General Assembly for a 
district composed of more than one county, shall be made by a convention 
duly called by the District Central Committee. 

Section 610 of the 1931 Code of Iowa. 
\Vhen a nomination is directed to be made by a district convention composed 

of more than one county, and the county convention, in any county O!f the 
district, has adjourned without selecting delegates to such convention, the 
county convention shall be re-convened for the purpose of making such election. 

Section 612, Code of Iowa, 1931. 
In case the county conventions, which were held last summer, adjourned 
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without selecting delegates to the senatorial district conventions, each one 
of said conventions will now have to be re-convened for the purpose of select
ing such delegates. In case the delegates had alre:1dy been selected it would 
not be necessary to re-convene said conventions. In the latter case the call 
should be directed to the delegates selected 1by the respective county conven
tions to assemble at the place and time directed by the senatorial district 
central committee for the purpose of making the nomination to fill this vacancy. 

Section 612, Code of Iowa, 1931. 
It would not be possible or legal to hold a mass convention of the district 

for the purpose of selecting delegates. The nominations must be made by 
delegates to the district convention selected by each county convention. 

As I understand the situation, your county has already elected a member 
o[ the party central committee for the 4th senatorial district. This was in 
accordance with paragraph 5 of Section 624 o1' the Code of 1931. I have been 
informed that the other county in this district did not elect a senatorial dis
trict committeeman. This vacancy in the district senatorial committee should 
not prevent the operation of the law with respect· to calling of this district 
convention. It is our opinion that the member of this district central com
mittee selected by your county may act as chairman for the -purpose of issuing 
the call for the district convention. 

Former county officers are not entitled to additional pay for services per
formed on January 1 and 2, 1933. 

January 17, 1933. County .4ttorney, Tipton, Iowa: ·we are in receipt of your 
letter of January 12th in which you ask for an opinion from this office on the 
following proposition: 

"The newly elected county officials In this county qualified and started in 
the performance of their duties at noon of the second secular da¥ of January, 
1933, the former officials continuing to discharge the duties of the office until 
that time. Are the former county officials entitled to pay for January 1 and 
2, 1933 ?" 

On January 5, 1933, this office rendered an opinion relative to the· salaries 
of state officers, in which opinion it was ruled that the outgoing state officers 
should not draw pay for the first and second days of January. 

We feel that this rule applies equally to the county officers. 
Section 1218 of the Code provides for the payment of the salaries of all 

officers authorized 1by the Code of 1931 as follows: 
"The salaries of all officers authorized in this code shall be paid in equal 

monthly installments at the end of each month, and shall be in full compensa
tion for all services, except as other·wise expressly provided." 

Section 511 of the 1931 Code of Iowa provides as follows: 
"The term of office of all officers ·chosen at a general election for a full 

term shall commence on the second secular day of January next thereafter, 
except when otherwise provided by the constitution or 'bY s·tatute; that of 
an officer chosen to fill a vacancy shall commence as soon as he has qualified 
therefor." 

Section 520 of the 1931 Code· of Iowa provides as follows, to-wit: 
"There shall ·be elected in each county, at ea-ch general election, an auditor, 

a treasurer, a clerk of the district court, a sheriff, a recorder of deeds, a county 
attorney, and a coroner, who shall hold office for the term of two years." 

Section 521 of the 1931 Code of Iowa provides as follows, to-wit: 
"There shall be elected, biennially, in counties and townships, members of 

the ,board of supervisor:;; and township trustees, respectively. i'or a term of 
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three years to succeed those whose terms of office will expire on the second 
secular day of January following said election; there shall also be elected a 
member or members for a term of three years to succeed those whose terms 
will expire on the second secular day in January one year later than the 
aforesaid date. It shall be specified on the ballot when each shall begin his 
term of office." 

Section 1145 of the 1931 Co:le of Iowa provides as follows, to-wit: 
"Except when otherwise provided, every officer elected or appointed for a 

fixed term shall hold office until his successor is elected and qualified, unless 
he resigns, or is removed or suspended, as provided by law." 

The above quoted sections of our law are controlling with reference to the 
trmure of office and payment of salaries of all county officials. It will be 
obser-ved that the term of office for said officials begins on the second se-~ular 
day of January next follo,ving their election and continues for a period of 
two years thereafter. Therefore, the term of office of the former officials of 
your county did not expire until the second secular day of January, 1933. 
These officials were required to serve under their term of office for January 
1st and 2nd, 1933, and cannot be considered to be holding over after their term 
had expired. Their full term of office was from the, second secular day of 
January, 1931, until the second secular day of January, 1933. The fact that 
January 1, 1933, was Sunday and that January 2, 1933, was observed as a 
holiday cannot make any legal difference. These officials were paid, or should 
have been paid, their annual salary in equal monthly installments at the end 
ol' each month during their term of office. Their last monthly installment 
warrant, which they received on December 31, 1932, paid them in full for their 
services. 

Therefore; it is the opinion of this Department that these former officers 
would not 'be entitled to any additional pay for any services that they might 
have performed on January 1st and 2nd, 1933. 

Husband and wife who have actually served and were honorably discharged 
are entitled to the 'benefits granted under Par. 3 of Section 6946. 
January 18, 1933. County Attorney, Vinto?:t, Iowa: We are in receipt of your 

letter of January 5th asking for an opinion from this office on the following 
vroposition: 

"Is Mabel E. Smith, who served in the U. S. Naval Reserve, Bureau of 
~avig-ation, Yeoman (F) Third Class, and was in actual duty at the Great 
Lakes, entitled to the benefits under Paragraph 3 of Section 6946 of the Code 
of 1931?" 

Upon investigation, this office learns that per,sons who served in the capacity 
in which :\label E. Smith served were actually enlisted. That when they 
were discharged, they received the $60.00 bonus. That they also received the 
adjusted compensation under the federal laws and are entitled to the benefits 
of the disability compensation. 

\Ve are reliably informed that such '!lersons were actually in the Navy, 
although they were enrolled for land duty and did clerical work in the offices. 

We are therefore ?f the opinion that she is entitled to the benefits granted 
under Paragraph 3 of Section 6946. 

Your second provosition is: 
"Is the husband of Mabel E. Smith, who also served in the War with 

Germany, and who was honorably discharged, entitled to the benefits under 
this Section. In other words can the husband and wife each take advantag3 of 
tllis Jlruvisiun "?" 
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It is the opinion of this office that, if the husband and wife both actually 
served and were honorably discharged, each of them is entitled to the benefits 
under the law. 

Membership and appropriation for F'arm Aid Associations. 
January 18, 1933. County Attorney, Bedford, Iotca: A few days ago you 

were in this office requesting an opinion on the following proposition: 
"Is it mandatory on the Board of Supervisors to make the a.ppropriation 

provided for in Section 2930 of the Code of 1931, when the Secretary and 
Treasurer of a Farm Aid Association, organized ·under Chapter 138 of the 
Code of 1931, have certified to the Board of Supervisors that the organization 
has at least 200 bona fide members, whose aggregate yearly membership dues 
and pledges to such organization amount to not less than $1,000.00 ?" 

Se~tion 2930 of the Code of 1931 provides in part as follows: 

"\Vhen Articles of Incorporation have been filed as provided by this Chapter 
and the Secretary and Treasurer of the corporation have certified to the 
Board of Supervisors of such county that the organization has at least 200 
bona fide members, whose aggregate yearly membership dues and pledges to 
such organization amount to not less than $1,000.00, the Board of Su.pervisors 
shall appropriate to such organization from the general fund of the county 
a sum double the amount of the aggregate of such dues and pledges. * * *" 

Article 4 of the Articles of Incorporation, contained in Section 2926 of the 
Code, .provides as follows: 

"Article 4. The yearly dues of the members of this corporation shall be 
not less than One Dollar, payable at the time of applying for membership 
and on the first Monday in January of each year thereafter. No member 
having once paid his dues shall forfeit his membership until his subsequent 
dues are six months in arrears." 

Section 2938 of the Code of 1931 provides for the filing nf detailed reports 
with ·the County Auditor, and further provides that , the books, papers, and 
records of the association shall at all times be open to the inspection of the 
Department of Agriculture and to the Board of Supervisors, or anyone appointed 
by the board to make such ins•pection. 

Article 4 of the Articles of Incorporation provides that the dues shall be 
payUJble at the time of applying for membership and on the first Monday in 
January of each year therea.fter. Section 2930 provides that the board shall 
make the appropriation when it is certified that the organization has at least 
200 bona fide members, whose aggregate yearly membership (lues and 1lled{lrg 
to the organization amottnt to not less than $1,000.00. 

This office is of the opinion that all of the sections of Chapter 138 of the 
Code of 1931 must ·be construed together. It was not the intention of the 
legislature to require the Board of Supervisors to make· such an appropriation 
merely upon the certification by the secretary and treasurer of an organization 
that said organization has 200 bona fide members. The term "bona fide," as 
used in said section, means that the membership of the organization must be 
actual members in good standing. This term is used for the protection of the 
county and the taxpayers, and in order that there may he no misunderstanding 
a~ to the membership list. 

Again, in said Section 2938, the Board of Supervisors is given authority 
by itself, or by a committee duly appointed, to inspect the books, paperR, 
and records of such an association. Construing this section with Section 2930 
and with Article 4, as contained in Section 292G of the Code, this office is of 
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the opmwn that the Board of Supervisors is authorized to inspect the said 
books and records and to ascertain whether or not the list of members, as 
certified by the secretary and treasurer, is a list of bona fide members in good 
standing. 

Cities and towns may pass ordinances providing for the license of dogs. 
January 20, 1933. We are in receipt of your telegram of January 20th in 

which you ask for an opinion on the following: 
"Can an incorporated town legally establish dog tax additional to the county 

dog tax?" 
To this question; we would refer you to Section 5446, whieh provides that 

cities and towns may license dogs in addition to the license ·!Jy the county. 
In addition to the a;bove reference, we refer you to Section 5745, sub-para

graph 4 of the Code of 1931, which provides as follows: 

"The running at large of dogs within their limits, and to require them to 
be kept upon the premises of the owners thereof unless licensed to run at 
large, and to provide for the destruction thereof when found at large con
trary to and in violation of the provisions of any ordinance passed pursuant 
to the power herein granted." 

It is therefore the opinion of this office that cities and towns may pails ordi· 
nances .providing for the license of dogs. 

·Building and loan or savings and loan association have the power to borrow 
money for the conduct of their business. 
January 20, 1933. Auditor of State, Des Moines, Ion-a: This office acknowl

edges mceipt of your oral request for an opinion on the following question: 

"Do building, loan and savings associations, organized under the laws of 
this state, have authority to borrow money and pledge for security there

for, their assets, whether they be real estate, mortgages, or other personal 
property?" 

Along with this reqttest you handed us two opinions which had heen directed 
to your office under dates of October 8, 1931, and May 11, 1932. A'fter going 
oyer the matter carefully, •we have concluded that the opinion of May 11, 1932, 
Is good authority for the question prese~ted by you, and we see no reason 
for ehanging that ruling. 

In other words, this office is of the opinion that building and Joan or savings 
and loan associations, organized under the laws of this state, in the a:bsence 
of any restriction either in the articles or !Jy-laws, have the power to borrow 
money for the conduct of their business, and to pledge or encumber their assets 
as security for the same, whether said assets be real estate, mortgages or 
other personal property. 

LIABILITY OF COUNTY: Section 5542 of Code 1931. 
January 20, 1933. County Attonzey, Carroll, Iowa: We are in receipt of 

your letter of January 17th in which you ask for an opinion on the following: 

"(1) Is the County liable for rabies due to the 'bite of a dog? 
"(2) How far does this circle of injuries and damages follow?" 
We will answer your propositions in the order above statetl. 
(1) Section 5452 of the Code of 1931 provides: 

"Any ,person damaged by the killing or injury of any domestic animal or 
fowl by wolves, or ·by dogs not owned by said person, may, within ten tlays 
from the time he or his agent has knowledge of such killing or injury, file with 
the county auditor of the county in which such killing or injury occurred a 
claim for such damage." 



Il\IPORTANT OPINIONS 73 

Section 5453 provides in substance: 

"Claims aforesaid shall state the amount of damages, a detailed statement 
of the facts attending the killing or injury and be verified by affidavit of at 
least two distinterested persons not related to claimant." 

This office is of the opinion that those two sections of the Code answer your 
questions completely. The county is not liable for the damage, but the claim 
may be filed and should be allowed out of the domestic animal fund for either 
an injury or the killing of an animal. The claim, though, should be in the 
proper form, as provided by law. 

( 2) V{e are of the opinion, in answer to your second question, that the 
rightR mHler Chapter 277 of the Code of 1931 do not extend to further than 
the firRt animal, in so far as the county is concerned. 

NgPOTISl\1. 
January 20, 193::!. Co1wty A_ttorney, Centerville, Iowa: \Ve are in receipt of 

your letter of January 18th, in which you ask for an opinion on the statute 
ccncerning- nepotism, your proposition being as follows: 

"The deputy sheriff is a brother-in-law of the sheriff, and the question is 
raised whether or not a ,brother-in-law is a relative within the third degree of 
affinity." 

"Consanguinity" means related by blood, while "affinity" means related by 
marriage. The proper method of determining the degrees of relationship by 
con~anguinity is to count up the ladder to the common ancestor, and then 
descend to the other relative. For example, in the case of sons of two 'brothers, 
if you start with one of them and ascend to his father, thus making the first 
degree; from the father to the grandfather is the second degree; then descend
ing from the grandfather down the other line to his other son is the third 
degree; then from this son down to his son is the fourth degree. In other 
words, brothers are within the second degree, while first cousins are related 
within the fourth degree. In order to explain affinity, it is first necessary 
tv explain consanguinity. 

A husband and wife are not related to each other by affinity, but are re
garded in law as one person. The husband i~ related by affinity to his wife's 
blood relatives in the same degree that she is related to them by consanguinity. 
In other words, the daughter is related to the mother within the first degree 
of consanguinity. Therefore, a man is related to his mother-in-law within 
the first degree of affinity. The sister is related to her brother by the second 
degree of consanguinity. Therefore, the sister's hi1sband would be related to 
her brother within the second degree of affinity. It is therefore seen that, if 
the sheriff married the deputy's sister, or if the deputy sheriff married the 
sheriff's sister, the sheriff and deputy would be related by the second degree 
affinity, and the deputy would be prohibited from holding the office under 
Chapter 61, of the Code, without the approval of the Board of Supervisors. 

It is therefore the opinion of this office that brother-in-laws are related by 
affinity within the degree specified in Chapter 61, and that one of them as 
sheriff could not appoint the other one as his deputy without approval of the 
Board of Supervisors. 

Compensation of the members of the legislature. 
January 20, 1933. In accordance with your request of the 19th inst., I have 

examined Section 25, Article 3 of the Constitution of the State of Iowa, and 
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Section 14 of the Code of 1931, relative to the compensation of the members 
of the General Assembly. 

You will note that Section 25 of Article 3 of the Constitution states: 

"Each member of the First General Assembly under this Constitution, 
shall receive three dollars per diem while in session; * * * but no General 
Assembly shall have the power to increase the compensation of its own 
members. And when compensated in extra session they shall receive the 
same mileage and per diem compensation, as fixed by law for the regular 
session, and none other." 

Section 14 of the Code states: 
"The compensation of the members of the General Assembly, except the 

speaker, shall be: to every member, , for each full, regular session, One 
'fhonsand dollars, and for each extra session the same compensation per day 
while in session, to be ascertained by the rate per day of compensation of 
the members of the General Assembly in the preceding regular session; * * * 
but in no case shall the compensation for any other session exceed ten dollars 
per day exclusive of mileage." 

As you know, the compensation, as fixej in the above section, is the latest 
pronouncement or statutory provision in the matter of compE)nsation for mem
bers of the General Assembly. On several occasions, in the intervening period 
of time, since the adoption of the Constitution and Section 14 of the Co:le of 
1931, the amount of compensation has been raised from three dollars per day 
to the present rate of one thousand dollars for the full session. 

A search of the library reveals that there have been no decisions rendered 
by our Supreme Court with reference to this matter until the case of Gallarno 
vs. Long, State Auditor, et al. (Pritchard, Intervener) 243 N. W., page 719, 
rendered on June 24, 1932, and I wish to call your particular attention, in 
that case to Subdivision 9 at page 726, which states, as dicta, but in the opinion 
of the writer, shows the trend of thought of the Supreme Court upon the 
question under consideration: 

"But it is said by appellees that the Legislature in 1872, and again in 1911,
abandoned the per diem basis of compensation and adopted in lieu thereof 
fixed salaries, and, because that system of compensation has been enforced 
so long, it amounts to a construction of the Constitution by the Legislature 
and the departments of the government that a per diem compensation is not 
essential. As before said, the legislature in 1872, and again in 1911, did 
change the compensation for a regular session from a per diem to a salary 
basis. Likewise, it may be conceded that a long continued, uniform con
struction of the Constitution by administrative officers and boards is entitled 
to great weight with the Court when interpreting that instrument. See At· 
well vs. Parker, 93 Minn. 462, 101 N. \V., 946; Field vs. Samuelson (Iowa) 
233 N. W., 687. Per diem as set out by \Vebster's New International Diction· 
ary means 'by the day.' To the same effed see 48 Corpus Juris, 807. It was 
said in Peay vs. Nolan (7 S. W. 2d 815, 817), supra, by the Tennessee Court 
on Page 817, 157 Tenn. 222, 60 A. L. R. 408: 'The te-rm per diem (under some 
circumstances) is synonymous with salary.' Perhaps a salary under the Iowa 
Constitution may be equivalent of a per diem. There is much indicating that 
this is true. But this question is not before us for discussion, and whether 
the salary is equivalent to a per diem compensation under the Iowa Con
stitution need not be, and is not, now decided. However, .for the purpose of 
this discussion it may be assumed without deciding that the salary fixed by 
the Legislature is equivalent to the per diem required by the Constitution. 
Nevertheless, if such salary is the equivalent of the constitutional per diem, 
that would not mean that the expense provided by Chap. 1, Acts of 43rd Gen· 
era! Assembly are likewise equivalent to the per diem. The per diem basis 
for compensation is fixed and definite. So, too, the salary basis for figuring 
I>UCh compensation is fixed and definite. 
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The question arises if it were decided that Section 14 of the Code is in 
conflict with the constitutional provisions in this matter, as to what would be 
the compensation of the members of the General Assembly now in session and 
the writer is of the opinion that they would receive no compensation what
soever as the constitutional provision fixes the per diem compensation at three 
dollars per diem for the First General Assembly, which, of course, is a limita
tion, and the constitutional provision further states: 

"But no General Assembly shall have the power to increase the compensa
tion of its own members." 

The dicta, above set out in the case of Gallarno vs. Long, in the opinion of 
the writer, gives a definite view of the feeling of the court in a recent pro
nouncement and it would seem without doubt that if such a question was 
raised that such would be the holding of the court. 

LOTTERY. 
January 21, 1933. County Attorney, Osage, Iowa: Under date of January 

3rd you asked this De·partment for an opinion upon the following state of facts: 
"A merchant of this city desires to give a ticket to every party who makes 

a ,purchase in his store. Tickets will also be given to all who enter the 
store. A candle will be placed in the window and every party holding a 
ticket will be entitled to a guess as to how long the candle will burn. A guess 
for each ticket held. 

In your opinion, does this sufficiently eliminate the element of chance so as 
to not constitute a lottery?" 

Upon the foregoing state of facts and under the definition of a lottery as 
defined by our Supreme Court in Brenarcl Mfg. Co. vs. Jessup ,G Ban·ett Co .. 
186 Iowa, 872 (173 Northwestern, 101) it is our opinion that a lottery within 
the meaning of the law does not exist. 

In the foregoing case our Supreme Court defined the three elements to con
stitute a lottery, the first being a consideration; the second, the element of 
chance, and the third, a prize. 

It would seem from the facts stated in your letter that two of the necessary 
elements are lacking, to-wit: First, a consideration, and second, a prize. 
Whether or not the element of chance would exist under such circumstances 
would therefore be immaterial. 

LIABILITY OF COUNTY. 
January 21, 1933. County A ttorm5y, Bloomfield, Iowa: We are in receipt 

of your letter of January 18th, in which you ask for an opinion on the fol
lowing: 

"A claim has 'been filed with the Board of Supervisors of Davis county ask
ing for damages for sheep killed. The owner of the sheep has 70 acres of 
land in Davis county and 240 acres in Appanoose county. All personal prop
erty tax, as well as dog tax, is paid in Davis county. The sheep, however, 
were killed in. Appanoose county on the land owned by the claimant. The 
question is whether or not the Board of Supervisors of Davis county should 
pay the claim." 

Section 5452 of the Code of 1931 answers your question fully. It provides 
as follows: 

"Any person damaged by the killing or injury of any domestic animal or 
fowl by wolves, or by dogs not owned by said person, may, within ten days 
from the time he or his agent has knowledge of such killing or injury, file 
with the county au(lifo1· of the rounty in wliirh surh killin.CJ m· injury occurred 
a claim for such damage." 
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It is the opinion of this office that the Board of Supervisors of Davis county 
should not allow the claim under the statement of facts which you have fur
nished us. 

OFFICIAL NE,WSP APER. 

January 21, 1933. County Attorney, Boone, I01ca: We are in receipt of your 
letter of January 18th in which you aslr for an opinion on the following prop
osition: 

"The Merchant's Messenger is published at Boone, Iowa. It does not have 
a paid subscription list, -but is circulated ·by mail and carrier to each house 
in the city of Boone and to most of the smaller towns and the majority 
of the rural residences in the county. The total of its circulation is ap
proximately 5,700 per week. It is published as a regular weekly paper 
and conducted along the same Jines as any other weekly paper, with the ex
ception that no charge is made for subscriptions. It also contains local 
and general news. The question i~ whether or not the ordinary and usual 
legal notices, such as notices of Articles of incorporation, probate notices, 
etc., may be published in this paper." 

Corpus Juris defines "circulation" as the extent to which a thin~ circul:ltes 
or is diffused or distributed; an act •by which a literary proprietor parts with 
possession of the original manuscript, or a written or printed copy, for any 
purpose not exclusively confidential. 

This office is of the opinion that wherever the Jaw provides that a notice 
be published in a newspaper of general circulation published in the county, 
notices could be legally published in the Merchant's Messenger. However, 
this is a matter which the lawyers in your community should decide for them
selves as the legality of such notices will undoubtedly lbe raised in civil mat
ters and not by the •State of Iowa. 

However, we will say, that in view of Chapter 274 of the Code, it would not 
be proper for the Board of Supervisors to designate the Merchant's Messenger 
as an official newspaper, for the reason that it does not have a "bona fide" 
yearly subscription list, as required iby Section 5398 of the Code of 1931. 

EACH SHARE OF STOCK OF A STATE BANK IS ENTITLED TO ONE VOTE 
IN ALL STOCKHOLDERS' MEETINGS AND ALL ELECTIONS. 

Janua.ry 23, 1933.· ·we have your request for an opinion on the following 
matter: 

"May a State Bank, by pro,per motion, amend its Articles of Incorporation 
to limit the number of shares any stocl,holder may vote to five?" 

Section 9175 of the Code provides as follows: 

"At all stockholders' meetings, and all elections held thereat, each share 
of '3tock shall •be entitled to one vote. Any stockholder may vote upon his 
shares in person, or by proxy in writing. Shares belonging to an estate 
may in like manner be voted by the administrator thereof, and shares be
longing to a corporation, association, or society may be voted by any person 
authorized by its •board of directors to do so, ·but no stockholder shall be 
entitled to vote who owes the bank any past due indebtedness." 

The above section is a part of Chapter 413 pertaining to Savings Banks. 
There is no similar provision in .Chapter 414 pertaining to State Banks, nor 
in Chapter 384 pertaining to Corporations for Pecuniary Profit. 

The general rule is stated in Fletcher on Corporations, Volume 3, page 2816, 
wherein it is said: 
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"The common usage in giving a vote for each share would seem to be suf
ficient ground for implying an intention on the part of the legislature, in 
the absence of expressed provisions, to give each share a vote." 

The above statement of the author is sustained by the authorities cited by 
him, these authorities being in re: Alleged Election of Directors of Rochesfer 
District Telegraph Company, 40 Hun (N. Y.) 172 and also in re: :\Iathiason 
:\ianufacturing Company, 99 S. W. 502. 

Our legislature in its only statutory enactment on this proposition followed 
this general rule, and in the case of savings b:.tnks gave the holder of ectch 
share of stock, one vote. This shows the intention of the legislature on the 
proposition. There is no reason for a distinction between State and Savings 
Banks on voting power of stockholders. Each is entitled to one vote for each 
share held. l\Iost courts hold that a limitation of voting power of a stockholder 
is contrary to public policy and therefore void. 

It is therefore the opinion of this office that at all stockholders' meetings 
or a· State B1nk and all elections held thereat, that each share of stock is 
entitled to one vote. 

STATE SENATOR: ORDER OF NAMES ON BALLOT-"In the holding 
of a special election for State Senator, in what order shall the names of 
the political parties appear on the ballot?" 
January 25, 1933. Secref(WY of State, Des M.oines, Iowa: You asked for an 

opinion on the following proposition: 
"In the holding of a special ele·ction for State Senator, in what order shall 

the names of the political parties appear on the ballot?" 
We are of the opinion, in view of the fact that the office of State Senator is 

an office for which the Secretary of State is required to certify the names to 
the County Auditors of the different counties in the senatorial district, that 
the Secretary of State is the one. who controls the order in which the names 
of the candidates or the political parties should appear on the ballot. 

This opinion is based on s.ection 769 of the Code of 1931, which reads as 
follows: 

"For all elections held under this chapter, except those of cities· or towns, 
the county auditor shall have charge of the printing of •ballots in his county, 
and shall cause to ·be placed thereon the names ·of all candidates which have 
been certified to him by the secretary of state, in the order the same appear 
upon said certificate, together with those of all other candidates to be voted 
for thereat, whose nominations have been made in conformity with law." 

Section 760 of the Code means just what it says, that is, that the ballot shall 
be substantially in the form as given below. It is not mandatory on the Secre
tary of State to place the names on the certificate in exactly the order as set 
out in Section 760 of the Code, that is, with relation to the position of the 
political parties on the •ballot. 

January 27, 1933. Snperintenclent of Banking, Des Moines, Iowa.- We have 
Y"Ur request for an opinion on the following proposition: 

If the Superintendent of Banking takes over the management of any bank 
pursuant to Senate File No. 111 of the, Forty-fifth General Assembly and dur
ing said time, the ,bank is reorganized pursuant to said Act, should the pro
ceeds of the deposits received s,ince the management of the- bank was taken 
over by the Superintendent of Banking be turned into the reorganized bank 
and credited -to the depositors' accounts therein, or should the said deposits 
be held by the Superintendent of Banking subject to th.e order and direction 
of the depositor or someone acting for him? 
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Senate File No. 111 of the Forty-fifth General Assembly intends the cre:ttion 
of two trusts, one trust to consist of the assets of the bank at the time of the 
taking over of the management by the Superintendent of Banking, and the 
other trust, consisting of the new deposits received after the date of the taking 
over of the mana~ement by the Superintendent of B:mking. 

Under the reorganization plan suggested in the Act, the bank need only 
obtain the agreement of the creditors existing prior to the date of the taking 
over of the bank by the Superintendent of Banking, as manager, and in event 
of reorganiza:tion, only the obligations of the bank to such creditors wiii be 
affected, and the obligation to the so-called new depositors will not in any \Vise 
be affected, as that is a separate and distinct trust. In the event of reorgani
zation, the so-called new depositors are entitled to advise the trustee as to 
the disposition of the funds of the trust in his hands at said time. 

·It is therefore the opinion of this department that in event of reorganization 
of a bank, •pursuant to Senate File No. 111 of the Forty-fifth General Assembly, 
that the proceeds on hand of all deposits received by the Superintendent of 
Banking, as manager, from the date of the taking over of management of said 
bank, should be held by him as trustee, subject to the order of the depositor, 
or anyone acting for him, and should not be turned into the reorganized bank 
except at his direction. 

CITY EMPLOYEES: SALARIES: FIXED BY ORDINANCE-"Should the 
salaries of all permanent city employees (employed .for 60 days or more) be 
fixed ·by ordinance or re•solution and the salary be provided by appropriation?" 

January 27, 1933. Auditor of State, Des ,l!oines, Iowa: On January ~5th 

you asked for an opinion on the following: 
"Should the salaries of all permanent city employees (employed for GO days 

or more) 'be fixed by ordinance or resolution and the salary be provided by 
appropriation?" 

Section 5670 of the Code of 1931 provides that the City Council may by 
ordinance provide that any city or town officer elected or appointed shall 
receive a salary in lieu of all other compensation. 

Section 5671 provides that all officers in any city or town, whose compensa
tion is not fixed by law, shall receive as compensation the fees of his office 
or a salary, or iboth the fees and salary, as the council may prescrilce. 

It is not necessary, regardless of these two sections, for the city to fix the 
salary of city employees by ordinance or resolution. These two sections apply 
principally to such offices as clerk, marshal, and similar offfces. It has been 
held, however, in the case of Kinnie vs. w·averly, 42 Io\\'a, 486, that where 
neither the duties nor the compensation of the city solicitor are fixed by 
council, he should, unless otherwise instructed, perform such duties, within 
the usual scope of the authority of such officer, aR the interests of the city 
may require; and that he may recover reasonable compensation therefor. 

It is the opinion of this office, therefore, that it is not necessary for the 
council to fix the salaries by resolution or ordinance. However, it would be 
better, and might save some disagreement in the future, if all of said salaries 
were fixed by resolution. 

SUPERVISORS: TRIM TREES: Without notice to land owners. 
January 27, 1933. County Attorney, Anamosa, I01ca: We are in receipt of 

your letter of January 20th, wherein you ask for an opinion on the following: 
"The county would like to clear some of its roads of trees and hedges by 
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giVmg the unemployed some work to do. The Supervisors wish to know if 
they can trim the trees and clear up the ditches and roads in general without 
giving notice to the land owners, provided they do not assess any of the 
costs of the work to the respective land owners; and also if they would have 
to offer the wood or timber cut to the land owners, or if it could be used in 
poor relief." 

Under the provisions of Chapter 247 of the Code of 1931, the supervisors 
C'<">Uld not assess any of the costs to the respective land owners without com
plying strictly with the provisions of the chapter. The could, however, have 
the roarls cleared at the county's expense without the necessity of the service 
of notice, but in such case they would have to offer the wood to the land owner. 

TAX SALE POSTPONED: 1% Penalty for January. 
January 27, 1933. County "1ttornPy. lFavr'i'l!f, lou·a: 'lYe are in receipt of 

your letter of January 20th, in which you ask for an o·pinion from this offke 
on the followin;?;: 

"The outgoing Treasurer of Bremer county postponerl the usual tax sale, 
which was to have been held in the month of December. ~everal delinquent 
taxpayers are now desiring to pay their taxes. Your question is whether or not 
the Treasurer should charge the 1% penalty for the month of January, 1933, 
and subsequent." 

Section 7214 of the Code of 1931 provides as follows: 

"If the first installment of taxes shall not be paid April 1st, said install
ments shall become due and draw interest, as a penalty, of 1% per month 
until pair/, from the 1st day of April follO\ving the levy; and if the last half 
shall not be paid by October 1st follo>ving- such levy, then a lil;,c intcre8t 
shall be charged from the date such last half became delinquent." 

Under the provisions of this section, the treasurer must charge the 1 per rent 
;,, month until the taxes are paid. 

TAX SALE: Real estate sold for delinquent special assessments: Xot arl
vertised. 
January 27, 1933. County ctftonzry. Ottun11rrt. Imw: \Ve are in receipt of 

your letter of January 19th, in which you ask for our opinion on the follo>Yim:: 
"\Vapello county is scherluled to have a tax sale on the first 1\Ionda~· in 

Fehruary, at which time real estate, upon which delinquent taxes remain un
paid, will he offered for sale. The delinquent lists were published, as pro
vided by law, hut did not include delinquent personal or special assessments. 
The question has arisen whether or not this real estate can be sold for th" 
delinquent personal and special assessments, when they have not been ad
vertised. If the property is sold for the delinquent real estate taxes, will the 
rlfllinquent personal and specials that were not advertised remain a lien on 
this property in the hands of a purchaser at the tax sale?" 

You are advised that Section 7244 of the Code of 1931 provides as follows: 

"Annually, on the first Monday in Decemher, the treasurer shall offer at 
his office at public sale all lands, town lots, or other real property on which 
ta~es of any (/e.~cl"iption for the preceding ye3r or years are delinquent, whkh 
sale shall be riwde for the total amount of taxes, interest and costs due and 
unpaid." 

\Ve might also call your attention to the following quotation: 
"Assuming- that the delinquent personal tax 'on the bank stock for the year 

of 1924 became a lien upon the real estate in controversy, the lien, if anv. 
for sairl taxes 'became extinguished ·by the tax sale of December 5, 1928. 
SAe Huff vs. Easley, 47 Iowa, 330. Section 7244 of the Code of 1927 makes it 
the duty of the County Treasurer to offer at his office, at the annual tax sale, 
all lands, town lots, or other real property, on which taxes of any description 
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for the preceding year or years are delinquent, which sale shall be made for 
the 'total amount of taxes, interest, and costs due and unpaid thereof." 

In re Estate of Hager, 212 Iowa, 851, Point 5, on Page 865.; 235 N. W., 563, 
Point 11. 

Quoting from the case of Huff vs. Easley, referred to in the opinion in the 
Hager case, the court says: 

"The sale discharges, is in payment of, all taxes-not of taxes for which 
the land is sold, but of all taxes due and unpaid." 

This office is therefore of the opinion that when the land is sold for Llxcs, 
it is sold for all of the taxes which are a lien on that particnl:u piece of real 
estate, regardless of whether or not the rersonal taxes were aJvcrtiscd. 

ALIEN, ADULT UNNATURALlZED: Poor relief. 
January 27, 1933. County Attorney, l01ca Cit)!. Ion· a: We are in receipt of 

your letter of January 20th, in which you ask for an opinion from this office 
as to whether or not an adult unnaturalized alien can acquire a legal settle· 
ment and be entitled to poor relief thereunder. 

The case of the Village of Litehfield vs. County of Meeker (Minn.), 233 N. W., 
804, is good law for the proposition that an adult unnaturalized alien can 
acquire such settlement. In the Minnesota case, under a statute which is 
quite similar to ours, one in which the wording, although not exactly the same, 
has the same meaning, the court said: 

"The charity of our poor laws makes no distinction on the g-round of nation
ality. Aliens are as much entitled to relief as our own citizens, and, in pro
portion to their numbers get it as commonly and as freely." 

\Ve have been unable to find any Iowa case on this question, but in view 
of the holdings in the :\linnesota case under a similar statute, we are indined 
to believe that our courts would' rule along the same line. 

It is therefore the opinion of this office that an adult unnaturalizerl alien 
c3n acquire a legal settlement and be entitled to poor relief under the laws 
of this state. 

TOWNSHIP CLERK: HOLD OFFICE OF TOWN ASS.ESSOR 
January 27, 1933. County Attorney, Pocahontas, Iowa: We arc in receipt 

of your letter of January 21st in which you ask whether a townRhip clerk duly 
elected can also hold the office of town assessor from the same township, the 
tc,wn being located in the township. 

Under the holding in the case of State, ex rei. Rmker, vs. Bobst, 205 Iowa, 
608, one of the tests of incompatibility depends not so much upon the incidents 
of the office, as upon the physical inability to be engaged in tho duties of 
both at the same time. 

\Ve are of the opinion that the duties of these two offices are such that a 
situation might arise where one person could not perform the dufies of both 
offices at the same time. For instance, there are meetings in the two se1nrate 
corporations which he might be required to attenrl on the Rame day, If he is 
township clerk, he attends the meetings of the Board of Review, as well as 
the meetings of the Fence Viewers. The meetings which he might be requirerl 
to attend by virtue of the two ,different offices might conflict. 

\Ve are therefore of the opinion that the two offices are incompatible. 

COUNTY SUPERVISOR-SCRIPT l\10NEY: Payroll published. 
January 27, ln3. County Attorney, Greene. Iowa: A few days ago, you were 

in our office, asking for an opinion on the following question: 
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"Your County Supervisors are planning on using script money to pay for 
labor performed in the county by persons who are entitled to poor relief. 
This money will •be paid in compliance with the payroll furnished by the 
County Engineer, and the money will ·be accepted by the merchants in your 
county in payment of necessaries, and later redeemed by the county on the 
first of each succeeding month. The question is whether or not the payroll 
furnished by the County Engineer should be published with the proceedings 
of the Board." 

It is the opinion of this office that it is not necessary to publish these whole 
proceedings in full each time. In other words, if the payroll is published 
with the proceedings of the board, it would not be ne~essary to publish a full 
itemized statement of the claim filed by the merchant, when he asks the county 
to redeem the script money. The payment of the claim itself should he pub
lished, but it would not be necessary to itemize it. 

It is, however, our opinion that it would he ·better to publish the proceedings 
of the board, showing the payroll than to publish the itemized statement of the 
claims file:!. 

SUPERVISOH: OFFICER ELECTED DIED-Incumbent holding over or new 
appointment? 

January 27, 1933. County <tttorncy, nczmond, lon·a: \Ve are in receipt of 
your letter of January 21st, in which you ask for an opinion on the following: 

"At the general election held in November, 1932, \V. \V. Frakes was elected 
to the office of Supervisors of \Vright county for a term which will com
mence January 1, 1934. 0. F. Gunderson is the present incumbent, and his 
term will expire January 1, 1934. On January 13, 193~. \V. \V~ Frakes died 
without having filed a bond or oath for the office to which he was elected. 
The question is, how should that office be filled after January 1, 1934, whether 
by l\Ir. Gunderson holding over, or by a new appointment?" 

Section 1146, sub-paragraph 4, provides that every civil office shall be vacant 
upon the resignation or death of the incumbent, or of the officer elect before 
qualifyinf]. 

For this reason, we are of the opinion that this is not a case in which 0. F. 
Gunderson would hold over, but a case in which there is a vacancy for the 
term of office commencing- in January, 1934. 

Yon are further advised that this vacancy shoulrl be filled by the Clerk of 
the District Court, the County Auditor and the County Recorder, who will be 
holding office after January 1, 1034, not by the officers who hol1l office at the 
present time. 

GASOLINE: ROAD AND BHIDGE WOHK: Advertise bids. 
January 27, 1933. County A ttonwy. Ilrtrlnn, lrnra: We arc in receipt of 

your letter of January 19th, in which you ask for an opinion on the following-: 
"Shelhy county will usc more than $1,500.00 worth of g-asoline. in roar! 

and bridge construction work, during the year. It will he pnrchasArl :u; 
needed and pa,id for monthly. \Viii it be necessary to advertise for bids ·Jn 
it, as provided in Section 4644-C42 of the Code of 1931 ?" 

Section 4644-c42 11rovides as follows: 

"All contracts for road or bridge construction work and materials therefor 
of which the engineer's estimate-exceeds fifteen lnmdrerl dollars, except sur
facing materials obtained from local pits or quarries, shall be advertised and 
let at a public letting. The board may reject all bids, in which event it 
may rearlvertise, or may let the work privately at a cost not exceeding the 
lowest bid received, or build by day labor." 
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In the case of State vs. Garretson, the Court said: 

"This statute cannot be avoided by the subterfuge of buying, in disregard 
of the statute, material in quantities much exceeding said amount, on the plea 
that the amount used on each subsequent, individual work of repair will be 
much less than $1,000.00 in value." 

State vs. Garretson, 207 Iowa, 627; 223 N. \V., 390. 
In the above cited case, this question c:une up in a hearing on a petition to 

remove supervisors from office. There was mention made in the opinion rcla· 
tive to purchasing supplies from the Standard Oil Company, but there is noth· 
ing stated as to the amount. However, in view of the fact that the amount 
of gasoline which your county will use in this particular construction can be 
furnished under a contract on competitive bids, with the provision in tlw con· 
traet that the number of gallons may be increased or diminished by, say 20 

per cent, we see no reason why it should not be purchased under this contract 
on competitive bids, the same as other materials used in that particular con· 
struction, provided for in Section 4644·c42. 

BANKS AND BANKING. 
January 27, 1933. SupdrintcJI(lcnt of nankin[/, Des J!oincs, Imvt: We have 

your re:}uest for an opinion on the following proposition: 
If the Superintendent of Banking, pursuant to Senate File No. 111 of the 

Forty-fifth General Assembly, takes over the management of any state bank, 
savings bank, trust company or private bank doing a banking business, and 
thereafter, and during the time that he ,is managing said bank pursuant to 
Senate File No. 111, he proceeds to wind up the affairs of the said institution 
as provided in Section 2 of the said Act, should the deposits on hand received 
after the date that the management of the institution was taken over by tlw 
Superintendent of Banking be turned to the receiver or should they be turned 
back to the depositor, or held for his order? 

This banking act sets up two separate and independent trusts, one for the 
depositors and creditors of the bank prior to the taking over of the manage
ment by you, and a second trust for 'the benefit of the new depositors and 
creditors, or those that have entered into relationship with the bank after 
you have taken over the management. 

Under the provisions of said act, the Superintendent of Banking as manager, 
is directed to segregate all of the new deposits and new assets acquired on 
account of said deposits and hold the same in trust especially for such deposits. 
It was clearly the intention of the legislature that in event of receivership of 
a ibank during the time tint it was managed by the Superintendent of Banking 
vursuant to said act, that the proceeds of the second trust consisting- of the 
new deposits should not enter into the receivership and should not be con· 
sidered as part of the assets of the estate, as they are only to be held by the 
Superintendent of Banking, as manager, for a special purpose, viz .. to be helrl 
by the manager subject to withdrawal by the depositor, and are not to become 
part of the assets or property of the bank, and the relation of debtor and 
creditor is not to exist as to such deposits. 

It is therefore the O'Pinion of this department that the proceecls of the new 
deposits in the hands of the Superintendent of Banking, as manager, in the 
event of receivership, should not ·be turned to the receiver, but should .be held 
subject to the order of the depositor or someone acting for him. \Ve under
stand that in the rules and regulations made by you pursuant to the act that 
you have set up a charge system sufficient to take c:ne of the expense of the 
trust, so that in the event of receivership, as hereinbefore stated, you would 
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probably not be able to return the full amount of the deposit less withdrawals 
as you would also be entitled to deduct therefrom all service charges and the 
pro rata expense of administering the trust. 

\Ve would suggest that the deposit slips for the so-called new deposits show 
that the money was deposited with the manager of the bank and not with 
the bank itself, so that there can ·be no question in distinguishing the two 
trusts, as the one trust will be where the money was deposited and relationship 
arose prior to the time of assuming the management by the Superintendent 
of Banking, and the other trust arose subsequent to the assuming of man
agement of the bank by the Superintendent of Banking. 

We would also suggest that the proceeds of the trust arising out of the 
so-called deposits be kept liquid so that in event of receivership, the trust 
could be distributed to said ne\v depositors without delay. 

BOARD OF SUPERVISORS: School fund mortgages. 
January 28, 1933. County ltttorne)J, Kno:rrille. Iowa: \Ve are in receipt 

of your letter of January 19th, in which you ask for an opinion from this office 
on the following proposition: 

"\Vhere school fund mortgages are past due and the interest thereon and 
the taxes on the real estate are delinquent, and a foreclosure of the school 
fnnd mortgage is contemplated by the Board of Supervisors, is it proper for 
tlw Board to compromise the matter by accepting a deed in the premises for 
the cancellation of the school fund mortgage~" 

You are advised that the Board of Supervisors has authority to do acts which, 
in .the exercise of wisdom and care, men of affairs ordinarily do for the security 
and collection of debts. Therefore, if the board is of the opinion that the real 
estate is worth less than the amount of the mortgage, and that a deficiency 
judgment could not be collected, and it would be to the best interests of the 
county to compromise the matter, they have authority to make su<:h a com
promise. The authority .for this ruling is found in the case of Poweshiek 
County vs. Buttles, 70 Iowa, 246; 30 N. W., 558. 

Of course you understand that this deed when taken should be taken in the 
name of the state, as provided in the chapter of the Code •pertaining to school 
funds. No doubt you are also aware of the fact that when this land is sold, 
ao required by law, within the two-year }Jeriod, the deficiency, if any, is charged 
to the county. 

FIRE CALLS: Beyond corporate limits of town. 
January 28, 1933. County Attorney, PrimrJllGr, Imca: We are answering 

:vcur letter of January 2nd, in which you ask for an opinion on the following: 
"The town of Primghar, in your county, ·has a modern fire engine, motor 

driven. It has been the custom for a fee of $25.00 to permit the fire engine 
and local volunteer firemen to drive this truck out into the countryside, be
yond the corpor_ate limits of the town, to answer fire calls. Three questions 
are presented, .as follows: 

"(1) Is such a practice legal? 
"(2) Is or is not the town liable for loss that results -from fire in town, 

while the fire-fighting equipment is away under orders of the town mayor and 
council? 

"(3) Fire insurance rates have been reduced since -the purchase of the 
equipment. Have the owners of the property, and the insurance companies, 
a right to insist upon such a practice being stopped?" 

We will answer these questions in the order in which they are listed above. 
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(1) It is the opinion of this office that the practice lis tell under Section 1 
is illegal, and that the City Council is without authority to send its fire-fighting 
equipment into the country. This equipment is purchased as a result of a 
direct tax levied against the property in the city or town, and the council has 
no authority to rent or furnish it to ·persons outside the county. ' 

(2) In answer to your second question, we will say that the city is not 
liable under such a situation. The city is not legaliy bound to furnish alle
quate equipment for ,fire protection, and is therefore not liahle, if such equip
ment is not furnished. In one case, our Supreme Court held that the city was 
not liahle for failure to furnish adequate water supply, even though the city 
hall contracted with the water compan·y, wherehy the water company was to 
pay ali damages for which the city was held liahle on account of the inadequate 
supply. · 

( 3) In answer to your third •proposition, we will say that the property 
owners might take action to stop the practice of sending the .fire trurk into 
the country, but the insurance companies have no rights in the matter. 

January 30, 1933. Superintenllent of Banking, Des Moines, Iozca: In re: 
School Savings Fund in American Trust & Savings Bank, Cedar Rapids, Iowa. 

In response to your query regarding the legality of the payment to the 
school children in Cedar Rapids, Iowa, whose funds were held .hy the American 
Trust and Savings Bank of that city, this Department has the foliowing opinion 
to present. 

That •prior to the closing of this bank there was an organized system among 
the public schools of Cedar .Rapids, Iowa, whereby the pupils in said schools 
were encouraged to make school savings deposits through the teacher for the 
purpose of training and encouraging the school children in thrift and savings, 
aP.d that said teacher coliected these savings from their pupils, kept records 
thereof and then, from time to time, as these funds were accumulated they 
were turned over to the American Trust and Savings. Bank of Cedar .Rapids, 
Iowa, under an agreement and arrangement with this bank and the managing 
officers thereof whereby said school savings were received and were held inrli
vidualiy for each se•parate school child as to the amount each child had, from 
time to time, paid into such school savings. That said agreement and arrange
ment was foliowed out as to such school savings and the records of said bank 
show the individual and separate name of each child having amounts of such 
school savings together with the name and address of each child and also 
showing the aggregate total of ali such school savings funds and at ali times 
up to the closing of said bank, there was maintained school savings, separate 
and distinct as to the respective amounts each child had contributed to said 
school savings but with the records therein showing the total of said srhool 
s:.tvings. 

It should .be borne in mind that the teachers were the ones that collected 
these monies .from the different school children under this arrangement and 
that said teachers were the ones that caused these funds to be deposited with 
the American Trust & Savings Bank of Cedar Rapids, Iowa. These deposits 
were not made 'by the parents as the natural guardians of said school children 
nor were they made by the legal guardians of said children. It also should be 
borne in mind that many of these accounts perhaps will show only small sums 
ot a few cents up to several hundred dollars, depending upon the financial 
status of the parents of the children and also upon the varying habits of said 
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children with respect to their thrift and savings. Under the usual administra
tion of funds in said -bank, extra expense of clerical work, postage, and inci
dental matters would be involved which would make the administration of 
all of these minor accounts very burdensome. It also appears that these funds 
were left with this bank without any authorization from any court. 

The question now arises: 
"Are such funds, belonging to minors where the deposits have been made 

by school teachers who are not legal guardians or natural guardians of said 
minors, held in trust by said bank and entitled to a preference in the pay
ment of same?" 

It is the opinion of this department that these school funds so deposited in 
and held by the American Trust and Savings Bank of Cedar Rapids, Iowa, 
are to be considered as trust funds and should 1Je paid in full to each child 
through their natural or legal guardian. In support of this rule, I wish to 
call your attention to enrolled order No. 25106 which was issued by the Honor
ai.Jle H. D. Evans, Judge of the 8th Judicial District of Iowa, on December 5, 
1931, in connedion with the receivership of the Johnson County Savings Bank 
of Iowa City, Iowa, wherein this district placed its stamp of approval upon 
a similar proceeding. There was no appeal taken from the order of the Hon
orable H. D. Evans and therefore this decision of the District Court of Johnson 
county, Iowa, can be and should be considered as binding in law and equity 
and in good conscience. 

CHILD LABOR. 
January 30, 1933. County A.ttorney, Des Moines, Iowa: I have your request 

for an opinion of the law ·based upon the following statement ·of facts: 
"The Marjorie Young School of Theatrical Art proposed to permit its pupils 

trained in the art of singing and dancing to give, without compensation, 
either to the school itself or to the pupils, a program in the Paramount Theatre 
on the afternoon and evening of March 1, 1933, in connection with the regular 
show of the aforesaid theatre. The pupils will be accompanied both by their 
tutors and parents." 

Your inquiry is directed as to whether or not these stated facts will be in 
violation of the Iowa Child Labor Law as defined in Section 152G of the 1931 
Code. 

The section above referred to reads as follows: 
"No person under 14 years of age shall be employed with or without com

pensation in any mine, manufacturing establishment, .factory, mill, shop, laun
dry, slaughter house, or packing house, or in any store or mercantile estab
lishment, where more than 8 persons are employed or in any livery stable, 
garage, place or amusement, or in the distrilmtion or transmission of mer
cllandise or messages but nothing in this section shall be construed as pro
hibit-ing any child ·from working in any of the above establishments ·or occupa
tions when operated by his parents." 

The pronouncement of the Supreme Court of Iowa in the case o.f State vs. 
Earle, 210 Iowa, 974, is authority for the proposition that the above statement 
of facts does not violate the Iowa Child Labor Law. The tutors or directors 
of the dancing academy have no financial interest or control over the operation 
of the Paramount TheJ.tre; the children appear solely for the purpose of giving 
an exhibition of their skill and art; they are accompanied by both tutors and 
their parents. Obviously, these children are not employed within the meaning 
of the statute. They are not subject to the control or management of the 
theatre; their program is carried out under the direction and supervision of 
the theatrical school which they attend; and they receive no compensation of 
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any kind for the program which they give. In the case above cited, the 
Supreme Court of Iowa referred to and quoted with approval a Supreme Court 
decision from the State of Nebraska-Taylor vs. State, 112 Neb., 112 (199 
N. W. 22). 

In the Taylor case the defendant operated two motion picture theatres in 
Omaha. Occasionally, in entertaining the ·people who paid admission fees, the 
defendant permitted girls of good character between the ages of 10 and 14 
to appear on the stage to dance, act, or sing. These performances were casual. 
The girls were pupils uf an instructor in dancing, acting or singing and the 
performances were lessons in those arts. While about the theatre these girls 
were in the care of their teacher or some other proper person and they received 
110 compensation. The appearances before the public were voluntary and per
formance was not improper. The Supreme Court of the State of Nebraska 
upon the above descri·bed state of facts said as follows: 

"It is the unanimous opinion of the court that the Legislature did not use 
language forbidding what defendant did when he permitted the girls to appear 
on the stage under the circumstances shown in this prosecution. 'Be employed' 
and 'to work' as those terms are used in the statute, when the entire act 
and the purposes of the legislation are considered, imply a contract of em
ployment for compensation and work for hire pursuant to such a contract. 
This is the sense in which such legislation is generally understood. The 
girls in performing their little tasks in public were not under the control of 
defendant as master or employer. They were directed by their own teacher 
in studying and exhibiting their art, or by some other proper person, and were 
thus protected from the evil influence against which the statute is directed." 

In this sense there is no evidence that would violate the law. 
In permitting the above program to be carried out under the terms and 

conditions outlined we find no wrong. 

COUNTY ATTORNEY: Claim for representing attorney general. 
January 31, 1933. Aurli.tor of State, Des Moines, Iowa: This office is in 

receipt of your request for an opinion as to whether or not William :M. Tatum, 
County Attorney of Harrison county, is entitled to have his claim for $50.00 
allowed by the state for representing the Attorney General in a hearing con
cerning the objections to the appraisement for inheritance tax purposes of 
the real estate in the Estate of Minnie E. Huber, said hearfng having been 
held on January 20, 1933, at Logan, Iowa. 

You are advised that Section 5180, sub-paragraph 2, of the Code of 1931 
provides as follows: 

"Appear for the state and county in all cases and proceedings in the courts 
of his county to which the state or county is a party, except cases brought on 
change of venue from another county, and to appear in the supreme court in 
all cases in which the county is a party, and also in all case.s transferred on 
change of venue to another county, in which his county or the state is a 
party." 

It is therefo,re the opinion of this office that the said William M. Tatum is 
not entitled to a fee of $50.00 for representing the state in said hearing. 

BANKS AND BANKING-CHARTER. 
February 1, 1933. Supel·intE'Iulent of Banking, Des Moines, Io1ca: We have 

your request for an opinion on the following proposition: 
"During liquidation of a bank 'by the Superintendent of Banking, as re

ceiver, pursuant to statute, is the corporate charter still in existence and may 
the purchaser of the entire assets of the receivership 011erate said bank under 
said charter?" 
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It is the opinion of this Department that even though the affairs of a closed 
bank are in the hands of the Superintendent of Banking, as received, and Is 
being liquidated by him pursuant to statute and under orders of court, that 
unless it is otherwise provided in the Articles of Incorporation, the corporation 
has not 'been dissolved, but maintains its corporate charter existence and the 
purchaser of the entire assets of the receivership may thereafter operate the 
bank under said charter pursuant to law if the purchaser has complied with 
and is complying with the provisions of your Department. 

BANKS AND BANKI~G. 
February 1, 1933. Superintcnrlent of Banking, Des Moines, Iotca: \Ve have 

your request for an opinion on the following proposition pending in the Farm
ers State Bank of New London, Iowa: 

"May the trustee of a fund for the benefit of the poor, which trust is under 
the direction of the District Court in the county wherein the said hustee is 
residing, withdraw any part of the trust funds from said bank wherein it was 
deposited with approval of the court and Certificate of Deposit issued to the 
trustee, said bank being now managed by the Superintendent of Banking 
pursuant to Senate File No. 111 of the Forty-fifth General Assembly?" 

\Ve wish to call your attention to Section 1 of Senate File No. 111, which 
provides: 

"During the period of such management and possession by the Superin
tendent of Banking, all the remedies at law or in equity of any creditor or 
stockholder against such bank or trust company shall be suspended, and the 
statute of limitations against such claims shall be tolled during such period," 
and we wish to also call your attention to the following provision of Section 2 
of the Act: 

"or may continue the operation of the same, holding all deposits in the 
same." 

It will be seen from the above that the legislature did not differentiate in any 
way between various kinds of deposits, but directed you as manager of the 
bank to hold all deposits in the bank at the time of the taking over of the 
I1lanagement :by you, and it is therefore the opinion of this Department that 
the withdrawal of this fund or any part thereof by the trustee cannot be per· 
mitted by you as manager of the said bank. 

We wish, however, to call your attention to the fact that as the trustee is 
acting under orders of court, it may be possible for the trustee to secure an 
order of the court in the Poor Fund Trust, direGting you to turn to the trustee, 
such funds of this trust as are necess:1ry at the pres.ent time, and, if such an 
order is so made and entered, you will be obliged to obey the order. 

BANK OPERATING UNDER WAIVER PLAN: Depository for town funds. 
February 3, 1933. County i!ttorncy. Sioux City. Io1va: \Ve are in receipt 

of your letter of January 25th, in which you ask for an opinion on the follow· 
ing proposition:. · 

"What is the status of a bank operating under a waiver plan in regard to 
its being a proper depository for town funds?" 

Of course different b:mks and different communities have waiver ]llans which 
are somewhat similar but not alike. \Ve draw the conclusion that the bank in 
this case has waivers from its depositories, whereby the depositors agree not 
to draw out more than a certain per cent of funds during a certain period. 

This office is of the opinion that, if the treasurer of the town has inform:l
tion, or if it is a matter of general knowledge in the community, on ac-~ount 
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of the bank being on a waiver plan, that a particular designated bank is in 
such financial condition that the deposits belonging to the town might be lost, 
2nd he, regardless and notwiths:anrling this knowler!ge which he has, deposits 
the funds in that bank, he might be liable for the funds because of his negli
gence. 

Ordinarily, the· officer would not be personally liable for the funds which 
are lost through a bank failure, if he has complied with the law governing 
devosits of public funds. However, he might be liable on his bond, unless he 
uses reasonable care and diligenc~ in depositing the money. You understand 
of course that we are not saying he would absolutely be liable, if he deposits 
the money in a bank which is operating on the waiver plan. In fact, the 
presumption woulr! be in his L1vor, and in order that he could be held liable, 
it ·would be necessary to prove that he had had utter disregard for the question 
of financial rcSJJOnsibility of the depository. 

BANKS AND BANKING-SENATE FILE 111. 
February 4, 1n33. Superintendent of Ranki1l{J, Des Moines, Iowa: ·we have 

your request for an opinion on the following proposition: 
-where a bank has been taken over ,by the Superintendent of Banking pur

suant to Senate File No. 111 of the Forty-fifth General Assembly, and the 
hank later desires to secure depositors' agreements in order that it may 
re-open or re-organize pursuant to said Act, may public bodies enter into such 
depositors' agreements, and how must said depositors' agreements by public 
bodies be agreed to? 

This act of the General Assembly provides at Section 3 that a banking insti
tution may reorganize under certain conditions and Section 4 of the act 
adopts the percentages in Section 9239.,a-1 of the 1931 Code of Iowa. Under 
the provisions of the act, when the Suverintendent of Banking takes over the 
management of a banking institution, he must hold all deposits in the bank 
at the time of the take-over. This includes deposits by public bodies. The 
legislature in adopting the percentages of 9239-a-1 of the 1931 Code, clearly 
intender! to adopt also 9239-a-2 of the 1931 Corle, so as to give public bodies 
the right to enter into depositors' agreements with the other depositors of the 
IJ:mk. 

It is therefore the opinion of this Department that Section 9239-a-2 of the 
1931 Code is fully applicable to Senate File No. 111 of the Forty-fifth General 
Assembly, and that where the management of a 'bank has been taken over by 
the Suverintendent of Banking pursuant to Senate File 111 of the Forty-fifth 
General Assembly and public bodies who are depositors of the said bank 
desire to enter into depositors' agreements so that tho bank may reorganize 
or reopen pursuant to said act, the sair! public bodies must enter into such 
devositors' agreements in the manner provided in Section 9230-a-2 of the 
1931 Code. 

RAILROAD COMMISSION: Transfer from motor carrier fund to truck opera
tors' fund. 
February 7, 1933. Au.rlitor ot State, Dcg Moi11cg, Iowa: This office is in 

receipt of your request for an opinion on the following proposition: 

"The Railroad Commission has made an application for permission to trans
fer $486.01 from the motor carrier fund to the truck operators' fund under 
Chapter 257, Section 61, Acts of the 44th G. A. The request has been con
sidered and approved by the Governor and the Director of the Budget under 
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date of January 19, 1933. Your question is whether or not this transfer can 
legally be made." 

The distribution of the proceeds of the money collected under Chapter ·252-A2, 
pertaining to the taxation of motor vehicle carriers, is provided for in section 
5105-a54, which reads as follows: 

"All moneys received under the provisions of this chapter shall be distributed 
as follows: 

1. For the administration and enforcement of the provisions of this chapter 
and the regulation of motor carriers one-fifth or so mueh thereof as may be 
necessary shall be paid to the commission by warrant drawn from time to 
time by the auditor of state upon the treasurer of state. 

2. The balance shall be allocated each month by the commission to the 
various counties in the proportion that the number of ton-miles of travel 
in the respective county bears to the total number of ton-miles of travel within 
the state." 

It will 'be noted that under sub-section 1 of this paragra:Jh only one-fifth, or 
so much of that one-fifth as is necessary, is to ,be used for the administration 
and enforcement of the provisions of the chapter and the regulation of motor 
carriers. The balance of the fund is to be allocated each month by the com
mission to the various counties. It cannot be proper or legal to transfer a 
part of the funds which should go to the various counties to the fund provided 
for in Chapter 252-Cl. 

We also call your attention to the fact that Section 61 of Chapter 257 of 
the Acts of the 44th General Assembly has no application to the funds men
tioned in Sections 5105-a54 and 51 05-c12 of the Code of 1931. 

Chapter 257 of the Acts of the 44th General Assembly is entitled, "Appro
priation Acts." The title to the bill reads as follows: 

"An Act to establish the general fund for the state of Iowa, for the bien
nium beginning July 1, 1931, and ending June 30, 1933, and to appropriate 
therefrom for all departments and various divisions thereof, of the state of 
Iowa, for all purposes provided 'bY law, for the said biennium." 

Section Gl of Chapter 257 provides as follows: 
"The governing board of any state department, institution, or agency, or, 

If there be no governing board, the head of any department, institution or 
agency, in the interest of economy and efficiency, may, with the written con
sent and approval of the governor and director of the budget, first obtained, 
at any time during the biennium, }Jartially or wholly 7tse its 1tnexpen1lerl a]J)YI'O
]JTia.tions for p,u1·poses ]J1'0]J'erly within the 8Cope of sJtch tlepartrnent, institu
tion or agency." 

This section makes provision for the using of unexpeniied appropriation for 
purposes properly within the scope of such Department, the word "appropri
ations" meaning appropriations under that act. 

We are therefore of the opinion that the transfer which has .been applied 
for is improper and cannot legally be made from the motor carrier fund. 

INSANE COMMISSIONERS: Expenses in connection· with arrest: Claim. 

February 8, 1933. A1ulitor of State, Des Moinrs. Iotea: We are in re~eipt of 
your request for an opinion concerning the advisability of allowing a claim 
of the Auditor of Benton county for expenses in connection with the arrest 
and investigation of Blanchard E. Orth, whose case was investigated before 
the Commissioners for the Insane. 

You are advised that the certificate which you have handed to us purports 
to ,be an amendment to the clerk's certificate to the County Auditor. We have 
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nothing in connection with this amendment which shows that the legal settle
ment of Blanchard E. Orth was outside of the State of Iowa or unknown. 

You are therefore advised that so far as the it.ems of expense are concerned 
they are proper, if the patient's legal settlement was unknown and if he was 
committed to the hospital for the insane. 

TAX OF 1931: Stock of goods. 
February s·, 1933. County Attorney, Marshalltown, Iowa: We wish to ac

knowledge receipt of your letters of January 21st and February 4th relative 
to the taxes which are claimed to be a lien on stock of goods owned by Dorosin 
Brothers. The facts as stated by you are as follows: 

"On April 18, 1931, the actual assessment was made against the running 
stock of goods for the year of 1931. However, on March 18, 1931, the Trustee 
in Bankruptcy for the Iowa Bargain Store and the Golden Rule Store sold 
the stock of goods in bulk to Dorosin Brothers, of ::\larshalltown, Iowa. Your 
question is whether or not either Dorosin Brothers or the stock of goods in 
their hands is liable for the tax of 1931." 

As to the question of the personal liability of Dorosin Brothers, it is our 
opinion that they are not personally' liable. The case of Iowa ::\fercantile Com
pany vs. Blair, et a!., 123 Iowa, 290, holds with us on that question. 

As to just when the tax on a stock of goods or merchandise becomes a lien, 
there is some question. The writer had occasion to go into this question care
fully several years ago, and had the impression that the tax became a lien at 
any time there was an attempt to dispose of the goods in bulk after the assess
ment. However, he is unable at this time to locate a case holding squarely 
on that point. However, there are two cases in which the court has discussed 
this question, and although the cases were not decided on that point alone, 
yet the inference to be drawn from the opinion is that there would be no lien 
until after the assessment, and that although the lien might not attach until 
the levy, yet there is such a lien as soon as the assessment is made as will 
bEcome effective upon an attempt to dispose of the goods. In connection with 
this, it might be well for you to read Larson vs. Hamilton County, 123 Iowa, 
485; 99 N. W., 133, and Iowa Mercantile Co. vs. Blair, 123 Iowa, 290; 98 
N. W., 789. 

According to your letter, the sale in your case took place prior to the assess
ment. It is therefore the opinion of this office that these taxes would not be 
a lien on the stock of goods, and that although the person owning this stocl' 
on January 1, 1931, would be personally liable for the tax, yet the tax could 
not be collected from Dorosin Brothers or by a levy on the stock of mer
chandise. 

SCHOOL DISTRICT: Refund bonded indebtedness. 
February 8, 1933. County Attorney, Marslwlztown, Iowa: We are in receipt 

of your letter of January 27th with reference to the Albion School District, 
in which letter you ask for an opinion on the following: 

"The School District has no funds on which to operate, on account of said 
funds being in closed banks, or banks operating under the new law. The 
District has bonded indebtedne,ss, which, however, does not represent the 
total amount of bonds which they might legally issue. Your question is 
whether or not the District might legally refund their present bonded in
debtedness, ·but instead of using the money received from the sale of the 
new bonds, to completely retire the old bonds, use only what would be neces
sary to retire the bonds in their ordinary course of maturity, holding in 
their school fund the remainder of this money." 
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It is the opinion of this office that the School Board could not legally take 
such action. In the first place, the money obtained from the sale of the refund
ing bonds would have to be used for the purpose for which the bonds were 
issued. There could be no authority for holding that money and using it for 
some other purpose. 

Why would it not be better, if the district has money in the closed banks, 
to issue the warrants and have them stamped "not paid because of insufficient 
funds," and then later fund that indebtedness evidenced by these warrants. 

This office has recently ruled that warrants may be issued where the money 
is in a closed bank, or where taxes are delinquent, provided that the officer 
does not issue warrants in excess of the amount of the anticipated revenues. 

WARRANTS: NO FUNDS: CLOSED BANK: NEW BANKING LAW. 
FE!bruary 8, 1933. Assistant Co1tnty Attorney, Mason City, I01ra: We are 

in receipt of your letter of February 4th, in which you ask for an opinion on 
the following: 

"(1) Where the warrants are drawn and there are no funds. 
"(2) 'Vhere warrants are drawn and the funds are in a closed bank. 
"(3) Where warrants are drawn, but the only funds belonging to the county 

are in a bank operating under the new •banking law." 

'Ve will answer these questions in the order stated. 
(1) If there are positively no funds, meaning if your funds are all expended, 

then it is not legal to issue the warrants. If, however, there is a shortage in 
funds on hand because of the fact that the taxes are delinquent, then it is not 
illegal to issue the warrants. In other words, your officer can issue the war
rants so long as he does not exceed the amount of the anticipated revenue, 
which should be collected for that particular fund. 

(2) Where the funds of the county are in a closed bank and no other fund 
is available, the warrants may be issued, and they will draw interest from the 
date they are stamped "No funds." 

(3) If the funds are in a bank which has been taken over by the Banking 
Department under the new law, the answer is just the same as to Question 
No.2. 

SCHOOL DISTRICT: Issue warrants. 
February 8, 1933. County Attorney, Elclora, Iowa: We are in receipt of 

your letter of February 4th, in which you ask for an opinion on the following: 
"A School District has sufficient money with which to pay their operating 

expenses, but said money is in closed banks. Can the District legally issue 
warrants to the teachers and stamp them 'No Funds,' and if so, after being 
stamped, do the warrants draw interest?" 

You are advised that Section 4318 of the Code answers this question. When
ever a warrant or_ order cannot be paid in full out of the fund on which it is 
drawn, partial payment may 'be made. It is further provided that all school 
orders draw lawful interest after being presented to the Treasurer and by him 
stamped "Not paid for want of funds." 

If these funds are tied up in a closed ·bank, the warrant cannot be paid, even 
though the books of the Treasurer may show the funds on hand. 

Therefore, if the amount of these warrants does not exceed the amount of 
anticipated revenue, it is legal to stamp them "Not paid for want of funds," 
and [rom that date on they draw interest. 
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INSANE: Costs of commitment of one not having legal settlement in Iowa: 
Liability of state. 
February 8, 1933. ..:iuclitor of State, Des Moines, Iowa: We are in receipt 

of your letter of January 27th, with which you enclose a copy of the transcript 
from the Clerk of the District Court of Cerro Gordo county to the Auditor of 
Cerro .Gordo county, showing expense in connection with the arrest of \Vm . .A. 
Johnson, who was investigated before the Commission for the Insane. Your 
question is whether the State of Iowa is liable for the expense of the hearing. 

Section 3591 of the Code of 1931 provides as follows: 

"Costs and expenses attending the arrest, care, and investigation of a person 
who has 'been committed to a state hospital for the insane and who has no 
legal settlement in this state or whose legal settlement is unknown, including 
CQSt of comniitment, if any, shall he paid out of any money in the state treas
ury not otherwise appropriated, on itemized vouchers executed by the auditor 
of the county which has paid them, and approved by the ,board of control." 

According to the provisions of the above section, if a patient is committed 
to the hospital for the insane, and has no legal settlement in this state, or if his 
legal settlement is unknown, the costs are to he paid by the state. However, 
this section does not provide that the state shall pay the costs, unless the 
patient is actually committed. 

Therefore, if the Commissioners for the Insane have made an order of com
mitment, and the patient has appealed to the District Court, the costs and 
expenses are not due from the state until the case is definitely determined on 
the appeal. 

COLLECTIBLE REVENUES: Section 5258 of Code of 1931. 
February 8', 1933. Go1mty Attorney, Fort Dorlge, Iowa: On January 20, 

1933, you wrote this office asking for an opinion on the meaning of collectible 
revenues, as contained in Section 5258 of the Code of 1931, and also for an 
interpretation of Exception 2 under Section 5259 of the Code of 1931. 

It is the opinion of this office that the words "collectible revenues," as used 
in Section 5258 of the Code, should be interpreted to mean revenues that could 
be colleded from a given tax levy. Words and Phrases defines "collecUble" 
as meaning legally demandable, and not' that it will actually be paid when 
demanded. 

So far as the interpretation of sub-paragraph 2 of Section 5259 is concerned, 
we must interpret it to mean just what is stated in the law. Expenses incurred 
in connection with the operation of the courts are excepted from the operation 
of Section 5258. This means all expenses incurred in connection with the 
operation of the courts. 

CLERK OF LINN COUNTY COURT: Deposit in Bank, Source Unknown. 
Febructry 9, 1933. County Attorney, Cedar Raz;irls, Iowa: \Ve are in receipt 

of your letters of January 26th and February 6th, in which you ask for an 
opinion on the following: 

"The Clerk of the Linn County District Court has on deposit in the Cedar 
Rapids Savings Bank & Trust Company approximately $1,100.00. This bank 
is now operating under the new banking law, and consequently is not paying 
depositors. The Clerk is not able to trace the source from which the $1,100.00 
came that was deposited in this bank. It is probable that in the final liquida
tion of the hank there will be some loss on this deposit. The question now 
arises as to what action the Clerk shall take in the matter, whether he shall 
refuse to pay out any money until the amount of the loss is finally determined." 
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It is the opm1on of this office that, if some funds can be definitely traced 
into other banks, as stated in your letter, he should pay those in full. 

However, where receipts cannot be traced into any of the other banks, or 
where the clerk is positive that any certain receipts went into· this Cedar 
Rapids Savings Bank & Trust Company, that money should not be paid from 
tile other funds. Of course the question of the liability on his bond might be 
raised by the persons entitled to receive the funds, but it is not a matter 
which would have to concern either your office or ours. 

F ARI\1 BUREAU: Entitled to 1933 appropriation. 
February 9, 1933. County Llltorncy. Kanawha, Iowa: We ale in receipt of 

your letter of February 6th, in which you ask for an opinion on the following: 
"Is the Farm Bureau organization of Hancock county entitled to receive the 

1933 appropriation provided for in Section 2930 of the Code of 1931 based on 
the membership for the year of 1932?" 

You are advised that the Board of Supervh;ors docs not have authority to 
make this appropriation for 1933, based on the 1932 membership. 

BAR DOCKET: Mimeographed or printed. 
February 9, 1933. County .1ttorncy, Forest City, Iowa: We are in receipt 

of your letter of F'ebruary 2nd, in which you advise us that the Clerk of the 
Court of your county, in the interests of economy, caused the court calendar, 
generally known as the Bar Docket, tg be mimeographed, when in fact SeG
tion 11441 of the Code of 1931 uses the word "printed." 

You are advised that the word "printed" should not be interpreted in any 
technical sense, and that what Section 11441 of the Code provides for is the 
furnishing of a calendar or Bar Docket to the Court and the Bar. It does not 
mean that it must 'be furnished in any exact form. 

It is therefore the opinion of this office that a mimeographed Bar Docket 
can 'be furnished just as well as a printed one. 

POOR RELIEF: Proper residence. 
February 9, 1933. County Attorney, Elrlora, Ion·a: \Ve are in reccivt of 

your letter of January 25th, in which you state the following: 
"A pauper from Hardin county, Iowa, moved with her family to Missouri 

and stayed there more than a year, except for three weeks that she came 
back to Iowa on a visit, leaving her children in l\lissouri during her visit to 
this state. 

"Your question is whether tho visit of three weeks is such a hreak in the 
residence in Missouri as to permit the woman to legally retain her residence 
in Iowa for the purpose of poor relief." 

You are advised that this three weeks' visit to Iowa woul!l not prevent her 
from acquiring a leg-al settlement in Missouri, and that she properly has a 
legal settlement in that state. 

BOARD OF SUPERVISORS: Waiver agreements. 
February !J, 1933. County Attorney, Conncil Blnfts. Towa: W~ are in receivt 

cf your letter of February 6th, in which you ask whether or not the Board 
of Snvervisors may legally enter into waiver agreements relative to the Avoca 
State Bank and the Citizens Savings Bank of Avoca. 

You are advised that under Section 9239-a1 of the Code of 1931, the Board 
of Supervisors would have authority to enter into such an agreement, were 
these banks in the hands of the Banking Department under x'eceivership. The 
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section of the Code does not include banks which have declared a holiday, nor 
does your letter state whether these banks at Avoca had merely declared a 
holiday, or whether they desired to reopen. However, the Banlcing Depart
ment has ruled that this same provision shall apply to the banks operating 
under the new law and also to those operating on a holiday. 

COUNTY RECORDER: Permitted to operate office without deputy. 
February 9, 1933. County Attorney, Indcpcnilcnce, Imca: We are in receipt 

of your letter of January 23rd, in which you inform us that your County 
Recorder desires to know whether or not she could 'be permitted under the 
law to operate her office without a deputy. 

You are advised that there is nothing in the law to prevent her from doing 
this. Of course, if she should become ill, the Code provides what county 
officer shall handle the office for her and perform her duties. She could then, 
along with this other county officer, name someone to do the stenographic 
work, but all official acts would have to be performed ·by the county officer 
designated under the law to act in her place. 

BANKS: Declared holiday: Townships, etc., executive agreements the same as 
other depositors. 
February 9, 1933. County Attorney. 101m City. Imca: We are in receipt 

of your letters of January 18th and February 7th, in which you ask for an 
opinion on the following: . 

"A number of the local banks in the smaller towns of your county have 
declared a holiday. Various townships, school districts, towns and the county 
had public funds on deposit in these banks. The governing bodies of some 
of the corporations desire to know whether or not thev will be authorized 
to execute agreements in connection with the public funds the same as other 
depositors of the banks referred to." 

This Department is of the opinion that such governing bodies are authorize!] 
to execute such agreements and still be protected under the provisions of 
Chapter 352-A1 of the Code of 1931. In fact, the Banking Department has 
adopted this rule. 

ASSESSOR: Appointment of: Approv.::ll of bond. 
February 9, 1933. County A ttorncy. Mount -~Yr. Io1ca: ·we are in receipt 

of your letter of January 26th, in whi~h you ask for an opinion on the fol
lowing: 

"C. S. Palmer, Jr., was elected Assessor for the town of l\Iount Ayr, at th!l 
election held in 1\Iarch, 1932, and failed and refused to qualify. Had he 
qualified, he would have been successor to one C. l\1. King, the incumbent in 
office before that election. The Town Council at their re?:ular meeting- in 
December, 1932, appointed one Homer A. Foster as Assessor to take the 
place of Palmer, who did not qualify. The Mayor approved Foster's bond. 
The Assessor was a Town Officer, although the township was co-extensive 
with the town. 

"King-'s hond the year before when electt'cl at the town election was approved 
by the Board of Supervisors rather than by the Mayor of the town. 

"As Palmer did not qualifv within the ten days provided by law. King now 
nresents his hond to the Board of Supervisors during the ten <laYf; after 
January 1, ln:l~. He claims to he entitled to the office as a hold over. Hio; 
hond was anprovecl hy the Bn:n<l of Supervisors, who had also :-tpproved 
Poster's hond just a clay or so before King-'s bond was approved. The Boarrl 
then rescinded its nction in approving both of the bonds. The Assessor's 
books were tnrne<~ over to Foster by the Board of Supervisors, and Foster is 
at work as such Assessor. 
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"Your question is relative to who appoints in such cases and who approves 
the bond, and when this Assessor takes his office." 

Section 563:2 of the Colle provides that the 1\layor, Treasurer and Asse3sor 
shall be elected by the entire electorate of the city or town. 

Section 5663 provides for the filling of vacancies in cities and towns. 
Section 1046 of the Code provides that city and town officers shall qualify 

within ten days after their election has been declared by the Board of Can
vassers. 

Section 1073 provides that bonds shall ·be approved by the ::\layor, or as may 
be provided by ordinance, in the case of city and town officers. 

You are therefore advised that: 
( 1) The City Council appoints to fill such vacancies. 
(2) The bond of the city or town assessor is approved by the Mayor. 
(3) The Assessor takes his office immediately after qualifying, although he 

has no work to do until the next January. 

COUNTY TRE'ASURER: State funds unavailable. 
February 10, 1933. Treasurer ot State, Des Moines, Io1ca: ·we are furnishing 

you with an opinion on the following proposition: 
"You make demand on the County Treasurer of \Varren County, Iowa, by 

sight draft for certain state funds in an amount exceeding $2,000.00. The 
County Attorney of \Varren county, S. E. Prall, wrote you, advising that a 
considerable portion of the taxes which have been collected is tied up in 
closed banks and is thus mwvailable to the County Trea3Urer at this time, 
and her report of February 2, 1933, shows that the percentage of the avail
able money which belongs to the state, according to her method of figuring, 
has been overdrawn to the extent of $1,379.77." 

You are advised that this office does not agree with the County Attorney 
of Warren county. Section 5167 of the Code provides that the Treasurer of 
each county shall, at any time when directed by the Treasurer of State, as 
provided in Section 142, forthwith .pay into the State Treasury any or all of 
saitl money due the state and remaining in his hands. 

Section 7398 provides as follows: 

"Each county is responsible to the state for the full amount of tax levied 
for state purposes, excepting such amounts as are certified to be unavailable, 
double or erroneous assessments." 

The question that we have to decide is just how the word "unavailable" 
should be interpreted. In order to give this word the proper interpretation, 
one must take into consideration the other laws of the state which apply to 
funds in the custody of the County Treasurer. For instance, Chapter 352-A1, 
being entitled State Sinking Fund for Public Deposits, considers all of this 
money as though it were deposited by the Treasurer of the county, and when 
the claims are filed, they are filed 'by the Treasurer of the county. The legis· 
lature, in enacting the laws, never ·Considered that these deposits covered by 
Chapter 352-D~ · and 352-A1 should be considered as belonging partly to the 
State of Iowa, when the funds were actually deposited by the County Treas· 
urer. The claims are filed by the County Treasurer, and when the money is 
paid out under the sinking fund law, it is paid to the County Treasurer. 

This is because of the fact that the legislature consitTered that under Sec
tion 7398 each county is responsible to the state for the full amount of tax 
levied for state purposes. 

It is the opinion of this office that the word "unavailable" should be inter· 
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preted to mean unavailable because of the fact that the taxes have not been 
collected, and that it was never intended by the legislature that it should 
include funds which had been collected and lost through deposits in a bank. 

You are therefore advised that the Treasurer of 'Varren county should honor 
your draft, provided the taxes collected on behalf of the state aiHl not yet paid 
to the state amount to as much as the face of the draft. 

FE'bruary 11, 1933. Superintendent, Jfotor Vehicle Department. De.~ Moines. 
Io!Ca: Acknowledgment is made of receipt of your letter of the 7th inst., re
questing an interpretation of House F'ile 1\o. 26 and an opinion upon the 
following proposition: 

"This department at the present time has a car which is at the disposal of 
tl)e superintendent for use in the course of business through the state and it 
is customary for him to use it in driving to his home in the evening and 
returning in the morning. During these trips it is usual to make ·:Jbservations 
of traffic conditions and traffic violations. This has never been considered 
'private use.' 'Viii you please render us an opinion as to what your ruling 
in this matter is? 

"All motor vehicles in this department are assigned to the superintendent 
and inspectors for the purpose of getting information as to violations of the 
Motor Vehicle laws. As we interpret this Section, this unquestionably is 
assigned for police duty. 'Vould you be good enough to render an opinion 
on this matter as you see it?" 

Section 1 of House File No. 26 is as follows: 
"No public officer, deputy or employee of any governmental subdivision, 

having charge or custody of any automobile, machinery, equipment, or other 
property, owned by a governmental subdivision of this state, shall use or 
operate the same, or permit the same to ,be used or operated for any private 
purpose." 

The first question which arises in any effort to interpret this section is what 
is meant by "governmental subdivision." 'Ve have made some investigation 
and are unable to find where the term has been judicially defined. The \vm·d, 
"subdivision," has been defined to mean a division into smaller parts of the 
same thing or subject matter. Kansas City vs. Neal, 122 :\1issouri, 232. 

The word, "governmental," has been held to mean, pertaining to government. 
Our consideration of this matter forces us to the conclusion that a govern

mental subdivision of the state is a part of the state or a subdivision thereof, 
exercising powers of government such as a county or a city, aml this inter
vretation of the words in this particular bill is strengthened by the fact that 
it refers to autonwbiles owned by a governmental subdivision of tlw state. 
If the term, "governmental subdivision," had been intended to mean a depart
ment or bureau of the state government, this phrase could hardly occur because 
in that case, the title to the automobiles would be in the State of Iowa, whereas, 
a subdivision, such as a county or city, could hold title to such automolliles. 
Our conclusion, therefore, is that Section 1 of House File No. 26, does not 
apply to automobiles owned by the State of Iowa. 

Section 2, of House File No. 26, requires that all publicly owned motor vehie!Ps 
shall bear two laibels in conspicuous places on each side of the vehicle and 
the bureau, departlnent or commission using it, but provides, 

"This section shall not apply to any motor vehicle which shall be specifically 
assigned by the head of the department or office owning or controlling it, to 
enforcement of police regulations." 

The term, "police regulations," is a very comprehensive one and in general 
may be said to include any regulations that are made by the state under its 
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police powers. These refer to all regulations made to protect the public he.1lth 
and the public safety and to prevent the perpetration of frauds. A few quo
t. tions from tht:; decisions of the courts as set out in First Scric3 of Wonls 
and Phrast:;s will illustrate the scope of the term. 

"Police regulations are such provisions of law as are designed to protect 
the lives, limbs, health, comfort, and quiet of citizens and secure them in 
the enjoyment of their property which can be invoked only for an inter
terence with oi1e's dominion over his own property to prevent such use of it 
by him or its continuance in such comlitions as would be detrimental to 
the community." State, ex rei, Haeussler vs. Greer, 78 Mo. 188. 

"Laws and ordinances relating to the safety, comfort, health, convenience, 
good order, and welfare of the inhabitants, arc styled police regulations." 
noanoke Gas Co. vs. City of Roanoke, 14 S. E. GG5. 

"'Police regulations,' says Judge Cooley,. 'must have some reference to the 
comfort, safety or welfare of society'." Sloan vs. Pacific n. n. Co., 21 Ameri
can neports, 237. 

It is c-;;vious from the foregoing that any person using an automobile for 
the purpose of enforcing regulations concerning motor vehicles and their use 
upon the public highway is engaged in enforcing police regulations, and there
fore, Section 2, of House File No. 26, re[\uiring the labels would not arn1ly 
to such automobiles. 

BANKS UNDETI SE~ATE FILE 111. 
Fe,bruary 11, 1933. Treasurer of State. Des .Moines, Iowa: We h:.~ve your 

rque:;t for an opinion on the following proposition: 
"Should claims be filed against the State Sinking Fund for Public Deposits 

for public funds on deposit in a bank affected ·by Senate File No. 111 of the 
Forty-fifth General Assembly?" 

Section 7420-a3, COtie of Iowa, 1931, is as follows: 
"\Vhenever any such depository bank is hereafter closed and placed in the 

hands of a receiver or trustee in bankruptcy, and the amount' of the several 
deposits of public funds deposited therein by authority of and in conformity 
with the direction of the legal governing council or board which is by law 
charged with the duty of selecting depository banks for said funds and fixing 
the amount thereof has been ascertained and fixed by an order of court, the 
Superintendent of Banking shall then certify such list of public deposits w 
approved by the court to the Treasurer of State and the Auditor of State." 

Section 7420-b1, Code of Iowa, 1931, is in part as follows: 
"Immediately upon the closing of a bank, the treasurer having public funds 

on deposit therein under this chapter, and amendments thereto, shall furnish 
to the Treasurer of State, a statement of the amount of the lleposit, a certified 
copy of the resolution under which the deposit was made, and any other in
formation demanded by him." 

Section 2 of Senate File No. 111, Forty-fifth General Assembly, is in part as 
follows: 

"The Superintendent of Banking, whenever he shall have taken over the 
management of any such banking institution as p:·ovided in Section 1, shall 
have the right and power, with the approval of the executive council, to pro
ceed to wind up its affairs as provided by law; or may continue the opera
tion of the same, holding all deposits in the same, taking in deposits and 
c,arrying on the same under such rules and regulations as he, with the approval 
of the executive council, may make for the conduct of its business and deemed 
for the best interests of the debtors and creditors of such institution, includ
ing the right to compromise any rights, claims and liabilities of such insti
tution." 

It is apparent then, that under Senate File No. 111, Forty-fifth General 
Assembly, the bank is not closed or placed in the hands of a receiver or trustee 
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in bankruptcy, but the Superintendent of Banking merely take>; over the 
management of the institution pursuant to the act and to certain rules and 
regulations made ·by him for the conduct of business and this management 
does not place a bank in the status contemplated by Section 7420-:~9, Code of 
Iowa, 1931, and during sud1 management, claims should not be filed against 
the State Sinking Fund for public deposits. Of course, if it is determined 
as provided in Section 2 of Senate File No. 111, Forty-fifth General Assembly, 
that the aff:~irs of the institution should be wound up according to hw and 
a bank is placed in the hands of a receiver, then claim should be made pur
suant to Chapter 352-a1, Code of Iowa, 1931. 

It is therefore the opinion of this Department that during the period of 
m.anagement of an institution pursuant to Senate File No. 111, Forty-fifth 
General Assembly, no claim should be filed against the State Sinking Fund 
for public deposits for public funds on deposit in the institution. 

MARGINAL RELEASE OF CHATTEL MORTGAGES: Charge of 25c: County 
Recorder. 
February 11, 1933. County Attomey, Onawa, Iowa: We are in receipt of 

your letter of February 9th, in which you state that the County Recorder of 
your county has asked you to obtain a ruling from this office regarding the 
question of wlHlther or not the charge of 25 cents should be made by the 
County Hecorder for marginal release of chattel mortgages. '\Ve are herewith 
enclosing a copy of an opinion furnished by this office since the first of the 
year. 

The writer also notes with interest the second paragraph of your letter, in 
which you state as follows: 

"I advised her that under the provisions of Section 5177 (3) of the 19H 
Code of Iowa she should charge 25c for each marginal release, whether ·:Jf 
real estate mortgage or chattel mortgage. '\Vhile it is true that Chapter H2 
of the 43rd general assembly, under which this charge for marginal release 
is provided tor, applies in the caption of that Chapter to instruments affecting 
real estate, it is my opinion that when the· law was codified in the 1931 Code 
and that Code enacted as the stautory laws of Iowa, Section 5177 (3) applied 
alike to marginal release of both real estate and chattel mortgages. However, 
T would like your ruling on this question if you are willing to furnish the same 
to me as County Attorney of Monona county. I think that the ruling of At
torney Genel'al on this question should be known so that a uniform under
standing of the same may be had in all County Recorders' offices." 

In answer to this portion of your letter, I might state that the Code of 1931 
has never been adopted by the legislature and that it is only furnished for the 
convenience of lawyers and other persons who desire to use them. The law, 
as it a]lpears in the Acts of the 43ru General Assembly, is the real law, and 
although the codification raises a presumption of the law, yet one has a right 
to go behind that presumption, in order to determine what the law actually is. 

This opinion may not coincide with the writer's idea of what the law should 
be. However, we must make our rulings on what the law is and not what we 
think it should be, and for that reason the opinion herewith enclosed was 
written. 

We thank you, however, for the suggestions made in your letter. 

TAX SALES CERTIFICATES: Cancellation. 
February 11, 1a33. Treasurer of State, Des Moines, Iowa: You have handed 

to us a letter dated January 20, 1933, written •by C. E. Smith, Deputy Treas-
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urer of Scott county. This letter is addressed to you, and asks for an opinion 
on the following: 

"(1) 'Vhen the new Treasurer went into office on January 1st, he found 
a check for $5,451.69, issued by the Union Bank & Trust Company, for tax 
certificates which were delivered to that bank •by the former Treasurer. That 
said Treasurer did not present the check ,for payment, and that the bank 
is now in the hands of a Receiver. The letter also calls attention to the fact 
that these certificates have now been pledged to the R. F. C. at Chicago. 

"Your question is, what is the proper method of procedure?" 
"(2) The letter from the Deputy Treasurer also advises that he holds an 

expense voucher check for $151.67, drawn by the Northwest Davenport Sav
ings Bank, covering tax sales certificates." 

w·e will answer Proposition 1 first. We are of the opinion that when the 
check for $5,451.69 was given by the Union Bank & Trust Company, it was 
given •by the cashier or some other officer of that institution, and that it was 
not the check of some third party who purchased the real estate at tax sale 
and issued the check on the bank. Having in mind that this check was issue1l 
by the bank itself, it had no right to transfer those certificates to the R.F.C. 
until the check was paid. The giving of the check was not the payment of 
the purchase price until the check cleared. Regardless of this fact, it is a 
question of where more than $5·,000.00 is concerned, and although it may result 
in a lawsuit, it is worth having for that amount. 

You are therefore advised that you should immediately cancel the certificates 
under Section 7257 of the Code of 1931 and resell the real estate. When you 
cancel these certificates, you should notify the proper persons that the cer
tificates have been cancelled or are being cancelled. 

In answer to Proposition 2, we will say that, if this check for $151.67 repre
sents the purchase price of the real estate at tax sale, yon should follow the 
same method as advised in answer to Proposition 1. If, however, this revre
sents items of expense, about the only thing you could do woul:l be to file a 
claim with the Receiver. 

We do not feel that either of these items would entitle the county to come 
in under the Brookhart-Lovrien law. 

SPECIAL SESSION. 
February 17, 1933. Senate Glwmbcr, Des Moines, l01ca: You requested of 

me the other day ~ n opinion upon the following provosition: 
"Oan the General Assembly, when convened in special session, act nvon 

a constitutional amendment with the same force and effect as at a regular 
session?" 

The Constitution of the state in Article 10, Section 1, vrovides as follows: 
"Any amendment or amendments to this Constitution may be proposed 

in either House of the General Assembly; and if the same shall be agreed to 
by a majority of the members elected to each of the two Houses, such proposed 
amendment shall be entered on their journals, with the yeas and nays taken 
thereon, and referred to the Legislature to be chosen at the next general 
election, and shall be published, as provided by law, for three months previous 
to the time of making such choice; and if, in the General Assembly so next 
chosen as aforesaid, such proposed amendment or amendments shall be agreed 
to, by a majority of all the members elected to each House, then it shall be 
the duty of the General Assembly to submit such proposed amendment or 
amendments to the people, in such manner and at such time as the General 
Assembly shall provide; and if the people shall approve and ratify such 
amendment or amendments, by a majority of the electors qualified to vote 
for members of the General Assembly, voting thereon, such amendment or 
amendments shall become a part of the Constitution of this State." 
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It will be noted from the foregoing that a proposed amendment, if agreed 
to 'by a majority of both Houses of the General Assembly, it shall be referred 
to the General Assembly elected at the next general election and if agreed to 
by a majority of both Houses of that General Assembly, it shal! be submitted 
to the people. 

The question arises as to what is the General Assembly. The Constitution, 
after providing in Article 3, that the legislative authority of the state shall 
be vested in a General Assembly consisting of a Senate and House of Repre
sentatives, then provides in Se-ction 2, as follows: 

"The sessions of the General Assembly shall be biennial, and shall com
mence on the second Monday in January next ensuing the election of its 
members; unless the Governor of the State shall, in the meantime, convene 
the General Assembly by proclamation." 

It is obvious from the foregoing that a General Assembly lasts for a period 
of two years and that whether convened in regular se.ssion or by a proclama
tion of the Governor, it is still the same General Asselll'bly during that two
year period, and that when convened 'bY proclamation of the Governor it has 
all the power that it would have in regular session. It follows, therefore, 
that a General Assembly, meeting in special session, could initiate and pass 
a resolution amending the Constitution of the state and pass it on to the 
next General Assembly with the same force and effect as though passed in 
regular se·ssion. In the same connection, it might be borne in mind, that the 
Constitutional Amendment authorizing the one hundred million dollar road 
bond issue was initiated at a special session of the ·12nd General Assembly. 
It was agreed to by both Houses of the 43rd General Assembly and subse
quently submitted to and approved by the people. An attack was made upon 
the amendment and the court found the amendment invalid but lays no stress 
whatever upon the fact that it was initiated at a special session. 

EMBEZZLEMENT OF COUNTY FUNDS: County Treasurer and bond liable. 
February 17, 1933. County "ittonzcy, Davenport, Jou·a: On January 28th 

you wrote this office for an opinion on the following: 

"A former Deputy County Treasurer and a man employed as extra help 
embezzled some of the funds from the office of the Scott County Treasurer, 
and both of these men are now in the penitentiary in Fort Madison. The man 
employed as extra help was not bonded. The Deputy Treasurer was bonded 
for $5,000.00, and the Treasurer for $10,000.00. The embezzlement was dis
covered in April, 1932. The Federal Surety Company of Davenport, Iowa, 
was surety on the bonds of both the Treasurer and Deputy up to September 
11, 1931. This Company is now in the hands of a Receiver, and it is doubtful 
if general claims will receive any substantial dividend. 

"After September 11, 1931, the Treasurer was bonded by the Hartford Ac
cident & Indemnity Company, and the Deputy Treasurer, by the Massachu
Hctt~ Bonding & Insurance Company, both of these bonds specifically stating 
that they would have no liability for anything done prior to September 11, 
1931. The Treasurer, the Deputy Treasurer, and the man employed as extra 
help are all judgment proof." 

Your questions will be r.nswered in the order hereinafter stated. 

"(1). Do we concur in the opinion given by a former Assistant Attorney 
General on November 17, 1932, to l<'retl Porter, the then acting Auditor of 
State, to the effect that the County Treasurer is liable for the amount em
bezzled by a Deputy?" 

Answer: \Ve concur with the former assistant, in so far as the liability of 
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the Treasurer is concerned, •but if the former opinion also holds that the 
Treasurer's bondsman is liable, then we would have to disagree to that extent. 

We are of the opinion that the County Treasurer is liable under Section 
5238 of the Code of 1931, for the reason that under that section he is permitted 
tv appoint one or more deputies or assistants, [o1· whose acts he shall be 
responsible. This section of the Code does not say for whose official acts, but 
merely states for whose acts. 

However, we do not say that the Treasurer's bondsman would be lia•ble for 
defalcations or embezzlements on the ·part of the deputy. After reading the 
case of Rose vs. Hatch, 5 Iowa, 149, and most of the Iowa cases since that 
time relative to the liability of public officers, and their ·bondsmen, we arll 
convinced that the bondsman is not liable for funds embezzled •by the deputy 
or the clerk, who was employed as extra help, if the Treasurer used reasonable 
c:tre and diligence in the selection of the deputies and clerks. 

We find no case in the Iowa reports directly on the question of embezzle· 
ment •by a deputy. However, in the case of Rose vs. Hatch, the action was to 
recover money belonging to the school fund of Allamakee county, which money 
the defendant had received as Treasurer of the county and failed to pay over 
to the plaintiff, the School Fund Commissioner. The answer admitted the 
failure to pay the money to the plaintiff, •but alleged that, after the defendant 
had received the money, it was stolen from the treasury of said county, with
out any want of reasonable care and diligence on the .part of the said defendant 
in the care and preservation of said money. A demurrer to this answer was 
overruled by the court, from which ruling the plaintiff appealed. The Supreme 
Court affirmed the District Court. 

In this Rose case, it was held that the duties and responsibilities of the 
County Treasurer were fixed by his official bond, and that where he shows that 
he has used reasonable care and diligence in the preservation of the public 
funds, but, notwithstanding such care, the funds had been stolen, he is not 
liable for the amount taken. In this case, the 'bond of the County Treasurer 
was exactly in the same form as prescribed by Section 1059 of the Code of 1931. 

After the decision in the Rose case, several other cases were decided by our 
Supreme Court, in which the Treasurer was held lia•ble, most of them being 
cases involving school treasurers. However, those cases were decided under 
rlifferent circumstances and on different provisions contained in the bonds. 
In none of those cases do we find the bond, which was similar in form to the 
bond prescribed in Section 1059 of the Code. In most all of the school cases, 
the case of Rose vs. Hatch ·is mentioned and distinguished. .After se'veral of 
those cases had been decided against the public officials and their bondsmen, 
our Supreme Court took a different stand. 

One of the latest cases is the case of Prudential Insurance Company of 
America vs. William S. Hart, et al., 205 Iowa, 801. In that case, the conten
tion of the appellants was that the Clerk of the Court was liable as a public 
officer for any funds received by him by virtue of his office, as an insurer. 
The Court said, however, that the officer is not absolutely lia·ble, and is not 
an insurer of funds in his hands, and that if he complies with the require
ments of his bond as to the use of reasonable care, he is not liable. 

As hereinbefore stated, we do not find a case in ·rowa involving the question 
of embezzlement by a deputy. \Vo do, however, find the following statement 
in Corpus .Juris, in so far as the surety is concerned: 
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"The liability of sureties on official bonds extends to the acts of the 
Deputies and agents of their principal, the negligence or malfeasance of such 
Deputies and agents being imputed to the principal, but sureties on ufficirtl 
boncls are not liab·le for the acts of Deptaics or agents, not p-e1·jonnccl 1Vithin. 
the scope of their official authority." 

46 C. J., 1071, Section 406. 
We also quote from R. C. L. the following: 
"The exemption of public officers from responsibility for the acts and de

faults of those employed by or under them in discharge of their public duties 
is allowed in a great measure from considerations of public policy. From like 
considerations it has been extended to the case of persons acting in the 
capacity of public agents engaged in the service of the public, and acting 
solely for the public benefit, though not strictly filling the character of officers 
pr agents of the government." 

22 R. C. L., Page 488, Section 166. 
"(2). Would the County Treasurer and his surety be liable for the shortage 

of the man employed as extra help?" 
We feel that this question is settled by our answer to the prior question. 

The Treasurer would be liable, but the surety on his bond would not be liable. 
"(3). 'Vhat procedure should be taken and what steps are necessary in 

order to start in operation the provisions of ·Section 5169-a1 to 5169-a10, in
clusive, to recover for Scott county some of the funds embezzled, and how 
should Section 5169-a1 be interpreted with reference to the amount Scott 
county should be able to recover?" 

The proper procedure would be to notify the State Auditor and have a de
tailed examination made by him, or under his authority, for the purpose of 
ascertaining the amount of the loss. 

You also ask how Section 5169-a1 should be interpreted with reference to 
the amount Scott county should be able to recover. It is the opinion of this 
office that Scott county should recover all of the- losses, except the amount 
of the Treasurer's lbond. In other words, if the loss was less than the- amount 
of the Treasurer's bond, the county would not be entitled to recover anything 
under the provisions of Section 5169-a1 and following. However, if the amount 
of the loss is more than the amount of the Treasurer's bond, the county is 
entitled to recover all of the loss over and above· the amount of the said bond. 

THE LEGISLATURE may reduce the salary of elective officers after the term 
for which they were elected has commenced, and make such reduction of 
salary applicable to that term. 
February 17, 1933. Senate Chamber, Des Moines, Jou;a: You requested of 

me the other day, an opinion upon the following proposition: 
"Can the Legislature reduce the salary of elective officers Dfter the term 

for which they were elected has commenced, and inake such reduction of salary 
applicable to that term?" 

Jt should be noted that the Constitution of the state provides in Artiele 5, 
Section 9, that the salary of each Judge of the Supreme Court and of the 
District Court shall not be increased or diminished during the term for which 
they have ·been elected. ·with reference to the compensation of members of 
the Legislature the Constitution contains this limitation in Article 3, Section 25: 

"but no General Assembly shall have power to increase the compensation 
of its own members." 

'l'hese are the only limitations in the Constitution upon the power of the 
Legislature to change the compensation of public officers during the term 
for which they have been elected and under common rules of construction, a 
failure to mention such other elective officers gives rise to the inference that 
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it "·as not the intention to place any limitation upon the right to increase or 
decrease their salary. Moreover, the Supreme Court of the state in the case 
of Iowa City vs. Foster, et al., 10 Iowa, 189, where an attempt was made to 
ehange the compensation of a city treasurer during the term for which he 

·had been elected held that such compensation could be changed. The court 
said: 

"The principal question presented in the foregoing facts, is whether the 
council of Iowa City had the authority, the legal power, to change the com· 
pensation of the treasurer of that cor-poration, during the term of office for 
which he had been elected. The answer to this question depends upon another, 
which is, whether he is a public officer, or an officer of a public corporation, 
or whether he is the officer of a private corporation. That a town or city 
is a public corporation, there can be no doubt. Nor can there be any that the 
office and the compensation of such officers are subject to the control of 
the body which creates or controls the office and the officer, such as the leg
islature, or the municipal council, or the like, according to the nature of the 
case. The principle is that public officers, and the officers of public corpora
tions, are ci:eated for the public benefit, and that they and their offices, 
duties and emoluments, are governed by considerations relating to the com
mon good, and that there is nothing in the nature of contract pertaining to 
them, in the sense of the constitution." 

It seems clear that the Legislature of the state, acting in the public interest 
and for the public good, has complete power over all the officers of the state, 
whether elective or appointive and has the power if it desires to abolish the 
office entirely except for the limitation placed on the exercise of that power 
by the Constitution itself and that limitation, so far as salary is concerned, 
applies only to the judges and to the increase of compensation of members of 
the Legislature. 

NOTE: Check given: Payment value. 
February 18, 1933. County Attorney, Dubuque, Iou·a: We are in receipt of 

your letter, in which you ask for our opinion on the following proposition: 
"A issued a check to B for $4,000.00 in payment of A's note. B had pos

session of the note, agreed to and did mark the same paid, presented the 
check ,for payment, and the check was returned marked 'Insufficient Funds.' A 
promised to call on B for his note, which was marked 'Paid,' but did not do so. 
Your question is whether, under Section 13047 of the Code of 1931, A re
ceived a payment value for which it could be prosecuted.'' 

You are advised that our Supreme Court has held, under facts similar to 
those stated by you, that when A gave the check as a payment on an account, 
he did not receive a thing of value. The reason for this holding is that under 
former holdings the giving of a check as a payment on an account or on a 
note did not constitute a payment until the check cleared. In other words, 
if I owed you an account and gave you a bad check in settlement of the account, 
you should sue me on the account, rather than on a check. 

SHERIFF: Mileage and expense fees. 
February 20, 1933. County Attorney, Centerville, Iowa: We are in receipt 

of your letter of F~bruary 9th, in which you ask for an opinion on the fol
lowing: 

"(1). Is the Sheriff allowed to collect mileage and also necessary expenses, 
such as for meals and lodging, in conveying a prisoner to the penitentiary 
at Ft. Madison in his automobile? 

"(2.) Is the Sheriff entitled to collect mileage and hotel bill for attending 
an annual meeting of Sheriffs at Des Moines in December, 1932, which meeting 
You say was called by the Attorney General?" 
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>Ne will answer these propositions in the order stated. 
(1) Section 5191 provides: 
"The Sheriff shall charge and be entitled to collect the following fees: 
10. Mileage in all cases required by law, going and returning, ten cents 

per mile, .provided that this subsection shall not apply where provision is 
made for expenses, and in no case shall the law be construed to allow both 
mileage and expenses for the same services and for the same trip. 

14. For ·Conveying one or more persons to any state, county, or private 
institution by order of court, or commission, he shall be allowe(l his necessary 
expenses, for himself and such person or persons, and in audition thereto, 
forty cents per hour for the time necessarily employed in going to and from 
such institution, same to be charged and accounted for as fees. Should the 
sheriff need any assistance in taking any person to any such institution, the 
same shall be furnished at the expense of the county." 

According to the first of these sub-paragraphs, it is provided that milea~e 
shall not be charged where provision is made for expenses. Sub-paragraph H 
provides for the paying of expenses on a trip to the penitentiary. Therefore, 
the Sheriff is entitled to his actual expenses in making that trip.· He is not 
Pntitled to mileage. However, if he has two or three prisoners to take to the 
penitentiary, it would be cheaper to pay him the mileage and also his necessary 
expenses, such as meals, than it would be to 11ay the actual expenses and take 
into consideration railroad fare. 

(2) Under Chapter 615 of the Code, the Attorney General has authority to 
call the peace officers to any part of the state. Therefore, if the meeting of 
the Sheriffs was called by the Attorney General, they are entitled to the reason
able and actual expenses of the trip. 

TAX EXEMPTION: Civil War Veteran. 
February 20, 1933. County AttornPy, Mount Pleasant, Iowa: "\Ve are in re

' ceipt of your letter of February 9th, in which you ask concerning the property 
of a civil war veteran. 

We take it from your letter that this civil war veteran died in November, 
1932, and although you do not state whether or not he had ·been allowed an 
exemption, we assume that the exemption hat! been allowed to him as of 
January 1, 1932, on taxes which would •be due in 1933. 

"Your question then is whether or not taxes would have to be paid on 
this property." 

This Department just re~ently ruled that the exemption being allowed to 
the veteran as of January 1, 1932, and during his lifetime, it could nof be 
affected by his death later in the year. The exemption was allowed to him, 
because he was alive and owned property on January 1, 1932. It was the 1932 
tax on which he was allowed the exem11tion, and because he later died during 
that year, it would not give the County Auditor or any other officer the right 
to charge that tax up against the property anti collect it from the· heirs of the 
deceased veteran. 

SCHOOL FUND MORTGAGES DELINQUENT: Action in re mortgagors. 
Fe'bruary 20, 1933. County Attorney, Osage, Iowa: We are in receipt of 

your letter of January 27th, in which you state that several school fund mort
gages in your county are delinquent, in so far as interest is concerned, anti 
that the taxes are unpaid, and you ask for our opinion in the matter. 

You are advised that Sections 4498, 4499 and 4500 of the Code of 1931 state 
the law concerning these mortgages. You are also advised that, if some 
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arrangement can be made with the mortgagors for a payment of the interest 
in small installments, it might be well to be lenient with them, especially in 
view of the present depressing times. However, if you are satisfied that the 
mortgagors expect to continue in the occupancy of the real estate as long as 
possible without paying interest or taxes, and then throw up the land when· 
ever an action is commenced, you might just as well commence the action now. 

You are advised, however, that school fund mortgages do not outlaw, and 
further that the lien of the school fund mortgage is superior to a tax lien, 
and superior to any rights obtained by purchasers of the real estate covered 
by such mortgages at the tax sale. 

BOAHD OF SUPERVISOHS: Ban!;: under supervision of state banking de
partment: Designate as depository for county funds. 

February 20, 1933. County Attonwy, Bloomfielcl, Iotca: We are in receipt 
of your letter of January 28th, in which you ask for an opinion on the following: 

"On the 27th day of January, 1933, the Davis County Savings Bank was 
taken over by the State Banking Department under Senate File No. 111, and 
said bank is now under the supervision of the State Banking Department. The 
Board of Supervisors of Davis county, Iowa, would like to know as to whether 
it would 'be legal ,for them to designate the Davis County Savings Bank, 
which is now under the supervision of the State Banking Department as a 
depository in which to place county funds, and if so, whether it would be the 
proper thing to do to draw a resolution designating this bank as a depository." 

You are advised that it would be legal for the Board of Supervisors to desig
nate the Davis County Savings Bank operating under Senate File 111· as a 
depository of public funds. However, under the rule of the Banking Depart
ment, it would not receive any interest on these f]lnds. This mig,ht mean that 
the County Treasurer or other officers would be personally liable to the state 
sinking fund for the 2 per cent interest, as provided in Section 7420-a14. 

SCAVENGER SALE PROPERTY: Time limit. 
February 20, 1933. Co1mty Treasurer, Marenyo, Iowa: We ar!l i.n receipt 

of your letter of February 9th, in which you ask for an opinion on the fol
lowing: 

"Our attorneys seem to differ in their opinion as to the limit of time on 
scavenger sale property. Some of them hole{ the property so sold remains 
in possession of the former owner for three years mor,e before a deed could 
be issued. Others hold that the three years redemption period had expired 
before the scavenger sale was made, and all that is required is a ninety-day 
notice of intention to take deed." 

We take it that you mean by scavenger sale, the ordinary tax sale, which is 
held on the first Monday in December, as provided by Section 7244 of the Code 
of 1931. 

'Section 7279 provides that after two years and nine months from the date 
of the sale, the, holder of the certificate of purchase may proceed with the 
proper notice, ih order to lbe in a position to obtain his deed. In other wonh;, 
under Chapter 348 of the Code of 1931, the holder of the certificate must wait 
at least two years and nine months ,before giving his ninety-day notice. This 
would mean that three years from the date of the sale must elapse before he 
is entitled to a deed. 

There is no provision in the law which allows the purchaser the use of the 
real estate during that three years. That right remains in the former owner 
or anyone to whom he might transfer or convey the pro11erty or uso thereof. 
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TAX PENALTY: 'Vaive penalty on personal taxes. 
February 20, 1933. County Attorney, Mason City, Iotca: We are in receipt 

of your letter of January 24th, in which you state the following: 
"We have waived the sale of property under tax rights until February 28 

instead of December 5th as has been the prior custom. For that reason, the 
penalty does not attach until after the sale has taken place. Persons owing 
personal tax are now complaining that they have been assessed a penalty of five 
per cent on December 1st and another five per cent on January 1st, and 
the board of supervisors are asking whether it is possible for them to waive 
the penalty on personal taxes in the same manner that they have on land 
tax." 

Will you please advise us where you would find any authority for assessing 
a penalty of 5 per cent on December 1st and another 5 per cent on January l~t'! 
\Ve find no such provision in the Code. 

We do find, however, that under Section 7215, on all personal tax not paid 
on or before the first ;\Ionday in Decem'ber, a penalty of 5 per cent shall be 
mlded and collected, in addition to the 1 per cent per month penalty herein 
provided. We do not find any authority for adding another 5 per cent on the 
first day of January. 

MANDATORY ROAD LEVIES: Refund: Board of Supervisors. 
February 20, 1933. County Attorney. Hurnboldt, Iotca: We are in receipt 

of your letter of February 17th, in which you ask whether or not, since the 
Legislature has passed an act by which the so-called mandatory road levies 
are made optional, the Board of Supervisors could refmid these levies. 

Of course you understand that to refund the tax means to pay back money 
which has alrea:ly been collected, while to remit a tax means to waive the 
collection of one which has not yet been collected. 

However, this office is of the opinion that the levy having once been made, 
the Board of Supervisors could not waive or cancel it, especially since we are 
now on the new year, while the levy was made in 1932. 

CIGARETTE PERMIT: Moving business next door: Forfeit permit? 
February 20, 1933. county Attorney,, Mason City, Iowa: We are in receipt 

of your letter of January 28th, in which you ask whether or not a person 
operating a store and holding a cigarette permit, by moving his place of busi
ness to the next door, forfeits ·his permit. 

You are advised that he does not forfeit the permit, nor is it necessary for 
him to pay any additional sum for a new permit. He should take this permit 
to the city <'lerk and have a new permit issued in lieu of the old one, showing 
the change of address, and then forward the blue copy to the Cigarette Depart
ment at the State House. 

PARTNERSHIP: Personal tax assessment: Partners liable. 
February 20, 1933. County AttoTney. Mason City, Iowa: We are in receipt 

of your letter of January 28th, in which you ask for an opinion on the fol
lowing: 

"The personal tax assessor made an assessment against the partnership 
entitled 'Block Motor Sales Company.' The Treasurer of the county recorded 
the lien under Block Motor Sales Company, and under the name of .Tones, 
one of the partners, she makes a notation, 'See Block Motor Sales Company'." 

You are advised that partnership property should be listed in the name of 
the partnership. There is nothing else necessary, in order to make the partners 
liable. It should not ·be listed in the names of the individu<tl rmrtners. 
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CLERK OF COURT: Liable for money lost in bank failure. 
February 20, 1933. M1·. E. P. Mw-ray, LeMaTs, !01ca: We are in receipt 

of your letter of January 3lst, in which you ask whether or not the Clerk of 
the Court is personally liable for money deposited by him and lost through a 
bank failure. 

Without taking a lot of time to discuss this question, I believe that the case 
of Prudential Life Insurance Company vs. Hart, et a!., 205 Iowa, 801, will 
answer your question fully. In that case, there is a very good discussion of 
the law, and our Supreme Court there held that, if the Clerk of the Court used 
due care and diligence in designating the depositories for his funds, he is not 
liable. 

SCHOOL TREASURER: Bill for tuition. 
February 21, 1933. County Attontey, Pocahontas, Io1ca: We are in receipt 

of your letter of February 16th, in which you submit to us the following ques
tion for an opinion: 

"The local Board of Supervisors is taking care of a family who are residents 
of your county, but have moved to the town of Early, Iowa, in another county. 
The Board is paying house rent in that county to which they have moved. 
The School Treasurer of the District, into which this family has moved, has 
now filed a bill for the tuition of the children . 

. "The question is, must your county pay the tuition?" 
You are advised that ·settlement and residence do not mean the same, and 

one may have a residence in a county, without having a legal settlement. 
This family moved into the adjoining county, and the children started to school 
in that district. The fact that your county is assisting in the payment of the 
rent does not deprive the children of the right to attend school in that district 
without paying tuition. 

It is the opinion of this office that the school district, into which this family 
has moved, does not have a right to collect tuition from your county nor from 
the district, from which the family moved. If there were any possible way 
of collecting any tuition, it could not be collected from the county, but would 
have to be collected from the school district. However, we do not feel that it 
could even be collected from the school district. 

TAX FERRET: Collect taxes on property listed with assessor. 
February 21, 1933. County Attornery, Montezuma, Iowa: We are in receipt 

of your letter of February 14th, in which you ask whether or not the Board 
of Supervisors has authority to hire a tax ferret and pay him for collecting 
taxes on property -which he found had been listed with the assessor, but not 
brought forward on the tax books. 

In connection with this question, you state the facts concerning the contract 
of one T. E. Graham. As we understand from your letter, this matter has 
been <before the State Auditor and the Attorney General during prior admin
i~trations, and that this fee has already been paid to Mr. Graham. 

You also inform us that Mr. Graham was working on a contract which pro
vided for compensation per diem. We are of the opinion that this money 
could not be recovered from him. In the first place, the taxes had not been 
brought forward on the tax books. In the second place, he was working on a 
per diem for salary and earned his money regardless of this particular ite)ll. 
In the third place, your county paid him the compensation and cannot now 
recover it. 
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COUNTY TREASURER: License fees as cash items. 
February 21, 1933. Superintenclent of Motor Vehicle Department, Des Moines, 

Iowa: We are in receipt of your request for an opinion on the following: 

"Mr. Frank T. Metcalf, who was Treasurer of Marion county from 1929 to 
1932 inclusive, carried certain checks which he had received during those four 
years as cash items, said checks ,being given to him in payment of license 
plates and automobiles, and totaling $110.00. 

"You inform us that his contention is that the automobile department of 
the State of Iowa should accept these checks and carry them as cash items. 

"Your question is whether or not this money can be collected from the 
said Frank T. Metcalf or from the County of Marion." 

Section 4904 of the Code of 1931 provides that the license fees shall be paid 
to the County Treasurer at the same time the application is made for the 
registration or re-registration of said motor vehicle or trailer. 

Section 4999 of the Code of 1931 provides how the money received from 
license fees shall be distributed. 

Section 5003 of the Code of 1931 provides as follows: 

"The treasurer of state shall maintain in the state treasury, of the money 
collected as in this chapter provided, a cash balance sufficient to pay the antici
pated expenditures by the highway commission for the ensuing month, exclu
sive of the amount in the funds provided for in subsections 1 and 2 of section 
4999. When necessary to restore the cash balance in the state treasury, 
he shall draw upon the treasurer of each county of the state in proportion 
to the amounts in their possession, respectively, a sum sufficient in the aggre
gate to restore said cash balance. Such drafts shall be honored by the treas
urer of each county upon presentation." 

You will note from the reading of these three sections above referred to 
that it is the duty of the County Treasurer to colle·~t the fees at the time the 
vehicles are registered. It is also his duty to honor such drafts as shall be 
drawn 'bY the Treasurer of the State. There is no question but what the bond 
of the County Treasurer is liable for the payment of these checks. However, 
we do not 'believe that it is necessary for you to look to that bond. You are 
entitled to hold the county of Marion for this money, and the county of Marion 
can then collect the $100.00 from Metcalf or his bondsmen, if it so desires. 

BALLOT, ORDER OF NAMES: 
February 22, 1933. County Ltftorney, Eagle Grove, I01ca: We are in receipt 

of your letter, in which you ask for an opinion on the following: 
"One candidate for mayor left his nomination papers with the clerk several 

days be.fore the time for filing, with the request to file them the first thing 
on .the first day for filing, and the other candidate was present when the 
clerk arrived at his office on the first day for filing. Your question is, who 
would be entitled to have his name appear first on the ballot?" 

You are advised that under Section 771, the City Clerk has charge of the 
printing of the ballots which would include the placing of the names on the 
ballot in the form substantially as ·provided under Section 760 of the Code, 
the word "substantially" meaning as to form only, and not as to the position 
of the political parties on the ballot. We do not believe it makes any difference 
which one of the candidates filed first. 

BANKS AND BANKING: Rules and regulations as to banks operating under 
Senate File 111, 45th G. A. 
February 24, 1933. ·suJICrintenclent of Banking, Des Moines, Iowa: We here

by confirm and approve the following opinions given you verbally concerning 
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the management of banks operating under Senate File No. 111, Acts of the 
Forty.fifth General Assembly: 

1. That trust funds set up in the bank by an order of court and accepted 
by said bank, with the provision that certain moneys should be paid out for 
support, taxes and ordinary expenses of the beneficiaries at regular inter
vals, should be paid, and the Superintendent of Banking, as :Manager, has 
the right to continue said payments while operating the said banl< when
ever there is cash on hand available for such purposes. 

2. That savings accounts may be transferred from one person to another 
as security .for money advanced, provided it is all kept in the old account 
and the party transferring the account does not owe the bank. 

3. That all drafts outstanding at the time the bank is taken over, shall 
be paid. 

4. That a customer of the bank having a deposit and owing the bank, shall 
have the right to an offset in his personal account carried in the same way. 
However, he does not have the right to purchase over accounts for that pur
pose nor to use aC'counts of his family or anyone else. 

5. That the Superintendent of Banking, as Manager, has the right to pre
serve the assets of the bank at book value which were put up as security 
under Section 9222-c3 of the Code of Iowa, 1931, and which might otherwise 
be sacrificed at a price the Superintendent de<nned unsatisfactory, ·by the ex
change of other securities, or cash, to the end that there be no sacrifice of a 
bank's assets which might in the future be worth more than could be obtained 
under a forced sale. 

6. If a majority of depositors and 75 per cent of the total deposit liability 
of said bank desire to reorganize the bank under Section 4 of Senate File :-.Jo. 
111, Acts of the Forty-fifth General Assembly, compromise of claims and lh
bilities of such institution may be made in accordance with said Depositor's 
Agreement (Sec. 4). If the officers and stockholders of any of said banks 
fail to work out a plan of reorganization that is properly approved and 
accepted as provided in the said Senate File No. 111, Acts of the Forty-fifth 
General Assembly, within six months from the date that the management 
of such bank was taken over by the Superintendent of Banking, then th2 
Superintendent of Banking with the approval of the Executive Council, may 
order the winding up of the affairs of such bank as provided by law, or may 
propose a plan of reorganization which he deems to the best interests of the 
depositors. 

7. Depositors shall have the right at all times to be represented· by men 
of their choice in all negotiations regarding the plan of reorganization. The 
proposed plan of reorganization may or may not include the statutory assess
ment liab.ility on stockholders since any reorganization plan is contingeut. 
among other things, upon the approval of the majority of the depositors hold
ing 75 per cent of the deposits, and they have it in their discretion to nsl< 
for such assessment. The said statutory assessment on stockholders is not 
waived by the Department of Banking by the approving of a plan of reorganiza
tion and the assessment provided by law on stockholders of a bank may be 
enforced, if necessary, at any time. 

8. Salaries to employees and officers of such banks under Senate File 
No. 111, Forty-fifth General Assembly, must be decreased and reduced in 
Proportion to the decrease in earnings which may result from the chan?;e 
and operation, and if the Superintendent of Banking, as Manager, believes that 
any salary is too high or that the services of any ol:ficer or employee iR not 
necessary, then ·the Superintendent of Banking, as Manager, shall immediately 
reduce salaries and remove any officers and employees from active duties in 
the 'bank, not by him deemed necessary. 

9. During the period of management by the Superintendent of Banking, 
new deposits of public funds shall not draw interest. The public funds on 
deposit when the bank was taken over by the Superintendent of Banking, 
shall draw interest and the interest shall ·be paid as provided by law in the 
event the income of the bank on old assets is deemed by the Superintendent 
of Banking, as Manager, as sufficient. 

10. Safety Deposit Box rentals may be charged against the old account 
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provided they go into the profit account of the old bank and accrue for the 
benefit of the depositors of the same. 

11. Cashier's checks and certified checks which represent an actual transfer 
of funds, and purchased and used in place of a draft, shall be paid by the 
Manager of such bank. Ho>vever, if there is any question at all, each check 
must be considered separately. . 

12. ·where a depositor of the bank is in possession of space in the bank's 
building under written lease and the lease is between such bank and the de
positor, all rent accruing thereunder during the term of said lease may be 
offset against the deposit of the lessee in such bank, the offset to be made on 
the due date of each installment under the said lease and during the "lime 
that the lessee is in actual possession of the premises under said lease. If, 
however, there is no written lease for a definite term, then there is to be 
no offset allowed. 

13. 'Vhere such bank is holding certain funds as agent for a customer and 
was before the date the management of the bank was taken over by the 
Superintendent of Banking, ordered ·by the customer to do aud perform certain 
things and acts involving the payment of money, and such payment was not 
made, then the fund shall be returned to the customer upon his demand. 
'Vhen, through neglect or fault on the part of the bank, it failed to set aside 
funds when it was so acting as agent and directed to do so by its customer,. 
and the said fund has not been paid out as directed, then the same is to be 
turned to the customer. 

EXEMPTION FROM TAXATION: Barber. 
:b~ebruary 28, 1933. County Attorney, lmliauola, Io1ca: We are in receipt of 

your letter of February 20th, in which you ask for an opinion on the following: 
"Is a barber entitled to an exemption from taxation to the amount of $300.00 

on his tools?" 
Section 6944-17 provides that the tools of any mechanic, not to exceed 

$300.00 in actual value, shall be exempted from taxation. 
In view of the fact that the Supreme Court has, in the case of Hoyer vs. 

McBride, 202 Iowa, 1278, classed a ·barber chair, case, etc., as tools, it almost 
makes it mandatory on us to rule that they are exempted from taxation to 
the amount of $300.00. 

SOLDIERS' RELIEF COMMISSION FUNDS: Commissioner liable when bank 
closes? 
February 28, 1933. State Bonus Boanl, Des .Moines. Iowa: We are in receipt 

of your letter of February 24th, in which you ask for an opinion on the fol
lowing proposition: 

"When the Soldiers' Relief Commission Funds are deposited in a bank to 
the credit of the County Soldiers' Relief Commissioner, by name, hut as 
County Soldiers' Relief Funtl, subject to checks drawn hy this Commissioner 
on this fund for the purposes provided by law, is this Commissioner liable for 
these fund·s when the bank closes?" 

Section 5389 of the Code of 1931 provides, with reference to the Solcliers' 
Relief Commission: 

"They shall qualify by taking the usual oath of office, ::mtl give bond in 
the sum of five hundred dollars each, conditioned for the faithful discharg3 
of their duties with sureties to be approved by the county auditor. The com
mission shall organize by the selection of one of their number as chairman, 
and one as seeretary." 

Section 5392 provides for disbursements as follows: 
"The fact that the commissioner is required to give bond does not mean 

that he is an insurer of the funds. He must, as in the case of other officers, 
use reasonnble cnre and diligence in the preservation of the funds." 
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Section 5392 provides that the Auditor shall issue a warrant to the Com
mission for the sums awarded, and that the Commission shall proceed to dis
burse the same to the parties named in the list, or that the disbursements m:~.y 
be made in any other manner the Commission may direct. Under this section, 
it stands to reason that the Commissioner would either have to deposit the 
funds in a bank, lock them in a vault, or carry them on his person. If he 
used reasonable care and diligence in depositing these funds in the b:tnk, 
and was not negligent in disbursing the same, then it is our opinion that he 
would not be liable for the funds so deposited. There is no question but what 
he is a public officer, and that one of the duties in connection with his office 
was handling these funds. For that reason, he can only be held to the reason
able c:tre and diligence which is required of other officers. 

SOLDIERS' RELIEF FUND: Issue warrants. 
February 28, 1933. State Bonus Board, Des Moines, Iowa: We arc in re

ceipt of your letter of February 22nd, with which you enclosed a request from 
F. R. Purinton of ~Iaquoketa for an opinion on the following: 

"1. Can the Auditor refuse to issue warrants during any current year from 
the soldiers' relief fund, if overdrawn, in anticipation of taxes to be collected 
the following year? 

"2. Can the Auditor refuse to issite warrants against any current year's 
anticipated fund? 
. "3. In case insufficient amount of taxes are paid during any current vear 

to raise the full amount of the solclicrs' relief fund, which has been levied, 
are we in a position to require them to raise this amount through some other 
method?" 

We will answer these questions in order. 
1. If the soldiers' relief fund is overdrawn by reason of the fact that all 

of the money anticipated for that particular year has been spent, then it is 
our opinion that the Auditor can refuse to issue warrants on the fund in 
anticipation of the taxes to be collected the following year. 

2. If all of the revenue anticipated has not been spent, but if there is not 
sufficient money in the fund •because of the fact that taxes have not been pJ.id, 
then the Auditor has authority to issue warrants up to the amount of the 
anticipated revenue for that particular year. In other words, if the taxes 
for 1933 are not being paid, or if paid into the treasury, and are tied up in a 
closed bank, then the Auditor would have authority to issue warrants up to 
the amount of the collectible or anticipated revenue. 

3. We really believe that our answers to the first two questions will answer 
your third question. However, if the taxes are not paid during the year aJHl 

your fund does not receive as much as anticipated, we know of no way by 
which this money could be raised for that particular year, except •by issuing 
the warrants in anticipation of the payment of taxes. 

LICENSE FEE: Restaurants and drug stores: Unincorporated towns. 

March 1, 1933. County Attorne'y, JJiason City, Iowa: We are in receipt of 
your letter of February 21st, in which you ask for an opinion on the following: 

"The Trustees in a township in your county have required a license fee 
from restaurants and drug stores on the theory that they come within the 
provisions of Section 5582-Cl. Your question is whether or not a drug store 
selling soft drinks and restaurants selling prepared foods and drinks, but which 
furnish no entertainment, would be subject to Section 5582 of the Colle of 
Iowa, such restaurants and drug stores 'being located in unincorporated towns." 



112 REPORT OJ!' THE ATTORNEY GENERAL 

An unincorporated town is defined by Section 5623, and is by that section 
placed in the class of villages. 

Section 55S2 of the Code of 1931 provides for the licensing of road houses, etc. 
Scctiou E·5 S:!·cl de:ines a road house as follows: 
"A roadhouse, for the purpose of the preceding section, shall be construed to 

mean any building or establishment open to the public and located on or 
acces:;ible. to a road or public highway outside the limits of an incorporated 
town or city where entertainment, prepared food or drink is furnished to the 
public generally for hire, sale or profit." 

Under the provisions of this section, we can say that the township trustees 
wauL! luve a right to require such license. 

EXEI\IPTION FRO !\I TAXATION: Widow of Civil War Veteran. 
·:\larch 2, ln33. County .1ttorncy, :1Iontczuuw. Iou:1: \Ve are in receipt of 

your letter of February 16th, in which you a3k for an OlJinion on the following: 
"The widow of a civil war veteran was drawing a pension and was en

titled to the soldiers' exemption. She remarried, and after her second hus
band died, she again claims an exemption from taxation. The question is 
whether or not she is entitled to receive it." 

That part of Section 6n46 of the Code of la:Jl applying to this particular 
case reads as follows: 

"The following exemption from taxation shall be allowed: 
5. The property to the same extent of the widow remaining unmarried 

* * *" 
The Federal Government recognizes the fact that, if the widow remarries · 

and the second husband dies, she is entitled to again claim rights to a pension 
hy virtue of being a widow of the first husband. 

This exemption Jaw is one which is entitled to a broad practical construction, 
and for that reason it is our opinion that, when the second husband dies, the 
widow is entitled to again ask for, and receive, bene,fits t~nder the exemption 
statute, ·by virtue of her being a widow of the first husband, who was a civil 
war veter:tn. 

LEVY: Diversion of funds. 
March 2, 1933. County "lttorury, J1farslwlltmrn, !mea: \Ve are in receipt 

of your letter, in which you ask for an op1mon on the following: 
"1. \Vhat is the moaning of the last clause of Section 583a, reading a.s 

follows: 
'No further levy for said purpose shall be made'?" 

This clause means that no further levy shall be made until the question is 
a:~ain submitted to the voters. as provirletl in the other ~ections of tint chapter. 

"2. A levy was spread a year ago, and the fnntls are now collectible and arc 
!JCing collecterl. )I o b:tnrl is under a regular contract in the city, except as 
to payment for actual services made, with exception of the director, who is 
hired until 193·1. The question is, can this money be diverted to some other 
purpose?" 

Section 583\; I>rovides for the submission to the voters of the following ques
tion: 

"Shall the power to levy a tax for the maintenance or employment of a 
band be cancelled?" 

This provision just quote:! makes no provision, nor does any other p:trt of 
Chapter 296 provide for diverting funds in case such a proposition is sub
mitted and carried. 
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We do not believe it would be absolutely ne·~essary for the city council to 
employ or maintain a band during that year, but we are of the opinion tlut 
the funds could not be diverted to tiome other purpose, unless the law provide3 
for a transfer. 

F ARI\1 BUREAU: Certified statement filed: Paid up membership . 
. iLic:1 2, 1933. County .ittorney, Denison, iowa: We are in recei11t of your 

lct,er of I< ebruary lOth, in which you submit to us the two questions relative 
tu the Farm Bureau. Your questions and our answers arc as follows: 

"1. The Farm Bureau certifies to the Board of Supervisors it has 200 or 
more bona fide members. Does this mean the members must be paid up at 
the time this certified statement is filed?" 

It does not mean that the membership clues must be paid at the time the 
statement is filed. It does mean, however, that the members should be bona 
fide members for the year in which the statement is filed. In other worclti, 
if this certified statement is filed in January of 1D33, it is not necessary that 
the membership dues actually be paid at that time. It is necessary, however, 
that the association and the officers certifying to the membership list know 
that the members are good faith members for the year of 1933. The certificate 
should not be made from the 1932 membership list. I might renew my mem
bership in the Farm Bureau for the ye:1r of 1933 on January 15th, and promise 
to pay my dues on F€'bruary 1, 1933. If on January 15th I actually renewed 
my membership in good faith, and did not allow my name to be placed on the 
list for the mere purpose of assisting the Bureau in getting its 200 members, 
and there was no conspiracy ·between the Bureau and myself tint my name was 
merely being placed on the roll for the purpose of assisting in getting the 
appropriation, then I am a bona fide member, regardless of the fact that I 
did not have the money to pay my dues on January 15th. 

"2. The Bureau certifies in this statement that it has pledges which, to· 
gether with the dues, aggregate $1,250.00. Is it necessary that this money be 
in the hands of the Bureau at the time the certified statement is filed with 
the Board of Supervisors?" 

It is the opinion of this office tint this money docs not In ve to be collected 
prior to the filing of the certified statement. The word "dues" means smns 
required to be paid in support of the society and for the purpose of retaining 
membership therein. The word "pledge" means a promise to pay, and is 
interpreted by this office to mean about the same that the word "subscription" 
meant under the old law, which was in force at the time the case of Jefferson 
County Farm Bureau Association vs. Sherman was decided. Therefore, if the 
aggregate of the dues and pledges totals $1,000.00, the Bureau has a right tt. 
its appropriation,· regardless of whether or not all of the money has been 
collected. The principal thing is that the members must be members in good 
faith and the pledges should be made in good faith. 

MEANING OF DUES AND PLEDGES: Board of Supervisors: List of mem
bers filed as basis for appropriation. 

March 2, 1933. County Attorney. Watc1·loo, Iowa: We are in receipt of 
Your letter of February 17th, in which you ask for an opinion on the two 
Questions herein set out: 

"1. What is the meaning of dues and pledges, as used in Section 2930 of 
the Code of 1931 ?" 

a. The word "tlue.s," as defined in the case of Je!Icrson County Farm 
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llureau vs. Sherman, means the amount which one is required to pay, in order 
to retain his membership in a society or club. 

b. The word "pledge" is defined as a promise or an agreement by which 
one binds himself to do or refrain from doing something. It has also been 
defined as a solemn promise or a contract. 

It is therefore the opinion of this office that dues and pledges are not 
synonymous and that "pledges," as used in Section 2930 does not mean dues 
11ledged. On the other hand, we think it means about what "subscription" 
meant under the old law, which was in force at the time the Jefferson County 
Farm Bureau case was decided. 

We are therefore of the opinion that the section means that there should 
he 200 members, and that the aggregate of the dues paid, or which the mem
ber is legally obligated to pay, and sums pledged or subscribed to the asso
ciation totJls $1,000.00. 

"2. Does the Board of Supervisors have a right to require that, in addi
tion to the certificate, a list of the individual members be filed therewith as a 
basis for the appropriation?" 

There is nothing in the law which requires a list of the individual members 
to be filed along with the certificate as a basis for making the appropriation. 

FARM BUREAU: Board of Supervisors: Appropriation provided for in Sec
tion 2930: Right to inspect membership list. 

March 2, 1933. County Attorney, Indianola, Iou;a: We are in receipt of 
your letter of February 20th, in which you ask for an opinion on two ques
tions, as follows: 

"1. When the Farm Bureau -Corporation is organized in compliance with 
Chapter 138 of the Code of 1931 and has filed the certificates required by Sec
tion 2930 with the Board of Supervisors, is it mandatory that the Board of 
Supervisors make the appropriation provided for in that Section?" 

In answer to this question, we will say that on January 18th this office 
furnished an opinion to Roger ·warren, County Attorney at Bedford, Iowa, 
in which it was stated that the Board of Supervisors had certain rights under 
this law. There is no question but that the word "shall," as used in Section 
2930 m~kes it mandatory that such appropriation ·be made, provided certain 
other requirements have been complied with. 

These requirements are: 
a. The articles of incorporation outlined in Section 2926 must be filed. 
·b. The certificate of the Secretary and Treasurer to the effect that the 

organization has at least :200 bona firle members, whose aggregate yearly due~ 
and pledges to such organization amount to not less than $1,000.00 must be filed. 

c. The association must be one organized to cooperate with the United 
States Department of Agriculture, the State Department of Agriculture, and 
the Iowa State College of Agriculture and Mechanical Arts. 

In addition to this, it is our opinion that the Board of Supervisors have 
certain rights. Section 2930 of the Code should be construed with the other 
provisions of Chapter 138'. Section 2!138 gives the Bo~rd authority by itself, 
or by a person duly appointed, to inspect the books, papers and reeords of 
such an association. We therefore rule that the Board has authority to make 
snell investigation as it would make in regard to any other appropriation, 
and finding that the law has lbeen complied with and that the members as 
shown hy the books of the association are actually ·bona fide members, it 
becomes mandatory on the part of the Board to mal{e the appropriation. We 
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might add that the Board should in this matter, as well as in all other matters, 
maintain a neutral attitude. Its duty is to carry out the mandate of the law 
as enacted by the legislature without regard to the person's or organization's 
interest. The personal feelings of the Board, or of any of its individual mem
bers, in regard to the wisdom or justice of the law is immaterial. 

The whole question is whether or not the members are actually good faith 
members, and if they are, it is the duty of the Board to make the appropri
ation. 

"2. When a corporation is organized under Chapter 138 of the Code, does 
the Board of Supervisors of the county have a right to inspect the member
ship list; and if so, may the Board copy the same or divulge the membership 
list to a taxpayer or anyone else upon demand or otherwise; or must such 
information be held confidential by the Board and any person appointed by it?" 

It is the opinion of this office that the Board of Sepervisors has a right to 
inspect the membership list, in order to be assured that no fraud is committed. 
In other words, it has a right to know that all of the persons named on the 
membership list are good faith members. There is, however, no reason why 
they should copy this list for the purpose of exhibiting it to the public or for 
the purpose of divulging the names of the members. 

FARM BUREAU: Dues for 1933 not paid: Entitled to be considered mem
ber? 
March 2, 1933. County Attm·ney, Jefferson, Iowa: We are in receipt of 

your letter of February 14th, in which you ask for an opinion on the fo!Iowing: 
"Is a Farm Bure::tu member, whose dues were paid for the year of 1932, but 

whose dues for the year of 1933 have not been paid at the January meeting, 
when the certificate is made to the Board of .supervisors, as provided by 
Chapter 138 of the Code of Iowa, entitled to be considered a member?" 

Article 4, as contained in Sedion 2926, and cited by you, applies to the 
member as far as his relation to the association is concerned. It has no ref
erence to the membership list, in so far as the dealings ·between the association 
and the county are concerned. 

It is the opinion of this office that, if the member, whose dues were paid 
for 1932, is a bona fide member for 1933 and has merely delayed in payment 
of his dues, he can ibe counted as a member. If, however, there is no condition 
existing which entitles the association to count him as a member for 1933, 
then he is not a bona fide member and his name cannot be used for the pur
pose of obtaining the appropriation. 

DEPUTY OR CLERK: The County Auditor has a right under the law to 
name a fourth deputy in a county having a population iu excess of that pro
Vided by Section 5221, Division Three, of the Code of Iowa, 1931. 
March 2, 1933. County Attorney, Sioux City, Jo1w: You ask (1) an opinion 

regarding the right of the auditor under the law to appoint four deputies and 
(2) whether or not; if he has such a right, it is necessary to submit the 
appointment to the Board of Supervisors for approval in the case where the 
Person appointed has ·been, prior to this time, approved as a clerk in the 
office of the auditor. 

In the opinion of the writer, under Section 5221, Division Three, Code of 
Iowa, 1931, the wording would indicate that the auditor requiring four deputies 
would be entitled to them under this section. The statute provide·s: 

"If more than four rleputies are required, or additional clerks, the Board of 
Supervisors shall fix the amount of their compensation." 
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This would give the right to the auditor, under the law, to name a fourth 
deputy. 

You will note that the word "or" is used-"or additional clerks." This would 
give the right to the four deputies and the number of clerks required. 

Also in Section 5238 of the Code, the wording is as follows: 
"* * * may, with the approval of the Board of Supervisors, appoint one or 

more deputies or assistants. 
This section also provides, as follows: 
"The number of deputies, assistants and clerks for each office shall be 

determined by the Board of Supervisors, and such number together with the 
approval of each appointment shall be by resolution made a record in the pro
c~edings of such board." 

The definition of "clerk" in Funk & Wagnalls New Standard Dictionary is, 
as follows:-

"An officer of the court, legislative body, corporation society, or the like, 
charged with the care of its records, correspondence and accounts; a secre
tary."-p. 500. 

The definition of "deputy" is, as follows: 
·•one authorized to act for or in place of another, especially in official 

relation."-p. 685. 
To be on the safe side, the writer is of the opinion that Section 5238, Code 

of Iowa, 1931, should be followed and the approval of each appointment be by 
resolution made of record in the proceedings of the Board of Supervisors, if 
there is to be any difference in the amount of salary received. 

As you know all the circumstances and, if there is any reason why the status 
of. the person under consideration should be designated as a deputy and not 
as a clerk, then the appointment should be approved. Otherwise, if the status 
is not changed and the salary is the same, I would be unable to see any differ
ence as to whether the designation is deputy or cleric 

EXEMPTION FROM TAXATION: Building partly used for lodge. 
March 3, 1933. County Attorney, Stann Lalce, Iowa: W'e are in receipt of 

your letter of March 2nd, in which you. ask for an opinion on the following: 
"The Masonic Lodge at Alta; Iowa, owns a building, the lower half of which 

is used partly for business purposes, leases having been entered into with the 
several tenants, while the upper half is used purely for lodge purposes. All 
of the receipts of the Mas"Onic Lodge are used for charitable or benevolent pur
poses. Because of that fact, the members of the lodge want to know if they 
can secure an exemption of the building from taxation." 

You are advised that the case of Fort Des Moines Lodge No. 25, I. 0. 0. F., 
vs. the County of Polk, 56 Iowa, page 34, answers your question. It would not 
be proper to exempt the building from taxation. 

It is also provided in C(}de .Section 6944, sub-paragraph 9, that certain prop
erty, the property mentioned in your letter, is exempt from taxation, when 
it is not leased or otherwise used with a view to pecuniary profit. 

SUPERINTENDENT OF BANKING. 
March 6, 1933. Superintendent of Banlcing. Des Moines. Imca: We have 

your request for an opinion on the following proposition: 
May the ·Superintendent of Banking restrict withdrawals by depositors in 

banks and trust companies under his supervision after the lifting of the 
Governor's proclamation of March 4, 1933? 

In giving this opinion, this Department has in mind the ftlct that pursuant 
to Senate File No. 111, Forty-fifth General Assembly, many ·banks have made 

I 
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and will continue to make application to the Superintendent of Banking to 
take over their management, and this opinion is not intended to apply to such 
banks during the period of management by the Superintendent of Banking 
pursuant to said act. 

Prior to the enactment of Chapter 40 of the Acts of the Thirty-seventh Gen
eral Assembly, banks and loan and trust companies incorporated under the 
laws of the state, were under supervision of the Auditor of State. The Bank
ing Department was created by that chapter, and to it were transferred all 
matters concerning such corporations formerly dealt with by the Auditor of 
State. The chief officer of the Department is styled Superintendent of Bank
ing. The Legislature at that time intended to give to the Superintendent of 
nanking broad powers, Se2tion 7 of the act providing in part as follows: 

"The Superintendent of Banking shall be the head of the Banking Depart
ment of Iowa and shall have general control, supervision and direction of all 
banks and trust companies incorporated under the laws of the State of Iowa, 
and shall be charged with the execution of the laws of this state relating to 
banks and banking." 

This act of the General Assembly was codified as Section 9140 of the Code. 
The broad power thus given by the Legislature to the Superintendent of Bank· 
ing was recognized 'but not discussed by the Supreme Court of Iowa in Vale 
vs. Messenoer, 184 Iowa, 553. 

Some time later, however, an action was brought in the Keokuk District 
Court by the Superintendent of nanking as Receiver, on a certain guaranty 
arrangement entered into between the officers of a certain bank and the then 
Superintendent of Banking. The Supreme Court affirmed the lower court in 
that case, entitled Ancl1·ew vs. Breon, 208 Iowa, 385, and in affirming the lower 
court, our Supreme Court held that the superintendent of Banking as a statu
tory officer, could in the performance of his duties, follow only the statutory 
course, viz.: 

1. Close and liquidate a bank. 
2. Levy an assessment. 
3. Demand removal or ,strengthening of questionable paper. 

"The decision of the lower court was made before the meeting of the Legis
lature in the Forty-third General Assembly and that Assembly evidently sensing 
the restrictions that the courts were throwing about the Superintendent of 
Banking after he had 'been given the, broad powers of "general control, super
vision and direction of all banks," decided to so extend his powers that hence
forth he could without question, do all things necessary to so control, supervise 
and direct all 'banks. 

The Forty-third General Assem'bly then amended Section 9140 of the Code 
by adding thereto, the following: 

"He shall have the power to adopt and promulgate such rules and regula
tions as in his opinion will 'be necessary to properly and effectuaUy carry out 
and enforce the provisions of this Section." 

It is apparent then, that since this amendment to Section 9140 of the Code, 
the Superintendent of Banking has not been restricted to the three statutory 
courses provided in Chapter 415 of the Code, but might' adopt and promulgate 
any necessary rules and regulations looking toward the general control, super
vision and direction of banks under his jurisdiction. 

It is therefore the opinion of this Department that "general control, super
Vision and direction" as used in Section 9140 of the Code includes the right 
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to restrict the withdrawals of deposits, and the Superintendent of Banking 
may adopt and promulgate such rules and regulations as in his opinion will 
be necessary to properly and effectively restrict the withdrawals of deposits 
in banks under his jurisdiction after the lifting of the Governor's Proclamation 
of March 4, 1933, and that such rules and regulations may provide and regulate 
the percentage and period of withdrawals. 

Nothing in this opinion, however, shall affect the relationship of the Super· 
intendent of Banldng as Manager of certain banks pursuant to Senate File 
No. 111, Forty-fifth General Assembly, and depositors of such banks. 

WARRANTS: School Board: Banks under new law. 
·"'larch 6, 1933. County Attorney, C1·cston, !mea: We are in receipt of your 

letter of March 2nd, in which you ask for an opinion on the following: 
"1. Should a school corporation issue warrants to the school teachers, 

when its ,funds are tied up in banks that are now operating under Senate 
File 111, and will the School Board be personally liable on such warrants, 
if they draw them? 

"2. Does the city of second class have authority under Section 5645 to 
provide by resolution that warrants issued on funds that were tied up in 
banks under the new law should draw less than six per cent interest?" 

In answer to the first question, you are advised that the School Board has 
authority to issue warrants, if its funds are tied up in closed banks, or if the 
shortage of funds is due to the fact that taxes are not •being paid. In other 
words, if they do not issue warrants in excess of the anticipated revenue for 
that particular year, there is no person lia,ble. 

In answer to the second question, you are advised that under Section 5645 
of the Code of 1931, the School Board does have authority to pass a resolution 
providing for the payment of interest at a lower rate than six per cent. 

INCOMPATIBILITY: County Board of Supervisors: Member City Council. 
March 6, 1933. County Attorney. Marshallt01t)n, Iowa: We are in receipt 

of your letter of March 3rd, in which you ask for an opinion on the following: 
"Would the fact that one person was elected and holding office as a mem

ber of the Board of Supervisors of a county, and at the same time elected 
and holding office as a member of the City Council of a town in the same 
county, cause a conflict which would disqualify them from holding one of these 
offices?" 

There seems to be three tests relative to the incompatibility of public office. 
The first question is whether or not one office is subordinate and accounta·ble 
to the other office. The second is whether or not the duties of the one office 
conflict with the duties of the other office, while the third is the question of 
whether or not the party holding the office can physically fill both offices at 
the same time. Any one of these three situations would cause such an incom
patibility that the person could not hold 'both offices at the same time. 

It would seem to us that where the City Council acts as a local Board of 
Review and the Board of Supervisors acts as a County Board of Review, It 
would create an incompatibility. It is also true that there might be a litigation 
between the county and the city on some other question, and in view of this 
fact the situation could easily arise where the duties of the two offices might 
conflict. If this is true, then the office for which he last qualified would auto- ,. 
matically cause his resignation as to the prior office. 

I would suggest that you read the following cases: 
State ex rel Crawford vs. Anderson, 155 Iowa, 271. i 
State ex rel Banker vs. Bobst, 205 Iowa, GOS. 

I 
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R. F. C. LOANS: Claim of appointee against poor fund. Board of Supervisors. 
~farch 6, 1933. County .tltlorney, Spencer, Iowa: We are in receipt of your 

letter of March 3rd, in which you ask for an opinion on the following: 
"In connection with the granting of R. F. C. loans to Clay county for the 

purpose of taking care of the poor, an individual was appointed by the gover
nor. This appointee has now filed a claim against the poor fund for allow
ance by the Board of Supervisors. The board takes the position that he was 
appointed to assist the welfare worker and other county officers, and they 
understood that his work was to be done without salary or any additional 
costs for administration." 

You are advised that this Committee, which is appointed by the governor 
in each county, is supposed to work without charge. It is true, however, that 
iu some counties the Board of Supervisors has employed some member of that 
Committee to make investigations and assist the welfare workers. If the 
appointee in your county has actually been designated by the Board of Super
visors as a welfare worker, or if he has been appointed to make investigations, 
the Board has authority to pay him, if it so desires. He cannot be paid, how
ever, out of the R. F. C. money. 

CORONER: Claims for making post mortem examinations. 

March 7, 1933. County Attorney, Davenport, Imca: We are in receipt of 
your letter of February 25th, in which you ask for an opinion on the following: 

"The coroner of Scott county is a physician and surgeon. Under the law 
previous to the 44th General Assembly, he performed post mortem examina
tions himself and filed claims with the county, which claims were allowed 
and paid. The examiners from the State Auditor's office in checking over 
the records of Scott county have called the attention of the Board of Super
visors to the fact that such claims were not according to law as stated by 
a ruling from the Attorney General's office in the report of the Attorney 
General of Iowa in 1928, page 197. The coroner collected such fees in the 
years 1928, 1929, and 1930. 

"At the request of the Board of Supervisors, we started an action against 
the coroner asking for judgment against him for the amount paid by virtue 
of these claims, to which the defendant demurred. The demurrer was argued 
before Judge W. W. Scott of our District Court on a question of law and which 

. required an interpretation of Section 5218 of the Codes of 1924 and 1927 
and prior to the amendment 'by the 44th General Assembly. Judge Scott 
sustained the defendant's demurrer and held in substance that from the word
ing of Section 5218 the Legislature intended that the last statement of Sec
tion 5218 as follows: 'If the coroner is also a physician he may make such 
scientific examination', he would be entitled to reasonable compensation for 
conducting scientific examinations as well as other physicians or surgeons who 
might make these scientific examinations at his request." 

·we have read your letter very carefully, and we have also read the opinion 
furnished by the Attorney General's Office in 1928. We are inclined to agree 
with the person who wrote that opinion. 

We quote from the case of Sanford vs. Lee County, 49 Iowa, page 148, and 
cited in the opinion of the former Attorney General, as follows: 

"The examination and writing required to be done in connection therewith 
should be done by the magistrate, and for such services certain fees or com
Pensation are provided by law, and it never was contemplated that the mag·
!strate, for his personal services in conducting the examination, and perform
Ing all services required by the statute, should charge or receive any fees or 
compensation other than that provided by statute." 

Although the case of Sanford vs. Lee County is not a case involving the 
scientific examination made by a coroner, nevertheless it is a caEe involving 
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the fees to which a coroner is entitled, and the above quotation applies to tlw 
services rendered by the coroner and the fees to be clnrgecl therefor. 

We feel that your decision to appeal should be governed by the amount in 
controversy and the probable expenses of the appeal. In your case, the amount 
in ·controversy is $1,338.00, and the expenses of au appeal from the ruling on 
the demurrer would not amount to more than $50.00 or $60.00. It seems tu 
us, using the language which has often been used, "lt is a good bet, if you 
lose." In other words, spending $50.00 in an effort to recover $1,338'.00 if; 
always advisable, especially when the Supreme Court has not passed squarely 
on the. question. 

We also call your attention to the fact that the Legislature saw fit in the 
44th General Assembly to add a provision allowing the coroner to pay for this 
particular work. Undoubtedly, it had never ·been so interpreted prior to that 
time as to allow him to collect for those services. 

Assessment of persons outside of corporation limits but inside of township 
boundaries. 
:\Tarch 7, 1933. County "ittorncy, Hampton, Iotca: \Vc arc in receipt of 

your letter of .March 4th, in which you ask for an opinion on the following: 
"Prior to December 19, 1932, the city of Hampton and \Vashington town

ship were the same areas exactly, or, in other words, had the same boundaries. 
On that date, a decree was entered in the District Court setting certain farm 
property, which was prior to that time inside of the corporation, outside of 
the city limits, and outside of the corporation limits of Hampton. The town
ship •boundaries were not, of course, altered. 

"The question has now arisen as to who shall make the assessment of those 
persons who are now outside of the corporation limits but inside of the town
ship boundaries, in view of the fact that there are no township officials." 

This appointment could not be made under the chapter governing appoint
ments to fill vacancies, because there is no such vacancy as contemplated in 
that chapter. We feel, in view of the fact that not very much property is 
involved, that the best way to assess it would be under Section 7149 of the 
Code of 1931, that is, to have the County Auditor assess it as omitted property. 

March 7, 1933. County Attorney, Chariton, Io1ca: We have your request for 
opinion on the following matter: 

Where a bank is under the management of the Superintendent of Ba.nking 
pursuant to Senate File No. 111, Forty-fifth General Assembly, how must it 
enter into extensions, releases and satisfactions of mortgages wherein the 
bank is mortgagee? 

Senate File No. 111, Forty-fifth General Assembly, provides that during the 
period of management of such banks by the Suverintendent of Banking, he 
may carry on the same under such rules and regulations as he, with the 
approval of the Executive Council, may malic for the conduct of its business 
and pursuant to this provision, the following rule has -been properly made: 

"During the period of management of these banks by the Superintendent 
of Banking, all releases, satisfactions and extensions of mortgages wherein 
the bank is mortgagee, must be executed by the proper officers of the bank· 
and •the Superintendent of Banking, as Manager, shall join in such extension, 
release or satisfaction of the mortgage and show therein that he is joining in 
the instrument pursuant to Senate File No. 111, Forty-fifth General Assembly, 
and the rules and regulations adopted thereunder." 

It is therefore the opinion of this Department that all extensions, releases 
and satisfactions of mortgages during the period of management by the Super
Intendent of Banking wherein the bank is mortgagee, shall be executed by the l 

I 
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proper officers of the bank and shall be joined into by the Superintendent of 
Banking, as :\Tanager, the said joinder reciting that it is executed pursuant 
to Senate File No. 111, Forty-fifth General Assembly and the rules and regu
lations adopted thereunder, and as this right is statutory, it is not necessny 
to place on file in the Court House any instrument showing the power of the 
Superintendent of Banking, as Manager, to so enter into such instruments. 

AGRICULTURAL DEPARTMENT. 
March 9, 1933. Secretary of L1gricnzture. Des 11Ioines, lou· a: Reference is 

nulle to your inquiry as to whether a poultry show held as a district show 
\Vith two counties participating can also be a state-wide show and obtain the 
$200.00 provided for district shows and in addition the $300.00 provided for 
state-wide shows. 

The provisions of the statutes rel:lting to this proposition are as follows: 
Section 2958. "An annual state-wide poultry show is hereby authorized. 

Such show shall be conducted or managed by the officers of the local poultry 
association of the place at which such show is held." 

The sections with reference to district shows are as follows: 
Section 2962-dl. "Poultry associations in counties where no local poultry 

show is held, may affiliate with associations in adjacent counties and hold a 
district poultry show at some location that is mutually satisfactory." 

Section 29G2-d2. "Ectrh county poultry association affiliating with a district 
show shall form a county a·ssociation as set forth in this chapter, and notify 
the department, on or before October first, of its intentions of affiliating with 
other counties in the holding of a district poultry show. The president, vice 
president, secretary and treasurer of such affiliating county poultry asso
ciations shaii meet and elect officers who shall manage and conduct the 
district poultry show." 

It will be observed from a reading of the foregoing sections, first, that a 
state-wide show "shall be conducted or managed by the· officers of the local 
poultry association," second, that the "president, vice president, secretary and 
treasurer of such affiliating county poultry associations shall meet and elect 
officers who shall manage and conduct the district poultry show." In· other 
words, a state-wide show is held by a local poultry association, whereas, a 
.district show is put on and managed by officers elected by the local poultry 
associations of the counties of the district, and it follows necessarily, that 
they cannot be the same show. Moreover, a district show managed as the 
statute provides by officers elected 'bY the poultry associations of the counties 
in the district could not be a state-wide show. 

You are therefore advised, that in cases where district shows are held the 
show is entitled only to the state aid provided for district shows and cannot 
receive the aid provided for a state-wide show. 

SPECIAL ELECTION. 
:.\1arch 13, 1933 . .Oov·crnor of Iowa, Des .ilfoines, Io1ca: In reply to your 

query as to whether or not it was your mandatory duty under the Jaw to call 
a special election for the purpose of filling the vacancy created by the death 
of Senator 0. P. Myers of Newton, Iowa, we hereby submit the following 
opinion of this Department: 

Article 3, Section 12, of the Constitution of Iowa, provides as follows: 
"Vacancies, Section 12. \Vhen vacancies occur in either house, the gover

nor or the person exercising the functions of governor, shall issue writs of 
election to fill such vacancies." 

Section lHiS of the 1931 Code of Iowa, provides as follows: 
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"1158. Special election to fill vacancies. A special election to fill a vacancy 
shall be held for a representative in congress, or senator or representative 
in the general assembly, when the body in which such vacancy exists is in 
session, or will convene prior to the next general election, and the Governor 
shall order such special election at the earliest practicable time, giving ten 
days' notice thereo.f." 

Senator 0. P. Myers of the 29th Senatorial District died while the 45th 
General Assembly 9f the State of Iowa was in session. The 45th General 
Assembly of the State of Iowa is still in session. In all likelihood there will 
he an adjourned or special session of the 45th General Assembly. The 29th 
Senatorial District of the State of Iowa should be represented in the State 
Senate of Iowa during the delibeJ'ations of this present session and also in 
miy adjourned or special session. The Constitutional and statutory provisions 
make it the duty of the Governor to call a special election as soon as prac
ticable when a vacancy occurs during a legislative session. 

Therefo-re, it is the opinion of this Department that it is your duty, under 
the Constitution and laws of this state, to call a special election as soon as 
practicable for the purpose of filling the vacancy which now exists in the 
29th Senatorial District of the State of Iowa. 

IOWA STATE FAIR: Acts of the 44th General Assembly, Page 225, Section 
51 and the second paragraph of Section 63, Page 229. 
March 13, 1933. House of Rezn·esentativ·es, Des Moines, Iowa: Your inquiry, 

of this date, relative to the authority to transfer funds by the Executive Council 
to take up the 1931 and 1932 deficiency of the Iowa State Fair has been 
referred to the writer for attention. 

If you will refer to the Acts of the 44th General Assembly, on page 229, 
Section 63, you will find that the second paragraph of said section, states, as 
follows: 

"When the appropriation of any department, institution or agenC!Y is in
sufficient to properly meet the legitimate expense of such department, in
stitution or agency of the state, the governor, with the approval of the direc
tor of the budget, is authorized to transfer hom any other department, insti
tution or agency of the state having ah appropriation in exces•s of its neces
sity, sufficient funds to meet that deficiency." 

Also refer to page 225, Acts of the 44th General Assembly, Section 51, entitled 
"Genm al Contingent Fund," which provides, as follows: 

"For the purpose of establishing a general contingent fund for the state, 
there is hereby appropriated for each year of the biennium beginning July 1, 
1931, and ending June 30, 1933, the sum twenty thousand dollars ($20,000.00) 
or so much thereof as may be necessary, to be administered by the commit
tee on retrenchment and reform for contingencies arising during the biennium, 
which are legally payable from the general fund of the state; pi'ovided, how
ever, that no part of said fund shall be available to the state board of educa
tion or the board of control of state institutions." 

The above sections give the authority for the transfer of funds to take up 
n deficiency for the years of 1931 and 1932 for the State Fair. 

Investigation shows that the following, on the specific funds from which 
the deficiency, for these two years, was taken care of and it is as follows: 

On September 2, 1931, the Governor and the Budget Director, in conference 
with the Executive Council, at which meeting the Attorney General was also 
present, authorized the transfer of $75,000 from the corn borer eradication 
fund to the Iowa State Fair Board for the purpose of taking care of the deficit 
in the operating expense. On October 5, 1931, the Iowa State Fair Board 
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refunded to the State Treasurer, to be credited to the corn borer fund, the 
sum of $15,000 and on December 31, 1931, the Fair Board refunded to the State 
Treasurer, to be credited to the corn borer fund, the sum of $25,000, making 
the net transfer of funds in 1931 from the corn borer fund to the Iowa State 
Fair Board, $35,000. 

On August 31, 1932, the Retrenehment and Reform Committee transferred 
$20,000 from their contingent fund to the Iowa State Fair Board on order 
No. 8. On September 1, 1932, the Budget Director and the Governor authorized 
the transfer of $20,000 from the state aid fund to county fairs and on Septem
ber 2, 1932, they transferred $35,000 from the corn borer fund to the Fair 
Board for the purpose of taking care of the maintenance of grounds and build
ings in 1932 and taking up part of the deficit in the operating expense of the 
1932 State Fair, making the total of $75,000 transferred to the Iowa State 
Fair Board in 1932. 

VOCATIONAL TRAINING. 
l\iarch 15, 1933. Treasuror of State, Des llfoincs, Iowa: Referring to your 

request for an opinion as to the status of funds now on deposit in the Valley 
National Bank which represent the fund set aside by the National Government 
lo aid vocational training education in this state. 

You are advised that under the statutes of the United States and particularly, 
Sections 191 and 192 of the U. S. C. A., Title 31, debts due the United States 
are entitled to priority. These sections are as follows: 

"Section 191. Priority established. Whenever any person indebted to the 
United States is insolvent, or whenever the estate of any deceased debtor, 
in the hands of the executors or administrators, is insufficient to pay all the 
debts due from the deceased, the debts due to the United States shall be first 
satisfied; and the priority established shall extend as well to cases in which 
a debtor, not having sufficient property to pay all his debts, makes a voluntary 
assignment thereof, or in which the estate and effects of an absconding, con
cealed, or absent debtor are attached by process of law, as to cases in which 
an act of bankruptcy is committed." 

"Section 192. Liability of fiduciaries. Every executor, administrator, or 
assignee, or other person, who pays any debt due by the person or estate 
from whom or for which he acts, before he satisfies and pays the debts rlue to 
the United States from such person or estate, shall become answerable in 
his own person and estate for the debts 'SO due to the United States, or for 
so much thereof as may remain due and unpaid." 

It is well settled under the decisions of the courts in applying these sections 
that any money belonging to the United States or any debt due the United 
States in insolvency proceedings must be ,first paid. The rule is applied to the 
deposits of postmasters and it is also applied to cases where an agent of the 
Federal Government holds Indian funds, and the policy of the courts has 
been to give these statutes a li'beral construction for the purpose of protecting 
United States funds. 

The question the·n arises as to whether this particular deposit represents 
a fund belonging to the United States or a debt due the United States. As I 
Understand the situation, the fund was a,dvanced to the Treasurer of State 
merely as custodian and with authority to draw upon it and use it to meet 
state funds in equal amounts to aid vocational training, and if that is true, 
the fund still belongs to the United States and is held by the Treasurer of 
State merely as a trustee with authority to use it for a specific purpose only. 
It follows that under the statutes the claim for that deposit would be entitled 
to priority of payment in an insolvency proceedings. 
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COUNTY RECORDER: Chattel mortgages: Fees. 
:\larch 16, 1933. We arc answering your questions in the order in which 

you ask them, and where you have used the words "County Clerk," we are 
substituting the words "County Recorder." Your questions and our answers 
are as follows: 

"1. Is a County Recorder required by law to make a chattel mortgage ab· 
stract upon request?" 

Yes. He would be entitled, however, to make a reasonable charge for this 
service. 

"2. If the County Recorder is required. by law to mal'e such abstract, h; 
he required to attach his seal to such certificate, aml if so, what shoulu be his 
charge for such certificate under seal?" 
· There is no provision of the Code which fixes the fee for the County Recorder 
for attaching his certificate. However, the usual fee for that is 50 cents. 

"3. ·what is the filing fee required by law for filing a chattel mortgage with 
the County Recorder"?" 

You understand there is a difference in this state between "filing" and 
"recording." For filing, the Recorder receives only 25 cents, while for record
ing, he receives 50 cents for the first 400 words, and 10 cents for each audi
tional 100, or fraction thereof. 

"4. Is the County Recorder required -by law to .make a showing on the 
back of one or more copies of the chattel mortgage that a copy has been. 
filed, above showing to be made on his signature?" 

Section 10025 of the Code of 1931 provides as follows: 
"A duplicate or copy of such mortgage, bill of sale, or -:Jthcr instrument, 

filed under the provi·sions of this Chapter, shall he supplied hy the County 
Recorder upon the request of any party in interest, anu the payment of fees 
therefor. Such duplicate or copy shall be duly certified by the County Re
corder, and may be filed in any other county in the state in the sam2 nn!uc:r 
as herein provided." 

This does not mean that the County Recorder is entitled to charge 50 cents 
for the first 400 words, and 10 cents for each auditional 100, for maldng cer
tificate on the back of a copy, when as a matter of fact the copy is in printed 
form and properly prepared, when presented to the Recorder for such certificate. 
·The Recorder in this case would -be entitled to charge the usual fee for the 
certificate only, ·but would not be entitled to mal'e a charge as though he had 
copied the entire chattel mortgage or bill of sale. 

"5. Is the County Recorder required to charge a fee for such showing on 
the ·back of one or more copies of the chattel mortgage, and is he required to 
attach his seal to such showing?" 

We believe that our answer to Question No. 4 completely answerH your ques
tion. The Recorder is entitled to charge the usual fee for this certificate, 
but is not entitled to make the charge which he is authorized to make for 
the complete certified copy, where- he makes the complete copy. 

·we understand, of course, that in connection with your office, the person 
procuring the loan must pay the incidental expenses, and although we feel 
that the Recorders of this state are entitled to be paid for their services, yet 
we feel that the person who .finds it necessary to borrow on his crops and 
live stock, in order to be able to <:ontinue his farming operations during the 
coming season, should not be required to vay exorbitant charges for abstracts 
of the record, etc. We do not ·believe that under the present conditions the 
County Recorders of this state will insist on excessive charges in connection 
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with any of these items, as they realize only too well what the financial con
dition of the average renter is at the present time. 

SCHOOL BOARD: Hire teachers. 
;\larch 16, 1933. County ,tttorncy, Pocahontas, Iowa: We are in receipt of 

your letter of March 8th, in which you ask for copies of the opinions regard
ing the Farm Bureau. We are herewith enclosing them. 

You also ask for an opinion on the following question: 
"Can the present school board·s hire teachers for the coming year before 

the new board takes office?" 
The case of Consolidated School District of Glidden vs. Griffin, 201 Iowa, 

page 63, answers your question. According to this case, the Board has author
ity to talm such action. 

You also ask for an opinion un the following proposition: 
"The Board of Supervisors, after legal notice served by publication, platted 

a road and the improvement on the same, and went ahead and improved the 
road, although they had made adjournments relative to the platting and im
provement in their meetings as to the final date when hearing should be had 
on the same, and that no entry has ever been made in the record showing any 
final action. No objection appeared on the date to which the meeting had 
been adjourned." 

The facts relative to this matter are not fully enough set out to enable us 
to answer your question. You do not say whether this proceeding was com
menced 'bY the filing of a petition under Section 4562, or whether it was com
menced under Section 4607. You also state that no objection appeared on the 
date to which the hearing was adjourned in July, 1931, but you do not state 
whether or not objections had been filed. 

If this proceeding was commenced under Section 4562 on the filing of a 
petition, and if no ubjections were ever filed, it was the County Auditor's 
duty to establish the road under Section 4577, and it would still not be too 
late for them to do that. 

If, however, objections were filed, the Board might find itself in an ei1tirely 
different predicament. 

BAND TAX: Notice by publication: Section 5265 of Code of 1931. 
March 17, 1933. County Attol"ney, Newton, Iowa: We are in receipt of 

Your letter of March 13th, in which you ask for an opinion on the following: 
"Section 5839 of the Code of 1931 PI'Ovides for filing a petition with the 

City ·Council, as-king that the following proposition be submitted, to-wit: 'Shall 
the power to levy a tax for the maintenance or employment of a band he 
cancelled'!' Said subrni·ssion shall be made at any municipal election as here
tofore provided, etc. 

"In case such petition is filed with the City Council at Newton, mnst notice 
by publication once each week for four weeks be given prior to the election, 
as provided in Section 5265 of the Code of 1931 ?" 

You are advised 'that Section 5265 of the Code of 1931 comes under the title 
of county and township government, and does not apply to cities or towns. 

Chapter 296 of the 1931 Code of Iowa makes provision for the levy of a band 
tax and also for revocation of the same. This chapter contains no provision 
for the publication of a notice for the revocation of such a tax at the general 
municipal election. 

Section 5839 of the 1931 Code provides that when the proper petition for the 
revocation of authority to levy this tax is presented to the City Council, that 
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it becomes the duty of the City Council to submit this question at any general 
municipal election, as heretofore provided. The previous provision for the 
submission is contained in Section 5837 of the 1931 Code of Iowa, whkh is as 
follows, to-wit: 

"\Vhen such petition is filed, the council or commission shall cause said 
question to be submitted to the voters at the first following general municipal 
election." 

From the language used in this statute, it is apparent that it is the duty 
of the City Council at Newton to cause this question to be submitted to the 
voters at the first following general municipal election after such a petition 
has been presented to the Council. 
. The matter of the publication of notice of an election is not controlling in 
determining the validity of matters voted upon and settled :by an election. 
The want of notice will not invalidate an election. In matters of such a 
public nature, the observance of each particular is not held a prerequisite to 
validity. It is the general rule of law that statutes directing the mode of 
proceeding of public officers relating to time and manner as directory. 

The People vs. Cook, 14 Barb., 261-290. 
Marchant vs. Langworthy, 6 Hill, 642. 
The People vs. Peck, 11 Wend., 604. 
Disholde vs. Smith, County .Judge, 10 Iowa, 212, on Page 218. 

'rile people should not be disfranchised nor deprived of their voice in the 
settlement of public questions by the omission of some duty by an officer, if 
an election has in fact been held at the proper time. 

This matter of whether or not the voters and taxpayers of the city of Newton 
should continue this levy for the support of a band is a public one, and the 
people should have the opportunity of expressing their will, in case a proper 
petition with sufficient signers has been presented to the Council. 

Chapter 296 of the 1931 Code of Iowa contains full and complete provisions 
for the levying and revocation of such a band tax. Nowhere in this chapter 
is there any provision for the pU'blication of a notice of the· presentation of 
such a question to the voters. The chapter is apparently full and complete in 
itself, and definitely prescribes what shall be done, when a proper petition is 
presented to the Council. It is definitely expressed that, when such a petition 
is presented, it then becomes the duty of the Council to submit this question 
at the next general municipal election. The general rule of law expressio unius 
est excludio alterius has been followed by our Supreme Court. 

Talbott vs. Blackled~e. 22 Iowa. 572-579. 
Vale vs. Messenger, 184 Iowa, 553. 
State vs. Hansen, 231 N. W., 428-430. 

Therefore, in the a:bsence of any city ordinance prescribing publication of 
notices for city elections, it is the opinion of this Department th'lt the four 
weeks' notice of publication, as provided for by Section 5265 of the Code of 
Iowa, does not apply, and that this question may •be properly voted upon by 
the people of the city of Newton at the next general municipal election, in case 
a proper petition with the statutory number of signers has ·been presented to 
the City Council of Newton, Iowa. 

NEW BOND ON EACH NEW LICENSE ISSUED. 
March 17, 1933. Superintendent of Sec7[1'ities De;partment. Des Moines. Iowa: 

You have asked this Department for an opinion on the validity of continuation 
certificates to certain dealer's bonds filed in your department by certain dealers 
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in securities. As we understand it, in most of these cases the licenses have 
expired prior to, or during and ·between the recent legal holiday. Your inquiry is 
two-fold-whether or not a continuation certificate, issued after the legal 
holiday is closed, would revive the obligations set forth in the dealer's bond 
which unquestionably terminated with the license, either prior to or during 
the legal holiday. It is the opinion of this department that it did not and our 
reasons are 'based, among others, upon the following provisions of the dealer's 
bond itself: 

In the next to the last paragraph these words are found in the dealer's bond: 

"THIS BOND is a continuous obligation and shall cover the full period, or 
periods of registration of the above named principal obligor as a dealer in 
securities under the provisions of the Iowa Securities Law, including the 
present registration and all renewal or new registrations which said principal 
obligor may be granted upon written applicJ.tion therefor." 

Notwithstanding the flexibility of this provision, the import of the bond 
itself is clear that it attempts to cover the responsibility of the dealer during 
the time his license is in force. When the license expires, the liability on the 
bond expires. The provisions of the above quoted paragraph with referen·~e 

to future registration or renewals is too uncertain or indefinite to predic:1te 
legal liability against the surety company. 

Referring now to the continuation certificate and the words set forth in the 
last paragraph, as follows, to· wit: 

"It is expressly understood and agreed that the renewal of said bond is with 
the same force and effect as though a new bond were executed and filed." 

The clear import of this paragraph would seem to limit the liability of 
the surety company to the obligations of a new bond. 

In view of the fact that a large number of licenses expired during the legal 
holiday, or prior thereto, and that they have now made application for a new 
license or renewal license, it is the opinion of this Department that the only 
safe procedure to follow would be to require the execution of a new bond on 
each new license issued. -
Publication clause on acts passed by legislature . 
. March 17, 1933. Deputy Secretary of State, Des Moines, Iowa: You have 

asked this Department for an opinion on the following state of facts: 
Where an act is to take effect from and after publication in two designated 

Papers on a Saturday and one of the papers does not publish on the Saturday 
designated and the act is to go into effect on the Monday following publica
tion, can the paper failing to publish on Saturday make the publication on 
Sunday so as not to invalidate the statute concerning publication of acts and the 
designation of papers? 

I have failed to find any authority for the publication of a public act in a 
newspaper on Sunday, It would seem that the paper which cannot publish on 
Saturday should decline the publication and the Secretary ·of State should 
then designate another paper in which the publication will be made on Satur
day at the same time the publication is made in the other paper originally 
designated. There would then be no possible question about the legality of 
the publication. 

IOWA BARTERING ASSOCIATION: An organization selling membership 
certificates for sick benefit, medical attention, and a right to buy a casket; 
certificates ,for ga·s, oil and tires; for barter of commodities and labor comes 
under the Supervision of the Superintendent of Securities. 
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March 17, 1933. Superintf)JU/ent of securities Department, Des .Moines, Iowa: 
Your inquiry, to this oiiice, relative to the Iow::t Bartering Association, with 
offices at 728 Io"irst Avenue East, Cedar Hapills, Iowa, has been referred to 
the writer for attention. 

You desire to know if an organization selling membership certificates for 
sick benefit, which furnishes medical attention and also giving the right to 
buy a casket; selling membership certificates for gas, oil and tires; member
ship for barter comes under the supervision of your department, as provided 
by Chapter 393-c1, Iowa Securities Act. 

In the opinion of the writer, it does. 

Refer to Section 8581-c3 of the 1931 Code of Iowa, Division (1), which states, 
·as follows: 

"'Security' shall include any note, stoclv, tre:1sury stock, bond, debenture, 
evirlence of i1Hlebterlness, certificate of interest in an oil, gas, or mining lease, 
collateral trust certificate, pre-organization certificate, 1J1'e-Organizativn sub
sCJ'iption, any transferable share, investment cont1·act, or bene}icial i11terest 
in title to pro]Jerty, inte1·est in OJ' umler a projit-shm·ing or pal'ticipating arJree
ment 01' scheme, m· a:ny other instntment commonly lcnown as a secu.rity," 

The sections italicized correctly designate such a scheme as the one under 
consideration. 

I h:tve examined Section 8581-c5 of the 1931 Code of Iowa, which deals with 
the exempt transactions and I find nothing in that section which would relieve 
this company from the responsibility under the Iowa Securities Act. 

WIDOWED MOTHER'S PENSION: INTERPRETATION OF SECTION 3641. 
"No payment shall be made after said child reaches the age of sixteen 
years, or after the mother has remarried, or after she has acquired a legal 
residence in another county, or after she has become a non-resilient of the 
state." 
March 20, 1933. County Attorney, Belmon(l, Iowa: We are in receipt of 

your letter of March 9th, in which you ask for an interpretation of Section 
3641 of the Code of 1931, and particularly that portion, which is as follows: 

"No payment shall 'be made after said child reaches the age of sixteen years, 
or after the mother has remarried, or ·after she has acquired a legal residence 
in another county, or after she has be1·ome a non-resident of the state." 

It is the opinion of this office that the clause, "after she has become a non· 
resident of the state," has nothing to do with what we term a legal settlement 
under the pauper laws. That said payments should be discontinued as soon 
as she moves outside of the state with intent to change her residence. 

SCHOOL FUND MORTGAGE FORECLOSURE: Release from personal lia
bility. 
March 20, 1933. County Attorney, GreenjieW, Iowa: We are in receipt of 

your letter of March 6th, in which you ask for an opinion on the following: 
"Adair county, .for the benefit of the school .fund of the State of Iowa, is 

foreclosing the school fund mortgage against the Estate of John C. Hoyt, 
et a!. F-oreclosure ha·s been commenced for the March Term, which will con
vene on the 14th. There are two years of unpaid interest on the loan, and the 
costs of the foreclosure will amount to $150.00 to $200.00. The land has been 
rented, and none of the land notes has been disp-osed of. T·he Administrator 
of the Estate advises that, if you will take no personal judgment, he will 
obtain posses•sion of the note, which has been sold, and will turn both of 
these notes over to the county, in consideration for a release from personal 
liability. The Board of Supervisors doubts whether or not this can legally 
be done." 

J 

• 

I 
I 
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You are advised that under the holding of our Supreme Court in the case 
of Poweshie!;: County vs. Buttles, 70 Iowa, 246, 30 N. W., 558, the Bo:tnl of 
Supervisors, in the management of the school fumls, has authority to tlo acl:o 
whicf1, in the exercise oi wisdom and earc, meu of affairs ordinarily do for 
the security and collection of debts. In this case just cited, the Court held 
that a compromise in a particular case of a claim in 'behalf of the school fund 
was valid. 

This office is of the opinion that the supervisors have a right to make the 
compromise mentioned by you. The question of liability of the county to the 
school fund is not determined by the amount which the land brings at the 
Slte1'iff's sale. It is determined from the amount for which the !anti sells when 
the county disposes of it within the next two ye:Hs after having acquirecl 
title to it. 

SCHOOL ELECTION: Contest. 
:\iarch 21, 1933. County Attorney, Osage, I01c:t: Your letter of the four

teenth inst., to the office of the Attorney General, has been referred to the 
writer for attention. 

You inquire relative to the contesting of a school election and desire to know 
if action should 'DC brought under the section relating to contests of county 
officers, as contained in Sections 1020-1044 of the Code of Iowa, 19:ll. 

Your attention is called to Section 421G-c22 of the 19:!1 Code of Iowa which 
states, as follows: 

•·contestell elections. School elections may be conte~ted as provilletl by 
law for the contesting of other elections. 

As you know, the general grounds of contesting are provided by Chavter 47 
of the Code of Iowa, 1931. It would seem to the writer that the use of this 
chapter on your general grounds, together with Chavter 52, as you suggest 
would give you the machinery for conducting such a contest. A readin;~ of the 
chapter, last· named, gives a comprehensive idea of the entire manner with 
which to proceed. 

FISH AND GAME COMMISSION: Frozen game. 
March 22, 1933. State Fish ana Game 1VanlPn. Des Moines, I Olea: In answer 

to your inquiry of the .third inst., with enclosure of letter from Getts Brothers 
& Company of San Francisco, California, will say that I have examined Chap
ter SG of the Code of Iowa, 1931, and wish to call your attention to Section 
1788, which reads as follows: 

"Game lwought into the state. It shall be lawful for any person, firm, or 
corporation to have in possession any fish or game lawfully taken outside 
the state and lawfully brought into the state, but the burden of proof shall 
he upon the person in such possesion to show that such fish or r;ame was hw
fully killed and Ia wfully brought into the state." 

An examination, .of the new fish and game bill ~hows that this section has 
not been modified or changed. 

It would seem to the writer that this presents a question which should 
Properly come under the rules and regulations as allowed by the new fish 
and game bill. The Interstate Agreement and Lacey Bird Act should be taken 
into consideration in drafting the rules and regulations, regarding matters 
of this nature. 

SALE OF BEER IN lOW A UNDER PRESENT LAWS: The sale of beer of 
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the alcoholic content of 3.2% by weight as prescribed in the so-called 
federal beer bill is prohibited in the State of Iowa under the present laws. 

:\larch 23, 1933. To Whom It May ConcG1rn: In answer to numerous in-
quiries, relative to the sale of beer in the State of Iowa of an aleoholic content 
of 3.2 per cent by weight, in the event that a so-called beer bill becomes the 
law of the United States, this Department renders the following opinion: 

The fact that the alcoholic content, as fixed in the Volste:td Act or the Fed
eral Prohibition Enforcement Law, passed by the 66th Congress provides as 
follows: 

·"* * * The words 'beer, wine, or other intoxicating malt or vinous 
liquors' in the vVar Prohibition Act shall be hereafter construed to mean• any 
such beverages which contain one-half of the 1 per centum or more of alcohol 

"by volume:" 
In Title II, of said Act, Section 1: 
"The word 'liquor' or the phrase 'intoxicating liquor' shall be construed 

to include alcohol, ·brandy, whisky, rum, gin, beer, ale, porter, and wine, and 
in addition thereto any spirituous, vinous, malt, or fermented lic].\wr, [nce,Jkd, 
or not, and by whatever name called, containing one-half of 1 per centum or 
more of alcohol by volume which are fit for use for beverage purpos8s: 

and that the new so-called federal beer bill raising this percentage 3.2 IJer 
cent by weight, does not permit the sale of such beverages in the State of 
Iowa or the transportation of such a beverage into the State of Iow:1 for the 
following reasons: 

In Section 1923 of the Code of Iowa, 1931, entitled "Intoxicating Liquors," 
we find the following definition: 

"The word 'liquor' or the phrase 'intoxicating liquor' when used in this title, 
shall be construed to include alcohol, brandy, whisky, rum, gin, ln'er, ale, 
porter, wine, spirituous, vinous, and malt liquor, and all intoxicating liquor 
whatever." 

Section 1924 of the same chapter provides: 
"No one, by himself, clerk, servant, employee, or agent, shall, for himself 

or any person else, directly or indirectly, or upon any pretense, or by any 
devise, manufacture, sell, exchange, barter, dispense, give in consideration 
of the purchase of any property or of any services or in evasion of the statute, 
or keep for sale, or have possession of any intoxicating liquor, except as 
proviued in this title; or own, keep, or be in any way concerned, engageu, 
or employed in owning or keeping, any intoxicating liquor with intent to 
violate any vrovision of this title, or authorize or permit the same to be done; 
or manufacture, own, sell, or have possession of any manufactured or cCJm
pounded article, mixture or substance, not in a liquid form, and containing 
alcohol which may be conver<ted into a beverage by a process of pressing 
or straining the alcohol therefrom, or any instrument intended for use and 
capable of being used in the manufacture of intoxicating liquor; or own -:Jr 
have possession of any material used extensively in the manufacture of in
toxicating liquor; ·or use' or have possession of any material with intent to 
use it in the manufacture of intoxicating liquors." 

Our Supreme Court has interpreted the words "intoxicating liquors" as 
follows: 

"Alcohol is an intoxicating liquor, and however it may be diluted it is 
within the terms of the statute, when used as a beverage. Proof that liquor 
in question contains alcohol is sufficient to show that it is an intoxicating 
liquor." (See State vs. Yager, 72 Iowa 421; State vs. Intoxicating Liquors, 
76 Iowa 243; State vs. Colvin, 127 Iowa 632.) 

Also, 
"If an article sold as a beverage contains any appreciable amount of al

cohol, its sale is illegal, irrespective of the good faith of the seller." (See 
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Berner vs. l\IcHenry, 169 Iowa 483; Halloran vs. Hutchinson, 170 Iowa 493; 
Nies vs. Anderson 179 Iowa 326. 

Also in the case of State vs. Lindoen, 87 Iowa, 702, the Court states: 
"The term intoxicating liquors includes beer without regard to the question 

whether or not beer is an intoxicating beverage." 
Also see Milwaukee l\Ialt Extract Co. vs. C., R. I. & P. R. Co., 73 Iowa, 98, 

which holds as follows: 
"The inference from these provisions is that there is but one kind of beer 

and that it is intoxicating." 
Also see State vs. Cloughly, 73 Iowa, 626, and State vs. Spiers, 103 Iowa, 

711, which holds as follows: 
"The statute classes beer as an intoxicating liquor; and if there are kinds 

of beer not in fact intoxicating, the burden is upon the person charged with 
the sale of such liquor to show that it is not in fact that kind, if he so claims." 

The above cases conclusively prohibit the sale of beer as provided by the 
new federal legislation within the borders of the State of Iowa. 

The question arising from the fact that under state laws in surrounding 
states, such as Illinois, Missouri and Minnesota, in which, upon the enactment 
of federal legislation, allowing the sale of beer of an alcoholic content of 3.2 
per cent, also prohibits the importation of such beverages into the State of 
Iowa on another ground besides that which is outlined above and this ground 
is on the question of interstate shipment of alcoholic beverages. The so-called 
Webb-Kenyon law, which was passed in 1913, by Congress, and is entitled 
"An act divesting intoxicating liquors of their interstate character in certain 
cases," and provides that the shipment or transportation, in any manner or 
by any means whatsoever, of any spirituous, vinous, malted, fermented, or 
other intoxicating liquor of any kind, from one state, territory, or district of 
the United States, or place noncontiguous to but subject to the jurisdiction 
thereof, into any other state, territory, or district of the United States, or place 
noncontiguous to but subject to the jurisdiction thereof, or from any foreign 
country into any state, territory, or district of the United States, or. place 
noncontiguous to but subject to the jurisdiction thereof, which said spirituous, 
vinous, malted, fermented, or other intoxicating liquor is intended, by any 

·person interested therein, to ·be received, possessed, sold, or in any manner 
used, either in the original package or otherwise, in violation of any law of 
such state, territory, or district of the United States, or place noncontiguous 
to but subject to the jurisdiction thereof, is hereby prohibited. 

Also the Reed "Bone-Dry" Amendment, passed by the 64th Congress, which 
provides, in part, as follows: 

"* * * Whoever shall order, purchase, or cause intoxicating liquors to be 
transported in interstate commerce, except for scientific, sacramental, medic
inal, and mechanical purposes, into any state or territory the laws of which 
s_tate or territory prohibits the manufacture of sale therein of intoxicating 
liquors for beven!?e purposes shall ·be punished as aforesaid; Proviclerl, that 
nothing herein shall authorize thH s.hipment of liquor into any state contrary 
to the laws of such state: Proviclcd, that the Postmaster General is hereby 
authorized and directed to make public from time to time in suitable bulle
tins or public notices the names of states in which it is unlawful to advertise 
or solicit orders for such liquors." 

This act was approved March 3, 1917. 
Accordingly, because of the statutory provisions and the interpretation and 

construction of the words "intoxicating liquors" by the Supreme Court, beer 
cannot be sold of the alcoholic content in the federal beer bill and it cannot 
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be shipped into the State of Iowa because of the Webb-Kenyon A,ct and the 
Heed "Bone-Dry" amendment. 

When beer becomes legalized and can ·be manufactured and contain 3.2 per 
cent alcohol, by the action of Congress, the only way that such beer can be 
sold in Iowa is by the action of the General Assembly of the State. 

There is now pending, in the General Assembly, a bill, popularly known as 
the Cooney-Ditto Beer Bill, which is so-called because it is sponsored by Senator 
:\1att Cooney, of Dubuque county, and Representative Ollie Ditto, of Osceoia 
county, and is entitled, "An act to provide for the licensing and regulation 
of the m:mufacture and sale of beer, lager beer, ale, porter, stout and other 
fermented malt liquor, containing not more than three and two-tenths ( 3.2) 
per centum of alcohol by weight," and is designated as the Iowa Malt Beverage 
Ad, House File No. 375. This bill provides for four kinds of licenses, desig
Batcd as class A, class B, class C, and class D. A class A license shall permit 
the licensee to manufacture and. sell at wholesale, beer, Jager ·beer, ale, porter, 
stout and other fermented malt •beverages, containing not more than three 
and two-tenths (3.2) per centum of alcohol by weight, for consumption off the 
z~re1nises. 

The class B license permits the licensee to sell at wholesale, lager beer, 
beer, ale, porter, stout and other fermented malt beverages, containing not 
more than three and two-tenths (3.2) per centum of alcohol by weight, for 
consumption off the premises. 

The class C license permits the licensee to sell at retail, beer, lager beer 
ale, porter, stout and other similar fermented malt ·beverages containing not 
more than three and two-tenths ( 3.2) per centum of alcohi:Jl by weight for 
consumption on or off the premises. 

'l'he class D license shall permit the licensee to sell in quantities of not less 
than seventy-two (72) ounces of beer, lager beer, ale, porter, stout and other 
fermented malt beverages, containing not more than three and two-tenths 
(3.2) per centum of alcohol by weight, not to be consumed on the premises. 

Section 5 of the 'bill makes it unlawful for any person or persons to be either 
directly or indirectly interested in more than one class of license. 

Section 6 of the bill provides for a written application, under oath, by the 
applicant, setting forth the residence and that he is a citizen of the United 
States, his place of birth and if he is a naturalized citizen, the time and place 
of such naturalization. The applicant must state that he has never been con
victed of a felony and also give the location of the place or building where 
the avplicant intends to overate. The apvlicant must establish that he is a 
person of good moral character and that the place or building where he in
tends to operate conforms to all the laws, health and fire regulations, applicable 
thereto, and is a safe and proper place or building. The avplication also must 
show that the proposed location is not within two hundred feet of any church, 
hospital, old peoples' home, soldiers' home, naval station, military station, 
federal building, public or parochial school. He must also furnish a ·bond with 
sureties to :be approved by the Clerk of the District Court of the county in 
which the applicant for license resides, in the sum of ten thous:md dollars 
( $10,000.00). 

Section 14 of the bill provides that there shall be an investigation of the 
applicant and of the truth of the statements made in and accompanying the 
application anrl that the decision on the avp!ication shall be rendered within 
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thirty (30) days after it is received. The license fee for dass "A" shall not 
exceed two thousand five hundred ( $3,500.00) dollars per annum; for dass "B" 
license, shall not exceed fifteen hundred ($1,500.00) dollars per annum; a class 
"C" license shall not exceed five hundred dollars ($500.00) per annum; class 
"D" license shall not exceed one hundred ($100.00) dollars per annum. 

Section 15 of the bill provides for the revocation of license and is to the 
effect that under the provision of the act, if the licensee is convicted of a 
felony or is convicted of the sale of intoxicating beverages, contrary to the 
provisions of this act, his license shall be revoked and he shall not again be 
permitted to secure a license for the sale of such beverages. 

Section 16 of the bill provides that the revenues obtained from license fees 
collected under the provisions of the act shall be distributed one-half by the 
municipality collecting the same to the Treasurer of the State of Iowa and 
shall be credited to the general fund and the remaining one-half shall be paid 
by the municipality collecting the same to the County Treasurer of the county 
in which said municipality is located and to be by said County Treasurer 
credited to the school fund of said county. 

Section 17 of the bill provides for the violations of any provision of the act 
regarding false statements concerning any material fact in submitting an 
application for a license or for a renewal of a license or in any hearing con· 
cerning the revocation thereof, shall be punished by fine of not less than one 
hundred dollars ($100.00), and not more than five hundred dollars ($500.00), 
or ·by imprisonment in the county jail for not less than sixty ( 60) days, nor 
more than one (1) year, or !both such fine and imprisonment. 

Section 18 of the bill provides that cities and incorporated towns, including 
cities under special charter, are hereby empowered to enact ordinances for the 
enforcement of this act in conformity with the provisions of this act. 

Section 20 of the bill provides that should the Congr~ss of the United States 
by law fix another or different maximum alcoholic content limit than that 
fixed by this act, then and in that event the amount so fixed by the Congress 
of the United States shall prevail and be substituted for the maximum alcoholic 

·content provided for in this act. 
Section 21 of the bill provides that all acts or parts of acts not in conformity 

With the provisions of this act, are hereby repealed. 
Section 22 of this act shall remain wholly inoperative so lung as the manu

facture, sale or transportation of intoxicating liquors for beverage purposes 
is prohibited under the laws of the United States of America, provided, how
ever, that in the event the manufacture, sale or transportation of intoxicating 
liquors for beverage purposes is· legalized in the United States of America 
the provisions of this act shalJ be in full force and effect . 

. The licenses shall. be for one year and shall expire one year from the date 
of issuance. 

MUNICIPAL COURT: Filing fee: Class A and B cases. 
March 24, 1933. De]J'Uty Auditor of State, Des Moines, Iowa: We are In 

receipt of your letter of March 7th, with which you enclose a letter received 
from the Clerk of the Municipal Court of Sioux City, asking for an opinion 
on the following: 

"\Vhat fee should 'be charged as a filing fee in Class A and B cases in the 
Municipal Court?" 
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It is the opinion of this office that the Clerk should charge $1.50 filing fee. 
Section 10671 of the Code of 1931 provides in part as follows: 

"If no provision is made in the laws applicable to the District Court for 
fees, costs, and expenses, they shall be the same as in Justice of t)le Peace 
Courts. * * *" 

The laws applicable to the District Court provide for the filing fee of $1.50 
for any case filed there, and it is therefore our opinion that the same charge 
should be made in the :llunicipal Court. 

A corporation's chief engineer in charge of each division of engineering work 
should hold a certificate. 
March 25, 1933. Secretary, Iowa State Board of Engineering Examiners, Des 

Moines, !01ca: Receipt is acknowledged of your letter of the 21st inst., in 
which you request, on behalf of the Board of Engineering Examiners, an 
opinion on the following: 

""Whether every member of an engineering corporation practicing in the 
state of Iowa shall be required to be registered, or whether one of his cor
poration is sufficient to comply with the Iowa law. 

"May any member of the firm or partnership with or without trusteeship 
operate in Iowa, or should each member practicing engineering in Iowa be re
quired to be registered?" 

Y'JU are advised that Section 1854 of the Code, prohibits the practice of pro
fessional engineering by any person unless he be a registered professional 
engineer as provided in Chapter 89, except as permitted in said chapter. 

Section 1855, Code, defines professional engineering, and it is the opinion 
of this Department that a person doing the things therein defined as profes
sional engineering is practicing engineering within the meaning of that sec
tion, irrespective of whether he is working independently or as an employee 
of some corporation or partnership. 

The practice of engineering is a personal thing just as is the practice of 
medicine or any other profession. Any person who holds himself out to prac
tice medicine and does, in fact, practice is engaged in the practice of medicine 
without reference to the fact as to whether he is operating independently or 
employed by some corporation or partnership. The same thing is true of 
professional engineering. The practice of professional engine€ring consists 
in doing the things that constitutes professional engineering within the state 
and any person who does those things which constitute professional engineer
ing within the state is, within the meaning of chapter, practicing professional 
engineering. The only question which arises at this point is whether or not 
the individual is actually practicing engineering. There are a lot of things 
which may ·be, and in fact, must be done in connection with engineering work 
which is not, in fact, engineering in the professional sense, and the only test 
is whether or not the particular person is actually practicing the profession 
of engineering. 

Chapter 89 does, however, contain an exception in the last section of the 
chapter, the exception ·being as follows: 

"Corporations engaged in designing and ·building works for public or private 
interests not their own shall be deemed to practice professional engineering 
within the meaning of this chapter. With respect to such corporations all 
principal designing or constructing engineers shall hold certificates of regis
tration hereunder." 

I 
I 
r 
! 
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It will be noted that this section is introduced as an exception to the general 
provisions of the law and its requirements are according to the language just 
noted, that all principal designing or constructing engineers shall hold certifi· 
cates of registration. 

In view of the exception contained in Section 1876, to which reference has 
just been made, it is the opinion of this Department ·that if a corporation 
if' engaged in engineering that the chief engineer in charge of each division 
of the engineering work should hold a certificate. 

REAL ESTATE COMMISSION: 
March 25, 1933. Real Estate Commission, Office of Secretary of fitate, Des 

Moines, Iowa: Your letter, of recent date, to the Attorney General, has been 
referred to the writer for attention. 

The question presented is an interesting one and I have read the case cited 
in your letter and have also read the case~ cited in 18 Corpus Juris 361, 8 
Ruling Case Law 115, and 9 American Law Re.ports 107. 

The last named case is found in 275 Missouri, 573. The holding is, as follows: 
"A condition in a deed against the transfer, lease, or renting of the property 

to negroes is not void as against public policy." 

However, in 9 American Law Reports 115, in the case entitled, "Los Angeles 
Investment Company vs. Alfred Gary and Wife," also reported in 186 Pacific, 
596, the holding is, as follows: 

"Covenant - conrlition against ocC1t]lation b11 person ot ]Jarticular race -
valirlit1J. 

"A condition in a deed in fee that the property shall not be occupied by a 
person other than of the Caucasian race is valid." 

Most of these cases, as cited in the note on page 120, in 9 American Law 
Reports, are from southern states and deal with the colored race, or are Pacific 
coast cases, which deal with the Japanese and Chinese races. 

There is also a ::\1issouri case, in 196 Southwestern Reporter 1, where an 
owner of real estate made a contract for the sale of the same, to a whife man, 
and after making the deed, discovered that the deed was made to a colored 

, man, for whom the white man was only an agent, although he had told the 
agent that he would not sell the property to a negro because he did not want 
a negro in that location; and the court held that the contract was void on 
the grounds of fraud. 

The Digests, such as is referred to above, do not cite any Iowa cases. How
ever, there is a case in 146 Iowa, 333, which holds, as follows: 

"There is an element of bad ,faith in the withholding, by a real estate brolter, 
from the owner of the property, of the name of the prospective purchaser of the 
same." 

I believe that a number of deeds, drawn in the city of Des Moines, have a 
clause prohibiting the sale to any persons other than those of the Caucasian 
race. A prohibition, of this nature, is considered valid. Also in restricted 
areas, restrictions have been held to be good, with reference to a certain type 
of 'bUilding to be erected in the area. 

In dealing with a situation, such as this, if you feel that the facts are such 
as would warrant an investigation, I wish to call your attention to Section 
1905-c33 of the Code of Iowa, 1931, which deals with rules and regulations 
and reads, as follows: 

"The commissioner is expressly vested with the power and authority to 
make and enforce any and all such reasonable rules and regulations con-
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nected with the application for any license as shall be deemed necessary to 
administer and enforce the provisions of this chapter." 

Also Section 1905-c34 which is, as follows: 
"Hearing. The commissioner, after an application in proper form has been 

filed, shall, before refusing to issue a license, set the application down for a 
hearing and determination as hereinafter provided in section 1905-c49 to 1905-
c56, inclusive." 

Also see 1905-c39, which deals with re-investigation and recall of licenses 
and allows you, as commissioner, upon your own motion and upon a verified 
complaint, in writing, of· any person, provided such compbint, or such com
plaint, t(lgether with evidence, documentary or otherwise presented therewith, 
shall make out a prima facie case that the registrant is unworthy to hold such 

.certificate, that you may notify him, in writing, that the question of his hon· 
esty, truthfulness and integrity shall ·be reopened and determined de novo. 
It also provides for the giving of notice to the broker. 

In case that no complaint, in lreeping with the Code, is filed, it would seem 
that the time to deal with brokers, who deal in questionable practices, is when 
they make application for a renewal and at that time you can weed out those, 
who are giving you trouble. 

Section 1905-c49 provides for hearings and you, undoubtedly, have gone into 
this and the following sections, relating to the procedure of conducting a 
hearing. 

BOARD OF SUPERVISORS: Mileage: Session and committee work. 

March 25, 1933. Count11 A_ttonn,JJ. Vi11 ton, I o n·a: We are _in receipt of your 
letters of March 2nd and March lGth, in which you ask for an opinion on the 
following: 

"The Board of Supervisors in Benton county, apparently, when they met on 
Monday and had a letting or some other special work in the week, woul<l 
adjourn on Monday night until the day for the letting or other session work, 
and, for instance, if they adjourned until Wednesday and had some special 
committee work, they would come back Tuesday, which was called a commit
tee day. Therefore, if Monday was a session day, Tuesday a committee day, 
and Wednesday another session day, they would charge mileage for each of 
these days, and not as a continuous session. 

"Your question is whether or not the Board had a right to charge mileage 
for three days." 

You are advised that Section 5125 provides th:tt, when the Board is in con
tinuous ·session, mileage may be charged for only one trip in going to and 
from the session. This section also provides that members of the Boards of 
Supervisors shall receive, in addition to their per diem mileage in going to 
and from the regular, special, and adjourned sessions thereof, and in going 
to and from the place of performing committee service. 

A continuous session is one in which the work of the regular or special 
session was not completed on 'the first day on which the Board met. If this 
Board met on Monday and did not complete its reguhr business on that day, 
then adjourned until Wednesday, and did committee work on Tuesday, it would 
be entitled to mileage for one day of session work and one day of committee 
work. 

The special session is defined in Section 5119. An adjourned session is one 
to which the Board adjourned at the close of its regular session, and after 
the work of the regular session was completed. 
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NEPOTISM: Bus driver: Spouse of member of board. 
March 30, 1933. Deputy Superintendent of Public Instruction. Des .Moines, 

Iowa: We are in receipt of your letter of March 17th, in which you ask for 
an opinion on the following: 

"Is Section 1166 in its present form broad enough to make it illegal for a 
school board to employ as a bus driver one who is the spouse of a member of 
the board or one who is related to a member of the board by consanguinity 
or affinity within the third degree?" 

It is the o]Jinion of this office that Section 1166 would not apply in this case, 
for the reason that the school bo 1rd employs the bus driver. Such an employ
ment ·by the board would be an approval of its own act, and could not there
fore be questioned. 

HEALTH OFFICER: CITY: An ostheopathic physician may be appointed to 
the position of the City Physician or City ~Iealth Officer. 
':IIareh 30, 1933. Councilman, Perry. Iowa: Your letter of the twenty-sixth 

inst., to the office of the Attorney General, has been referred to the writer for 
attention. 

Kindly refer to Chapter 107 of the Code of Iowa, 1931, and among other 
sections there set out, you will find in Section 2231, the following: 

"Health officer of local board. Each local board shall have a health officer 
who shall be a physician, or one specially trained in public hygiene and sani
tation. In cities and towns the health physician shall be such health offcer. In 
every other case the local board shall appoint said health officer who shall -
hold office during its pleasure." 

You wiii note that the health officer shall be a physiCian or one specially 
trained in public hygiene and sanitation. 

In the opinion of the writer, relative to the clause regarding training in 
public hygiene and sanitation, it is broad and would undoubtedly allow the 
appointment of an osteopathic physician to this position. 

BEER: Storage of ·beer in Iowa. 
!\{arch 30, 1933. Dep-uty County AttonJCJ/. Fort Marlison, Iowa: Your letter 

of the twenty-eighth inst., to the office of the Attorney General, has been re
ferred to the writer for attention. 

It would seem to the writer that the person, who desires to store beer in 
Iowa would be violating ·Section 1924 of the Code of Iowa, 1931. You should 
advise him of the so-called ·webb-Kenyon Act, which was passed •by Congress 
and is entitled, "An act divesting intoxicating liquors of their interstate char
acter in certain cases," and provides, as follows: 

"'!''hat the shipment or transportation, in any manner or by any means what
soever, of anv spirituous, vinous, malted, fermented, or other intoxicating 
liquor of any idnd, from one state, territory, or district of the United States, 
or place noncontiguous to but subject to the jurisdiction· thereof, into any 
other state, territory, or district of the United States, or place noncontiguous 
to 'but subjec-t to the jurisdiction thereof, or from any foreign country into any 
state, territory, or district of the United States, or place noncontiguous to 
but subject to the jurisdiction thereof, which said spirituous, vinous, malted, 
fermented, or other intoxic<tting liquor is Intended' by any person interested 
therein, to be received, possessed, sold, or in any manner used, either in the 
oririnal package or otherwise, in violation of any law of su~h state, territory, 
?r district of the United States, or place noncontiguous to -but subject to the 
JUrisdiction thereof, is hereby prohibited." 

Also, the Reed "Bone-Dry" Ai:nendment, passed by the 64th Congress, which 
Provides, as follows, in part: 
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"That no letter, postal card, circular, newspaper, pamphlet, or publication 
of any kind containing any advertisement of spirituous, vinous, malted, fer
mented, or other intox1cating liquors of any kind, or containing a solicitation 
of an order or orders, for said liquors, or any of them, shaJl be deposited in 
or carried by the mails of the United States, or be delivered by any post
master or letter carrier, when addressed or directed to any person, firm, 
corporation, or association, or other addressee, at any place or point in any 
state or territory of the United States at which it is by the law in force 
in the state or territory at that time unlawful to advertise or solicit orders 
for such liquors, or any of them, respectively. 

"If the publisher of any newspaper or other publication or the agent of 
such publisher, or if any dealer in such liquors or his agent, shall knowingly 
deposit or cause to be deposited, or shall knowingly send or cause to be sent, 
anything to be conveyed or delivered by mail in violation of the provisions 
of· this section, or shall knowingly deliver or cause to be deliverell by mail 
anything herein forbidden to be carried by mail, shall be fined not more than 
$1,000 or imprisoned not more than six months or both; and for any subse
quent offense shall be imprisoned not more than one year. Any person violat
ing any provision of this cection may be tried and punished, either in the 
district in which i.he unlawful matter or publication was mailed or to which 
it was c~rried by mail for delivery, according to direction thereon, or in which 
it was caused to be delivered by mail to the person to whom it was addressed. 
'Whoever shall order, purchase, or cause intoxicating liquors to be trans
ported in interstate commerce, except for scientific, sacramental, medicinal, 
and mechanical purposes, into any state or territory the laws of which 
state or territory prohibit the manufacture or sale therein of intoxicating 
liquors for beverage purposes shall be punished as aforesaid; Provirled, That 
nothing herein shall authorize the shipment of liquor into any state contrary 
to the laws of such state: Providccl further. That the Postmaster General is 
hereby authorized and directed to make public from time to time in suitable 
bulletins or public notices the names of states in which it is unlawful to ad
vertise or solicit orders for such liquors." 

Accordingly, because of the statutory provisions and the interpretation and 
construction of the words "intoxicating liquors" by the Iowa Supreme Court, 
beer cannot be sold and by way of the same reasoning cannot be kept in the 
manner in which you suggest of the alcoholic content as provided in the fed
eral beer bill. It cannot be shipped into the State of Iowa, because of the 
·webb-Kenyon Act and the Reed "Bone-Dry" Amendment. 

For an interpretation and construction of the words "intoxicating liquors" 
you are referred to the Annotations of 1931 Code, as set out under Section 1923. 

Until the Cooney-Ditta Beer Bill is passed by the General Assembly, it is 
the opinion of the writer that beer could not be stored in Iowa for sale in 
Illinois. With reference to the Cooney-Ditta Beer Bill, it is my understanding 
that it is being redrafted and that this new bill will be presented to the Gen- · 
eral Assembly within the next few days. If such a bill passes allowing beer 
to be kept and sold of the alcoholic content of 3.2 per cent by weight, as pro
vided by the federal beer bill, then,. of course, there would be no objection, 
as this act would supersede and repeal the Sections 1923 and 1924 of the Code 
of Iowa, 1931, and as long as this was allowed in Iowa, the Webb-Kenyon Act 
and the Reed "Bone-Dry" Amendment would not apply as to Iowa. 

BEER: Advertising: Printing of hand bills. 
March 31, 1933. County Attorney, Spirit Lake, Iowa: Under date of March 

twenty-seventh, this office received a letter from James L. Miller, editor of 
the Milford :\Iail, Milford, Iowa. 

Enclosed herewith find copy of our answer. 
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Mr. Miller makes inquiry, relative to advertising beer in his newspaper and 
also the printing of hand bills (I assume, of course, that he means beer of the 
alcoholic con tent, as provided in the federal beer bill). Those de~iring to 
advertise, and who ordered the hand bills and who ask the distribution of them, 
he states, are residents of Minnesota and he, :\Ir. Miller, desires information 
on whether or not he can print hand bills and whether or not they can be 
distributed in Iowa. 

It is the opinion of this office that Sections 1923 and 1924 of the Code of 
Iowa, 1931, and the cases, as decided under the first named statute, giving an 
interpretation and construction of the words "intoxicating liquors," is such 
as to prohibit the keeping or sale of beer of the alcoholic content of 3.2 per 
cent by weight, in Iowa, at this time. Also, that the Webb-Kenyon Act, as 
passed by the national Congress in 1913, prohibits interstate shipment into dry 
territory such as Iowa is, at this time, and also that the Reed "Bone-Dry" 
Amendment, as set out in the letter to Mr. !\filler, a copy of which is enclosed, 
prohibits other matters, with relation to liquor in a dry state. 

This, however, would all be changed by the passage of the so-called Cooney
Ditta Beer Bill, Senate File 375, or the redraft of this bill, which is being 
done at this time, in that it would change the definition of the alcoholic con
tent in beverages and would also do away with the Webb-Kenyon Act and the 
Reed "Bone-Dry" Amendment, with reference to Iowa, because the status of 
this state would be changed in this matter. 

BOARD OF SUPERVISORS: Waiver: County funds. 
April 3, 1933. County Attorney, Shenandoah, Imca: We are in receipt of 

your letter of March 21st, in which you ask for an opinion on the following: 
"There are two state banks at Clarinda, in which a considerable portion 

of the tax money collected since January 1, 1933, has been deposited. In 
July, 1932, both of these banks went on a voluntary waiver plan, and all 
private depositors waived 100% of their deposits. Public funds, however, 
were not tied up. Both of these banks are now under Senate File 111, and 
the officers now request the Board of Supervisors to waive 75% ·of the 
county funds, while funds of the private depositors, which were deposited 
since July, will not be waived. 

"Your question is whether or not the Board of Supervisors have authority 
· to make such waiver." 

It is the opinion of this office that under Section 9239-a2 of the Code of 
1931 and under the recent bill passed by ·both Houses of the Legislature, the 
Board of Supervisors have authority to enter into depositors' agreements, but 
we do not believe the Board has authority to waive the public deposits, when 
none of the private depositors are executing such waivers. This law does not 
contemplate a mere execution of a waiver. It contemplates, on the other hand, 
a depositors' agreement executed by more than 50 per cent of the depositors 
and involving 75 per cent of the deposits, as provided in said law. 

We might also .call your attention to the new banking bill which is being 
introduced. This bill contemplates stock assessments before such waivers are 
executed by depositors. We ·believe it would be advisable for you to wait a 
few days before any action is taken and see what happens to this bill. 

CHECK: Given in payment of an account: Not thing of value. 
April 3, 1933. Count11 Attm·ne)J, Dubuque. Iou·a: '\Ve are in receipt of your 

letter of February 24th, which reads as follows: 
"I received your favor of the 18th instant in regard to the check matter. 
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Will you kindly give me the authority in which the Supreme Court has held 
that a check given as payment of an account did not constitute a thing of 
value?" 

We might call your attention to the fact that this case, which was decided 
by the Supreme Court, was decided under the false pretense statute and prior 
to the enactment of the law relative to false drawing of checks. The false 
pretense statute does not use the word "credit," while Section 13047, relative 
to false drawing or uttering of checks, does use that word. However, in deter
mining whether or not a check given in payment of an account, or to apply 
on an account, is a violation of that section would depend on the me:ming 
of the word "credit." 

After a careful study of the matter, we are of the opinion that a check 
given as a payment on an account is not credit, and that the word "credit," 
as used in Section 13047, does not mean "a credit on an account." It means 
to obtain credit through the giving of such check or "to purchase credit." 

SCHOOL FUND MORTGAGE: Foreclosure: Board of Supervisors. 
April 3, 1933. County Atto1·ney, Bedjonl, Iowa: We are in receipt of your 

letter of March 30th, in which you ask for an opinion on the following: 
"Last fall, September 2, 1932, my predecessor, by the direction of the Board 

of Supervisors foreclosed a school fund mortgage. The mortgage was $4,000.00 
and the Auditor bid in the land at the foreclosure sale for $2,500.00, leaving 
a deficiency judgment of $2,071.00. 

"At that time the Board offered to take a deed to the land as full satis
faction of the debt. Either through misunderstanding or ignorance of the 
law, Bruner, the mortgagor, failed to appear and proceedings went on as 
stated above. Now since the Holiday Association has become so prominent, 
they have decided that there should be no deficiency judgment against them. 
I took it up with the Board and suggested that if Bruner would give a quit 
claim deed that the Board might release said judgment. 

"I would appreciate very much your opinion as to whether or not the 
Board or their bondsmen would be held- re,sponsible, if they should take a 
deed in this case." 

It is true that the county is responsible on all school loans. The respon· 
sibllity, however, does not reach the Supervisors personally, unless they are 
negligent in the preservation of the loans or funds. The responsibility of the 
county is provided for in Sections 4502 to 4505 inclusive, and especially in 
Section 4505, which provides as follows: 

"Any excess over the amount of the unpaid portion of the principal, costs 
of foreclosure, and interest on the principal as above provided, shall inure 
to the state and be credited to the permanent school fund account. If the lands 
shall be sold for a less amount than the unpaid portion of the principal, the 
loss shall -be sustained by the county, and the Board of Supervisors shall at 
once order the amount of such loss transferred from the general fund of 
the county to the permanent school fund account." 

In so far as the Board of -supervisors having authority to make a settlement 
is concerned, this office is of the opinion they have authority to make a settle
ment, provided they use care and good judgment in the making of such 
settlement. 

The Supreme Court of this state in one case held as follows: 
"In the management of the school fund, the Board of Supervisors has 

authority to do acts which, in the exercise, of wisdom and care, men of affairs 
ordinarily do for the security and collection of debts. Therefore, held, that a 
compromise, in a particular case, of a claim In behalf of the school fund was 
valid." 

Polc,eshiek County vs. Buttles, 70 Iowa, 246; 30 N. W., 558. 
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We do not ·believe, however, that this would warrant the Board of Super
visors in satisfying a deficiency judgment without receiving any consideration 
from the judgment debtor. If they feel that the judgment debtor is insolvent, 
they would naturally have authority to satisfy the judgment in consideration 
of the payment of a lesser sum. They would not, however, be authorized to 
cancel the jt:dgment, without any consideration of any kind passing to the 
county. However, it would seem that if the Board could obtain a quit claim 
deed, which should ·be taken in the name of the state, under Section 4502, 
provided the title to the land is clear, and could obtain immediate possession, 
or have the rent notes turned over to the Board, there would be no question 
but \\'hat such a settle1i1ent would ·be legal, provided the Board is satisfied that 
the judgment could not be collected from the judgment debtor. 

'l'he law provides that this land, after title is obtained, must ·be sold within 
two yeHs. If it sells for less than the amount of the loan, the county is then 
resvonsible to the state school fund for any deficiency. 

TRUST FUNDS: State sinking fund act: Length of time for clearance of 
check: Banks under Senate File 111. 
April 4, 1933. Auclitor of State, ,Des Moines. Iowa: We are in receipt of 

your communication of March 7th, with which you enclosed letter received 
from Irvin C. Nichols, Clerk of the District Court at Estherville. Your ques
tions are as follows: 

"1. What is the distinction between public funds and trust funds in the 
custody of public officials? 

2. Are trust funds included under the protection afforded by the State 
Sinking Fund Act? 

"3. What was the Supreme Court ruling on the time that was to be con
sidered a reasonable length of time for the clearance of a checl;: before re· 
sponsibility for loss, due to the closing of a bank, was to fall on the recipient 
of the check and not on the maker? 

"4. Would this apply to checks drawn on banks that have gone under 
Senate File 111? 

"5. In the case where a Clerk of the District Court had on account trust 
funds ot an estate, deposited in an authorized depository which has gone 
under Senate File 111, would the Clerk be compelled to pay the trust obliga
tion from any funds in his possession, or would the party, for whose benefit 
the trust fund was held, be compelled to await the release of said funds by 
the State Banking Department and suffer his pro rata share of the loss?" 

vVe will answer your questions in the order aslwd. 
1. Public funds are those funds which •belong to the public officers, desig· 

nated in Chapter 352-a1, and it means funds which will go to the county, city 
cr town, school district or other body 'protected by this chapter. For instance, 
in the Clerk's Office, it would include filing fees and all other money which 
belongs to the county. 

The trust funds are funds which have ,been paid to the officers for some 
individual, partnership, or corporation, and would include such funds as tax 
redemption funds, money paid to the Clerk of the Court in settlement of a 
judgment, copy fees, witness fees, if not already paid by the county, and money 
Paid into court under an agreement of parties or on an order of the court, and 
to be held by the Clerk for the successful party in some particular litigation. 

2. Trust funds are not protected 'bY the State Sinking Fund Act. 
3. The Supreme Court of this state has held in several cases that it is the 

duty of one receiving a check to deposit the same or start it through for 
clparance before the close of the next businesR day, aftPr receiving it. There-
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fore, if you should receive a check on Saturday, Sunday being a legal holiday, 
it would be your duty to deposit it on Monday. If Monday should be a legal 
holiday, you would have until Tuesday. If this is done, the person who re
ceived the check has not been negligent, and if the check fails to clear, the 
maker of the check is still liable for the debt. In other words, it is the 
maker's loss and not the loss of the payee. 

4. This office is of the opinion that this rule would also apply, if a bank 
on which the ~heck was given went under Senate File 111 after the delivery 
of the check. The payee of the check would not be required to hold it for a 
year, in order to ascertain whether or not the bank would be able to pay it. 

5. In answering Question No. 5, we will say that tllEi Clerk is not required 
to pay the trust obligation from any funds in his possession. The party, for 
whose benefit the trust fund was held, would be entitled to participate in said 
deposits, but would ·be entitled to receive only a pro rata share of the funds 
deposited in the bank. 

BOARD OF SUPERVISORS: Waiver: County funds: Appoint trustees: De
posits in bank. 
April 4, 1933. County Attorney, GuJtenberg. Io1ca: We are in receipt of 

your letter of :\larch 21st, in which you ask for an opinion on the following: 
"1. Has the Board of Supervisors authority to sign a waiver as to fifty ·Jr 

seventy per cent of the county's funds deposited in any bank, and to remain 
in a trusteeship? 

"2. Have they authority to agree to the appointment of certain trustees 
and to agree thereto for a period of three years, that is, that the prop8rty 
be tied up for three years in a trusteeship? 

"3. May they waive the rights of the county, so that the county would be 
limited to participation as to said fifty or seventy per cent of its deposits 
to the property in said trusteeship, the same as other depositors signing 
such a waiver or agreement? 

"4. May the Supervisors assign, transfer or set over their interest in 
such trust fund? 

"5. May they assign, transfer or set over the county's interest in the other 
thirty or fifty per cent?" -

Section 9239-a2 of the Code gives the Board of Supervisors authority to enter 
into a depositors' agreement relative to county funds deposited in a bank 
which is under receivership. 

Just recently a ·bill was passed by both Houses and has become a law, giving 
the Board the same .authority, where the funds are deposited in a bank which 
has gone under Senate File 111. Any depositor's agreement executed by the 
Board of Supervisors should be made in strict compliance with the terms of 
tlJe statutes. If the depositor's agreement is one which was being entered 
into by more than 50 per cent of the depositors having control of 75 per cent 
of the deposits, and if all of said depositors are making such waivers, then 
the Supervisors may, on ·behalf of the county, join in the waiver. 

However, we might call your attention to the fact tint the Legislature is 
now laboring over a new banking bill, and we would suggest that it might 
be well to wait for a few days until this ·bill is disposed of, for the reason 
that it contains provisions with reference to the execution of waivers. 

DRAINAGE DISTRICT NO. 3: County Auditor and Treasurer: Bonds nnd 
warrants paid from county funds. 
April 4, 1933. Auclit01· of State, Des Moines. Iowa: We are in receipt of 

your letter of March lOth, in which you ask for an opinion on the following: 
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"Drainage District No. 3, in Mitchell county, was established on petition, 
in about the year of 1919. Contracts were let and bonds issued for the pay
ment of the same. However, in making the assessments, they did not take 
into consideration the cost of the surveys and other preliminary expense, 
nm· did they take into consideration the adjustments on several pieces of 
property. The drainage fund, as shown by the books of the County Auditor 
and County Treasurer, were overdrawn on June 18, 1921, in the sum of 
$1,541.82. 

"\Vhen warrants or bonds were presented for payment, the same were paid 
from funds in the Drainage District, and, if insufficient, were paid from other 
funds belonging to Mitchell county. The Board of Supervisors made no assess
ment or other levies for the payment of costs, bonds, warrants, or expenses 
of saicl drainage after the first levy made on or about August 3, 1920, until 
November 9, 1931. On that elate, a levy was made, but on a hearing in the 
District Court, it was held that such assessment was illegal and had to be 
set aside. 

"Your question now is whether or not, by application to the Budget Director, 
any funds could be transferred to this Drainage District fund for the purpose 
of taking care of the deficiency." 

It is the opinion of this office that such procedure would be illegal. If the 
County Treasurer paid these ·bonds or warrants out of county funds, rather 
than funds belonging to this particular Drainage District, it constitutes a mis
appropriation of funds. The wrong certainly cannot be righted by having the 
Budget Director approve an illegal transfer of funds. The funds of this par
ticular Drainage District are raised by taxation on the property in that dis
trict, while the county funds are made up of monies collected from taxes levied 
on all property in the county. 

The only suggestion we would make would be for the county attorney to 
make a careful investigation, and if the liability of the officers who made this 
illegal expenditure is not ·barred by the statute -of limitations, he should pro
ceed to collect at once. Notice should be immediately given to the surety on 
the ·bond. It is impossible to say, from a study of the facts as they are before 
me, whether or not the liability of tho officers is barred. Undoubtedly, tho 
first act in 1921 was barred. However, it may be that in taliing care. of this 
overdraft, other illegal acts have been committed since that time, which are 
not barred. 

ADOPTION OF CHILD: Surety bond: Board of Control. 
April 4, 1933. County Attorney, Keokuk, !Olea: Your letter of March 22ml, 

addressed to Mr. ·walter F. Maley of this ·office, has been handed to mo for 
attention, due to the fact that Mr. :\Ialey will be occupied in the western part 
of the state for the next week or ten days. 

The first paragraph of your letter I shall not attempt to answer, for the 
·eason that I know nothing about the facts. The second paragraph, however, 
i~ one in which you ask for an opinion on the following: 

"I wish you would please read Section 3661-A91. You will note that this 
section says only ·'bond,' and I have a case at the present time in which rJ. 

child came from- Illinois and we are glad to furnish the bond demanded by 
the statute, but our Board of Control asks for a surety bond. The adoptive 
parents in the case are Mr. and Mrs. Henry G. vVeirather, who are financially 
responsible, and I am willing t-o prepare a bond in double the amount of the 
statute, hut I do not think that it is necessary that this party should be com
pelled to pay a premium for five years, and the statute does not require it. 
I would ·he pleased to have your O]linion in regan! to this matter." 

It is the opinion of this office that Section 3661-a!ll does not apply to persons 
bringing a child into this state, if they arc taking immediate steps to adopt 
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the said child. It applies to the age_ncy, as referred to in Section 3661-a90. 
There is nothing in either of those sections which provides· that the adopting 
parents shall file a bond. This •bond is to be filej by the agency bringing a 
child into the state. 

(1) BANK: Funds received on new deposits: Senate File 111. (2) Board 
of Supervisors: Public depository: County Attorney: Liability of county 
officers. 
April 4, 1933. County cittorncy, Tama, Iowa: \Ve are in receipt of your 

letter of April 3rd, in which you ask for an opinion on the following: 
"1. Bank A, since the holiday, has been receiving money from individuals 

in that community, for the payment of taxes. The way these funds have been 
handled in the past is to credit the county on deposit for the funds collected 
for· taxes. \Vhat it amounts to is that the county has started a new deposit 
account at Bank A. However, Bank A, operating under Senate File 111, can
not loan any of the funds received on new deposits. Is B:ctnk A liable to the 
county for interest on the. public funds deposited as a· new account? 

"2. Bank A was designated ·by the Board of Supervisors as :t public 
depository for the year of 1933 at the proper time. Should I, as County 
Attorney, since it has opened restricted under Senate File 111, have the 
Board by resolution re-designate it as a public depository, stating in the 
resolution that county officials will not be liable for the interest on deposits 
made since the bank has reopened, or does the fact that the bank has once 
been designated as a public depository release any liability on the part of the 
county officers?" 

We will answer your questions in the order asked. 
1. There is a bill now pending in the Legislature to provide that these 

banks will not have to PlY interest on public funds. The bill passed the 
Senate, but did not pass the House. However, it is now pending in the House 
on motion to reconsider. If it passes the House, there will be no interest paid. 
In view of this fact, we do not feel like givin; an opinion for a few days, 
until we see what action is t1ken on the pending leg-islation. If this bill does 
not po.ss, we will the:-~ be glwl to give an opinion on the existing law. 

CITY COUNCIL: Tax certificates: Scavenger tax sales: Right to pay taxes; 
Right to em!Jloy council member as atto'rney 11.nd pay him for legal services. 
Atlril 4, 193:l. Anrlitor of State. Des .lloincs. Jmra: We are in receipt of your 

letter of .\larch :nst, in which you ask for an otlinion on the two following 
questions: 

"1. The City Council has purchasccl tax cert.iftcatcs at scavenger tax sales 
of property in Cedar Heights and spent l11mtlrerls of dollars for certific'ltes anrl 
taxes on the properties. I would like to know just how extensive you would 
like for me to go into the purchase of the tax certificates. I woulrl like to 
know if you think the council is in their legal rights of making so many: 
purchases of tax certificates and having to p:w the taxes on . delinquent 
special assesments against the said pro!Jerties. 

"Has the City Council the legal right to pay taxes on prop'lrty owned by 
residents of Cedar Heights who are not financially able to pay the taxes on 
said property? This has been done by the City Council. Has the City Council 
the right to employ one of their council members as an attorney and pay 
him for legal sen-ires rendered for the city?" 

We will answer your questions in the order asked. 
1. It is the opinion of this ·office that the City Council is within its legal 

rights in m~kin;; purchases of tax certificates, providerl the sale is held under 
Section 603n, or any lilw provisions of the statute. Section 6039 provides as 
follows: 
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"At any such sale, where bonds have been issued in anticipation of such 
special taxes and interest, the city may. be a purchaser, and be entitled to all 
the rights of purchasers at tax sales." 

This section of the Code has reference to tax sales of property, against which 
special assessment has been made for street improvements, etc. 

2. There is nothing in the Code which gives the City Council the right to 
pay taxes on property. There are provisions, however, relative to the remission 
of taxes and als·o relative to the remission of special assessments. The City 
Council has the legal right to remit special assessments on application of 
persons who, through age or infirmity, are unable to make payments. 

You also ask whether or not the City Council has authority to employ one 
of its members as attorney and pay him for legal services rendered for the 
city. \Ve know of no law which would 11revent a member of the City Counc·il 
from appearing in a lawsuit f-or the city or taking care of some ]Jarticular 
work for the city. We do not believe, however, that the city could appoint him 
as city solicitor. 

EMERGENCY RELIEF ACT: Men employed under act: \Vorkmen's com· 
pensation act. 
April 4, 1933. We are in receipt of your letter of :\larch 1st, in which you 

ask whether or not men employed under the Emergency Relief Act would be 
entitled to the benefits under the Workmen's Compensation Act, if injured in 
line of duty. 

It is true that the money is received from the R. F. C., and tint it is actually 
borrowed by the Governor. However, the money is borr-owed for the county 
or municipality, and the persons employed are doing work for some of those 
taxing bodies. We are inclined to believe that they would come under the 
\Vorkmen's Compensation Act, even though they are paid only in merclnndise. 

Of course it is true that, if one of these men is working under the diredion 
of the county, he would have to be taken care of by the county, in c~se of 
injury, because of the fact that he is destitute and would not have sufficient 
money to pay his own expenses. 

It is therefore the opinion of this office that, in case of lllJUry, the laborer 
should be compensated under the Workmen's. Com]Jensation Act. 

CLOSED BANK, FUNDS TIED UP IN: School district (cunsoliclatctl): 
Refuse to open school for a year: Drop out school subjects. 
April 4, l!J33. County Attorney, Orccnficlrl. !mea: We are in receipt of your 

letter of March 31st, in which you ask for an opinion on the fol!owin~: 
"A certain School District (Consolidated) had drawn its funds just before 

a bank closed, tying same up. Promise of getting anything from this bank 
or from the State Sinking Fund seems remote and in the distant future. 
The treasury is empty, and the- money due to pay the coming year's expenses 
has been used up as it comes in to pay the old year's de'bts. Bonds also have 
to be retired. 

"Now, can this' School Board, as an emergency measure, refuse to open this 
school up for a year, providing the teachers are not yet hired? Could the 
people living in that School District, at a special election, vote to keep the 
schools closed for a year or so? What about dropping out manual training, 
domestic science, and physical education, as a means of making the money 
reach?" 

Certainly the School District would not have authority to close the schools. 
The Sehoul Board c-ould, however, issue warrants in payment of its indebted
ness up to the amount of its anticipated revenue, that is, up to the amount 
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that it would have received, if all taxes had been collected and none of the 
money tied up in the bank. After these warrants are issued and stamped 
"Not paid for want of funds," the School Board could then fund the warrant 
indebtedness by a bond issue. 

·with reference to your second question, concerning the aUthority of the 
Board to drop certain subjects, it is the opinion of this office that they can 
drop any subject, except those which are required by law to be taught. 

Yeoman Life Insurance Company exempted from payment nf premium tax. 
April 5, 1933. Commissioner of Insurance, Des Moines, Iowa: Your letter 

of the 30th ult., concerning the Brotherhood of American Yeomen is received. 
'Ve note that the Brotherhood of American Yeomen operated as a fraternal 

beneficiary society under Chapter 402 of the Code until May 1, 1932, when it 
was transformed into a mutual legal reserve life insurance company, and your 
request for an opinion upon the following proposition: 

"The Yeomen Mutual Life Insurance Company contends it is exempte'd 
from the payment of a premium tax under provision of Chapter 335 of the 
1931 Code, on the assessment income from the certificates outstanding as of 
the elate of transformation." 

From an examination of your letter and the documents accompanying the 
same the following facts appear: 

1. The Brotherhood of American Yeomen carried on its ·business in this 
state as a fraternal beneficiary society under the provisions of Chapter 402, 
Code, 1931, until the first day of May, 1932. 

2. That on said first clay of ::\:lay, 1932, said company transformed itself into 
a mutual legal reserve life insurance company under the name of Yeomen 
:\Iutual Life Insurance Company, and all business written by it after that 
date was written on the mutual basis. 

3. That said Company after this transformation and after the acquisition 
of the new and additional powers was ·but a continuation of the old corpora
tion and continued to carry on the fraternal insurance business as to certifi· 
cates in force on the elate of the transformation exactly as it had clone before 
such transformation, and the transformation was not an interference in any 
way with the fraternal insurance certificates previously issued by it and then 
outstanding. 

4. That the Company is now properly carrying on two lines of insurance 
business, viz.: 1st, the fraternal insurance business written before the trans
_formation, and second, the mutual ·business written after the transformation. 

Chapter 335, providing for a tax on the premium income of insurance com
panies, exempts from its operation fraternal beneficiary associations and under 
the provisions of such exemption, as we understand it, no tax w-as levied 
against the assessment income of the Brotherhood of American Yeomen prior 
to its transformation and the question narrows down to this. 

Does the transformation of the company into a mutual legal reserve life 
insurance company operate· to make the income from the assessments on the 
death benefit certificates, which were outstanding at the elate of transform:J.tion, 
subject to the tax imposed by Chapter 335? 

In view of the fact that the company is still carrying on its fraternal insur
ance business which was in force at the time of the transformation exactly 
as it would have carried it on had there been no transformation; and in view 
of the fact that it is required to continue that business by the terms of its 

I 
I 

I 
tl 
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contract with certificate-holders, by the provisions of its amended articles of 
incorporation and by the terms of the statute itself by which the transforma
tion was made, we are forced to the conclusion that it should be treated, as 
to that part of its business as a fraternal beneficiary society as that term is 
used in Chapter 335, Code, 1931. As to that part of its business it is function
ing identically as any other fraternal beneficiary society and its business to 
that extent is the business of a fraternal beneficiary society. It necessarily 
follows, in our opinion, that since the tax is not imposed on the assessment 
income from certificates of fraternal beneficiary societies, that that part of 
the income received by the Yeomen Mutual Life Insurance Company from 
assessments on beneficiary certificates is not subject to the tax, and that as to 
such business the Yeomen Mutual Life Insurance Company is still a fraternal 
beneficiary society as the term is used in Chapter 335, Code, 1931. 

This conclusion finds support, not only in the fact that the business is 
actually carried on in the same way, ·but that under the reorganization or 
transformation, the company is charged with the duty ·of carrying on that 
business and under the statutes as well as the terms of the certificates or con· 
tracts, is required to continue it in the same way. The two classes of business 
which the company now carries on are distinct and must of necessity be 
kept entirely separate. As to the old business, it still functions as a fraternal 
beneficiary society. As to the new business, written after the date of trans
formation, it is a legal reserve life insurance company, and of cciurse, the 
premium income received by it as a legal reserve life insurance company 
would be subject to the tax. 

April 6, 1933. Commissione~· of Insurance, Des Moines, Iowa: Acknowledg
ment is made of receipt of your letter of the 3rd inst., concerning the proposed 
financial operations of the Royal Union Life Insurance Company from which 
we note the following facts. 

1. The Royal Union Life Insurance Company has a real estate account of 
about $6, 700,000.00. 

2. Deeds covering approximately $4,500,000.00 worth of this real estate are 
on deposit with the Department. The balance of real estate is not on deposit 
with the Department. 

3. The Royal Union Life Insurance Company proposes to make a loan from 
the Reconstruction Finance Corporation in the amount of $3,000,000.00, using 
the real estate in its account as security. 

The proposal is that the Insurance Company be permitted to withdraw the 
real estate, conveyances of which are now on deposit with the Department, 
for the purpose of creating a lien thereon as security for the loan from the 
Reconstruction ,Finance Corporation and then the Insurance Company to de
posit the proceeds of the loan, together with deeds to the land with the Depart
ment; and in connection with this transaction, you desire the opinion of this 
Department on the following: 

"As to whether or not the Commissioner of Insurance, under the laws of the 
State of Iowa, can permit the withdrawal of these deposited deeds for tho 
purpose outlined and permit the company after re-depositing the proceeds of 
the loan to redeposit the real e.sate subject to the lien to the R. F. C. In 
other words, is the deposit of the insurance company a trust estate for the 
benefit of the policyholders which cannot be disturbed even considering the 
fact that the amount to be obtained from the Reconstruction Finance Corpora
tion is probably a fair valne." 
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Referring first to the latter part of your inquiry, viz.: "Is the deposit of 
the insurance company a trust estate for the ·benefit of the policyholdel's which 
cannot be disturbed"?" It is the opinion of this Department that such deposit 
is not a trust estate in the hands of the Commissioner, and in support of this 
conclusion, attention is called to the fact that the responsibility for the man· 
agement of life insurance companies rests primarily upon the officers and 
directors of the companies, and they are the ones who are responsible for 
the investment policy of the company. If securities deposited with the Com
missioner became a trust estate in his hands the effect would be to freeze 
the account and prevent the sale by the company of securities which in its 
judgment were likely to depreciate and the reinvestment of the funds in other 
securities having a more staple value .. It is well known to everyone that the 
proper preservation of an investment portfolio requires a great deal of care 
and skill and diligence and there is nowhere manifest in the statutes a legis
lative intention to prevent life insurance companies from freely using and 
exercising that skill and diligence which the circumstances of the case and 
the reasonable demands of their policyholders and stockholders require. 

·Moreover, Section 8739 provides that a life insurance company investing 
its funds in a home office building may use the value thereof as a part of 
the deposit of the legal reserve in which case it shall convey the same to the 
commissioner of insurance by trust deed, such property to be held by him in 
trust for the •benefit of the policyholder's or members of the company or asso· 
elation. It will be noted that there is a difference between the section with 
reference to the deposit of the home office building and the section dealing 
with the deposit of ·other investments, and that this difference is in complete 
harmony with the thought suggested in the preceding paragraph. The home 
office building, quite naturally, is not such an investment as the company 
would desire to change and the •statute with reference to its deposit provides 
that it shall be held by the commissioner in trust. On the contrary, the statute, 
Section 8655, with reference to the deposit of other securities does not con
tain the statement that such securities are to be held in trust by the commis
sioner and we think the logical and necessary inference is that it was not 
intended that they should be held in trust by the commissioner. 

This conclusion finds further support in the provisions of Section 8663 which 
in effect provides that in the event of insolvency proceedings against the 
company that 

"Securities * * * * on deposit shall vest in the state for the benefit of thP 
policies on which such deposits were made." 

The fact that this section <Suggests a time when the interest of the state 
in the securities on deposit shall vest tends very strongly to preclude any 
inference that title vests prior to that time. 

We also direct your attention to Section 8744 of the Code which is as follows: 
"8744. Purpose of withdrawal. Any association making deposit with the 

commissioner as herein contemplated, shall at the time of making request 
for the withdrawal of any securities designate for what purpose the same are 
desired to be withdrawn." 

This section is certainly inconsistent with the thought that those securities 
constitute a trust estate held by the commissioner of insurance for the benefit 
of the policyholders 1because it recognizes the right of the company to with
draw securities on deposit and does not provide that such right of withdrawal 
is contingent upon the immediate substitution of other securities. It requires 
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only that the purpose of the withdrawal be stated to the commissioner at the 
time request therefor is made. 

Our conclusion is that the securities deposited with the commissioner, under 
the provisions of Section 8'655, is not a trust estate and that the commissioner's 
relation to those securities is not that of a trustee in the ordinary sense but 
that on the contrary the statutes require life insurance companies to maintain 
a certain reserve, the size of which is to be determined by the cash surrender 
value of the policies ·outstanding, and further that the provision of the statute 
that such securities be deposited with the commissioner is for the purpose 
only of enabling the commissioner to keep a ·better and more accurate check 
upon the operations of the company and to enable the commissioner to defi
nitely determine that the provisions of the statute are being observed by the 
comvany. 

Now answering the other and more practical part of your inquiry, as to 
whether the commissioner ".can permit the withdrawal of these deposited 
deeds for the purpose outlined and permit the company after redepositing the 
proceeds of the loan to redeposit the real estate subject to the lien to the 
R. F. C." 

We have already called your attention to Section 8744 which is a part of 
the chapter dealing with life insurance companies and associations and which 
requires that at the time of the request for withdrawals the company or 
association shall state for what purpose the same are desired to ·be withdrawn. 
We have no doubt that under the provisions of this section the commissioner 
would be authorized to permit the withdrowal, for example, of a certain issue 
of bonds at the request of the company upon the company's statement that 
it was apprehensive as to the future of those bonds and desired to sell them 
and reinvest the proceeds in other bonds or securities, and that the company 
would be. entitled to the possession of the bonds for that purpose and would 
be entitled to a sufficient time in which to complete the operation of selling 
the bonds, reinvesting the pr-oceeds in other securities and depositing such 
other securities. 

It would seem to this Department that in like manner the Royal Union 
Life Insurance Company should be permitted to withdraw the real estate now 
on deposit with the Commissioner for the .purpose of creating a lien thereon 
as security for a loan from the Reconstruction Finance Corporation when it 
appears from its statement requesting such withdrawal that they propose to 
make this loan and deposit the proceeds thereof with the Commissioner, to
gether with a redeposit of the real estate subject to the lien of the R. F. C. 
loan. The reserve fund is not in any way impaired 'by that operation. The 
Commissioner will hold all in the way of security ·belonging to that fund that 
he held before the operation was made, with this addition, that $3,000,000 of 
the fund will be liquid which had been previously frozen. 

We assume from your letter that it is the judgment of the Commissioner 
that it would be an advantage to the company and to its policyholders to 
permit It to carry out this operation in order to enable the company to secure 
funds with which to meet the normal demands made upon It, and under those 
circumstances, we see no legal obstacle in the way of permitting the company 
to withdmw its deeds for the purpose of making the proposed loan to the 
Reconstruction Finance Cor,poration and then redeposit with the Commissioner, 
the real estate, together with the proceeds of the loan as a part of Its reserve 
fund. 
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SOLDIER'S WIDOW'S EXEMPTION: Transferred property to trustee by 
deed. 
April 6, 1933. County Attorney, lllontezltma, Iowa: We are in receipt of 

your letter of April 1st, in which you ask for an opinion on the following: 
"Can a soldier's widow, who has transferred her property to a trustee by 

deed, reciting that the income therefrom shall be paid to her during her life 
and at her death the property be sold and distributed among her heirs, and 
reserving control over the property, have a soldier's widow's exemption?" 

This office is of the opinion that the widow in this case is entitled to an 
exemption, to ·be deducted at least from the life estate. If she retains control 
of the property, or if the trust is revocable, or if the conveyance to the heirs 
is not to take effect until after her death, she would be entitled to have this 
exemption deducted from the actual value of the real estate, rather than have 
it deducted from the value of the life estate. 

BOARD OF SUPERVISORS: Bills on criminal investigation trips: Sheriff 
of Linn county: Mileage: Actual expenses. 
April 6, 1933. County Attorney, Cedm· Rapicls, Iowa: We are in receipt 

of your letter of April 4th, in which you ask for an opinion on the following: 
"The Sheriff of Linn county has rendered bills to the Board O·f Supervisors 

for trips made by him in investigating criminal complaints, and trips made at 
the request of citizens who thought that a crime was being or was about to 
be committed, these bills being based upon what the Sheriff terms actual ex· 
penses of t-he trips, rather than upon mileage. It is apparent, however, that 
in figuring his expenses he has used ten cents per mile as the basis for the 
actual cost of operating his automobile. 

"1. Is he entitled to charge his actual expenses for these trips, rather than 
mileage? 

"2. If he is entitled to charge actual expenses, how is such actual expense 
of operating an automobile to be determined?" 

It is the opinion of this office that the Sheriff is entitled to mileage on such 
trips, rather than actual expense based on the cost of operating his automobile. 
In other words, whenever the Sheriff starts out on a trip in his automobile, 
he is entitled to mileage. If that trip should take him two or three days, 
there is no question but what he is entitled to his board and room, in addition 
to the mileage. For short trips made around the county, however, he is entitled 
to mileage and nothing more. This mileage should be paid at the rate of 
five cents. 

You also ask for an opinion on the following question: 
"The Sheriff of Linn county has billed the Board of Supervisors for actual 

expenses, rather than mileage on trips conducting persons to Independence. 
It is apparent that he has used ten cents a mile as a basis for figuring his 
expense of operating his automobile. His charge is therefore $10.00 per 
trip, Independence being approximately fifty miles from Cedar Rapids. If 
the trip were made by train, figuring the expense of the Sheriff and one
other person, usually necessary to handle an insane person, together with 
the car fare of the patient one way, the cost would be something around' 
$17.00. In addition to this, it would be difficult for the Sheriff and his deputy 
or other assistant to make the trip and return in one day, because of poor 
railroad connection. 

"Is the Sheriff entitled to charge actual expenses on these trips, rather 
than mileage?" 

We know of no case under the statute, where the Sheriff is entitled to 
charge for the use of his automobile what he would term actual expense of 
operating it. He is entitled to charge five cents per mile, if he drives his car. 
If he goes on the train, he is entitled to the actual expense, but we are not 
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so sure that he would be entitled to go on the train, when he could hire an 
;; utomobile to make the trip in a half day. 

::\IORTGAGED ASSESSMENT CANCELLED: Owner conveyed real estate to 
holder of mortgage for purpose of cancelling the mortgage: Board of Review. 
April 6, 1933. County .Attorney, Manson, Iozca: We are in receipt of your 

letter of April 4th, in which you ask for an opinion on the following: 
"A was the owner of real estate on January 1, 1933. In the month of March, 

1933, he conveyed this real estate to the holder of the mortgage for the pur
pose of cancelling the mortgage. The present owner of the real state, being 
the former mortgagee, now appears before the local Board of Review and 
asks that the assessment on the mortgage be cancelled." 

There is no question but what you have advised the Board correctly with 
reference to this assessment. Under the law of this state, all property is 
assessed as of January 1st. A. was the owner of the real estate on that date, 
and it was assessed to him. The mortgage, on the other hand, was assessed 
to the mortgagee. · The fact that he takes the land over after January 1st 
does not relieve him of the assessment of the tax on the mortgage. 

PRIMARY ROAD FUND. 
April 6, 1933. Treasurer of State, Des Moines, Iowa: Answering yours of 

April 3rd, addressed to the Attorney General, this Department says: 
Section 4755-b3, Code, 1931, is as follows: 
"There is hereby created a fund which shall be known as the primary road 

fund, which shall embrace all federal aid road funds, all funds derived from 
year to year by the state under acts regulatory of motor vehicles, (except 
such portion of such motor vehicle fees as may by law be set aside for the 
state highway commission support fund, the motor vehicle department support 
fund, the refund account, and the reimbursement of county treasurers for 
collecting the motor fees), all gasoline tax funds devoted to the primary 
road system, and all other funds that may by law be appropriated for the 
U5e of the primary road fund." 

The second paragraph of Section 4 7 55-b32 is as follows: 
"'Where primary road 'bonds have been issued by any county under Chapter 

241 or Chapter 242, Code of 1924, before or after this chapter becomes ef
fective, or where ·bonds have been issued to refund such primary road bonds, 
the state highway commission shall each year set aside from the primary 
road fund an amount equal to the interest and principal of such bonds matur
ing in such year. Provided, that the amount so set aside on account of any 
county in any year, plus the cost of maintaining the primary road system in 
said county during said year, shall not exceed the amount which such county 
would have received in said year had the primary road fund been allotted 
among the counties in the ratio that the area of each county bears to the 
total area of the state." 

The third paragraph of the same section is as follows: 
"The funds so set aside are hereby appropriated for the payment of the 

maturing principal and interest of primary road bonds issued by said county. 
Thirty day·s prio·r to the maturing of any of said ·bonds or the interest thereon 
the state highway commission ·shall prepare a voucher in favor of the county 
treasurer and drawn against the primary road fund in the amount set aside 
therefor. Said voucher shall be paid from the primary road fund in the same 
manner as other primary road claims. The funds so received by any county 
treasurer shall be used for paying the maturing interest and principal of such 
bonds, and for no other purpose." 

From the above quoted sections of the Code, it would appear that the Legis
lature intended to give priority to the payment of maturing primary road 
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bonds ami the interest on primary ro:.td ·bonds from the primary road fund 
as treated in Se~tion •1755-b3. 

You will therefore have "available," primary road funds consisting of that 
portion of the motor fuel tax, which under the Ia w ·becomes a part of the 
primary road fund, and the motor vehicle tax, to the full amount collected 
by the respective county treasurers, wl:ethcr the same has been forwarded 
to you or remains in the hands of the respective county treasurers. For the 
purpose of issuing warrants, the full amount of the motor vehicle tax col· 
lected by the county treasurers, whether the same has been received by you 
or still remains in their hands, is a vail able, although by reason of prevailing 
conditions a portion of the same in the bands of the county treasurers nny 
not be immediately available. 

\Varrants may be drawn by the State Auditor UJ1on the State Treasurer, 
payable to the respective county tre1surers, in .amounts sufficient to pay the 
maturing primary road ·bonds ancl the interest on all pr.imary road bonds 
issued by the respective counties; which warrants will, as the law provides, 
be then presented to you for payment. You will then pay such warrants so 
long as you have primary road funds in your hands that are usuable therefor. 
That Is, cash in your hands, or in banlcs against which you may draw with 
assurance that the same will he honored. Warrants presentl'd in excess of 
the usuable fund just mentioned, up to the amount of the allotment made 
by the Highway Commission, as required in Section 4755-b32 may be stamped 
"not paid for want of funds." In other words, the total amount of warrants 
actually paid and those stamped "not paid for want of funds," required to 
pay the maturing primary road bonds and the interest thereon, must not 
exceed the actual aggregate allotments made by the Highway Commission. 
Nor, shall the aggregate amount of warrants for such purpose for any one 
county exceed the allotment for that county. 

In other words, the total primary road fund in your hands, and that in 
county treasurer's hands, subject to draft, may be considered "available," 
against which warrants for the payment of maturing primary road bonds 
and interest on primary· road bonds might be issued. The warrants issued 
for such purpose should in no case exceed in amount the allotment for any 
one county, nor in the aggregate the allotments for all of the f'onnties. Any 
of these warrants, after you have exhausted your cash, as above referred to, 
may be stamped "not paid for want of funds," and become thereby a charg·e 
upon the primary road fund, as heretofore stated in an opinion rendered your 
Department on March 22, 1933. 

Specifically answering your question, it is the opinion of this Departme'nt 
that the availa·ble primary road funds include motor vehicie t1xes <~!ready 

collected by, and in the hands of, the treasurers of the respective counties 
of the state. Further specifically referring to the statement of your conten
tion-''! can only stamp warrants for the difference between the amount we 
are able to collect from county treasurers and the amount that the county 
treasurers have collected"-it is the opinion of this Department that you are 
correct In your contention, provided, only that you may not be required to 
stamp warrants for the full amount of this difference by virtue of having 
used in payment of such primary road fund warrants that portion of the pri
mary road fund heretofore collected by you. 

Again referring to warrants issued for general purposes, it is the opinion 
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of this Department that the amount of primary road warrants issued, including 
those for the payment of vrimary road bonds and the interest on primary 
road bonds, ant! other purposes, may not exceed what is herein defined as the. 
available funds, ami the warrants stam)JeJ "unpaid," could be only the differ
ence between the funds you had actually collected, and those· that are remain
ing in the hands of county treasurers which you have .been una·ble to collect. 

The Legislature evidently intended that the maturing primary road bonds 
and interest thereon, should have a prior claim upon the primary road funds, 
and these should be paid in cash, in full, to the amounts of the allotments for 
the respective counties, if possible, anti the balance of warrants issued stamped 
''not paid for want of funds." Other warrants issued against the primary 
road fund, subject to priority thereof, may be stamped "not paid for want 
of funds." 

The total aggregate amount of all such warrants however, vaid and stamped, 
shall not exceed the amount of primary road funds actually in your hands, 
and such funds as have not been collected and are in the hands of the respec
tive county treasurers of the state. 

COUNTY AUDITOR: Reduction of tax levies: Secondary road construction: 
Board of Supervisors. 
April 6, 1933. Auditor of State, Des Moines, Iowa: We are in receipt of 

your request for an opinion relative to the condition in Guthrie county. You 
inform us that the minutes of the Board of Supervisors of Guthrie county, 
on page 491, read as follows: 

"Auditor's office, December 5, 1932. 
"The Board of Supervisors met with the committee on tax reduction and 

discussed the advisability and necessity of reducing the 1932 tax levies at this 
time, in that the calculation of the 1932 tax has been completed for the 
entire county by the County Auditor's office. After careful consideration, 
the board decides to lower the secondary road construction two mills and 
the secondary road construction or maintenance one mill, making a total 
reduction of three mills, and enters into an agreement for the alte·ration of 
the 1932 tax books and the refiguring of the 1932 tax. (Agreement on· file)." 

You inform us that the agreement which is on file is one entered into with 
'N. C. Kimm, who was at that time County Auditor of Guthrie county, and 
that the agreement provided that he should commence work on January 3rd 
.under the contract to refigure the 1932 tax, and that the county would P:tY 

him $500.00 for refiguring the same. 
It is the opinion of this office that the Board of Supervisors had no legal 

authority to enter into such a contract. It is the duty of the County Auditor 
to prepare the tax books, and the Board of Supervisors certainly cannot agree 
to pay him for work which it is his duty to perform. The fact that the per
formance of the contract was not to commenee until after January 3, 1933, 
makes no difference. 

CLERK OF DISTRICT COURT: Liable for fees held longer than 6 months. 
April 6, 1933. Auditor of State, Des Moines, Iou·a: vVe ·are in receipt of 

your letter of March 8th, in which you quote the following s'tatement from the 
report of your examiner, with reference to the Office of the Clerk of the Dis
trict Court of Cherokee county: 

"In regard to a Special Reserve Fund Participation Certificate, issued to 
F. J. Carpenter, Clerk of the District Court, in receipt of $633.00 in payment 
in full of the amount of 15·% of fees devosited, subscribed by F. J. Carpenter, 
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Clei k of the District Court, holder hereof, to the Special Reserve Fund, pro
vided by the depositors of the First National Bank of Cherokee, Iowa, to 
insure the Central Trust & Savings Bank, purchasers of the First National 
Bank, against any loss on certain assets, as provided by contract, and specif
ically set as a trust agreement, whereby it is agreed that the amount set 
out in said agreement, be paid to the holder of the Participation Certificate, 
on or ·before November 1, 1932, has been turned over to the present incum
bent as a cash item, in payment of certain funds which were deposited in 
the name of F. J. Carpenter, Clerk of the District Court, Cherokee county, 
Iowa. 

"The Board of Supervisors are in receipt of an opinion from the retiring 
County Attorney that the Clerk of the District Court would not be liable for 
the loss or depletion of any such funds or would the Sureties on his official 
bond be liable therefor in the absence of negligence on the part of the clerk 
in ·selecting the depository, and that the funds belong to individuals, and 
merely held by the clerk for distribution to the proper parties, and the loss 
should fall on the individual on a proportionate basis. 

"This is true had the clerk complied with Sections 10838. and 12784, which 
provides that the clerk account for fees on the 1st Monday in January and 
July of each year, by paying to the County Treasurer all other fees in his 
hands, not otherwise ordered held •by the court, which remain unclaimed on 
the above mentioned dates. 

"It is my opinion that all fees held by the clerk for a longer period than 
six months unless otherwise ·ordered by the court, to be held; that the clerk 
or his bondsmen are liable. 

"In this case it was the duty of the clerk to set aside the various fees or 
funds deposited in the closed bank, and those within the six-month period, 
the loss to be on a proportioned basis, and those held longer than six months 
the loss to be borne by the clerk or his bondsman." 

With reference to the first paragraph, the statement is so indefinite that 
we cannot pass on it. For instance, your examiner· does not state whether 
this certificate was issued under an agreement entered into by the depositors, 
as provided in Section 9239-a2, or whether it was under some other agreement 
executed by the depositors. The Clerk of the District Court certainly would 
not have authority to make such an agreement under the statute. The only 
agreement which could have been made at that time should have been nnde 
by the Board of Supervisors under authority granted them in Section 9239-a2 
of the Code of 1931. \Ve are forced to agree with your examiner, however, 
that the clerk, in failing to account for fees and pay them over to the treas
urer, as required by statute, may ·be liable for such fees. 

DOG TAX: Assessed under Section 5434: Dogs died after assessment: Cor
rection of tax list. 
April. 7, 1933. County Att01·m!y, Logan, Iowa: We are in receipt of your 

letter of April 3rd, In which you ask for an opinion on the following: 
"The Assessor of Douglas township assessed certain dogs for . taxation, in 

accordance with Section 5434 of the Code of 1931. After the assessment was 
made, the dogs died, and the Assessor has now written to the County Auditor, 
asking that the tax list be corrected." 

It is the opinion of this office that such a correction cannot be made. 
Section 5422 of the Code provides that the owner of the dog, for which the 

license Is required, shall apply to the Auditor for said license on or before the 
first day of January of each year. From this section, it can easily be seen 
that the time for the assessment of dogs is January 1st, the same as any other 
property. If the dog dies after January 1st, it will not relieve the owner of 
his duty to pay the tax, nor would It give the County Auditor or the Assessor 
the right to change the tax list. 
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SCHOOL TOWNSHIP: Teacher in sub-district: Average daily attendance 
less than five. 
April 7, 1933. County Attorney, Oskaloosa, Iowa: We are in receipt of your 

letter of April 3rd, in which you ask for an opinion on the following question: 
"In one of the school townships of Mahaska county, in the fall of 1932, a 

contract was made with a teacher to teach a sub-district, where it was apparent 
that the average daily attendance in the school would be less than five, and 
where the actual daily attendance proved to be but two, due to the attend
ance of the other two children in another sub-district- The Board ordered the 
school to continue, and on an appeal to the County Superintendent, the action 
of the Board was reversed. Nevertheless, the Board ordered the teacher to 
teach, and ordered the President to sign and the Secretary to countersign 
and issue pay checks to the teacher." 

The second paragraph of Section 4231 provides as follows: 
"Nor shall any contract be entered into with any teacher to teach a school 

for the next ensuing term when it is apparent that the average daily attend
ance in such school will be less than five, or that the enrollment therein will 
be less than six resident pupils, regardless of the average daily attendance 
in such school during the last preceding term." 

In view of the above quotation, this office is of the opinion that the contract 
made with such teacher was illegal, and that the School Board had no authority 
to enter into such a contract. 

April 10, 1933. Audito1· of State, Des llfoines, Iowa: Acknowledgment is 
made of receipt of your letter of the 4th inst., regarding deposits marle by 
treasurers of building and loan associations. We note from your letter that 
treasurers of building and loan associations are under 'bond, and that the 
association proper has no account with any bank; all of the funds of building 
and Joan associations are deposited with the treasurer and payments are drawn 
on the treasurer, and you request the opinion of this Department on the fol
lowing proposition: 

"Can the treasurer, or any of the directors of an association, sign an 'lgree
ment or waiver as to the funds of the association which ties them up under 
Senate File 111, or any other agreement? The question is, where does the 
responsibility rest for the safety of the money?" 

The statutes require that all the officers of a domestic building and loan 
association who handle any funds or securities of the association shall furnish 
bond. See sections 9319 and 9323. 

The responsibility for the government and management of a building and 
loan association rests with the board of directors. Section 9312 specifically 
provides that "such associations shall be governed by a board of directors." 

We note from your letter the following statement: 
"All funds of building and loan associations are deposited with the treas

urer and payments are drawn on the treasurer." 

We, of course, do not know what the practice has been in the particular 
association which you have in mind 'but as applied to all associations, tlie law 
does not contemplate any such procedure. In fact, Section 9340-b2 is as 
follows: 

"9340-b2. Deposit of funrls. Funds of such association may be deposited 
in any state or national bank on certificate of deposit, or the usnal bank pass 
book credit, subject to checl' by the proper designated officers of such asso
ciation." 

This provision seems not to have been a part of the chapter on building and 
loan associations originally, 'but was added in comparatively recent years, but 
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it clearly recognizes and provides for the deposit by the association of their 
funds in state or national banks; and, whether or not the association, through 
its board of directors, directed the particular deposit to be made or not, H the 
association knew that the treasurer was, in fact, depositing the money in a 
particular bank, it is the opinion of this Department that the action of the 
treasurer in making the deposit would be ratified by the corporation, and that 
the deposit ·belongs to the association rather than to the treasurer personally. 

It follows, that the waiver of any part of that deposit under any plan of 
reorganization would have to be made by the association itself through its 
board of directors. Of course, we do not mean that the board of directors 
would have to sign the waiver. On the contrary, the signing by the board of 
dir.ectors individually, probably would not be sufficient. The usual and proper 
proceedings in such cases would be for the board to pass a resolution author· 
izing certain of its officers to execute the waiver agreement on its behalf. 

Wihat has heretofore 'been said is applicable to that part of your inquiry 
which relates to the question as to whether the treasurer or the board of 
directors have control of the deposit in the ·bank, and we have concluded that 
such control is with the board of directors. There naturally arises tho further 
question of whether the board of directors even, would be authorized to execute 
a waiver. The power of building and loan associations is very much restricted 
and the statutes specifically provide the character of investments which they 
may make. The effect of the waiver is to use a part of their funds to purchase 
some worthless securities out of the bank. The writer has some doubt as to 
whether a board of directors can properly execute such a waiver in view of 
the provisions of the statutes restricting the investments which they are 
authorized to make. 

What we have heretofore said disposes of the inquiry cont:lined in tho last 
paragraph of your letter. We are satisfied that the treasurer, assuming that tho 
association knew and approved of the deposits made by him in the bank, anrl 
assuming further that the treasurer mafle the deposits in good faith, although 
there was no formal authorization of the association to make them, would not 
be personally Iia'ble and of course, there would be no liability on his bond. 

Whether the funds of the association will be tied up if 51 per ~ont of the 
depositors representing 75 per cent of the deposits sign waivers is a question 
on which the courts have not yet passed and upon which there may be groumls 
for legitimate differences of opinion. The writer's understanding is, however, 
that this Department has held that under such circumstances the deposits of 
depositors not signing the waiver are waived tho same as those who do sign 
the waiver, and the writer in giving you that opinion gives it as that of the 
Department rather than his own. 

BEER: Advertising: Outdoor. 
April 10, 1933. County Attorney, De's ll!oincs, Iowa: This will acknowledge 

receipt of your letter to Edward L. O'Connor, Attorney General, of recent date, 
in which you ask for an opinion on the following proposition: 

"Is it legal to advertise beer in the State of Iowa by means of out-door 
advertising?" 

·we assume of course that you mean 3.2 per cent beer, as passer! by the fed· 
eral Congress. 

The so-called Reed "Bone-Dry" Amendment, as passed by the 64th CongrcsR 
and approved March 3, 1917, provides, in part, as follows: 
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"That no letter, postal card, circular, newspaper, pamphlEt or publication 
of any kind containing any advertisement of spirituous, vinous, malted, fer
mented, or other intoxicating liquors of any kind, or containing a solicitation 
of an order or orders for said liquors, or any of them, shall ·be deposited by 
any postmaster or letter carrier, when addressed or directed to any person, 
firm, corporation, or association, or other addressee, at any place or point 
in any state or territory of the United States at which it is by the law in 
force in the state or territory at that time unlawful to advertise or solicit 
orders for such liquors, or any of them, respectively." 

An examination of our Iowa Code and the cases decided under the s~mc 
apparently does not prohibit this form of advertisement. However, Section 
1!l27 of the Code provides, in part, as follows: 

"* * * or who shall within this state, in any manner, directly or indirectly, 
solicit, take, or acce]lt any order for tho purchase, sale, shipment, or delivery 
of intoxicating liquor, in violation of law, or aid in the delivery and di::;tribution 
of any intoxicating liquor so ordered or shipped, * * ~" 

Section 1923 of the Code defines "intoxicating liquor" and you are, no dou!Jt, 
familiar with the cases under this section. 

In order that a better understanding might be had of the origin and history 
of the Heed "Bone-Dry" Amendment, this office recently wrote to former 
Senator James A. Reed, who is the author of the Amendment and hm; ju~t 

received an answer outlining the procedure and the intent of it. 
As to the interpretation and construction of the meaning of the so-callc<l 

Heed "Bone-Dry" Amendment in its application to the law in force in Iowa 
at this time, we are of the opinion that it does not prohibit the advertising 
of beer containing 3.2 per cent alcohol by weight. 

Undoubtedly, the nature of the advertising, itself, would -be somewhat con
trolling from the standpoint as to whether or not it was a direct solicitation. 

It would be a strange and far fetched construction to hold that the word 
"8oliciting," as used in our statute in connection with its use in the Heed 
"Bone-Dry" Amendment, to apply the same to the ordinary newspaper arlvcr
tising and this is also our opinion regarding outdoor advertising. 

TAX SALE PUHCHASEH: County Auditor: Hate of interest. 
April 10, 1933. County "ittorney, Jlelrnond, Iowa: -We are in receipt of your 

letter of April 6th, in which you ask for an opinion on the following·: 
"In the event a purchaser at tax sale, held in December, 1932, pays the 1932 

taxes upon the real property purchased by him, which became due in 193:1, and 
it ·became delinquent after the amendment to the statute became effective, 
and in the event, after such 1932 taxes have been paid by such purchaser, he 
only desires to redeem the property from tax sale, what rate of interest does 
the- County Auditor charge the owner on the 1932 taxes paid by such 
purchaser?" 

That part of Section 7272 of the Code, as amended, which would apply to 
the payment of taxes for subsequent years, is as follows: 

"* * * and the· amount of all taxes, interest, and costs paid by the IJUr
chaser, or his assignee, for any subsequent year or years, with a similar pen
alty added as before on the amount of the payment for each subsequent year, 
and six per cent per annum on the whole of such amount or amounts from 
the- day or days of payment." 

Section 7273 of the Code provides as follows: 
"The- penalty for nonpayment of taxe-s of any subsequent year or years 

shall not attach, unless the same shall have remained unpaid until the firclt 
day of April after they become due and have become delinquent, nor shall 
said penalties apply to taxes voted in aid of the construction of any railroad." 
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From the reading of these two sections, it can ·be seen that if the 1932 taxes 
are paid before April 1, 1933, the four per cent penalty will not be added, but 
only the six per cent interest. However, if the 1932 tax is not paid until after 
it became delinquent, it would uraw the four per cent penalty and six per cent 
interest. 

SHERIFF: Sheriff's certificate of sale or Sheriff's deed: Act relating to 
extension of time of redemption. 
April 10, 1933. County Attorney, Vinton, Iowa: 'Ve are in receipt of your 

letter of April 6th, in which you ask for an opinion on the following: 
"The Sheriff has asked me several times whether or not under the 'act< 

relating to extension of time of redemption he could issue a Sheriff's certificate 
of .sale or a Sheriff's deed." 

It is the opinion of this office tlut he Ins the right to issue the Sheriff's 
Certificate of Sale, for the reason that under the act the Sheriff's Certificate 
is not held up. The act merely provides that no Sheriff's Deed shall be issued 
until March 1, 1935. 

So far as issuing the Sheriff's Deed is concerned, this is a matter between 
the holder of the Sheriff's Certificate of Sale and the holder of the equity of 
redemption, and if trouble arises, it is a matter between the parties and not a 
question on which our office is required to express an opinion. However, the 
writer, so far as his personal opinion is concerned, agrees with you, that is, 
unless the owner or owners of the equity of redemption comply with the provi
sions of the act, the Sheriff should issue the deed. If, however, after the 
year of redemption has expired, but before the deed has been executed and 
delivered by the Sheriff, an application has 'been made by the holder of the 
equity of redemption, it might be well for the Sheriff to hold up the deed a 
short time until the Court passes on the matter. 

DISTRESS WARRANT: County Treasurer: Sale of personal property legal. 
April 10, 1933. County Attorney, B1·itt, Iowa: We are in receipt of your 

letter of April 6th, in which you ask for an opinion on the following: 
"Would the sale of personal property, levied upon and sold under distress 

warrant, issued by the County Treasurer, pursuant to Section 7189 of the 
Code of 1931, for less than the full amount of the tax, due and delinquent at 
the time of issuing said warrant, be valid?" · 

You are advised that such sale would ·be valid. There is no reason why the 
sale should be declared illegal. This office is of the opinion that sale of per
sonal property under a distress warrant is not the same as tile sale of real 
estate ·at the December tax sale. When the real estate is sold, it is sold for 
the full amount of the tax. However, when the personal property is sold under 
D distress warrant, it is sold for whatever it will bring, and that amount is 
applied on the tax. 

BOARD OF SUPERVISORS: District meetings: County Business: Claim for 
expenses. 
April 11, 1933. Auditor of State, Des Moines, Iowa: We are in receipt of 

your letter of April 11th, in which you ask for an opinion on the following: 
"It has been the practice of the Boards of Supervisors of the counties to 

assemble quarterly each year in district meetings, said districts drawn along 
the lines as established by the Highway Commission. At said meetings, mat
ters pertaining to the general county business, as well as Road Maintenance 
and Construction matters, are discussed. These meetings are not called by 
the State Highway Commission, but are brought about through organizations 
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formed by the Boards of Supervisors, of the various districts and, in our be
lief, could be considered as conventions. In view of the statute existing, as 
under Section 5260 of the 1931 Code, we question whether or not it is per
missible fo1 the supervisors in attendance at such meetings, to file claims for 
the expenses involved and for their per diem while . in attendance, against 
their respective counties." 

Section 5260 of the Code of 1931 rea :Is as follows: 
"No claim shall be allowed or warrant issued or paid for the expense in

curred by any county officer in attending any convention of county officials." 
It is the opinion of this office that the above quoted statute makes the law 

just about as clear as it could possibly be stated. No interpretation that we 
coultl place on this se~tiou of the Code could make it any strongEr. It the 
Boards of Supervisors of several different counties in one section of the state 
meet quarterly for the purpose of discussing matters pertaininl: to the general 
welfare of the county, such as road maintenance and construction, or for the 
purpose of discussing any matters of general interest to Boards of Supervisors, 
such meetings would be classed as conventions, and the Supervisors would not 
be entitled to pay, mileage, or expenses for attending such conventions. 

If on the other hand the Boards of Supervisors of three or four J:;articulJ.r 
counties touching each other should meet for the purpose of discussing some 
particular project which is ·being contemplated, such as a drainage district. 
alfecting all four of the counties, such meeting would not be classeJ as a 
convention. 

In other words, in order to bke such a meeting out of the class of conven
tions, it would have to be held in connection with some particular project of 
interest to each and all of the counties, whose Supervisors are attending the 
meeting. If the meeting is for the purpose of discussing meetings, which are 
of general interest to all of the counties, it would ·be classed as a convention 
just as much as though it were a meeting of all of the Supervisors of the state. 

SECURITIES. 
April 11, 1933. ·secu1'ities Department, Des Moines, Iowa: Acknowledgment 

is made of receipt of your letter of the 6th inst. 
Answering the first query contained in your letter, it is the opinion of this 

Department that it is not permissible for a dealer to purchase stocks and to 
re-offer them for sale to:-the public where such stocks have been registered 
for sale in this state and where such registration has been subsequently with
drawn after a considerable amount of stock has ·been sold to residents of the 
state and such residents desire to dispose of the stocks which they have pur
chased. We can find nothing in the Securities Act, either in Section 8581-c3, 
sub-section 4, or elsewhere which would support the conclusion that such trans
actions would not be contrary to the terms of the act. It seems to us that 
such transactions would clearly be' in violation of the act and would constitute 
purchases and sales to the public ·by dealers of unauthorized stock, and would 
be contrary to the terms of the act. 

Answering your second inquiry, it is likewise our opinion that a dealer 
cannot purchase and resell stock owned by residents of the State of Iowa 
which has been purchased by them in good faith but which has never been 
registered for sale in this state at any time. We do not understand that the 
fact that residents of this state may ·be good faith holders of stock, exempts 
such stock from the provisions of the Securities Act nor abrogates the provi
sion which requires a dealer to handle only such stocks as are approved. 
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As to the second part of your second query, viz.: as to whether a dealer 
can act "as the agent of the owner in the selling of such stock," we are in
clined to believe that in ~uch case the provisions of Section 8581-c[i, sub-section 
c, would apply. This section specifies certain exempt tr..tnsactions and among 
the transactions so exempt are 

"isolated transactions in which any security is sold, offered for sale, sub
scription or delivery by the owner thereof, or by his respresentative for the 
owner's account, such sale or offer for sale, subscription or delivery not be
ing made in the course of repeated and successive transactions of a like 
character by such owner, or on his account by such representative, and such 
owner or representative not being the underwriter of such security." 

Under the provisions of this sub-seetion, we see no objection to a dealer in 
i~olated instances acting as the agent of one who in good faith has acquired 
and holds stock in this state and who desires to sell the same. Of course, if 
these sales were carried on continuously so that they lost their character of 
isolated transactions, they prob::rbly then could not be regarded as exempt 
transactions within the meaning of the section above cited. 

April 11, 1933. County "lttorney, Marshallto1cn, l01ca: This will aclmowl
edge receipt of your letter of the 7th inst., requesting the opinion of this 
Department on the following proposition: 

"Supposing the County Treasurer receives a check for motor vehicle license 
fees and issues the plates and license of the motor vehicle on receipt of· 
that check, and then subsequeht and with no fault or negligence on his part 
the check going through the regular course of business, the bank on which the 
check was drawn fails. Does such an act create a responsibility against the 
treasurer and his bondsman for the payment or making good this check if the 
maker refuses or is not in po·sition to do so, or may the treasurer cancel the 
application for and the license assigned by reason of the non-payment of this 
check and consider the car as unlicensed and certify the same on his list
ing to the Sheriff, and proceed under the provision entitled, penalties, costs 
and collections?" 

In view of Section 4871 which re{Juires that the treasurer "upon receipt of 
the application and license fee" shall file said application~ etc., and in view 
of the further provision of 4874 that "the treasurer when the application and 
license fee is received shall forthwith as.sign," etc., and in view of the further 
provision of Section 5011, which is as follows: 

"5011. Duty and liability of treasurer. The County Treasurer shall collect 
the license fee and penalties on each motor vehicle registered by him and 
shall ·be responsible on his bond for such amount. He shall remit such amount 
to the treasurer of state as herein provided." 

This Department has held in advising the Motor Vehicle Department of the 
State that the county treasurers are personally resp·onsible and his bond is 
liable for the failure of the treasurer to collect the motor vehicle license fee 
when issuing the license plates. In other words, the treasurer· must either 
account for the plates or the appropriate amount of receipts arising from the 
issuance thereof. 

It Is possible of course, that these motor vehicle fees collected by county 
treasurers come within the provisions of Chapter 352 which provides that the 
county is responsible to the state for the full amount of tax levied for state 
1;urposes, excepting such amounts as are certified to be unavailable, double 
or erroneous assessments, and if that be true, as has frequently been con
tended, the county would have to make up the shortage. 

Referring now to that part of your question with reference to whether or 
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not the treasurer may cancel the application for and the license assigned by 
reason of the non-payment of the check and consider the car as unlicensed, 
and certify the same on his listing to the sheriff, and proceed under the provi
sion entitled "penalties, costs and collections." 

We desire to advise that it is the view of this Department that the treasurer 
may so proceed, and further that if he recovers back the license plates and 
the license card so as to be in a position to account for them to the :\lotor 
Vehicle Department of the State, that he would not be chargeable with the 
license fee. 

PUBLIC RECORDS. 
April 12, 1933. Secretary of Statr, Des Moines, I mea: Acknowledgment is 

made of receipt of your letter of the 5th inst., from which we note that a record 
of all articles of incorporation and amendments thereto and other important 
information as to such corporations, is made a part of a card index system 
in your office, and that the question has arisen as to whether you are under 
obligation to permit one not employed in the department to spend a week or 
ten days going through this card index for the purpose of listing the corpora
tions named therein. 

You are advised that we are unable to find any provision in the statutes 
requiring this index to be kept, and since there is no provision requiring it 
to be kept, it probably cannot be said that the index is a public record and 
if not a public record the public would not be entitled to access to it at all. 
Rut assuming, for the sake of argument, that it is a public record, it is the 
opinion of this Department that its use by the public would be limited to such 
use as would make it available to other members of the public and that no 
one could properly demand· that he be permitted to take possession of the index 
for the purpose of copying it and to spend eight or ten days in the office using 
the facilities of the office for that purpose. \Ve, of course, are not passing on 
the question of policy, but it is our judgment that you are within your legal 
rights in refusing anyone the right· to take possession of this card index 
system for the purpose of making a copy thereof. 

CERTIFIED COPIES. 
April 12, 1933. Commissio1Ie1" of Health, Des Moines. lo!ca: Your letter 

requesting the opinion of this Department on the question as to what persons 
are entitled to free certified copies of death certificates seems to have been 
mislaid, and due to the press of legislative matters we have not been in posi
tion to give you an earlier reply. 

You are advised that, in the opinion of this Department, under Section 5175, 
there are just two classes of persons to whom you are required to give free 
certified copies, viz.: soldiers, sailors, or marines in service or honorably dis
charged; and dependents of such soldiers, sailors or marines; and you are 
required to give -such free certified copies to these classes only when they are 
making claim upon the government of the United States. 

Ti1is, of course, excludes mail carriers, postal clerks and other government 
employees, and it excludes likewise, depositors in postal savings banks, and 
in fact, everyone who does not come within the limitations above indicated. 

TAX EXEMPTION: Ex-service men. Philippine Insurrection. 
April 12, 1933. County Att01·ney, Cedar Rapids, Iowa: We are in receipt 
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of your letter of April lOth, in which you ask for an opinion on the following: 
""\Ve have in Linn county a number of ex-service men who enlisted for the 

Philippine Insurrection and were sent to Alaska in the coast artillery. 
These men served for a period of approximately three years and all have 
official discharge papers. Their petitions for tax exemption for the years 
1931 and 1932 were not allowed, due to a ruling on file in the Assessor's 
office that petitioners we.re ·not en!Jitled to such exemption. These parties 
are again filing for exemption to the amount of $1,800.00 for the years 1931, 
1932 and 1933. 'iVe would thank you for an opinion covering these cases." 

That part of Section 6946, which applies to these particular applications, is 
as follows: 

"6946. Military service-exemptions. The following exemptions from taxa
tion shall be allowed: 

"2. The property, not to exceed eighteen hundred dollars in actual value, 
and poll tax of any honorably discharged soldier, sailor, marine or nurse of 
the war with Spain, Tyler Rangers, Colorado volunteers in the war of the 
rebellion, 1861 to 1865, Indian wars, Chinese relief expedition or the Philip
pine Insurrection." 

If these men enlisted for the Philippine Insurrection, they are entitled to 
the exemption provided in the section just quoted. Those men are not to 
blame, if they were sent to Alaska, rather than to the Philippines, and they 
would be entitled to the exemption just as much as an honorably discharger! 
soldier of the World War, who spent all of his time at Camp Dodge, woulJ 
be entitled to the exemption, under sub-section 3 of the same section of the 
Code. 

We wish to call your attention, however, to Section G949 of the Code, 'vhich 
provides as follows: 

''If no such statement is filed, no exemption shall be allowed by the 
Assessor, but it may be allowed by the Board of Supe.rvisors, if such state
ment is filed before September first of the year following the year, for which 
the same is claimed." 

In your letter, you ask concerning the exemptions for 1931, 193~ and 1933. 
If such statements were filed with the Assessor at the time he was making 
the assessment, or if they were filed with the Board of Supervisors before 
September 1st of the year following, in the case of the 1931 tax, the exemption 
should have been allowed. If the statements were not filed with the Assessor 
-for the 1932 tax, they may still be filed with the Board of Supervisors at any 
time before September 1, 1933, and the statements for the 1933 tax may be 
filed with the Board of Supervisors at any time prior to September 1, 1934. 

AUTHORITY OF HIGHWAY COMMISSION. 
April 14, 1933. Imca State' Highway Commission, Ames, Io1ca: Replying 

to your letters of :uarch 21st, 28th and 31st, relative· to the final estimate for 
the O'Rourke Construction Company on Project FA-284D, Winneshiek county, 
wherein you ask for a written opinion on the legality of. readjustment of basic 
prices, that is; as to whether or not the Commission has the power to adjust 
prices for certain of its work on said project; and also asking whether or not 
it is the duty of the Auditing Department to allow the same for payment, 
providing of course, that this Department holds that the Commission has the 
power to adjust prices in these matters, and as provided in the general specifi
cations. 

I have made a thorough investigation of this claim and the records atta.ched 
to your letter of :\larch 31st, and the plans and specifications on file in the 
office of the Engineer, as to said project; also the Standard Specifications for 
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Construction Work on the Primary Road System, contained in the Service 
Bulletin of the Iowa State Highway Commission, dated February, 1930, which 
is entitled, "Supplement to Vol. XVIII, No. 3, and ·I am of the opinion that 
the Commission did not have the power, under the law, to adjust the cost or 
price for moving stone, as sought to be done and evidenced by the records 
of the minutes of the meeting of the Commission of date February 15, 1933. 

The Proposal Form for bids provides as follows: 
"that an examination has ·been made of the plans, specifications, and con· 

tract form, including the supplemental specifications contained herein, and 
of the site of the work, and understand that the quantities of work as shown 
here•in are approximate only and are subject to increase or decrease, and 
further understand that all quantities of work, whether increased or de
creased, are to be performed at the unit prices stipulated herein;" 

The Contract provides: 
"That party of the second part, for and in consideration of seventy-three 

thousand seven hundred thirty-four and 46/100 dollars ($73,734.46) payable 
as set forth in the specifications constituting a part of this contract. hereby 
agrees to construct in accordance with the plans and specifications therefor, 
and in the location designated in the notice to contractors, various items 
of road work awarded sa·id party of the second part on January 5, 1932, as 
follows: 

"Earth excav. roadway and borrow ............ 37,149 c. y. 
Earth excav. drives and side roads.. . . . . . . . . . 200 c. y. 
Loose Rock excav. . . . . . . . . . . . . . . . . . . . . . . . . . . 100 c. y. 
tlolid Rock excav ............................ 25,414 c. y. 
Type A cone. pave., class 3 coarse aggregate, 

sq. yd ..................................... 42,718 s. y. 
Type A flumes complete . . . . . . . . . . . . . . . . . . . . . 14 
Type B flumes complete . . . . . . . . . . . . . . . . . . . . . 18 
Finish earth shci-qlders, lin. ft. ............... 21,349.1 ft. 
Add. or less curb than shown on plans ....... . 
Add. or less cone. slope drain than shown ... . 
Add. or less metal slope drain than shown ... . 

0.20 
.35 
.70 
.70 

1.04 
70.00 
70.00 

.08 

. 05 
1.50 
1.50 

$ 7,429.80 
70.00 
70.00 

17,789.80 

44,426.93 
980.00 

1,260.00 
1,707.93 

per lin. ft . 
per lin. ft. 
per lin. ft. 

"Said specifications and plans are hereby made a part of and the basis 
of this agreement, and a true copy of said plans and specifications is now on 
file in the office of the Iowa State Highway Commission under date of Janu
ary 2, 1932. 

"That in consideration of the foregoing, the party of the first part (Iowa 
State Highway Commission) hereby agrees to pay to the party of the second 
Part, promptly and according to the requirements of the specifications the 
amounts set forth, subject to the conditions as set forth in the specifications." 

The plans referred to in said Contract provide for the nature of the con
struction, excavation and slopes of banks, etc. The Service Bulletin, containing 
"Standard Specifications for Construction \York on the Primary Road System,". 
which is a part of this Contract, provide on page 5, as follows: 

"The engineer's estimate of quant•ities shown in the instructions to bidders 
and proposal are understood to be approximate only and will be used for com
Paring ·bids, ,for which purpose they are sufficiently accurate. The contractor 
Will be paid for the actual amount of work performed as determined by the' 
final measurements." 

Said Service Bulletin containing said plans and specifications, again in Sec
tion 105.2, under head of "Plans" reads as follows: 

"The official plans, profiles, and cross sectim:is on file in the office of the 
commission, show the location, typ-ical construction details, and dimensions of 
th_e work contemplated. The work is to be performed in conformity there
With except in case of error or unforeseen contingency. 
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"The plans are made up from careful surveys and represent the foreseen 
construction requirements. Any deviation from the plans made necessary by 
the exigencies of construction or because of error will be determined by the 
engineer, and if necessary, corrected or modified drawings will be provided." 

And again, said Service Bulletin provides, in Section 109.2, as follows: 
"The contractor shall accept the compensation as herein provided, in full 

payment for furnishing all mate·rials, labor, tools and equipment and for per
forming all work under the contract; also for all costs arising from the action 
of the elements, or from any unforeseen difficulties which may be encountered 
during the prosecution of the work and up to the time of acceptance." 

Section 109.3 provides: 
"Should corrections or mod·ifications of the plans or specifications require 

a different quality or class of work than that upon which the contract sum 
is based, or .if modifications or corrections are required in parts of the work 
partially completed, and on that account result in an increased co-st to the 
contractor, a fair and equitable amount in settlement shall be agreed upon hy 
the contractor and the engineer, as provided for "extra work," paragraphs 
109.3 and 109.4. If the modifications or corrections result in decreased cost 
to the contractor, a deduction shall be determined in like manner. 

"(a) Upon the order of the engineer the contractor shall perform ::tddi· 
tiona! work of the same general character as that shown on the plans. If 
the contract includes an agreed price for adclitional work, the contract sum 
shall be increased at said price for the actual amount of additional work 
performed. If the contract does not provide an agreed p!"ice for additional 
work, the contract sum shall be increased at the unit prices named in the 
contract for the actual amount of such additional work performed, except that 
if the increase in any item of the contract exceeds twenty (20) per cent, an 
adjustment in unit prices shall be made by agreement between the contractor 
and engineer, as provided for "extra work" herein. 

"(b) If alterations in the construction result in a decrease in the total 
quantities of the work as shown on the plans, deductions shall be made from 
the contract sum as follows: 

"If the contract includes prices for additional work, deduction shall be made 
from the contract sum at seventy-five (75) per cent of the rate named for 
additional work of the same class. 

"If the contract does not include prices for additional work, deduction 
shall be made from the contract sum at the contract prices for work of the 
same class, except that if said deduction results in a decrease in any item 
of the contract of more than twenty (20) per cent, an adjustment in unit 
prices shall be made by agreement between the contractor and engineer, sub
ject to approval by the commission. If an adjustment cannot be agreed upon 
as provided above, the question shall be settled by arbitration as provided in 
paragraph 109.9." 

I can find nowhere that the Engineer in charge ordered as "Extra \Vork" 
any of the excavation for which extra compensation is sought to be allowed 
in this claim. If it is sought to allow the same under Section 109.3 (b), I can 
find no alterations in the construction of the project which would result in 
a decrease in the total quantities of work as shown by the plans, for the reason 
that the plans showed the slope of banks and the manner in which the work 
was to be done, •both as to excavation of solid rock and that of loose dirt. The 
only thing that appears to warrant this adjustment is tint in the orip;inal 
estimate the solid rock was estimated at 25,000 yards, while it was found in 
actual construction to amount to only 8,000 yards. This is a mistake, if snell 
It be, as to the nature of the soil and foundation, and it seems to me that an 
adjustment of unit prices for this service is clearly forbidden under SeGtion 
109.2, where it says: 

"The contractor shall accept the compensation as herein provided, in full 
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payment for furnishing all materials, labor, tools and equipment and for 
performing all work under the contract." 

If on the other hand, you view the adjustment as being based upon unfore
seen difficulties, that is again prohibited by this same Section, 109.2. 

In closing may I say, that were this a contract between individuals there 
would ·be no legal objection to their adjusting the cost of moving rock or any 
other article, but in view of the fact that it is a public project 'based upon 
advertisement for bids, proposals, and acceptance thereof by a public body 
acting in behalf of the state, in accord with the Jaw, for the letting of public 
contracts, and in view of all the facts, it is my opinion that such an adjust
ment, as is attempted in this ·Case, may not be made. I am also lead to believe 
that on the facts there was much merit in the adjustment the Commission 
attempted, and that the Commission has attempted to do only, what in its 
judgment, it considered equitable in the matter. The only matter however, 
with which I am concerned, is the legal question, and that is all I am passing 
upon. 

I am therefore, returning to you all papers attached to your letters of in
quiry, together with my opinion that the Commission has no legal authority 
to act as it did at its meeting of February 15, 1933. 

TAX CERTIFICATES: Water board: Incorporated town: County Auditor. 
April 14, 1933. County Attorney, Council Bluffs, Iowa: We are in receipt 

of your letter of March 22nd, with which you enclosed a letter from Thomas 
Maloney, asking for an opinion on the following: 

"Some years ago, while the te·rritory commonly known as East Omaha, but 
which is now incorporated as a separate town known as Carter Lake, was 
still a part of the city of Council Bluffs, Iowa, the water department of Coun
cil Bluffs, Iowa, extended its water mains in certain streets of said section of 
Council Bluffs under the provisions of what is now Chapter 314-a1 of the 
Code of 1931. The assessments were duly made as against the property, and 
the ·same were payable in annual payments and the water board is the owner 
of the certificates. 

"Some years ago, some of the owners failed to pay their annual install
ments on such special assessment certificates. The properties were duly 
advertised and offered for sale at the regular tax sales, 'but were not sold 
for want of bidders. After a time, quite a number of the lots were sold to 
various persons at what we call the scavenger sales for a nominal amount. 

"After this condition of affairs was discovered, the water department paid 
into the office of the County Auditor the amount to which the holder of the 
tax sale certificates would be entitled, in case of redemption, in accordance 
with Section 6041 of the Code, and demanded an assignment of the certificates, 
in accordance with the provisions of said section. 

"Upon receiving notice from the County Auditor, the parties have refused 
to surrender the certificates, claiming that Section 6041 does not apply under 
the circumstances of this particular case, because of the fact that, since the 
water mains were put in, in accordance with Chapter 314-a1, said· section of 
Council Bluffs, which is across the Missouri River, has been separated from 
the city of Council Bluffs, Iowa, and 'is now incorporated as a separate town 
in Pottawattamie county known as Carter Lake. After such separation, the 
water department of Council Bluffs, Iowa, by agreement ceased to furnish 
water to said territory, and the territory is purchasing its water from the 
city of Omaha, Nebraska. 

"The holders of the tax certificates claim that Section 6041 does not apply, 
in view of the fact that the territory is not now within ther city limits of 
Council Bluffs." 

Section 6041 of the Code of 1931 provides as follows: 
"Any holder of any special assessment certificates against a lot or parcel 
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of ground, or any holder of a bond payable in whole or in part out of a special 
assessment against any lot or parcel of ground, or any city or town within 
which such lot or parcel of ground is situated, which lot or parcel of ground 
has ·been sold for taxes, either general or special, shall be entitled to an assign
ment of any certificate of tax sale of said property for any general taxes or 
special taxes thereon, upon tender to the holder or to the County Auditor of 
the amount to which the holder of the tax sale certificate would be entitled 
in case of redemption." 

As we understand your letter, the city of Council Bluffs is the holder of 
the special assessment certificates. This being true, the city would have a 
right to an assignment of the certificate of tax sale, regardless of whether or 
not this territory is now embraced in a separate incorporated town. The 
section does not provide that any z>erson holding the special assessment cer
tificate shall certain rights. It provides that any holder of a special assessment 
certificate shall have a right to such assignment. 

Even though the city of Council Bluffs were not the holder of these special 
assessment certificates, our opinion would still be that the city would be 
entitled to an assignment by paying the amount, to which. the holder of the 
certificate of tax sale would be entitled, in case of redemption, this for the 
reason that Section 6041 was enacted for the protection of the holders of the 
special assessment certificates, and further for the protection of the cities 
and towns. The intent of the Legislature was that the city or town, in which 
these extensions were made, should have the right to such assignment, regard
less of whether or not a part of that city or town later separated itself into 
a distinct corporation. 

PAVING ASSESSMENTS: Senate File No. 473: Tax penalties. 

April 15, 1933. County Attorney, Burlington. Iowa: 'This letter is written 
To confirm our telegram of April 14th and in answer to your telegram, in which 
you ask for an opinion on the following: 

"Kindly advise whether or not Senate File No. 473 applies to penalties on 
paving assessments, which are delinquent after April 1, 1933." 

We take it that by paving assessmentl;l you mean special assessments for 
street or sewer improvements. 

For some purposes, special assessments have been called taxes, while at 
other times our Supreme Court has held that they are not taxes. Regardless 
of any of these decisions, this opinion must be based on the intention of the 
Legislature as it appears from the reading of ·Senate File 473. 

The title of this bill provides that it is for the purpose of extending the time 
in which to pay, without penalty, the first installment of all taxes payable 
in 1933. 

Section 1 of the bill itself provides as follows: 
"Section 1. That the first half, or what is denominated in the statutes as 

the first installment, of all taxes payable In the year 1933, shall not be 
deemed delinquent until July 1, 1933, and may be paid at any time prior to 
said day without interest as a penalty. Any penalty paid prior to the taking 
effect of this act, shall be credited as a payment, on the second installment. 
If said installment be not paid prior to said July 1, 1933, it shall draw, .from 
April 1, 1933, interest as a penalty, three-fourths (%,) of one per cent (1%) 
per month until paid." 

From the reading of Section 1 of this bill, it will be noted that the taxes 
referred to are those payable in installments, that is, the first and second 
installments due in the year of 1933. 
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At no place in the bill is there any mention of special assessments. For this 
reason, we are compelled to rule that the bill does not apply to or affect 
special assessments in any way. 

ROAD POLL TAX: House File 191: Change from $4.00 to $3.00: Refunds. 
April 17, 1933. Auditor at State, Des Moines, Iowa: We are in receipt of 

your letter of April 12th, in which you ask for an opinion on the following: 
"Under House File 191, the Legislature changed the road poll tax from 

$4.00 to $3.00. In view of the fact that the assess·ors have collected $4.00 
on each collection heretofore made by them for the year of 1933, and further 
in view of the fact that some payments have been made to the County Treas
urer under the old Jaw, ·we would like your opinion concerning whether or 
not parties who have made such payments should ·be refunded the difference." 

At the time these poll taxes were paid, the amount of the tax was $4.00. 
The parties paying the $4.00 cancelled their tax. The new law does not pro
vide for a refund of $1.00 to those having already paid the tax. Certainly 
this office has no authority to rule that such refunds should be made. 

We realize that under this bill a concession is practically being made to 
those who have not paid their taxes. However, the law is plain, and we cannot 
very well change it by opinions. 

SCHOOL BOARD: Kindergartens: House File No. 42. 
April 17, 1933. Superintendent of Pub-lic Inst1·uction, Des Moines, Io1ca: We 

are in receipt of your letter of April 11th, in which you ask for an opinion 
on the following question: 

"House File No. 42, as enacted by the 45th General Assembly, repeals Sec
tion 4266 of the Code of 1931, and enacts a substitute Section, reading as 
follows: 

" 'The Board of any independent school district upon the petition of the 
parents or guardians of twenty-five or more children of kindergarten age, may 
establish and maintain such a kindergarten in said district. No petition shall 
be effective unless the school in connection with which such kindergarten is 
desired is named in the petition and all persons who shall be qualified to sign 
such petitions shall be residents of the section or neighborhood served by that 
school. The Board of Education shall be the judge of the sufficiency of the 
petition. Any kindergarten teacher shall hold a certificate certifying that 
the holder thereof has been examined upon kindergarten principles and meth
ods, and is qualified to teach in kindergartens.' 

"Question No. 1. Will this new enactment require a petition, in order to 
authorize a board to continue a kindergarten that was established prior to 
the enactment of this law? 

"Question No. 2. When a sufficient petition has been presented to the 
Board, and the Board, in response· thereto, has established a kindergarten, how 
long will ·such an establishment hold? In other words, must such petition be 
Presented annually, if the Board is to continue the maintenance of the kinder
garten?" 

It will be easier to answer these two questions by answering both of them 
together, or really by answering the second question first. Under this new 
law, as well as under the old law, when a petition has ·been presented to the 
Board and the kindergarten established, in compliance with the request of 
the petitioners, it is not necessary that a new petition be presented each year. 
The kindergarten is established and continues until the School Board takes 
some action to discontinue it . 
. In view of the above answer given to the second question, it will be seen 

that where the Board had established a kindergarten under the old Jaw, such 
kindergarten would continue until some action has been taken by the School 
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Board to discontinue it. There is no provision contained in House File No. 42, 
abolishing all kindergartens which have already been established, and they 
certainly would not be abolished in the absence of such provision. 

BANKS AND BANKING: Money deiXJsited in a bank under Senate File No. 
111 during the period of management by the Superintendent of Banking, as 
Manager, cannot be applied to an indebtedness owed by the depositor to 
the bank prior to the period of management. 
April 18, 1933. Banking Department, Des Moines, 101c:t: We have your 

request for an opinion as to whether money deposited in a bank under Senate 
File No. 111 during the period of management by the Superintendent of Bank
ing, as Manager, can be applied to an indebtedness owed by the depositor to 
the bank prior to the period of management. 

Under the provisions of Senate File No. 111, the Superintendent of Banking, 
as l\Ianager, may continue the operation of the bank, holding all deposits and 
carrying on the operation of the bank pursuant to rules and regulations adopted. 
Section 2 of the act further provides as follows: 

"If such institution is kept open for business, under the management of the 
banking department, and new deposits are received, such deposits shall be 
segregated and any new assets acquired on account of such deposits shall be 
segregated and held in trust especially for such new deposits." 

Unc!er the above provisions and the rules and regulations adopter!, there 
have been set up in these banks, two separate and distinct trusts or units, and 
these trusts or units are disconnected in the same way that two banking insti
tutions doing business in the same bank building would be, and a deposit in 
one cannot be used in payment of an obligation owed to the other, except 
where legal proceedings are undertaken, such as would be required to levy on 
any fund or property. 

It is therefore the opinion of this Department that a deposit in a bank 
during the period of management by the Superintendent of Banking pursuant 
to Senate File No. 111 cannot be taken or held •by the bank or the Manager 
thereof, in p:wment of an obligation owing by the depositor to the ban!{, which 
obligation was incurred and owing to the bank prior to the period of manage
ment. In other words, a deposit in the second trust cannot be taken to pay an 
obligation owing the first trust by the same person. This,. of course, would 
not affect the right of the bank holding an obligation of its debtor to take 
any legal steps authorized by Jaw, to collect a debt. 

SALARY OF ASSISTANT DISTRICT ENGINEER. 
April. 18', 1933. Iowa State Highway Commission. Ames, !01ca: Your in

quiry of March 8th, relative to compensation of W. 0. Price as a member of 
the Board of Engineering Examiners and salary as Assistant District Engineer, 
under the Iowa State Highway Commission, he filling two different positions, 
to-wit: A member of the Board of Engineering Examiners, appointed by the 
Governor, and Assistant District Engineer, under the Iowa State Highway 
Commission, at hand, and in reply I would say that: 

1. As a member of the Board of Engineering Examiners Mr. Price may be 
regarded as a state officer, although Chapter 89 of the Code provides, after 
designating his compensation and authorizing payment of tra vel1ng expenses, 
that: 

"but in no event shall the state be chargeable with any expense incurred 
under the provisions of this chapter." 
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and Section 1874 of the same chapter provides: 
"Warrants for the payment of expenses and compensations provided by 

this chapter shall be issued by the Auditor of State and paid by the State 
Treasurer upon presentation of vouchers regularly drawn by the chairman 
and secretary of the board and passed by the State Board of Audit, but at 
no time shall the total amount of warrants exceed the total amount of the 
examination and registration fees collected as herein provided." 

2. As Assistant District Engineer l\Ir. Price fills and occupies a position 
as an employee under the employment and direction of the State Board of 
Highway Commissioners, and its designated Chief and Assistant Engineers 
having charge of the Engineering Department. His salary, as such Assistant 
District Engineer, is not paid in the manner prescribed for the payment of 
salaries of public officers of the state, and he is clearly one of those whom 
Section 4626 of the Code authorizes the State Highway Commission to employ 
as an assistant necessary to carry out the work of the Commission, and whose 
"term of employment may be terminated by the Commission at any time and 
fr,r any cause." 

It is the opinion therefore, of this Department, that there is no incom
p3tibility between the positions occupied or filled by Mr. Price, as employee 
ol the Iowa State Highway Commission and as a member of the State Board of 
Engineering Examiners, and that he is entitled as such member of the Board 
of Engineering Examiners to receive the compensation and reimbursement for 
expenses provided in said Chapter 89 of the Code, and that as to any salary 
to be paid to him as Assistant District Engineer, it is entirely a matter within 
the discretion of the Iowa State Highway Commission as to what salary will 
be paid for his services as such Assistant District Engineer, and t:lking into 
consideration the fact that he is a member of said Board of Engineering 
Examiners, and as to whether or not it will permit him to attend such meetings, 
receive such compensation and reimbursements, without deducting the s1me 
from the salary agreed upon. It would be within the discretion of the Com
mission to make any satisfactory arrangement granting Mr. Price such vaca
tion as the board might see fit to grant with full pay and charge as against 
this periocl of vacation the days and t!m6 act1tally used by him in the per
formance of his duties as a member of said Board of Engineering Examiners. 
In other words, it is, in the judgment of this Department, a matter of adjust
ment entirely between ·l\lr. Price and the Iowa State Highway Commission as 
t'l the services to be rendered as such Assistant District Engineer and the 
salary to be paid, and the terms and conditions of the employment. 

HIGHWAY COJ\Il\TISSION: A bridge located on a state road within a statP
park, is not a part of the county ·bridge system. 
April 18, 1933. Ion·a State Highway Commission, Ame.~. Iowa: Answering 

your letter of April lOth, wherein you ask for an opinion on the following 
questions: 

"(a) Is a bridge located on a state road within a state• park a part of the 
county bridge system? 

"(b) May funds from the said $30,000 appropriation contained in Section 
9, Chapter 257, Laws of the 44th General Assemhly, 'for the construction, 
maintenance, and improvement of roads and highways in said 11arks' be 
used for the construction or repair of necessary bridges on such roads in 
such parks?" 

Answering your first question (a): 
It is the opinion of this Department that the Le::;islature intended to create 
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separate or independent highway districts for highways on state lands, and 
such as shall abutt thereon, for each state institution or state park, in connec
tion with which such lands are used, and that these highways in this district 
are under the control of the board having control of the state lands of the 
institution or state park. For authority for this conclusion we cite Section 
4632, which reads as follows: 

"The chief engineer of the State Highway Commission shall be ex officio 
general supervisor of ·said several road districts, and be under the direction of 
the board in control thereof, and shall have general charge of the mainte
nance and improvement of said roads, and perform such other duties and 
make such reports in reference thereto as may be required by said board. 
Said board may appoint a local supervisor for such district." 

Section 4644-c2, provides as follows: 
"The secondary road system of a county shall embrace all public highways 

within the county except primary roads, state roads, and highways within 
cities and towns." 

Section 4644-c3, provides: 
"The secondary bridge system of a county shall embrace all bridges and 

culverts on all public highways within the county except on primary roadE 
and on highways within cities which control their own bridge levies, except 
that culverts which are thirty-six inches or less in diameter shall be con
structed and maintained by the city or town in which they are located." 

You will note that Section 4633 provides: 
"The roads within any such district execpt county bridges shall be main

tained, repaired and improved under the direction of the ·board which is in 
control of said lands * * * * ." 

Thus making it mandatory upon the board in control of such roads to main
tain, repair and improve the highways on lands of the state, and highways 
on which such lands abutt, ·but it does not prohibit the board from maintaining, 
repairing and improving bridges in and upon such highways. 

Section 4644-c3, as set out herein, states that the secondary bridge system 
of a county shall embrace all bridges and culverts on all public highways within 
the county, except on primary roads, etc. 

It is the opinion of this Department that the words, "public highways," as 
used in this section was intended by the Legislature to be limited to the 
secondary road system of the county of which the state road district is not 
a part, and over which the board in control has been given jurisdiction. 

It is therefore, the opinion of this Department that: 
a. A bridge located on a state road, within a state park, is not a part 

of the county bridge system. 
b. That funds from the said $30,000 appropriation, contained in Section 9, 

Chap, 257 of the Acts of the 44th General Assembly, for the construction, 
maintenance and improvement of roads and highways in said parks, may be 
used for the construction and repair of necessary bridges on such roads in 
such parks. 

BANKS AND DAN KING: Senate File 483. 
April 18, 1933. Superintendent of Banking, Des Moines, Iowa: I have gone 

over Senate File 483, commonly referred to as the recent banking bill, with a 
view of interpreting the language used in the act as applied to the questions 
which you propounded to me when you were in the office a few days ago. 

I 
The first question which arises is as to the effect of the last sentence in 

section one of the act, which is as follows: 
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"Provided, however, that the banking department shall, with the approval 
of the Governor, have the right to waive or modify any of the provisions or 
requirements of this act where a bank is not to resume or continue banking 
operations, and where waiveTs or depositors' agreements a1·e taken as a part 
of a plan for reorganizing and/or liquidating such bank." 

It is claimed that the. above quoted provision applies only where banks are 
"not to resume or continue banking operations" but if this construction were 
to be adopted, it would eliminate entirely the part of the provision which we 
have italicized above, and the meaning would be identically the same as though 
the sentence ended with the comma following the words "banking operations." 
It is an elementary rule of statutory construction that such construction should 
be adopted as will give effect to all parts of the statute and if the construction 
suggested were to be adopted, no effect whatever could be given to that part 
of the' sentence which says "and where waivers or depositors' agreements 
are taken as a part of a plan for reorganizing and/or liquidating such bank." 
My conclusion is, therefore, on this particular provision of the act, that the 
Department of Banking, with the approval of the Governor, has the right to 
waive or modify any of the provisions of the act in two· instances, first, where 
a 1bank is not to resume or continue operations, and second, where waivers 
or depositors' agreements are taken as a part of a plan for reorganizing and/or 
liquidating such bank. 

II 
The second question which arises is with reference to the proper construe· 

tion of section three, and particularly that part of the section which reads 
as follows: 

"A dividend s•hall be declared at the end of each year covering the entire 
net earnings of the bank and the earnings of and collections from the segre
gated assets, which dividend shall be applied pro rata to the payment of 
outstanding certificates of trust as herein provided, no dividends on any com
mon stock in such bank shall ·be paid as long as any trust certificates are 
outstanding, unless otherwise agreed upon between such ·bank or trust com
pany and a majority of the depositors holding direct, unsecured and unpre
ferred obligations of such bank in exce•ss of ten dollars ($10.00). each, and 
totaling in the aggregate amount seventy-five per cent (75%) of the direct, 
unsecured and unpreferred obligations, and approved by the Sup~rintendent 
of Banking." 

It will be noticed that the foregoing quotation consists of one sentence and 
the question which is causing difficulty, as the writer understands it, is as 
to whether the phrase commencing "unless otherwise agreed upon, etc." refers 
to each of the· preceding clauses in the sentence or only to the last clause. In 
other words, does that clause modify each of the statements in the sentence 
or only the statement with reference to the dividends on any common stock. 
An analysis of the sentence will show that this phrase "unless otherwise agreed 
upon, etc." must refer to each of the clauses of the sentence because only in 
that way can it be given any meaning or significance. If it were limited to 
the clause with reference to the payment of dividends on the common stock, 
it would ·be in direct conflict with the part of the sentence which says that 
the earnings of the bank shall •be applied on outstanding certificates. And 
applying again the rule to which attention was earlier called in this opinion, 
that such interpretation of a statute will be adopted as will give effect to all 
of the language used, we are forced to the conclusion that it must have been 
the intention that the phrase "unless otherwise agreed upon, etc." modifies 
all of the preceding clauses. Red\lcing the sentence to simple terms then, 
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this is what it means. A dividend shall be d.eclared each year covering the 
net earnings of the bank and the earnings and collections from the segregated 
assets and no dividends on any common stock shall be paid unless otherwise 
agreed upon between the bank and the depositors, subject to the approval of 
the Superintendent of Banking. It will be noticed th~t the phrase commencing 
"unless otherwise agreed upon, etc." cannot be applied to the statement that 
no dividends on the common stock shall be paid unless it also applies to the 
statement that the entire earnings of the ·bank shall be pro-rated among the 
certificate holders, for the obvious reason that if the earnings of the bank 
are applied to the certificates they will be unavailable to pay out as dividends. 
To adopt any other interpretation of the language used would simply result 
in rendering a part of the language meaningless. 

III 

The further question arises with reference to this same language, as to 
when the agreement contemplated by the phrase "unless otherwise agreed 
upon, etc." is to be made. It will be noted that the only limitation in the act 
is that contained in section one, viz.: that depositors' agreements shall not 
be taken until the stockholders of the bank have made to the bank the con· 
tribution required by the Banking Department. The inference from the act 
clearly is that when such contribution has been made that the depositors' 
agreements, that is the agreement between the bank itself and its depositors 
as to the basis on which the reorganization is to be had, may then be· taken 
or entered into. There is nothing to indicate that more than one agreement 
with depositors is to :be taken and the fact that the same language is used in 
specifying the percentage of depositors required as in the case of depositors' 
agreements generally, further suggests that it is to be a part of the same 
agreement. Furthermore, if a •bank is to reopen and proceed under an agree
ment with its depositors as to what payments are to be made to the depositors, 
it certainly is to •be assumed that the depositors, as well as the bank, would 
want to know what that agreement was at the outset. Moreover, these deposi
tors' agreements, limited as they are to, only a percentage of the depositors, 
must derive their validity as agreements from the fact that the bank, when 
they are taken, is operating under the Banking Department in pursuance of the 
provisions of Senate File No. 111; and after a bank has reorganized and is 
out from under the operations of Senate File No. 111, there is no provision 
in the law which would give force and validity to depositors' agreements signed 
by only a part of the depositors which would bind the remaining depositors. 
On account of these reasons, we are forced to the conclusion that whatever 
agreements are to be made between the bank and its depositors where an 
attempt· is made to bind all depositors upon the signature of a percentage 
thereof, that such agreements must be made while the bank is operating under 
the provisions of Senate File No. 111, and therefore, it would be proper, if 
Indeed not necessary, that such agreement be contained in the original agree
ment between the bank and the depositors on the basis of which the bank is 
reorganized. 

IV 
The other proposition upon which an opm1on is sought, has reference to 

the Interpretation of section twelve of the act which is as follows: 
"Sec. 12. Until all trust certificates issued as provided herein, have been 

paid off and liquidated in full, no salary shall be paid to any officer, director, 
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or employee unless fir.st approved by the Superintendent of Banking and the 
Governor of the State of Iowa, unless otherwise agreed upon between such 
bank or trust company and a majority of the depositors holding direct, un
secured and unpreferred obligations of such bank in excess of ten dollars 
($10.00) each, and totaling in the aggregate amount seventy-five per cent 
(75%) of the direct unsecured and unpreferred obligations, and approved by 
the Superintendent of Banking." 

Briefly stated, this section provides that until the trust certificates are paid 
in full, the bank shall pay no salary to its officers or employees unless ap
proved by the Superintendent of Banking and the Governor unless otherwise 
agreed upon between the bank and its depositors and approved by the Superin
tendent of Banking. This section obviously applies only to the salary of the 
officers and employees of the bank. The real question at this point, as the 
writer· understands it, is whether or not the bank and its depositors may, 
with the approval of the Superintendent of Banking, enter into a depositors' 
agreement which will change or modify the provision as to salary of officers 
and employees while any part of the trust certificates remain unpaid, and if 
so, when that agreement. may be entered into. Wjlat has heretofore been said 
with reference to section three of the act is of equal application here. The 
provision in section twelve, commencing "unless otherwise agreed upon, etc.," 
if it means anything at all, means that the bank and its depositors may, with 
the approval of the Superintendent of Banking, enter into an agreement modify
ing or changing the provision as to the control of salaries of the officers and 
employees by the Superintendent of Banking and the Governor while the cer
tificates remain unpaid. And our conclusion is that such agreement can be 
made with the approval of the Superintendent of Banking; and for all the 
reasons urged in connection with the agreement mentioned in section three, 
it is our opinion that such agreement may be made and possibly can only 
properly be made at the time that the depositors' agreements are being taken 
as a basis of the reorganization of the bank. 

It has •been urged upon the writer in support of a contrary interpretation 
of these provisions, that to adopt the interpretation which we have adopted 
in this opinion would be to nullify the act and defeat the obvious purpose of 
the t:ct. It should ·be borne in mind that all these provisions were ingrafted 
on to the original bill by amendments in the General Assembly and that they 
were obviously intended to accomplish some purpose, and that if we we,re 
to refuse to give them the interpretation they have been given, it would be to 
deprive them of all force and effect. They were obviously intended to modify 
the bill as originally introduced; and, in the writer's opinion, it is equally 
obvious that they have that effect. Furthermore, the interpretation we have 
given these provisions is not inconsistent with the purpose of the act as here
after pointed out in this opinion. 

v 
What has heretofore been said has reference only to the question of the 

Proper iilterpretation of the particular provisions of the act and are only 
partbl answers to the larger question with which you are concerned, and that 
is, how is the act to lJe applied and administered so as to preserve its obvious 
Purpose of protecting the depositors in the reorganization of closed banks. 
On that broader question of interpretation and application the following ob
servations are offered. 

It will be observed that our interpretation of these provisions does not take 
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anything away from the power of the Superintendent of Banking acting with 
the approval of the Governor, but on the contrary, increases that power. The 
act, as it now stands, gives to the Banking Department the right and power 
to prescribe the contribution which the owners of the bank must make to 
the fund out of which trust certificates are to be paid. The Department may 
say, for example, that no depositors' agreements will be approved which do 
not provide for a contribution by the owners of the ·bank to the fund out of 
which trust certificates are to be paid of an amount equal to the capital stock 
of the bank and a one hundred per cent assessment thereon, or even a greater 
amount, if in the particular case it should be deemed advisable. There is no 
limitation on the power of the Superintendent of Banking in this respect. 
The depositors' agreement must be approved by him and he can refuse to 
a:pprove any agreement which in hi.s opinion is not perfectly fair to the 
depositors. 

The general effect of the amendments or provisions quoted in this opinion 
is to give flexibility to the act and give discretion to the Superintendent of 
Banking in fixing the totait contribution which the owners of the bank must 
make in any plan of reorganization; and permit the adoption of different 
plans of reorganization in order to meet the demands of particular situations. 
Without those provisions the owners of the bank could get no dividend until 
the trust certificates were paid in full. With those provisions it is possible 
for the bank and its depositors, with the approval of the Superintendent of 
Banking, to enter into an agreement which will limit the total contribution · 
to be made by the owners, whether sufficient to pay the trust certificates in 
full or not, and after that t~tal contribution has been made the earnings of 
the bank would belong to the bank and the bank would have the 'right, subject 
to the limitations of the general law, to fix the salary of its officers and em
ployees. But it should always be borne in mind that this can result only from 
the agreement between the bank and its depositors ancl apzn·ovecl by the Supe?·· 
intenclent of Banking. 

In view of the rather general character of the inquiries which you made, 
we are not certain that they have all been definitely answered in this opinion, 
but we trust that we have answered the question as to the general effect of 
these provisions and will be glad to cover specific points as they arise . 
. In the writing of this opinion, we have dealt only with the question of the 
interpretation of the language used in the act because, as the writer under
stands it, that was the only question submitted for an opinion. 

STATE BOARD OF ASSESSMENT AND REVIEW: Accessories kept by pub
lic utility companies: Local township or city assessor. 
April 19, 19~3. State Board of Assessment and Rev·iew, Des Moines, Iowa: 

Pursuant to our conversation yesterday, this office is furnishing you with an 
opinion on the following question: 

"Please advise. us whether or not, under the provisions of Sections 6979 and 
6981, merchandise, such as gas stoves, light globes, and other accessories 
kept by public utility companies for sale in their stores, should be assessed 
by the State Board of Assessment and Review, or by the local township or city 
and town assessor." 

Section 6979 provides that these companies shall be listed and assessed by 
the State Board of Assessment and Review. This section does not specific·any 
state that stocks of merchandise owned by these companies shall be assessed 
by the State Board. However, Section 6981 provides as follows: 
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"All the personal property of such individuals and corporations used or 
purchased by them for the purposes of such gas or water works, electric light 
plants, electric or cable railways, elevated street railways or street railways 
operated by animal power, including the rolling stock of such railways and 
street railways, and the animals belonging to such street railways operated 
by animal power, shall be listed and assessed by the State Board of Assess
ment and Review." 

It will be seen from the reading of this section that it covers "all personal 
property" of such individuals and corporations used or purchased by them 
for the purpose of such gas or water works, etc. There is no question but 
that the Legislature intended that stocks of merchandise owned by these com
panies, and all other property used or purchased by them for the purposes, 
for which said companies were organized, should be assessed by the State Board. 

BA~KS A~D BA~KING: Liability of preferred stockholders. 

April 20, 1933. RankinrJ Department, Des Moines, Iou·a: ·we have your re
quest for an opinion on the following proposition: 

Are the holders of preferred stock in the Farmers Loan & Trust Company, 
·waterloo, Iowa, liable for a statutory assessment where the company is in
solvent and now in the hands of L. A. Andrew, Receiver? 

Section 9251, Code of Iowa, 1931, provides: 
'"Liability of Stockholclcrs. All stockholders of savings and state banks shall 

be individually liable to the creditors of such corporation of which they are 
stockholders over and above the amount of stock by them held therein and 
any amount paid thereon, to an amount equal to their respective shares, for 
all its liabilities accruing while they remain such stockholders." 

Section n59 of the Code makes the above section applicable to loan and 
trust companies. 

Section 9304 of the Code makes the above section applicable to banks and 
tru~t companies as fiduciaries. 

In Cyclopedia of the Law of Private Corporations, by F1etcher, in the 1932 
Edition, as revised by Jones, at Volume 2, Section 5304, the author states the 
rule as follows: 

"In the absence of express provision to the contrary, the holders of pre
ferred stock in a corporation are subject to the same liability as the holders 
of common stock. Thus they are liable on the same principles upon their 
subscriptions for shares. And creditors, if the corporation becomes insolvent, 
may in equity compel subscribers to pay the full amount of their subscrip
tions, irrespective of any secret agreements with the corporation. So, where 
the statute makes the stockholders of a corporation individually liable to 
creditors beyond the par value of their shares, it applies to the holders of 
preferred stock." 

To sustain the last sentence of the above quotation, the author cites Railroacl 
ComzJany vs. Hmith, 31 N. E. (Ohio), 743, which was an action by creditors 
of an insolvent corporation to enforce the statutory liability of stockholders, 
and the Court there held: 
"Holders of preferred stock are subject to the statutory liability, equally 

with the common stockholders." 

I have examined the Articles of Incorporation and as amended and renewed, 
and I find no provisions therein exempting the holders of preferred stock from 
statutory liability in case of rece-ivership. I find only that such holders are 
given a preference in dividends and in payment to stockholders in case of 
liquidation, and also a voting power; and I can find no language therein by 
which the holders of such preferred stock could be deemed creditors except, 
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of course, as to unpaid dividends like other stockholders, and it is clear that 
they must be either creditors or stockholders. 

In the 1919 Edition of Cyclopedia of the Law of Private Corporation3, by 
Fletcher, Volume 6, it is said at Section 4186: 

"Holders of preferred stock in a corporation, when they are stockholders 
and not merely creditors, are within a statutory or constitutional provision 
imposing individual liability upon stockholders for corporate debts, and they 
cannot be exempted from such liability by any agreement with the corpora
tion, unless by virtue of some valid statutory provision." 

In Iowa, we have no st:ttutory provision exempting preferred stockholden 
from such li:lbility, and our court in Wriyht vs. Johnston, 167 N. W., 680, stated 
that the court would determine from the certificate and Articles of Incorpora
tipn and the By-Laws, the exact status of the holder of preferred stock, and the 
court said on page 682: 

"\Vhat the certificates are, as evidenced by their terms and the Articles of 
Incorporation authorizing their issuance, and not what they are denominated, 
must determine their character. It may he that as between shareholders and 
the corporation one class, as tho-se having preferred stock, may be accorded 
preferences, as that dividends be first paid from the profits, and if profits are 
not sufficient for this purpose, accumulated dividends be first paid from the 
assets on liquidation after satisfaction of all indebtedne-ss, and even that th8 
par value be returned to preferred shareholders before any of the assets are 
distributed to the holders of common stock." 

And the court in answering directly the question tlnt we have in this 
opinion and holdin?: that the holders of preferred stock would be liable for 
their statutory liability in case of receivership, stated on page 682, as to the 
liability and risk of a preferred stockholder: 

"The only risk is the possibility of a S'hareholder's liability in event of 
in3olvency before he is repaid voluntarily or according to the terms of the 
Amendment to the Articles." 

Under the Artic-les of the Farmers Loan & Trust Company, the holders of 
preferred stock were given all the rights of the holders of common stock and 
it will be well to note that from the letterhead of the company there is in bold 
type underneath the name, the following:: "Capital, $100,000." 

And when a corporation holds itself out to the world as possessed of a given 
capital, those who deal with it have a right to the application of such capital 
together with statutory li:lbility to the payment of such debts as it may incur. 
It cannot be heard to say that of such advertised capital, only $25,000 is sub
ject to statutory liability. 

In Cooney vs. Arlington Hotel Co., 101 Atlantic (Delaware), 878", there was 
au a2tion by the receiver for authority to collect from the stockholders certain 
moneys not paid on their shares of stock in order that the receiver might pay 
the debts of the company. The holders of the common stock there insisted 
that the Jlreferrcrl stockho!dC'rs should be first required to malw payment be
fore any call was m::ule on the common stockholders, and the court, on page 
S!Jfl, Eta ted: 

"But ther2 is no foundat;on for the contention. In case of insolvency, all 
the nHmey rlne from all kinds of stoddwlders constitute the trust fund for 
creditors. anrl the stHtute m1kPs no difference between the several kinds of 
stock. The linllility arises from the relationship of the stockholder, whether 
it he created hy contract or be implied from ownership of shares." 

And again on page 895, it is stated: 
"I am clear that there should he no distinction between the delinquent hole!-
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ers of common and preferred stock, but that they should be treated as one 
class." 

Our assessment statute makes no distinction between different classes of 
stockholders. It mentions neither common nor preferred. It says "all stock
holders." There is likewise no exemption from liability in the Articles of 
Incorporation nor any renewal thereof or amendment thereto. It is clear 
to us that no distinction in liability in the two classes of stockholders exist. 

It is therefore the opinion of this Department that the holders of preferred 
stock in the Farmers Loan & Trust Company, Waterloo, Iowa, are liable for 
a statutory assessment on their stock in a suit by the Receiver. 

GAl\IBLING: LOTTERmS: TRADE SCHEl\IES: Trade stimulants that in
clude the element of chance are prohibited. 

April 20, 1933. County "1ttorncy. For~'st City, Io1ca: This will arlmowledge 
receipt of your favor of the lOth inst. with the requc3t for an opinion as to 
\';hether or not the following state of facts would under the law constitute a 
lottery and therefore be illegal. 

"A newspaper publisher of the county today asked my opmwn on the fol· 
lowing facts:-He wishes to increase his subscription list an!l as a means 
thereto, desires to sell annual subscriptions to his newspaper for $2.00 each; 
to every purchaser paying $2.00 for an annual subscription, he means to give 
two numbers. At the end of his campaign, which will run from ninety days 
to six months, a duplicate of all numbers outstanding in the hands of the 
subscribers will be placed in a container and one number selected from the 
mass. The holder of this number will be presented with an automobile with
out any charge or fee of any kind." 

This department has no hesitancy in saying that uvon the foregoing state 
of facts, antl under the definition of a lottery as defined by our Supreme Court 
in Drenard :\Ifg. Co. vs. Jessup and Barrett Co., 186 Iowa, 872, that this wouJ·J 
be a lottery. In the foregoing opinion, our Supreme Court pointed out the 
three elements which constitute a lottery, the first being a consideration; the 
second, the element of chance; and the third, a prize. It would clearly appear 
from your letter th::tt the program contemplated would include alf of thcs£ 
clements, and therefore, come clearly within the Supreme Court's definition. 

FARM BUREAU: Itemized statement. 

A11ril 21, 1933. County A ttorncy, Oskaloosa, Iowa: We are in re·~eipt of 
~-our letter of March 27th, in which you ask for an interpretation of Section 
2ns of the Code of 1931, and especially asking for an opinion on the followin::; 
questions: 

"1. Does the detailed report of receivts showing from whom received re
quire the name of the individual making the respective payment and the 
amount of the payment, or in other words, must that report contain a complete 
list of the members of the organization who have paid dues during the past 
Year, with a statement of the amount of dues paid by each individual? 

"2. If in your opinion such itemization is required, and a case arises when' 
it has not been done in making the annual report, is such itemization a pre
requisite to the payment of further appropriations to such association during 
the subsequent year, or is suc·h appropriation and payment dependent only 
on the filing of the general affidavit of the certification of the number of mem
bers, under Section 2930? 

"3. If such itemization is required, and if it is not a pre-requisite to the 
obtaining of the appropriation for the subsequent year, would an action in 
mandamus lie at the instance of the Board of Supervisors or at the instance 
of a taxpayer, to require such itemiz·ed statement?" 
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If the statute provided only for a "detailed report," this office might say 
that it would not be necessary to file a minute or itemized statement. We 
have gone into this matter carefully, and find only one case where the Supreme 
Court has defined "detailed report." In that case, the law provided that the 
County Commissioners shall file a detailed report. The Court said that it did 
not mean a minute itemized statement. 

State vs. Washington County, 56 Oh. St., 631; 47 N. E., 565. 
However, Section 2938 of the Code goes further than the statute in the Ohio 

case. The present Iowa statute provides as follows: 
"The outgoing president and treasurer shall, on the first 1\ionday of Januarv 

of each year, file with the County Auditor full and detailecl reports under oath 
of all receipts and expenditures of such association, showing from whom re
ceived and to whom paicl and for 1chat purpose. One duplicate of such report 
shall be forwarded to the Iowa State College of Agriculture and Mechanic Arts, 
and one duplicate shall be forwarded to the department of agriculture, together 
with such additional information as they may require. The books, papers, and 
records of the association shall at all times be open to the inspection of the 
department and to the board of supervisors or anyone appointed by the board 
to make such inspection." 

This office is of the opinion that, when the statute says a full and detailed 
report, and further states that the report shall show from whom received and 
to whom paid, it cannot mean that the association, or the officers, have com
plied with the law in filing a report showing the total amount of dues, without 
showing from whom the dues were received. ·we believe the statute requires 
that the report shall show from whom each payment of money is received and 
to whom each expenditure or disbursement was made and the_ purpose of each 
expenditure or disbursement. 

In answer to your second question, 've do not believe that the failure to 
file the proper report is a prerequisite to the payment of further appropriation. 
The appropriations are made on a certificate on file in the new year. They 
are not made or contemplated on the report of the outgoing officers. We will 
say, however, that you have a right to compel the association or the officers 
to file this report, as provided by statute. 

In answer to your third question as to ";hether or not an action in mandamus 
will lie to compel the filing of a report, our answer is tint we believe you 
should be satisfied from your own investigation and not from a statement made 
by us as to whether or not this is the proper remedy. 

GENERAL ASSEMBLY: Compensation. 

April 21, 1933. A1tditor of State, Des Moines, Io1ca: Aclmowlodgment is 
made of receipt of your letter of even date herewith, requesting tho opinion 
of this Department as to the compensation of members of the Gener.al Assembly, 
and we note particularly, the inquiry as to the manner in which such com
pensation should be computed. 

You are advised that this Department has reached the conclusion that the 
members of the General Assembly are entitled to receive compensation at the 
rate of $10.00 per day while the General Assembly is in session •but not to 
exceed a total of $1,000.00 for the regul:lr session. It is perhaps unnecess'lry 
to point out the process by which this conclusion is reached. But it should 
be borne in mind that the statute, Section 14 of the Code, under \Yhich mem' 
bers of the General Assembly are now compensated has been in effect for a 
good many years and its constitutionality has never been challenged and that 
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the Supreme Court of the state in the case of Gallarno vs. Long specifically 
pointed out that the ~onclusion reached in that case was not to be interpreted 
as holding that a statute such as the one now under consideration is invalid. 
It also should be 'borne in mind that every presumption is indulged in favor 
of the constitutionality of a statute; and that this presumption, very properly, 
is particularly strong as applied to administrative officers. It would be a rare 
case indeed, where an administrative officer would be justified in refusing 
to follow the terms of a statute on the ground that the statute was uncon
stitutional, in the absence of an adjudication of the ·question by the court, and 
that is particularly so with reference to a statute that has been in effect as 
long as the present statute with reference to the compensation of members 
of the General Assembly. 

The Constitution of the state requires that the compensation of the members 
of the General Assembly shall be at the same rate at the special session as 
at the regular session. The Supreme Court has said, in effect, that the com
pensation of members of the General Assembly must be on a per diem basis. 
It is a well settled rule that where more than one interpretation of a statute 
is possible, and one of the interpretations will render the statute unconsti
tutional and the other constitutional, that the court will adopt that interpreta
tion which renders the statute constitutional. The provisions of the law as 
contained in Section 14 of the Code, with reference to compensation of mem
bers of the General Assembly are all part of one statute and should be con
strued together. The section specifically provides that the compensation per. 
diem of members at a special session shall be at the same rate per diem as 
received at a regular session but not to exceed $10.00 per day. Since the 
compensation of members at the special session is limited to $10.00 per day 
and since the Constitution and the statute itself prescribes that the compen
sation per day at the special session shall be the same as that at the regular 
session, we reach the conclusion that the members of the General Assembly 
:.Jt the regular session are entitled to a maximum of $10.00 per day. And under 
the provisions of Section 14 of the Code, the total must not exceed· $1,000.00, 
and therefore, if the session exceeds one hundred days, the per diem would be 
correspondingly reduced. In other words, the legislative inte'ntion as expressed 
in the statute, when read as a whole, is that the 'basis of compensation shall 
be $10.00 per day, with the limitation that the total shall not exceed $1,000.00 
for a regular session, and the further limitation that the per diem for the 
special session shall not exceed that of the regular session. The historical 
development of the statute and the legislative tradition surrounding it con
firms that view. And it will be noted that the terms of the regular sessions 
have almost always been approximately one hundred days. We conclude, there
fore, that the General Assembly should be paid on the basis of $10.00 per day 
while in session, but not to exceed a total of $1,000.00. 

The second _question which you request is whether if the members are to 
be paid on the basis of a per diem, such compensation should be limited to 
the days in which they are in actual session. You are advised that a session 
of a legislative body, like that of a court, is the period of time ·between the 
convening and the termination of the session. 

"Thus a session of parliament is opened by the· speech from the throne 
and clo,.Pfl by prorogation." See Emerson vs. Missouri K. & T. R. Co. of 
Texas, 83 S. W., 1060. 
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Applying this rule to the compensation of the members of the General 
Assembly, you are advised that in computing the number of days the General 
Assembly was in session you should commence with the day the assembly 
convened and end with the day of the adjournment of the session. But under 
the provisions of Section 63, Code, as to computing time, the first day should 
be excluded and the last included. 

You make inquiry also as to the effect of the provision contained in Senate 
File 479, known as the salary reduction act, directing that the compensation 
of members of the General Assembly shall be reduced five per cent. This act 
was passed just ·before adjournment. It has not yet gone into effect. Ob
viously, the compensation of the members of the Forty-fifth General Assembly, 
which becomes due at the time of adjournment, cannot be affected by an act 
which goes into effect after that date. 

In view of the urgency of your request, we have not been able to give to 
the preparation of this opinion the time Which the importance of the question 
deserves, but we trust that what is here said will be sufficient to indicate that 
there is nothing the administrative officers of the state can properly do under 
present circumstances, other than to follow the terms of the statute (Section 
14) which the Supreme Court refrained from declaring unconstitutional, as 
that statute is herein interpreted. 

TAXATION PENALTY: SPECIAL ASSESSMENTS PENALTY. Interpreta
tion of Sections 2 and 3 of House File No. 69. 
April 21, 1933. County Attorney, FoTt Doclge, Iowa: \Ve are in receipt of 

your letter of April 17th, with which you enclosed a copy of your opinion of 
April 3rd, addressed to Vern E. Hale, County Treasurer of Webster county, 
concerning House File No. 69 of the 45th General Assembly. 

In order to make Mr. Burns' opinion clear, let us take a hypothetical case 
and go through the entire setup on ·Sections 2 and 3 of House File 69. I guess 
there is no disagreement, so far as Section 1 is concerned. 

Suppose that the taxes for 1931 were not paid in the year of 1932 and that 
the real estate was sold in December of 1932 for the 1931 tax. It is then true 
that the laws which were in force at the time the property was sold would 
govern, and that the holder of the certificate was on that date entitled to have 
added a penalty of 8 per cent, and also to draw 8 per cent interest under 
Section 7272 of the Code of 1931. On March 31st, House File No. 69 went into 
effect. The holder of this certificate would have the right to pay the 1932 
taxes either ·before or after April 1st. If he paid them before April 1st, he 
would not •be entitled to an 8 per cent ·penalty under the provisions of Sections 
7272 and 7273. If he paid them after April 1st, he would be entitled to an 
8 per cent penalty, rather than the 4 per cent penalty, because he owned this 
certificate prior to the time that House File 69 ·became a law. 

So far as this applies to Section 7214 is concerned the fact that the property 
was already sold in December, 1931, would have nothing to do with the penalty 
provided in Section 7214 on the 1932 tax, which is payable in 1933. The 
penalty provided in Section 7214 would not belong to the holder of the cer
tificate but to the county. For instance, suppose that on August 1st the holder 
of this certificate went to the County Treasurer to pay the first half of the 1932 
taxes, which were due March 1st, but the payment of which has been post
poned to July 1st. In addition to paying the tax, the Treasurer would charge 
him three-fourths of 1 per cent a month, because the tax was not paid July 1st. 
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That three-fourths of 1 per cent a month belongs to the county, not to the 
holder of the certificate. However, in addition to this three-fourths of one per 
cent a month, there would be a penalty of 8 per cent added under the provi
sions of Sections 7272 and 7273. This 8 per cent would ·belong to the holder 
of the certificate, and in addition to that 8' per cent, the holder of the certificate 
would be entitled to interest at the rate of 8 per cent per annum on this 
payment. 

When .\lr. Burns mailed out the bulletin of April 15th, he was not discussing 
House File 69, but Senate File 473. 

Now then, take the case of a special assessment which was due April 1, 1932, 
and for the payment of which the real estate was sold in December, 1932. 
If the special assessment, which is due in 1933, is not paid before April 1st, a 
penalty of three-fourths of 1 per cent a month will be added, for the reason that 
Section 6033 provides that all such taxes shall become delinquent on the first 
day of March next after their maturity and shall bear the same interest. How
ever, if the holder of the certificate pays the special assessment after April 1st, 
he is entitled to the 8 per cent penalty, which is added, and also the 8 per cent 
interest under the law, which was in effect at the time the certificate of pur
chase was issued to him. 

If after reading this letter you still disagree with me, I will be glad to 
discuss the matter with you the first time you are in Des Moines. 

You understand of course that the reason for the bulletin of April 15th 
from the Auditor's Office was to advise the County Treasurers that under 
Senate File 4 73 the payment of special assessments is not postponed to July 
1st, for the reason that the bill refers to taxe3 which are payable in the two 
installments. 

Power of the Governor to grant a pardon effective prior or subsequent to com
mitment. 
April 24, 1933. Governor of Io1ca. Des Moines, Iowa: Request for an opinion 

has ·been made as to the power of the Governor to grant a pardon \'(ith par
ticular reference as to whether or not the pardon would or could be effective 
prior or subsequent to commitment. 

The executive right is a part of the Constitution of the State of .Iowa and 
set forth in Section 16 of Article 4 which provides as follows: 

"The Governor shall have power to grant reprieves, commutations, and 
pardons, after conviction, for all offenses except treason and case of impeach
ment, subject to such regulations as may be provided by law. * * * * He 
shall have IJ{Jwer to remit fines and forfeitures, under such regulations as 
may be prescribed by law; and shall report to the General Assembly, at its 
next meeting, each case of reprieve, commutation, or pardon granted, and the 
reasons therefor; and also all persons in whose favor remission of fines and 
forfeitures shall have been made, and the several amounts remitted." 

By legislative enactment incorporated in Chapter 189 of the 1931 Code of 
Iowa are set forth the only regulations referred to in the above constitutional 
section as effecting the matter under consideration. Section 3812 of Chapter 
189 provides as follows: 

"Nothing in the preceding chapter (referring to paroles generally and the 
Board of Parole) shall :be construed as impairing the power of the governor 
under the constitution, to grant a reprieve, pardon, or commutation of sen
tence in any case." 

Chapter 3817 of Chapter 189 provides as follows: 
"After conviction of a felony, no pardon or commutation of sentence shall 
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be granted by the Governor until he shall have presented the matter to, 
and obtained the· advice of, the Board of Parole, but he may commute a death 
sentence to imprisonment in the penitentiary for life, without making such 
reference or obtaining such advice." 

Other sections contained in Chapter 189 provide that when applications are 
made to the Governor for pardons, reprieves, or commutations, he may require 
the Judge of the Court or the County Attorney to furnish him minutes of the 
evidence taken on the trial or the Governor may take testimony himself bear
ing upon such applications. He may, upon proper showing, restore to those 
who have lost it, their right of citizenship. 'Vhen such pardon, reprieve, or 
commutation is given, copy of the same shall be forwarded to the officer hav
ing custody of the party, if the party is in custody, and if not in custody, a 
copy shall be delivered to the party and one to the Clerk of the Court where 
the judgment was entered. 

In State of Iowa, ex rei. Preston, vs. Hamilton, 206 Iowa, 414, a review of 
the Iowa authorities bearing upon this question are somewhat fully set forth 
and the general statement of the law is declared to be as follows: 

"No one but the Governor, under our system of government, has the power, 
right, or authority to thus remit, reprieve, commute, or pardon." 

And the decisions of a number of prior Iowa cases are referred to. 
It was said in Miller vs. Evans, 115 Iowa, 101: 
"The authority 'to grant reprieves, commutations and pardons, after con

victions for all offenses, except treason and cases of impeachment,' is by the 
Constitution lodged in the Governor; and an order by a court suspending 
judgment after being entered, save for the purposes of appeal, is clearly 
obnoxious to the objection that it is an attempted exercise of power not 
judicial, but vested in the executive." 

In the case of Iowa, ex rei. Preston, vs. Hamilton, above cited, the court, 
after conviction, entered a suspension of sentence during good ·behavior upon 
payment of costs and the jurisdiction of the court was challenged, and reviewed 
by the Supreme Court, to enter such a suspension. The Supreme Court in 
passing upon· this question said: 

"The trial court's action directly violated the constitutional provision, and 
usurped the prerogatives of the executive department of our government." 

It is a·pparent from a reading of the constitutional provision and from the 
interpretation giving to the constitutional provision by the Supreme Court of 
this state that the Governor of the state unquestionably has the right of pardon 
after conviction. Nothing is said in Section 16 of Article 4, nor in the statutes 
set forth in Chapter 189 directly as to when this power may be exercised with 
reference to the matter of commitment. The express power being given to 
pardon after conviction would clearly support the legal conclusion that at any 
time after conviction the power to ·pardon becomes effective and this construc
tion is clearly borne out by the regulations referred to in Chapter 189. 

Section 3817 of Chapter 189 is in our opinion clearly an advisory statute 
and not restridlve in any sense, of the executive power in the granting of 
pardons, reprieves, or commutations. 

BANKS AND BANKING: Depositors' agreements with banks under S. F. 111. 
April 24, 1933. Banking Department, Des Moines, Iowa: We have your 

request for an opinion on the following proposition: 
'"Would the entering into a depositor's agreement at this time by a public 

body with a bank operating under Senate File 111, Forty-fifth General Assem
bly, prejudice in· any way its right to participate in anr fund received from 
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the Reconstruction Finance Corporation or any other governmental agency 
as provided in Senate File No. 487, Forty-fifth General Assembly?" 

The title to the act ·provides that it is an act to provide for the release of 
public funds in closed banks, and one of the purposes of the fund is to replace 
moneys of the State of Iowa and all taxing subdivisions, in banks operating 
under Senate File No. 111. 

Our legislature, prior to the enactment of Senate File No. 111, gave to public 
bodies the right to enter into depositors' agreements and the clear intention 
of Senate File No. 487 is not to in any wise curtail the execution of the agree
ments, but to make available certain funds to public bodies, which they cannot 
receive at this time out of the State Sinking F'und; and as the execution of 
such depositors' agreements under the provisions of House File No. 541 is 
without prejudice to the right to participate in the State Sinking Fund, it is 
clear that the execution of such agreements will not in any wise prejudice the 
right to participate in this fund provided for in Senate File 487. 

It is therefore, the opinion of this office that entering into a depositors' 
agreement at this time by a public body with a bank operating under Senate 
File 111, Forty-fifth General Assembly, would not prejudice in any way its 
right to participate in any fund received from the Reconstruction Finance Cor
poration or any other governmental agency as provided in Senate File No. 
487, Forty-fifth General Assembly. 

MOTOR VEHICLE LICENSE FEES. COUNTY TREASURER. LIABILITY 
OF COUNTY TREASURER FOR LICENSE FEES ISSUED ON BAD 
CHEJCKS. The County Treasurer is personally liable on his bond for bad 
checks taken in payment of automobile license fees. 'He is liable on his 
bond to the state. The county is not liable to the state for payment of 
motor vehicle license fees uncollected by county treasurer on bad checks. 
The County Treasurer cannot deduct amount of shortage of cash on account 
of bad checks from his report to the Motor Vehicle Department. 
April 25, 1933. County Attorney, Knoxville, Iowa: Your letter of the 8th 

inst., addressed to the Attorney General, requesting an opinion upon four 
Propositions connected with the administration of the automobile licen.se laws, 
has been received and referred to the undersigned. 

The first proposition upon which you desire an opinion is as follows: 
"Is the County Treasurer personally liable on his bond for bad checks taken 

in the usual course of business without notice, in payment for automobile 
license fees?" 

In answering this question as well as the other questions which you pro
Pound, it should of course, be kept in mind that we are expressing only the 
opinion of this D81lartment. We recognize that the answer to some of these 
questions is not easy to ascertain and that the courts may ultimately adopt 
a different view. It is our position that the county treasurer is personally 
liable on his bond for bad checks taken in the usual course of business in 
Payment for automobile license fees, and that the county treasurer is not 
authorized or permitted to issue licenses and license plates without receiving 
the license fees. Section 4904 of the Code, provides as follows: 

"Said license fees shall be paid to the County Treasurer at the same time 
the application is made for the· registration or reregistration of said motor 
Vehicle or trailer." 

And Section 5011 of the Code is as follows: 
"The County Treasurer shall collect the license fee and penalties on each 

motor vehicle registered by him and shall be responsible on his bond for 
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such amount. He shall remit such amount to the Treasurer or State as herein 
provided." 

It seems clear to this Department tint the statutes contemplate that the 
county treasurer shall be held responsible for the license fees on all applica
tiOns for registration granted by him. He certainly is given no right to 
extend credit and so far as the stJ te is concerned, has no authority to a-~cept 
credit in exchange for a license issued. If he indulges in the extension of 
credit he does so at his own risk and, of course, taking a check is accepting 
a form of credit in lieu of the cash. 

The second proposition is as follows: 
"If the County Treasurer is personally liable on his bond for these checks, 

to whom is he liable, the county or the state?" 
· It is our view that he is liable to the state. That these automobile license 

fees are state funds, and since the funds belong to the state, the state would 
be the proper party to enforce the claim against the bond. 

The third proposition on which you desire an opinion is as follows: 
"Your opinion of February 21, 1933, states, 'You are entitled to hold the 

County of Marion for this money, and the County of Marion can then collect 
the $110.00 from Metc:~lf or his bondsman, if it so desires.' Does this mean 
that the county through its Board of Supervisors has the authority to make 
good to the state this $110.00 item of bad checks and then from the treas· 
urer or his bondsman, or relieve the treasurer and his bondsman from liability 
on said item as the county may see fit?" 

The portion that you quote from a former communication from this Depart
ment was written in the belief that the provisions of Chapter 352 of the Code, 
applied to these motor vehicle li~ense fees collected by the county. The first 
section of that chapter is as follows: 

"7398. Each county is responsible to the state· -for the full amount of tax 
levied for state purposes, excepting such amounts as are certified to be unavail
able, double or erroneous assessments." 

The writer of this opinion is inclined to the view that that chapter has no 
application to the motor vehicle license fees and that it Ins reference only to 
property taxes levied by the state and collected by the county treasurers to
gether with other taxes levied by local subdivisions, and that it does not have 
reference to license fees. In expressing this opinion, however, acknowledgment 
should be made of the fact that others, whose opinion is entitled to serious 
consirleration, take a contrary view, and until the courts decide it none of us 
can say with any great degree of certainty. Perhaps your own judgment on 
the matter is as good as that of anybody else. 

The fourth proposition on which you desire an opinion is stated as follows: 
"The Motor Vehicle Department evidently has made a ruling that all had 

checks received by the County Treasurer during the current month will he 
allowed as a deduction from the Treasurer's report for that month if included 
therein. Is there any law for this ruling, and if so, would not it also apply 
to bad checks received by the treasurer during prior months?" 

In answering this proposition we desire to say that if the :\iotor Vehicle 
Department has made such a ruling there is no law for it. Perlnps what the 
Department had in mind was that they would permit the county treasurer 
a period of thirty days in which to collect such che~ks. In other words, that 
they would not insist that the treasurer have, at the end of each month, the 
exact amount of ~ash to equal the license fees on the applications granted by 
him rluring that month but would allow him thirty days in which to clear the 
cash items. I am quite certain that the Motor Vehicle Department never ruled 
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or intended to rule that checks would be accepted permanently as a part of 
the accounting of the county treasurer if reported during the month in which 
they were received. In any event, if such ruling was made it was in error. 

We note the further statement in your letter that the Motor Vehicle Depart
ment is demanding that the present county treasurer list the amount of some 
bad checks in his returns. Of course, the records of the Motor Vehicle Depart
ment must correctly show the amount of motor vehicle license fees collected 
in the county by the county treasurer which have not been remitted to the 
state, but it would seem as though that report could be made up in such a 
way as not to involve the present tre::tsurer. Would it not be possible to put 
an item in the report showing the amount of motor vehicle license fees charge
able to the preceding county treasurer and which have not ·been turned over 
to the present county treasurer and then proceed to report the collections 
which the present treasurer ha.s made and the disbursements? Of course, the 
records of the :\iotor Vehicle Department must correctly reflect the amount of 
motor vehicle license fees which are supposed to be in your county collected 
and unremitted, but it woulll seem that it could be stated in such a way that 
the present treasurer clearly would not assume· liability for the payment of 
collections made before his term of office began and which never were, in fact, 
turned over to him. 

ASSESSOR: Poll tax: County Treasurer: Bunk under S. F. 111. 
April 25, 1933. County Attorney, Sac City, Io1ca: We are in receipt of your 

lette.r of April 17th, in which you ask for an opinion on the following: 
"Some of the assessors in this county, who had collected poll tax under 

Section 4644-c58 of the Code, but who had not turned it over to the County 
Treasurer under Section 4644-c61, not having completed their work, deposited 
the money so collected in a bank in a separate account showing it was an 
assessor's account, after which the bank went under Senate File 111. Please 
advise whether or not the assessor is personally liable for this money." 

You are advised that Chapter 352-Dl of the Code of 1931 does not cover 
deposits made by assessors, and that there is no law in this state which .requires 
him to deposit money collected by him in any particular bank. 

Section 4G44-c59 places the duty of collecting the road poll tax on the town
ship assessor. Section 4644-c61 provides that he shall make a return to the 
County Treasurer upon the completion of his work, by preparing a list of all 
Persons subject to said tax, and that at the same time he shall pay the entire 
proceeds of said collections to the County Treasurer. In view of these two 
sections just cited, the local assessor had to do something with that money. 
He could have either placed it in a safe in his home, or he could have deposited 
it in the bank. In any event, he was required to use reasonable c:1re in the 
Preservation of the fund. If he did use reasonable care in the selection of a 
depository, he certainly is not liable for the loss of the funds. 

In the case of_ Rose vs. Hatch, 5 Iowa, 149, the funds were stolen from the 
Treasurer, and the Supreme Court held that he was not liable. In the c:1se 
of Prudential Insurance Company vs. Hart, 205 Iowa, 801, the Supreme Court 
of this state held that the officer was not an insurer of the funds. In that 
case, the Court quoted from the case of Rose vs. Hatch, as follows: 

"The state has not seen proper to require of the County Treasurer more 
than reasonable diligence and care in the preservation and disposal of the 
PUblic funds; and when he shows that he has exercised this diligence and 
care. and that the monies h'lve been stolen from him notwithstanding, he is 
discharged from all liability." 
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In view of these two cases just cited, this office is of the opm1on that the 
t<Jwnship assessor is not liable for the funds lost in this bank failure, if he 
used reasonable care in the selection of the depositories. However, if he had 
reason to know that the bank was in financial difficulty and probably would 
be forced to close, he might then be held liable. This would be rather difficult 
though, unless it could be shown that he was an officer in the bank and had 
an opportunity to acquaint himself with its condition. 

CLERK OF UNION COUNTY: Funds not turned over by previous cleric 
Claim against .'bank or state sinking fund. 
April 25, 1933. County Attorney, Creston, Iowa: We are in receipt of your 

letter of April 21st, in which you ask for an opinion on the following: 
· "The Clerk of Union county has asked me for an opinion on the question 
of funds that were not turned over by the previous Clerk. The bank records 
show that they have a balance of funds on hand in the name of the previous 
Clerk to the amount of $396.78 more than was turned over ·by her to the present 
Clerk, and he has no knowledge where that additional money comes from. 
Please furnish us with an opinion as to whether the Clerk should file a 
claim against the bank for this amount, and whether or not he should file 
a claim against the State Sinking Fund." 

It is impossible to say whether or not the claim should be filed against the 
State Sinking Fund, for the reason that your Clerk does not know from what 
source these funds were derived. If they are funds belonging to the county, 
such as fees, then it would be proper to file a claim against the State Sinking 
Fund. However, if these funds are merely trust funds, such as copy fees, 
money paid in to apply on judgments, etc., then they could not be recovered 
from the State Sinking Fund. 

So far as filing a claim against the Receiver of the ·bank is concerned, if the 
former Clerk had authority to deposit the funds in that bank, and if he did 
not violate the law governing the deposit of public funds, then such a claim 
should be filed. However, if the former Clerk violated the law in making such 
deposits, the present Clerk should not accept that fund being paid over to him 
by the former Clerk. 

SCHOOL BOARD: Minimum wage law. 
April 25, 1933. County Atto1·neJ;, Beclford, Iowa: We are in receipt of your 

letter of April 22nd, in which you ask for an opinion on the. following: 
"Last fall, before the· teachers were hired, the school board of a certain 

school district wrote into the teachers' contracts a clause which read: 'It is 
agreed that, if the legislature lowers the wages for teaching, that she will 
accept the same.' The teachers signed the contract with the clause so in
serted. The school board, since the passage of the amendment to the minimum 
wage law, have endeavored to cut the teachers' salaries for this year. They 
are not asking that the teachers be cut to the minimum. The teachers are 
refusing to accept the cut. The question is whether or not the contract is 
binding on them.'' 

It is difficult to state just what the School Board meant, when they inserted 
the clause in the contract. They were paying the teachers more than the mini
mum wage at the time the contract was entered into, and it is therefore rather 
difficult to believe that the Board meant by this clause that, if the minimum 
wage was reduced, the teachers would accept the minimum wage under the 
new law, when as a matter of fact they were paying them more than the 
minimum wage provided by the law which was in force at the time the con
tract was executed. 



IMPORTANT OPINIONS 187 

We wish to advise that, if the Board was paying the teachers the minimum 
wage under the contract, the clause in the contract providing for a reduction 
under that contract, in case the legislature lowered the minimum wage, would 
be valid, and could be enforced. However, it is difficult to understand just 
what the School Board did mean by the clause inserted in its contracts, when 
as a matter of fact it was paying the teachers more than the minimum wage. 

POOL HALL LICENSES: City council. 
April 25, 1933. County Attorney, Emmetsbm·g, Iowa: \Ve are in receipt 

of your letter of April 14th, in which you ask for an opinion on the following: 
"A city council in this county has been having trouble regarding pool hall 

licenses. One proprietor had not been conducting a respectable place of 
business and, in addition, had not been paying his license fees and was con
siderably in arrears. Therefore, the council refused to renew his license. 

"This pool hall proprietor is now running his pool hall as before and charg
ing for th.e use of cues, cue. tips and chalk instead of charging for the use of 
tables. His place of business is of course open to the public the same ns 
before, and the only difference in the way he is conducting it is that he 
purports to not charge anything for the tables, 'but does charge for the use 
of the cues, cue tips and chalk. 

"The city council wishes to know two things: 
"1. May a billiard hall be required to obtain a license, if no charge is mJ.de 

for the use of the tables or neces·sary equipment for using the tables? 
"2. If a charge is made for cues, cue tips and chalk, is the billhrd hall and 

the tables by reason thereof 'kept for hire'?" 
We have read the case of City of Ida Grove vs. Smith, 167 N. W., 188, which 

case was cited by you in your letter of April 14th. We believe that the facts 
in Your case, in so far as the city is concerned, are even stronger in favor of 
the city than the facts in the Ida Grove case. 

Of course you understand that Section 57 45 ( 2) of the Code of 1931 merely 
gives the City Council power to regulate license or prohibit. Under this sec
tion, the City Council passes its own ordinances regulating billiard halls. 
The city has a right to refuse to renew the license, if the proprietor has been 
violating the city ordinances or has b€en failing to pay his license fee: If he 
has any grievance, then it would be up to him to commen\'e an action against 
the City Council to require them to issue the license. 

According to the facts you have stated, we believe that the court would 
hold in favor of the city. 

In so far as making a charge for the use of cues, cue tips and chalk is con
cerned, we are of the opinion that the proprietor is operating a parlor in which 
tables are kept for hire, and that making the charge for the cues is merely 
for the purpose of getting around the city ordinance, and we are inclined to 
believe that no co·urt would uphold such conduct. 

EXE:\1PTION FROM TAXATION: Federal land bank bonds. 
April 25, 1933 .. ·aounty Attorney, Logan, Iowa: VIe are in receipt of your 

letter of April 19th, in which you ask for an opinion on the following question: 
"Are the Federal Land Bank bonds exempt fl'Om taxation?" 
We are quoting to you Section 931 of Title 12, United States Code Annotated, 

Which reads as follows: 
. "Every Federal land bank and every national farm loan association, includ
mg the capital and reserve or surplus therein and the income derived there
from, shall be exempt from federal, state, municipal, and local taxation, ex~ 
cept taxes upon real estate held, purchased, or taken by said bank or associa
tion under the provisions of section 761 and section 781 of this chapter. 
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First mortgages executed to federal land banks, or to joint-stock land banks, 
and farm loan bonds issued under the provisions of this chapter, shall be 
deemed and held to be instrumentalities of the government of the United 
States, and as such they and the income derived therefrom shall be exempt 
from federal, state, municipal, and local taxation." 

"\Ve believe the reading of this section will answer your question to the 
effect that such bonds are not taxable. 

BANKS AND BANKING: Depositors' agreements. 
April 25, 1933. County Attorney, Knoxville, Io1ca: We have your request 

for an opinion on the following proposition: 
""\Vhere a national bank seeks to reorganize under the National Emergency 

Banking Bill and especially Section 207 thereunder, and as a part of the 
l'eorganization, desires public bodies to enter into depositors' agreements, does 
the public body by entering into such depositors' agreements, lose any right 
to participate in the State Sinking Fund for public deposits?" 

House File No. 541, Forty-fifth General Assembly, as amenderl by the Senate, 
makes Section 9239-a2 of the Code applicable to the reorganization of national 
banks, anrl Section 1 of the Senate Amendment provides in part, as follows: 

"Any public 1body hereinbefore named may, with the depositors of any 
national bank, enter into a depositor's agreement with said hank, provided 
the form of said agreement shall be one, that shall have been first approved 
by the Superintendent of Banking and the Executive Council of the State of 
Iowa." 

Section 2 of House File No. 541 is as follows: ' "Joining in such agreement shall not be a waiver of any preference or right 
to participate in the State Sinking Fund for public deposits, but after receipt 
of payment from such fund or assignment of deposit to the Treasurer of 
State, he shall represent the same and may with the approval of the Executive 
Council, join in such agreements," 

We understand that this bank is being reorganized pursuant to the National 
Emergency Banking Act, and Section 207 thereof is in part, as follows: 

"In any reorganization which shall have 'been approved and shall have be
come effective as provided herein, all depositors and other creditors and 
stockholders of such national banking .association, whether or not they con
sented to such plan of reorganization, shall be fully and in all respects sub
ject to and bound by its provisi'Ons, and claims of all depositors and other 
creditors shall be treated as if they had consented to such plan of reorganiza
tion." 

Our legislature then has given to public bodies the right to enter into these 
depositors' agreements where the form of· agreement has been first approved 
by the Superintendent of Banking and the Executive Council. The legislature 
has further provided that the joining in such agreements shall be without 
prejudice to the right of the public body to participate in the Sinking Fund 
Act, and Section 207 of the National Banking Emergency Act provides that 
all depositors shall be bound by the reorganization irrespective of whether 
they enter into it or not, if the requisite number of depositors have approved 
the plan. 

It is therefore, the opinion of this Department that the right of a public 
body as a depositor in a national bank, for which bank, a conservator has 
been appointed by the Comptroller of Currency to participate in the State 
Sinking Fund for public deposits, is not in any wise prejudiced by the public 
body entering into a depositor's agreement looking toward the reorganization 
of the bank pursuant to the National Banking Emergency Act, where the form 
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of agreement has been first approved by the Superintendent of Banking and 
the Executive Council. 

BEER: Purchase by railway to be used in club cars and pullmans. 
April 25, 1933. Treasurc1· of State. Des Moines. !mea: In answer to your 

inquiry of the twenty-fourth inst., relative to the purchasing of beer by a rail· 
way company for club cars and by pullman companies for their cars, under 
the recent enactment of the General Assembly_, legalizing and regulating the 
manufacture and sale of nonintoxicating liquors. Section thirty-five (35) 
provides: 

"It shall be unlawful for the holder of any Class "B" or Class "C" permit 
issued under the provisions of this Act to purchase beer containing not more 
than three and two-tenths (3.2%) per centum of alcohol by weight for resale, 
from any person other than a person holding a subsisting Class "A" permit 
issued in accordance with the provisions of this Act." 

The only theory on which an opinion can be rendered in the c::tse of a rail
way company or a pullman company operating cars in the State of Iowa is 
that these companies are engaged in interstate commerce and when they pur
chase beer in the State of Iowa they must purchase the same from a Class "A" 
permit holder. The question arises, because of the interstate character of their 
business, where beer is legally purchased in another state, whether when the 
car reaches the Iowa state line, it is necessary for the operator of said car 
to segregate the beer purchased legally in such other state and replenish the 
supply for sale within the borders of the State of Iowa. We are of the opinion 
that this was not the intention of the Legislature with respect to this par
ticular type of Class "B" permit. It is the opinion of this department that 
where the beer is legally purchased in another state that the sale of the same 
even though it is inside of the State of Iowa would_ not be illegal; provided, 
however, that any purchase made in this sta.te must be made from a Class "A" 
permit holder in keeping with Section thirty-five (35) of this act. 

OSTEOPATHIC PHYSICIAN AND SURGEON: EMPLOYMENT ·OF BY 
BOARD OF SUPERVISORS FOR CARE OF INDIGENT POOR. The Board 
of Supervisors cannot contract with an osteopathic physician and surgeon 
to care for indigent poor, but "any reputable and responsible person licensed 
to practice medicine or dentistry in this state to furnish medical or dental 
attendance or services required for the poor * *." 
April 26, 1933. County Attorney, (JJ·cenfielrl. Ion:a: We acknowledge receipt 

of your letter of the 14th inst., addressed to the Attorney General, and re
questing an opinion upon the following proposition: 

"\Vould it be legal for the Board of Supervisors, under Section 5334 of the 
Code of Iowa, 1931, to hire, as there provided, a licensed osteopath and 
surgeon to treat the inrligent poor of their county, said osteopathic physician 
and surgeon to treat said indigent only as far as his license permits; especial
ly when such services could be secured at a saving of about $800.00 per annum 
over letting all this work to regular physicians and surgeons?" 

Section 5334-c1 of the Code, provides as follows: 

"5334-cl. Medical and dental service. The Board of Supervisors may maKe 
contracts with any reputable and responsible person licensed to practice medi· 
cine or dentistry in this state to furnish medical or dental attendance or 
services required for the poor, for any term not exceeding one year, and 
shall require all such contractors to give bonds in a company authorized 
to do business in this state in such sum as it believes sufficient to secure the 
faithful performance of such contracts." 
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Under the provisions of this section the question as to whether an osteopathic 
physician and surgeon can be employed must be determined by the answer to 
the question as to whether or not such person can properly be described as a 
"person licensed to practice medicine." The practice of medicine certainly 
has a very definite meaning and has reference to the particular healing art 
that is accomplished by means of drugs and medicines, and the term, "Oste· 
opathic Physician and Surgeon," does not come within its meaning. We con
clude, therefore, that an osteopathic physician and surgeon is not a person 
licensed to practice medicine within the meaning of Section 5334-c1, and that 
the board of supervisors could not contract with such person under the provi
sions of that section. 

MOTOR VEHICLE. TRACTOR. MOTOR VEHICLE FUEL. A tractor is not 
a motor vehicle within the meaning of Chapter 251-Al. A tractor is a 
pie-ce of power machinery. If a tractor is used to transport freight or 
passengers then it can be classed as a motor vehicle. (Defines motor 
vehicle.) Also defines motor vehicle fuel. 

April 27, 1933. Treasurer of State, De's Moines, Iowa: Acknowledgment is 
made of receipt of your recent communication in which you request the opinion 
of this Department on the following: 

"Is a tractor a motor vehicle as defined in Chapter 251-A1, Code, 1931? Can 
so-called tractor fuel ·be sold in the State of Iowa tax free? Can any tractor 
fuel be sold in the state which does not conform to the specifications set out 
in Chapter 251-D1 ?" 

I take it from the general provisions and tone of your letter that there is 
being offered for sale in thi~ state under the name of "tractor fuel" certain 
petroleum products which do not meet the tests and standards of motor vehicle 
fuel prescribed by Section 5093-d2, and the question arises, first, as to whether 
or not such fuel can ·be lawfully sold at all in this state, and second, if it can 
be sold, whether it can be sold tax free. 

As to the first question, Section 5093-d2 fixes and prescribes the tests and 
standards for motor vehicle fuel sold in this state and any person who sells, 
as motor vehicle fuel, a product which does not meet the standards of Section 
5093-d2 violates the provisions of Chapter 251-D1, and becomes liable for the 
penalties imposed by that chapter. The question then arises as to whether 
a person may sell such fuel as "tractor fuel" without violating the provisions 
of that chapter. In other words, is tractor fuel equivalent to motor vehicle 
fuel within the meaning of Chapter 251-D1? This manifestly becomes a more 
difficult question and one for which it is not easy to find a satisfactory solu
tion. The definition of motor vehicle fuel, as that term is used in Chapter 
251-D1, is found in Section 5093-d1, and is as follows: 

"1. 'Motor vehicle fuel' shall mean and include any substance· or combina
tion of substances which is intended to be or is capable of being used for 
the purpose of propelling or running by combustion any internal combustion 
engine and kept for sale or sold for that purpose. The products commonly 
known as kerosene and/or distillate or petroleum products of lower gravity. 
(Baume scale) when not used to propel a motor vehicle or for compounding 
or combining with any motor vehicle fuel, shall be exempt from the provisions 
of this chapter." 

It will be observed that motor vehicle fuel is defined in the first sentence 
as any substance intended to be or capable of being used for the purpose of 
propelling or running any internal combustion engine. The second sentence 
provides that distillate and kerosene and petroleum products of lower gravity 



IMPORTANT OPINIONS 191 

shall not be regarded as motor vehicle fuel, except when used to propel a 
motor vehicle either alone or in combination with other substances. The 
question then arises, when is such products of low~r gravity used to propel a 
motor vehicle? In other words, is the use of such products in a farm tractor 
a use to propel a motor vehicle. Expressed otherwise, is a tractor a motor 
vehicle within the meaning of that section. 

Chapter 251-D1 does not contain any definition of a motor vehicle. There are, 
however, in the statutes in three separate sections definitions of a motor 
vehicle. The first definition occurs in the chapter on motor vehicles and law 
ot the road and is contained in Section 48G3 and is as follows: 

"1. The term 'motor vehicle' shall include all vehicles propelled by any 
power other than muscular power except traction engines, road rollers, cranes, 
corn shellers, wood saws, sprayers, disc sharpeners, and other articles of 
husbandry of a like or similar nature, and such vehicles as are run only upon 
tracks or rails." 

The second definition occurs in the chapter dealing with motor vehicle car
riers and is contained in Section 5105-a1 and is as follows: 

"1. The term 'motor vehicle,' shall mean any automobile, automobile truck, 
motor bus, or other self propelled vehicle including any trailer, semi-trailer, 
or other device used in connection therewith not operated upon fixed rails 
or track, used for the public transportation of freight or passengers for com
pensation between fixed termini, or over a regular route, even though there 
may ·be occasional, periodic or irregular departures from such termini or 
route; except those owned ·by school corporations or used exclusively in con
veying school children to and from school." 

The third definition occurs in the chapter dealing with the taxation of motor 
vehicle carriers and is contained in Section 5105-a40, and is as follows: 

"1. The term 'motor vehicle' shall mean any automobile, automobile truck, 
motor 1bus, or other self propelled vehicle, not operated upon fixed rails or 
track, used for the vublic transportation of freight or passengers for compen
sation between fixed termini, or over a regular route, even though there may 
be occasional periodic or irregular departures from such termini or route; 
except those busses owned by school corporations and used exclusively in con-
veying school children to and from schools. · 

There is nothing in the definition of the term "motor vehicle" which suggests 
that a tractor not used on the highway could be classified as a motor vehicle 
under any· one of these definitions. And while it is true that the statutory 
definitions set out above were probably designed and are by express terms 
limited to the definition of that term as used in the particular chapters, yet 
together they constitute all the types of motor vehicles mentioned in the 
statutes and known to the law of this state as motor vehicles. Moreover, if 
we were to disregard all of these statutory definitions and attempt to arrive 
Ht a definition independent of the statutes, we would ·be forced to arrive at 
about the same result. A motor vehicle certainly must be a vehicle driven 
by a motor. The question then is, what is a vehicle? The term is defined by 
Funk & Wagnalls Standard Dictionary, as follows: 

"That in or on which anything is or may be carried; special contrivance 
With wheels or runners for carrying something; a conveyance, as a -carriage, 
wagon or car; specif., in law, any artificial contrivance used or capable of 
being used as a means of transportwtion on land." 

This definition embraces the idea that a vehicle is a contrivance for the 
transportation or carrying of passengers or freight and certainly that is the 
commonly accepted meaning of the term. A tractor would not be a vehicle 
within that definition. All it carries is the driver and it is not operated for 
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the pm pose of carrying the driver. His presence on the tractor is merely 
incidental to its operation. The purpose of a tractor is to apply power either 
at the drawbar or the belt, and our conclusion is that under neither the 
statutory definition nor the ordinary definition of the term "motor vehicle," 
a tractor is not included. And therefore, that a product sold as tractor fuel 
and having a lower gravity (Baume scale) than distillate and kerosene is not 
motor vehicle fuel as that term is defined in Chapter 251-D1 of the Code, and 
may consequently be sold in this state as tractor fuel witiwut violating the 
provisions of Chapter 251-D1 of the Code. 

Referring now to that part of your inquiry as to whether such tractor fuel 
may be sold in the State of Iowa tax free. The chapter on motor vehicle fuel 
tax has its own definition contained in Section 5093-a2, and is as follows: 

"'Motor vehicle fuel' shall mean and include any substance or combination 
ot substances which is intended to be or is capable of being used for the 
purpose of propelling or running by combustion any internal combustion engine 
and kept for sale or sold for that purpose, except the products commonly 
known as kerosene and/or distillate or petroleum products of lower gravity 
(Baume scale) when not used to propel a motor vehicle or for compounding 
or combining with any motor vehicle fuel." 

It will be noted that this de.finition is almost identic.1l with the one given 
in Chapter 251-D1 of the Code, and from what we have heretofore said, it is 
our opinion that if a petroleum product is distillate or kerosene or of lower 
gravity, it is not subject to the tax unless intended to be used or actually 
used to propel a motor vehicle or combined with other motor vehicle fuel, and 
that the use of such petroleum products in a farm tractor or a tractor used 
off the highways, is not use in a motor vehicle, and therefore, not subject to 
the tax. 

To summarize our conclusions and to apply them to the particular questions 
you ask, we repeat your questions and our answers, briefly, for your conveni
ence. 

Q. Is a tractor a motor vehicle as defined in Chapter 251-A1, Code, 1931? 

A. A tractor is not a motor vehicle within the meaning of that chapter. 
A tractor is a piece of power machinery and is designed to apply its power 
either at the belt or drawbar and not for the purpose of carrying either pas
sengers or freight. Of course, if a tractor should lle used to transport pas
sengers or freight it would become a motor vehicle. 

Q. Can so-called tractor fuel be sold in the State of Iowa tax free? 

A. Yes, if it is kerosene or distillate or a petroleum product having a lower 
gravity and sold only for use in tractors operating as power machinery and 
not engaged in the carrying of passengers or freight. 

Q. Can any tractor fuel be sold in the state which does not conform to the 
specifications set out in Chapter 251-D1? 

A. Yes. Chapter 251-D1 deals only with motor vehicle fuel and when a 
tractor is operating as power machinery, which it is primarily designed for 
and ordinarily engaged in, it is not a motor vehicle, anu if the fuel sold as 
tractor fuel is distillate or kerosene or a petroleum product of lower gravity 
(Baume scale) and sold anu used only in such tractors, it is not a motor 
vehicle fuel within the meaning of Chapter 251-Dl. 
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BEER: Outdoor advertising. (Interpretation of beer bill as to meaning of 
outdoor advertising). 
April 27, 1933. Secretary, Executive Council, Des Moines, Iowa: Referring 

to your recent request for the opinion of this Department concerning the proper 
interpretation of the provisions with reference to outdoor advertising con
tained in House File 587, commonly known as the Beer Bill, and for sugges
tions as to the proper procedure in the administration of the act as it relates 
to outt.!oor auvertising, we submit the following opinion and suggestions. 

I 

SIGNS OR POSTERS WHERE BEER IS SOLD 

The first question which arises is whether or not the great multitude and 
variety of signs which may be employed to indicate that ·beer is on sale at a 
particular place is "outdoor advertising" within the meaning of that statute. 
It will be noticed that Section 24 of the act provides: 

"No holder of a permit under the provisions of this Act shall exhibit or 
display or permit to ·be exhibited or displayetl on the premises any signs or 
posters containing the words 'bar' 'barrooms,' 'saloon' or words of like im
port." 

This is a provision of the statute itself as to what signs or posters are to be 
permitted on the premises where beer is sold; ant! a regulation that certain 
types of signs and posters are excluded and m:ule unlawful. The necessary 
and inevitable inference is that any sign or poster on the premises used merely 
for the purpose of indicating that beer is on sale at the particular place is 
not objectionable so long as it does not contain the words "bar," "barrooms," 
"saloon" or words of like import; and since the legislature chose to regulate 
the signs and posters which may be used on the premises where beer is sold 
without anything to indicate that such signs and posters had to be submitted 
to and approved by the E'xecutive Council, as provided by Section 34 of the 
act, we are of the opinion that such signs and posters do not come within the 
definition of the words "outdoor advertising" as used in Section 34 of the act. 
Moreover, the words "out<loor advertising" have come to possess a rather 
definite meaning and various regulatory provisions and city ordinances dealing 
with signs, posters and advertising, clearly distinguish between the signs that 
are displayed at the place of business to advise the public that particubr 
products are on sale at that place of business, and display advertising that is 
exhibited merely for the purpose of calling attention to a particular product, 
or the merits of a particular pro<luct, without reference to its being on sale 
at that particular place. We reach the conclusion, therefore, that all signs 
and posters displayed at the place beer is sold for the purpose of advising the 
PUblic that beer is on sale at that particular place, is not outdoor advertising 
Within the meanil\g of House File 587 and does not require the approval of 
the Executive Council. 

II 

NEWSPAPERS AND HANDBILLS 

It seems clear to us that newspaper advertising could hardly, under any 
Possible interpretation, ·be considered "outdoor advertising." The question has 
arisen, however, as to handbills that are distributed by being handed out to 
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people and placed in automobiles. "~Ne do not believe that this class of adver
tising comes within the accepted definition of "outdoor advertising," and there
fore, that pro•posed newspaper advertising and proposed advertising by means 
of distributing handbills do not require submission to the Executive Council 
for approval. 

III 

SIGXS ON :\lOTOR VEHICLES 

A more difficult question arises with reference to signs painted on automo
biles and trucks or other motor vehicles operating on the highway. Literally, 
of course, this is "outdoor advertising," but it is the opinion of this Depart-

. ment that it does not come within the classification of "outdoor advertising" 
as that term is used in the statute known as the Beer Bill. The words, "out
door advertising," as used in the trade, so far as we are able to discover, is 
limited to fixed displays of advertising matter outdoors. For instance, there 
is in existence an outdoor advertisers' association made up of people who make 
a business of maintaining such displays and facilities for such displays. "Out
door advertising" has reference to those structures and signs which are a part 
oi the landscape and designed to attract the attention of people who travel 
along the streets and public highways. A typical example, of course, is bill
board advertising, and we think included also are paintings on the sides of 
buildings where the advertising is not limited to calling attention of the public 
to the merchandise on sale in the building. Our conclusion is that any adver
tising matter which is attached to any fixed structure and visible to people 
on the highways or on the streets and designed to promote the sale of a par
ticular brand of beer, or even beer generally, is "outdoor advertising." 

IV 

STRUCTURES AND SUBJECT MATTER BOTH INCLUDED 

A further question arises as to whether Section 34 refers merely to the 
structures or general plan of displaying the advertising matter, or whether 
it also includes the substance of the advertising. Our conclusion is that it 
refers to both. The obvious purpose of the act is to prevent the landscape 
in the country, as well .as the general appearance of properties in the city, 
being marred by unsightly advertising dfsplays, as well as to prevent the 
subject matter of the advertising being offensive; and it is our opinion that 
anyone contemplating that character of advertising should first submit their 
plan, showing the type of structure on which the advertising matter is to 
be placed and the character of the advertising matter itself, and its subject 
matter, to the Executive Council for approval. 

v 

COMPLIANCE WITH CITY ORDINANCE 

Inquiry has been made as to whether the Executive Council might, by a gen
eral order, approve all outdoor advertising within the limits of cities and towns 
which complies with the city ordinances of such cities and towns. It is the 
opinion of this Department that such a general order might ·be issued and 
thus make it unnecessary for advertisers to submit to the Executive Council 
proposed advertising within the limits of cities and towns. 
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Attention should be called to the fact, however, that this whole situation 
is greatly complicated and made more difficult by the fact that the provision 
with reference to the approval of outdoor advertising by the Executive Council 
i~ contained in an act which provides rather severe penalties for its violation. 
What the act says is: 

"No person within the state shall publish or display any outdoor advertising 
about or concerning such beer without first having obtained the written ap
proval of such plan or form of advertising from the Executive Council of the 
State of Iowa." 

And then in Section 38 the act provides: 
"Any person who violates any of the provisions of this Act * * * • shall 

be punished by a fine of not less than three hundred dollars ($300.00) nor 
more than one thousand dollars ($1,000.00), or by imprisonment in the county 
jail for not less than three months nor more than one year, or both such fine 
and imprisonment." 

In expressing our own opinion as to the proper interpretation of the proYi
sions of the act with reference to "outdoor advertising," it should be borne 
in mind that if the courts do not adopt the same interpretation, an advertiser 
who is honestly seeking to obey the law might find himself in the position 
of having incurred the seYere penalties of this act, and by reason of that fact, 
we hesitate to suggest to the Executive Council that they should not entertain 
applications for the approval of types of advertising which are not outdoor 
advertising within the meaning of this opinion or which may be in strict 
compliance with the city ordinances of the city where they are displayed. 

BEATTY-BENNETT BILL (S. F. No. 131.) Construction and interpretation 
of certain parts of S. F. No. 131, Forty-fifth General Assembly, known as 
Beatty-Bennett Bill. 

April 27, 1933. Director of the Bttdget, Des llfoines, Iowa: We haYe your 
letter of April 20th in regard to the construction and interpretation of certain 
Parts of Senate File No. 131, Forty-fifth General Assembly, known as the Beatty
Bennett Bill. 

Our interpretation of Section 2 is that the taxing district make application 
to the Budget Director, setting out the facts of exemption and the reasons 
the exemption is required, and that upon receiving such application, the Budget 
Director fixes the time and place of hearing by so advising the taxing district; 
and notice of the hearing must be given as required in Section 2. The notice 
should advise all interested parties that the application has ·been presented 
to the Budget Director and will come on for hearing ·before the taxing body 
at a time and place designated, such place to be within the taxing district 
and to be duly published as provided in Section 2. The notice should also 
advise that at the hearing, any interested party may appear in person or by 
counsel and resist the application, either in writing or orally. If there is 
an oral resistance, the testimony of the parties resisting the application should 
be taken down in shorthand and transcribed, or the Board may designate its 
Secretary to prepare a summary of the testimony if a reporter is not secured 
for the hearing. As the taxing district has the burden of proof, it may also 
offer testimony at the hearing in rebuttal to this witness appearing in resist
ance to the application and such rebuttal testimony may either be oral or in 
Writing. The witness need not be sworn nor must the written statements be 
in affidavit form, as the purpose is to secure the entire facts and any witness 
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may be allowed to testify fully without objection by the opposition and all 
witnesses desiring to be heard, must be given that opportunity. 

At the conclusion of the hearing, the body should make its findings in writ
ing and forward these findings together with transcript of all of the evidence 
at the hearing and any written statements filed with the body, to the Budget 
Director, who shall have retained the original application, and shall consider 
the application and all statements and testimony, and make his finding. The 
Budget Director, in making his findings, may accept or reject the findings of 
the local body and shall notify the local body promptly of his findings, sub
mitting to the body a copy of the findings in writing. No additional testimony 
shall be submitted at the time of the review of the findings by the State 

· Budget Director. 
The reporter taking the testimony before the local body, need not be a 

certified shorthand reporter, but may be anyone who, in the judgment of the 
body, is competent to take down and 'transcribe the testimony. All expense -
of the application and hearing thereon shall be borne by the taxing district 
and shall be without costs to the State of Iowa or the office of the State 
Budget Director. 

You called our attention to Section 1 of the act which exempts fire fund 
or fire department maintenance fund, and ask for our construction of Section 
7 in view of the provisions of Se·~tion 1. It is our opinion that fire funds and 
fire department maintenance funds were exempted from the provisions of the 
act and that the purpose of Section 7 is to allow the levy for these funds not 
to exceed one-fourth of the total rate of millage levies made in the year 1930, 
so that. in this way, these levies will conform to Senate File No. 1, Forty
fifth General Assembly, and thus allow a levy to the amount allowed and made 
in the year 1930. 

Our construction of Section 5 of the act is that this gives back to the city 
and town the amount of levy that was taken from them in Section 1 of the 
act except that it is based upon the amount actually expended by it for the 
operation and maintenance of the police department during the preceding 
year, and that the city or town may 'make the levy for this fnnd as provided 
in Section 1 and have in addition thereto, the millage rate sufficient to raise 
the amount not exceeding twenty per cent of the amount actually expended 
during the preceding fisral year. 

Our construction of Section 3 of the act is likewise that the legislature here 
seeing the dire necessity in certain cases of the maintenance of this fund for 
these purposes, such as the maintenance of the fund for the fire and police 
departments, enacted Section 3 so as to counterad the provisions of Section 
1 wherever necessary, and if a city or town is obli~atecl as provided in Sec
tion 3, it may levy for such funds a sufficient millage rate to raise not more 
than twenty per cent of the amounts required to be paid in the fiscal yPar 
under the contract and this shall be in addition to the rates allowed to be 
levied under Section 1 of the act. 

BOND: BLANKET BOND FOR DEALERS. Manufacturer of hog cholera 
serum having several dealers in Iowa cannot put up a blanket bond cover
ing all of said dealers, the penalty of which would be less than $5,000 bond 
for each deaier. 

April 28, 1933. Chief, Division of Llnimal Inrlustry, Des Moines, Iowa: We 
have your recent inquiry requesting an opinion on the following proposition: 
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"May a manufacturer of hog cholera serum having several dealers in Iowa, 
put up a blanket bond covering all of said dealers, the penalty of which would 
be less than a $5,000.00 bond for each dealer?" 

An examination of the statutes discloses that no such procedure seems to 
have been authorized or contemplated by the statutes. Section 2705· defines 
a dealer as follows: 

"3. 'Dealer' includes every person who, for profit, sells, dispenses, distributes, 
or offers to do so, either as principal or agent, ·biological products, except: 

a. A manufacturer selling direct to any person licensed under this chapter 
to sell, dispense, or distribute such biological products. 

b. A regularly licensed veterinarian who uses such biological products in 
his professional practice and does not use it for sale or distribution to any 
other person." 

And Section 2710 is as follows: 
"2710. Application· for dealer's permit. An application for a permit to deal 

in biological products shall be accompanied by a bond with sureties to be 
approved by the department, in the sum of five thousand dollars, which bond 
shall be conditioned: etc." 

We do not see how it is possible, without ignoring the plain provisions of 
the statute, to issue a dealer's permit to any person who does not put up a 
five thousand dollar bond which the statute requires. In fact, there is no 
authority for the issuance of a dealer's permit to any person who does not 
tender such a bond, and our conclusion is, that each dealer to whom is issued 
a permit must first post a five thousand dollar ·bond conditioned as the statute 
requires. 

BANKS AND BANKING: Reorganization of banks under S. F. No. 483. 
Claims of depositors under $10.00. 
April 28, 1933. Banking Department, Des Moines, Iowa: We have your 

request for an opinion on the following proposition: 
In the reorganization of a bank pursuant to Senate File No. 483, Forty. 

fifth General Assembly, what should be done with the claims of depositors 
whos·e claims do not exceed $10.00? 

There is no question in the writer's mind ·but what these amounts should 
he paid to the depositors on demand upon the reorganization of such a bank. 
I know that that was our original intention in preparing the original draft 
of the bill and that thought was always expressed in every meeting at which 
I was present, because it was suggested that the expense of issuing trust cer
tificates or preferred stock or whatever was issued to depositors, would be very 
great if these smaller depositors were also to be issued these evidences. 

You will .note that through the entire biii the depositors holding $10.00 
claims or under are not considered. You wiii notice that in Section 3 It pro
Vides that Trust Certificates be delivered to those depositors whose deposits 
exceed $10.0·0. Later on in the section, it Is provided that no dividends are 
to be paid unless so agreed by the depositors over $10.00 who would be the 
certificate holders, and that the dividends shall ·be applied to the payment 
of outstanding certificates. And again in Section 4, it is provided that Trust 
Certificates shall have a preference unless otherwise agreed by the holders 
of the Trust Certificates. Then again, it is provided in Section 10, that if a 
majority holding seventy-five per cent of the depositors agree to a certain plan, 
aU shall be bound by it and In that section, the $10.00 depositors are specifi
cally excluded. Also Section 12 provides for agreement on the part of these 
same depositors excluding the voice of those holding $10.00 or under. Any 



198 REPORT OF THE ATTORNEY GENERAL 

other construction of this act would be a clear case of taking something from 
a depositor without any representation or voice as to what shall be done. 
Any other construction would mean that dividends would be paid to the holders 
of trust certificates but that the depositor of $10.00 or under, not having a 
Trust Certificate, would not receive anything. This construction does not 
involve the question of constitutionality or the right to prefer one depositor 
ovet another, but is based on the right of contract in that these banks reorganize 
and must reorganize pursuant to Senate File No. 483, in which the above 
provisions are very definitely set forth. In their depositor's agreement pursuant 
to this act of the General Assembly, these depositors impliedly by the contract, 
authorizes the bank to pay to the depositors their money where the deposit 
does not exceed $10.00, and authorizes the issuance of Trust Certificates to 
depositors holding over $10.00. 

The only other construction might be obtained out of Section 10 which states 
that if the percentage is obtained of depositors holding the proper amount, 
then all depositors of such bank are bound thereby, but you will note that the 
consent is not required of the depositors holding $10.00 or under, and in fact, 
if they did give consent or did refuse to give consent, it would not affect the 
reorganization one iota. Where Section 10 provides that all of the depositors 
are bound thereby, it means of course, and can only mean that all of the 
depositors in the bank who are asked to join in the reorganization, being those 
over $10.00, are bound. It should be construed as if the word "such" was 
after "<if" so that the last of paragraph 10 would then read "then and in that 
event, all of such of the depositors of such bank are bound thElreby." No other 
construction of the act would be either logical or in harmony with the inten
tion of the legislature or the framers of the bill. 

It is therefore our opinion that in the reorganization of a bank pursuant 
to Senate File No. 483, that depositors of a sum of $10.00 o'r less should be 
paid their full amount at once and upon demand. 

BANKING A:\'D BANKS: 
Senate File No. 111. 

Pavin? and sewer certificates owned by bank under 

April 28, 1933. Superintendent ot Banking, Des llfoines, Iotca: We have 
your request for an opinion on the following proposition: 

"\Vhere paving and sewer certificates are owned by a bank operating under 
Senate File No. 111, Forty-fifth General Assembly, and the County Treasurer 
who has a deposit in the old unit in the bank has collected both principal 
an(] interest on the certificates, can the Treasurer issue a check on his account 
in the old unit in the bank in payment to the bank of the moneys received 
on the certificates •by the County Treasurer and would the bank be obliged 
to accept the check?" 

Under Senate File No. 111, Forty-fifth General Assembly, the Superintendent 
of Banking, as manager, is required to hold all deposits in the bank and 
therefore, the bank has no authority to pay any money out of the checking 
account in the old unit and may not accept a check thereon even to itself. 
The only possible right the Treasurer here might have would be a right to 
offset, but in my opinion, he has no such right in this case for the following 
reason: 

Section 6106 of the Code provides that these certificates may be paid by 
the taxpayer to the Treasurer and further provides that the Treasurer shall 
receipt for the same and cause the amount paid to be applied to the payment 
of the certificate issued therefor. He is required by law to make the collec-
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tion as part of the duties of the office (Paving Company vs. Webster County, 
143 Iowa, 255) ·but such money does not belong to the county (Paving Com
pany vs. ·woodbury County, 137 Iowa, 28'7.). It belongs to the holder of the 
certificate and the Treasurer is liable to the holder for the amount so paid 
(Bank vs. Kelly, 159 Iowa, 312). The Treasurer is not liable to the county 
for county money duly deposited (Section 7420-d8 of the Code) but according 
to the above authorities, is liable to the holder of the certificate for money 
paid thereon and must apply the payment to the certificate. The position 
then, of the Treasurer in regard to the two accounts is wholly different, as 
the account in his hands belongs to the bank, and the account in the bank 
belongs to the county. He is not entitled to a setoff. 

BEER: Club outside the territorial limits of the city, town, or special charter 
city may be issued a class B permit by local Board of Supervisors. 
April 28, 1933. County Attorney, Ceclar Rapicls, lou; a: This will acknowl

edge receipt of your letter of the twenty-seventh inst., to Edward L. O'Connor, 
Attorney General. 

You ask whether or not the Cedar Rapids Gun Club, which is an unincor
porated association, operated outside the city limits of Cedar Rapids and not 
within the limits of any incorporated city or town and not operated for 
pecuniary profit, would be entitled to a permit to sell beer, under the recent 
enactment of the 45th General Assembly, legalizing and regulating the manu
facture and sale of nonintoxicating liquors. 

Please be advised that the only way, under this act, as we interpret it, that 
this club could be issued a Class "B" permit, would be under Section 19. The 
fact that it is a gun club would not interfere with the issuing of a permit. 
The section referred to above states, in part, as foJlows: 

"* * * that a golf or country club located outside the territorial limits 
of the city, town, or special charter city may be issued a Class 'B" permit 
by the local Board of Supervisors. * * *" 

This club could, undoubtedly, qualify as a country club. However Div.isions 
b, c, d, e, and f of Section 19 are limitations as to qualifications, which such 
a club must possess in order to qualify under this section and Division c, as 
You undoubtedly know, states, as follows: 

"Unless it is incorporated under the Jaws of the S•tate of Iowa, and its 
charter is in full force and effect, and/or excepting regularly chartered branches 
of nationaJly incorporated organizations." 

It would seem, to this department, that as this club is affiliated with a state 
organization and with a national organization, devoted to trap shooting inter
ests, that an investigation should be made to learn if either organization is 
incorporated and if so, this club could qualify under this particular division 
of the act. 

BEER: Answers eight questions with :reference to sale, advertising, serving 
to occupants in automobile, etc. 
April 29, 1933. County Attorney, Des Moines, Iowa: This will acknowledge 

receipt of your letter of the 27th inst., requesting the opinion of the Attorney 
General's Office on several questions which have arisen in connection with the 
Proper interpretations of House File 587 as amended, commonly known as the 
Beer Bill. 

The questions which you ask and our opinion as to the correct answers 
thereto, are as foJlows: 
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1. Q. Can the owner or owners of a barbecue, road house, tavern or 
restaurant, licensed as restaurants by the state, and as by law provided, and 
located within the corporate limits of a city and operating under Class B 
permits, serve beer with food to occupants of an automobile, said automobile 
standing still on the same premises, that is to say out on the lot surrounding 
the building licensed under Class B classifications? 

A. Section 14 of the act defines what a Class B permit holder may do with 
reference to sales on the premises. It will be recalled that this section was 
amended by House File 611, and now provides, in substance, that a Class B 
permit shall entitle the holder to sell beer on or off the premises, "provided, 
however, that unless otherwise provided in this act, no sale of beer shall be 
made for consumption on the premises unless food is served and consumed 
therewith, and unless such place where such service is made Is equipped with 
tables and seats sufficient to accommodate not less than twenty-five persons 
at one time." This amended Section 14, seems to be quite definite and specific 
in providing that the place where such service is made must be equipped with 
tables and seats sufficient to accommodate not less than twenty-five persons 
at one time. Of course, the rendering of such service to occupants of an 
automobile outside the building where the tables and seats for twenty-five 
persons are maintained, even though the automobile were on the premises, 
would not be in accordance with the language of this amended Section 14, 
and we are, therefore, of the opinion that a Class B permit holder cannot 
legally and properly serve ·beer outside the building where the tables and 
seJ.ts are maintained to occupants of an automobile even though the automobile 
is standing on the premises and off the public highway. 

2. Q. Can beer be given away to any person by the owner between the 
hours of twelve o'clock midnight on Saturday night and seven o'clock of 
the following Monday morning? 

A. There is nothing in the statute to prevent the giving of beer between 
the hours mentioned. There is, however, a provision against the sale of beer 
between such hours, and whether or not a particular gift would be legal and 
proper would depend upon the circumstances. If a person having beer in 
his home should give some of it to a· guest, clearly this would not be a violation 
of the law. On the other hand, if a Class B permit holder who was in the 
business of selling beer should attempt to give it in connection with the sale 
of some other merchandise, such gift would clearly be nothing but a subterfuge 
designed to evade the provisions of the law against a sale, and would in fact, 
to all intents and purposes be a sale and would ·be a violation of the law. 
Certainly, any gift of beer between those hours by a Class B permit holder 
would be subject to suspicion. Our conclusion, therefore, is that whether or 
not a particular gift would be a violation of the law would depend upon the 
circumstances, and if the circumstances showed that It was a mere subterfuge 
Indulged in by a Class B permit holder as a means of evading the law, that 
it would be illegal, and in effect, a sale. 

3. Q. Can the owner or owners operating a barbecue, road house, inn, 
tavern or restaurant outside the corporate limits of a city or town receive 
beer lawfully purchased by a customer, refrigerate the beer, and later, at the 
customer's command give or serve it to him at the place of business without 
violating the law? 

A. the procedure contemplated by this question might be said to ·be tech· 
nlcally within the limits of what is permitted under the provisions of the act. 
However, it is an obvious evasion of the spirit and intent of the act. Cer-
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t3inly no one could be a dealer in beer without having a permit and the act 
defines a dealer in Section 5 thereof, as follows: 

"'Dealer' shall mean any verson, firm or corporation, other than a brewer, 
bottler, wholesaler or retailer, who shall sell, barter, .exchange, offer for sale, 
have in possession with intent to sell, deal or traffic in beer, containing not 
more than three and two-tenths (3.2%) per centum of alcohol by weight, not 
to be consumed in or upon the premises where sold." 

Under this language, the owner of a barbecue so handlihg beer certainly 
could be said to be dealing or trafficking in beer, and to all intents arid pur
poses such trafficking would be equivalent to sale, and our conclusion is, that 
such trafficking in •beer without the holding of a Class B permit would be a 
violation of the provisions of the act. 

4. Q. Having in mind SPctions 24 and 3i read together and relating to 
advertising, this question: \Vhat is considered outdoor advertising as dis
tinguished from indoor advertising? 

A. We have prepared an opinion upon the auestion of what, in our judg
ment, constitutes outdoor advertising within the meaning of Section 34 of 
the act, and we enclose a copy of th'lt opinion herewith. 

5. Q. Arll the following methods of adverti~ing con~idered ontdoor adver
tising in violation of SectiDnR 24 and 34: Plectric Rie:ns. hand bills, billboards, 
sidewalk signs, window cards fastened outside a window glass and automobile 
truck signs? 

A. The opinion of this Department referred to in the answer to the pre
ceding question. will for the most part answer this question. Our conclusion 
i~ that hand bills are not outdoor advertising, and that if ele<.'tric signs, side
walk signs, window cards fastened outsirle of window glass are used only at 
the place where beer is solo for the purpose of indicating that beer is on sale 
at the particular place, that they are not mitdoor advertising. However, if 
UF<ed not with reference to the s~le of the product at a nartlcular place, that 
would be outrloor 11dvertisine:. Billboards certainlv woulrl be outdoor adver
tisintr. Automobile truck signs would not be outdoor advertising if limiterl 
to Vehic]ps engagerl for the purnose of Sellin'! or delivering beer. If the vehicle 
wa~ sim11ly m"rle a traveling billboard. a different result would be obtained, 
ann in our .Judgment, it would then be outdoor advertising. 

6. Q. H~ving in minn Section 34, i~ ~n electric sie:n or other sie:n fastened 
to the hnililincr where thl' heer· i~ ~ctuallv sold and upfln the premise of 
U•e permit holder in viol>tion of law? · 

A. It is our opinion that if the sie:n is so attached to the building as to 
inflicalf' the placE' where beer is on sale much as drug Rit:(ns are exhibiterl in 
front of drugstores that it wonld not be outdoor advertising. On the contrary, 
if it werf' a hig electric sign on ton of the huil!ling- and removed entirely from 
an:v particular storeroom. Dl1'l obviously designed to advertise the product 
rHther than to innkate a partirular place where the product is sold, then in 
onr oninion it would be outdoor arlvertlsing. 

7. 0. P11ving ;,:, minrl SPI'tinn 2?. aR it rehte~ to Cln>~s R UPrmits. ll1"UY 
PPrmit holflprs nnilPr f:l!!ss R chssifiratio'l have heen rm>orted to bP e:lvine: 
awav coGkies. crackE'rs or nrE't7P1<:. rl>imin~ this to h'l fooil anrl claiming- this 
to he in rompliance wit.h Section 22. 11nd J thereforfl ""k whether or not 
fr>rrj mnst hP .<n7r1 with the beer to be in comnliance with the law? 

A. Attention is f'alled to the fact that unner the amendment to the original 
act. viz.: Honse File 611, Sertion 22 of the original act is Tepealed and the 
nrovisions with reference to the sale on the premises are now contained in 
Section 14. Section 14 now provides that a Class B permit holder Is author-
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ized to sell beer for consumption on or off the premises, "provided, however, 
that unless otherwise provided in this act, no sale of beer shall be made for 
consumption on the premises unless food is served and consumed therewith." 
You will notice that there is nothing in this language to require a specific 
sale of food and we see no legal objection why pretzels and beer cannot be 
served at a certain price without designating how much is for the pretzels 
and how much for the beer, the same as ham and eggs may be sold at a 
certain price without any designation as to how much is for the ham and how 
much for the eggs. In other words, we can see no legal objection to serving 
beer and pretzels at a certain price and beer and crackers at a fixed price 
or beer and any other food product. 

8. Q. Having in mind Section 24, "Nor shall any such beer be sold to any 
person between twelve o'clock midnight, Saturday night and seven o'clock the 
following •:\fonday morning" this question: As the hour of twelve o'clock mid
night on Saturday approaches and customers are seated in a place of busi
ness holding a Class B permit, assuming that each person had before him 
or her an opened hottle of beer, would it bH unlawful for that group or an 
individual, as the case may be, prior to midnight, order and pay for a case or 
more of beer and to permit that group or person to continue drinking until 
that particular ·beer \Vas consumed? 

A. This inquiry simply raises the question as to whether the provision of 
the law requiring that there shall be no sales after midnight on Saturday 
night may be evaded by the customer buying a quantity just before midnight 
for consumption on the premises after midnight. It should be borne in mind 
that there is nothing in the law requiring the holder of a Class B permit to 
close his place of business at midnight, nor is there anything in the law pro
hibiting the drinking of beer after midnight on the premises of a Class B 
permit holder, and the law should have a reasonable interpretation bearing 
in mind that it relates to a beverage that is non-intoxicating. On the other 
hand, no practice should be permitted which results in a clear violation of 
the provisions of the act. Our conclusion is that any Class B holder who, 
during the time just before midnight, sells to any individual or group of 
individuals, beer to be consumed on. the premises in such quantities that it 
cannot be reasonably consumed before midnight, violates the provisions of 
the act. In other words, while it is perfectly lawful for a Class B holder to 
sell beer up to midnight, it should not be sold for consumption on the premises 
in such quantities just before midnight as to make it clear that it is for con
sumption after midnight. This should not be construed, however, as a hold
ing of this Department that the man who bought one bottle of beer, or a bottle 
of beer for each member of the party, a minute before midnight would be 
engaged in a violation of the law, or that the permit holder who sold it to 
him would be engaged in a violation of the law. A reasonable and practical 
rule for administrative purposes would be that if a sale were made before 
midnight of an open bottle of beer, not more than one such bottle to a cus
tomer, that no violation of th·e law would be involved, but that if quantities 
greater than that were sold just before midnight, and particularly, if they 
were unopen and could not be consumed on the premises until long after 
midnight, that it would be a violation of the law. 

SCHOOLS: COUNTY SUPERINTENDENT: ELECTION: Interpretation of 
House File No. 544, Forty-fifth General Assembly, in regard to the qualifica
tions of a County Superintendent to be elected May 9, 1933, and under the 
law, be inducted into office September 1, 1933. 
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:\Iay 1, 1933. Superintendent of Public Instntction, Des liioines, Iotca: We 
have your request for an opinion on the following proposition: 

"'Ve ask for your interpretation of House File No. 544, Forty-fifth General 
Assembly, in regard to the qualifications of a County Superintendent to be 
elected May 9, 1933, and under the law, be inducted into office September 1, 
1933." 

Under prior holdings of this office and our Supreme Court in the case of 
State vs. Huegle, 135 Iowa, 100, a candidate for office must be eligible at the 
time of entering upon the office and need not be at the time of election, so 
if the successful candidate for County Superintendent of Schools is eligible 
a.t the time of induction into office, viz., September 1, 1933, that will suffice. 

The question then incidentally arises as to what is meant by being eligible 
for the office. House File No. 544, Forty-fifth General Assembly did not 
carry the publication clause, so therefore, becomes a law of this state on July 
4, 1933, and the provisions of this act then do not come into being until that 
period. 

You will note that Section 18 of the act provides as follows: 
"Xo provision of this Act shall affect or impair the validity of any certificate 

in force or rene"iflble June 30, 1933." 
Our interpretation of Section 18 is that the holder of a certificate in force 

on June 30, 1933, will be entitled to all the rights and privileges under that 
certificate the same as if this act had never ,been passed. This will also be 
true as to the holder of certificates which expired prior to June 30, 1933, but 
are renewable on or before that date. So, if the holder of a certificate in 
force June 30, 1933, or the holder of a certificate that was entitled to be re
newed June 30, 1933, possesses the proper qualifications for the office of County 
Superintendent on May, 1933, he would be entitled to be inducted into office 
if he were a successful candidate in the election and providing his certificate 
had not been cancelled prior to his induction into office. 

GENERAL ASSEMBLY: PUBLIC OFFICE: REPRESENTATIVES. A per
son cannot hold the office of Labor Commissioner and the office of Repre
sentative in the State Legislature at the same time." 
May 3, 1933. Hon. Frank ·wenig, Spencer, Iowa: Your letter of April 26th, 

addressed to the Attorney General, and your telegram of C\'!ay 1st, addressed 
to L. A. Rader, were today placed on my desk, in view of the fact that Mr. 
Powers, who was supposed to pass on this matter, has been called to LeMars, 
Iowa, and will probably be there for the next several days. 

Your first question is whether or not you can hold the office of Labor Com
missioner and the office of Representative in the State Legislature at the 
same time. 

Section 22 of Article 3 of the Constitution of Iowa provides as follows: 
"No person holding any lucrative office under the United States, or this 

state, or any other power, shall be eligible to hold a seat in the General 
Assembly: but offices in the militia, to which there is attached no annual 
s_alary, or the office of justice of the peace, or postmaster whose compensa
tion does not exceed one hundred dollars per annum, or notary public, shall 
not be deemed lucrative." 

Cowell defines an office as a function, by virtue whereof a man has some 
employment in the affairs of another. 

Webster defines it to be a duty, charge, or trust. 
"Office" has also been frequently defined by the courts, and the following 

definitions of the word, as given by the courts, are only a few of those found 
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in Words and Phrases. The first one, which seems to be the only narrow con
struction which I have been able to find, is as follows: 

"Whether we look into the dictionary of our languages, the terms of politics, 
or the dictum of common life, we find that whoever has a public charge or em
ployment, or even a particular employment affecting the public is said to 
hold or be in office." 

Rowland vs. City of New York, 83 N. Y., 372. 

As just stated, this construction seems somewhat narrow, and the case just 
cited is the only case found by me where the court went so far as to say that 
even a particular employment affecting the public would make one an officer. 
Numerous cases, in which the courts have said that the employment must 
imply a continuity of service, in order to be termed an office, may be found 
"in the leading law encyclopedias. Two of the cases are hereafter cited as 
follows: 

"W-ithin the ordinary acceptation of the term, one who is engaged to render 
service in a particular transaction is not an officer. That wonl implies con
tinuity of service, and excludes those employed for a special and a single 
transaction." 

Clark vs. Renninger, 89 Md., 66; 42 AU., 928; 44 L. R. A., 413. 
"Whether the duties are to be continuing and permanent;. or merely occa

sional and temporary is the proper method of llistinguishing an office from em
ployment." 

State vs. Board, 51 N. J. Law (22 Vronn.), 240; 17 At!., 112. 

You can see that, even though the broad construction were placed on the 
word "office," still you would be classed as an officer, if you qualify for the 
office of Labor Commissioner. It is not an office which implies that the 
employment will consist of a special or single transaction. It is a continuing 
office, and regardless of the fact that you will be there for a certain number 
of years, the service is continuous and the office will ·continue. 

It is therefore the opinion of this Department, and we believe the courts 
will agree with us, that the office of the Labor Commissioner of the State 
of Iowa is an office within the legal meaning of the term, and since the law 
provides that the holder of that office shall draw a certain salary, there is 
no question but that it is a lucrative office. 

It is therefore our opinion that, if you should qualify for the office of Labor 
Commissioner, you will become disqualified for the office of Representative 
of the State Legislature. 

You also ask whether or not it would be possible for you to have Mr. Urick 
hold over until after the Special Session and for you to accept and place 
your appointments effective July 1st. 

You could not very well accept the office for the purpose of making ap
pointments and still hold your seat in the Legislature, under . the section of 
the Constitution hereinbefore quoted, for the reason that accepting one office 
would cause a vacancy in the other. 

You also ask, if there is to ·be a successor elected in your. county to the 
office of Representative in the State Legislature, whether it would be possible 
ru hold the special election in conjunction with the election on the ratification 
of the constitutional amendment. 

We are not saying that it would be necessary to elect a successor, for the 
reason that we will want to study that question very carefully before conceding 
that these men should be elected, rather than appointed. However, if it were 
necessary to elect the successor, we will say that it would be impracticable 
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to hold the two elections on the same day. The reason is tlnt, under the bill 
providing for the constitutional convention, the judges and clerks of the elec
tion are to be selected by the Chairman and Secretary of the County Conven
tions. These judges and clerks will be selected in an entirely different man
ner from the judges and clerks selected for the general election or other special 
elections provided by statute. For this reason, there would be no saving of 
money by holding the. two elections on the same day. The only advantage 
would be in having the vote out, and it might cause some question as to the 
legality of the election of the delegates to the State Convention. 

BANKS AND BANKING: COUNTY TREASURER: Rights in regard to 
moneys deposited in a bank operating under Senate File No. 111, 45th 
General Assembly. 
May 5, 1933. County Attorney, A.udubon, Iotca: \Ve have your request for 

an opinion as to the rights of a County Treasurer in regard to moneys de
posited in a bank now operating under Senate File No. 111. 

Under the Sinking Fund Act, public bodies are not entitled to file as against 
the Fund and to be paid out of the Fund mitil after the closing of a bank. 
These banks under Senate F'ile No. 111 are not closed, so that the public 
body having a deposit in the bank, has no right under the law to file against 
the Sinking Fund for this deposit. 

Under the provisions of House File No. 541, as amended, public bodies have 
the right to enter into depositors' agreements without waiver of any prefer
ence or of the right to participate in the State Sinking Fund. Therefore, 
where a bank now operating under Senate File No. 111, desires to reorganize 
aud as a part of the reorganization, desires to set off a segregated or trust 
fund and have the depositors waive a percentage of their deposit and look 
to this trust fund for the amount of deposit waived, the public body, having 
a deposit in the bank, may at its discretion, enter into such depositor's agree
ment if the agreement is similar in form to those approved by the Banking 
Department. After the reorganization of the bank and the issuance of a Trust 
Certificate to the public body, it will participate in the segregated or trust 
fund until that fund has been liquidated, and then as to the ·balance of its 
deposit, the legislature will undoubtedly authorize filing into the Sinking Fund 
for that amount. As the law now stands, public bodies may enter into these 
depositors' agreements without prejudice to their right to participate in the 
State Sinking Fund, but they cannot file therein until the bank is closed. 
This matter will undoubtedly be taken care of by the next legislature. In the 
meantime, we believe that public bodies may enter into these agreements with 
safety. 

INSURANCE: BENEVOLENT AND BENEFIT SOCIETIES AND ASSOCIA
TIONS. Their right to operate, either as unincorporated associations, cor
pnrations for profit or non-pecuniary profit corporations, where they have 
not complied with the statutory provis-ion in regard to insurance companies. 
May 6, 1933. Commissioner of Insurance, Des Moines, Iowa: We have your 

request for opinion as to the right of the so-called benevolent and benefit 
societies and associations to operate as such, either as unincorporated asso
ciations, corporations for profit or non-pecuniary profit corporations, where 
they have not complied with the statutory provision in regard to insurance 
companies. 

You ask first whether these companies may operate under Chapter 394 of 
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the Code without complying with the statutory provisions in regard to insur
ance companies. 

Section 8582 of that chapter provides for two or more persons incorporating 
themselves for the establishment, among other things, of fraternal lodges or 
societies and also of organizations of a benevolent or charitable character. 
I have ex:1mined the set·ups of a number of these so-called benevolent and 
benefit societies and while the language of their various applications, certificates, 
by-laws and articles of incorporation are couched in different terms and in 
various phrases, their ordinary mode of operation is to have the applicant 
pay a stated sum at the time of signing the application and then, another 
stated sum within a subsequent definite period, and further agree to pay a 
st:1ted sum upon a happening or contingency, such as death or illness of an
other member. Some also provide for a sum to be paid each quarter in addition. 

The amount to be paid upon the contingency to either the member or desig
nated beneficiary is of various amounts. Some provide for a definite sum in 
event of death at a certain age and still others provide for a definite sum with 
the further provision that the amount is decreased in the event it is paid after 
the member has attained a certain age, so that the older he gets and the more 
he has paid into the company, the less his beneficiary receives at the time of 
death. Still others provide not for a definite sum, but for an amount equal to 
a certain assessment contribution or donation from each member with generally 
a percentage deducted to t'l.ke care of so-called expense. 

The only act that appears to be required from the member is that he pay 
in money. They are not obliged to attend meetings nor is there any lodge 
system or ritualistic form of work provided, and from going over these plans, 
it is my thought that if these organizations did set up a lodge system or 
ritualistic work, it would be a case of the tail wagging the dog inste:td of the 
dog wagging the tail, as their one and only purpose is to collect money and 
pay benefits. 

Many courts have held that where the purpose is to provide a ·beneficiary 
fund to be paid upon the happening of a certain event, the avowed fraternal 

character is merely incidental. 
Such organizations cannot attempt to escape their true intent by subterfuge. 

Our Supreme Court has held that in determining the actual business of such 
organiz::ttions we must look behind the name and behind the authorized powers 
and privileges and look at the very thing being done. When we so look at 
these companies, it is clear that they are not fraternal lodges or societies such 
as contemplated by law. 

The next question then is whether they are organizations of a benevolent 
charitable chuacter as contemplated by Section 8582 of the Code. The words 
"tenevolent" and "charitable" are nearly synonymous in meaning and espe
cially so when applied to institutions, organizations and societies. The ordi
nary conception of a charitable institution is a hospital tll'lt accepts all that 
may be brought within its doors and renders a service without hope of com
pensation or reward. The ch:tritable feature of such hospitals is, of course, 
not altered by the fact th3t they require those to pay who are able to pay, as 
nevertheless, they render the service to anyone requesting it. 

I have looked in vain, however, to discover sueh ·a feature in these benefit 
societies. In fact, they are the exact opposite. They require their members 
to pay certain amounts upon demand, and upon failure to pay, the member 
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loses all rights to participate even though he previously h3cd faithfully per
formed for years. They do not agree to pay the amount to anyone that may 
ask for it, but they only agree to pay to their own members and then upon 
the strictest of terms, for one of their main provisions is that a member is 
suspended for failure upon demand and that the suspension shall cause all 
rights and benefits of the members to be forfeited and terminated. 

None of the funds of these companies are derived from charity as the mem
ber is under contract to pay on demand or forfeit his rights. The beneficiaries 
take the money by contract and not by donation. 

I fail to find where these organizations are rendering any service without 
th,e hope of reward or compensation and I fail to see where they are doing any 
more than any other insurance company. They are clearly not organizations of 
a benevolent or charitable character, and their main object being insurance, 
they cannot evade the insurance laws by calling themselves a benevolent society 
and obtaining their charter as such. 

These organizations are likewise not within the exception of Section 8780 
of the Code which is as follows: 

"Sick and funeral benefits only. The provisions of this chapter shall not 
be construed to include fraternal orders which only provide for sick and 
funeral benefits." 

We have fully outlined the thoughts of this Department above in that these 
organizations are not fraternal orders. 

The next question is whether these are insurance companies and operating 
in violation of Section 8718 of the Code which is as follows: 

"Assessment associations prohibited. No life, health, or accident insurance 
company or association, other than fraternal beneficiary associations, which 
issues contracts, the performance of which is contingent upon the payment 
of assessments of call made upon its members, shall do business within this 
state except such companies or associations as are now authorized to do busi
ness within this state and which, if a life insurance company or association, 
shall value their assessment policies or certificates of membership as yearly 
renewable term policies according to the standard of valuation of life in~Jurance 
policies prescribed by the laws of this state." 

The word "insurance" has been variously .defined by text writers and courts 
cut it is generally held to be an agreement by which one party for considera
tion, promises to make the payment of money upon the destruction or injury 
to the person or property of another, and it has likewise often been held to 
be an agreement to pay a sum of money upon the happening of a particular 
event or contingency. Our Supreme Court has held that it must be determined 
from the business which the association conducts, whether or not it is an 
insurance company and that this cannot ·be determined by the name. Our 
court has also held "where the object of an association is to provide a plan 
for the payment by assessment of funeral expenses of each member, and which 
has no charitable· fraternal or benevolent purposes, it is an ordinary mutual 
insurance compai1y." It has also been held, "It is insurance where there is 
a payment consideration by one and a promise by the other to pay upon the 
happening of a loss." 

Text writers have stated that the five ingredients of an insurance contnct 
are: 

1. Subject matter. 
2_ The risk insured against. 
3. The amount. 
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4. The duration of the risk. 
5. Premium or assessment. 
We find that all five of these elements are in the contract between these 

societies and their members and no reason is presented why associations such 
as these, which purport to have been organized for the mutual protection of 
their members and act through regular officers and ordinarily under a charter 
and by-laws and resort to assessments, donations or contributions on its living 
members to procure funds to discharge its obligations of its officers, agents 
and su~h of its members as may die or be sick or injured, should not be gov
erned by the rules of law applicable to ordinary insurance companies. 

The mere fact that the amount payable on the happenin~ of a particular 
contingency in the contract is not fixed but depenrls upon the number of mem
bers in the society at' the time of death does not change the character of the 
association nor does the fact that there is no obligation on the part of a 
member enforcible in a court of law to pay any sum by way of premium, in 
any manner alter the character of the company, if there is a promise to pay 
upon the happening of a certain event. 

It makes no difference whether this promise to pay be callerl a donation, 
contribution, assessment or premium, as the effect is exactly the same. It is 
in fact a misnomer to call such assessments a contribution or donation, as the 
member is required to pay the amount called for and in event he does not 
pay it, he loses the right of membership, so it can hardly be called a donation 
or contribution to pay an amount that a person has agreed to pay and is bound 
to pay under the terms of a contract entered into. 

The Insurance Department of Iowa was created for a definite purpose and 
that was to investigate all companies seeking to do an insurance business and 
tc make certain requirements to protect the citizens of Iowa and to take 
certain steps for that purpose. Our insurance laws are founrlcd on a wise 
public policy and any attempt to evade them should be promptly met and 
defeaterl. 

These companies and associations are clearly not fraternal beneficiary asso
ciations excluded in Section 8718 of the· Code. 

It is therefore the opinion of· this Department that these companies are 
operating in violation of law anrl that those companies that do not cease to 
operate should ·be dealt with according to law. 

REAL ESTATE: Agency: Commission. 
May 8, 1933. Real Estate Commission, Des lfloinrs. Iowa: This will acknowl

edge receipt of your inquiry of the fifth inst., in which you Inquire relative to 
the following question: 

"'A' is the real estate broker. 'B' is a salesman for A under the usual split 
commission contract. B starts de8l while in the employ of A. B severs hi,; 
eonnection with A and after leaving the employ of A, completes the deal 
above referred to, and refuses to divide the commission." 

You desire to know-what is the obligation of B, the salesman, to A, the 
broker? 

Please be advised that in the opinion of this department there are several 
controlling· factors which might materially change the situation and in that 
connection ea<'h particular case would have to be considered on its own merits. 
However, the general rule with reference to transactions of this nature is 
stated in 2 Corpus Juris 714, Section 368, which is, as follows: 
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"Transactions after Tcnnination of Agency. As a general rule, after one 
has performed his office as agent or has in good faith severed his relations 
as agent, he is free to take up negotiations for his own interest, and can act 
adversely to his former principal as fully as any other person. Because of the 
previous trust relations, however, equity will subject such transactions to a 
rigorous examination to see that the former agent did not abuse his position 
of trust and influence, or in any way fail in his attitude as agent during the 
agency; and an agent cannot terminate the agency in order to take advantage 
of his principal's condition or of information resulting from his agency." 

Yon will note that we have italicized the words "of information." We do 
this to call your attention to the fact that an agent who comes into possession 
of information which he would not have otherwise learnen except through his 
employment with the principal could not sever or terminate the agency and 
use the information gained during the term of employment to his own advan
tage and anverse to the interest.> of the broker. 

Also, see Section 369, 2 Corpus Juris 714, which is, as follows: 
"Loyalty to his principal's interests requires that an agent shall make 

known to his principal every material fact concerning his transactions and 
the subject matter of his agency that comes to his agency; and if he fails 
to do so he is liable in damages to his principal for any injury incurred or 
loss suffered in consequence of such failure, * * *" 

This point is also discussed in 21 Ruling Case Law 826, as follows: 
"He may not use any information that he may have acquired by reason of 

his employment either for the purpose of acquiring property or doing any 
other act which is in opposition to his principal's interests." 

We present this for your consideration in cases whic!1 may arise, as, appar
ently, from the digests, the controlling feature, is confidential information 
secured while acting as agent, which he learns and uses after the agency is 
terminated, to his own advantage. 

An essential feature of all cases of this nature is whether or not there is 
an exclusive listing with the principal. 

A recent case was tried, in which this question was discussed, in Polk .county. 
The facts in that case, so I am informed, were that an agent for a small loan 
company terminated his employment with the comjlany and took employment 
with another small loan company and used a list of customers which he had 
secure:! in his former employment. The method of using was by writing to 
each of these customers and calling their attention to the fact that he was 
now employe([ with this new company and would be glad to serve them. I 
believe that the holding of the court was that the use of the company, for whom 
he formerly worked, of the listing was not permissible. I am informed that 
the case has been appealed in the Supreme Court but in a brief search, on 
this elate, I am unable to give the citation. As soon as I do, I will forward the 
same to you. 

It is the opinion. of the writer that if the agent comes into the possession of 
knowledge that he would not have learned if it had not been for his former 
connection he then cannot take advantage of it. He owes a duty to his former 
employer to account for the commission gained in accordance with their jlrevi
ous arrangement. However, each case would have to be considered on its own 
merits. 

CORPORATION: FOREIGN: REAL ESTATE LICENSE: It is necessary for 
a foreign corporation coming into the State of Iowa for the purpose of trans
acting a real estate business-to take out a real estate license. 
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:\fay 9, 1933. Real Estate Commission, Des Moines, Iotca: This will acknowl
e::lge receipt of inquiry of the twenty-seventh ult., in which you st~te, as follows: 

"It has been the policy of this department to make a foreign corporation 
coming into the State of Iowa for the purpose of transacting a real estate 
business take out a real estate license and designate the Re~l Estate Commis
sioner as their attorney-in-fact, upon whom to get service in case of litiga
tion. "\Ve have also compelled them to have an office in the State of Iowa. 
The question we wish decided, is wether or not this foreign corporation should 
go through the corporation department, and pay the regular fee of $25.00 in 
addition to the $10.00 required for the license in this department. 

In the opinion of this Department, this would be necessary and we wish to 
call your particular attention to Chapter 386 of the Code of Iowa, 1931. You 
w.ill note that Section 8420 deals with the application for a permit for any 
foreign corporation deciding to transact business in this state. Section 8421 
sets out the details of the application. Section 8422 allows the Secretary of 
State to make an independent and further investigation as to the property of 
such corporation within this state and the true facts determining the value 
of the same and allows the fixing of the fee to be paid by such company. Sec
tion 8'423 deals with the fees to be paid. Section 8427 states, as follows: 

"No foreign stock corporation doing business in this state shall maintain 
any action in this state upon any contract made by it in this state unless prior 
to the making of such contract it shall have procured such permit. This pro
hibition shall alsn apply to any assignee of such foreign stock corporation and 
to any person claiming under such assignee of such foreign corporation or 
under either of them." 

From a reading of this section, it would seem to us that a corporation, such 
as you suggest, would be handicapped unless they would qualify. 

Section 8430 provides for a forfeit for violations of this chapter. 
We also wish to call your attention to Section 1905-c24 of the Code of Iowa, 

1931, which states, in part, as follows: 
"No * * * corporation shall be- granted a license, unless every member or 

officer of such * * * corporation, vtho actively participates in the brokerage 
business of such * * * corporation, shall hold a license as a real estate broker, 
and unless every employee- who acts as a salesman for such * * * corporation 
shall hold a license as a real estate salesman." 

In the opinion of this Department the better practice would be for the for
eign corporation to have a corporation permit to do business in the State of 
Iowa and as set out above, it certainly would be- to their advantage, in accord
ance with Section 8427, as should they get into any legal difficulty, where 
litigation would be started by them, it might be that this section would be 
raised against them and they might lose their right to maintain an action, 
because of it. 

STATE SINKING FUND: Executive Council: Resolution: Depositor's Agree
ments: Brookhart-Lovrien. 
:\Iay 10, 1933. Treasurer of State, Des Moines, Iowa: This will aclmowledge 

receipt of your letter of the fifth inst., dealing with questions arising under 
the State Sinking Fund, in which you state, as follows: 

"The Executive Council, by resolution, has authorized you to sign Deposi
tor's Agreements in banks, in this state, in which state funds are deposited 
where you may deem advisable and for the best Interests of all parties con
cerned. You inquire-what conflict, if any, arises between the enactments of 
the 45th General Assembly on Depositor's Agreements and Public Fund Chap
ters in the Code of Iowa, 1931, to wit: Chapters 352-d1 and 352-a1 ?" 

In the opinion of this Department, the state, through the Executive Council, 
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may agree as to its deposits in a state, savings or private bank, now under 
Senate File No. 111, which is seeking to reorganize and also a national bank 
where the form of agreement has been approved by the Superintendent of 
Banking and Executive Council. However, Section 7420-a9, of the Code of Iowa, 
1931, states, as follows: 

•·certification of deposits. Whenever any such depository bank is hereafter 
closed and placefl in the hands of a receiver or a trustee in bankruptcy, and 
the amount of the several deposits of public funds deposited therein by authority 
of and in conformity with the direction of the legal governing council or 
board which is by law charged with the duty of selecting depository banks 
for •said funds and fixing the amount thereof has been ascertained and fixed 
by an order of court, the superintendent of banking shall then certify such 
list of public deposits so approved by the court to the treasurer of state and 
the auditor of state." 

Therefore, a particizJation in the State Sinking Funfl cannot arise until the 
dt!pository bank i.~ closefl ana placed in the hands of a receiver or a trustee 
in bankruptcy. The taking over of the management of the bank, under Senate 
File No. 111, and the further step of appointing a conservator does not qualify 
in keeping with this Code Section. 

In answer to your second question, which states, as follows: 
"Can governing bodies enter into a compromise settlement with reference 

to public funds deposited in restricted ·banks, and have protection for the dif
ference between the amount accepted, in compromise, and the amount on 
deposit, under the Lovrien-Brookhart Law?" 
will say that the entering into such agreements by the state or any other 
governing body, under the provisions of House File No. 541 as amended by the 
Senate, does not constitute a waiver of any preference or right to participate 
in the State Sinking Fund. As to the amount waived, however, there is no 
zn·ovision at the present time 1chereby it can be filed or certifi~'fl against the 
State Sinking Fttnd as it is necessary to first accept the trust certificate, as 
provided in Senate File No. 483 and receive the dividends from the segre
gated or trust fund and apply such dividends to the trust certificates. The 
balance, if any, that is not paid out of the trust fund, could not be filec[ or 
certifiefl against the State Sinking Fund without an enactment of the' General 
Assembly as, at the present time, there is no statutory method by which such 
participation could be lnd in the Sinking Fund as these banks are not closed 
nor are they in the hands of a receiver. The General Assembly would !lave 
to pass an act setting up the machinery to allow the certification of any unpaid 
balance so that participation could be had in the Sinking Fund. 

Regarding your third question, in which you ask for an opinion on the con
stitutionality of the acts of the 45th General Assembly authorizing governing 
bodies to waive public funds in banks, .other than those in receivership, will 
say that, in a separate communication, we will render an opinion on this 
question. 

In answer to the fourth question presented, in which you inquire, as follows: 
"May objections or protests be made against Boards of Supervisors waiving 

PUblic funds in which the state has an interest in view of the fact that the 
amount waived does not come under the Lovrien-Brookhart Law as you feel 
that such a protest or objection would be justified?" 

Will say that the entering into such depositors' agreements is a matter of dis
cretion with the Board of Supervisors, where it involves local funds, as pro
Vided in Section One (1), Paragraph Three (3), of House F'ile No. 541. How-
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ever, in Paragraph Four ( 4), of Section One ( 1), you will note, it is stated, 
as follows: 

"Any public body hereinbefore named may with depositors of any national 
bank enter into a depositor's agreement with said bank, provided the form 
of said agreement shall be one that shall have been first approved by the 
Superintendent of Banking and by the Executive Council of the State of 
Iowa. * * *'' 

The writer is of the opinion that the Legislature did not intend that trust 
funds, which are the property of the state, would be subject to the sole dis
cretionary power of a local Board of Supervisors and that in order that such 
funds be protected, the form of depositor's agreement would have to be approved 
by the Executive CounciL The question, relative to trust funds, should be 
called to the attention of the several governing ·boards of the state. They 
should be advised that where trust funds, belonging to the state, are involved, 
that the form of depositor's agreement should be submitted to the Executive 
Council for approvaL 

REDEMPTION FROM TAX SALE: Application to extend time: Issue deed: 
Sheriff. Banks operating under S. F. 111: County Treasurer: Sign waivers 
on public funds deposited. 
May 11, 1933. County Attorney, Dakota City, Iowa: '\Ve are in receipt of 

your letter of April 28th, in which you ask for an opinion on the following: 
"The time of redemption in a certain case expired on April 28, 1932. Before 

the deed was executed and delivered, the debtor filed an application to 
extend the time of redemption to March 1, 1935. Should the· sheriff under 
these circumstances refrain ,from issuing the deed until the ruling on the 
application was made by the District Court?" 

You are advised that this is a matter primarily between the holder of the 
sheriff's sale certificate and the owner of the equity of redemption, and can 
only be decided by the District Court. However, in order for the sheriff to 
protect himself against both parties, we believe he would be justified in with· 
holding the sheriff's deed until the matter was passed on by the court. 

You also ask whether or not the County Treasurer or the School Treasurer 
have authority to sign waivers on public. funds deposited in banks now operat
Ing under Senate File 111, or under the similar national law. 

You are advised that the law recently passed by the 45th General Assembly 
provides that these depositors' agreements may be executed by the governing 
boards. It would therefore be the duty of the board, rather than the Treasurer, 
to execute the depositors' agreements. '\Ve might call your attention, however, 
to the fact that this law does not make the execution of such agreements 
mandatory. If the governing board does not care to enter into such an agree· 
ment, it does not need to. ·we also wish to call your attention to the fact 
that you should assure yourself that the agreements are such as are provided 
for under the recent legislation. 

BANKS AND BANKING: Depositors' agreements: State sinking fund. 
May 11, 1933. Superintenclent of Banking, Des Moines, Imt•a: We have your 

request for an opinion on the following proposition: 
May public bodies enter into depositors' agreements. looking toward the 

reorganization of a bank, and will the entering Into such agreements prejudice 
the right of the public body to participate in the state sinking fund? 

The State Sinking Fund for public deposits, known as the Lovrien-Brookhart 
Law was enacted by the Forty-first General Assembly in 1925 for the purpose 
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of creating a fund for the payment of public deposits in banks closed and in 
the hands of a receiver. This law provides for the filing of claims against 
the Fund in event of receivership, the Fund to be made up of interest pay· 
ments by going banks, on public funds on deposit. 

It was the thought of the legislature at the time that this act was enacted, 
that it would definitely take care of any loss to public bodies by reason of 
the closing of banks and that the interest payments would be sufficient to take 
care of such public deposits. However, because of economic conditions that 
arose subsequent to the passing of the act, this has proven impossible and the 
fund is now owing to public ,bodies that have duly filed therein, over $17,000,000. 

The last legislature, in order to conserve the assets of our banks, for all 
deposits, and to prohibit the withdrawal of funds by a few to the detriment 
of all depositors and creditors of the bank, enacted Senate File No. 111 which 
provides, among other things, that all deposits, both public and private, are 
to be held. The legislature then to provide for an orderly plan of reorganiza· 
tion of banks, enacted Senate File No. 483 which provides for the issuance of 
Trust Certificates against a segregated or trust fund to both public and private 
depositors. The legislature also enacted House File No. 541, which act allows 
public bodies to join with private depositors in the reorganization of banks 
and in order to assure for such public bodies the retention of all rights as 
against the Sinking Fund, the legislature provided in House File No. 541 as 
follows: 

"Joining in such agreement shall not be a waiver of any preference or of 
the right to participate in the state sinking fund for public deposits." 

During the enactment of this legislation, the question arose in both the 
House Committee on Banking and the Senate Committee on Banking, and also 
in the minds of others who were interested in legislation to protect the rights 
of all depositors, both public and private, as to whether public bodies should 
file against the said Sinking Fund at the present time or at a subsequent time. 

In view of the fact that the State Sinking Fund was in arrears over $17,000,000 
and the probability of it paying out in the near future being seriously in doubt, 
it was decided that the interest of public bodies in closed banks would be best 
protected by allowing these public bodies to accept Trust Certificates against 
the segregated or trust fund in their own bank and to participate in this fund 
like private depositors in event that such was the plan of reorganization. 

It was thought it would be many years before claims filed against the Sink· 
ing Fund would be paid, ·but that holders of Trust Certificates should be able 
to receive dividends out of the Trust Fund in the near future and that in event 
the Trust F'und paid out 100 per cent to the public bodies, there would be no 
necessity of filing against the Sinking Fund, as such public body would be 
Paid in full, but in event that the Trust Fund did not pay out 100 per cent, then 
the public body to .file against the Sinking Fund for any balance due by subse· 
quent legislation.-

It has therefore never been the opinion of this Department that the right 
of public bodies to participate in the State Sinldng Fund is in any wise 
Prejudiced by their entering into depositors' agreements, as the right of public 
bodies to so participate has at ali times been preserved for them under the 
law and such has been the continued holdings of this office since the en9.ctment 
of the legislature. 

We wish further to call your attention to Section 5 of House File No. 541 
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which provides that in so far as the provisions of this act may conflict with 
other acts or parts thereof, the provisions of this act shall control. 

Under the present method, public bodies have the opportunity to be paid 
100 per cent out of the assets of their own bank while if they file against the 
Sinking Fund, they would riot be paid out of their own bank, but would lnve 
to take their turn at the bottom of the Sinking Fund. Obtaining money out 
of their own bank appears to us to be a benefit to the public depositor, for 
they thus retain their interest in the Trust Fund out of their own local bank 
instead of looking solely to the large Sinking Fund that would be thirty 
million dollars in arrears if all claims against it were filed at this time, and 
this is especially so when the segregated or trust fund will in many instances 
be -able to declare a dividend in the near future and public bodies will have 
the right to participate in the State Sinking Fund for the amount not received 
out of their own bank and the Trust Certificates held by them. 

This office is very glad to give you this opinion in order to clarify the situ
ation for public bodies as we have at all times held that tlie entering into 
depositors' agreements does not prejudice the right of public bodies to pntici
pate in the State Sinking Fund and we have held that they must first take 
the dividends from the segregated or trust fund of their own bank which, as 
we have pointed out above, is to their benefit and not their detriment. 

The question may arise in your Department as to the constitutionality of 
the act allowing public bodies to enter into depositors' agreements. You ap
preciate the fact, no doubt, that the duties of this office as defined by statute 
and in practice, are to uphold the constitutionality of the acts of the General 
Assembly, but irrespe·ctive of such duty, we have gone into the law on this 
proposition. As the state is supreme and has the power to create its subdivi
sions and has the power to control them, we believe that if the matter ever 
reaches our Supreme Court, it will hold that the legislature had the right to 
authorize public bodies to enter into such depositors' agreements as to deposits 
of public moneys and that the law will be held constitutional. 

BANKS AND BANKING: Waiving: Public funds: Acts of the 45th General 
Assembly: Constitutionality. 
May 11, 1933. Treasurer of State. Des Moines, Io1ca: This will acknowledge 

receipt of your inquiry of the fifth inst., in which you ask for an opinion of 
this office on the following question: 

"Are the Acts of the 45th General Assembly, authorizing governing bodies to 
waive public funds in banks other than those under receivership, constitu
tional?" 

The question that presents itself is whether or not it is the province or within 
the duties of the Attorney General to declare acts of the Legislature uncon
stitutional and in that connection I wish to call your attention to the case of 
State vs. Executive Council, 207 Iowa, 923. Justice Evans, in rendering the 
opinion of the court, states, as follows: 

"The pro~edure adopte:l herein cannot be approved. As presented, the case 
carries some of the aspects of a moot one. The legislative call upon the 
attorney general to test the constitutionalty of the act, ·by action brought by 
himself, overlooked the limitations upon the power of the judiciary, and quite 
ignored the legitimate scope of the powers of the attorney general. By the 
very nature of his office, and by statute, he is the legal adviser, ·both of the 
executive council and of the general assembly. To require him to maintain 
this action is to put him in a position which is repugnant to his other official 
duties. Nor has the judiciary of this state any power to render a merely de-
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claratory judgment. "\Vo have jurisdiction to entertain only justiciable causes, 
prosecuted by a bona-fide litigant whose private rights are alleged to be in
vaded by an unconstitutional act. * * * Nevertheless, judicial duty requires us 
to say that he (Attorney General) has no legal standing as a plaintiff in this 
case * * *" 

The question of the use of public money, in this connection, brings us to an 
examination of the rights of the General Assembly with regard to public money. 
In McSurely vs. McGrew, 140 Iowa, 163, the power of the Legislature to release 
a county treasurer from liability on his bond was challenged. The court sus
tained such power and said, as follows: 

"* * * This is predicated upon the thought that the Lc?;islature has plenary 
power over counties and their officers; that no contract rights were impaired, 
and no vested rights taken away. If nothing but private rights were involved, 
it is manifest that the act could not be sustained. But the matters involved 
here are public, and the county of Van Buren is the real party in interest. 
A county, while a body corporate under our law, is a subdivision of the state, 
created for administrative and other public purposes, owes its creation to the 
state, and is subject at all times to legislative control and change. No citizen 
has any vested right in or to its revenues. These may be changed, diverted 
to other uses, or taken away, and no one may complain on the theory that 
his interests have been affected or any contract rights destroyed. The Legis
lature might have permitted the deposit of county funds in banks and ab
solved the county officers from any liability on account of such deposits. 
Neither the county nor any of the inhabitants thereof had any vested interest 
in the funds coming into the County Treasurer's hands. * * *" 

Also, see Scott County vs. Johnson, 209 Iowa, 213, which holds, in part, as 
follows: 

"The General Assembly has ample authority to divert from the county gen
eral fund to the state sinking fund for public deposits interest acruing on 
deposits of public funds in the hands of the County Treasurer." 

And further: 
"A county has no standing to question the constitutionality of a legislative 

act relative to its governmental powers." 
See also Waddell vs. Board of Directors, 190 Iowa, 400. 
See Abbott on Municipal Corporations, Sections 22, 84, 88 and cases cited: 
"But the municipality itself cannot complain of any act of the Legislature 

diminishing its revenues, amending its charter, or even dissolving it entirely. 
It may, of course, acquire certain proprietary or private rights, not held by 

.the public in general, of which it cannot be deprived. * * * But this rule or 
rather exception to the general rule, seems to apply only to property reduced 
to possession, or held in trust for the inhabitants of the territory a'S distinct 
from the people as a whole. It does not apply to executory contracts, or to 
provisions concerning funds or revenues. City, county, and township funds 
are subject to legislative control." 

A review of the cases decided under the chapter, relating to the State Sinking 
Fund and other cases, such as the first case referred to herein, State vs. Execu
tive Council, leaqs us to the conclusion that as the Department of Justice is 
legal advisor to -the General Assembly, as stated by Justice Evans in tint case 
and in fact, that the duties of this Department, as defined by statute and in 
practice, is to uphold the constitutionality of the acts of the General Assembly. 
The question of the constitutionality, as shown by the cases cited herein, is 
one for the courts to decide on the institution of an action by a proper party 
as plaintiff. 

SALARY REDUCTION BILL: Senate File 479: City and Town Officials. 
May 12, 1933. A.urlitor of State, Des I\Ioines, Iowa: We have this day fur-
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nished you an opinion on Senate File 479 of the 45th General Assembly, gen
erally known as the salary bill, except Sections 47 to 50, inclusive, of this 
bill. We now give you this supplen1ental opinion covering those partieular 
sections, 4 7 to 50 inclusive, which relate to city and town officials. 

It is the opinion of this office that this act, in so far as It applies to those 
offices named in Sections 47 to 50, inclusive, became effective :\fay 1, 1933. 

The suggestion has been made by someone that the salaries of the city or 
town officials could not be increased or diminished during their term of offke, 
for the reason that the statute prohibits it. Section 6705 of the Code of 1931 
fixes the compensation of the mayor in special charter cities. Section 6704 
fixes the compensation of all men in the same cities. In fl1ese two sections, 
it is provided that the respective officer& shall receive such salary as may be 
provided by ordinance. 

Section 6707 of the Code of 1!131 provides as follows: 
"The emoluments of any officer shall not be increased or diminished during 

the term for which he shall have been elected or appointed, nor shall any 
chang€' of compensation affect any officer during his existing term, unless the 
office be abolished." 

What this section really means is that, when the City Council has once passed 
an ordinance fixing the salaries of the mayor and aldermen, those salaries 
cannot later be increased or diminished by the City Council by way of a new 
ordinance during the term for which said officers were elected or appointed. 
Jt does not mean, however, that the Legislature cannot amend the law by 
diminishing the maximum salary for said officers. 

In view of this fact, there is no question in our minds but what Sections 
47 to 50, inclusive, of Senate File 479 became effective on May 1, 1933. 

SALARY REDUCTION BILL: Senate File 479: State and County Officers. 
May 12, 1933. A1ulitor of State, Des Moines, Iowa: A few days ago, you 

orally requested of this Department an opinion relative to Senate File 479 of 
the 45th General Assembly, generally known as the salary bill. Your question 
was: 

"\Vhat offices are affected by this bill, and when does the change in r;alaries 
become effedive?" 

Numerous questions have ,been referred to this office by county officials in 
different parts of the state, the main one being as to whether or not the salary 
of a public officer may be changed, and said change become effective during 
the term for which he is elected or appointed. After reading numerous Iowa 
cases on this question, we are of the opinion that the Legislature has power 
to increase or diminish the salary of a public offieer during the term for 
which he is elected or appointed, except those offices protected by constitu
tional provision. 

It has been held in numerous cases that the relation between the public 
officer and the people is not in the nature of a contract. The first case, which 
we find on this subject, is Iowa City vs. Foster, 10 Iowa, 189. In that case, 
the rule is stated as follows: 

"The principle is that public officers, and the officers of public corpora
tions, are created for the public ,benefit. and that they and their offices, duties 
and emoluments, are governed by considerations related to the common good, 
and that there is nothing in the nature of a contract pertaining to them, in 
the sense of the constitution." 
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The rule stated in this case has ever been followed by the Supreme Court 
of this state. We quote as follows: 

"It is conceded that, in the absence of a constitutional restriction, the Gen· 
era! Assembly may abolish any office created by a legislative authority." 

Crozier vs. LYons, Auditor of State, 72 Iowa, 401. 
The question raised in the case just cited was whether or not the Legislature 

had authority to abolish the Circuit Courts of this state and thereby abolish 
tile office of Judge of the Circuit Court. It was held that the Judges of the 
Circuit Court are not protected by the constitution, but were created by statute 
under authority granted by the constitution, and that therefore the Legislature 
had a right to abolish the Court, and that having abolished the Court, there 
could be no salary. 

Another case, to which we might call your attention, furnishes the following 
quotation: 

"That it is competent for the Legislature to abolish an office, increase or 
decrease the duties devolving upon the incmnbent, add to or take from his 
salary, when not inhibited by the constitution, we entertain no doubt. vVe 
are equally clear that it is within the legislative power to add to or change 
the methods in which vacancies may occur, and make such changes applicable 
to existing offices and those holding them." 

Bryan vs. Cattell, 15 Iowa, 538, at 5&3. 
We might also quote from a later case the following statement: 
"A public office has in it no element of property, but it is rather a personal 

public trust, created for the benefit of the state, and not for the benefit of the 
individual citizens thereof. Nor are the prospective emoluments of a public 
office property in any sense, for the salary or other perquisites may be re· 
duced or otherwise regulated by a law at all times, unless such change is for· 
bidden by the constitution." 

Shaw vs. Marshalltown, 131 Iowa, 128, at page 134. 
Again, in the case of Ericl,son vs. City of Des Moines, this statement was 

made: 
"Public offices are created in the interests of the general public, and not 

for the benefit of the individual. And no one in possession of an office has a 
constitutional right to remain therein for the whole period of the term, for 
which he was elected." (Citing Shaw vs. Marshalltown, supra.) 

"The incumbent of a state· office is subject to a removal on impeachment 
proceedings. This is a provision of the constitution * * *. Being unlimited in 
its power, the Legislature may prescribe the conditions on which removal pro
ceedings shall be instituted, In the tribunal or body in which shall be vested 
the power of the termination. And as no contract right exists in favor of the 
incumbent of an office, it does not remain for him to quarrel with the method 
of procedure adopted. In the case of a statutory office, the Legislature may 
even abolish the office, and with tlw taking effect of the law providing there
for the right of the incumbent to further act ce:~ses eo instant!, notwithstand
ing the term for which he was elected has not expired." (Citing Crozier vs. 
Lyons, supra.) 

E1·ickson vs. The City of Des Moines, 137 Iowa, 452, at page 481. 
This is not only the Iowa rule, but the general weight of authority, as shown 

by Ruling Case Law, and other legal works. 
We might add that the constitution of this state, Article 4, Section 22, creates 

the offices of Secretary of State, Auditor of State, and Treasurer of State, but 
it is not provided In the constitution that their salaries may not be incre~sed 
or diminished during their term of office. In fact, the constitution does not 
mention the salaries of said officers, but leaves that up to the Legislature. 

It is therefore the opinion of this office that, in so far as the elective state 
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officers are concerned, except the Judges of the Supreme Court and the Judges 
of the District Court, and in so far as all of the county officials and all of the 
appointive state officers are concerned, Senate File 479 became effective on 
May 1st, and the salaries of these officers from and after that date shall be 
governed by said bill. 

In so far as the Judges of the Supreme Court and the Judges of the District 
Court are concerned, they are protected by Article 5, Section 9, of the state 
constitution, wherein it is provided as follows: 

"* * * which compensation shall not be increased or diminished during the 
term, for which they have been elected." 

·we might also add that at any place in the bill where the sabry of the 
de]:!uty to any state elective or appointive officer, or the deputy of any county 
official, has been changed, the change becomes effective as of May 1, 1933. 
This same situation is true as to all township officials. 

This bill, however, does not of itself affect the salaries of the assist:mts, 
stenographers, file clerks, deputies and other employees, whose salaries are not 
specifically changed by some provision in the bill. In other words, there is 
no provision in this act for a blanket cut on all salaries, and consequently 
it applies only to those offices mentioned in the bill. 

We do not pretend to cover in this opinion Sections 47 to 50, inclusive, of 
the bill, which apply to officers of cities and towns, as a separate opinion will 
be prepared on that portion of the bill. 

BANKS AND BANKING: Banks under S. F. 111: Public deposits: National 
banks operating under control of conservators: Public officers: State sink
ing fund. 
·::\Iay 16, 1933. County Attorney, B1·itt, l01ca: We are in receipt of your 

letter of May 4th, in which you ask for an opinion on the following: 
"Does the rule of the State Department of Banking for administration of 

banks under Senate File 111, including public deposits as exempt from interest 
payment by the bank, include national banks operating under the control of 
conservators?" 

You are advised that the County Tr~asurer does not lnve authority to 
deposit public funds in a bank operating under Senate File 111, unless that 
bank has been designated as a depository of public funds under Chapter 352-Dl 
of the Code of 1931. 

Section 7420-d5 provides that if none of the duly approved banks will accept 
said deposits under the conditions herein prescribed or authorized, said funds 
may be deposited in any approved bank or banks conveniently located within 
the state. 

Section 7420-d6 provides that said deposits shall draw interest at the rate 
of not less than 2 per cent per annum on 90 per cent of the collected daily bal
ances, payable by the bank at the end of each month. 

It is the opinion of this Department that, unless the bank operating under 
111 or the national bank, which is operating under the control of a conservator, 
is willing to pay interest, as provided in Chapter 352-Dl, the County Treasurer 
or other public official having custody of funds, as provided in said chapter, 
does not have authority to deposit said funds in such banks. 

BEER. 
May 16, 1933. County .1ttonzey. Rtonn Lake. Iowa: This will acknowledge 

receipt of your letter of rerent date, to Edward L. O'Connor, Attorney Gen-
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era!, in which you inquire if a country club, located outside the corporate 
limits of the city of Storm Lake, which is used by a gun club, is entitled to 
a Class "B" permit under an act of the 45th General Assembly le.;alizing and 
regulating the manufacture and sale of nonintoxicating liquors. 

This club would come under Section 19 of the act, if it meets the qualifica
tions contained in that section. As you will note, the wording used in ti1is 
section is, as follows: 

"* * * that a golf 01" country club located outside the territorial limits of the 
city, town * * *" 
and we interpret this to mean that it does not necessarily have to be a golf 
club, but can be a club organized outside of the city lim!ls, which mi;:;ht 
qualify as a country club. 

The next question that arises is "b" under this section as to whether or 
not it is a proprietary club, or operated for pecuniary profit. You state that 
there are some small buildings, which are the property of the club and your 
letter is not exactly clear as to the arrangements that the club has with refer
ence to the main buildings of the premises in question. It would seem that 
the arrangement as to the use of the main buildings of the Gun Club would 
he somewhat controlling. From the statement of facts presented, we under
stand that the owner of the premises is not to be interested in this permit in 
any way. Accordingly, if the club handles the beer, and sells only to bona 
fide members, the question of a proprietary club would not enter into con
sideration. The other divisions of this section are clear and we are of the 
opinion that they would have to be met in order that such a club would qualify. 
These are questions for the Board of Supervisors to determine. 

As to your next question, which reads, as follows: 
"They would like to know if the word 'may' in the clause 'provided, however, 

that a golf or country club located outside the territorial limits of the city, 
town, or spe·cial charter city may be issued a Class B permit by the local DCJard 
of Supervisors' means that the Board 'must' issue a permit if the other re
quirements of Section 19 are complied with." 
it would seem to this Department that it is necessary to go into the intent 
of the Legislature in the enactment of this law. The question of local option 
was debated in the State Senate and the question raised as to the right of 
an approving ·body to exercise its discretion in granting permits and that 
provision was voted down by a vote of 29 to 21. 

The general provisions of the act are mandatory and there is no question 
but what, if a city or town council were to refuse all applicants permits, that 
any applicant could invoke the legal aid of mandamus proceedings against the 
council refusing him the permit and the questions as to his qualifications would 
be determined. The only exception in the act is the provision under discussion 
in that it says "may" with reference to the issuing of a permit, while in other 
classes of permits. the direction to the approving body is that it "shall" be 
issued. The question of police power may have been in the minds of the 
Legislature in the making of the exception of this particular class of permit. 
By this, we mean that a city or town has a better opportunity to exercise this 
function than does the county. First, becrmse the limits of the municipal 
corporation are not so extensive and secondly, the average city is better equipped 
to exercise this function than is the average county. It is apparently optional. 

APPROPRIATION ACT: As to the construction of Section 69 of the 1933 Ap
propriation Act (House File No. 73) and the procedure required thereunder. 
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May 17, 1933. Boanl of Erlucation, Des Moines, Iowa: We have your re
quest for opinion as to the construction of Section 69 of the 1933 Appropriation 
Act (House File No. 73) and the procedure required thereunder. 

Section 69 of the Appropriation Act is as follows: 
"All· appropriations made by this act may 'be avail&ble by such department, 

bureau, board, commission or institution as named herein, only upon a sworn 
statement made by the head of the department, bureau, board, commission 
or institution, that all money received from unexpended appropriations, mis
cellaneous receipts, fees, or other income, has been expended. The sworn 
statement shall be made to the Auditor of State, who shall disburse to the 
department, 'bureau, board or commission such parts of the appropriations as 
he deems necessary. All unexpended balances from this appropriation shall 
revert to the general fund of the state." 

House File No. 73, Senate File No. 471, Senate File No. 470 and Senate File 
No. 472 were all passed at the last session of the legislature and were finally 
adopted on the same day and were approved by the Governor on the same 
day, so that these three acts must be read and construed together. 

Your first question is as to what kind of "sworn statement" is required under 
the provisions of this act and the extent to which the statement must show 
that moneys received from unexpended appropriations, miscellaneous receipts, 
fees or other income has been expended. 

Under the provisions of Senate File No. 470, known as the Budget and Finan
cial Control Act, there is allotted to your Board ·before each quarter an allot
ment or amount estimated to be necessary to carry on your work for the en
suing quarter, such requisition to contain the details of the proposed expendl
tlires. Under the· provisions of this act, these allotments are to be approved 
by the Governor unless he finds that the estimated budget resources during 
the fiscal year are insufficient to pay all appropriations in full. In such event, 
he may modify such allotments to the extent necessary in order that there 
shall be no overdraft or deficit, such reductions in allotments, however, to be 
uniform and prorated. 

There are, of course, certain receipts coming into institutions under the 
supervision of your Board that are not deposited in the State Treasury and 
the procedure in regard to this is provided for in Section 6, Subdivision 7 
of the act. 

Under the provisions of Section 69 of House File No. 73, your Board must 
not only make their requisition for allotment for each quarter but prior to 
the receiving of their monthly installment, must also file tlie affidavit men
tioned In Section 69. This affidavit is only intended to cover such Income 
aR may be used for general educational purposes and need not take into con
sideration endowment or private funds or gifts to any of the institutions or 
the income from endowment or private trust funds or trust funds belonging 
to students or other funds that are available only for a particular purpose, 
as In our opinion, such are not covered under Section 69 of House File 73 
and need not be taken into consideration in making the sworn statement. 

Section 3940 of the Code provides that all appropriations made payable an
nually to each of the institutions under the control of the Board of Education 
shall be paid in twelve equal installments on the last day of each month on 
order of the Board. The Budget and Financial Control Act, however, provides 
that all acts in conflict therewith are repealed, so that your allotments will 
be made on a quarterly basis, but will be payable In monthly installments 
except that they will not be equal monthly Installments, for, under the provi-
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sions of Section 69 of House File No. 73, all moneys for general educational 
purposes must have been expended before the appropriations will be available 
and necessarily, some monthly installments will be much higher than those 
of other months, as, for instance, when students are paying their tuition in 
September, there will be a great amount of money on hand for the use of 
general educational purposes, and the amount that you would then draw from 
the state at that time would not be as great as the amount you would draw 
in December. Where your school operates on the semester basis as no new 
revenue would be coming in from that source, at that time. So, in order for 
you to obtain your regular monthly installment, you must show that the amount 
of money on hand for general educational purposes has been expended, or will 
be expended before the end of the next monthly period, but you need not take 
into consideration special funds held for special purposes which cannot be 
expended for such general educational purposes. 

The next question is to whom shall this sworn statement be made. Section 
69 of House File No. 73 provides that the statement shall be made to the Audi
tor of State, ·but Section 32 of the .Budget and Financial Control Act provides 
that wherever the words "Auditor of State" or "State Auditor" appear in the 
Code or in laws enacted by the Forty-fifth General Assembly with reference 
to security of state revenue, settlement of state claims, both the receipts and 
disbursements, issuance of warrants, apportionment of school funds and the 
keeping of bookkeeping and accounting records and the rendering of book
keeping and accounting records of which the Auditor of State is relieved, it 
shall mean the "State Comptroller" or "Office of State Comptroller," so that 
under the provisions of this last named act, the sworn statement shall be 
made to the State Comptroller and not to the Auditor of State. This is also 
borne out by the fact that under the provisions of these acts, the Comproller 
is invested with all the duties of pre-audit and the Auditor of State has all 
the duties of post-audit, so that the Comptroller with the Governor is to 
authorize the expenditure of all moneys while the Auditor of State has the 
duty of auditing the various Boards and Departments to see that the money 
was regularly spent after they had received it, and the Auditor thus has no 
duties at all in regard to disposing of any part of the appropriations, so that 
the legislature clearly intended that these sworn statements should be made 
tc• the State Comptroller and not to the Auditor of State. 

The next question arises in regard to the provision in Section 69 of House 
File No. 73 providing that there shall be disbursed such an amount of the 
appropriation as the State Comptroller (under our construction) deems neces
sary. 

In regard to this, the State Comptroller cannot act in an arbitrary manner 
and it is our opinion that if the allotments are duly made and the sworn 
statement of the Board is in good order and shows an expenditure of all funds 
available for general education purposes, or that such funds will be fully 
expended before the end of the next monthly 11eriod, the State Comptroller 
must disburse the regular monthly appropriation, providing the estimated 
budget resources are found sufficient and it is not necessary to reduce the 
allotments to all Departments pro rata. 

TOWNSHIP TRUSTEES: Authority of member of the board to furnish ma
terial or labor to the township. 
May 17, 1933. County Attorney, 1Vaukon, Iowa: We wish to acknowledge 
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receipt of your letter of May 15th, in whi~h you ask for an opinion on the 
following proposition: 

"The Board of Supervisors of this county have in some cases turned the 
maintenance work on roads over to the trustees of the respective townships. 
In these townships, the trustees that advertise for bids for road levies and 
in some cases members of the Bo:tnl of Trustees have been the lowest bidders, 
and have been awarded the dragging contracts. 

"Your question is whether or not, under Section 13327 of the Code of 1931, 
this procedure is legal." 

Section 13327 of the Code of 1931 provides as follows: 
"Members of Boards of Supervisors and township trustees shall not buy from, 

sell to, or in any manner become parties, directly or indirectly, to any con
tract to furnish supplies, material or labor to the county or township in which 
they are respectively members of such Board of Supervisors or township 
trustees." 

In view of the wording of this section, members of the Bo:trd of Trustees 
are prohibited from making a contract or performing labor for the township, 
but they would not be prohibited from working for the county or making a 
contract with the Board of Supervisors. 

It is therefore the opinion of this office that in townships, where the mJ.in
tenance work on roads has been turned over to the Board of Trustees, no 
trustee could legally bid on such contracts. However, in townships, where 
the Board of Supervisors has decided to retain jurisdiction and to accept bids 
and let the contracts, a member of the Board of Trustees could le:;ally bid 
on such work and enter into a contract with the Board of Supervisors for the 
maintenance of the road. Section 13327 of the Code of 1931 only prohibits a 
member of the Board of Trustees from contracting with the Board of Trustees. 

BEER. 
May 17, 1933. County Attorney, Mason City, Io1ca: This will acknowledge 

receipt of your letter of the sixteenth inst., in which you state, as follows: 
"Could a person who had a club with fifty (50) bona fide members on Janu

ary 1, 1933, obtain a Class "B" permit under the Beer Bill ·by joining a national 
rifle or wrestling club or association?" 

In the opinion of this Department such a club (we understate that the club 
is not located within the territorial limits of a city or town) would have to 
qualify under Section Nineteen (19) of the act, and you will note that the 
wording states, as follows: 

"Where the club is outside the city limits it must be a country or golf club." 
We construed the word "or" to mean that it may be any kind of a country 

club and such permits are to ·be granted, if at all, by the board of supervisors 
of the county. 

The conditions and qualifications, which must be met, by such a club are: 
B. That it is not a proprietary club, or operated for pecuniary profit. 
F'rom your description of this club, the writer is not sure whether the club 

is owned or operated by one person or whether or not the members operate 
a club house. 

(C) under the conditions and qualifications for a permit, states that it must 
be incorporated under the laws of the State of Iowa, and its charter in full 
force and effect or that it is a regularly clnrtered branch of a nationally in
corporated organization. 

The next division is (D), which states that such a club must have a perma
nent local membership of not less than fifty (50) adult members. 
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Division (E) provides for the approvin,; of an application for a permit by 
the members. 

Division (F) provides that it must h:tVe been in operation as ::: club on the 
first day of January, 1933, or if the1·eafter formed it must be in continuous 
operation for at least two (2) years before applying for a Class '•B" permit. 

However, this is a matter within the discretion of the board of supervisors 
as to whether or not the conditions and qualifications, as set forth in this act, 
and as expressed herein, are met. You will have to assist them if they are 
in doubt in order that they may be in a position to make a correct. decision. 
Of course, the burden is on the applicant to show that he meets the provisions 
imposeJ by this section of the act. 

This Department has also ruled that, in a club of this nature, which has 
!Jeen granted a permit, the sale must be confined to members only and that the 
members of a lodge will therefore have custody and control of the beer and 
that the dispensing of it will be under the direction of the governing board 
or body. 

SCHOOLS: Purchase of land. 

1\lay 18, 1933. Auditor of State, Des Moines, Iowa: We have your request 
for opinion on the following two propositions: 

1. Has the Independent School District the authority to own or purchase 
more than five acres of land? 

Under the provisions of Section 4361 of the Code, any school corporation 
may take and hold an area equal to two blocks exclusive of the street and 
highway, for a schoolhouse site and not exceeding five acres for playground 
o;· other purposes for each such site, so that the School Board has authority 
to own five acres for playground or other purposes, and in addition thereto, 
an area not to exceed two blocks for the schoolhouse site. 

2. Has the Independent School District the authority to purchase tracts 
of land without first submitting the same to the vote of the people in said 
district? 

Section 4317 of the Code provides for the establishment of two funds, one, 
the schoolhouse fund, and the other, the general fund, each to have a particular 
purpose. 

Under Section 4363 of the Code, the directors of any Independent District 
whose territory is composed wholly or in part of territory occupied by any 
city, or city under special charter, may certify an amount to the Board of 
Supervisors who shall levy the same, and the tax so levied slnll be placed 
in the schoolhouse fund and used for the purchase of sites in and for such 
school district. But the town of Cedar Heights does not come within this 
provision, as Cedar Heights is not a city as it has less than 2,000 population, 
so it therefore necessarily comes under the provisions of Section 4217 of the 
Code, and especially paragraph 7 thereunder which provides that the voters 
at any annual meeting or election, shall have the power to vote a school tax 
for the purchase of grounds, construction of schoolhouse and so on, so that 
in our opinion, the Independent School District of Cedar Heights has no author
ity to purchase tracts of land for school purposes without first submitting the 
same to the vote of the people, but of course, after a vote on the school tax 
has carried and the money is then available in the schoolhouse fund for such 
PUrpose, the Board has the authority to choose the site. 

Some question may arise that if there is sufficient money in the General 
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Fund for the purchase, then a vote of the electors for a schoolhoqse tax would 
not be necessary and the Board would have the authority to so purchase the 
schoolhouse site, but such is not true, for if there is money in the general 
fund, it would not be ayailable for that purpose, as otherwise, school boards 
would be holding back on their activities so as to get into the General Fund 
a sufficient amount of money to make the purchase, and in our opinion, the 
fact that there was sufficient money in the General Fund for the purchase 
woul1! not in any wise alter the situation. 

SCHOOLS: School treasurer: Stamped warrants. 
May 19, 1933. SUPf:;'1·intenclent of Public Instruction, Des Moines, Iowa: We 

have your request for an opinion on the following proposition: 
. "What should a school treasurer do where there are warrants outstanding 
that have been stamped 'not paid for want of .funds' and he now has money 
in his hands insufficient to pay the warrants for current indebtedness that have 
not .been stamped, and also the stamped warrants?" 

There are statutory provisions for the retirement of county warrants, state 
warrants, city warrants and drainage warrants that have been stamped "not 
paid for want of funds," but our statute is silent on the retirement of st:unped 
school warrants. 

Section 4318' of the Code provides as follows: 
"\Vhenever an order cannot be paid in full out of the fund upon which it is 

drawn, partial payments may be made. All school orders shall draw lawful 
interest after being presented to the Treasurer and by him endorsed as 'not 
paid for want of funds.' " 

Our Supreme Court has spoken on this question but once, that being the 
case of Chase vs. Morrison, 40 Iowa, 620, and in that early case, our Supreme 
Court held that the school treasurer must make pro rata payments on warrants 
outstanding. 

It is therefore the opinion of this office that during the period the school 
treasurer has insufficient funds to retire the stamped warrants and the un
stampetl warrants, that he should give periodic notice to all warrant holders, 
advising those that had warrants, that upon request, they would be entitled 
to a pro rata payment on their warrant. 

We would suggest that an orderly procedure be outlined in that for instance, 
every thirty days, the warrant holders who desire a payment on their warrant, 
make that fact known to the treasurer and he can then ascertain the pro rata 
payment to be made on each warrant. Under this procedure, if the holder of 
a stamped warrant desires to hold it and continue to receive the interest 
thereon, he may do so without prejudice to his right to continue to receive 
interest thereon. However, as soon as the treasurer has sufficient money to 
take care of stamped warrants and the current warrants that have not been 
stamped, he should at once notify the holders of all warrants tha·t he has suffi· 
cient money on hand to pay all warrants in full, and give them a certain 
length of time, for instance, thirty days, in which to present their warrant 
for payment, and at the expiration of that time, the warrant would cease to 
draw interest if the holder of it neglected or refused to present it for payment. 

MOTOR VEHICLES: CORN SHELLER MOUNTED ON TRUCK. REGISTRA
TION. A truck, operating on the highways should be required to be licem;ed 
whether it carries a corn sheller or anything els.:l. Corn shellers, wood saws, 
threshing machines operated by a tractor are not required to be licensed. 
l\Iay 20, 1933. County Attorney, Primghar. Iowa: Acknowledgment is madE~ 
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,,f receipt of your letter of the 19th inst., concerning the matter of registering 
'J~ a motor vehicle a truck on which is mounte:l a corn-sheller, and we note. 
Ute quotation you give from a letter written by the Superintendent of the 
~rotor Vehicle Department to one, Dan Waarlsehecr, of Sioux Center, Iowa. 

The question which your letter raises depends, of course, upon the inter
pretation of the definition of a motor vehicle as contained in Section 4863 
ant! which is as follows: 

''The term 'motor vehicle' shall include all vehicles propelled by any power 
other than muscular power except traction engines, road rollers, cranes, corn 
shellers, wood saws, sprayet·s, disc sharpeners, and other articles of husbandry 
of a like or similar nature, and such vehicles as are run only upon tracks or 
rails." · 

It is the opinion of this Department that under this statute there is exempt 
from the term "motor vehicle" only such road rollers, cranes, corn shellers, 
wootl saws, etc., as are propelled by their own power. For example, if a man 
has a corn sheller and has a tractor to operate the sheller and to move it 
from farm to farm on the public highways, that a motor vehicle license would 
nut be required, and apparently, in the letter written by the Superintendent 
of the ~lotor Vehicle Department to Dan Waadscheer, that is the sort of equip
ment that the Superintendent had in mind, especially, since he uses the term 
"combination tractor and sheller." It is the opinion of this office that an 
entirely different situation arises where a regular truck is used designed for 
transporting merchandise on the public highways and equipped with pneumatic 
tires like any other truck operating on the highways and a corn sheller is 
mounted on the truck. It would seem that in that case a truck operating on 
tlte highways should be required to have a license whether it carries a corn 
sheller or something else. That is the way we have interpreted the definition 
oi motor vehicle as contained in Section 4863, and we are quite sure. that that 
interpretation carries out the legislative intent. In other words, corn shellers, 
threshing machines, wood saws, and other farm machinery operated by a 
tractor is not required to have a license when the tractor is used to pull the 
equipment on the hig·hway, and if that equipment is mounted on a regular 
truck, and that truck is used on the highways like any other truck, it is the 
oninion of this Department that it should be licensed. The portable mills, 
which you m_ention, of course, fall into that classification. 

FARM BUREAU: Board of Supervisors: Membership of 1932 or 1933 for 1933 
appropriation: July 1st appt'opriation. 

:\lay 22, 1933. County Attorney, Mount Pleasant, Iou·a: I have your request 
for an opinion concerning the following propositions: 

"In making the appropriation to the Farm Bureau, is the Board of Super
visors to use the Farm Bureau membership of 1932 or 1933 as the basis for 
their 1933 appropriation? 

"Should the Board· of Supervisors wait until after July 1st, before making 
such appropriation?)' 

In answer to your first question, the Board of Supervisors should consider 
the 1033 membership of the Farm Bureau as a basis for making the 1933 
appropriation. 

In answer to your second question, it is simply a matter of policy for the 
Board to adopt as to whether or not they shall wait until after July 1st, before 
making the appropriation. 

Article 4 of the statutory form prescribed for the Articles of Incorporation 
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for Farm Aid Associations srecifically provides that "the yearly dues of the 
members of this corporation sh::tll be not less than one dollar, payable at the 
time of applying for membership and on the fir~t Monday of January of eath 
year thereafter. No member h:tving once paid his dues shall forfeit his mem
bership until his subsequent dues are six months in arrears." 

Section 2926 of the 1931 Code of Iowa. 

Under this provision, a member having paid his dues for 1932 cannot have 
his membership forfeited for non-payment of dues until after July 1, 1933. 
This section also states that after he has become a member in 1932, his annual 
dues shall be payable on the first l\'Ionday in January, 1933. The question as 
to whether or not he is a bona fide member, without 11aying his dues from 
J·anuary 1, 1933, until July 1, 1933, may be a moot question with the Board 
of Supervisors. If a member has paid his 1932 dues and is conscientious in 
his intention and promise to pay his 1933 dues, and enters into an ·obligation 
with the association to pay these dues prior to July 1, 1933, and has in fact 
paid such dues by July 1, 1933, he might still be considered a bona fide mem
ber by reason of the obligation entered into with the association. Many of 
the members may honestly intend to pay their dues before July 1, 1933, but 
due to financial difficulties are unable to do so. Of course there may be 
former members who do not intend to pay up any dues for 1933, even though 
they might promise to do so. It is this latter class that makes the Board's 
decision a difficult one, prior to July 1, 1933. If the Board should adopt the 
policy that they would not make this appropriation until after July 1, 1933, 
then they would be in a position to know definitely whether or not this mem
ber really did intend to pay his 1933 membership dues. He would lD.ve been 
given six months' period of grace, in which to make good on his promise, and 
not having done so for a period of six months, the Board could adopt the 
policy that this member was not a bona fide member and should not be con
sidered as a member of the group for the purpose of determining whether 
or not the association had met the requirements of Section 2930 of the Code. 

However, this is entirely a matter of policy for the Board of Supervisors 
in each county to determine. There is no statutory requirement making it 
mandatory on the Board to wait until after July 1st, before they make such 
appropriations. However, there is no specific statutory requirement making 
it. the mandatory duty of the Board to make this appropriation prior to July 
1, 1933. It is the apparent legislative intention, as expressed in Chapter lil8 
of the 1931 Code, that the appropriation should be made sometime shortly 
after the first Monday of January of each year, after the formation of such 
Farm Aid Associations. This is inferred from the statutory requirement in 
the Articles of Incorporation making the dues payable after the year, in which 
they joined the association, on the first Monday in January thereafter. What 
the legislators evidently had in mind was that, in the formation of such an 
association, the membership dues would be paid on the first Monday in Janu
ary thereafter, and as soon as the association had the required statutory num
ber of bona fide members, together with the yearly membership dues and 
pledges, amounting to the statutory requirement, and that they were cooperat
ing with the United States Department of Agriculture, the State Department 
of Agriculture, and the Iowa State College of Agriculture and Mechanical Arts, 
to then go ahead and make the appropriation. Where the dues are not paid 
on the first Monday in January, as provided by the Articles of Incorporation, 



IMPORTANT OPINIONS 227 

in compliance with the statutory requirement, it leaves the Board more or 
less up in tho air, in determining whether such members should be considered 
bona fide members or not. 

It is the opinion of our Department that, if the members should execute a 
promissory note or a check for their dues to the association on tho first Mon
day in January, or shortly thereafter, then the Board would be in a position 
to conscientiously consider them as bona fide members of the organization. 
Of course, if the member pays his dues on the first Monday in January, there 
can be no question about him being a ·bona fide member. 

It might be advisable for the Board to establish the policy of not makin,; 
these appropriations until after July 1st in the year in which the appropri
ation is due, in case there is any question as to whether or not the member
ship is bona fide. Where this policy ha3 not been adopted, the change 
might create additional difficulties, which might render it inadvisable. How
ever, in order to entitle any such Farm Aid Association to receive this appro
priation, they must have at least 200 bona fide members, whose aggregate 
yearly membership dues and pledges to such organization amount to not less 
than $1,000.00. If the Board is satisfied from a fair and impartial investiga
tion that the association has the required number of bona fide members and 
dues and pledges, the Hoard may make this appropriation at any time after 
the first Monday in January. 

FISH AND GAME: Sale of property owned by commission. 
May 25, 1933. Fish and Game DeZJartment, Des Moines, Iowa: In answer 

to your inquiry, of recent date, in which you ask for an opinion as to the 
rights of your Commission to dispose of real estate, to-wit: A lot, which the 
Commission owns at Lansing, Iowa, will say that, in the opinion of this Depart
ment, there is no legal machinery in the state at this time which would allow 
your Commission to dispose of the same by sale. 

We have checked the powers granted to the Fish and Game Commission and 
also those granted to the Executive Council and have come to the conc'lusion 
that the only method, by which this sale can be made, is by legislative enact
ment. 

In this connection, relative to the powers of a subdivision of the state, or 
a Board or Commission of the state, we wish to call your attention to the case 
of Scott County vs. Johnson, found in 209 Iowa, 213, and particularly to the 
statements of the Court, at page 221, which is, as follows: 

"The plaintiff is one of thlil counties of the state. True, it is a body cor
llorate, and may sue or be sued as such. But this attribute is conferred upon 
it •by legislation, and not otherwise. It is a subdivision of the state, and 
?Wes its creation to the state, and is subject at all times to legislative control. 
• * * * All its revenues are public revenues, derived through the power of taxa
tion conferred upon the county by the legislature. All its rights, privileges, 
and power are likewise governmental, and are conferred upon it by legisla
tion; and none of them inhere in it independent of such legislation. Its rights 
herein are measured by the statute; and none are superior to statutory control." 

I am informed through this Department that the Iowa ·State Highway Com
mission is desirous of llisposing of some property and that 1\fr. C. E. ·walters, 
Special Assistant Attorney General, is preparing a bill to allow that Commis
sion and also Commissions and Boards instituted, such as your Commission, 
to dispose, by sale, or exchange, of public lands under tho jurisdiction of such 
Boards. In that connection, we notice House File No. 278", a recent cnactnwnt 
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of the Forty-fifth General Assembly, repeals Seetion 1824, of the Code of Iowa, 
1931, and enacts a substitute therefor permitting the Executive Council, upon 
recommendation of the Board of Conservation, to sell, trade or exchange state
owned lands, under the jurisdiction of said Board, and provision is made for 
the use of the proceeds of such sale or transfer and for t!H} issuJ.n~e of patents 
therefor. A copy of this act is, as follows: 

"Section 1. That section eighteen hundred twenty-four (182·1) Code, 1931, 
is hereby repealed and the following enacted in lieu thereof: 

'Sale or exchange of public lands under jurisdiction of the Board. The 
Executive Council may, upon a majority recommendation of the Board of Con
servation, sell or exchange such parts of public lands under the jurisdiction 
of the Board as in its judgment may be undesirable for conservation purposes. 
excepting state owned meandered lands already surveyed and platted at state 
expense as a conservation plan anrl project tentatively adopted and now in 
the process of rehabilitation and development authorized by a special legis
lative act. Such sale or exchange shall be made upon such terms, comli
tions or considerations as the Board of Conservation may recommend and that 
may be approved by the Executive Council, whereupon the Secretary of State 
shall issue a patent therefor in the manner provided by law in other cases. 
The proceeds of any such sale or exchange shall become a part of the funds to 
be expended under the provisions of this chapter.' " 

You state that your Commission has no use for the lot at Lansing, Iowa, 
and our suggestion is that if you have a purchaser available that you enter 
into a contract, subject to the approval of the Legislature and have the same 
so worked that if an enactment is passed by the Special Session of the General 
Assembly, which, we understand, is to be called in the month of August, of 
the current year, that such an act will allow your Commission to complete this 
sale, so that the terms of the agreement may be carried out, otherwise not. 

BANKS AND BANKING: Objectionable paper: Removal thereof. 

l\Iay 25, 1933. Su]Jerintenclent of Banking, Des Moines, I mea: We have your 
letter of some time ago in which you write us in part as follows: 

"Section 9183, 9183-cl and 9184 provide for the investment of funds of sa v
ings banks, state banks and trust companies. The clause in line three of 
Section 9184 reads as follows: 'or any other personal or public security.' 

"Please give us your interpretation as to our rights in requiring the elimina
tion of paper we regard as objectionable in the light of the wording of the 
statute.'' 

Under the statutes of Iowa, the Superintendent of Hankin~; is the head of 
the Banking Department of Iowa and has general charge, control, supervisiou 
and direction of banks and trust companies incorvorated under the laws of 
Iowa and is charged with the execution of the laws of this state relating to 
banks and banking. Banking is affected with vital public interests and is 
subject to regulation by law in interest to the public welfare. A banking cor
poration is wholly a creature of statute and does business by legislative grace. 

Under the law, you were charged with the control, supervision and direction 
of these corporations. You have the right to require the removal of objection
able securities and in our opinion, you have the right to object to the invest
ment of savings banks, state banks ancl trust companies in objectionable securi
ties anrl if you believe that securities are illegal mul objectionable, you may 
order their elimination, as Section 19R·t rlnes not mean that such COI'JJOrations 
may invest in any personal or public security that they choose, but the same 
must be with your approval. 
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1\IUNICIPAL!TlES: 1\Janufacturin~ ancl ~ale of non-intoxkalin~ liquors_ 
!\lay 26, 1933. J,caauc of Iowa Munidpalilics, Jlarslwlltown, l01ca: This will 

acknowledge receipt of your letter of the nineteenth instant, in which you 
request an opinion of this Department. You include a form of ordinance 
drafted by you, in compliance with request from numerous cities and townc; 
in the state. 
Condensin~ your inquiry somewhat, you state, as follows: 
Should the penalty section of such an ordinance, as allowed by the recent 

enactment, of the Forty-fifth General Assembly, lega!izin~ and regulating the 
manufacture and sale of non-intoxicatin~ liquors, as provided in Section thirty
seven (37), thereof, be in keeping with Section 5714, of the Code of Iowa, 1931, 
or should it, by reason of the wording of the section of the Act, under con
sideration, owing to the use of the words "* '' * in conformity with the pro
visions of this Act" provide for a penalty in the same proportion, as provided 
in Section thirty-eight (38) of the Act? 

In the opinion of this Department, Section 5714, of the Code of Iowa, 1931, 
should prevail for the following reasons: 

We do not believe that it was the intent of the Legislature to have the Jlen
alty, identical to the provisions of the act and in 'this connection, we wish to 
call your attention to the definition of the word "conformity," Words and 
Phrases, Second Series, Volume I, page 890, which is, in part, as follows: 

"The word 'conformity' as used in Code Civ. Proc., Section 540, providin~ 
that writ ·of attachment directed to the sheriff must require him to attach so 
much of defendant's property 'as may be sufficient to satisfy the plaintiff':; 
demand, the amount of which must be stated in conjonnity with the com
plaint,' etc., is not the equivalent of "identical,' but rather means 'in accord
ance and clwravter anrl in harmony or confJ1'1tity.' ·• 

·Webster's Colleg·e, Home and Office Dictionary gives the following definition:; 
of the word "conformity": 

"Compliance with established forms; conformity.'' 
and also gives the following definitions of the word "identical": 

"Expressing sameness; differing in to essential point." 
Accordingly, we feel that your ordinance, a copy of which is enclo·sed in 

Your letter, is correct as to the penalty. 
Also, the Legislature, undoubtedly, did not give or intend to give the cities 

and towns the power to impose larger penalties than those recited in the 
general provisions of the law, such as Section::; 5714, 5!.!26 and 6720, of the 
Code of Iowa, 1931. 

l\lUNIUIPALITIES-llefnn!ling of license fecH. 
l\1ay 26, 1933. League of I01ca Mnnir'i)lalitif's, Marslwlltown. iowa: This will 

acknowledge receipt of your letter of the nineteenth instant, in which you as!' 
for an opinion, of this Department, on the following qncstion: 

Can a city or town make a refun!l on the license fee on a pro rata basis in 
cases where the permit is either cancelled or revoked? 

We are of the opinion that the power of the city or town, in this matter, 
is limited to the provisions of the recent enactment of the Forty-fifth General 
Assembly, legalizing and regulating the manufacture and sale of nonintoxicat
ing liquors, and ·there being no vrovisinn for such a refund, 011 a pro rata 
basis, it can11ot be done. 

Tho answer, as given to the question, set forth in the other opinion, will 
answer the third question presented in your communication of the nineteenth 
instant, relative to the case where an avplicant has applied for and has heen 
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granted a Class "C" permit and later decides to apply for a Class "B" permit 
and desires that the amount paid in on the permit held by him be credited 
on the amount to be paid for the other type of permit. We are of the opinion 
that the law does not provide for such a credit to be extended and that the act 
should be construed accordingly. 

In answer to your fourth question, relative to the form of ordinance and as 
in whether or not a city or town could conflict with the state statutes, relative 
to the hours of selling this beverage and as to the manner and form of the 
state of the same, etc. This is a question of reasonableness, in kee11ing with 
the cases cited in Annotations to the Code of Iowa, Volume I, Chapter 290, 
Ordinances, which are, as follows: 

Ebert vs. Short, 199 Iowa 147; 201 Northwestern 793. 
Meyers vs. C., n. I. & P. R. Co., 57 Iowa 555; 10 Northwestern 896. 
State Center vs. Barenstein, 66 Iowa 249; 23 Northwestern 652. 
Swan vs. Indianola, 142 Iowa 731; 121 Northwestern 547. 
Star Trans. Company vs. Mason City, 195 Iowa 930; 136 Northwestern 

899. 

The intent of the Legislature was not to give cities ;1nd towns the power 
to adopt any ordinances, which would conflict with the provisions of this act 
or to make regulations, which would conflict with the sale of the beverage. 

This Department would be interested in receiving from you a resume of the 
opinions, expressed by the ten lawyer-members of the Legislature, to whom 
you state you have written, regarding the questions, presented herein, espe
cially as to the penalty provision. 

The act was not drafted in this office. I mal{e this observation, in response 
io your inquiry, relative to this point. 

LEGALITY OF SENATE FILE 487, 45th GENERAL ASSEMBLY. 
May 29, 1933. Treasurer of State, Des Moines, Iowa: I have your request 

for an opinion from this Department concerning the legality of Senate File 
No. 487, which was a bill for an act to provide for the release of public funds 
in closed banks, to authorize the Executive Council to obtain funds from the 
Reconstruction Finance Corporation therefor, and to levy a tax for the pur
pose of securing repayment thereof. 

It is the opinion of this Department that this act is authorized by the laws 
of this state .. The only question that can possibly arise is concerning the right 
of the Executive Council to levy such a tax as being a delegation of legislative 
powers. This question has been squarely passed upon by the Supreme Court 
of Iowa in the case of Rowley vs. Clarke, 162 Iowa, page 732, decided by the 
Supreme Court on December 5, 1913. 

The question presented to our Supreme Court in the Howley vs. Clarke case, 
was whether or not the legislature had the right to authorize the Executive 
Council to levy a tax for the payment of a capitol extension. The principle 
involved in the Rowley vs. Clarke decision is exactly the same as the ques
tion that you now raise with respect to Senate File No. 487. This is not 
in violation of the constitutional provisions of this state. Along this line, 
Jet me call your attention to the language used by our Supreme Court in the 
Howley vs. Clarke case: 

"The levy of a tax to he collected in the future does not constitute a pro· 
vision for expenses presently created, within the contemplation of Section 2, 
Article 7 of the Constitution; aml the mere fact that a statute authorizes 
the levy of future taxes to discharge a present obligation does not preclude 
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the right to create a debt, but the statute may authorize the expense to be in
curred and at the same time direct the issuance of evidence or indebtednesH 
and provide for a future tax out of which to extinguish the debt." 

Therefore, it is the opinion of this Department that Senate I•'ile No. 487, 
above referred to, is entirely legal and constitutional and does provide the 
legal and proper machinery for the discharge of the obligations authorized by 
this act, and the repayment of any loan that may be negotiated with the 
Reconstruction F"inance Corporation, or any other governmental agency author
ized to advance such a loan. 

CITY ORDINANCE UNDER BEER LAW. 
June 3, 1933. County "'tttorney, Mancliestcr, Iou:a: This will acknowledge 

receipt of your letter of the twenty-second ult., in which you ask for an opinion 
of this Department, on the following question: 

The city council of Hopkinton, Iowa, in your county, has adopted an ordi
nance .for the regulation of sale of beer, which prohibits the sale between the 
hours of 11:30 p. m. and 7:00 a. m., on week days. 

Is such an ordinance valid, under the recent enactment of the 45th General 
Assembly, legalizing and regulating the manufacture and sale of non-intoxicat
ing liquors? 

In the opinion of this Department, in keeping with Section 37, of the act, 
under consideration, which states, as follows: 
, "Cities and incorporated towns, including cities under special charter are 

hereby empowered to enact ordinances for the enforcement of this Act in con
formity with the provisions of this Act." 

Section 38, of the act, provides for the penalty. We construe this to mean 
that Chapter 290, of the Code of Iowa, 1931, relative to ordinances, controls. 
In this connection we are of the opinion that the power of a city or town is 
limited to the provisions of the act, under consideration. 

The question involved is whether or not the ordinance is reasonable. In 
Volume I, of the Annotations to the Code of Iowa, 1931, the following cases are 
cited, with reference to whether or not an ordinance is reasonable: 

Ebert vs. Short, 199 Iowa 147; 
Myers vs. C., R. I. & P. R. Co., 57 Iowa 555; 
State Center vs. Barenstein, 66 Iowa 249; · 
Swan vs. Indianola, 142 Iowa 731; 
Star Trans. Company vs. Mason City, 195 Iowa 930. 

The intent of the Legislature was not, in .our opinion, to give cities and 
towns the power to adopt any ordinances, which would conflict with the pro
visions of this act or to make regulations, which would conflict with the sale 
of the beverage. 

Therefore, we conclude that no ordinance should be enacted which would 
change or differ the hours during which beer is to be sold from that desig
nated under the recent enactment of the 45th General Assembly, legalizing an(l 
regulating the manufacture and sale of nonintoxicating liquors. A regulation 
such as this, by cities and towns, might lead to a local option interpretation 
of this act, which was not the intent of the General Assembly enacting the 
same. 

MANUFACTURING AND SALE OF NON-INTOXICATING LIQUORS. 
June 3, 1933. County Attorney, Clinton, Iowa: This will acknowledge re

ceipt of your request for an opinion, of recent date, relative to the· following 
question: 
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"(1). Does the provision 1·b of Sections 10, 11, and 12 of said Act (the 
recent enactment of the 45th General Assembly, Jegalizin~ an<l regulating the 
manufacture awl sale of non·intoxicatin~ li<]uors) in ,yl!i<;h the proYision is 
made that tho applkant must be 'a citizen of the state of Iowa' mean that 
the applicant must be a natural born or a naturalized citizen of the United 
States'?" 

In the opinion of this Department, the wording, as used in the act, "that 
he is a citizen of the State of Iowa," is broad enough to include !loth a uatur.:tl 
horn and naturalized citizen of the United States. 

In Question Two, you state, as follows: 
"(2). ·what is the interpretation which your office has presented upon 

Division E of Sections 19 and 20?'' 
The word in~ of this division (Division E), of the section~. rPfrrre<l to, is, 

as follows: 
"Sec. 19. * * * * * * ::: * * * * * 
"e. Unless the application for such permit is approvP<l hy a majority of 

the bona fide members of such club who are present at a regular meeting, or 
a special meeting called to consider the same." 

Sec. 20. * * * * * * * * * * * * 
"e. That the application for such permit was approved by a majority of 

the bona fide members of such club present at a regular mPeting or at ::1. 

Hpecial meeting called to consider the same." 
In the opinion of this Department, the words "approved by a majority of 

the bona fide members of such club" are qualified by tile succeeding phrnse 
"who- are present at a regular meeting, or a special meeting called to con
sider the same" and you wiJJ note that this is true in Division E of Section 20 
that the phrase "approved by a majority of bona fide members" is also qu,lli
fide by the statement "present at a regular meeting or a special meeting." 

Accordingly, we take it that it is a majority of the bona fide members, 
who are present. 

In answer to your third inquiry will say that under Section 19, of the act, 
under consideration, the board of supervisors may issue a Glass "B" permit 
to a golf or country club. You <lesire to have us define what is meant hy a 
country club. 

The Legislature having used the words "golf or country club," we are of 
the opinion that it is not necessary that the country cil1h be organized with 
the primary purpose of playing golf and that any recognized outdoor exercise, 
either golf, tennis, boating or numerous other activities, qualifies a cltill as a 
country club, where the same is organized an<l operating outsitle the territorial 
limits of a city or town. 

In Question Four, you inquire, as follows: 
"Must clubs that have permits, serve food with the drink?" 
In the opinion of this Department, the foot! provision relates to Class "B" 

permit holders in retail trade, who operate a restaurant or a cafe and does 
not apply to a hotel or to a club. The latter situation arises where beer is 
sent to the guests' rooms of a hotel ant! as you will note, this is construed 
not to be a sale of heer ott the premises. which, as is considered in the case 
of a Class "B" or Class "C" permit holder in sending out not Jess than 144 
ounces, shall be 1tnrefri(ferate!l. 

June 5, 1933. Real Estate Commissioner, Des Moines, Iowa: This will 
acknowledge receipt of your letter of the twenty-thin] ult., in which you re
quPst an oJJinion on the following matter: 
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"\Vo have a complaint ag-ainst a real estate broker in Des l\loineH who li:,;ted 
a house for rent at $50.00 per month and collected $25.00 from the prospcetivo 
tenant. The pmspectirc tenant dic1 not go through with the transaction, and 
the real estate broker retained the $25.00, without notifying the property 
owner of this transaction." 

This is not a law question but one of fact. 
The contract of employment of the broker, by the real estate owner, whether 

verbal or in writing, would control in such situation. In the absence of any 
agreement whether written or verbal, the question would then be one of im
plied contract. 

Our Supreme Court, in a recent decision, Wareham vs. Atkinson, et a!, 247 
Northwestern Reporter, 534, on Page 536 states, as follows: 

" ( 4). In the instant case it was necessary for the plaintiff to prove: (1) 
The contract upon which he bases his right to a commission; (2) that he pro
duced a purchaser who was ready, willing, and able to purchase on terms 
satisfactory to the defendants; (3) that the purchaser was induced to enter 
into the negotiations and to mal(e the purchase through the efforts of the 
plaintiff as agent, in other words, that the plaintiff was the efficient moving 
cause of the sale; (4) that there was an int}Jlicd contract to pay commission 
or comz!c1l.wtion for his services.'' 

Accordingly, we are of the opinion, ( 1) that the contract, as between the 
rarties, relative to the amount of the commission, would control in case there 
was a contract; and ( 2) in the absence of any contract, then, in accordance 
with the holding of the Court, as above set forth, in Division ( 4), the matter 
of implied contract to pay commission or compensation for services rendered 
would arise. 

The only question that would arise in this last named procedure woulcl be as 
to whether or not the retention of the $25.00 was reasonable comvensalion for 
the services rendered. 

AGRICULTURAL DEPARTl\lENT. 

June 5, 1933. 'l'rcasury Dcvrrtmr:ut, Sl. J>anl, Mhmcm/.a: Thh; will ae
luwwlcdge receipt of your inquiry of the twenty-fifth nit., in which you ask for 
an ovinion and an interpretation of the recent enactment of the 45th General 
Assembly, legalizing and regulating the manufacture and sale of nonintoxicat
ing Iirnwrs, in which you state, as follows: 

Sub-Section 7 of Section 2073 of Chapter 100, of the Code of Iowa, 1!J:H, 
provicles that an U!llllicant for a permit to buy, lrecp aud sell liquors, must 
show in his petition that he is not a l(eeper of a hotel, eating house or res
taurant, and that none of said named businesses arc located in his place of 
business or directly connected therewith; that Section 14 of House I<'ile .No. 
:58"7 provides that no s:1le of beer shall be made for consumption on the premises 
unless food is served therewith; and that such place is equipped with tables 

·and se1ts sufficient to accommodate at least 25 persons at one time. 
You desire to li.now whether or not if the holder of either kind of a permit 

can sell the other designated ·beverage, as one section requires that no food be 
·served, \Vhile the other requires that it he served. You submit the following 
questions: 

"(1). \Vhat constitutes the keeping of an eating house or restaurant, so as 
to bar the keeper from securing a permit to sell liquor on prescription?" 

Sectiqn 2808, of the Code of Iowa, 1931, contains a definition of the word 
"foocl" and this section states, a~ follows: 
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"5. 'Food' shall include any article used by man for food, drink, confec
tionery, or condiment, or which enters into the composition of the same, 
whether simple, blended, mixed, or compound." 

The definition of the word "restaurant" is found in Division Four, of the same 
section, and states, as follows: 

"4. 'Restaurant' shall mean any •building or structure equipped, used, ad
vertised as, or held out to the public to be a restaurant, cafe, cafeteria, dining 
hall, lunch counter, lunch wagon, or other like place where food is served for 
pay, except hotels and such places as are used by churches, fraternal societies, 
and civic organizations which do not regularly engage in the serving of food 
as a business." 

Division Six, of this section, contains a definition of the words "Fooq estab
lishment," which is, as follows: 

"6. 'Food establishment' shall include any building, room, ba~ement, or 
other place, used as a bakery, confectionery, cannery, packinghouse, slaughter
house, dairy, creamery, cheese factory, restaurant or hotel kitchen, retail gro
cery, meat market, or other place in which food is kept, produced, 11repared, 
or distributed for commercial purposes." 

In regard to your second question, which is as follows: 
"(2). \Vhat constitutes the serving of food on premises so as to qualify 

the proprietor to secure a permit to sell beer?" 
You are advised, in accordance with the division, which defines the word 

"food" (Division 5, of Section 2808), that wafers or pretzels are food and are 
sufficient, according to the wording of the act. 

Relative to your third question, which is as follows: 
" ( 3). May these two privileges be possessed on the same premises'?" 

and also your fourth question, in which you state as follows: 
" ( 4). Putting the last question more specifically, may a druggist who hm; 

a permit from the State to sell beer under the new law also have a right to 
a permit to sell liquor on prescription as medicine?" 
will say that if your Department would construe the service of pretzels and 
wafers with beer to be an operation of a restaurant or food establishment, then 
we presume that it would come in conflict with the provisions of the act, which 
allows the sale of liquor on prescription for medicine. 

However, you state that where a druggist sells malted milk and with it, 
wafers, that your office does not make the point that one so serving it is keep
ing an eating house or restaurant and we would construe this in the .same 
manner under the so-called Beer Law. 

There is also the further qualification, in House File No. 587, and Amend
ment, House File No. 611, that there must be tables and scats to accommodate 
at least 25 persons at one time. However we construe the serving of pretzels 
and wafers, with beer, to be a service of food the same as you do, in adminis
tering the act on medicinal whiskey where they serve malted milk and wafers. 
It would seem that this would be a violation of a very minor nature and 
that in the event that the druggist who desires to sell both medicinal whiskey 
on prescription and beer might sell malted milks and whiskey and also serve 
the wafers or pretzels with beer and not come within the provisions of one 
running a restaurant or food establishment. 

In the event that a druggist, such as we have designated, would go into 
the business of selling sandwiches and food of various sorts, then, he would 
be subject to the law, rules and regulations of the Department of Agriculture 
on the operating of a restaurant, or a food establishment and would .have to 
be licensed as such and could not sell medicinal liquor on prescription. 
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BEER BILL: KEG BEER: STORING: SALE: LICENSED REFRIGERATOR 
STOREHOUSE: 
June 5, 1933. County Attorney, Mason City, Iowa: This will acknowledge 

receipt of your letter, of the twenty-seventh ult., in which you request an 
opinion, from this Department, on the following matter: 

"May a licensed refrigerator storehouse store keg beer for the purpose of 
refrigeration, the particular warehouse in question not being in the beer busi·· 
ness and so not having any type of beer permit?" 

In the opinion of this Department Section Thirty-two ( 32), of the recent 
enactment of the Forty-fifth General Assembly, legalizing and regulating the 
manufacture and sale of nonintoxicating liquors, controls in this matter, which 
section is, as follows: 

"Every person holding a Class 'B' or Class 'C' permit having more than one 
(1) place of business wherein such beer is sold shall ·be required to have a 
separate license for each separate place of business." 

In the case of a Class "B" or Class "C" permit holder, the question involved 
is whether or not beer is sold and if so, then there shall be a separate licenRe 
for each separate place of business. 

In the case of a Class "A" permittee, Section Thirty-one (31), of the act, 
controls, and this section states, as follows: 

"Every Class 'A' permittee having more than one (1) place of business shall 
be required to have a separate license for each separate place of business 
maintained by such permittee wherein such beer is stored, warehoused, or sold." 

In the opinion of this Department, in the case of a Class "A" permit holder, 
wherever beer is stored, warehoused or sold, there must be a separate permit, . 
in each case. 

However, in the case of a Class "B" or Class "C"' permit holder, the con
trolling question is relative to a place of business where beer is sold. 

In the case of a storehouse refrigerating beer, it might be construed that 
he should apply for a Class "A" permit by reason of the wording of Section 
Thirty-one (31), in which it includes stored and warehoused. 

STATE SINKING FUND: PUBLIC FUNDS: I:-.!TEREST TO STATE TREAS
URER: SENATE FILE NO. 111: 
June 5, 1933. Tr(f(lsurer of State, Des Moines, Iowa: This will acknowledge 

receipt of your request for an opinion on a letter, received by your Department, 
from M. B. Guthrie, Cashier, Hershey State Bank, ·:\luscatine, Iowa, under date 
of the thirty-first ult., in which he states, as follows: 

"We are today remitting interest on various public funds which are im
pounded under Serrate File No. 111 to the County Treasurer, to be in turn 
forwarded to your office for the Lovrein Brookhart sinking fund. In this 
connection we wonder if we are within our rights in diverting this interest to 
Your office, since we find that public funds in hanks which are about to be 
reorganized out of Senate File No. 111, have no claim on the sinking fund for 
reimbursement." · 

In the opinion of this Department, no claim can be had on the sinking fund, 
unless all the requirements of Chapter 352-A1, of the Code of Iowa, 1931, are 
met, as it is a special act for a special purpose. This is also true in regarcl 
to the meeting of requirements, under Chapter 352-D1, which is entitled 
"Deposit of Public Funds" and also Chapter 352-Al. Under the last designated 
chapter, you will note that Section 7420-D2 requires that a written resolution 
or order shall be entered of record in the minutes of the approving board 
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and shall distinctly name each bank approved, and specify the maximum amount 
which may be kept on deposit in each such bank. 

Also, Section 7 4~0-d6, \\'hich states, as follows: 

"Said deposits shall draw interest at the rate of not less than two percent 
per annum on ninety percent of the collected daily balances, payable by the 
bank at the end of each month, provided that interest at the rate of one per 
cent per annum on ninety per cent of the daily balance shall be required on 
such funds deposited by any treasurer of a school, city or town corporation, by 
a county treasurer, or by a township clerk for the months of April and October." 

Accordingly, no claim against the state sinking fund can be certified as 
against it, unless the requirements with regard to the depository b:mk is 
qualified by a written resolution and the amount to be certified is less than 
U1e amount specified, which can be so deposited and the further requirement 
that the interest, in accordance with the section set out above, has been com
plied with. 

We are of the opinion that until a bani{ is closed and placed in the hands 
of a receiver, in accordance with Code Section 7420-a9, no claim against the 
sinking fund arises. In the case of reorganization the condition precedent 
to the filing of surh claim has not yet arisen. However, should the reorganiza
tion fail and the bank be placetl in the hands of a receiver, if the interest were 
not paid, then the right of participation in the state sinking fund would be 
denied. 

Accordingly, either under Senate File No. 111, or in the further step of 
reorganization, if it is the desire to participate in the state sinking fund, in 

'the event that a receiver is later appointed, the interest must be paid. 

CHIROPRACTORS. PRESCRIBI:--JG DRUGS OR 1\IEDICINES.-FOOD. 
July 6, 1933. County Attorney, Polk County, Des Moines, Iotca: Your letter 

of the first inst. asks for an opinion from this office on the following question: 
"Is it illegal for a licensed chiropractor, under the state Ia w, to prescribe, 

sell or indicate to his patient crushed and ground garden vegetables vut in 
gelatine capsules and specified as nutritional foods for no other purpose'?" 

Section 2559 of the Code provides as follows: 

"Operative surgery-drugs-osteopathy. A license to pt·actice chiropractic 
shall not authorize the licensee to practice operative surgery, osteopathy, nor 
administer or prescribe any drug or medicine included in materia metlica." 

From this section it is apparent that a chiropractor is by law precluded 
Irom administering or prescribing any drug or medicine included in materia 
medica. 

In your question yon use the words, '·to prescribe, sell or indicate to," which 
are broader than the words, "administer or prescribe," used in the statute. 
The words, ''prescribe and indicate to," would avpear to me.1n, ·substantially, 
the same thing. The word, "sell," in your question is not included in tlw 
section above quoted, but the fact that it is omitted from that section would 
not mean that chiropractors may sell drugs and medicines which the statute 
provides they shall not prescribe or administer. 

It is not for this Department to say whether "crushed and ground garden 
vegetables put in gelatine capsules and specified as nutritional foods," consti
tute drugs or medicine included in materia medica. That is a question of 
fact determinable by an examination of materia met!iea. There woulll appear 
to be no Ia w limiting rhiropr,tctors from recommending wholesome fonds in 
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any case where the ordinary layman would be within the law in so recommend
ing them. 

CORPORATION-FEE-FORElG~ CORPORATION. FEE FOR INCREASE IN 
CAPITAL. 
July 6, 1933. Sec1·e'tary of State, Des Moines, Iowa: We have your letter 

of June 29th last, as follows: 
"Calling your attention to section 8424 of the 1931 Code of Iowa, you will 

note that a foreign corporation may report the amount of money or property in· 
creased in the state of Iowa, by an additional statement attached to the annual 
report or the same may be shown upon the annual report. 

\Ve are desirous of knowing if the fee that is required to be paid for this 
increase in capital should be paid at the time the annual fee is paid and annual 
report submitted, also, if this is a part of the annual report as well as the an-
nual fee that is required." ~ 

Section 8424 of the Code is as follows: 
"Increase of capital-blanks. If from time to time the amount of money or 

other property in use in the state by said foreign corporation is increased, 
said corporation shall at the time of said increase, or at the time of making 
annual report to the secretary of state, in July of each year, file with the 
secretary of state a sworn statement showing the amount of such increase, 
and shall pay a filing fee thereon of one dollar for each one thousand dollars 
or fraction thereof of such increase. The secretary of state shall upon request 
furnish a blank upon which to make report of such increase of capital in use 
within the state." 

Your attention is called particularly, to the part of said section which reads 
as follows: 

"Said corporation shall at the time of said increase or at the time of making 
annual report to the secretary of state, in July of each year, file with the 
secretary of state a sworn statement showing the amount of such increase and 
shall pay a filing fee thereon, etc." 

The fee that is required to be paid for the increase in capital should. accord
ing to this section, be paid at the time the annual fee is paid and annual re
port submitted, unless it has been pr-eviously paid at the time the increase was 
made. 

Answering you in the language of your letter, it is my opinion that this is 
a part of the annual report, as well as the annual fee, that is required. 

BOARD OF CONSERVATION. 
June 6, 1933. Boar!l of Conservation, Drs Moines, Iowa: This will ac

knowledge receipt of your communication of the twenty-third ult., in which you 
ask for an opinion, relative to the following: 

Can the Board of Conservation, under the laws of the 45th General Assembly, 
require steam boat owners to carry boiler insurance? If not, can the Board 
require them to furnish the Board with a boiler inspection certificate before 
they can be granted a license? 

It is the opinion of this Department, in view of the fact that the enact
ment of the 45th· General Assembly, in which Chapter 85 of the Code of Iowa, 
1931, and all amendments thereto were repealed, that Section 2, of the act, 
would permit such a requirement. The provisions of this section are, as 
follows: 
. "Inspertion of Boats anfl Licensinu Requi1·erl. Any person having upon the 
!Uland waters of the state any boat, operated by machinery used for hire or 
offered for hire, must have his craft and all its appurtenances annually inspected 
and licensed before it is so used. 

"Every such owner shall file in the office of the Secretary of the Board of 
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Conservation au application for inspection of boats and licensing thereof, on a 
blank to be furnished by the Board for that purpose. 

"The boat inspector shall have the power and authority to determine whether 
the boat is safe for the transportation of passengers and upon what waters 
it may ·be used, * * * * to determine whether the machinery, equipment and 
all appurtenances are such as to make said boat seaworthy where used and 
equipped as provided herein, and such other matters as are pertinent. 

" * * * * * * * * * " 
"The owner of all boats used for hire is held responsible for the proper 

equipping and licensing thereof, as provided in this act." 
Under the rules and regulations for operating boats and other craft on 

the inland lakes and streams of the state * * * * * *, I note Division (f), 
which is, as follows: 

"Owners of steamboats operated for hire on the inland waters of the state 
are hereby required to carry boiler insurance and copy of the insurance policy 
shall be filed with the board." 

The only question involved is whether or not such a rule and regulation, 
with reference to the carrying of insurance on boilers, is a reasonable one. 
We see no ground for holding that such a rule and regulation is unreasonable 
and believe that the Board of Conservation was within its rights, under the 
authorities given by the Legislature to make such a rule and that the Courts 
would construe the same to be a reasonable rule and regulation. 

STATE TREASURER. 
June 6, 1933. Treasu1·er of State, Des Moines, Iowa: This will acknowlellge 

receipt of your request for an opinion, under date of the fifth inst., in which 
you present the following facts: 

"On August 5, 1931, the Bank of Popejoy of Popejoy, Iowa, a private banking 
institution, was placed in Receivership and among the liabilities of said bank, 
was the account of the Treasurer of Oakland Township School District in the 
amount of $3,273.83. This claim was duly proven and certified to the Treasurer 
of the State of Iowa for payment out of the 'State Sinking Fund for Public 
Deposits.' Reimbursement for the amount of said claim was made in full on 
or about the eighth day of October, 1931 and the claim was properly assigned 
to the Treasurer of State as provided by law. 

"Some time later, according to the records in this office, some creditors 
petitioned the District Court of Franklin County to discontinue the Receivership 
and voluntary proceedings of bankruptcy be instituted against John E. Carr, the 
owner of the Bank of Popejoy. For some reason unexplained, the Treasurer 
E. H. Anderson of the Oakland Township School District failed to properly file 
this claim against the bankrupt and we find that said claim was, therefore, 
not included among the allowable liabilities in the schedule filed by the banlc
rupt. 

"Inasmuch as the period provided by the law within which to file claims of 
this nature has expired we would like to have you determine the status of the 
claim at this time and the possibility of same being set up as a proper claim 
since the period for filing claim has expired. We would also like to have you 
determine the liability of E. H. Anderson, Treasurer of said School District and 
of Ray E. Johnson, Treasurer of the State of Iowa, for their failure in not 
properly filing said claim within the period provided by law." 

An examination of the B'ankruptcy Act, and authorities, in which rulings 
have been made, interpreting the said act, reveals the following: 

Section 57 (n) provides as follows: 
"Claims shall not be proved against a bankrupt estate subsequent to one 

year after the adjudication; or if they are liquidated by litigation and the final 
judgment therein is rendered within thirty days 'before or after the expiration 
of such time, then within sixty days after the rendition of such judgment: 
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Prm•irlcd, That the ri;:;ht of infants and insane persons without guardians, 
without notice of the proceedings, may continue six months longer." 
· The only exception, of the right of a creditor to file, after the year, that we 

have been able to find, is that in favor of the United States. Section 511, 
under "Bankruptcy," in 7 Corpus Juris 3~2. states the rule in the following 
manner: 

"The general rule is that claims against the estate of a bankrupt must be 
proved within one year after the adjudication and cannot be proved subse
quently, and neither the court nor the referee has any discretionary power to 
permit the filing of proofs of claim after the expiration of such period, either 
nunc pro tunc or otherwise. 'Vhere a claim was originally filed within the 
year, but was disallowed, and subsequent proceedings showed that it should 
have been filed for a larger amount, the amendment filed after the year had 
expired was not barred by the one-year limitation." 

The case of in re Stoever, 127 Federal 394, states the rule, with reference 
to the exception, which is made, on behalf of the United States, and the de
cision is, in part, as follows: 

"The provision that claims shall not be proved against the bankrupt's estate 
subsequent to one year after the adjudication is a statute of limitations, and 
is not binding on the United States." 

The facts were that the bankrupt has contracted to furnish paper to the 
United States, and agreed that, in case of his failure to furnish paper as 
ordered, he should be liable for the difference between the contract price and 
the amount the government was compelled to pay therefor. The holding oe 
the Court was that the commencement of bankruptcy proceedings against him 
did not terminate the contract, nor affect the government's right under the 
contract. 

Remington on "Bankruptcy," Volume 2, Page 283, Section 883, states, as 
follows: 

"Limitation Not "ilJ]Jlicable to United States Gorcrmncnt nor to Taxes.
The limitation of Section 57 (n) does not apply to claims of the United States 
Government." 

In the case of United States v. Birmingham Trust Company, 258 · I<'ederal 
562, the Court states, as follows: 

"The right of the United States to present a claim in a bankruptcy case 
at any time while the bankruptcy is pending and the funds thereof are not dis• 
tributed, cannot be disputed." 

There is a suggestion in some text books, with reference to the Bank
ruptcy Act and this particular section, regarding the right of a sovereign to 
file a claim as is outlined in the case of the United States, and we have con· 
sidered the possil.Jility of seeking to have this rule extended to include a state. 
However, we find the following case, which, apparently, defeats this idea: 

"The sovereign power of the United States in the family of nations is vested 
exclusively in the United States government; 'sovereignty' in its full sense 
imports the supreme, absolute, and uncontrollable power by which any inde
Pendent state is governed; and, although the states of the Union are called 
sovereign and independent states under the Declaration of Independence, they 
were never in their individual capacity strictly so, because they were always, 
in respect to some of the higher powers of sovereignty, subject to the control 
of a common authority, aml were never separately recognized or known as 
members of the family of nations."-See STATE vs. DIXON, 213 Pacific 227, 
at Page 230; 66 Montana 7G. 

Section 104 of the act, is entitled "Debts Which Have Priority," and states, 
as follows: 
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"(a) The court shall order the trustee to pay all taxes legally due allfl owing 
by the bankrupt to the United States, State, county, district, or municipality 
in advance of the payment of dividends to creditors, and upon filing the receipt::; 
of the proper public officers for such payment he shall be credited with the 
amount thereof, and in case any question arises as to the amount or lc!]ality 
of any such tax the same shall be heard and determined by the court. 

Division (b), of this section of the act, Subdivision ( 5), states, as follows: 
"debts owing to any person who by Ia ws of the States or the United States 

is entitled to priority." 
The question that presents itself, relative to filing the claim, in question, 

under this section of the act, is the nature of the so-called Lovrien-Brookhart 
Sinking Fund Act, as to whether or not it is a tax and therefor entitleu to 
priority, so that a claim may be fileu even though the year limit has exvircrl. 
·The case of Cornelius vs. Kromminga, 161 Northwestern 625; 179 Iowa 712, 

states, as follows: 
"A 'tax' is a contribution or levy imposed on property for general public 

purposes without regard to the question of special benefits conferred." 
The constitutionality of the Lovrien-Brookhart Sinking l!,und Act was con

sidered by our Supreme Court, in the case of Scott County vs. Ray E. J ohnsou 
(Treasurer of State), and the opinion of the Court, by Justice Evans, states, 
in part, as follows: 

"The General Assembly has ample authority to divert from the county general 
fund to the state sinking fund for public deposits interest accruing on deposits 
of public funds in the hands of the county treasurer." 

These funds, which are diverted to the sinking fund arc those which arc 
collected by general taxation. 

Further quoting from the opinion of the Court, by Justice Evans: 
"All of plaintiff's (Scott county) property is acquired by the exercise 

of governmental functions. .All its rdvcm1es arc zmlilic revenues. rlcrivcrl 
through the power of taxaction confcrrc!l UJJOn tlzc connty by the lC[!islatm·c." 

Accordingly, we are of the opinion that the money, in question, being fundH 
raised by taxation, though later diverted to a specific fund, to wit: The so
called State Sinking Fund, and in view of the fact that this tax money was 
on deposit in the private hank, in questi?n, and had not, as yet, been receiver! 
'bY the State Treasurer, that it is inherently a trust fund. 

The provision, in the section of the act, as above set out, which is, as follows: 
"The court shall order the trustee to pay all taxes legally rlue a!HI O\Ying by 

the bankrupt to '' * * * * " 
which includes the state, might be construed to mean tax·cs. which have 
been levied as against the bankrupt and not s)tisfierl. However, in the par
ticular case, the bankrupt had, under his custody and ~ontrol, tax funds col
lecte~l in the county, in which his private bank was located. These funds 
had not, as yet, been forwarded to the State Treasurer. In the preliminary 
proceedings, the amount of the fund, in question, had been certified under 
tho receivership in the Iowa District Court to the State TreJ.surer and he, 
in turn, h:od allowed the claim and paid this amount back to the School 
District through the legal machinery of the so-c:!lled State Sinking Fund Act. 
At a later date, crcrlitors succeeded in terminating the receivership procee:l
ings, in the Iowa District Court by the filing of a Petition in JLmlu·uptcy, 
which ln·ought the v:u-ticular funrl, in question, under the control of the 
United States District Court. The assets of the bank were augmented by 
this particular fund, which was money raised by taxation, and it had not, 
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as yet, arrived at the ofl'ice of the Treasurer of State. Hence the bankrupt 
had, under his custody and control, t:~xation money due the State of Iowa. 

We are of the opinion that this question should be raised by the making 
of an application to the referee and in the event that the claim is not allowed, 
then, that an action should be instituted in the United States District Court 
to raise the question as to whether or not this particular fund comes within 
the exception, as set out herein, relative to the filing of this claim within 
the year. 

In the event that we are unable to establish this claim by the method abovo 
outlined you present the following question: 

"\Ve would also like to have you determine the liability of E. H. Anderson, 
Treasurer of said School District and of Ray E. Johnson, Treasurer of tile 
State of Iowa, for their failure in not properly filing said claim within the 
period provided by law. 

In the opinion of this Department, this presents a fact question. We feel 
that this failure would be a neglect of the duty of a public officer. The 
reason that we state that it is a fact question and one which should be investi
gated with the following thought in mind: 

(1) To whom was the notice of the first meeting of the creditors, directed, 
in which there •appears a direction to file claim? Was it directed to the 
Treasurer of the School District or to the Treasurer of the State of Iowa? 

The records of your office should disclose the fact with reference to this 
point. 

(2) In the event that the notice was directed to the Treasurer of the School 
District and he failed to file the claim or to notify the State Treasurer that the 
estate of the bankrupt was being administered by the Bankruptcy Court, then 
we feel that ·any liability, which would be attached, falls upon him. 

( 3) In the event that your records disclose that the notice was directed 
to the Treasurer of State or the fact that the estate was in bankruptcy was 
called to his attention by the Treasurer of the School District and with tho 
notice enclosed in such a communication or the facts with reference. to the 
same set out fully, then, if such was the fact-that it was called to the atten
tion of the Treasurer of State either directly by the referee in bankrutJtcy 
or by the Treasurer of the School District, then the neglect would fall upon 
the Tre:~surer of State. 

Enclosed herewith, for verification by you or an official of your office, fiiHl 
a pleading, which we suggest be file(] with the Heferee in Bankruptcy, at 
:\Jason City, Iowa, asking that this claim he allowed. 

In the event that the same is not allowed, then ac~ion in tho Unite'! States 
District Court could be instituted in keeping with the procedure outlined herein 
and this Department would file such an action. 

BOARD OF SUPERVISOHS: Authority to Hire a Parol~ "\~cut for Poll' 
County: Does not interfere with agents of State Board of Parole. · 
June 7, 1933. County Attorney, Des llfoines, Iowa: We beg to acknowledge 

Your letter· of May 29th, in which you request an opinion from this office 
regarding the legal authority of your Board of Supervisors to emJlloy someone 
to 11erform the cluties of a parole agent in connection with defendants parole(] 
by your Court;· a'ncl, to provide for the salary to be paid such an agent. 

The Board of Supervisors; under Section 5130, is clothed with a wide latitude 
of power, to act for its county in the management of its business and property 
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and preservation of order. The express provision of the statute of its authority, 
"to fix comtJens3,tion for all services of county and township officers not 
otherwise provided by law, and to provide for the payment of the same," 
presupposes their power to meet new and needed conditions of employment 
as they arise. In fact, the law seems to recognize this authority as restricted 
by two conditions only; they cannot employ anyone to perform the duties 
of an office already created by law; or, exceed an express provision of statute 
regarding employment. Of course, their actions must be for the benefit of 
the county. 

It is the opinion of this office, that, the State Board of Parole does not have 
jurisdiction, or the responsibility of parolees released by the trial court under 
Code Section 3800, where defendant is paro.led to an individual. It would 
follow that the duties of a parole agent as suggested 'bY your letter would 
not conflict with, or assume any of the duties of a state office. 

There seems to be no express provision in the statutes regarding the par
ticular employment of a county parole agent, so that in creating such an 
agency and fixing its compensation and providing for the payment of same, 
the board would not exceed any, "express provision of the law," 

The need of such action by your Board of Supervisors lS well expressed 
in your letter and your opinion in that regard should be ample assurance of 
its necessity and benefit to your county. 

Our Supreme Court has consistently upheld the action of county boards in 
agency employment for various special services, the need thereof, the good 
faith of the board and the elimination of the two restricted conditions herein
before referred to, being the basis of its approval of such employment. It is 
therefore the opinion of this office that the Board of Supervisors of Polk County 
does have authority to employ an agent to supervise the paroled subjects of your 
court as suggested in your letter, and to fix his compensation and provide for 
its payment. 

SOLDIERS' RELIEF COJ\B1ISSION: POOR FUND. 
June 8, 1933. County Ltttorncy, Shenandoah, Iowa: We wish to aclmowled;:::c 

receipt of your letter of June 1st, in which you ask for an opinion on the fol
lowing: 

"The Tucl\ Law, that is, Section 5259 of the Code of 1931, exempts ex
penditures for the benefit of any person entitled to receive help from public 
funds. Docs this give the Soldiers' Relief Commission authoritv to issue 
warrants in excess of the amount anticipated for said fund, or levied for said 
fund?" 

It is the opinion of this office that the Soldiers' Relief Fund is exempted 
from the o[J8ration of the Tuck Law, for the reason that Section 5259-4 does 
not nEe the term, "poor relief," but specifically provides that it shall not apply 
to cxpm11liturcs for the benefit of any person entitled to receive help from 
ll\lblic funds. 

Your question does not take into consideration the Budget Law, as contained 
in Ch:~pter 24 of the Corle of 1931, and especially Section 38"0. Were it not for 
an act of the recent Legislature, this Budget Law might prevent the issuance 
of such warrants against the Soldiers' Relief Fund. However, House File 114 
amends Section 380 by striking out the words and figures at the end of said 
section, "in S2ction 373 aml 381 ," and substituting therefor, the following, 
"in Sections 373, 381 and paragraph "1 of Section 5259." 
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In view of this amendment, we are of the opinion that neither the Tuck 
Law nor the Budget La'v prevents the issuance of warrants, provided that 
said warrants are issued by the County Auditor in disbursing said funds. 
However, there is no provision which would authorize the Relief Commission, 
after receiving a payment from the County Auditor, to issue checks in dis
bursing the funds to an aggregate amount in excess of the anticipated revenue. 

Under Section 5392, the County Auditor may issue his warrant to the Com
mission and allow that body to disburse the funds, or said funds may be 
disbursed in any other manner the Commission may direct. According to this 
section, the Commission could direct that the county officer issue the war
rants direct to the persons entitled to receive the benefits. The warrants then 
being issued by the Auditor on the county funds, there would be nothing to 
hinder the overdrawing of the funds. 

MUNICIPALITIES-Class "B" Permit. 
June 9, 1933. County "tttorncy, Iatca CitJJ. Iowa: This will acknowledge 

receipt of your letter of the eighth inst., in which you request an opinion on 
the following questions: 

"1. In the event a town council has issued to an individual a Class "B" 
permit covering a certain place of business, which place is described in the 
license, and the permit holder moves his business to another building and 
another location in the same town, will his license and permit continue and 
be valid for the new location, or will his old permit be automatically cancelled 
and he be required to obtain a new permit and again pay a license fee?" 

In the opinion of this Department, such a transfer of the place of business 
could not be construed to be a cancellation or a forfeiture of a permit. This 
would be a matter within the discretion and jurisdiction of the city or town 
council and, of course, the permit holder would have to abide by Subdivision 
(b), Division (2), of Section 11 of the Act, which, is, as follows: 

"b. That the place or building where he intends to operate conforms to all 
laws, health and fire regulations applicable thereto, and is a safe and proper 
place or building." 
and also comply with the other provisions of the act with reference to the 
location of a place and building, which would have to be a matter or record 
at the city hall and also the provision in the act, relative to the name of the 
owner of the building and if such owner is not the applicant that the applicant 
is the actual lessee of the premises. The same procedure would follow as in 
the case of a fire, where the place of business of the permit holder was de
stroyed and we are of the opinion that this would be simply a matter of the 
records to be kept with reference to permit holders by the city clerk of 
the municipality issuing the permit. 

In answer to your second question, which is, as follows: 
"What would be the rule on a Class "C" permit on the same circumstances?" 

Will say that we ·feel that this question has been clearly answered in our 
answer to your first question, except of being Section 11 of the Act, Section 
12 applies in the case of a Class "C" permit holder. 

In answer to your third question, which is, as follows: 
"In the event the old permit can be transferred to the new place of business, 

What sort of an application should be made to the council and what procedure 
followed?" 

It is the opinion of this Department that a request for such a transfer should 
be informal. 'l'he only question would be, as set out in answer (1), and that 
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is that the place or .building conforms to the provisions of the act, which 
change could be made on the records in the office of the city cleric 

BANKS AND BANKING: INTEREST ON PUBLIC DEPOSIT IN TRUST 
FUND REORGANIZED BANK. 

June 9, 1933. Superintendent of Banking, Des Moines, Iou:a: We have your 
request for an opinion as to whether banks that have been reorganized must 
pay interest on that part of the public deposit in the trust fund. 

Section 7420-dG of the Code, 1931, provides generally that banks must pay 
2% interest per annum on 90% of the collected daily balance on public deposits 
except for the months of April and Oetober. 

Section 7 420-a6 of the Code, 1931, provides for diversion of this interest to 
the Sinking Fund. Neither one of these sections were repealed by the last 
General Assembly and the Forty-fifth General Assembly passed both House 
File 541 and Senate File 483, both providing that there shall be no waiver 
of right of public bodies to participate in the State Sinking Fund. 

It is therefore the opinion of this Department that the interest required to 
be paid on public deposits by banks must be paid on that part of the deposit in 
the trust fund. 

MUNICIPALITIES-Hospital project. 
June 9, 1933. County Attorney, Spencer, Iowa: This. will acknowledge re

ceipt of your letter of the seventh inst., in which you request an opinion on 
the following question: 

An election was held at Spencer on June 6, 1933·, under the provisions of 
Senate File No. 256, authorizing a city to pledge a part of the net income from 
its municipally-owned light plant for the purpose of building a hospital. Section 
2 of this bill provides that the power granted to the city council shall not be 
exercised unless a majority of the legal electors of the city voting thereon vote 
in favor of the exercise of such power. · 

·Can the city council, in view of the fact that a majority of those voting 
were in favor of building a hospital, carry out the provisions of Senate File 
No. 256, in view of the provisions of Sections 1171-d4 and 6246, of the Code of 
Iowa, 1931? 

In other words-do these provisions conflict with Senate File No. 256? 
In the opinion of this Department, Senate File No. 256 is a separate and 

distinct method of financing a project of this nature and supercedes Sections 
1171-d4 and 6246 of the Code of Iowa, 1931. The sections of the Code to which 
you refer, while setting up a different matter, would not take precedence over 
Senate File No. 256. 

Senate File No. 25·6, in brief, sets up legal machinery by which a city of 
the second class, having a population not less than 5,000 and not more than 
6,000, owning and operating an electric light and power plant that is wholly 
paid for, and that is producing an annual income from the saie of electric 
current in excess of all expense of operation and reasonable depreciation charges, 
may, for the purpose of paying the cost of the construction of. a municipal 
hospital, borrow money, and may, for the repayment of said loan and interest 
thereon, pledge for a period not exceeding fifteen ( 15) years, not to exceed 
fifty per cent (50%) of the net earnings each year of said plant. It also 
provides a method by which the council may issue interest-bearing certificates 
of indebtedness and the method of payment thereof. Section 2 provides that 
this power shall not be exercised, unless a majority of legal electors of the
city, voting thereon, vote in favor of the exercise of such power and also 
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provides that the question may be submitted at a general or special election 
called for that purpose. It further provides for the filing of a petition with 
the mayor and for the method of giving notice of election, a-; vrovided in 
Section 6133 of the Code of Iowa, 1931. 

\Ve are of the opinion that a new, separate and distinct method of financing 
is set up by this act and that it is not recognized as being a bond indebtedness 
and is not dependent upon a millage levy. 

You will note, from an examination of the Section 1171-d4 of the Code of 
Iowa, 1931, that the wording, in part, is, as follows: 

"Hereafter when a proposition to authorize an issuance of bonds * * * * * 
is submitted to the electors, such proposition shall not 'be deemed carried or 
adopted, anything in the statutes to the contrary notwithstanding, unless the 
vote in favor of such authorization is equal to at least sixty per cent of the 
total cast for and against said proposition at said election." 

Section 6246 of the Code of Iowa, 1931, provides, as follows: 
"A majority of all the legal votes cast on the particular question at the 

election shall be sufficient to authorize the municipality to contract the in
l!ebtedness, except that if the question submitted is one in connection with 
waterworks, gasworks, electric light or power plants, heating plants, or the 
establishment of a hospital, the affirmative vote shall also be as large as a 
majority of all tlw legal votes cast at the preceding municipal election." 

One Legislature could not bind a succeeding Legislature from passing an 
act, which would set up a definite manner of financing, such as is set up in 
Senate File Xo. 256. 

You will note that the wording of Senate File No. 256, in ·part, states as fol
lows: 

"* * * * * * unless a majority of the legal electors of the city voting thereon 
vote in favor of the exercise of such power." 

This is a clear pronouncement that it means a majority of the legal electors, 
who vote in favor of the exercise of such vower at that particular election. 
Even in the absence of such a qualification, there is considerable authority 
that a majority vote of the legal voters of the city means voters, who vote at 
the election and not those qualified but that does not mean a majority of 
those qualified to vote but who do not exercise this privilege in the election 
in question. See: 

Hevelone vs. City of Beatrice, 234 No1·thwestern 791, at Page 795; 120 
Nebmska G48. 

State vs. State Board of Canvassers, 172 Northtcestern 80, at Page 87; 
44 North Dakota 126. 

People vs. Edvander, 136 Northwestent 693, at Page G95; 304 Illinois 400. 
In re validation of East Bay Municipality District-Water Bond of 1925, 

2:19 Pac·ific 380; 19G California 725. 
State vs. Axness, 139 Northwestern 791, at Page 794; 31 South Dalcota 

125. 
In re contest of Le Sueur E'lection, 149 Northwestern 472; 127 Minnesota 

318. 
Webster's College, Home and Office Dictionary gives, as a definition of the 

word "majority," the following: 
"The state of being greater; greater number; more than half." 
'Ve construe Senate File No. 256 as a specific act for a specific purpose aml 

if all provisions and qualifiC'ations, as set out in this recent enactment of 
the Forty-fifth General Assembly, are met, should a majority of the qualified 
electors vote in favor of such a project, the city council may issue interest
bearing certificates of in!lebte!lness an!l pay off this inllebtetlness in the man-



24G REPOR'l' OF THE ATTO!RNEY GENERAL 

ner prescribed in the act. The use of funds created are to be for the con• 
struction of a municipal hospital; that Sections 1171-d4 and 6246 of the Code 
of Iowa, 1931, do not conflict or prevent the city council from proceeding, in 
accordance with Senate File No. 256, under the facts as presented by you. 

CORPORATION IS RESPONSIBLE FOR THE ACTS OF ITS AGENTS. 
June 10, 1933. State Fish ancl Game Commission, Des llfoines, Iowa: This 

will acknowledge receipt of your letter of the twentieth ult., in which you 
ask for an opinion on the following: 

"Is a stock company in the business of fur farming responsible for the acts 
of its manager who is also the president of the company?" 

In the particular case, you state that the stock company has a game breed
er's license, authorizing the raising and captivity of wild birds and animals, 
providing their stock is acquired legally, and in accordance with the terms 
of the license granted; that the manager has been doing a private business 
dealing in illegally acquired foxes; that he advertises and does business in 
his own name and transacts his business on the company's premises and keeps 
his illegally acquired stock in the company's pens; and, that the manager was 
convicted of an illegal purchase of red fox in 1932 and 1933. 

You desire to know whether or not the company's license is subject to 
revocation, because of the illegal acts of its president and manager and you 
desire to know the procedure. 

In the opinion of this Department, from the facts, as set forth, it appears 
that the president and manager of this company is transacting an illegal 
business and that the company is a party to such a procedure. Consequently, 
we feel that your Department would be justified in notifying the company 
that in the event that such practices, ·by the manager, were not discontinued, 
you would exercise your right to revoke the license of the company. If the 
practices were continued, then, we feel that you should revoke this license. 

Section 1703-d14 of the 1931 Code of Iowa, states, as follows: 
"Any person violating any rule or regulation of the commission shall be 

punished ·by a fine not to exceed one hundred dollars for each offense, or by 
imprisonment in the county jail for a period not to exceed thirty days, or 
by both such fine and imprisonment, un'der the same legal procedure as pre
scribed for violations of the fish and game laws of the state." 

Under this section, the manager could be prosecuted and you have the 
right to give notice of revocation of the license and to take away, in that 
procedure, any rights and privileges, which may be had by him; under the 
law, at this time, by reason of such license, also if the illegal practices are 
condoned by the company after notice, you could revoke the license of the 
company. 

Section 1793 provides for venue in prosecutions and states. that prose
cntion for violations may be brought in a county in which the violation takes 
place. 

BEER: No sale for consumption on premises unless food is served and con
sumed. 
June 10, 1933. Assistant County Attorney, Ceclar Falls, Iowa: This will 

acknowledge receipt of your letter of the seventh inst., in which you request 
an opinion, from this Department, on the following question: 

"Can a duly licensed dealer, holding a Class "B" permit, under the recent 
enactment of the 45th General Assembly, legalizing and regulating the manu
facture and sale of non-intoxicating liquors, wlw has the requisite number of 
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tables, serve customers parked in cars on the premises on which the res
taurant or eating house is situated?" 

You also state that the parties involved are of the opinion tlnt the law 
provides that the beer must be served on the premises and docs not specifically 
state that it must be served at the tables. 

In the opinion of this Department the reference made in the act, in Sec
tion 14, in part, is, as follows: 

"* * * * * * no sale of beer shall be made for consumption on the premises 
unless food is served and consumed therewith, and unless such place where 
such service is made is equipped with tables and seats sufficient to accommo
date not less than twenty-five persons at one time; * * * *" 

A designation that there must be tables and seats, such as that just out
lined, could not be construed in any other manner, in our opinion, than that 
the Legislature intended, by making such a qualification, that the table~ and 
seats be used. To say otherwise would be a fallacy of thought. The fact that 
there is a designation with reference to tables and seats, would mean that 
the beverage is to be served at the tables and seats. Otherwise it would serve. 
no use~ul purpose in the act, whatsoever. It would simply be surplusage. 
Accordingly, the serving of beer to cars, in our opinion, is an evasion of the 
law. We are of the opinion that as long as the act says "place or building" 
and that the permits issued describe the entire premises, if a permit holder 
so desires, he could serve the beverage at tables and seats on the lawn or 
the premises described in the permit. 

However, we do not feel that the table and seats, as designated by the 
Legislature, were not to be used and that people could have service in parked 
automobiles. 

SCHOOLS: State aid: School inside corporate limits. 
July 10, 1933. County Attorney, Davenport, Iowa: \Ve have your request 

for opinion on the following proposition: 
There exists in Scott county a rural independent school district. It has 

qualified as a standard school and has 'been receiving state aid umler· Section 
4332 of the Iowa Code. People residing at one place in the district desire 
to incorporate and the boundaries of the proposed town include the location 
where the schoolhouse is situated bnt the proposed town takes in only approxi
mately one-fourth of the district. If this town is incorporated and the school 
is inside of the corporate limits of the town, will it still be entitled to state 
aid under Section 4332? 

Section 4329 of the Code provides as follows: 
"any-School located in a district other than a city independent or consoli

dated district, not maintaining a high school, which has complied with the 
provisions of this chapter, shall be known as a standard school. Every stand
ard school before it may 'be designated as such, shall have been maintained 
for eight school months during the previous year." 

Section 4332 of ·the Code provides as follows: 
"State aid shall •be given to rural districts maintaining one or more standard 

schools to the amount of six dollars for each pupil who has attended said 
schools in said district at least six months of the previous year." 

The last Legislature, in its Appropriation Act, provided as follows: 
"Standard schools (for aid of rural schools only) $90,000. 
Your sole question, as I can see it, is whether a school where the schoolhouse 

is located in the incorporated town but draws its pupils mainly from the 
rural district, is a rural school. 
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The word "rural" is generally defined as that which pertains to the country 
as opposed to the city or town. The statute in regard to aid fur rural schools 
was enacted at the Thirty-eighth General Assembly and is known as Cluvter 
364 of the Session Laws of that Assembly. The title of the act is as follows: 

"An Act providing for the Standardization of Rural Schools and granting 
state aid and providing for an appropriation therefor." 

It therefore seems plain to us that the Legislature intended to give thit; 
aid only to schools that are in fact rural schools and that a rural school dis
trict should be one that does not contain a city, town or a consolidated sehoul, 
as schools in these latter districts are taken care of ·by partkul:lr legisla
tion. 

It is therefore, the opinion of this Dep:u-tmcnt that if the people residing 
in one place in a rural and independent school district desire to incorporate 
and the boundaries of the proposed town include the location of the school
house, but only a portion of the district, such school will not be entitle:] lu 
state aid under the provisions of Section 4332 of the Code of Iowa, 1931. 

SCHOOLS: School warrants: ·warrants stamped "unpaid for want of. funlh;." 
July 10, 1933. County Attorney, CJ"esco, Iowa: We have your request for 

opinion on certain propositions and we will answer them in their order. 
1. Where the funds of a school corporation are tied up in a closed bank, 

the school board may issue warrants to the amount of their anticipated rev
enue and have them stamped "unpaid for want of funds," the anticipated 
revenue being, of course, the amount estimated to be received from taxation 
plus the amount received from other sources. 

2. Warrants stamped "unpaid for want of funds" should be vaid pro rat:l 
and not in the order of their presentation. 

3. The School Board has no authority to pay current expenses, tlms giving 
priority to subse·quent warrants, but should issue to such claimants a war
rant to be stamped. 

4. There is nothing illegal in a township school treasurer depositing funds 
in a national bank now in the hands of a conservator if tho national bank 
will pay tho 2% interest provided in the Sinking Fund Act, as a trca:mrcr 
of a public body is required under this act, to deposit the money in a b·u!l' 
that will pay this interest, and under a recent act of the Legislature, the 
1mblic body may go any place in the state to devosit its money in order to 
deposit it in a bank that will vay this interest. In view of the fact th" l 
there are hundreds of banks in Iowa open unrestricted a!lll can pay interest., 
we would deem it unwise for a vublic body to deposit in a national banh 
operating under a conservator. 

SCHOOLS: Stamped warrants . 
.July 10, 1933. County Attorney, JJ!t. Ayr, lmca: You :ulvise that the Sehoul 

Bo:trd has $21,700 in the General Fund in the l\1t. Ayr State Dank which is now 
tied up because the bank is under Senate File 111. You further advise tint the 
funds of the Board are exhausted and that there are outstanding warrants 
of approximately $9,500. You state that $16,000 has been levied for the Gen
eral Fund for this year ancl out of that will be received about $1:l,OOO, and tlnt 
in addition thereto, about $12,000 will come in during the summer months 
for tuition. You ask whether the Board has the power to issue warrants antl 
the manner of their collection. 
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The Board will have the power and au~lwrity to issue warrants so long 
as the warrants issued do not exceed the anticivated revenue. These war, 
rants, when funds arc not available, may be stamped ''Unpaitl for want of 
funds" and arc to be paid pro rata when funds are available. 

July 10, 1933. Se~:urities Department, Des Afoines, J01ca: \Ve have received 
your request of l\Iay 1st for an opinion interpreting certain phases of the Iowa 
Securities Act. 

\ uHr l.ctter prGoents three separate questions which we will disc·uss in illl' 

onler in which they <lJl!Jear in your inquiry: 
1. Do dealers in secm·ties have the. right to purchase unregistered stock 

in Lheir own name and for themselves, and then sell it as their own property'! 
It is the opinion of this office that they may not do so. The contention of 

the dealers is that they have the constitutional right to dispose of their own 
vroperty. However, it is the law that the dispos;~l of their property may be 
regulated and for that re.1son, dealers must comply with the Iowa Se8urities 
Act in selling stock, even though they own it in their own right. 

This dectriue is illustrated in the case of State vs. S7CCIIS011. 172 l\Iinn. 277, 
21:. N. W. 177, \vherein the court said: 

"\Vhile it is recognized everywhere that the owner has the right to sell 
or <lispose of his property when and to whom he pleases, it is also recognized 
everywhere that the manner of exercising that right may he regulated by law 
and that he may he restrained from making such use or <lispositiou of his 
]Jroperty as will \Je injurious to the community, ami may be required to 
toomply with reasonable regulations deemed necessary for the prevention of 
frauds, or for the protection of the general public." 

Tho case of Kerst vs. Nel~on, lil :\1inu. SOl, 213 N. W. 904, contain~ the fol· 
lo\ving Llnguag..: which is an an_,\\'e: to the above qu~stion: 

"If the public is to be protected, sales by the owner of securities must be 
regulated, as well as sales by the owners' representatives. An investor is 
iujured in the same way, when he buys a worthless security from one or 
the other. The dwracter of the security offered for sale is the important 
consideration. If the security is within the scope of a statute which is a 
valid exercise of the police power of the state, the seller must obey the law, 
whoever he may be." 

1t iE the opiuion of this office that the Iowa Securities Act does not interfere 
\\ ith the dt>alers' constitutional right t<' dispose of their own pro vert~'. It i.l 
a regulation of the right to diSJlOSC of their property which must ]Je complied 
Will!. 'l'l:e!efore, dealers may dis·pose of stock which th<'Y own only in acconl, 
ante w_i.!ll the provisions of the Iowa Securities Act. However, if the trans· 
action is isolated and not macle in the course of repeated ami successive sales, 
a dealer may come within the exception ]Jrovided in Section 8581, C-5, sub, 
section c of the Code of Iowa, 19:H. That section states an exception to the 
act, as follows: 

"c. An isolated ·transaction in which any security is sold, offered for sale, 
subscription or delivery by the owner thereof, or by his representative for the 
owner's account, such sale or offer for sales, subscription or delivery not be
ing made in the course of repeated and successive transactions of a like char
acter by such owner, or on his account by such representative, and such owner 
or representative not being the underwriter of such security." 

The section quoted above will be considered mom in detail in a later por· 
tion of this opinion. 

2. Do dealers who have specific authority from the owners of stock, author· 
izing them to act as the owners' agents, come within the exception clause of 
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the Iowa Securities Act known as Subsection c of Section 8581, C-5 of the 
Code of Iowa, 1931'? 

It is the opinion of this office that dealers may sell for owner:; unregistered 
securities under the provision of Section 8581, C-5, Subsection c, set out in 
full in the preceding paragraphs of this opinion. 

If the transaction is an isolated one and the owner is not engaged in repeated 
and successive transactions of a similar character, dealers may act as his 
representative in making the sale. Under the plain language of the statute, 
a sale by the owner or his 1·epresentative is exempted from the operation of 
the statute, in isolated transactions. Dealers may act as the owner's repre
sentatives and in such a case, the only· test as to the legality of the transac
ti~n whether or not it is an isolated one and not one of a serie~ of similar 
transactions. It is, therefore, the opinion of this office that dealers, who have 
specific authority from owners desiring to make a single isolated sale of 
securities, have the right under the section set out supra to represent the 
owners and make the sale. 

3. Does a real estate dealer, not licensed as a dealer in securities, and who 
receives no commission for buying or selling securities, have the right to 
purchase building and loan association stock for the purpose of selling it at 
a profit under the Iowa 'Securities Act? It appears that he is engaged in re
peated and successive transactions. 

Basing our opinion entirely upon the statement of the above question and 
upon the facts set out in your Jetter, it is the conclusion ot' this office that. 
such a dealer violates the Iowa Securities Act. It is apparent that he does 
not come within the exception or exemption of Section 8581, C-5, Subsection c, 
of the Code of Iowa, 1931, supra. There is no other exception which could 
be applicable. The fact that the real estate dealer purchases the stock out
right is not determinative of the question. The determining factor is whether 
or not the transaction is an isolated one, or is one of a series of like character. 

The case of State vs. Barrett (Ore.), 254 Pac. 198, is a case on all fours with 
the question as propounded. The exception in the Oregon Securities Act is 
almost identical in language with that of the Iowa section involved. There, 
the court said, in discussing the .Oregon statute relating to exempt transac
tions: 

"There was sufficient evidence offered to show that the defendant in 
dealing with this stock was not within the provisions, even though there 
had been evidence of his ownership of it. His course of dealing with the stock 
consisted of repeated and continuing transactions, all looking to the sale and 
transfer of the stock to the public generally." 

The case of State vs. Swenson, supra, contains the following interpretation 
of the phrase, "repeated and successive transactions,": 

"Isolated sales are excluded; but a sale is not to be deemed an isolated 
sale where it bears such a relation to other similar sales accruing sufficiently 
near the same time as to constitute one of a series of the associated acts for 
promotion of the same project." 

It is apparent, therefore, that the real estate dealer who buys building 
and loan association stock for the purpose of reselling it to the public at 
a profit in repeated and successive transactions is guilty of a violation of 
the Iowa Securities Act. Such a real estate dealer should be required to 
qualify as a dealer and obtain a license under the Iowa Securities Act. 

There is no definite formula for determining whether transactions are re
peated and successive, within the meaning of the statute. Each case must I.Je 
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determined on its own facts. It appears that this case does not come within 
the exception, since there are admittedly repeated and successive transactions. 

July 10, 1933. Superintcnclent, Securities Department, Des Moines, IiJlca: 
We l1ave received your request for an opinion upon the following question: 

"Must a company distributing school supplies obtain a license, as provided 
in H. F. 475, in order to sell stock in their company to merchants who are to 
retail their products? It is the plan for the salesmen to sell stock to each 
merchant who is to act as the agent for the supply company." 

It is the opinion of this office that such plan does not come under the terms 
and provisions of H. F. 475. That act provides for the regulation, supervision, 
and licensing of persons, firms and corporations which sell, or offer for sale, 
memberships or certificates entitling the holders to purchase merchandise, 
materials, and equipment upon a "cost plus," or discount basis. It is only when 
the offered memberships and certificates are issued to the "public generally" 
that the statute applies. 

It is the opinion of this office that the term "public generally" was not in
tended to refer to such a limited portion of the public as local dealers in 
school supplies. Such dealers are a very small portion of the "public." 

Bouvier's Law Dictionary defines "public" as follows: 
"The whole body politic or all the citizens of the state. The inhabitants of 

a particular place." (Vol. 3, page 2763, 3rd Ed.). 
Corpus Juris defines the word "public" in this way: 
"In one sense, the 'public' is everybody; and accordingly 'public' has been 

defined or employed as meaning the body of the people at large; the com
munity at large; without reference to the geographical limits of any corpora
tion like a city, town or county; the people; the whole body politic; the 
whole body politic or all the citizens of the state." 

"In another sense, the word does not mean all the people, or most of the 
people of a place, but so many of them as contradistinguishes them from a 
few. Accordingly, it has been defined or employed as meaning the inhabitants 
of a particular place; all the inhabitants of a particular place; the people of 
the neighborhood." 50 Corpus Juris, 844. 

We have found no authority or definition of the word "public" which would 
authorize its use when referring to a particular class or group of the com· 
munity at large. Therefore, a company handling school supplies anrl sellinp; 
stock to merchants is not selling, or offering to sell, to the public generally 
memberships or certificates of membership entitling U:e holder thereof to 
merchandise and materials, equipment and/or services on a discount or cost 
Illus)>asis, within the meaning of H. F. 475. 

In our opinion, it was not the intention of the legislature, as expresseu in 
the language of the act, to permit those operating under H. F. 475· to limit 
their activities among such a restricted portion of the public generally, as 
is proposed in. the plan submitted to you. 

STOCKS: Pref!')rred stock. Non-cumulative. 
July 10, 1933. Secretary of State, Des Moines, Iowa: I have your request 

for an opinion as to whether or not non-cumulative preferred stock is against 
public policy. 

Divirlends on preferred stock may be either cumulative or non-cumulative. 
Fletcher's Cyclopedia Corporations, Vol. 12, page 186; 
Coggshall vs. Georgia Land and Investment Company, 14 Ga. Appeals, 

637; 82 S. E., 156; 
17 American Bar Association Joumal, 12G-12!J; 25 Ill. Law Hoview, H8 

to 164. 
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The definitions of and distinctions between cumulative and non-cumulative 
preferred stock arc well recognized and established. 

Fletcher's Cyclopedia Corporations, Vol. 12, pages 186 and 187. 
Where the dividends are non-cumulative the corporation has no right to 

accumulate a reserve fund from earnings which ·would otherwise be pail! 
out as dividends to the holders of common stock, and afterwards use it to 
pay dividends to the preferred stockholders, when the net profits of the ye:u 
for which the dividend is declared are not sufficient for that purpose. On 
the other hand, when the reserve fund is accumulated in whole or in part 
by the cutting down of dividends which would otherwise have been paid to 
preferred stockholders, that fund so far as it represents moneys so retainell 
is available for the subsequent payment of dividends upon the preferred stock· 
and if the holders of non-cumulative preferred stock have an absolute right 
to dividenlls whenever in any year the net earnings arc suf'ficient to pay them, 
the directors having no discretion in the matter, the right to them is not 
lost because the directors failed to declare them in any year, and the fac!t 
that the directors thereafter declare a lump dividend covering the ye:~rs 

during which no dividends were paid, is not a violation of the vrovisions 
making the dividends non-cumulative. 

Fletcher's Cyclopedia Corporations, Vol. 12, pages 189 to 1!ll. 

Nowhere do the textbook writers or the decisions of the courts hold that 
non-cumulative preferred stock is against public policy. Non-cumulative pre
ferred stock is recognized the same as cumulative preferred stock. It is en
tirely a matter between the company offering the stock for sale and the pros
pective stockholder as to whether he shall purchase cumulative or non-cumu
lative preferred stoclc The matter of public policy does not enter the picture 
at all. 

Therefore, it is the opinion of this Department that non-cumulative preferred 
stock is not against public policy. 

July 11, 1933. ~Iotor Vehicle Department, Office of Secrctm·y of Slate, lJcs 
llfoines, Ion·a: This will acknowledge receipt of your request for the opinion 
of this Department, under date of the tenth inst., on the following question: 

""Where does the responsibility rest for a load of merchandise perishable or 
otherwise in the case where a motor vehicle is held pending the trial of tlw 
driver for violation of the Motor Vehicle statutes or where the operator is re
quirell to unload part of the load because of excessive weight? 

"Would the inspectors of our Department be liable? 
In the case where there is a violation of the law and loss results by reason 

of the fact that the goods are perishable, no liability would attach to your 
inspectors nor to the State of Iowa, unless they became custodians of the 
merch:mdise. This is also true of local officers who assist inspectors of your 
Department. The liability would rest upon the driver or the custodian of 
the merchandise and the fact that there is a loss is que to the fact that there 
is a violation of the law due to overloading or any other violation of the 
;\lotor Vehicle Laws of the State. · 

Accordingly, in the case of your inspectors stopping a truck and hollling the 
driver, the only interest is in seeing that the '<lotor Vehicle Laws of this state 
are not being violated. 

July 11, 1933. County .ltturncy, Cedar RaJJicls, Iowa: This will acknowlcllge 
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receipt of your letter of the tenth inst., to this Department, in which you ask 
for an opinion on the following question: 

"A road house keeper is not within the corporate limits of any city or 
town, forms what he calls a 'club' which is incorporated. The various holders 
of stock or 'members' are permitted to purchase beer and bring it to the 
road house and keep it there. The road house keeper has nothing to do with 
the sale of the beer, but he does make a charge to the 'members' for refriger
ating the beer and serving it to them." 

Is this a violation of House File No. 587, as amended by House File No. 
611, Acts of the 45th General Assembly? 

In the opinion of this Department, this is an evasion of the spirit and intent 
of the act. 

No one can be a dealer in beer, without having a permit am! the act defmes a 
"dealer" in Section 5, of the act, as follows: 

"e. 'Dealer' shall mean any person, firm or corporation, other than a brewer, 
bottler, wholesaler or retailer, who shall sell, barter, exchange, offer for sale, 
have in possession with intent to sell, deal or traffic in beer containing not 
more than three and two-tenths (3.2%) per centum of alcohol by weight, not 
to be consumed in or upon the premises where sold." 

In keeping with the provisions of this section, the owner of a road-house 
handling beer in the manner described by you, certainly is dealing or trafficing 
in beer and to all intents and purposes such trafficing would b(} equivalent 
to sale and we feel that such a practice indulged in without a Class "B" 
permit, is a violation of the provisions of the act. 

July 11, · 1933. County Attomey, Ida Grove, Io1ca: This will acknowledge 
receipt of your request, of the sixth inst., for the opinion of this Department, 
on the following question: 

"Can the holder of a class 'B' permit to sell beer, upon selling the business 
in which he is engaged, trans.fer the permit to sell beer to the purchaser of 
said business and can the purchaser thereof continue to sell beer under the 
transferred permit? Or must the purchaser make application for a new permit 
and obtain a new permit in order to sell beer?" 

In the opinion of this Department, a permit to sell beer, under House File 
No. 58'7, as amended by House File No. 611, cannot be transferred from one 
person to another. In the case of a Class "B" permit holder, there is certain 
qualifications, which must be met, which are personal. In this connection, 
we wish to refer you to Section 11 of the act, which provides for the submitting 
of a written application for a permit of this class and requires that certain 
qualifications be established by the all}Jlicant. See Subdivisions A, B, and C, 
under Section 11, and also Subdivision A, under Division 2, of this section. 
Under Division 3, there is a requirement, relative to the bond. 

It will be necessary for the purchaser to make application for a new permit 
and there is no provision, in the act, under consideration, for a refund or 
credit to be allowed on the permit previously granted. 

While you do not ask this question it may arise in the future in your 
county and the situation is, as follows: 

'Vhere the permit holder desires to change his location. 
In such an event, we are of the opinion that if the qualifications, u'nder 

Section 11, are met, particularly, Snhtlivisions D, E, and F, under Division 1, 
and Subdivision ll, under Division 2, such a change of location is allowed. 

This matter can be called to the attention of the city authorities, granting 
the permit, and the .change can be made on the record~. if the qualifications, 
as outlined herein, are met. 
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July 12, 1933. JJoarcl of Conservation, Des Moines, Iowa: This will ac
knowledge rcceivt of your letter of the tenth inst., in which you request the 
opinion of this Department, on the following matter: 

Section 1812, of the Code of Iowa, 1931, gives jurisdiction over meandererl 
streams and lakes and lands 'bordering thereon not used by some other state 
b'Jdy .for state purposes, to the Board of Conservation. 

Chapter 448 provides for the sale of islands and abandoned river channels. 
Section 1812 changed the duties in Chapter 448 of the Code to the Board 

from the Secretary of State and the Board has been selling abandoned river 
channels under the procedure set out in Chapter 448. 

"What effect will Chapter 34, Acts of the 45th General Assembly, have on 
this situation and what is your opinion as to the proper procedure to follow 
in order to sell abandoned river channels at this time?" 

· House File No. 278, which is Chapter 34, Acts of the 45th General Assembly, 
repeals Section 1824, of the Code of Iowa, 1931, and permits the Executive 
Council, upon the recommendation of the Board of Conservation, to sell, trade 
or exchange state-owned lands, under the jurisdiction of the Board, and Ilro· 
vides for the use of the proceeds for such sale or transfer and for the issuanco 
of patents therefor. Sale or exchange of public lands under the jurisdiction 
of the Board is permitted and the procedure, as we view it, would be that a 
resolution to sell or exchange public lands, being considered by the Board 
of Conservation, upon a majority recommendation of the Board, and in this 
resolution, the Executive Council, should be stated the following: 

1. That the public land is under jurisdiction of the Board. 
2. That, in the judgment of the Board, it is undesirable for conservation 

purposes. 
3. That it has not been surveyed and platted, at state expense, as part 

of the conservation plan, and it is not now in the process of rehabilitation 
and development as authorized by a special legislative act. 

4. A recommendation as to terms, conditions and consideration of the 
sale or exchange. 

5. A request to the Executive Council that such a sale or exchange be 
made. 

6. A request to the Secretary of State that, in the event the Executive 
Council approves the sale or exchange, a patent be issued. 

7. The disposition to be made of the proceeds of any such sale or exchange, 
in accordance with the provisions of Chapter 87, of the Code of Iowa, 1931. 

8. That the Resolution has been passed in accordance with House File 
No. 278. or Chapter 34, Acts of the 45th General Assembly. 

You will note from a reading of Chapter 34, Acts of the 45th General Assem
bly, tint the Executive Council may approve or disapprove, as the wording 
of the act is, as follows: 

"The Executive Council may, upon a majority· recommendation of the Board 
of Conservation, sell or exchange * * * * * * *" 

This leads us to the conclusion that it is a matter of discretioil to be exer• 
ciscd by the Executive Council. 

We feel that the resolution outlined, as set out herein, would be sufficient 
if the facts were such as to bear out the stat~ments made in such a resolution 
and if r~commended by a majority of the Board of Conservation, the Executive 
Council could pass on the question of whether or not to sell or exchang~, and 
if the authority is granted, could make the sale or exchange. The Council 
could direct the Secretary of State to issue patent for the land. 

July 12, 1933. County Attorney, Fairfield, Iowa: This will acknowledge 
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receipt of your letter of the eleventh inst., in which yon ask for the opinion 
of this Department, on the following matter: 

·what is the status with reference to the sale of ncar h2er, :1t the prescmt 
time? 

·what, if anything, have district courts done with regard to near beer? 
We note that you state that you are about to commence proseeutions on 

different parties for the sale of near beer in your county. 
In the opinion of this Deriartment, Section 5, Division (i), of House File 

No. 587, as amended by House File ~o. 611, Acts of the 45th General Assembly, 
controls in this situation and includes all malt products regardless of the 
percentage of alcohol by weight or volume. Division (i), of Section 5, is, as 
follows: 

" 'Beer' shall mean any liquid capa·ble of being used for beverage purposes 
made by the fermentation of an infusion in potable water of barley, malt and 
hops, with or without unmalted grains or decorticated and degerminated 
grains containing not more than three and two-tenths (3.2%) per centum of 
alcohol by weight." 

This section of the act placed all beer, ale, porter, stout, or any other malt 
liquor containing not more than three and two-tenths (3.2%) per centum of 
alcohol by weight, under the provisions of this act. 

Prosecutions would lie for anyone selling so-called near beer without a 
permit and Section 38 of the act provides for the penalty. 

July 12, 1933. County Attorney, Marslwlltou;n, Iowa: This will acknowledge 
receipt of your request for an opinion, under date of the eleventh inst., on 
the following questions: 

1. Can a class "B" or a class "C" permit holder, under House File 587, as 
amended by House File No. 611, transfer froni one place of business to an
other in the same city or town? 

2. Can a holder of a class "B" or a class "C" permit, under the Act referred 
to above, transfer his place of business from one city or town to another city 
or town in the same county? 

In the opinion of this Department such a transfer of the place of business, 
as presented in your Question No. 1, could not be- construed to be a cancella
tion or a forfeiture of a permit and the city or town council would make this 
transfer, if the permit holder met the requirements, under Subdivision B, 
Division 2, of Section 11, of the Act, which is relative to the health and fire 
regulations on the building to be used by a Class "B" permit holder. In the 
case of a Class "C" permit holder, Section 12 has the same provisions. This 
transfer would have to be made a matter of record in the City Hall. The 
same procedure would have to be followed as in the case of a fire where a 
building was damaged and it is necessary for a permit holder to transact 
his business in a new location. 

In answer to your Question No. 2, will say that Class "B" and Class "C" 
permits are granted by the city or town council and this would be a matter 
of the records to' be kept in each city or town granting permits. However, the 
money would be allocated to the- General Fund and, hence, it would follow 
that a transfer from one city or town to another city or town in the same, 
county could not ·be done, under the provisions of the act, under consideration. 

SCHOOLS: Tuition: Out of district. 
July 12, 1933. County AttoTney, Iowa City, Iotca: We have your request 

for opinion on the fojlowing proposition: 



2fiG REPORT OF THE ATTORNEY GENERAL 

A resident of a school district in this county which does not afford high 
school facilities, adopted her sister'H son, adoption proceeding being had in 
the State of Texas. The boy's father and mother, both live in Texas, but 
are divorced. The boy has been living in this county with his aunt who was 
tile person adopting him, for at least a year. She furnishes his sole support 
and gives him a home. She is a legal resident of the school district. The 
boy has been attending high school in Iowa City. The boy. is 17 years old. 
His aunt has filed affidavit that the proceedings for the adoption of the boy 
are pending in Texas and will not become permanent until a year from the 
time such proceedings were instituted. Can this minor establish a school 
domicile in Iowa with his aunt prior to the time the adoption papers are legal, 
and is the school district in which the boy and the aunt reside liable to the 
district furnishing high school facilities, for the tuition of this boy? 

Section 4275 of the Code provides as follows: 
'"High school outside home district. Any person of school age who is a 

resident of a school corporation which does not offer a four year high school 
course, who has completed the course as approved by the department of public 
instruction for such corporation, shall be permitted to attend any public 
high school or county high school in the state approved in like manner that 
will receive him, or may attend any public high school of equivalent standing 
in an adjoining state, if said school in the adjoining state be nearer to the 
pupil's residence than any approved public high school in the state of Iowa." 

Section 4277 of the Code provides as follows: 
"Tuition Fees-payment. The school corporation in which such student 

resides shall pay from the general fund to the secretary of the corporation in 
which he shall be permitted to enter a tuition fee of not to exceed twelYe 
dollars per month during the time he so attends, not exceeding a total period 
of four school years. Such tuition shall not exceed the average cost of tuition 
in such high school. The secretary shall deliver to the treasurer such tuition 
fees with an itemized statement on or before February fifteenth and June 
fifteenth of each year." 

The sole question then is whether this boy resides in the district as con
templated by the above two sections. The residence required under our school 
law is not such residence as would be required to establish a right to vote or 
which would fix liability of a city or county for the support of a pauper, or 
for the purpose of determining the rights of administration of his estate. The 
right to attend school is not limited to· the place of the legal domicile. A 
residence even for temporary purposes in a school district, is sufficient to 
entitle children to attend school there. 

It is clear, we believe, that this boy is not living in the district primarily 
for the purpose of obtaining free schooling, as that is only incidental. He 
is living in the district because he is supported by his aunt and is to be her 
child ·by adoption as soon as proceedings are consummated so we do not have 
the question of a child being sent to a school district by parents residing out 
of the district solely for the purpose ef taking advantage of the free schools 
there. 

It is true, we believe, that a man might leave his legal domicile for a tempo
rary purpose and reside in another part of the state, yet his children would 
not be obliged to attend the school of the legal domicile, as within the mean
ing of the school laws, they could attend school in the district where he 
temporarily resides and the only requirement so far as residence· is concerned, 
is dwelling in the school district, as every child of a school age in this state 
is entitled to attend the public schools in the district In which it actually 
resides, whether that be the place of its legal domicile or the legal domicile 
of its parents or guardians or not. 
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It is therefore, the opinion of this Department that the School District in 
which the boy and his aunt reside is liable to the district furnishing high 
~chool facilities for the tuition of this boy. 

BONDS: Public bonds. 
July 12, 1933. Governor of Iowa, Des Moines, Iowa: The letter of the 

Chairman of the Charity Fund Committee directed to you has been handed to 
me with the request that an opinion of this office be given you with reference 
to the subject matter thereof. 

This letter states that poor fund warrants amounting to $211,000 were placed 
in judgment in the usual manner. F'ive per cent bonds were offered by the 
'"ounty but until very recently there were no bids for the bonds but that now 
a bill of 98, or a sum of $4,200 less than par has been made. The letter 
farther states that the Charity F'und Committee of the Chamber of Commerce 
has agreed to pay to the purchasers of the bonds the $4,200, being the differ· 
ence between the bid of 98 for the $211,000 of bonds and the par. 

The letter further states that in case they could be assured that they will 
not be held personally liable for their action, the Board of Supervisors would 
he willing to authorize the payment of a bill from the charity fund for the 
$4,200 which was advanced by the charity fund to complete the sale of these 
.iuclgment bonds. 

Section 1175 of the Code provides as follows: 
"Selling price. No public bond shall be sold for less than par plus accrued 

interest." 
Section 1176 provides: 
"Commission and expense. No commission shall be paid, directly or in

directly, in connection with the sale of a public bond. No expense shall be 
contracted or paid in connection with such sale other than the expenses 
incurred in advertising such bonds for sale." 

Section 1177 provides:. 
"Penalty. Any public officer who fails to perform any duty required by 

this chapter ·or who does any act prohibited by this chapter, shall be guilty. 
of a misdemeanor." 

It is clear from the above sections that the board has no right or authority 
to sell the bonds for less than par plus accrued interest. It would not seem 
so important that the bo:ud should determine the source of the money to be 
paid for the bonds so long as the bonds Aell at par plus accrued interest. 

It is not clear from the Jetter what connection the Board of Supervisors 
has with the Charity Fund. There is nothing to indicate that it is a county 
fund over which the board has any control, and I assume the board has nothing 
to tlo with this fund except as it has been placed at the disposal of the board 
by the Charity Fmul Committee. The board may be assured its members 
will not be held personally liable for their action if they comply with the 
ahove statutes. 

MOTOR VEHICLE TRANSFER F'EE (PUBLIC BODIES). Governmental sub
divisions of the state are not required to pay the fifty cent transfer fee 
prescribed 'bY Section 4%3 of the Code. 
June 13, 1933. Su]Jerintenllcnt, Motor Vehicle De1mrtment, Des Moines, Iowa: 

Acknowledgment is made of receipt of your letter of the ninth inst., requesting 
the opinion of this Department on the following proposition: 

"The question has come to ns as to whether when a public body purchases 
an automobile from a dealer or used dealer and a transfer is necessary, the 
charge of fifty cents should be made against the public body or whether 
it should be waived." 
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In seeking a solution to this question, reference should be made to Section 
4867 of the Code, which exempts subdivisions of the government of the State 
of Iowa from the payment of the fees prescribed by that chapter, which is 
Chapter 251. Section 4962 requires the purchaser of a motor vehicle which 
has been licensed to join in a notice to the county treasurer and. "at the same 
time make application for the transfer of the motor vehicle and for a new 
certificate of registration." Section 4963 requires the applicant to pay a fee 
of fifty cents for the transfer. It is clear from these statutes, first, that the 
transferee of a licensed motor vehicle is required to make application for a 
transfer of the license and that the fee is fixed at fifty cents for such transfer; 
and second, that ·subdivisions of the government of the state are not required 
to pay the fees prescribed by Chapter 251, and the fees thus prescribe] are 
not only the regular motor vehicle license fee, but also, the transfer fee. 

Our conclusion is, that governmental subdivisions of the state, should not 
be required to pay the fifty cent transfer fee prescribed ·by Section 496:.! of 
the Code. 

PUBLICLY OWNED MOTOR VEHICLES: Labels in conspicuous place. 
June 19, 1933. Superintenrlt'nt, The 1Vomen's Reformatory, Rocktcell City, 

lotca: We have your letter of June 1st in regard to House File No. 26, Forty
fifth General Assembly. 

Yon advise that the Women's Reformatory is a penal institution for women 
criminals of the State of Iowa, and that you are located on a farm with no 
walls or guards and only matrons in charge of cottages; that at different times, 
the inmates escape and it is necessary to use motor vehicles to apprehend them. 

Yon further advise that these inmates naturally have friends and that if 
the motor vehicle of the institution seeking to apprehend them bore a name 
or any other sign of its ownership, that it would seriously interfere with your 
opportunity to apprehend the criminal, as the criminal would· be advised 
by friends that the car was in a particular locality, if the eriminal herself 
did not see the car. Your question then is whether such cars used for the 
apprehension of escaped inmates must bear the two labels provided for in 
House File No. 26. Section 2 of that act provides as follows: 

"All publicly owned motor vehicles shall bear at least two labels in a con
spicuous place, one on each side of said vehicle and the lmreau, department 
or commission using it. This label shall be designed to cover not less than 
one square .foot of surface. This section shall not apply to any motor vehicle 
which shall be specifically assigned by the head of the department or office 
owning or controlling it, to enforcement of police regulations." 

.Police regulations are defined by courts as those regulations that look to 
the public health, safety and morals and to the prevention of damage to the 
public or third persons and also such regulations as relate to good govern
ment. 

We presume that your institution has certain regulations for the return 
of escaped inmates and as to what shall be done with any inmate that has 
been returned after an escape or attempted escape and apprehension of escaped 
inmates of your institution pursuant to such regulations, is clearly the en
forcement of a proper police regulation. 

It is therefore, the opinion of this Department that any motor vehicle which 
has been specifically assigned by you, as Superintendent of The ·women's Re
formatory, to the apprehension of escaped inmates of your institution, need 
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not bear the label provided for in House File No. 26, 45th General Assembly. 

Anyone fishing on a private dock without the owner's consent is a trespasser. 
June 20, 1933. Boanl of Conscn·ation, Des Moines, Iowa: The question pre

sented is, as follows: 
"Does a fisherman trespass when on any dock built by private parties or 

does the builder trespass on public property?" 
Section 1799-b2, of the Code of Iowa, 1931, requires that a construction permit 

must be secured by anyone desiring to erect a private dock. However, there 
is no license fee paid to the state for the use of such dock or pier. A riparian 
or littoral owner has the right of access to the water abutting his propertY' 
and one manner in which he may exercise the same is by the building of a· 
private dock or pier. 

40 CYC., at Page 565, under the title "\Vaters," states, as follows: 
"* * * * * * Such an owner (riparian rights in navigable waters) has the 

right of access to the navigable part of the stream from the front of his lot, 
and, provided he does not impede or obstruct navigation, to builrl private 
wharves, landings, or piers, or use the water of the stream for any proper pur
pose. But his enjoyment of these rights is subject to the public easement of 
passage or right of navigation; and to the right of the public to use the stream, 
when suitable for such purposes for fishing and taking ice, and for boating, 
skating, ·bathing, and other sports." 

130 Iowa 603 is the case of The Board of Park Commissioners of the City of 
Des Moines, Iowa, vs. The Diamond Ice Company, et al. The decision in this 
case is, in part, as follows: 

"All persons have a common right to the legitimate use and enjoyment of 
a stream the title to which is in the state, but no one will be permitted to 
exercise a single right to the exclusion of all others, and it is the duty of the 
state to enact such laws as will preserve its use to all persons and for all 
purposes." 

In the opinion of this Department no riparian or littoral owner could so 
use his right of access to a stream or lake in such a way as to prohibit the 
use of the public in and to the stream or lake as it abutts his property, that 
Is, the public has a right to use the ·water in front of a riparian o.r littoral 
owner's land for any of the purposes as set forth above in the quotation from 
the title "Waters" in 40 CYC. However, the riparian or littoral owner has the· 
right of access and in accordance with the laws in such matters has a right 
to construct a private dock and use the same for private purposes and in this 
connection should secure a construction permit, as required in Section 1799-b2 
of the Code. 

40 CYC., at Page 901, .Management and Use-Right to Use, states, as follows: 
"\Vharves or landings may be either private or public in their nature, 

although owned by an individual; and the question whether they belong to 
one· or the other class depends upon the purpose for which they were build, 
the uses to which they have 'been applied, the place where located, and the 
character of the structure. lf public, the owner is under obligations to con
cede to others ·the privilege of using it on payment of reasonable wharfage; 
if private, he has the right to the exclusive use and enjoyment, or to permit 
such individuals to enjoy it as he sees proper, even though the wharf extends 
beyond low-water mark, and was erected without the consent of the state, 
and even though there may be no other wharf at the place. Nor can the 
public obtain an adverse right as against such owner by mere user. To ob
tain it there must 'be an intention on the part of the owner to dedicate the 
Property to the use, of the public, and there must be an acceptance of such 
dedication on the part of some public authority, which may sometimes be 
implied, and in the absence of such dedication anrl acceptance the. nse will 
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be regarded as under a simple license, subject to withdrawal at the pleasure 
of the owner by giving reasonable notice. And after he has given such a 
notice to an indivdual, and thereby revoked the license as to him, an entry 
of the latter upon the wharf is a trespass for which an action will lie. But 
it is otherwise before notice has been given." 

·where a riparian or littoral owner builds a dock or pier into the water from 
his own property and has, as provided in this state, a construction permit 
for the same, it is our opinion that it constitutes private property and that 
he may decide who is to have the use of this dock or ]Jier. 

Accordingly, in the case of such a private dock o,r pier, the riparian or 
. littoral owner would not J.Je trespassing on public property, while anyone fish

ing on any such dock, without the owner's consent, would be a trespasser. 

BEER: Sale by County Agricultural Fair Association. 

June 20, 1933. County Lltfonzcy, Gnttcnbcrg, Tozra: This will acknowledge 
receipt of your letter of the fourteenth inst., in whieh you ask for an opinion, 
from this Department, on the following questions: 

Can the Communia Turn Verein and the Clayton County Agriculture Fair 
Association sell beer? 

You state that they are both located outside the corporate limits of a city 
or town. 

In th~ opinion of this Department, there is no provision made, in the rc· 
cent enactment of the 45th General Assembly, legalizing and regulating the 
manufacture and sale of nonintoxicating liquors, whereby either one of these 
associations can receive a permit to sell beer. There is no agency designated, 
who could issue such a permit. You will note, from a reading of the act, 
under consideration, that Class "A" permits are issued by tho Treasurer of 
State to wholesalers only. Class "B" and "C" permits (retail) which include 
the special permits to hotels, inns and taverns and to clubs within the city 
limits are issued by the city or town council. Dining and buffet car permits 
are issued by the Treasurer of State. In the case of a golf or country dub, 
outside the city limits, the permits are- issued by the Board of Supervisors of 

. the county. There is no provision for the issuing of such a permit, as sug
gested by you. 

Can a permit be issued to the Elkader Golf Club, which is located within 
the corporate limits of Elkader, Iowa? 

Section 19, of the act, under consideration, provides, as follows: 
"Sec. 19. No club shall be granted a class 'B' permit under this Ad: 

a. If the premises occupied by such club are not wholly within the 
territorial limits of the city, town or special charter city to which such 
application is made: provided, however, that a golf or country club located 
outside the territorial limits of the city, town or speci:tl charter city may 
be issued a class "B" permit by the local Board of Supervisors, and 
further provided that all of the permit fees authorized under this para
graph shall be collected and retained by the county in which such golf 
or country club is located and credited to the general fund of said county 
and provided further that such golf or country club shall comply with the 
restrictions contained in the succeeding paragraphs of this section. 

b. If it is a proprietary club, or operated for pecuniary profit; 
c. Unless it is incorporated under the laws of the State of Iowa, and 

its charter in full force and effect, and/or excepting regularly chartered 
branches of nationally incorporated organizations; 

d.· Unless such club has a permanent local membership of not less 
than fifty (50) adult members; 
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e. Unless the application for such permit is approved by a majority 
of the bona fide members of such club who are present at a regular meet· 
ing, or a special meeting called to consider the same; 

f. Unless it was in operation as a club on the first day of January, 
A. D., 1933, or, being thereafter formed, was in continuous operation as a 
club for at least two (2) years immediately prior to the date of its ap· 
plication for a class 'B' permit." 

You will note the exception "that a golf or country club located outsiclc 
the territorial limits of the city, town or special charter city may be issued 
a Class 'B' permit by the local Board of Supervisors." 

In the case, which you present, the city or town council, of Elkader, could 
issue a permit under the provisions of Sections 19 and 20, of the act, under 
consideration, if the qualifications were met. 

,Can the Elkader Fair Association, located within the territorial limits of 
the city of Elkader, secure a permit? 

If this fair association is within the corporate limits of the city of Elkader 
the city or town council could issue a permit to an applicant in either the, 
"B" or "C" classification, relating to retail dealers, in accordance with Sec· 
tions 11 and 14, in the case of a Class "B" permit, and Sections 12 and 15, in 
the case of a Class "C" permit. The fair association would have to lease, 
certain premises to the applicant and the premises would have to comply 
with the provisions, as set out in the act, under consideration. The question, 
which you present, generally arises where the applicant desires a shorter period 
of time than one year. As there is no provision in the act whereby the fee 
can be reduced, it would be necessary that he pay the fee for the entire year. 

BEER. 

June 20, 1933. County Attorney, Inclcpenclence, Iowa: This will acknowledge 
receipt of your letter, of recent date, in which you ask for an opinion on the 
following question: 

A hotel holding a class "B" permit, under the recent enactment of the 45th 
General Assembly, legalizing and regulating the manufacture and sale of 
nonintoxicating liquors, and the permit holder, who is the owner of the build· 
ing, desires to take over a room, which is part of the building and convert 
the same into a dining room where beer will be served. 

Does the permit holder need another permit to sell beer in this additional 
place? 

In the opinion of this Department, the type of Class "B" permit, which ill 
issued to a hotel, and which is covered in Section 27 of the act, under con
sicleration, should have the entire premises, covered by the hotel, included in 
the permit. If this is so, under such a permit, beer could be served in any 
11art of the hotel on which the owner might decide. It is not necessary that 
the sale of the beverage be confined just to one part of the hotel but it might 
be served in hvo or three dining rooms, as the case might be, and can also 
send beer to the guest rooms, refrigerated, as it is not construed to be a sale 
of beer for consumption off the premises in the case of a permit issued to a 
hotel, inn or tavern. 

Section 23 of the act, under consideration, provides, as follows: 
"Hotels, inns or taverns holding class 'B' permits may serve beer to their 

guests either in the dining room or dining rooms or to any guests duly regis· 
tered at such hotel in the roomR of snc11 guests and snch service for the 
purposes of this Act shall not IJe construed as a service of 'boer for commmp· 
tion off the premises." 
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If by any chance, in the granting of this permit, the entire hotel is not 
recited and designated in the permit, then, the matter should be called to 
the attention of the city council and have this rectified. 

BEER. 

June 21, 1933. County Attorney, Fort Dodge, Iowa: This will acknowledge 
receipt of your letter of the seventeenth inst., in which you ask for an opinion 
from this Department on the following question: 

"lst. A and B are operating a wholesale beer house under an 'A' permit 
and they incorporate the two partners becoming the sole owners of the cor
poration and become the AB company, is the permit that they held as partners 
transferable to the corporation?" 

This Department is of the opinion that the legal distinction, which exists 
between a co-partnership and a corporation, is controlling rather than the 
fact that the members of the co-partnership would later be the sole stock
holders of the corporation. 

It has been the ruling of this Department, in similar cases, that a new 
permit would have to be secured by the corporati.on, as a new legal entity 
has been created. One case in which a new permit has been granted is the 
case of an individual, who, after receivii1g his permit, decided to incorporate. 

"2nd. An 'A' permit holder has the permit to sell beer in a certain location, 
he sells the loca:tion, in this case a road house, can he transfer his permit 
to another location or sell beer at a new location under the permit he had 
for the old location?" 

In the opinion of this Department such a transfer of the place of business 
could not be construed to be a cancellation or a forfeiture of a permit. The 
permit holder would have to abide by Subdivision (b), Division (2), of Sec
tion 11, of the act, which is, as follows: 

"b. That the place or building where he intends to operate conforms to 
all laws, health and fire regulations applicable thereto, and is a safe and 
proper place or building." 
and also comply with other provisions of the act, with reference to the location 
of the place or bui,lding, which would have to be a matter of record at 
the city hall and also the provisions of the act, relative to the name 
of the owner of the building, if such owner is not the applicant, that the 
applicant is the actual lessee of the premises. The same procedure would 
follow as in the case of a fire, where the place of business of the permit 
holder was destroyed. We are of the opinion that this would simply be a 
matter of the records to be kept with reference to the permit, by the clerk 
of the municipality issuing the permit. We assume, of course, that this road 
house is within the city limits. 

"3rd. B, who sold his road house does not wish to go back into the beer 
business until sometime in the fall, will he 'be permitted to allow his license 
to remain dormant until that time? In other words can he avoid paying the 
$20.00 due July 1st, if he wants to use the license in September or October?" 

In accordance with our answer to your Question No. Two, we are of the 
opinion that this matter should be called to the attention of the city council 
so that he may qualify again, with reference to the place or building when 
he engages in business in the new location. 

This procedure, in the event that he desires to operate in a new location, 
\Yhieh, we tal{e it from your letter, is the fact. In the event that he desires to 
start· business in the fall, we are unable to find anything in the act, under 
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consideration, which would allow any rebate or credit for the portion of time 
when he did not actively engage in business. 

BEER. 
June 21, 1!J33. County Attorney, SJJirit Lake, Iowa: This will acknowledge 

receipt of your letter of the fourteenth inst., in which you request the opinion 
of this Department on the following questions: 

"1. Customers phone to A from his own municipality and surrounding 
country, ordering 3.2 beer, to be delivered by A or X who runs a general 
delivery truck. The beer to be in original packages, unrefrigerated and the 
delivery not to be made on Sunday. If A fills these orders is he within the 
law?" 

We take it from this presentation that A, in this case, is either a Class "B" 
or a Class "C" permit holder. We are, therefore, of the opinion that such a 
~ale made by A and the goods delivered by him or his constituted delivery 
system, operated by X, is legal. Either a Class "B" or a Class "C" permit 
holder would have the right to sell beer in the original packages, unrefrigerated, 
in the manner, which you describe. 

"2. A takes orders in his own town for groceries and 3.2 beer, later delivers 
same in original packages and unrefrigerated. Is A within the provisions of 
the law, there being no ordinance to the contrary? Sometimes A delivers the 
beer by general delivery truck, expense paid by purchaser. 'Vhat is the 
rule in that case?" 

In the opinion of this Department this _question is taken care by the answer 
to Question One and we see nothing which would prohibit such a sale and 
delivery. 

"3. A delivers 3.2 beer on Sunday in orginal packages, unrefrigerated, 
the order for the beer having been taken on Saturday preceding, the pur
chaser having (1) a current account at A's place of business, (2) purchaser 
paid for the beer on Saturday at time order was taken, (3) the purchaser 
paid for the beer at A's place of business on Saturday. A to deliver the beer 
on Sunday either ·by his own delivery truck or •by a general delivery truck 
or purchaser is to take the beer away himself on Sunday. Is any one or all 
of these proceedings within the law?" 

In the opinion of this Department all methods, presented in this question, 
are evasions of the law and we construe this question as being one which 
would come under the laws of sales as set out in the Code of Iowa, 1931, 
and that there can be no completed sale without delivery. That is, the de-
livery is an essential part of the completed transaction and thus we would 
construe all the methods, which you suggest, as evasions of the law, as there 
is no delivery of the merchandise at the time the order is taken but the' 
delivery is made and the sale completed on a day when the sale of the beverage 
is prohibited, as set out in Section 24 of the act, under consideration, which is, 
in part, as follows: 

"* * * * * * . nor shall any such beer be sold to any person. between the 
hours of twelve o'clock midnight on Saturday night and seven o'clock of the 
following Monday morning." 

"4. K has a class 'B' permit under H. F. 587 as amended by H. F. 611. 
D comes into K's place of business on Saturday, pays K for one bottle of 3.2 
beer, D hands it back to K, asking K to keep it in his ice box for him, D, till 
Sunday. Sunday, D, comes into K's place of business and then and there 
consumes the said beer with food. Is K within the law?" 

This presents a border-line question, but, in our opinion, the practice is 
followed with the view of violating the intent and spirit of the law and the 
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prohibition against the sale of beer on Sunday and you will note in the 
method, such as suggested by you, that the handing of the beer to D is an effort 
to comply with the question of delivery. However, we feel that it is still 
an evasion of the law. 

BEER. 
June 21, 1933. Senator, Des Moines, Iowa: This will acknowledge receipt 

of your letter of the fifteenth inst., in which you request an opinion from 
this Department, on the following queston: 

"The East Dubuque Supply Company is operating a wholesale beer busi· 
ness in East Dubuque. The owners of the company also have a class A 
permit in Dubuque, run under a different name. 

"Many of the class B and C permit holders here are desirous of purclws· 
ing from the East Dubuque Supply Company, but the company is hesit:mt 
in making the sales due to the provisions of Section 35 of the Iowa beer 
law; that is, they fear that the B and C permit holders would be violating 
the Jaw in purchasing from them. 

"The company is desirous of making sales in Dubuque, and from the East 
Dubuque house, and making their reports to the Treasurer of State direct 
from East Dubuque, and paying the tax from that source." 

In accordance with Section 35 of the act, under consideration, "it shall be 
unlawful for the holder of any Class 'B' or Class 'C' permit * * * * to 
purchase beer * * * * from any person other than a person holding a 
subsisting Class 'A' permit * * * * " and in the event that the East 
Dubuque Supply Company is outside the limits of the State of Iowa or if with· 
in the limits of the State of Iowa, and do not have a Class "A" permit, it 
would be an evasion of the law as the comp:my, in question-, can only sell tn 
wholesalers, who, under the act, under consideration, can resell to reLlilers, 
holding Class "B" or "C" permits. However it seems to us, from a reading 
of your letter, that without much inconvenience the beer can be distributed 
through the Class "A" distributor, which they have in Dubuque. If this 
is not a satisfactory arrangement, the East Dubuque Company could contact 
~ distributor in Dubuque and these distributors with Class "A" permits could 
Rnpply the "B" and "C" permit holders. 

As the business of the sale of the beverage increases, undoubtedly, the East 
Dubuque Supply Company will decide to make connections with numerou~ 

distributors, holding Class "A" permits and when they receive an order at the 
East Dubuque Supply Company's offire, in East Dubuque, they can refer the 
customer to one of the distributors handling their pro<luct, being next to the 
retailer desiring to handle their brand of beer. 

A levy may be made for the maintenance of a band by a municipality. 
June 23, 1933. County Attorney, Marshalltown, I01ca: This will acknowledge 

receipt of your letter of the twenty-first inst., in which you request an opinion 
on the following matter: 

"Conceding the fact that the proceeds of a special tax levy for the mainte
nance and hiring of a municipal band cannot be cliverted into other channels 
of public expenditure, does the voting at a city eleetion rescinding the power 
to levy such a tax and the power to employ a hand, remove the power of a 
municipality to employ a band or may they employ a band aR long. as the funds 
last?" 

You state further, as follows: 
"There would seemingly be two <livisions in this problem. First the em

ployment during the year following the levy when the funds would be collected 
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and then if funds were saved over and above the expense of operation, would 
they still, with the ·balance of the money in this particular fund, be empowered 
to hire or employ a band for the following year? If there were no objection 
to this, a municipality might reduce their yearly expenditure on the band 
and employ a band for special occasions for some period of time, even past 
the year, or as long as the funds last." 

"\Ve take it that Section 5389, of the Code of Iowa, 1931, relative to cancella
tion and revocation of authority, has been exercised by the municipality, 
which you have in mind; that a petition has been presented to the council or 
commission; that the voters have cancelled the levy by majority vote; and 
that, in accordance with said section, no further levy for said purpose, shall 
lH:> made. 

You will notice Section 5840, which states, as follows: 
"All funds derived from said levy shall be expended as set out in Section 

58:!5 by the council or commission." 
Section '5835, of the Code of Iowa, 1931, states, in part, as follows: 
"Cities ''' * * * * * may * * * * * * levy each year a tax of not to exceed 

two mills for the purpose of providing a fund for the maintenance of employ
ment of a band for musical purposes. 

In the opinion of this Department, where the right to revoke the grant 
of authority, under Chapter 296, of the Code of Iowa, 1931, has been exercised, 
in accordance with Section 5839, of said chapter, the voters have expressed 
their will to the effect that a levy for this purpose be discontinued and can
celled. This chapter, relative to a procedure whereby a levy can be made 
for the maintenance of a band by a municip:llity is, apparently, full and com
plete in itself and it also makes provisions for the revocation of authority· 
to levy such a tax. 

The funds on hand during the year for which the levy has been made may 
be used. However, if at the end of the designated time, there is still funds 
on hand, these funds would revert to the General Fund and could not be used 
after the period of time designated had elapsed. Tax levies made for a speci
fied length of time and not expended during that length of time, revert to 
the General Fund at the expiration of the specified time. See Section 387 
of the Code of Iowa, 1931. 

BJ<JER. 
.June 27, 1933. County A ttorncy, Orange City, !01ra: This will aelmowledge 

receipt o~ your letter of the twenty-third inst., in which you rer[uest the 
opiniou of this Department, with reference to the recent e1nctment of the 
45th General Assmbly, known as H. F. 587, as amended by H. I~. 611, on the 
followinp; r[Uestion~: 

"1. Is a class 'B' or a elass 'C' beer permit transferable in a case where 
the holder of a permit sells out his ·business to another?" 

In the opinion of this Department, the granting of a permit is an act, 
personal in its ·nature, and as such it cannot be transferred to another person. 
There is no provision in the act for a transfer, such as is suggested by your 
quP~tiou. 

"2. Is the holder of a beer permit entitled to a refund of a proportionate 
Part of the permit fee if he discontinues business or surrenders his permit?" 

There is not a provision in the act, under consideration, for a refnml of 
any part of the permit fee. The fee, in question, is allocated to the Genera! 
l<'und of the city or town and there is no legal machinery, in our opinion, by' 
which a refund ~ould be made. 
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"3. Can the holder of a class 'B' permit sell beer in a stand attached to 
the outside of the building in which he is permitted to sell beer, such stand 
being in front of the building and on the sidewalk? Can the holder of such 
permit sell beer in a stand on the street immediately in front of, but not at
tached to, his building?" 

This Department has ruled that, as a permit describes the premises, upon 
which the building is located, the permit holder may sell any place in the· 
building or on the premises. In other words-he may sell on the lot for 
which his permit is granted· provided he has a sufficient number of tables 
and seats, as set out in Section 14, of the act, under consideration. 

However, we do not feel that this would permit him to sell beer from an 
attached stand on the sidewalk, owing to the fact that there would not hB 
the required seating capacity and the sidewalk could not be consrued as a 
part of the premises over which the permit holder has exclusive control. 

In the case of where he desires to sell beer in the street in front of the• 
building, where he holds a permit, we would construe this to be an evasion 
of the act, as it is not a part of the premises, described in his permit. 

Section 11 of the act, deals with the application and the issuing of a permit. 
Subdivision (d), of that section, states, as follows: 

"d. The location of the place or building where the applicant intends to 
operate." 

We construe this to be the premises for which the permit is granted. This 
would not include the sale of beer on the sidewalk or in the street in front of 
the premises. 

BEER. 
June 27, 1933. Secretary, Executive Council, Des Moines, lotra: This will 

aeknowledge receipt of your letter of the twenty-second inst., with enclosure 
of letter, from Ralph W. Jackman, Counsel for the Wisconsin State Brewers' 
Association, in which the following question is presented: 

.l\Tay a brewer or wholesaler, under the recent enactment of the 45th Gen
eral Assembly, legalizing and regulating the manufacture and sale of nonintoxi
cating liquors (H. F. 587, as amended by H. F. 611), sell fixtures for drawing 
of beer or bar fixtures by outright sale where the entire purchase price is 
paid in cash? 

Section 26, of this act, provides, as follows: 
"No brewer, bottler or wholesaler shall supply, furnish, give or pay for any 

furniture, fixtures, furnishings, or equipment used in or a·bout any place, which 
shall require a class 'B' permit except as herein provided. No brewer, bottler 
or wholesaler shall advance, furnish money for or pay for any permit or tax 
which may be required to be paid by any dealer or retailer except as herein 
provided. No brewer, oottler or wholesaler shall be financially interested 
either directly or indirectly in the conduct or operation of the business of a 
retailer or dealer as herein defined except as herein provided .. Nothing con
tained herein shall be construed as prohibiting the leasing of real state 
owned by a brewer, bottler or wholesaler to any permit holder." 

In the opinion of this Department the wording of this section of the act 
is broad in that it says that "no brewer, bottler or wholesaler shall S1tZJ1lly, 
fttrnish, give or pay for any furniture, fixtures, furnishings, or equipment 
'' * * " \Ve construe this to not only bar the sale, by conditional sales 
contract, in which case the title does not pass, also, where a chattel mortgage 
is given but that it also forbids a sale by the designated parties to the holder 
of a Class "B" permit, because of the use of the words "supply or furnish" 
that this includes a sale of any nature and that the intent of the Legislature, 
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as expressed in this section, forbids the supplying or furnishing by any means 
of fixtures or equipment to the holder of a Class "B" permit. 

We f~el that any other construction, that could be placed on the wording 
of this section, would lead to endless subterfuges and evasions of the aet. 
Each case would have to be investigated on its individual merits. Also, there 
might be a valid sale for a cash consideration and the consideration would 
be inadequate and in the nature of a bonus for the handling of the product 
of the brewer. From a business standpoint, in many cases, undoubtedly, the 
handling of such fixtures and equipment is for the purpose of inducing sales of 
their particular product. It is a side-line and used largely for the purpose 
of stimulating sales. It was obviously the intent of the Legislature not to 
encourage such a practice. 

MOTOR VEHICLE: Driver's license. Suspension. 

June 27, 1933. SecTetaTy of State, J)es Moines, Io10a: At a conference with 
you a day or two ago, you presented to me the situation with reference to the 
case of L. J. Foster where the facts are substantially as follows: 

L. J. Foster on April 17, 1933, upon a plea of guilty to the crime of driving 
a car while intoxicated, was sentenced to imprisonment in the county jail 
of Black Hawk county for a period of six months, and the court ordered that 
said sentence be suspended, and in addition, the court ordered that the de
fendant be forbidden to drive a motor vehicle on the highways of the State of 
Iowa for a period of three months. Thereafter, and on the. 17th day of June, 
1933, the Honorable Clyde L. Herring, as Governor of the State of Iowa, sus
pended the sentence imposed upon L. J. Foster, and particularly, that part 
thereof as to the right of the defendant to drive a car for a period of ninety 
days. The Motor Vehicle Department, acting in pursuance of the requirements 
of Section 4960-d33, revoked the driver's license of L. J. Foster for a period 
of one year. 

Section 4960-d33 of the Code provides that 

"The department shall forthwith revoke the, license of any person upon 
receiving a record of the conviction of such person of any of the following 
crimes: * * * 

2. Driving a vehicle while under the- influence of intoxicating· liquor or 
narcotic drug." 

The question which arises is whether the suspension of the sentence im
posed upon L. J. Foster has the effect of avoiding a revocation of the driver's 
license of L. J. Foster under the provisions of Section 4960-d33. The Con
stitution of the State of Iowa, Article 4, Section 16, provides that the Governor 
shall have power to grant pardons and reprieves, and to remit fines am! 
forfeitures. The question narrows down as to whether the provision for a 
cancellation of a driver's license under Section 4960-d33 is a forfeiture within 
the meaning of the constitutional provision. 

After giving the matter some thought, we have reached the conclusion that 
the revocation. of the driver's license is a part- of the penalty resulting from 
conviction of ·the crime of driving a car while intoxicated, and is a provision 
for a forfeiture of the right to drive an automobile after such conviction, 
and that since it is a forfeiture, and since the Governor, under the Constitu
tion, has the right to remit forfeitures, that the action of the Governor in 
suspending the operation of the judgment against Foster had the effect of 
remitting or suspending the forfeiture which resulted from said judgment, 
and therefore, under the record in thig particular case, there ghould not be 
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a revocation of the driver's license as provided in Section 4960-<133 of the 
Code. 

I understand that the license of L. J. Foster has already been taken up. 
In that event the details of re3toring him to his right to drive an automobile 
are not important. That is to say, that it would seem as though the olll license 
might be restored to him on the theory that the revocation that had been 
made of the license had become inoperative, or if you prefer, no doubt a new 
license could be issued to him but our judgment is, that under all the cir
cumstances in this case that L. J. Foster should not be deprived of his right 
to drive an automo!Jile as a consequence of his conviction of driving a car 
while intoxicated, because the effect of the Governor'H action was to remit 
all the forfeitures resulting from said conviction. 

BEER. 
June 27, 1933. County Attorney, Cedar Rapirls, Iowa: This will acknowledge 

receipt of your letter of the twentieth inst., in which you ask for an opinion 
about Section 26 of H. F. 587, as amended by H. F. 611, on the following 
questions: 

"1. A wholesaler has customarily in the past, prior to the passage of this 
bill, furnished to his customers large refrigerating cabinets or coolers, with
out any eharge to them. They have had the use of this cooler so long as 
they used his products. If he continues with an arrangement of this sort, 
made prior to the enactment of the "beer ·bill," is he violating the section 
above referred to or any other section of the Bill?" 

Section 26, of the recent enactment of the 45th General Assembly, legalizing 
and regulating the manufacture and sale of nonintoxicating liquors, provides, 
as follows: 

"No brewer, bottler or wholesaler shall supply, furnish, give or pay for any 
furniture, fixtures, furnishings, or equipment used in or about any place, 
which shall require a class 'B' permit except as herein provided. No brewer, 
bottler or wholesaler shall advance, furnish money for or pay for any permit 
or tax which may !Je required to be paid ·by any dealer or retailer except as 
herein provided. No !Jrewer, bottler or wholesaler shall be financially inter
ested either directly or indirectly in the eonduct or operation of the business 
of a retailer or dealer as herein defined except as herein provided. Nothing 
contained herein shall !Je construed as prohibiting the leasing of real estate 
owned by a brewer, bottler or wholesaler to any permit holder." 

\\T e construed this section, as follows: 
That when a Class "B" permit is taken out, such a permit holder comes 

under the provisions of the act and that in using a refrigerator or a cooler and 
having come into possession of the same in the manner in which you tlescri!Je, 
it is a violation of the act, under consideration. The fact that the permit 
holder had possession of this refrigerator or cooler, prior to the time that 
he applied for a Class "B" permit, does not alter the situation, asH is clearly 
a violation of the section, in that "no brewer, bottler or wholesaler shall 
supply, furnish, give or pay for ·any furniture, fixtures, furnishings, or equitJ
ment "' * * * ," and in arriving at this conclusion we take into considera
tion the fact that the refrigerator or cooler is not the property of the permit 
holder !Jut belongs to the brewer, !Jottler, or wholesaler. Of course, we assume 
that the refrigerator or cooler, in the instant case, has been furnished or 
supplied !Jy a brewer, !Jottler or wholesaler, who, prior to the passage of this 
act, was manufacturing near !Jeer and is now manufacturing 3.2% beer !Jy 
weight. In the case where the permit holder continues to use tlw ca!Jinet, 
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it is not his property and in the event that he discontinues the sale of the 
particular product of the brewer, bottler or wholesaler, the refrigerator or 
cooler can be taken away, such a procedure is a clear violation of the act, 
under consideration. The status of the dealer was changed when he qualified 
for and was granted a permit, under the act, in question. 

"2. A wholesaler handles, in addition to beverages, certain refrigerating 
cabinets or coolers, which he sells on conditional sale contracts. These coolers 
are sold to class B permit holders, regardless of whether they are customers of 
the wholesaler or not. Many of them, of course, are customers, but there is 
no requirement that they handle the wholesaler's beverages. Is this a viola· 
tion of the section above referred to?" 

This Department has ruled that the wording of Section 26, of the act, under 
consideration, is so broad as· to include a sale of any nature, because of the 
use of the words "supply or furnish," and, hence, we construe this to be a 
violation of the section, of the act, under consideration. 

CHILD STEALING-KIDNAPPING. 
June 28, 1933. Govtrnor ot Iou;a, Des Moines, IowG: I have received a re

quest from your office for an opinion as to whether or not a conviction for 
child stealing would be the equivalent of a conviction for kidnapping, in order 
to qualify the person furnishing the required information leading to the suc
cessful prosecution of the guilty parties to be entitled to the reward offered. 

Chapter 57 4 of the 1931 Code of Iowa, defines the crime of kidnapping and 
provides punishments therefor. Section 12982 of the 1931 Code of Iowa, de
lining the specific crime of child stealing is included in the chapter defining 
kidnapping. \Vhile the stealing of a child under sixteen years of age would 
constitute the specific crime of child stealing, it also would come within the 
general definition of kidnapping. Therefore, anyone furnishing information 
leading to the recovery of the Loll baby and to the arrest and successful 
prosecution of the kidnapper or kidnappers would be entitled to receive the 
reward offered, provided their activities in securing and furnishing this in
formation were instituted as a result of reading and acting upon· the Gov
ernor's proclamation. 

SCHOOLS: Teachers' contracts. 
June 29, 1933. Supel"intenclent of Public Instruction, Des Moines, Iowa: \Ve 

have your request for an opinion on the following proposition: 
At the March election, a new school director was elected between the date 

of: election and the annual March meeting. 'The ex-director prepared a con
tract with a teacher for the ensuing year and had the President sign the con
tract. The Board hall not authorized anyone to employ a teacher. The 
contract has never been approved by the Board. Is the contract binding and 
wnat action should be taken in regard thereto? 

Under the provisions of Section 4228 of the Code of Iowa, 1931, the board 
shall elect all teachers and make all contracts, and as this must be done by 
the board as such the individual members thereof have no authority to enter 
into contracts; but of course, like any other contract, such teachers' contracts 
may be submitted to the board for acceptance or rejection. 

This contract has never been submitted to the board, so is of no legal force 
and effect. In order to definitely clear the record of this contract, I wouhl 
suggest that the hoard at its July meeting, have the records show that it has 
been advised that there is Ruch a purported instrument outstanding and then 
have the board vote on the question as to whether they desire to accept or 
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reject this instrument. If the board decides to accept the instrument entered 
into, then it will become a contract and binding, but if they decide to reject 
it, then of course, it will have no force and effect and they can proceed to elect 
a teacher to fill the office. 

Section 4229 of the Code of Iowa, 1931, provides in regard to the contents 
of a teacher's contract. The contract must be in writing and shall state the 
length of time the school is to be taught and the compensation per week or 
five days or month of four weeks, so that the contract, to be binding, must 
contain these elements and it is not sufficient that the teacher agree to accept 
what other teachers are to be paid, as under the statutory provisions, the com
pensation must be set out. 

I think that we have made it cle:lr in the foregoing that if this instrument 
which purports to be a contract is not submitted at the July meeting, then 
the board itself, in order to dispose of the matter, may take appropriate action 
to bring the matter up for determination by resolution as I have heretofore 
suggested. 

BEER. 
June 30, 1933. TTeasure1· of State, Des Moines, Iowa: We have your request 

for an opinion, of the twenty-fourth inst., on the following question: 
"The United States Army Post at Fort Des Moines, Iowa, purchases, through 

its commissary, beer, under the· recent enactment of the 45th General Assem
bly, legalizing and regulating the manufacture and sale of nonintoxicating 
liquors (H. F. 587, as amended by H. F. 611). Section 28, of said Act im
poses a wholesale tax of $1.24 for every barrel containing 31 gallons and a 
like rate for any other quantity or for fractional parts of a barrel." 

Can a refund of the tax, paid to date, on 700 barrels, and an exemption from 
payment of this tax, on future purchases, be made? 

In a recent decision, Panhandle Oil Co. vs. State of Mississippi, 72 L. ed. 
857; 277 U. S. 218, which went to the United States Supreme Court, from the 
State of Mississippi, and is found in 112 Southern 58'4, Mr. Justice Butler de
livered the opinion of the court, which is, in part, as follows: 

"Chapter 116 of the Laws of Mississippi of 1922 provided that 'any person 
engaged in the business of distributing gasoline, or retail dealer in gasoline, 
shall pay for the privilege of engaging in such business an excise tax of 1c 
(one cent) per gallon upon the sale of gasoline * * * *' except that sold in 
interstate commerce or purchased outside the state and brought in by the 
consumer for his own use. Chapter 115, Laws of 1924, increased the tax to 
ti1ree cents and Chapter 119, Laws of 1926, made it four cents per gallon. 
Since some time in 1925 petitioner has been engaged in that business. The 
state sued to recover taxes claimed on account of sales made by petitioner 
to the United States for the use of its Coast Guard Fleet in service in the 
Gulf of Mexico and its Veterans' Hospital at Gulfport. * * * Accordingly the 
demand was for three cents ·a gallon on some and four cents on the rest. 
Petitioner de.fended on the ground that these statutes, if construed to im
pose taxes on such sales, are repugnant to the Federal Constitution. The 
court of first instance sustained that contention and the state appealed. The 
Supreme Court (State of Mississippi) held the exaction a valid privilege tax 
measured by the number of gallons sold; that it was not a tax upon instru
mentalities of the Federal government and that the United States was not 
entitled to buy such gasoline without payment of thE' taxes charged dealers." 

The decision of the Supreme Court in the State of Mississippi was reversed 
in the United States Supreme Court and the court, in rendering its decision, 
said, in part, as follows: 

"The right of the United States to make such purchases is derived from 
the Constitution. The petitioner's right to make sales to the United States 
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was not given by the state and does not depend on state laws; it results 
from the authority of the national government under the Constitution to choose 
its own means and sources of supply. \Vhile Mississippi may impose charges 
upon petitioner for the privilege of carrying on trade that is subject to the 
power of the state, it may not lay any tax upon transactions by which the 
United States secures the things desired for its governmental purposes. * * ., 
A charge ·at the prescribed rate is made on account of every gallon acquired 
by the United States. It is immaterial that the seller and not the purchaser 
is required to report and make payment to the state. Sale and purchase 
constitute a transaction by which the tax is measured and on which the 
burden rests. The amount of money claimed by the state rises and falls pre· 
cisely as does the quantity of gasoline so secured by the Government. It 
depends immediately upon the number of gallons. The necessary operation 
of these enactments when so construed is directly to retard, impede and burden 
the exertion by the United States, of its constitutional powers to operate the 
fleet and hospital. * * * To use the number of gallons sold the United States 
as a measure of the privilege tax is in substance and legal effect to tax the 
sale. And that is to tax the United States-to exact tribute on its transactions 
and apply the same to the support of the state. 

"The exactions demanded from petitioner infringe its right to have the con
stitutional independence of the United States in respect of such purchases 
remain untrammeled. * * ''' Petitioner is not liable for taxes claimed." 

Mr. Justice Holmes does not agree with the finding of the majority and in 
this he has the concurrence of Mr. Justice Brandeis and Mr. Justice Stone. 
:\1r. Justice McReynolds also arrives at another conclusion and states, in part, 
as follows: 

"It cannot be that a state tax which remotely affects the efficient exer
cise of a Federal power is for that reason alone inhibited by the Constitu
tion. To hold that would be to deny to the states all power to tax persons 
or property. * * * The states are, and they must ever be, coexistent with the 
national government. Neither may destroy the other. Hence the Federal 
Constitution must receive a practical construction. Its limitations and its 
implied prohibitions must not be extended so far as to destroy the necessary 
powers of the states, or prevent their efficient exercise." 

In this, Mr. Justice McReynolds was quoting from the doctrine laid down 
in Union P. R. Co. vs. Peniston, 21 L. ed. 787. 

In a more recent case, involving the same principle, Graysburg _Oil Co. vs. 
State of Texas (1929), a Texas case was reversed on the authority of Pan< 
handle Oil Co. vs. Mississippi. This also was a gasoline tax case. Also, see 
Note 56 A. L. R. 587. 

26 R. C. L., Section 71, at Page 95, states the rule, as follows: 
"The sovereignty of a state extends to everything which exists by its own 

authority or is introduced by its perinission, but it does not extend to those 
means which are employed by Congress to carry into execution the powers 
conferred upon that body by the Constitution of the United States. It is 
consequently well settled that a state has no power to tax the means anrl 
instrumentalities which the Federal government employs to carry on its proper 
fUI}Ctions." 

These seem to be the most recent pronouncements of the United States 
Supreme Cour't on situations, such as are presented in this question. How
ever, we are of the opinion that there is a distinction between the two case:1 
decided in the United States Supreme Court, which are cited herein, and the 
question before us at this time. You will note that the l\tississippi case deals 
with the question of merchandise used in governmental functions, in this ca~e, 
that of furnishing gasoline to the fieet in the Gulf of Mexico. The distinguish· 
ing feature between this case and the question presented is in the exercise 
of governmental functions. It is necessary that the fleet have fuel, but it is 
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not necessary for the Federal government to furnish beer to its soldiers and 
it is not required to do so. 

'.Ve, therefore, feel that the serving of beer to soldiers, through an army 
commissary, is not a governmental function and that the tax must be paid. 

You would not be authorized to nnke any refund of this tax or to exempt 
the Post at Fort Des Moines from payment of this tax on future purchases. 

Any person coming into the state with the intention of remaining shall be con
sidered a resident. 
July 3, 1933. State Fish and Game Commission. Des Moines. Iowa: This will 

acknowledge receipt of your letter of the thirtieth ult., in which you request 
the opinion of this Department on the following question: 

An individual fishing in the State of Iowa on a resident license, having been 
in the state only a few weeks, claims his intention is to remain in the state 
and for that reason considers himself a resident. 

·what constitutes a legal resident of the State of Iowa. 
Section 11756, of the Code of Iowa, 1931, states, as follows: 
''Who deemed 1'Csiclent. Any person coming into this state with the intention 

of remaining shall be considered a resident." 
See: 

Cox vs. Allen, 91 Io1ca 462; 59 N. W. 335. 
"Persons coming into state. One who abanaons his residence in another 

state and comes to this state to reside is entitled to his exemption immediately 
upon taking up his residence in this state." 

Union County Investment Company vs. Messix, 152 Iowa 412; 132 North-
1ccstcrn 823. 

"Period of 1·esidencc. The party claiming the exemption need not show that 
he has been a resident for any particular period." 

These cases relate to the question of exemption and woula also control in 
the question presented. Residence is a matter of intention and the questions 
for you to determine with reference to the individtnl, who is fishing- in Iow.1, 
on a resident license, would be as to whether or not he has abandoned his 
resident in another state and that he intends to make his residence in Iowa 
from now on. This, in many cases, is hard to do. However, if you feci 
that his conduct is a subterfuge, the onfy method, by which you coulll learn 
as to whether or not it is, would be to find out from him or from anyone 
else who knows the facts as to whether or not he has abandoned his resi· 
dcnre in another state and has taken steps to reside in the State of Iowa, that 
is, if he is a man with a family-to determine as to whether or not his 
family is now making their home in Iowa or if they still maintain a home 
in another state. Also, what business he expects to engage in in Iowa. In 
other words-if he intends to maintain a home for his family in another state 
anrl is en <2;aged in business or is employed in another state and has made no 
arrangements regarding any of these things in the State of Iowa, the pre
sumptions would be that he is seeking to evade the laws of the state, with 
regard to the purchasing of a non-resident license for hunting and fishing. 

BONDS: Reproduction of great seal of Iowa on face of holl!ls: 
.July 3, 19:13. aount11 Attonze11, Des Moines, Iowa: I have your letter of 

June 30th wherein you request an opinion from the Department of Justice 
concerning the following proposition: 

"In printing bonds of Polk county, it has been suggestcrl by the cngraven; 
that we have as a distinguishing feature -a reproduction of the Groat Seal of 
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Iowa on the filing and face of the bonds, we would like to have your opuuon 
as to whether or not there is any legal objection to this use of the seal?" 

The Great Seal of the State of Iowa should not be used in the furtheranee 
of any local county situation. Section 20 of Article Four of the Consti~ution of 
Iowa specifically provides that the governor shall be the custodian of the 
state seal and that it shall be used by him officially. It is then clearly the 
intent of this section of the state constitution that the Great Seal of the StJ.te 
of Iowa shall be used only by the governor in his official capacity and on 
official business pertaining to the duties of his office. 

Sections 472 to 477 inclusive of the 1931 Code of Iowa provide that the 
Great Seal of the State of Iowa shall not be used indiscriminately. Section 
472 of the 1931 Code is sufficiently broad to cover this situation and to pro
hibit the use of the seal of the great State of Iowa on county bonds. 

It is, therefore, the opinion of this department that a reproduction of the 
Great Seal of the State of Iowa should not be placed upon the face of the 
bonds of Polk county. 

BEER. 
July 3, 1933. Treasure1· of State, Des Moines, Iowa: This will acknowledge 

receipt of your request, of this date, for an opinion on the following question: 
A class "A" permit holder, under House File 587, as amended by House 

File 611, Acts of the 45th General Assembly, has a trade territory which ex
tends into the State of Illinois. 

Does the tax, as provided in Section 28, of the Act, apply to beer, which 
is delivered to customers in Illinois? 

In the opinion of this Department, Section 13, of the act, under consideration. 
controls on the question presented, which section is, as follows: 

"Sec. 13. Any person holding a class 'A' permit issued by the Treasurer 
of the State of Iowa, ,as in this Act provided, shall be authorized to mann
facture and sell, or sell at wholesale beer containing not more than three and 
two-tenths per cent (3.2%) of alcohol by weight for consumption off the prem· 
ises, all such sales within the State of Iowa to be made only to persons hold
ing subsisting class A, B, or C permits issued in accordance with the pro
visions of this Act." 

Section 28, of the act, provides, as follows: 
"Sec. 28. In addition to the annual permit fee to be paid by all class 'A' 

Permittees, under the provisions of this Act, there shall be levied and collected 
from such permittees on all beer containing not more than three and two
tenths (3.2%) per centum of alcohol by weight, manufactured for sale and 
sold in this state at wholesale and on all beer imported into this state for sale 
at wholesale and sold in this state at wholesale, a tax of one and 24/100 ($1.24) 
dollars for every barrel containing thirty-one (31) gallons, and at a like rate 
for any other quantity or for the fractional parts of a barrel." 

The question, as we view it, relates to the place where the contract of sale 
is consummated. In the law of "Contracts" there must be an offer and an 
aeceptance in order that the minds of the parties meet and by way of illus
tration-in the· instant case, salesmen take orders for beer in Illinois for an 
Iowa wholesale dealer, who holds a Class "A" permit, under the act referred 
to herein, or the offer to buy is made by letter or other modes of communication 
by the buyer to the seller. In this connection see: 

Born vs. Home Insurance Company, 120 Iowa 299; 94 N01"tltwestern 849. 
"vVhen the minds of the parties have met and they have agreed to exactly 

the same thing, the place where the agreement was finally consummated be
comes the place of contract, and unless it 'be shown that it was the intention 
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of the parties that it should be performed at some other place it will ordinarily 
be governed by the law of the place where it was executed." 

These salesmen offer to sell beer of a certain grade or brand to a retail 
dealer and receive an order from the retail dealer for a certain amount. He 
communicates this order to the wholesale dealer, who can accept or reject the 
offer to buy. In the event that he is unable to supply the amount desired, 
he rejects. In the event that he is not satisfied with the financial standing 
of the buyer and his ability to pay for the amount of merchandise he orders, 
he can reject and in the event that he accepts the offer, the sale and contract is 
consummated at the office of the seller, which in this case, is in the State of 
Iowa and so the sale and contract is consummated in the State of Iowa. 

You will note that Section 28, above set out, provides, in part, as follows: 
· "* * * * * * and sold in this state at wholesale and on all beer imported 

into this state ,for sale at wholesale and sold in this state at wholesale, a 
tax of one and 24/100 ($1.24) dollars for every barrel * * * * * *" 

Accordingly, in the opinion of this Department, in sales such as outlined, by 
an Iowa permit holder, who is authorized to sell beer by virtue of the act, 
under consideration, a tax can be collected by your Department as the sale 
is consummated in the State of Iowa and comes within the provisions of 
the act. 

July 5, 1933. Real Estate Commissioner, Office of Sdc1·etary of State, Des 
Moines, Jou;a: This will acknowledge receipt of your letter of the twenty
seventh ult., in which you request the opinion of this Department on the 
following question: 

"Will you please refer to the Real Estate License Law, 1905-c27, which says: 
'He shall employ a secretary and such clerks ?.nd assistants as deemed 

necessary to discharge the duties imposed by the provisions of this chapter 
and shall outline the duties of such secretary, etc.' 

"Could you construe this to mean that the Secretary of State, who is the 
Heal Estate Commissioner, has authority to appoint her Secretary to act in 
her place and stead at hearings for infraction of the Real Estate License Law? 

"Please also refer to 1905-c50 which says: 
• .......... and the Commissioner may sign subpoenas, administer oaths, and 

and affirmations, examine witnesses and receive evidence.' 
"Does this mean that no one but the Commissioner may do these thing!>, 

or can they ·be done by her secretary?" 
In the opinion of this Department, the questions raised by you are answerell 

by Section 1905-c27, of the Code of Iowa, 1931, which is, in part, as follows: 
''Real Estate' Commissioner- rights and flntics. The Secretary of St!te 

shall be the Real Estate Commissioner and shall be charged with the ad
ministration of this chapter. * * * * *" 

(Heferring to Chapter 91-c2, which is entitled "Heal Estate Brokers".) 
In the case of McDunn vs. Rounfly, 191 Iowa 976; 181 Northwestern 453, the 

court states, as follows: 
"The word 'shall,' when addressed to public officials, is mandatory and ex

cludes the idea of discretion." 
Undoubtedly, it was the intention of the Legislature in enacting the chapter, 

under consideration, as expressed in Section 1905-c27, that the Secretary of 
State should be empowered with quasi judicial functions and in that connec
tion would preside over hearings in the a1lministration of the duties of this 
office. If this were not true, the Legislature would have providell for a Deputy 
Commissioner and would have fixed the duties of such Deputy and would 
have allowed a delegation of authority by the Commissioner to such Deputy. 
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The reference in Section 1905-c50, as set forth by you, relative to the Com
missioner's right to sign subpoenas and etc., by the use of the word "may," 
undoubtedly, was for the purpose of designating quasi judicial acts and relates 
to the grant of authority in this connection rather than suggesting that any
one else might do these acts for the Commissioner. 

There is no question but what all routine matters may be delegated by the 
Commissioner to the Secretary and to such clerks and assistants as deemed 
necessary to discharge the duties imposed by the provisions of this Chapter. 
As a practical matter, all such duties should be performed by the secretary, 
clerks and assistants, but rulings should be made by the Commissioner, as 
the statute referred to herein uses the word "shall" and the Commissioner 
also has the right to conduct hearings, as are done in a court of law. 

Accordingly, we are of the opinion that the Commissioner should sign sub
poenas, administer oaths and affirmations, examine witnesses and receive 
evidence and that there might be a question raised, relative to the legality 
of a proceeding in which the Secretary would '[Jreside and do these things and 
also make rulings as to the evidence and make the findings of the Commis
sioner. 

MOTOR VEHICLE: Refund-Time limit for filing claims. 

July 6, 1933. Sec1·etary of State, Des Moines, Iowa: Your letter of the fifth 
inst. states that your Department is desirous of having an opinion on Section 
4924 of the motor vehicle laws of Iowa, regarding the time limit for claims to 
be filed under that section. 

Section 4925 of the Code reads as follows: 
"Payment authorized. The department is hereby authorized to make such 

payments according to the above provisions, when sufficient proof of such 
destruction by accident, or the junking and entire elimination of identity 
as a motor vehicle, theft, or sale for continuous use beyond the boundaries 
of the state, is properly certified, approved 'bY the county treasurer, and 
filed with the motor vehicle department. 

"The decision of the department shall be final." 
These sections being read together, prescribe no fixed time for or Hmitation 

upon the filing of claims. The department is authorized to make the refund 
provided for when sufficient proof of destruction by accident, etc. is properly 
certified, approved by the county treasurer, and filed with the Motor Vehicle 
Department. 

It is the opinion of this Department that no limitation is fixed by either of 
these sections upon the time for filing such claims for refund. 

TAXATION: "Erroneously or illegally" exacted: Land in rural independent 
school district. 

July 6, 1933. County Attorney, Pocahontas, !01ra: vVe wish to acknowledge 
receipt of your letter of July 3rd. The question which you submit to us is 
as follows: 

"Certain real estate belonging to the claimants has been since 1921 assessed 
and taxes levied against it as though it were located in the Havelock Con
solidated School District, when as a matter of fact the land never was within 
the Consolidated District, and should never have been taxed for the benefit 
of said District. The land actually is located in a rural independent district. 
The present owners have been paying the tax for more than five years, and 
are now asking for a refund of all taxes paid by them within the last five 
years." 
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Section 7235 of the Code of .1931 provides as follows: 
"Tl1e Board of Supervisors shall direct the treasurer to refund to the tax

payer any tax or portion thereof found to have been erroneously or illegally 
exacted or paid, with all interest and costs actually paid thereon." 

A tax is "erroneously or illegally" exacted, only when the l~vy was un
authorized in law, or when the particular officer or board had no authority to 
make the levy, or when the property was non-assessable. It is the opinion of 
this office that the tax which was levied against this property for the benefit 
of the School District was erroneously exacted. The claimants lnd no oppor
tunity to appear before the Board of Review and make objection, because there 
was nothing at that time to which they could object. The levy was made at 
a later date, and when these claimants had no opportunity to object. Although 
thll general rule is that taxes voluntarily paid are not recoverable, this is 
not the present Iowa rule, since the enactment of Section 7235. 

In the case of Commercial Bank vs. Board, 168 Iowa, 501, 150 -N. W. 704, 
the rule was adopted by our Supreme Court as follows: 

"The duty to return taxes illegally exacted is none the less a duty, because 
the tax was voluntarily paid, or because the illegality of the statute, under 
which they were exacted, was not discovered for several years. This case 
follows the rule adopted in the case of Slimmer vs. Chickasaw (Iowa), 140 
Iowa, 448; 118 N. W., 779." 

It is therefore the opinion of this office that the tax should be refunded, 
but that the refund should be for a period not to exceed five years from the 
date of payment. 

INCOMPATIBILITY OF OFFICE: Postmaster: Member of Fish and Game 
Commission. 
June 14, 1933. Gove1·no1· of the State of Iowa, Des Moines, Iowa: We wish 

to acknowledge receipt of your letter of June 5th, with which you enclose a 
letter addressed to you by J. Ray Brown of Dubuque, Iowa. You ask for an 
opinion on the facts stated in his letter, as follows: 

"Mr. J. R. McLaughlin of Preston, Iowa, has been named Postmaster of 
that city. He is also a member of the State Fish and Game Commission, 
recently appointed. Does his appointment as Postmaster of the town of Pres
ton create a vacancy in the Fish and Game Commission?" 

We find upon investigation that Mr. McLaughlin's term of office, as a 
member of the Fish and Game Commission, commenced on May 1, 1933, and 
that he has already qualified. Later he was named as postmaster. Therefore, 
if there is an incompatibility, the vacancy would be created in the office to 
which you appointed him, rather than in the Federal office, for the reason 
that the acceptance and the qualification for a second office creates a vacancy 
in the office which he was holding at the time of the later appointment. 

\Ve might also add that this opinion will deal with the question of in
compatibility, in so far as it applies to the position of a member of the Fish 
and Game Commission, and that we will not deal with the question, in so 
far as it applies to the post office. The position of postmaster, being a Federal 
appointment, would be governed by different rules, with which we have noth
ing to do. 

In the case of Banker vs. Bobst, 205 Iowa 608, the Supreme Court of Iowa 
held that the office of constable of a township and the office of city marshal 
of a city located within the township were incompatible. In that case, the 
court made the following statement relative to incompatibility: 
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"It is a well-settled rule of common law that, if a person, while occupying 
one office, accepts another incompatible with the first, he ipso facto vacates 
the first office, 'and his title thereto is thereby terminated without any other 
act or proceeding.' * * * The principal difficulty that lias confronted the 
courts in cases of this kind has been to determine what constitutes incom
patibility of offices; and the consensus of judicial opinion seems to be that 
the question must be determined largely from a consideration of the duties 
of each, having, in so doing, a due regard for the public interest. It is general
ly said that incompatibility does not depend upon the incidents of the office, 
as upon physical inability to be engaged in the duties of both at the same 
time. * * * But that the test of incompatibility is whether there is an in
consistency in the functions of the two, as where one is subordinate to the 
other, 'and subject in some degree to its revisory power,' or where the 
duties of the two offices 'are inherently inconsistent and repugnant.' '' * * 

·A still different definition has been adopted by several courts. It is held that 
incompatibility in office exists 'tvhe1·e the nature ancl duties of the two offices 
are such as to 1·ender it inLproper, fronL consicleTation of p11blic policy, fm· an; 
incumbent to retain both.' " 

This same statement was made by the court in the case of State vs. Anderson, 
155 Iowa 271. 

Under the statement of facts which you furnish us, Mr. McLaughlin was ap
pointed as a member of the Fish and Game Commission. The statute provideg 
that he shall serve without pay. Certainly, there could be nothing improper, 
from a consideration of public policy, for him to retain both offices. He will 
receive a salary as postmaster, but will not receive a salary as a member of 
the Fish and Game Commission. It is also true that neither of these offices 
is subordinate to the other, nor is there anything inconsistent in the functions 
of the two offices. 

This leaves then only one question, that is, whether or not the incumbent 
is able to be engaged in the duties of both offices at the same time. In answer 
to this question, we will say that the Fish and Game Commission does not 
require full time service. If there is any Federal law, or if there is any rule 
of the Postal Department which would require that absolutely all of his time 
be given to the Federal service, that would not interfere with his right to 
hold the position under the state laws, in so far as we are concerned. That 
question would have to be raised by the F'ederal authorities. 

For this reason, this Department is of the opinion that, in so far as the 
State of Iowa is concerned, there is nothing incompatible between these two 
offices, and that Mr. McLaughlin is still a member of the Fish and Game 
Commission of the State of Iowa, even though he has qualified as postmaster in 
th town of Preston. There is no vacancy, unless there is an incompatibility. 

\Vo would suggest, however, that Mr. ·McLaughlin acquaint himself with 
the Federal rules governing the holding of' the office of postmaster, in order to 
ascertain whether or not he is prohibited from holding any other office or de
voting any of his time to other business. 

CITIES AND TOWNS: Registrar, appointment of: Section 2:189 of Code of 
1931. ' 
June 14, 1933. County Attorney, DaventJ01't, Iowa: \Ve wish to acknowledge 

receipt of your letter of June 12th, in which you aRk for an opinion on the 
following: 

"Section 2~89 of the Code, of 1931 provides that the Board of Supervisors in 
each county flhall appoint a local registrar for each registration district in 
the county, except that such appointment. shall be made by the local Board of 
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Health in cities having a population of 35,000 or more. The term of office of 
each local registrar shall be four years, and he shall serve until his successor 
has been appointed and has qualified. 

"However, the city of Davenport township is made up entirely of the city of 
Davenport, being over 65,000 population, and is a spedal charter city, and 
for that reason would not be governed by Section 2389. The question is 
whether the local registrar should be appointed by the Board of Supervisors 
as a registrar for the city of Davenport township, or whether he should be 
appointed by the local Board of Health for the, city of Davenport." 

The opinion which we will give you is based on two cases, which were decided 
by the Supreme Court of this state, both of which cases went up from Scott 
county. The first case is State vs. Finger, 46 Iowa 25, in which the court 
held that Section 390 of the Code, as amended by Chapter 6, Laws of 18'76, pro
Vi!ling for the election of city assessors, was a law relating to the powers of 
cities organized under the general incorporation act, and hence under Section 
21, Chapter 116, Laws of 1876, it did not apply to those cities organized and 
acting under special charters. The reason the Supreme Court held as it did 
in that case was because Section 390, as amended, if applied to the city of 
Davenport, would affect the charter or laws of the city. Its charter and 
ordinances made no provision for the election of an assessor for state and 
county taxes. The application of the law to the city would require the elec
tion of an officer at the city election, who is not recognized by the charter or 
any ordinance of the city. In that case, the court made the following state
ment: 

"We are unable to see, if the act in question is applicable to a city existing 
under a special charter, why Section 829 is not also applicable. If it should 
be so held, the City Council would be required to act as a Board of Equiliza
tion. This would affect the charters or laws of cities existing under special 
chapter in a most material respect." 

Section 6731 of the Code of 1931, being the section relative to special charter 
cities, provides as follows: 

"The provisions of this chapter shall apply only to cities acting under 
special charters. No provisions of this Code, nor laws hereafter enacted, re
lating to the powers, duties, liabilities, or obligations of cities or towns, shall 
in any manner affect, or 'be construed to affect, cities, while acting under 
special charters, unless the same have sp'ecial reference or are made applicable 
to such cities. 

"In all laws hereafter enacted, such reference or application shall be in a 
separate section in the act." 

Where is there anything with reference to Section 2389, which affects the 
powers, duties, liabilities, or obligations of cities or towns acting under special 
charter? The local registrar, if appointed by the local Board of Health of 
the city of Davenport, will not be paid from city funds. He receives his com
pensation from the fees collected. He is not an elective officer, but an ap
pointee. There is no expense and no liability placed on the city of Davenport 
by virtue of the fact that the loc:tl Board of Health would make the appoint
ment. The local Board of Health itself is appointed and not elected. 

Chapter 114 of the Co~le of 1931 provides for registration districts, as 
follows: 

(1) Each city and town. 
(2) Each civil township having no city or town within or partly within 

its limits. 
(3) The portion of each civil township lying outside of any city or town 

located within or partly within such township. 
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Section 2389 does not affect the powers or duties of the special charter cities. 
It merely directs that the local Board of Health shall appoint the local registrar, 
who shall receive his compensation, not from the city funds, but from the 
fees collected. 

vVe baEe our opin:on in this matter on the case of Barthemeyer vs. Rohlfs, 
71 Iowa 582, 32 N. W. 673. This c::tse also went up from Scott County. It 
was an action in which the plaintiffs, tax payers of the city of Davenport, 
sought to enjoin the collection of a tlx voted by the legal voters of said city 
to aid in the construction of a railroad projected by Davenport, Iowa and 
Dakota Railroad Company, one of the defendants in the action. The motion 
for an injunction was overruled, and the plaintiffs appealed. In this case, 
the Court distinguished the application of the rule laid down in State vs. 
Finger. 

The Court, in the Barthemeyer case, made the following statement: 
"In our opinion, the law authorizing taxation in aid of railroads cannot be 

held to be a law affecting the chartered powers of the city. It seems to us 
that this is quite apparent from an examination of the whole act. In the first 
place, the tax voted under the law is not a city tax. It is not levied by the 
city council. It is required to be levied by the Board of Supervisors. It is 
true, certain officers of the city are required to determine whether a majority 
of the taxpayers have signed a petition for an election, and to call the elec
tion and declare the result. But the city, as a corporation, is in no manner 
affected by the result, and is not liable for anything, not even for the expenses 
of holding the election. The officers to whom these duties are assigned are 
clothed with no discretion. They are mere agents, designated ·by law to deter
mine when the statute has been complied with. If the Legislature, instead 
of designating certain officers of the dty to perform this duty, had provided 
for the appointment of commissioners, or had imposed the duty on some 
court or judge or other person, the powers of the city would surely not have 
been affected by the law; and we cannot see that the fact that the law 
designates certain city officers to perform duties imposed, affects the power~ 
of the city any more than the appointment of a person or persons not con
nected with the city government." 

The rule laid down by the Supreme Court in the Barthemeyer case is undoubt
edly applicable to the facts in the instant case. The only thing that Section 
2389 requires is that the local Board of Health appoint the local registrar 
for the state of Iowa. There is no liability whatever placed upon the city. 
nor is there anything which affects the special charter city itself. 

BEER. 

June 14, 1933. County ,ittorncy, Jim·Tan, Ion·a: This will acknowle!lgc re
ceipt of your letter of the tenth inst., in which you ask for an opinion, of this 
Department, relative to the following question: 

"The Parish at Westphalia have and maintain a club house in connection 
with the church, school and other equipment there." 

Under the recent enactment of the 45th General Assembly, legalizing and 
regulating the. manufacture and sale of nonintoxicating liquors, they hold a 
Class "B" permit. Can they la\vfully dispense beer on Sunday to their mem
bers and guests? 

In the opinion of this Department, such a sale, as outlined, could not be 
allowed. 

Section 24 of this act provides, in part, as follows: 
"* * * * * * nor shall any· such beer be sold to any person between the 

hours of twelve o'clock midnight on Saturday night and seven o'clock of the 
following Monday morning." 



280 REPORT OF' THE A'l"l'OIRNI<JY GENERAL 

I also note that you state that F'ather Duran, of the parish, has informed 
you that salesmen of the beverage have informed him that various fraternal 
orders, who have club permits, are dispensing beer on Sund:ty and that you 
advised Father Duran that this is in violation of the law. 

In the opinion of this Department, you are correct in your interpretation 
of the law. If such fraternal organizations are dispensing beer on Sunclay they 
are violating the law and are subject to the penalties, as provided in tho act, 
under consideration, at any time. 

BEER. 

June 14, 1933. County Attorney, Rclmonrl, Iotoo: This will acknowledge 
receipt of your letter of the seventh inst., in which you request an opinion, 
from this Department, relative to the following question: 

Can the owner of a candy kitchen, located in the corner of a building, known 
as the "Moore Hotel," in Clarion, make application and be granted a permit to 
sell beer, under the recent enactment of the 45th General Assembly, legalizing 
and regulating the manufacture and sale of nonintoxicating liquors, to the 
rooms of the hotel? 

You also state that a door enters into the lobby from the candy ldtchen 
and that the owner has a lease, which calls for the privilege of occupying 
the basement of the hotel proper and that the hotel does not have a permit 
to sell beer. 

In the opinion of this Department, the class of permit and the premises 
described in the permit would control in a situation, such as you present. 

You will note, from an examination of the act, under consideration, that 
there are several classes of "B" permits. One type of permit issued to a 
retail dealer, as outlined in Section 11 of the act and the rights and privileges 
of such a dealer are defined in Section 14 of the act, is issued by the city or 
town council. Another type of permit, as outlined in Section 16 of the act, 
is issued to dining cars, buffet or observation cars, to the Pullman Company 
or railway companies, by the Treasurer of the State. Another type of Class 
"B" permit is issued by the Hoard of Supervisors of the county, to a golf or 
country club. The other type of Class "B." permit is issued by the city or town 
council, to hotels, inns or taverns, as outlined in Section 27 of the act. 

The ordinary Class "B" permit, issued to a retailer, the provisions, regard
ing which, are set out in Sections 11 and 14, and the procedure with regard to 
a hotel, inn or tavern, is different. You will note that Subdivisions (a), (b) 
and (c) of Section 27 provide for the amount of the permit fee, in accordance 
with the number of guest rooms in the hotel, Jnn or tavern. 

The question, which you present, would have to do with the type of permit. 
which could be granted, and the requirements which the applicant would have 
to meet before either type of permit could be legally granted. By way of 
illustration-if the owner of the candy kitchen is simply a tenant of the owner 
of the hotel building and his business is a separate enterprise from that of 
the hotel proper, then, in our opinion, he would qualify for the type of class "B" 
permit, which is outlined in Section 11 of the act. In the event the hotel man
agement controls the candy kitchen, the application made would be that of 
the hotel company, in accordance with the provisions of Section 27 of the 
act, under consideration. In that case, the type of permit would be as outlinetl 
in the last named section. This would be a matter for the city council to 
determine, that is, as to whether the qualifications and conditions, set forth 
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in the various sections in the act, were met, which would determine as to 
the type of permit to be granted. 

BEER. 
June 15, 1933. County Attorney, Cedm· Rapids, Iowa: This will acknowledge 

receipt of your letter of the twelfth inst., in which you ask for an opinion, from 
this Department, on the following question: 

A certain corporation, all of the stock of which is owned by A. and B, has a 
Class "B" permit. A and B wish to form a partnership with C and obtain a 
Class "A" permit. In view of the fact that this corporation is, of course, 
an entity, would this arrangement !be in violation of that section of the law, 
prohibiting the owners of a Class "A" permit from being directly or indirectly 
interested in a Class "B" permit? 

In the opinion of this Department, Section 26, of the recent enactment of 
the 45th General Assembly, legalizing and regulating the manufacture and 
sale of nonintoxicating liquors, would control, which section is, in part, as 
follows: 

"* * * * * * Nor brewer, bottler or wholesaler shall be financially interested 
either directly or indirectly in the conduct or operation of the business of a 
retailer or dealer as herein defined except as provided herein. * * * * *" 

Also, see Se~tion 9 of the act, under consideration, which is, as follows: 
"It shall be unlawful for any person or persons to be either directly or in

directly interested in more than one (1) class of permit." 
Accordingly, it would seem that there would be no question, in our opinion, 

that such an arrangement, as outlinetl by you, would be in violation of the 
act, under consideration. 

NATIONAL BANK DEPOSITS. 
June 15, 1933. County Atto1'ney, Newton, Io1w: This will acknowledge re

ceipt of your letter of the twelfth inst., in which you ask for an opinion on 
the following matter: 

Can the resolution, relative to public funds, which has been forwarded to 
you from this Department, cover funds which are to be waived in national 
banks that are reorganized so that Boards of Supervisors, finding such resolu
tions, would ·be entitled to participation in the State Sinking Fund? 

In the opinion of this Department, Senate Amendments to House File No. 
541, which states, in part, as follows: 

"* * * * * * Any public ·body hereinbefore named may .with depositors of 
any national bank enter into a depositor's agreement with said bank, provided 
the form of said agreement shall be one that shall have been first approved 
hy the Superintendent of Banking and •hy the l<Jxecutive Counc.il of the State 
of Iowa." 
controls somewhat in this situation. 

However, to date, no direct agreement has been made with the Comptroller 
of the Currency of the United States, relative to the acceptance of depositors' 
agreements with resolution, in question, attached thereto, so the matter will 
have to be taken up with the conservator of the national bank, in question, 
which is, as set forth in your letter, the Colfax National Bank. 

It has been called to the attention of this Department that in some cases 
national banks have not been paying the interest, as provided in Chapter 352-a1 
of the Code of Iowa, 1931, and, of course, in order to allow participation in 
the Sinking Fund, the qualifications and conditions, as set forth in this chapter 
of the Code, and also in Chapter 3&2-dl, would have to be met. 

·we have been informed that this matter has been called to the attention 
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of the Comptroller of the Currency, by Honorable Leo J. Wegman, Treasurer 
of State of the State of Iowa, and, undoubtedly, this interest will be paid into 
the State Sinking Fund by national banks operating in Iowa. However, it 
!Hight be advisable for your Board to ascertain if this interest has been paid 
up to the time of reorganization and if it is now being paid. The Public Fund 
Act, which is commonly known as the Lovrien-Brookhart Sinking Fund Act, 
is a special act with reference to public money and the conditions and qualifica
tions of the act must be met in all particulars in order that participation 
may be had. 

ELECTION: Special election: Repeal election of June 20, 1933. 
June 16, 1933. County .Attorney, Des Moines, Iowa: Replying to your inquiry 

or' the tenth inst., asking for an opinion construing Section 17 of Senate File 
No. 477, you are advised that Senate File No. 477 providing for the Repeal 
Election of June 20, 1933, specifically makes applicable to that election all 
of the statutes concerning the manner of conducting elections for state and 
county offices. Your attention is particularly called to Section 824 of the 
Code of 1931 which prohibits 

"loitering, congregating electioneering, treating voters, interrupting, hinder
ing, or opposing any voters" 
and other provisions relative to the secrecy of the ballot. This statute pro
hibits loitering, congregating, electioneering, soliciting, etc. 

"within 100 feet of any outside door of any building affording access to 
any room where the polls are held, or any outside door of any building, afford
ing access to any hallway, corridor, stairway, or other means of reaching 
the room where the polls are held." 

It is the opinion of this office that this statute applies to solicitation of 
any kind, whether connected with the subject of the election or not, by anyone 
within 100 feet of the outside door of a building containing a polling place 
and, of course, to any such acts within the building. 

Section 825 provides a penalty of a fine or imprisonment for violation of 
this act. 

Section 831 provides for the employment and detailing at each election of 
police "to prevent violations of law and any lawful command made under. the 
chapter." In view of the fact that the controversy may become more or less 
bitter, it is especially important that there be no violations permitted and 
judges of election should be so instructed. It is the duty of the local authorities 
to see that these statutes are strictly enforced and permit no loitering, solicit
ing, or interfering within the 100 feet limit above referred to and, if any persist 
in so doing, to enforce the penal provisions of the act against them. 

BANKS: Under Senate File 111. 
July 10, 1933. County Attorney, Mt. Ayr, Iowa: We have your letter which 

is as follows: 
"We have but one bank functioning in our county unrestricted-balance 

under Senate File 111. 
Statute provides treasurer must collect interest on public funds deposited 

in banks or be personally liable for this interest. 
The unrestricted bank will not take any more public deposits than they 

now have. If treasurer or clerk deposit in Senate File banks they cannot 
collect interest on deposits. There is no other place to deposit in Ringgold 
county, Iowa." 

Under the Sinking Fund Act, public bodies must deposit their money in 
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banks that will pay the 2% interest as provided therein. Under the recent 
act of the legislature, public bodies may deposit their funds in any bJ.nk in the 
state, so if the unrestricted banks in your county will no longer accept public 
deposits and pay the interest as provided by bw, then public bodies are 
authorized to deposit their funds in any bank in the state that will pay this 
interest. 

NEWSPAPERS, OFFICIAL: Merging of Burlington Hawkeye and Burlington 
Gazette under name of Hawkeye Gazette: Board of Supervisors. 
July 14, 1933. County Attonzey, Burlington, Iou:a: We acknowledge receipt 

of your letter of July tenth, in which you ask for an opinion on the following: 
"Burlington county is entitled to three official newspapers. The Board of 

Supervisors at the January meeting, 1933, selected three official papers, two 
of which were the Burlington Hawkeye and the Burlington Gazette. Since that 
time, the Burlington Hawkeye and the Burlington Gazette have merged under 
the name of the Hawkeye Gazette. The proceedings of the Board of Super
visors are no longer being published in three official newspapers. Does the 
Board of Supervisors have authority to select another newspaper as an official 
paper, or must they wait until the January meeting in 1934 ?" 

Section 5397 of the Code of 1931 provides as follows: 
"The Board of Supervisors shall at the January session each year select 

the newspapers in which the official proceedings shall be published for the 
ensuing year." 

The section of the Code just quoted does not mean that the January meet
ing is the only meeting at which official papers could be selected. It means 
that the designation should be made at the January meeting. However, if 
at some time during the year one of the official papers should go out of busi
ness, it would be necessary to select another, for the reason that Section 5411 
of the Code of 1931 provides that the proceedings of the Board of Supervisors 
shall be published in each of said official papers, meaning the number as 
required in Section 5399 of the Code. 

We note from your letter that the Burlington Hawkeye and the Burlington 
Gazette have now merged. If this is true, and if the Board has not, since 
that merger, designated the new paper as an official paper, then it is no longer 
an official newspaper of the county, and it would be necessary for the Board 
to designate two official papers, rather than one. 

COUNTY OFFICERS, COUNTY CLERK-FEES. A county clerk has the right 
to retain compensation received by him from abstract companies, private 
individuals, 'banks, etc. for making reports containing the title, amounts 
involved, suits commenced, judgments entered, but without certificate or 
authentication. 
July 14, 1933. State Representative, 1Vau1wn, Iozca: Your letter of the 

eighth inst., addressed to the Attorney General, has been handed to me for 
reply. 

You inquire whether the county clerk of the district court has the right 
to retain compensation received by him from abstract companies, private in
dividuals, banks, attorneys, merchants, etc., for making reports containing 
the title of suits commenced, amounts involved, judgments entered, etc., these 
reports being given at stated times each week but without any certificate 
or authentication. 

Section 5230 of the Code prescribes the salary for the clerk of each county 
according to the population of the county. That compensation is in full for 
his services as such clerk and he is not entitled to other fees or compensation 
from the public treasury. 



284 REPORT OF THE ATTOiRNEY GENERAL 

A public officer takes his office cum onere and is entitled to no salary 
or fees except those which the statute provides. 

McEldery vs. Abercrombie, 104 Southern, 671 (Ala.) 
Outagamie County vs. Zuehlke, 161 N. W., 6 (Wise.) 

Public officers when challenged must be able to point out their authority 
for demanding fees and salaries. 

Henry vs. Dolan, 203 N. W., 369 (Wis.) 
Section 10837 of the Code provides: 
Fees. The clerk of the district court shall charge and collect the following 

fees, all of which shall be paid into the county treasury: 
21. For all copies of record or papers filed in his office, transcripts and 

making complete record, ten cents for each one hundred words. 
This statute prescribes a great many other fees which shall be collected by 

tlie clerk. All of the fees contemplated by this section, clearly, must be paid 
into the county treasury by the clerk. It would appear that he has no 
authority to collect other fees for services rendered as clerk. 

Statutes prescribing fees ,for public officers are strictly construed, but fees 
by implication are not permitted. 

Board of Commissioners vs. ·walker, 181 Pac., 195. 
The services described in your letter are no part of the duties of the clerk 

and could properly be performed by any other individual as the records in 
the clerk's office are public records. In many counties, this service is rendered 
by abstractors or other persons who receive a nominal compensation therefor. 
This service is not included in the list of services for which the clerk shall 
charge a fee, they being covered by Section 10837 above referred to. 

It is the general contemplation of the law that such a public officer shall 
devote his full time to the discharge of his duties. This is a good rule and 
should be adhered to by all public officers. It would, of course, be conceded 
that full time does not mean twenty-four hours a day. A public officer can 
do better work and more of it if he has, at proper intervals, brief time for 
relaxation. If he does any outside work, either for or without compensation, 
he should not allow it in any way to interfere with the full and honest per
formance of the duties of his office. 

The case of Baldwin vs. Stewart, 207' Iowa 1135, holds that the clerk shall 
not, in addition to his regular salary, retain the fees collected by him for 
acting as a commissioner of insanity. This, however, is not your case. 

If the clerk should by any chance be a notary public and should, during 
his office hours without any interference with his duties, draw a deed an1l 
receive compensation therefor, I do not think anyone would be heard to say 
that he should pay to the county treasurer the amount received for drawing 
the deed. 

If the work referred to in your letter includes copies of records or lla!lcrs 
filed in his office or transcripts, then the fees collected therefor, should be 
paid to the county treasurer. 

I am convinced from your letter that the services you refer to do not come 
within the statute; that it is not the duty of the clerk as a public official to 
render such services as you describe, and that it is done by him outside his 
regular duties as clerk, and therefore, he would not be liable to account to 
the county for the proceeds of such work. 

STATE FAIR BOARD. 
July 14, 1933. State Fair Boarrl, Des ll!oines, Iowa: This will aclmowlerlgc 

receipt of your request for an ovinion, of this date, on the following matter: 
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Section 2904, of the Code of Iowa, l!J31, provides for the payment of state 
aid, relating to the county district fairs and directs that "the Auditor of State 
shall issue his warrant to any society for the amount due as state aid * * *." 

In view of the fact that the Acts of the 45th General Assembly changed 
the duties of the State Auditor and created a State Comptroller, how should 
these warrants be issued? 

In the opinion of this Department, as numerous duties of the State Auditor 
have been transferred to the newly created department of State Comptroller, 
these warrants would be issued by the State Comptroller from the date he 
took office, July 4, 1933. 

This duty is imposed upon the Auditor, under the laws of this state and 
automatically, by the transfer of these numerous duties, this becomes the 
duty of the State Comptroller that is, to carry out the provisions of a section 
of the Code, such as S~ction 2904, although the Code section, regarding which 
you inquire, now reads that the State Auditor shall issue the warrant. 

July 14, 1933. State Fish anr! Game Commission, Des Moines, Iowr1: This 
will acknowledge receipt of your letter of the eleventh inst., in which you 
request the opinion of this Department, on the following matter: 

"On July 1, 1933, we issued to G. M. Scheibeler of Imogene, Fremont county, 
Iowa, a wholesale fish market or fish peddler's license. 

"The application was properly executed and the required fee was paid and 
properly entered in our records. On the lOth day of July, 1933, we received 
a request from Mr. Scheibeler asking us to return his check to him as other 
plans had worked against him in such a manner that he could not use the 
license issued. He also returned the license to this office. 

"Under the provisions of the law we are asking you to inform us whether 
or not we can return this money to the man. ·we have no evidence as to 
whether or not the license was used between July 1 and July 10." 

In the opinion of this Department, an investigation shows that license fees 
for a market or fish peddler's license and also other fees, as set out in Clnpter 
86, of the Code of Iowa, 1931, which defines the laws, with reference to the 
functions of the Fish and Game Commission, which said chapter has been 
amended by Acts of the 45th General Assembly, discloses no provfsion for a 
refund of license fees paid. 

Therefore, as license fees paid, under the acts relating to the functions 
of the Fish and Game Commission, are allocated to specific funds and as the 
elerical functions have been performed by your Commission, there is no way 
that a refund could be legally made . 

. July 14, 1933. State Fish and Game Commission, Des Moines, Iowa: This 
will acknowledge receipt of your letter of the thirteenth inst., in which yon 
request the opinion of this Department, on the following matter: 

"The proposed \Vinterset area is now in readiness and we are confronted 
with a problem in accepting this land whereas one owner objects to the expem;e 
of having the abstract 'brought down to date. 

"Would it ,be possible for us to accept the deed and title by making an 
examination of the abstract and having the abstractor furnish us with a cer· 
tificate, or, in a case of this kind where the land will be donated to the State 
of Iowa by the community, can we bear the cost of the abstract?" 

As we understand this project, the land is to be donated to the State of 
Iowa and if your Commission has decided to accept the same, we are of the 
opinion that before doing so, an abstract should be prepared so that no liens 
against this property would later appear, which would affect the title of the 
State. 
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Under the circumstances, as outlined, the abstract should be brought down 
to date and the expense, in our opinion, could legally be paid out by your 
Commission for such a service. 

Section 10185, of the Code of Iowa, 1931, provides, as follows: 
"Gifts to state. A gift, devise, or bequest of property, real or pers01nl, may 

be made to the state, to be held in trust for and applied to any specified' 
purpose within the scope of its authority, but the same shall not become ef
fectual to pass the title in such property unless accepted by the executive 
council in behalf of the state." 

Section 10186, of the Code, 1931, provides, as follows: 
",lfanayement of JJ1'0lJCrty. If gifts are made to the state in accordance 

with the preceding section, for the benefit of an institution thereof, the prop
erty, if accepted, shall be held and managed in the same way as other prop
erty of the state, acquired for or devoted to the use -o'f such institution; and 
any conditions attached to such gift shall become binding upon the state, 
upon the acceptance thereof." 

You will note in the last section quoted, the following: 
"and any conditions attached to such gift shall become binding upon the 

state, upon the acceptance thereof." 
If the donor, in the instant matter, desires to donate the land, in question, 

to the State with the proviso that the St::<te pay for the making of an abstract 
if they desire one, this would be, in our opinion, a legitimate exvense and 
also the land should not be accepted until a search is made with reference 
to the title to ascertain relative to liens. A certificate from the abstractor 
would suffice as far as acceptance is concerned and then we feel that the 
abstract should be brought down to date and examined. 

OSTEOPATHIC-SURGERY. QUALIFICATIONS OF APPLICANTS. The re
quirements for examinations may ·be met prior to the passage of law relative 
to osteopathic-surgery. 

· Indefinite supporting statements o'f individuals should not be accepted as 
satisfactory evidence; the law does not require only school records; the 
Board of Examiners appear to •be the sole judges of applicants seeking a li
cense to practice. 
July 14, 1933. Commissioner, State Dcpa1·tment of Health, Des .llfoines, Io1ca: 

Your letter of the twelfth inst., addressed to the Attorney General, has been 
handed to me for reply. 

You ask for the opinion of this Department upon the following questions: 
1. Can statutory qualifications be complied with prior to passage of law 

relative to osteopathic surgery? 
2. Should indefinite supporting statements of individuals ·be accepterl as be

ing in. compliance with law, O!' should a.pplicant be required to submit as 
satisfactory evidence, only school records. to the Board of Osteopathic Exam
iners before an applicant be permitted to take examination for a license to 
practice osteopathy and surgery? 

It is the opinion of this Department that the first question should be answered 
in the affirmative. 

Section 2550 of the Code provides as follows: 
"Requirements for license-osteopathy. Every applicant for a license to 

practice osteopathy shall: 
1. Present a diploma issued by a college of osteopathy approved by the 

osteopathic examiners. 
2. Pass an examination in the science of osteopathy and the practice of 

the same as prescribed by the osteopathic examiners, including minor surgery." 
Section 2551 of the Code is as follows: 
"Requirements for license--osteopathy and surgery. In addition to the 
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requirements of the preceding section, every applicant for a license to practice 
osteopathy and surgery shall: 

1. Present satisfactory evidence that he has completed either: 
a. A two-year post-graduate course of nine months each, in an accredited 

college of osteopathy, involving a thorough and intensive study in the sub
ject of surgery as prescribed by the osteopathic examiners, or 

b. A one-year post-graduate course of nine months, as prescribed in the 
preceding paragraph, and, in addition thereto, has completed a one-year course 
of training as a surgical assistant in a hospital having at least twenty-five 
heels for patients and equipped for doing major surgical work. 

2. Pass an examination as prescribed by the osteopathic examiners in the 
subject of surgery, which shall be of such character as to thoroughly test the 
qualifications of the applicant as a practitioner of surgery. 

The first question relates particularly to the section last above quoted. This 
section expressly provides that "every applicant for a license to practice 
osteopathy and surgery shall: 1. Present satisfactory evidence that he has 
completed either" of the courses of training as prescribed in paragr.J.phs a and b 
of the section. 

The question naturally arises as to what hoard or authority shall pass on 
the requirements for the issuance of a license under these sections. Section 
2473 provides: 

"Rules relative to examinations. Each examining ·board shall establish rules 
for: 

1. The conducting of examinations. 
2. The grading of examinations and passing upon the technical qualifica

tions of applicants, as shown by such examinations." 

This section, by its terms, gives the examining board in the case of applicants 
for a license to practice osteopathy and surgery, the authority to make rules 
for the examinations and for passing upon the technical qualifications of 
applicants, and stops there without saying that the board shall pass upon 
the qualifications under the rules laid down by the board. Of course, the 
board of examiners can make no rules which amount to the repeal of any 
statute. The statutory Jaw with reference to such examinations, should be 
and is a part of the rules by which the applicants for a license are measured. 
In other words, the rules relative to examinations, as referred to in Section 
2473 of the Code, must harmonize with the law as laid down in Section 25·51, 
prescribing the requirements for a license to practice osteopathy and surgery. 
That question left open by that statute seems, however, to b;e settled by Sec
tion 2477 of the Gocle which is set out as follows: 

"Certification of successful applicants. Every examination shall be passed 
upon in accordance with the established rules of the examining board and shall 
be satisfactory to at least a majority of the members of said !Joard. After 
each examination, the examining board shall certify the names of the· suc
cessful applicants to the state department of health in the manner prescribed 
by it. The department shall then issue the proper license ana make the re
quired entry i~· the registry book." 

This section appears to make clear the duties and authority of the examining 
board and the Department of Health with refere11ce to the issuance of a 
license. There is nothing in any of these statutes which require the statutory 
qualifications to have been met and complied with subsequent to the en:tct· 
ment of these particular statutes. In other words, it would appear to be im
material whether the one-year post-graduate course and the one-ye:u course 
of training as a surgical assistant in a hospital having at least twenty-five bedR 
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for patients, etc., were completed one month or many years prior to the taking 
of the examination so long as the requirements are met. 

With reference to question two submitted by you, in addition to what has 
already been set out above which partially answers that question, I would 
say that the sections above quoted appear to make the osteopathic examiners 
the sole judges of the qualifications of those seeking the license. The applicant, 
clearly, must "present satisfactory evidence." "Indefinite supporting state
ments of individuals" should not be accepted by the board of examiners as 
!Jcing in compliance with Section 2551, as that would leave the door open to 
fr.HHI. The board of examiners slwuld require the applicant for a license to 
present satisfactory evidence, but in the last analysis, that board would appear 
t0 be the judges of what is satisfactory evidence. 

You ask H the applicant should be required to submit as satisfactory evidence 
only school records. The law does not make such a requirement as this. 
If the examining board accepts evidence as satisfactory which would not be 
satisLctory to the Department of Health, the responsibility rests wholly with 
the examining board, and when, after examination, the examining board !u.s 
certified the names of the successful applicants to the State Department of 
Health in the manner prescribed by it, the Department of Health shall then 
issue the proper license and make the required entry in the registry book. 

July 18, 1933. Boanl of Conservation, Des Moines, Iowa: This will aclmowl
edge receipt of your request of the seventeenth inst., for the opinion of this 
Department on the following question: 

"In the project at Backbone State Park, the Board of Conservation proposes 
to erect a dam. 

"\Vhat would 1be the rights of property owners downstream, in case that, 
during the building of such a dam, the flow of water would be temporarily 
diminished?" 

The general law, with reference to the rights of the property owners to the 
flow of waters, is found in Gehlen Brothers, et al., vs. J. F. Knorr, et al., 101 
Iowa 700, and the Court, in that case, finds, in part, as follows: 

"If there are· two dams on the same $tl·eam owned by different persons, one 
dam being above the backwater from the other, neither owner may exercise 
his right to use the water of the stream so as to unduly interfere with the 
rights of the othe1·, ·but each owner must put up with such slight disadvantageH 
as are indispensable to a reasonable use of the water of the stream by the 
other." 

The general rule of law is as follows: 
"One property owner has no monopoly in the flow of the water; every 

proprietor above them has the same right to the use of the water for arti
ficial purposes, and every one of the upper proprietors, for the purpose of 
enabling themselves to reap the benefit of this right, have, as a natural con
sequence, the right to temporarily stop the flow of the stream for such length 
of time as will put them in position to reap the benefits of their rights." 

"In the absence uf superior rights, acquired by license, grant, or prescription, 
the rights of such proprietors in the water of the stream are equal."-See * 
Willis vs. City of Perry, 92 Iowa 297. 

"The owner of land through which a stream of water runs has a right to 
have it flow over his land in the natural channel, undiminished in quantity ami 
unimpaired in quality except in so far as diminution or contamination is in
sepaJrable from a reasonable use of such water." See* Gehlen Brothers vs. 
Knorr, 101 Iowa 700. 

The Courts in determining whether a use is reasonable take into considera
tion the following: 
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"the use; its extent, duration, necessity, and its application; the nature and 
size of the stream, and the several uses to which it is put; the extent of the 
injury to the one proprietor, and of the benefit to the other; and all other 
facts which may bear upon the reasonableness of the use." 

Red River Roller Mills vs., ~Wright, 30 Minu. 249, 15 Northwestern 167. 
Washburn, Easem., page 379-101 Iowa 700. 

Also, see Gould on "Waters," Section 213, which is as follows: 
"While one riparian proprietor may not divert the water of a stream so as 

to deprive a lower proprietor on the same stream of the benefit thereof, such 
upper proprietor may reasonably detain the water for proper purposes. The 
doctrine that such use by the upper proprietor may result in diminishing 
the quantity of water which will go down the stream, and may affect the cur
rent by retarding the flow to a reasonable extent, and still be consistent 
with the existence of a. common right, was early held in this country, and 
has been constantly adhered to. Ice Company vs. Guthrie (Neb.) 60 N. W. Rep. 
717. If the general rule that each riparian proprietor is entitled to the flow 
of the stream, according to its natural course, without interruption or diminu
tion, should be strictly adhered to, it would result in a virtual abrogation of 
the well-settled doctrine that the rights of all proprietors of the stream are 
equal, and would 'preclude the use of flowing waters in most cases; as, where 
power is desired, the rule must yield to the necessity of gathering the water 
into reservoirs. It is lawful to do this where it is done in good faith, for a 
useful purpose, and with as little interference with the rights of other pro
prietors as is reasonably practical under the circumstances.'" 

A recent case, in which this question has been considered, by our Court, is 
the case of Harp vs. Iowa Falls Electric Company, 196 Iowa 317. 

"The owner of a dam which 'backs water into an upstream dam, to its ma
terial injury, may not justify his conduct on the plea that he is maintaining 
the water level at the same point which was formerly maintained by the 
owner of a dam still farther downstream, when the defendant has acquired 
no ownership of said latter right, and when said latter right affirmatively 
appears to be nonprescriptive." 

This was an "action in equity, to enjoin defendant from maintaining its 
dam at such a height as to back the water up at plaintiff's dam and mill, am\ 
thus to destroy or to infringe upon plaintiff's right to the fall of the water. 
Plaintiff asks that the nuisance created thereby be abated, and that defendant 
be required to lower its dam, and to maintain it so as not to interfere with 
plain tiff's rights." 

The decree was for the plaintiff and the defendant appealed. The decision 
wag affirmed in the Iowa Supreme Court. 

We believe that we have set out the general proposition of law governing the 
question asked in this state and in brief they are, as follows: 

1. That each proprietor has an equal right in the stream; 
2. That each proprietor is entitled to an undiminished supply; 
3. That each owner is entitled to a reasonable use of the water; and, 
4. That all the surrounding eircums,tances are taken into consideration,

the use of the water, the si7.e of the stream, and the nature of the use of the 
stream. 

Therefore, it~ is our opinion that it is a question of the reasonableness of 
the use of the .water and in determining what is a reasonable use all surround
ing circumstances are taken into consideration. In the erecting of this dam, we 
would think it advisable to confer with other property owners, who are affected, 
and if necessary, after the extent of the use has been determined, make what
ever adjustments are necessary with other proprietors, in the event that their 
flow of water will be diminished temporarily. 

Your Board has the right to the reasonable use of the stream and has an 
equal right with other property owners. Investigation, by engineering means, 



290 REPORT OF THE ATTnRNEY GENERAL 

will determine as to the amount of interference which will be caused with 
the other proprietors, and after this is determined, the general rules of law, 
as set out herein, can be applied. 

COMPTROLLER BILL: Permanent school fund. Transfer permanent school 
money from one county to another. 
July 20, 1933. Audito1· of State•, Des Jloines, Iotca: We wish to admowledge 

receipt of your letter of July 13th, in which you ask for an opinion on the 
following: 

"Since the passage of Senate File 470 of the Acts of the 45th General As· 
sembly, said Act being generally known as the Comptroller Bill, who will have 
the authority to transfer the permanent school money from one county to an
other, to supervise the escheated estates, the proceeds of which have become 
a part of the Permanent School Fund, and all other matters in relation to 
said Permanent School Fund?' 

Prior to the passage of Senate File 470 of the Acts of the 45th General As
sembly, all of the duties relative to the Permanent School Fund were per
formed by the Auditor of State, by virtue of Chapter 232 of the Code of 1931. 

The Comptroller Bill in only one instance mentions in so many words the 
Permanent School Fund, that is, in Section 6, Sub-section 9, relative to the 
duties of the Comptroller, the bill provides as follows: 

"To apportion the interest of the permanent school fund on the first :\Ionday 
of 1\Iarch and SepteTirber of each year, among the several counties in propor
tion to the number of persons between five and twenty-one years of age in 
each, as shown by the last report filed with him by the Superintend.ent of 
Public Instruction." 

However, there are other provisions of the bill relative to the duties of the 
Comptroller and the duties of the State Auditor which require us to rule 
that all of the duties with reference to the Permanent School Fund are trans
ferred to the Comptroller. For instance, Section 5, Sub-section 6, of the bill 
provides, relative to the duties of the State Comptroller, as follows: 

"Perform and exercise all those duties and powers now delegated by law 
and performed ·by the State Auditor which relate to bookkeeping and account
ing and to the pre-audit and settlement of state accounts and claims." 

Section 6, Sub-section 2, of the bill· provides, relative to the specific duties 
of the State Comptroller, as follows: 

"To control (a) the payment of all moneys into the treasury and (b) all 
payments from the treasury by the preparation of appropriate warrants, or 
warrant checks, directing· such collections and payment." 

Section 12 of the Bill provides in part as follows: 
"The State Auditor is hereby relieved of all duties in respect to the pre

audit and settlement of state accounts, both receipts and disbursements, and 
the keeping of accounting records and the making of financial reports now 
required of him l:Jy law, as they relate to state finances. * * * * and the 
keeping of state bookkeeping and accounting records and the rendering of 
reports relating to state finances now required by law, of which the State 
Auditor is hereby relieved, are hereby transferred to the Office of State Comp
troller, together with all books, records, documents and papers pertaining 
to such accounts and reports, * * * *." 

Again it is provided in the second paragraph of Section 12, as follows: 
"And it is also the purpose of this section to confine the functions of the 

Auditor of State to those duties enumerated in: * * * *." (Here follows a list 
of the sections of the Code of 1931, enumerating duties to l:Je performed by 
the State Auditor.) 

None of the sections included in Chapter 232 of the Code of l!l31 are found 
in the list of Code sections above referred to. 
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As we understand it, the Permanent School Fund is accounted for in a 
separate set of books in the office of the Auditor of State. The Comptroller's 
Bill provirtes that all of these books of account be turnert over to the State 
Comptroller. Certainly, it could not have been the intention of the Legislature 
to leave the Permanent School Fund under the control and supervision of the 
State Aurtitor and yet transfer all of the books to the office of the Comptroller. 

It is therefore the opinion of this office that the effect of Senate File No. 
470 is to transfer all of the duties relative to the Permanent School Fund from 
the office of the Aurtitor of State to the office of the State Comptroller. 

ELECTION: Special election: Cost of publishing proclamation and sample 
ballot be certified ·by Secretary of State to Auditor of State. 

July 20, 1933. A.uclitor of State, Des llfoines, Iowa: We wish to acknowledge 
receipt of your letter of July 13th, in which you ask for an opinion on the 
following: 

"Should the cost of publishing the proclamation and the sample ballot, in 
connection with the special election of June 20, 1933, held under authority of 
Senate File 477, be certified by the Secretary of State to the Auditor of State, 
or shoulrt such cost be certified by the County Auditors of the several counties 
to the Auditor of State for payment?" 

Section 18' of Senate .File 477, or that part of said section which has reference 
to this question, is as follows: 

"The expense of holding such election shall be paid by the State Treasurer 
of the State of Iowa, out of funds in his hands not otherwise appropriated. 
All bills of necessary and proper expense incurred according to law, shall 
be submitted to the County Auditors in the several counties by claimants with 
itemized, verified statements of account, which shall be filed with said Coun
ty Auditors within ten (10) days after the holding of such election, and the 
several County Auditors shall thereupon duly itemize and certify such claims 
for expense to the Auditor of State of the State of Iowa, who shall draw 
warrants therefor to the persons entitled thereto in the amount found to be 
due. All the ballots for such special election shall be furnished by the Secre
tary of State of the State of Iowa and delivered by him to the several 
county auditors in the state for distribution to each election precinct in their 
respective counties at least three (3) days prior to the date of such special 
election .. The cost of printing said 'ballots shall not exceed a proportionate 
amount, space and composition considered, of the cost of printing ballots for a 
general state election. The Secretary of State shall cause said ballot, together 
with the Governor's proclamation of such special election, to be published in 
two (2)newspapers of general circulation in each county at least ten (10) 
days prior to the date of such special election." 

We are convinced that the latter part of that section, which provides that 
the ballots shall be furnished by the Secretary of State, and that the Secretary 
of State shall cause said ballots, together with the Governor's Proclamation 
of such election to be published, would mean that the expense would be certi
fied by the Secretary of State to the State Auditor and warrants drawn by 
the State Auditor, regardless of the fact that the first part of the section 
provides that the expense of holding such election shall be paid by the Treas
urer of State, after said bills are certified to the Auditor of State and warrants 
drawn. 

We are also of the opinion that this section, along with Chapter 6 of the 
Code of 1931, is sufficient authority for this ruling. Chapter 6 of the Code of 
1931 make provision for the procedure mentioned by us in cases of constitu
tional amendments and public measure. 
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ROADHOUSE DEFINED. 
July 20, 1933. County A.ttorney, Boone, Iowa: This will acknowledge receipt 

of your letter of the fifteenth inst., in which you request the opinion of this 
Department on the following matter: 

There is a section in the 1931 Code which provides for a township lic~nse 
for all places outside 6f the corporate limits of a city or town which furnished 
entertainment, prepared food or drink. 

"The question has arisen in this county concerning the sale of pop and 
other ·bottled soft drinks in oil stations which make no effort to serve food 
other than perhaps candy bars, or provide no entertainment. 

"It has been my contention that this Section of the Code is meant for Road
houses and not for oil stations. There would be no license required of them 
to sell a can of sardines or a package of doughnuts, and certainly a bottle 
o.f pop would be very little, if any different, than canned goods or other articles 
in the grocery line." 

Chapter 285, of the Code of Iowa, 1931, relates to township licenses, and in 
Section 5582-c1 defines a roadhouse and states, as follows: 

"'Roaclhouse' clefinerl. A road house, for the purposes of the preceding sec
tion, shall be construed to mean any building or establishment open to the pub
lic and located on or accessible to a road or public highway outside the limits 
of an incorporated town or city where entertainment, prepared food or drink 
is fl!rnished to the public genrrally for hire, sale or profit." 

In the opinion of this Department, an oil station that engages in the sale 
of oil and gasoline and, as a side line, sells pop, could not be construed to 
be a roadhouse. 

Section 5582 recites the circumstance·s under which a license is required and 
is as follows: 

"License requirecl. No person shall, for himself or for any other person, 
firm, or corporation, keep or operate for hire or for profit any theater, moving 
picture show, pool or billiard room or table, dance hall, skating rink, club 
house, roadhouse, amusement park, or bowling alley, outside the limits of cities: 
anti towns without first procuring a license therefor from the township trustees. 

"This section shaii not apply to baseball games or county fairs." 
We do not believe that it was the intention of the Legislature to require a 

license of an oil station that sells pop and candy bars. 

BEER. 
July 20, 1933. County Attorney, Grunrly Center, Iowa: This will acknowl

edge receipt of your letter of the eighteenth inst., to Edward L. O'Connor, 
Attorney General, which has been referred to the writer for attention, in 
which you ask for the opinion of this Department on the following matter: 

"A Class 'B' permit holder wishes to deliver beer to purchasers seated in 
automobiles outside his place of business and on lots owned by him. He ex
pects to take the beer out to them and to see that they drink it before driving 
a-way." 

In the opinion of this Department, we see no legal objection, where the per
mit describes certain premises, that beer may be sold, as provided in House 
File No. 587, as amended by House File No. 611, Acts of the 45th General 
Assembly, where the seating arrangement, as designated in Section 14, is 
complied with. 

As the Legislature designated that there should be "tables and seats sufficient 
to accommodate not less than twenty-five persons at one time," we are of the 
opinion that the Eale of beer to customers in parked automobiles is an evasion 
of the act. The fact that a designation was made about serving beer at 
tables and seats, leads us to the conclusion that it was the intention of the 
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Legislattire that beer should be served at tables and seats and not to patrons 
in parked automobiles. If such patrons cared to leave their automobiles and 
drink the beer on the lawn at tables and seats, we see no objection. 

BEER. 
July 20, 1933. County Attorney, Grundy Center, Iowa: This will aclmowl

edge receipt of your letter of the eighteenth inst., to Edward L. O'Connor, 
Attorney· General, which has been referred to the writer for attention, in 
which you ask for the opinion of this Department on the following question: 

"A town in this county (Gnmdy) granted a Class '·C' beer permit on April 
25th. The town recalled the same at the request of the holder, cancelled it, 
and issued a Class 'B' permit to the same man on May 6th. The town applied 
the $25.00 paid for the class 'C' permit on the $100.00 fee for the Class 'B' 
permit and charged the permit holder the ·balance of $75.00 at the time the 
Class 'B' permit was issued. So that the holder has paid only $100.00 for 
both permits. This seemed fair to the town council due to the fact that the 
Class 'C' permit was in force only 10 days." 

In the opinion of this Department, the conclusion which you have reached 
and have stated in your letter is correct. The act is silent on the subject 
of a refund and in case there is a change in the class of permit, it is necessary, 
if the holder of one class of permit desires another class of permit, that he 
pay the entire fee, as there is no provision for a refund. 

COUNTY RECORDER. Filing of mortgages of personal property: Affidavit 
attached to copy. 
July 21, 1933. County Attonwy, Montezuma, Iowa: We wish to acknowledge 

receipt of your letter of June 17th. 
"Your question is whether or not, under Section 10015 and 10016 of the 

Code of 1931, providing that mortgages of personal property, or a true copy 
thereof, may be duly filed with the County Recorder, the Recorder should re
quire that an affidavit be attached to the copy, stating that it is. a true copy. 
In other words, should the County Recorder require that this copy be certified?" 

You state that a large corporation takes conditional sale notes and presents 
what purports to be a copy to the County Recorder for filing, but. that no 
other affidavit or other proof that it is a true copy is attached, and the County 
Recorder feels that she should have some proof, for the reason that one of 
these copies might be entirely false, no original instrument having been exe
cuted. 

You understand of course that that question could only be raised between 
the parties to the instrument or between the mortgagee and someone claiming 
a lien on or interest in this personal property. It is not anything that would 
affect the County Recorder in any way. 

Sections 10015 and 10016 really pertain to the validity of the instrument 
aR against existing creditors or subsequent purchasers without notice. These 
sections require that the instrument shall •be acknowledged like conveyances 
of real estate, and such instrument or a true copy thereof duly recorded by or 
filed and deposited with, the Recorder of the County, etc. 

It is easily seen that these two sections pertain to the validity of the instru
ment as between the parties. The next section, 10017, pertains to the filing 
of the instrument. It is as follows: 
"Upon receipt of any such instrument or a true copy thereof affecting the 

title to personal property, the Recorder shall indorse thereon the time or 
receiving it, and shall fine the same in his office .for the inspection of all 
Persons, and such filing shall have the same force and effect as if recorded 
at length." 
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\Ve see no reason why your County Recorder should worry about questions 
which pertain to the validity of an instrument filed in her office. She need 
only concern herself with the question as to whether or not she has performed 
her duties relative to the filing or recording. 

Sections 10015 and 10016 do not use the term, "certified copy," and we can
not say that true copy means a certified copy. 

CITY: Petition to change plan of government. \Vithdrawal of name on pe
tition. 
July 24, 1933. State Rezn·esentative, Dubuque, Iowa: Your favor of the 

nineteenth inst., addressed to the Attorney General, has been referred to me 
for reply. 
· You state that the City of Dubuque has the city manager plan of government 
and that at this time there is a petition before the city directors asking 
that an election be held to decide whether the form of government should 
'be changed. You ask this question: Can a signer of said petition now on 
file withdraw his signature, and if so, by what procedure? 

The statutory law with relation to the city manager plan is contained in 
Chapters 327 and 328 of the Code as amended in some minor details by the 
Acts of the 45th General Assembly. The procedure for the ab:mdonment of 
tlmt plan of city government is covered by Sections 6687 to 6690 of the Code, 
inclusive, Section 6687 being amended by Chapter 115 of the Acts of the 45th 
Qeneral Assembly. These statutes provide that upon the petition signed by 
the electors of such city or town, equal in number to twenty-five per cent of 
the votes cast in said city or town for all candidates for governor at the la-st 
preceding general election, a special election should be called, etc. There is 
nothing in these statutes which provides that a signer may withdraw his 
signature from the petition. 

You state that the petition is at this time before the city directors which 
indicates that it has been completed, filed, and delivered. It is an elementary 
Jegal proposition that a written instrument once completed and delivered or 
filed, may not thereafter be altered or changed, at least, without the knowledge 
and consent of all interested parties. In this instance, the Jaw provides that 
"upon the petition signed by the electors," etc., "a special election shall be 
called," etc. If such a petition has been filed, then it would seem that a special 
election shall be called and there would seem to be no authority in any 
quarter to change the petition after it is filed. 

These sections have not been before our Supreme Court for construction. 
If there should be a signer who desired to withdraw his name, he could file 
a petition asking that his name be withdrawn from the original petition and 
not counted as any part thereof, and could make a good faith effort to secure 
the withdrawal of his name. This would raise the issue and the question 
should be brought before a court for determination, if it were deemed of 
sufficient importance. The court might then discover some authority for the 
withdrawal which I cannot find in or read into the statutes. 

CITIES AND TOWNS: Reconstruction Finance Corp.: Issue revenue bonds 
to pay costs: Borrow money from R. F. C.: Sewer rentals. 
July 25, 1933. Public 1Vorks Adviso1·y Committee, Des Jlfoines, lotca: We 

wish to acknowledge receipt of your letter of July 3rd, in which you ask for 
an opinion on two questions, as follows: 

"1. Senate File 485 provides that cities and towns are authorized and em-
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powered to own, acquire, construct, equip, operate, etc., and to issue revenue 
bonds to pay the costs of such improvements to be financed only through 
the Reconstruction Finance Corporation, and that such cities and towns are 
authorized to borrow money from the Reconstruction Finance Corporation, 
created by the Reconstruction Finance Corporation Act. Could this be in
terpreted to cover the borrowing of money under the Public Works Act, which 
takes the place of the Reconstruction Finance Corporation?" 

It is true that Senate File No. 485 authorizes the municipality to borrow 
from the Reconstruction Finance Corporation, created by the "Reconstruction 
Finance Corporation Act." However, the purpose of this legislation was to 
permit the cities and towns to take advantage of the facilities offered by the 
Federal Government for· the financing of such projects. It is what might be 
termed emergency legislation, or at least legislation passed for the purpose 
of permitting cities and towns to take advantage of offers made by the Federal 
Government. 

Since the passage of Senate File 485, Congress has provided for the financing 
of these projects, under the Public ·works Act. The money, however, is 
furnished to the Administrator of Public \Vorks by the Reconstruction Finance 
Corporation, and he in turn makes the loan to the municipality. 

We feel that it was the intention of the Legislature to pass legislation which 
would be helpful to the cities and towns in financing their projects, and that 
for that reason a broad construction should be placed on the law. ·we there
fore feel that it is our duty to rule that cities and towns have authority under 
Senate File 485· to borrow under the Public Works Act, even though the ap
plication is not made directly to the Reconstruction Finance Corporation. 

"2. Your second question is whether or not the cities and towns could legally 
charge the state sewer rentals under this new law in any case where buildings 
owned by the state are connected with the sewer." 

Cities and towns have authority to assess state property for street improve
ment. This is found in Section 5988~ and also in 6019 of the Code of 1931.. 
The bill itself provides that the rentals shall be paid by the owner of every 
lot, parcel of real estate, or building that is connected with and uses s.uch 
works, by or through any part of the sewer system of the city or town, etc. 

We are therefore of the opinion that the city' has power and authority to 
collect rentals from the state. 

BANKS AND BANKING: Deposit of Treasurer of State for Vocational Edu
cation fund in Valley National Bank-is same subject to check? 
July 27, 1933. Treasurer of State, Des Jl.foines, Iowa: We have your request 

for opinion on the following deposit in the Valley National Bank of Des 
Moines: 

"Leo J. ·wegman, Treasurer of State Vocational Education." 
You ask whether this fund is subject to check at this time. 
As I understand, this money was received from the United States by the 

Treasurer of the State of Iowa pursuant to the provisions of the National 
Vocational Education Acts and is used in promoting and financing vocational 
education in agriculture, trades and industries, and home economics. Section 
13 of the act provides in part as follows: 

"That in order to secure the benefits of the appropriations, * * * as herein 
Provided, any state shall through the legislative authority thereof, appoint as 
custodian for said appropriations, its State Treasurer, who shall receive and 
Provide for the proper custody and disbursements of all money paid to the 
state from said appropriations." 
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Section 14 of the act is iri part as follows: 
"That the Federal Board for Vocational Education shall annually ascertain 

whether the several states are using or are prepared to use the money received 
by them in accordance with the provisions of this Act * * * Upon such certificate, 
the Secretary of the Treasury shall pay quarterly to the custodian of the Na
tional Vocational Education of this state, the moneys to which it is entitled 
under the provisions of this Act. The moneys so received by the custodian for 
vocational education for any state shall be paid out on the requisition of the 
State Board as reimbursement for expenditures already incurred to such 
schools as are proven by the said State Board and are entitled to receive such 
moneys under the provisions of this Act." 

The moneys so received by the Treasurer of the State of Iowa pursuant to 
the act, was placed, as I understand, in a separate account designated as above, 

·and has been used for no other purpose and is held subject to check by the 
custodian for expenditures incurred under the provisions of the act. 

It is clear from the reading of the act, that the sums allotted to Iowa and 
the various states, are not absolute gifts, but are gifts conditioned on the dis
bursements of the sums in accordance with the provisions of the act and 
various regulations and the State Treasurer is only custodian, and therefore, 
title to the fund remains in the United States. 

In view of the matters above set forth and that this fund is only in the 
custody of the Treasurer of the State, and placed by him in the bank for a 
particular purpose, and also in view of our opinion to you of March 15, 1933, 
it is the opinion of this Department that the balance of the said fund in the 
bank is subject to check and withdrawal at this time. 

COUNTY OFFICERS: County Board of Education: Salary of Deputy County 
Superintendent of Schools: Board of Supervisors. 
July 26, 1933. County AttoTney, Newton, Iou:a: We wish to acknowledge 

receipt of your letter of July 21st, in which you ask for an opinion on the 
following question: 

"Is it the duty of the County Board of Education to fix the salary of the 
Deputy County Superintendent of Schools, or is it now the duty of the Board 
of ·supervisors to fix that salary?" 

Section 5234 of the Code of 1931 provides as follows: 
"Each Deputy County Superintendent shall receive such annual salary as 

shall be allowed by the ·County Board of Education, and which said board shall 
fix each year in accordance with the provisions of the teachers' minimum 
wage law." 

Section 33 of Chapter 89 of of the Acts of the Forty-fifth General Assembly, 
being Senate File 489, is as follows: 

"The salaries of all deputy auditors, deputy treasurers, deputy recorders, 
assistant county attorneys, deputy clerks of court, and all other deputy county 
officials shall be fixed by the Board of Supervisors, not to exceed sixty (60) 
per cent of the salary of the principal of the respective office."· 

It will be seen from a reading of Senate File 479 that this bill does not 
specifically name the office of Deputy County Superintendent, nor does it refer 
specifically to Section 5234 of the Code. However, Section 33 of the act pro
vides that the Board of Supervisors shall fix the salaries of all Deputy County 
Officials. It is therefore the opinion of this office that Section 33 of Senate 
File 479 repeals Section 5234 of the Code of 1931. 

SHERIFF: Service charges: Advance or after service? 
July 28, 1933. County AttoTney, Auclubon, Iowa: Your letter of June 24th, 

has been assigned to me for reply. 
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You say some question has arisen in your county us to the right of the 
Sheriff to demand from the attorneys of your county all charges in connec
tion with the service of original notices. You say for a considerable period 
it was the practice of your Sheriff to render a ·bill monthly to the attorneys 
for all charges, including the county fees, mileage and copy fees in connection 
with the service of original notices served by him, and that the county bar 
association of your county adopted a resolution by which they refuse to pay 
any of the charges except those which were the individual property of the 
Sheriff, the balance of the costs to follow the case. You state: 

"What we desire an opinion on is the question as to whether the Sheriff 
has a right to demand that all of the charges for serving an original notice, 
both county and mileage be paid in advance; and the further question, whether 
he was authorized to refuse ·to make such services if they are not paid or 
tendered in advance." 

Section 5191 of the Corle provides: 
"Fees. The Sheriff shall charge and be entitled to collect the following 

fees: 
1. For serving a notice and making return thereof for the first person 

served fifty cents, and for each additional person twenty-five cents. * * * 
9. For a copy of any paper required ·by law, made by him for each one 

hundred words or fraction thereof, ten cents." 
Paragraph 10 of Section 5191, as amended by Section 6 of Chapter 90, Acts 

of the Forty-fifth General Assembly provides, in part, as follows: 
"Provided, however, that in the serving of orginial notices in civil cases 

the Sheriff shall be allowed mileage at the rate of five cents per mile in each 
action wherein such original notices are served, and he may refuse to serve 
original notices in civil cases until the statutory fees and mileage for service 
have been paid." 

All of the fees charged by the sheriff are statutory fees, and under these 
provisions of the Code, it is my opinion that the sheriff has a right to demand 
and collect such feoo and mileage in advance. 

POOR RELIEF: Payable through taxation or grocery orders?: Municipal 
golf course: Contracted for: Authority to expend further money: 
July 28, 1933. Anclitm· of State, Des lJfoines, Iowa: Your letter of th\) twenty

sixth inst., submitting three· questions which have to do with the findings of 
your examiners in the examination of the records of the City of Ottumwa, is 
received. 

Your first question is as follows: 
"In view of Sections 5300 and 5326, does Section 5771 of the 1931 Code give 

to city officials of the first class cities authority to distribute relief to the 
poor of such city, and to pay such relief out of funds collected by the city 
through taxation?" 

Sections 5300 and 5326 are quoted respectively, as follows: 
"5300. Who deemed trustee. The word 'trustees' in this chapter shall be 

construed to include and mean any person or officer of any county or city 
charged with the oversight of the poor." 

"5326. County .expense. All moneys expended as contemplated in the six 
preceding sections shall ·be paid out of the county treasury, after the proper 
account rendered thereof shall have been approved by the ·boards of the 
respective counties, and in all cases the necessary appropriations therefor 
shall be made by the respective counties. But the board may limit the amount 
thus to be furnished." 

The first sec.tion merely defines trustees as the word is construed in Chapter• 
267 of the Code relating to the support of the poor. 

Section 5326 provides that all moneys expended as provided in the six pre
ceding sections shall be paid out of the county treasury after proper account 
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rendered therefor has been approved by the Board of Supervisors. This sec
tion grants no authority to city officials to expend any money, the spending 
of which is contemplated by Sections 5319 to 5325, inclusive. 

Section 5771 of the Code is quoted as follows: 
"5771. Infirmary-outdoor relief. Cities of the first class shall have the 

power to establish and maintain, either within or without the limits of the city, 
an infirmary for the accommodation of the poor of the city, and to provide 
for the distribution of outdoor relief." 

This section gives cities of the first class power to establish and maintain 
an infirmary for the accommodation of the poor and for the distribution or 
outdoor relief and not for general relief of the poor. It is not contemplated 

·in providing for an infirmary or for outdoor relief that the infirmary shall 
furnish support for people who are in good health. The words of the st:J.tute 
"and to provide for the distribution of outdoor relief," contemplate the class 
of relief similar to that furnished by an infirmary. The Standard Dictionary 
defines "outdoor" as follows: 

"Being or done in the open air. Outside of certain public institutions, not 
in alms house, as the outdoor paupers or relief." 

It is my opinion that Section 5771 of the Code does not give city officials 
of first class cities authority to distribute relief to the poor of such cities and 
to pay such relief out of funds collected by the city through taxation except 
as that relief is furnished in an infirmary for the accommodation of the poor 
of the city, and except as outdoor relief is furnished for the poor who may 
be ill outside of such infirmary. 

Your second question is as follows: 
"Does Section 5824 of the 1931 Code, give the city the right to participate 

in riverfront improvements and pay for this work by grocery orders when funds 
are not available, as provided in this section?" 

Section 5824 is quoted as follows: 
"Cities may aid. Such city shall not be liable for any indebtedness in

curred by said commission or for any bond issued by said commission. Such 
cities are hewby authorized to aid in making the improvements specified in 
this chapter by appropriating money. from its general fund or from the sur
plus remaining at the end of the fiseal year in any special fund, excep•t in 
cases where such diversion of money is especially prohibited by statute, and 
may appropriate in aid of the improvements herein provided for, the reason
able saving effected in the building of bridges and otherwise by reason of 
said improvements." 

This section clearly gives cities the right to aid in making certain river
front improvements by appropriating money from the general fund or from the 
wrplus remaining at the end of the fiscal year in any special fund except 
for such diversion as is prohibited by law. The language of this statute im
plies that the payments will be made in money from the funds as specified 
and not by grocery orders bought with money from other funds. If the grc.
cery orders were purchased with money from the general fund or from the 
surplus remaining at the end of the fiscal year in some special fund, then 
perhaps this payment could properly be made under this section with sueh 
grocery orders. Otherwise, this section conveys no such authority. 

Your third question follows: 
"'rhe city of Ottumwa has entered into a contract with the Public Recrea

tion Company of Iowa (a copy of the contract being attachBd) which contract 
calls for all expenditures to be made on the municipal golf course of Ottumwa, 
to be paid by the Public Recreation Company, yet in view of this existing 
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contract, the city officials have auth-orized expenditures approximating $1,100.00 
for materials used in the construction of the municipal golf course, and we 
ask whether such expenditures are legitimate expenditures or whether they 
should be charged back to the authorities authorizing same?" 

I have read the contract referred to therein and can find no justification 
in that contract for the expenditure on the part of the city of approximately 
$1,100.00 for materials used in the construction of the municipal golf course 
referred to therein. It would appear from your question, taken in connection 
with the terms of the contract, that there was no occasion or authority for 
such expenditure. Some supplemental contract or some conditions arising 
outside of those mentioned in your question and in the contract might justify 
such expenditure. It would appear that the contract is a long time lease of 
all that part of the East Half of Section 36, Township 73, Range 14, lying south 
of the Oskaloosa and Keokuk road, as now located, to the Public Recreation 
Company of Iowa, and that any expenditure of money thereon by the city, 
other than is necessary to protect its title to said premises and to protect 
said premises from waste, would be an unjustifiable expenditure on the theory 
that the city would be expending a large amount of money on this property 
for the benefit of the Public Recreation Company, a private corporation. There 
may be much more involved in this matter, however, than the question and 
contract themselves imply which might justify the expenditure. 

TAXATION: Drainage ditch rights of way exempt. What constitutes right 
of way. 
July 28, 1933. Cqunty Attorney, Forest City, Iowa: We wish to acknowledge 

receipt of your letter of recent date, in which you ask for an opinion on the 
following: 

"The rights of way for ·the drainage ditches in this county vary from 100 to 
140 feet. However, few of the ditches, if measured from bank to bank1 
actually exceed 40 feet in width, the balance ·being taken up by spoil banks. 
Under Section 6945 of the Code of 1931, what would be considered the right 
of way, the land actually covered by the easement or the ditch itself from 
bank to bank?" 

Section 6945 provides as follows: 
"Real estate occupied as a public road, and rights of way for established 

public levees and rights of way for established, open, public drainage im· 
provements shall not be taxed." 

Certainly, Section 6945 provides that the right of way shall not be taxed. 
Surely, the right of way for a drainage ditch is not that portion which is 
actually covered by the ditch itself from bank to bank, any more than the 
right of way for public highway would be that portion which is covered by 
the road bed from shoulder to shoulder, or in cases of paved roads, from one 
edge of the pavement to the other. The right of way certainly means that 
portion of the land covered by the easement. 

CUSTODIAN .. 
August 1, 1933. Secretary of State, Des Moines, Iowa: Complying with your 

request for an opinion on the question of the legality of a proposed resolution 
of the Executive Council, authorizing the employment of six (6) additional 
employees in the Custodian's Department and the incurring of a total expense, 
in connection therewith, of a sum not to exceed Thirty-three Thousand Four 
Hundred Eighty Dollars ($33,480.00), we desire to advise that we have exam
ined the statutes and laws and particularly Sections 306 and 307, Code, 1931, 
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and it is our opinion that the Executive Council does not have authority to 
authorize such an expense. 

Chapter 17 of the Code deals with the duties of the Custodian of Public 
Buildings and those duties relating particularly to the rendering of janitor 
service in the state buildings at the seat of government. 

Chapter 18 deals with the Executive Council and its duties and Section 306, 
referred fo in the proposed resolution, authorizes the Executive Council, by a 
unanimou5 vote, to incur additional expense and employ additional people 
"for the purpose of performing any duty imposed upon such council" when 
the members of said council are not able to perform such duties without neg
lect of their usual duties. The janitor work and janitor service and custodial 
CJ.re of state buildings is not a part of the duties of the Executive Council but 
is a duty of the Custodian of Public Buildings and, therefore, such section would 
not authorize the employment of additional help in the Department of Custo
dian, as proposed by the resolution. 

We have examined the Appropriation Act of the Forty-fifth General Assembly 
and fin,1 that, in Section 59 thereof, where the appropriation to any depart
ment is insufficient to properly meet the legitimate expense of such department, 
the Governor, with the approval of the Director of the Budget, is authorized 
to transfer from any other department of state, having an appropriation in 
excess of its necessity, sufficient funds to meet that deficiency. 

We find no other provision in the law, authorizing any executive officer or 
the Executive Council to increase the appropriation made to any department or 
agency of the state and if appropriation to the Department of the Custodian 
is to be increased, it can only be done by transfer of a part of the appropriation 
given to some other department where it appears that it is in excess of its 
necessity. 

COUNTIES: FUNDING BONDS: BOARD OF SUPERVISORS. Authority 
of Board of Supervisors to issue funding bonds for purpose of paying debts 
incurred prior to the enactment of Beatty-Bennett law. 
August 2, 1933. County A.ttorney, Fort Dodge, Iowa: We wish to acknowl

edge receipt of your letter of July 27th, in which you ask for an opinion on 
the following: 

"Last year a bridge of ours was destroyed by a flood. Proceeding under 
the exception granted by paragraph One of Section 5259, Code of Iowa for 
1931, the Board of Supervisors let a contract for the building of a new bridge 
to replace the one destroyed. Most of the work was done last fall, 1932, and 
early this spring 'bonds to the amount of $28,000 were issued to take up the 
outstanding warrants issued for the construction of the bridge. The cold 
weather prevented the finishing of the bridge last fall. The balance was done 
this spring, costing about $10,000. All of the worlc was done before the passage 
of the Beatty-Bennett bill, and before it became a law on April 13, of this 
year. 

"The warrants were not outstanding, however, as of June 1, of this year. 
Now, we have outstanding $10,000 in warrants for the completion of the 
bridge, and it is the desire of the board to issue bonds to pay off these war
rants. Does the Beatty-Bennett bill prevent the issuance of these bonds?" 

This office is of the opinion that the Beatty-Bennett bill does not prevent 
the issuance of funding bonds to pay this $10,000 of indebtedness. We base 
our reasons for this on the provisions of Section 1, Chapter 123, of the Acts 
of the Forty-fifth General Assembly, commonly known as the Beatty-Bennett 
bill. 
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Section 5258 of the Code of 1931 provides that expenditures of counties shall 
be confined to receipts. Section 5259, sub-section 1, excepts from the operation 
of Section 5258 expenditures for bridges or buildings destroyed by fire or 
flood or other extraordinary casualty. 

Section 1 of the Beatty-Bennett bill makes provisions for the mandatory 
reduction in tax levies. The same section makes certain exceptions, one of 
which will be found in lines 25 and 26 of Section 1, Chapter 123, of the Acts 
of the Forty-fifth General Assembly. These two lines, when read in connec
tion with lines 5, 6, 7 and 8 of the same section, are as follows: 

"Provided, however, that the term, 'total rate of millage levy,' in both 
instances where heretofore used in this section, shall not be construed to in
clude, and the limitation imposed •by this section shall not be applicable to, 
any funding bonds issued to pay indebtedness incurred prior to the taking 
effect of this act, * •> *." 

It will be seen from the reading of Section 1 of this act that several excep
tions have been made relative to principal and interest on bonds issued by 
the county. In this particular quotation, however, the exception made is for 
funding bonds, where the indebtedness was incurred prior to the taking effect 
of the act. It does not provide that the warrants must have been issued prior 
to the taking effect of the act, but that the indebtedness must have incurred 
prior to that time. In view of this fact, we are of the opinion that your county 
has authority to issue these bonds for the purpose of funding the $10,000 
indebtedness incurred by the issuance of warrants for the completion of the 
bridge, which was destroyed by flood and which without question came within 
the exception prescribed in Section 5259 of the Code of 1931. 

BEER. 
August 2, 1933. Treasurer of State, Des Jloincs, Iowa: This will acknowl

edge receipt of your letter of the twenty-second ult., in which you ask for the 
opinion of this Department, on the following question: 

"Can Class 'A' permit holders deliver beer to any 'B' or 'C' permit holder 
without having on file an order therefor?" 

Section 6, of House File No. 587 as amended by House File No. 611, Acts of 
the Forty-fifth General Assembly, pro~ides, in part, as follows: 

"* * * * * A Class 'A' permit shall allow the holder thereof to manufacture 
and/or sell at wholesale beer containing not more than three and two-tenths 
(3.2%) per centum of alcohol ·by weight. * * * * * *" 

Section 13 of the act again refers to the authority granted to a Class "A" 
permit holder and .states, as follows: 

"Any person holding a Class A permit issued by the Treasurer of the State 
of Iowa, as in this Act provided, shall be authorized to manufacture and 
sell, or sell at wlwlesale beer containing not more than three and two-tenths 
per cent (3.2 '7o) of alcohol by weight for consumption off the premises, all 
such sales within the State of Iowa to ·be made only to persons holding sub
sisting Class B. or C permits issued in accordance with the provisions of this 
Act." 

By House File No. 611, this section was amended to include sales to Class 
"A,'' "B" and "C" permit holders. 

We are unable to find anything in the act, which would forbid a Class "A" 
permit holder from delivering beer or selling beer without having on file an 
order therefor. 

Section 7176, Code of Iowa, 1931, defines the word "Peddlers," and provides, 
in part, as follows: 
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"" * * shall be held to include and apply to all transient merchants and 
itinerant vendors selling by sample or by taking orders, whether for imlllediate 
or future delivery." 

However, Section 7177 is entitled "Exceptions" and provides, among other 
things, as follows: 

"The provisions of the three preceding sections shall not be construed to 
apply to persons selling at wholesale to merchants, * * * * * *" 

Accordingly, in the opinion of this Department, there is nothing in the act 
or in the Code which would forbid this practice. 

COUNTIES: APPROPRIATION: SUPPLE:\IENTAL. Authority of hoard to 
make appropriation, when receipts to any county funds will be larger than 
anticipated. 

·August 2, 1933. County Attorney, Fort Dorlge!, Iowa: \Ve wish to acknowl
edge receipt of your letter of July 27th, in which you ask for an opinion on 
the following: 

"A certain in ill age levy was spread on the books; the bo·ard, having gotten 
it in its head that they had to guess as to the number of actual dollars 
that would be collected, refused to budget up to the full amount of the 
levy and merely budgeted up to 80·%. As a result of this unwise restriction 
of the budget for the various offices, at least two of them are already in 
the red. One of them being the Sheriff's office, and the other the Treas
urer's office. We now wish to make this 20% available by calling it a con" 
tingent fund under Section 5260-c3, or by regarding it as unanticipated revenue 
to he used in a supplemental appropriation under Section 5260-c6." 

\Ve doubt whether or not this could be classed as a contingent fund under 
Section 5260-c3 of the Code of 1931, for the reaso'n that we believe that section 
contemplates an appropriation at the same time that the other appropriations 
are made in January of each year. The section itself provides for the appro
priation of a sum which may be spent for purposes which cannot be anticipated 
at the beginning of the year. We do not say it would be impossible to class 
your extra 20% as contingent funds, but we do have our doubts. 

In so far as Se~tion 5260-c6 is concerned, we are of a different opinion, that 
is, we feel confident that your difficulty can be taken care of under the pro
visions of that section. Your Board o' Supervisors made a levy which will 
raise an amount of money 20% in excess of the appropriations for the county 
offices. Certainly, under the provisions of Section 5260-c6, they have authority 
to make a supplementary appropriation by resolution at any regular meeting. 
However, in making such appropriation, the provisions of Section 5260-c6, and 
especially the last two sentences of that section, should be carefully observed 
and followed. 

MOTOR VEHICLE CHAUFFEUR'S LICENSE. If a manufacturers' agent 
drives a truck exclusively within the scope of this employment as such agent, 
and in all cases is acting as the agent of the employer in carrying on his 
manufacturing business, then he would not be required to procure a chauf
feur's license. 
August 2, 1933. SupeTintenclent, Driv·ers' License Department, Des Moines, 

Iowa: I have your letter of this date in which you request us to give an 
opinion on the questions presented by the letter of Mr. H. W. Stine attached 
thereto. 

Mr. Stine's letter addressed to Mr. Henry \V. Burma, Sheriff of Butler County, 
Iowa, asks for an opinion on the questions as to whether drivers employed by 
him to drive his several trucks throughout the county for the purpose of 
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picking up cream and hauling it to his creamery, are by law required to have 
a ·chauffeur's license, it being his claim that he is a manufacturer and that 
these employees are his agents and come within the exception contained in 
paragraph 6 of Section 48'63 of the Code. 

Paragraph 6 of Section 4863 provides, in part, as follows: 
"'Chauffeur' shall mean any person who operates an automobile in the trans

portation of persons or freight and who receive any compensation for such 
service in wages, commissions or otherwise, paid directly or indire·~tly, or 
who, as owner or employee operates an automobile carrying passengers or 
freight for hire including drivers of ambulances, passenger cars, trucli:s, light 
delivery and similar conveyances; provided, however, that this definition shall 
not include manufacturers' agents, proprietors of garages, etc." 

This definition of the word "chauffeur" provides specifically that it shall 
not include manufacturers' agents. The law appears to be plain but the 
application 'of it to the facts in particular cases may be somewhat difficult. 

If a manufacturers' agent drives a truck exclusively within the scope of his 
employment as such agent, and in all cases is acting as the agent of the 
employer in carrying on his manufacturing business, then it is my opinion 
he would not be required to procure a chauffeur's license. If, however, he 
operates an automobile in the transportation of property of others than this 
particular manufacturer for hire, he would not longer be within the exception 
and should be required to procure a license. 

The question naturally arises as to who are manufacturers and paragraph 
12 of the same section of the Code answers that inquiry, said paragraph being 
as follows: 

"12. 'Manufacturer' or 'dealer' shall signify a person regularly in the busi
ness of having in his possession motor vehicles for sale or trade and for use 
and operation pursuant thereto, and shall be considered owners of motor 
vehicles manufactured or dealt in by them for the purposes of this chapter, 
prior to sale and delivery thereof, and of all motor vehicles in .their po~session 
and operated or driven by them or by their agents or employees; but the 
determination of the department shall be final and conclusive upon the ques
tion whether or not an applicant for registration shall be a manufacturer or 
.dealer within the meaning and intent of this chapter." 

From a reading of the above paragraph, it will be apparent that manufac
turers generally, do not come within the exception provided for in paragraph 
Rix quoted above. 

In view of the provisions of Section 4863 of the Code, taken as a whole, it is 
my opinion that drivers employed to drive trucks throughout a county for 
the purpose of picking up cream and hauling it to the creamery owned and 
operated by the owner of the trucks, should be required to procure a chauffeur's 
license. 

GAl\lBLING DEVICE. JI~GLE BOARD GAME. This is not a gambling device. 
If winning were wholly. dependent upon the element of chance and not upon 
the element of skill, then such a game would be a gambling device. In 
Jingle Board, as described, the winning or losing depends largely upon the 
skill of the participant. 
August 3, 1933. County Attorney, Algona, Iowa: Your letter of June 16th 

last, has just now been referre1 to me. 
You state: 
"This office has been requeste.d for an opuuon as to whether the following 

is a gambling device or not. This game is called 'Jingle Board.' Coins of dif
ferent denominations are placed on a certain level board, covered with oil
cloth. The ordinary harness rings are sold ·to the players, three for ten cents, 
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for the purpose of encircling the coin with these rings. If the player rings the 
coin, he receives whatever coin he rings. If the player's skill is such that 
he fails to ring a coin, he is given a small pin with a celluloid ornament on it." 

It is my opinion that this is not a gambling device within the definition 
contained in the c~se of Brenard Mfg. Co. vs. Jessup & Barrett Co., 186 Iowa 
872. 

Three elements must be present to make it a gambling device, to-wit.: 
consideration, the element of chance, and a prize. The device describe::! by 
you contains the two elements, namely, a consideration and a prize. The 
element of chance is present to a certain degree and would clearly be present 
if the winning or losing was dependent upon the spinning of a wheel or similar 
scheme where no slrill is involved. In the Jingle Board game, as it is described 
irr your letter, the winning or losing depends largely upon the skill of the 
participants as in the case of running a race with a silver cup for a prize. 
If the person playing this game possesses skill he may win and without skill 
he will invariably lose. 

I am assuming in this opinion that the player is not hindered by any secret 
device and that there is a chance for him to win with a fair degree of skill. 
County attorneys should inspect such things as this closely, however, for they 
are very close to the line and their use should be discouraged as far as possible. 

If winning is wholly dependent upon the element of chance and not upon 
the element of skill, then such a game is clearly a gambling device. 

SCHOOLS: DEPOSITORY BANKS. As to Section 7420-d4, Code of Iowa, 
1931, amended !Jy House File 134, Chapter 137, 45th G. A. Is board limited 
to one depository bank? Does board approve or disapprove bank selectert 
by treasurer-is board denied power to make original selection of bank? 
\Viii bank designated prior to H. F. 134 remain official depository until 
new dep-ository is designated under H. F. 134. 
August 4, 1933. Department of Public Instruction, Des Moine's, Iowa.- You 

eall our attention to the fact that Section 7420-d4 of the Code of Iowa, 1931, 
was amenrled by House F'ile 134, Chapter 137, Acts of the Forty-fifth General 
Assembly and in regard thereto, ask our opinion on the following questions: · 

1. Is the board, under the terms of 'section 7420-d4, as amended, limited 
to one depository bank or may more than one depository bank be designated? 

2. Is the boarct, uncter Section 7420-d4 as amended, limited to the mere 
approval or disapproval of ,banks selected by the sch-ool treasurer, or is the 
hoard denied power to make an original selection on its own responsibility 
aside from ans selection first made by the treasurer? 

3. iV'hen a particular bank has been the officially designated bank of a 
certain school district prior to the enactment of H. F'. 134, will such hank 
remain the official depository until a new depository is design:.tted in the 
manner prescribed by H. F. 134? 

iVe will answer these in the order that you have asked them. 
(1) The use of the word "bank" in the singular does not mean that the 

school c:m designate but one bank as depository and so therefore may desig
nate one or more. 

(2) The Board of Directors has no original power of selection or designa
tion as their power is only to approve or disapprove the selection of the s,~hool 
treasurer, so that the school treJsurer must select the depository and this 
Eelection to be approved or disapproved by the Board of Directors and in 
event of disapproval, the treasurer must make another selection and so on 
until the selection of the treasurer is approved by the board. 
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(3) Such a bank already designated will remain a depository until a new 
bank has been properly designated. 

TRAVEL EXPENSE: Expense of public officials using own automobiles in 
connection with their duties and when transporting other public officials 
in their cars. 
August 7, 1933. State Comptroller, Des Moines. I01ca: 

In response to your request for an opinion concerning the traveling expenses 
of public officers when using automobiles in the performance of their duties, 
i hereby submit the following: 

You call my attention to the fact that certain state officials have been 
using their private automobiles in the performance of their public duties 
and at the same time transporting other state officials for the purpose of the 
performance of their duties and that the official who operates his own car 
charges the railroad fare rate for the route traveled and, in a1dition thereto, 
each one of the other public officials also charges the railroad fare rate and 
the aggregate railroad fare rate for the entire party is then filed as a claim 
against the state. You inquire as to whether or not this practice is in ac·::ord
ance with the laws of this state. 

You are advised that the above practice is not in accordance with the laws 
o1' this state. Section 1225-d1 of the 1931 Code of Iowa has been amended 
by Chapter 90 of the Acts of the Forty-fifth General Assembly. ·Section 1225-d1 
of the 1931 Code of Iowa, as amended, reads as follows: 

"Charge for use of automobile. 'Vhen a public officer or employe is entitled 
to be paid his expenses in peTforming public duty, no charge shall be made, 
allowed, or paid for the use of an automobile in excess of five (5c) cents per 
mile of actual and necessary travel." 

Section 1225-d2 of the 1931 Code of Iowa is as follows: 
"Mileage and Expenses-Prohibition. No law shall be construed to give to 

a PUblic officer or employe· both mileage and expenses for the same transac
tion." 

Section 1225-d3 of the 1931 Code of Iowa reads as follows: 
"Mileage and Expenses--When Unallowable. No public officer or employe 

Hhall be allowed either mileage or transportation expense when he is gratui
tously transported by another, nor when he is transported by another public 
officer or ernploye who is entitled to mileage or transportation expense." 

It is apparent from the above provisions that a public officer who uses his 
own automobile can collect only the sum of five cents per mile of actual and 
necessary travel, even though he carries other public officials in the same 
automobile. Sc~tion 1225-rt3 of the 1931 Code of Iow:t absolutely prohibits a 
rublic officer to make any charge for transportation expense when he is trans
ported by another public officer or employe who is entitled to mileage or 
transportation expense. 

Other sections of the Code provide that all state officers and employes shall, 
in addition to salary, receive their necessary expenses by the nearest tra vele1 
and practicable route when engaged in the state in the performance of official 
business. Necessary traveling expense means the amount of money actually 
raid by the public officer as traveling expense. In case the public officer uses 
railroad transportation and actually pays the fare, he would be entitled to be 
compensated for this expense from the state upon filing the claim to which 
should be attached a proper receipt showing that this amount of money was 
actually expended by him for such traveling expense but no public official can 
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ride in any other public officer's automobile and then charge the state the 
railroad fare which he would have to pay had he traveled by railroad trans
portation. ~o public official can legally charge another public official trans
portation expense in case he transports the. other public officer in his auto
mobile in the performance of a public duty. This is clearly prohibited by 
Section 1225-113 of the 1931 Code of Iowa and is also prohibited by Chapter 
252-A1 of the 1931 Code of Iowa which chapter provides for the regulation 
of motor vehicle carriers. Before anyone can engage in the transportation of 
passengers for hire he would have to make application to the State Railroad 
Commission and receive authorization from them in accordance with the pro
visions of Chapter 252-A1 of the 1931 Code of Iowa. Anyone transporting 
passengers for hire without complying with the provisions of the above chapter 
would be guilty of a misdemeanor as provided. by Section 5105·a39 of the 
1931 Code of Iowa. 

It would also be clearly against public policy for any state official to engage 
in the business of transporting other public officials for hire while· in the 
performance of public duties. 

It is also fundamental that no state official is entitled to compensation for 
traveling expenses unless that state official has actually paid the expenses 
and has a receipt to present at the time he files his claim against the state 
for traveling expenses. 

Therefore, it is the opinion of this department that no public officer or 
employe is entitled to mileage or transportation expense when he is trans
ported by another public officer or employe who is entitled to mileage or 
transportation expense and that when an automobile is used, no state officer 
can charge the state the railroad fare for the route traveled. 

PURCHASE OF LAND BY COUNTY. 

August 7, 1933. Superintendent anrl Engineer, Board of Conservation, Des 
Moines, Iowa: This will acknowledge receipt of your request, on this date, 
for the opinion of this Department on the following matter: 

"The question has arisen in Hardin county, relative to the acquisition of 
some 200 acres of real estate joining the State Park in the county and it is 
the desire of the county to purchase the same. 

"May a county use its funds for this purpose?" 
We find, by an examination of the statutes, under Section 5130, Code of 

Iowa, 1931, the general powers granted to the Boards of Supervisors of counties 
by the Legislature, and Division 12, under such section, is, in part, as follows: 

"To purchase, for the use of the county, any real estate necessary for county 
purposes; * * * * *" 

Division 16, of Section 5130, is, as follows: 
"To permit any person to use any portion of the lands owned by the county 

for ornamental purposes, or for the erection of any monument or fountain 
under such restrictions as tile board may from ·time to time enact, when 
such use will not. interfere with the use for which such real estate was 
originally acquired by the county." 

Under these divisions, of this Code section, we find that the county can 
purchase real estate necessary for county purposes, but, in our opmwn, as 
the real estate to be acquired, would become a part of the state park in Hardin 
county, we do not believe that it can be construed to be for a county purpose. 

In Division 16, it is our opinion that this refers, exclusively, to lands owned 
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by the county, which, of course, would be acquired heretofore and prior to 
the improvement of the project, under consideration. 

Under Chapter 87, Code, 1931, which deals with the Board of Conservation 
and Public Parks, \ve find Section 1822, which is, as follows: 

"Managcrnent by municipalities. The board may, subject ·to the approval 
of the Executive Council, enter into an agreement or arrangement with the 
Board of Supervisors of any county or the council o-f any city or town whereby 
such county, city, or town shall undertake the care and maintenance of any 
state park. Counties, cities, and towns are authorized to maintain such parks 
and to pay the expense thereof from the general fund of such com1ty, city, 
or town as the case may be." 

Section 1822-a1 is, as follows: 
"Expenditu1·e by citie's. Any one or more cities having a population of 

thirty-five hundred or over, situated in counties having a population of one 
hundred fifty thousand or over, may through action of its city council expend 
money to aid in the purchase of land within the county for state parks 
which, when purchased, shall be the propel'ty of the state of Iowa, to be cared 
for as state parks." 

The city of Eldora, if it is over thirty-five hundred ( 3500) population, 
could enter into this, but if it were not for the fact that Hardin county does 
not contain a population of one hundred fifty thousand (150,000) or over, Sec
tions 1822-a2 and 1822-a3 provide for limitation on expenditure and city funds 
available and refer to the expenditure authorized in Section 1822-al. 

Sectio,li 1827, of Chapter 87, provides, as follows: 
"Powei·s in municipalities and individuals. Municipalities, or individuals, 

or corporations organized for that purpose only, acting separately or in con
junction with each other, may establish like parks outside the limits of cities 
or towns, and when esta·blished without the support of the public state parks 
funds, the municipalities, corporations, or persons esta·blishing the same, as 
the case may be, shall have c-ontrol therefor independently of the Executive 
Council; but none of the said municipalities, individuals, or corporations, 
acting under the provisions of this sec>tion shall establish, maintain oc operate 
any such park as herein contemplated for pecuniary profit." 

The acquisition of this land, by the city of Eldora or Hardin co.unty, for 
the purpose contemplated, would automatically, under the Code, make this 
state property after it is acquired. 

Wo base our opinion, in connection herewith, on Section 1803, of· Chapter 
8'7, Code, 1931. 

In conne·ction with ways and means whereby this re:1l estate may be ac
quired legally_ by either Hardin county or the city of Eldora, we wish to call 
your attention to Section 5797, of Chapter 293, Code of Iowa, 1931, whid1 is 
entitled "Acquisition of Real Estate" and is, as follows: 

"Said park board may acquire real estate within or without the city for 
park purposes by donation, purchase, or condemnation, and take the title to 
the same in the name of the lJOard in trust for the public and hold the same 
exempt from taxation." 

Section 5800 is entitled "Bonds" and provides, as follows: 
"For the purpose of paying for real estate it may issue bonds in amounts 

needed, notwithstanding the limitation of Section 6238; provided, however, 
that the annual-interest on the aggregate of such 'bonds outstanding shall not 
be in excess of sums as follows: 

L For towns and cities of less than twenty-five thousand population, a sum 
equal to the proceeds of a tax of one and one-quarter mills on the dollar of 
the aggregate taxable value of proper-ty the,rein subject to taxation. 

2. For cities of twenty-five thousand population or more, a sum equal to 
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the proceeds of a tax of one and three-quarters mills on the dollar of the 
aggregate taxable value of property therein subject to taxation." 

FISHING LICENSE. 

August 7, 1933. State Pish and Game Commission, Des Moines, Iowa: This 
will acknowledge receipt of your letter of the twenty-fourth ult., in which you 
request the opinion of this Department on the following matter: 

Is a fishing license required for residents who fish in Lake Folsom located 
in Pottawattamie county? 

"Lake Folsom was originally formed ·by a cut-off of the Missouri river 
and the land surrounding is privately owned. At various times since the forma
tion of the lake, the Missouri river has raised to a sixteen or seventeen foot 
level and when this condition occurs, it overflows into Lake Folsom. 
· "The owner of the land surrounding makes a charge for entrance to the 
lake and informs those seeking recreation at this lake that a state fishing 
and hunting license is not required because he feels that the lake is privatel~· 
owned. He also claims to have stocked the lake at various times and for that 
reason claims that no license is required. 

"We contend that due to the overflow of the Missouri river, that the lake 
has been stocked to some extent naturally." 

Under Chapter 87, Code of Iowa, 1931, which deals with the Board of Con
servation and Public Parks, we find Section 1812, which provides, as follows: 

"Jur·isdiction. Jurisdiction over all meandered streams and lakes of this 
state and of state lands bordering thereon, not now used ·bY some other state 
body for state purposes, is conferred upon the board. The board, with the 
approval of the· Exe-cutive Council, may establish parts of such property into 
state parks, and when so established all of the provisions of this chapter 
rela•tive to public parks shall apply thereto." 

Section 1704, of Chapter 86, Code, 1931, provides, as follows: 
"State ownership and title!--exceptions. The title and ownership of all fish, 

mussels, clams, and frogs in any of the public wate.rs of the state, and in all 
ponds, sloughs, bayous, or other waters adjacent to any public waters stocked 
with fish by overflow of public waters, and of all wild game, animals, and 
birds, including their nests and eggs, found in the state, whether game or non
game, native or migratory, except deer in parks and in public and private pre
serves, the ownership of which was acquired prior to April 19, 1911, are 
hereby declared to be in the state, expect as otherwise in this ehapter provided. 

It would seem, to this Department, that this is a fact question-as to whether 
or not Lake Folsom is supplied with fish from the overflowing of the Missouri 
river-and if this is the case, then your Commission could require licenses for 
hunting ·and fishing. It also occurs to us that, under the first Code section 
above set forth, there might be a serious question as to whether or not this 
lake is under the jurisdiction of the State of Iowa at this time. 

We would suggest that your Department make an investigation, with ref
erence to the two points raised in this letter, that is, ( 1) with reference to 
who has jurisdiction of the lake, and (2) relative to the overflow stocking 
this lake with fish. 

We would be pleased to confer further with you after you have made such 
investigation, if you deem it advisable. 

COUNTY CLERK; DEPUTY CLERK; REFEREE; APPOINTMENT AS REF
EREE. FEES PAID TO DEPUTY COUNTY OFFICERS ARE NOT COUNTY 
FEES. The court may appoint the deputy clerk or other person as referee 
as he sees fit, and is not limited to the appointment of the county clerk. 
A deputy officer is not a county officer and the fees as referee are not county 
fees. 
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August 7, 1933. Juclge of the District Court, Cedar Rapids. Iowa: This will 
acknowledge receipt of your letter of the 31st ult., in which you request the 
construction placed by this office upon Chapter 180 of the Acts of the Forty
fifth General Assembly. I quote from your letter as follows: 

"I am wondeiring whether the actual reading of H. F. 124 was intended to 
require that if the court saw fit to appoint a referee in probate that he mu.~t 
be the clerk of the district court. Suppose the court, for any reason that might 
seem sound and wise to the court, appointed a deputy clerk? In that event 
would the fees received by such officer be accounted for as a part of the fees 
of the office of the clerk of the district court? May the court appoint a 
person other than the clerk of tile district court or one of his deputies?" 

Section 12041 of the Code, prior to the enactment of Chapter 180 of the 
Acts of the Forty·fifth General Assembly, provided that in matters of accounts 
of administrators and executors the court might appoint one or more referees 
who would have the power and perform the duties therein of referees appointed 
by the court in civil actions. That section made no mention of the clerk but 
it appeared to be the practice of the courts to appoint the clerk as referee in 
such cases. The section, as amended by Chapter 180 above mentioned, pro
vides that the court "may appoint a referee, which referee, in all counties 
having a population of less than one hundred thousand, shall whenever in the 
opinion of the court it seems fit and proper, be the clerk of the district court 
of the county in which the estate is being probated." 

The language contained in the amendment, and particularly, the words, 
"which referee shall whenever in the opinion of the court it seems fit and 
proper be the clerk," would indicJ.te that it was the intent of the legislature 
that the clerk should be appointed whenever it seemed to the court that such 
appointment was fit and proper. Had this not been the intent of the legis
lature, Chapter 180 probably would not have been enacted. Had the legislature 
intended that the clerk should be appointed in all cases, it surely would have 
so stated in definite language. 

It is my opinion that the court may appoint the deputy clerk or other person 
as referee and is not limited to the appointment of the clerk. Chapter 180 
further provides that all fees received by any county officer as such referee 
shall become a part of the fees of his office and shall be accounted for as such. 
It is my opinion that this provision is not broad enough to cover fees paid 
to a deputy officer as such referee. A deputy county officer cannot be said to 
be a county officer. To hold that the provision with reference to accounting 
for the fees applies to deputy officers would be to read something into the· 
statute which is not there. 

As you suggest in your letter, the language of the statute does not appear to 
be entirely clear, but it would seem the construction here given it is both 
logical and in harmony with the langu'lge used in the statute. 

MOTOR VEHICLE. TITLE. TRANSCRIPT OF JUDGMENT. By the sale, 
delivery of possession, and delivery of ·bill of sale and transfer card, prop
erly executed, the title to the car pas·sed prior to the filing of the tran
script of judgment with the County T1reasurer. After paying the 50c fee, 
the purchaser or transferee, having done all things to comply with the 
law, if the County Treasurer is satisfied with the regularity of transfer, 
shall have new registration certificate. 
August 7, 1933. Superintendent, Motor Vehicle Department, Des Moines, 

Iowa: This will acknowledge receipt of your letter of the fourth inst., in which 
You ask for an opinion upon the question submitted in the letter from the 
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County Treasurer of Clinton county enclosed with your letter. The material 
part of the County Treasurer's letter is as follows: 

"On July 31st there was a trans·cript of judgment filed in this office for 
action per Section 5079-c4 of Chapter 251 of tlw .Code of Ul31; notice was sent 
a•s required and today was advised that this car had been sold on January 
23, bill of sale being recorded February lOth in the Clinton County Recorder's 
office, the back of the original registration slip having been made out January 
2~rd but not offered to this office for transfer until today. I realize that 
ordinarily transfer could be issued ·by the payment of the $5.00 penalty. But 
in this case where no application had been made prior to the date transcript 
was filed, should transfer be issued or not? How would Sections 4961-2-3-4 
cover this? Shall this be transferred or not? 

If ruling is that plates must be surrendered, what about the party who has 
purchased same, how will he obtain license? Section 5079-c4 does not state 
that car cannot be sold I believe. 

Trial held and verdict returned in this case on December 22nd." 
Section 5079-c4 of the Code provides that where a judgment is recovered in 

a court of record in this state in an action for damages for injury to or death 
of a person or for injury to property caused by the operation or ownership 
of any motor vehicle on highways of this state, and such judgment shall 
remain unsatisfied and unstayed for a period of sixty days after an entry 
thereof, a transcript thereof may be filed with the county treasurer and there
upon the county treasurer shall forthwith suspend the license, if any, of the 
judgment debtor, and shall forthwith suspend the registration of any and 
every motor vehicle registered in the name of the judgment debtor. 

In the instant case the verdict was returned and presumably the judgment 
entered on December 22, 1932, and the transcript of judgment was not filed 
with the county treasurer until July 31st thereafter. The car was sold on 
January 23rd, the bill of sale being recorded on February 10, 1933, in the 
proper county recorder's office, and the transfer slip was made out on Janu
ary 23rd presumably as required by law and delivered. By the sale, delivery 
of possession and delivery of the bill of sale and transfer card, the title to 
the car passed to the purchaser unless such transfer of title was precluded by 
Section 4964 of the Code which provides as follows: 

"\Vhen title passes. Until said tran'sferee has received said certificate of 
registration and has written his name upon the fact thereof for the purpose 
of this ·Chapter, delivery and title to said motor vehicle shall be deemed not 
to have been made and passed." 

The letter quoted above states that the back of the original registration 
slip was made out January 23rd. That statement would imply that Section 4964 
was complied with. The transferee must have received said certificate of 
registration and must have written his name upon the face thereof to effect de
livery for the purposes of Chapter 251 of the Code. Assuming that the trans
feree and transferor did all things required of them as to the· filling out of 
the transfer card, it is the opinion of this office that title to the car had 
passed prior to the filing of the transcript of judgment with the county treas
urer on July 31st. 

Section 4967 provides that if a transfer of ownership is not completed as 
provided in Chapter 251 within ten days after the actual change of possession, 
a penalty of $5.00 shall accrue against said vehicle and no certificate of regis
tration therefor, shall issue until said penalty is paid. The purchaser should 
be subjected to that penalty and should pay the registration fee of fifty cents 
required by Section 4963, and in all other respects comply with the law, and 
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upon having done ~o. and thereupon the county treasurer, H satisfied of the 
genuineness and regularity of such transfer, shall register said motor vehicle 
in the name of the transferee and issue a new certificate of registration. 

The license plates should not be surrendered under the provisions of Sec
tion 5079-c4 of the Code in view of the holding that the title had passed prior 
to the filing of the transcript of judgment with the county treasurer. 

WALKATHON. 

August 8, 1933. Iowa State Fair Board, Des Moines, Iowa: This will ac
knowledge receipt of your request, of the seventh inst., for the opinion of this 
Department on the following question: 

In view of the fact that the action, started by the city of Des Moines, as 
against the manager of a "Walkathon," a contest taking place at this time 
at the state fair grounds, was decided in favor of the defendant on the, 
theory that the ordinances of the city of Des Moines did not control as to 
contracts entered into and exhibitions given on the state fair ground, is it 
possible for the city of Des Moines to refuse to police the state fair grounds 
during the time that this exhibition is being continued prior to the Iowa state 
fair and during the time of the fair? 

In the opinion of this Department, the decision of Judge Mershon, of the 
:IIunicipal Court of the city of Des :vioines, was to the effect that the city of 
Des :!V!oines, by ordinance, could not regulate exhibitions held on the St:Jte 
Fair Grounds, but this would not relieve the city of Des ::Vloines, from policing 
the area occupied by the State Fair Grounds,. as it is in the city limits. We 
do not construe the decision of the Court as violations of the state law on 
State Fair Grounds and it being within the area occupied bY the corporate 
limits of the city of Des Moines, the police of the city should cover this 
territory and perform the duties imposed upon them with reference to indi
viduals, who might violate .the law. 

The ordinance, in question, which was the basis of this law action, forbid 
"Walkathons," but as the State Fair Grounds is state property, an ordin:mce 
of a city would have no effect on an exhibition to be given on state property. 
However, individuals who violate the state laws, while on tho State Fair 
Grounds, would be subject to the jurisdiction of the police: department of the 
city of Des Moines. 

Peace officers generally are defined in Section 13405, Code, 1931, and are 
classified, as follows: 

1. Sheriffs and their deputies. 
2. Constables. 
3. Marshal's and policemen of cities and towns. 
4. All special agents of the department of justice. 
5. Such persons as may be otherwise so designated by law. 

The respective duties of the above designated peace officers are outlined ana 
defined in Section 13405-bl, which is, as follows: 

"DuJies. It shall be the duty of a peace officer and his deputy, if any, 
throughout the county, township, or municipality of which he is such officer, 
to preserve the peace, to ferret out crime, to apprehend and arrest all criminals, 
and in so far as it is within his power, to secure evidence of all crimes com
mitted, and present the same to the county attorney, grand jury, mayor 
or police courts, and to file informations against all persons whom he knows, 
or has reason to believe, to have violated the laws of the state, and to perform 
all other duties, civil or criminal, pertaining to his office or enjoined upon 
him by law. Nothing herein shall be deemed to curtail the powers and 
duties otherwise granted to or imposed upon peace officers." 
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BEER. 
August 9, 1933. County Attorney, Le Mars, Iowa: This will acknowledge 

receipt of your letter of the fourth inst., in which you request the opinion of 
this Department on the following question: 

"A town in this county (Plymouth) has revoked a Class 'B' permit. ·what 
is the authority in the matter of a city or town council revoking a permit?" 

Section 7, of House File No. 587, as amended by House File No. 611, Acts 
of the 45th (;eneral Assembly, provides, in part, as follows: 

"Power is hereby granted :to cities and incorporated towns, including cities 
under special charter, to issue the Class 'B' and 'C' permits and to revoke 
the· same for causes herein provided." 

Your second question is as to whether or not the city is limited as to 
vi-olations of Section 33 of the act. We do not construe this to be a limita
tion on the manner of revoking permits. It is our contention that a permit 
may be revoked for a violation of any section of the act. 

On several occasions, we have suggested that in the event that the city 
council desires to revoke a permit that a hearing be had in which the permit 
holder shall be heard, and that the county attorney, in every instance, where 
it is possible, be present at such a hearing so that he may determine as to 
whether or not he should submit the matter to the Grand Jury, so that the 
penalties, as recited in Section 38, of the act, might be claimed against the 
permit holder. Also, we have instructed members of the Department of 
Criminal Investigation and county attorneys in the state that in the event 
that a criminal prosecution is started, under the provisions of ·the act, in 
question, that ·the city council should be advised of the proceedings and in 
the event of conviction, that they are advised so that they may proceed to 
revoke the permit. ·we construe the matter of granting permits and revoca
tion of the same to be a matter of discretion with the city council as they 
are the sole judge in the case of a Class "B" a·nd Class "C" permit, as to 
whether or not the prospective permittee has met the requirements of the act. 
In this connection, we have also advised applicants, who have been refused 
permits, that their only remedy is mandamus proceedings, in which there, can 
be a hearing, relative to the qualifications ·of the applicant, to determine whether 
or not he has met the requirements of the act. In the event that the finding 
of the Court is that he has met the requirements, it is mandatory for the 
city or town council to issue a permit. 

You also seek information, relative to the following question: 
"Can other bonds be,sides corporate bonds be accepted by the city council?" 
The bonds, under this act, run to the State of Iowa and the Treasurer of 

this state prescribes the form of bond. Honorable Leo J. 'Vegman, who is the 
Treasurer of State, has made a ruling that he will accept only surety bonds, 
signed by a bonding company. 

Your next question is, as follows: 
"If a permit holder has plead guilty to a liquor violation, which would 

amount to a conviction, would this come within the meaning of Section 33, 
of the Act, and be a conviction under this Act?" 

Section 33 provides, in part, as follows: 
"If a permit holder is ·convicted of a sale of intoxicating beverages contrary 

to the provisions of this Act his permit shall be revoked * * * *" 
'Ve construe this to mean just exactly what it says, that is, a conviction 

of a felony will be a cause for revocation of the permit. Also, this is an 
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act for the sale of beer of not more than 3.2% of alcoholic content by weight and 
this places a limitation on the volume and weight of the alcoholic content 
which can be sold by a permit holder. We would construe it to be a violation 
of the act if the permit holder sold an alcoholic beverage of over this per· 
centage and that a conviction, such as a ·plea of guilty, whieh would be a 
conviction in the Federal Court, of the sale of any beverage containing over 
this percentage of alcohol would be sufficient grounds for the revocation of 
the permit. 

BEER. 
August 9, 1933. County "tttorney, Charles City, Iozca: This will acknowledge 

receipt of your letter, of the seventh inst., to HonoralJle Leo J. Wegman, 
Treasurer of State, which has been referred to this Dep:~rtment for attention. 

You desire an opinion on the following question: 
"A Class 'B' permit .holder in Charles City recently died. The que•stion has 

arisen as to whether or not thi·s permit can be transferred to the father who 
is going to continue the operation of the restaurant, of the permit holder. 
If it cannot be transferred, has the City Council any authority to refund part 
of the hundred dollars and if so, what part?" 

This is the first matter of like circumstance that has been called to the 
attention of this Department. However, we have rendered opinions, on several 
occasions, for county attorneys, to the effect that, as the application, to be 
made by a Class "B" r;ermit holder, under House File No. 587, as amended 
by House File No. 611, Acts of the F'orty-fifth General Assembly, is a personal 
one, in that, there are provisions with reference to character, citizenship, etc., 
it cannot be transferred from one person to another. 

The question of refunds has already had our attention, on several oecasions, 
and it is our opinion that there is no provision, in the act, for a refund and that 
as the money is allocated to a specific fund, and that there is no machinery 
by which a refund can be made. 

The application of our interpretation to this act may seem harsh in the 
instant case. However, we are endeavoring to follow the intent of. the Legis
lature in this matter and until the Courts find otherwise, we feel that we have 
given a correct legal interpretation. 

SALARY: Insurance Commissioner: No senator or representative shall have 
right to accept an office of profit during the term for which he is elected 
if such office has been created during his term in the Legislature or if the 
emoluments of said office have been increased !luring his term in the Legis
lature. 
August 10, 1933. State Comptrolle1·, Des Moines, Iowa: Acknowledgment 

is made of receipt of your letter of some days a:;o, calling attention to the 
following fact situation: (1) The present Insurance Commissioner, E. W. 
Clark, was appointed Commissioner for the term of four years, beginning 
July 1, 1931, and ending July 1, 1935; (2) his nomination was submitted to 
the Forty-fourth General Assembly which convened in January, 1931, and 
confirmed by that General Assembly; ( 3) E. W. Clark was a member of the 
Forty-fourth General Assembly; and a Senator during that period; ( 4) the 
Forty-fourth General Assembly raised the salary of the Insurance Commissioner 
from $4,000.00 to $4,500.0.0 per year, effective January 1, 1933, or during the 
last two and one-half years of the term for which E. W. Clark was appointed. 
Based on these facts, you request the opinion of this office on the following 
proposition: 
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"Since January 1st (1933) Mr. Clark has certified his salary at the rate of 
$4,500.00 per year and we would like your official opinion as to whether 
or not this can be granted under the law." 

In order to properly answer your inquiry, attention must be directed to 
Article 3, Section 21, of the Constitution of this state, which is as follows: 

"Section 21. No senator or representative shall, during this time for which 
he ·shall have been elected, be appointed to any civil office of profit under 
this state, which shall have been created, or the emoluments of which shall 
have been increased· during such term, except such office·s as may be filled 
by elections by the people." 

This provision of the Constitution is so clear and unambiguous as to leave 
little room for construction. It simply provides that every member of the 
l~gislature is disqualified from holding by appointment any civil office of 
profit under this state, in two instances: (1) where the office has been created 
during the term for which such member was elected; (2) where the emolu· 
ments of the office have been increased during such term. This provision, 
or a similar one, is common to constitutions. Its purpose is obvious. The 
Supreme Court of South Dakota, in discussing a similar provision of the 
constitution of that state, well expressed that purpose as follows: 

"The language of the ·Constitution is plain. Its meaning cannot be mistaken. 
The purpose of the provisions is apparent. It is intended to preclude the pos
sibility of any member deriving, directly or indirectly, any pecuniary bene
fit from legislation enacted by the legislature of which he is a member, is 
one of the most important of many reforms attempted ·by the framers of 
organic law. It is intended to remove any suspicion which might otherwise 
attach to the motives of members who advocate the creation of new offices 
or the expenditure of public fund1s." · 

See Palmer vs. State, 75 N. W. 818. 
This provision is clearly designed to prevent any member of the legisla· 

ture being influenced in his vote as a legislator by any personal consideration 
and to prevent his being a beneficiary of his own vote or influence. It is 
designed to preserve and protect the purity of legislative deliberations, and 
its clear intent and purpose is to make it impossible for any senator or' 
representative to personally benefit from any action of the legislature to which 
he was elected a member, and its result is to disqualify every senator and 
representative from holding any office for profit which was created during 
the term for which he was elected or the salary of which was increased during 
said term. 

That the office of Insurance Commissioner is an office of profit under the 
St11te of Iowa, cannot be questioned. The Insurance Commissioner is among 
the better paid officers of this state. It is equally obvious that the emolu
ments of the office were increased during the Forty-fourth General Assembly. 
The term of office was four years from July 1, 1931, to July 1, '1935, and the 
compensation was increased from $4,000.00 to $4,500.00, effective January 1, 
1933, so that the compensation for the office to which he was appointed was 
increased by the Forty-fourth General Assembly, of which he was a member, 
and that increase was made to apply to a part of the term for which he was 
appointed. The device which was resorted to in making the increase in com
pensation effective January 1, 1933, was an obvious effort to avoid this con
stitutional prohibition. 

E. \V. Clark· was elected State Senator from the Forty-third Senatorial 
District of Iowa at the General Election in November, 1928". He qualified as 
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a State Senator from this district on the convening of the Forty-third General 
Assembly which was on the second Monday of January, 1929. He was elected 
for a term of four years and his term expired on the convening of the Forty
fifth General Assembly which was convened on the second Monday of Janu
ary or January 9, 1933. Senator Clark was nominated for Insurance Commis
sioner by the Honorable Dan Turner, Governor of Iowa, early in January, 
1931, and the nomination was approved by the State Senate in executive session 
on January 22, 1931, thereafter and on the twenty-second day of June, A. D., 
1931, the said E. ·w. Clark was appointed Insurance Commissioner and a 
commission issued to him. All of this took place while E. W. Clark was 
State Senator from the Forty-third Senatorial District and while Mr. Clark 
was a member of the Forty-fourth General Assembly of the State of Iowa. 
The salary of the Insurance Commissioner was increased from $4,000.00 per 
annum to $4,500.00 per annum by the Forty-fourth General Assembly. This 
increase in salary was fixed by Section 25, of Chapter 257, of the Acts of the 
Forty-fourth General Assembly and which is· as follows, to-wit.: 

"For Salaries: {a) 
Commissioner to January 1, 1933 per annum .................... $4,000.00 
After January 1, 1933 the salary of the commissioner shall be 

per annum .................................................. $4,500.00" 
E. \V. Clark, as State Senator and as a member of the Forty-fourth General 

Assembly, voted for this increase in the salary of the Insurance_ Commissioner 
which votes are recorded in Senate Journal for 1931 on pages 1125 and 1523. 
The votes cast for the increase in his own salary by Senator Clark were 
recorded on April 2, 1931, and again on April 15, 1931. The record in the 
Senate Journal shows that he voted for the increase in the salary of the 
Insurance Commissioner after he was nominated by the Governor and approved 
by the State Senate as the encumbent of that office. Thus, it is apparent that 
the fixing of the increase of the salary of the Insurance Commissioner to take 
effect January 1, 1933, was an intent to avoid and circumvent Section 21 of 
Article 3 of the State Constitution. It might be urged that the increase did 
not take place during the term for which he was elected but aherwards. 
This reasoning cannot be sustained, however, without ignoring the realities. 
of the situation and the clear purpose and intent of the constitutional pro
visions. Senator Clark's term as a State Senator did not expire until the 
convening of the Forty-fourth General Assembly which happened on January 
9, 1933. It should be borne in mind also that Senator Clark's salary was 
actually increased by the Forty-fourth General Assembly during its session 
in the year 1931. How can it be said that the salary of the Commissioner of 
Insurance was not increased for the term for which members of the Forty
fourth General Assembly were elected when the law which increased it was 
Passed during the Forty-fourth General Assembly in the year 1931? That legisla
tive enactment is what increased it and that act was passed by the Forty-fourth 
General Assembly in 1931 and that is the very thing which the constitutional 
Provision was designed to prevent. 

The question, therefore, is not whether E. \V. Clark as Insurance Commis
sioner, should receive the $4,000.00 sJlary or the $4,500.00 salary. The ques
tion is whether he is lawfully holcling the office and entitled to any salary. 
It will be noticed that the constitutional provision does not relate to the 
Power of the legislature to increase the salary, but to the qualifications of 
the senator or representative to hold the office in the event an increase has 
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been made. If he is disqualified to hold the office under the Constitution, then 
his appointment is unauthorized and void and he is not entitled to receive 
any salary. 

The conclusion of this office is that the compensation of the Insurance 
Commissioner was increased by the Forty-fourth General Assembly; that E. W. 
Clark, as a Senator elected for the term of the Forty-fourth General Assembly, 
was ineligible to accept an appointment. to the office, and the attempted 
appointment of him to that office is void, and, that he is entitled to no com
pensation whatever. 

The conclusion has been reached with some reluctance because of the con
sequences of such a holding, but the provisions of the Constitution are equally 
binding upon all of us, whether members of tho legislative, executive or judicial 
b·ranches of the government. We can hardly be expected to look for ways to 
avoid that Constitution. Its provisions on this question are clear and we 
cannot condone a nullification of those provisions because of the exigency of 
a particular case. Our court has never had occasion to deal with this par
ticular provision of the Constitution or the consequences of ignoring it, but 
the courts of other states have frequently had under consideration similar 
constitutional provisions, and the question usually arose on a refusal of the 
auditor to issue a warrant covering the compensation of the officer who was 
appointed in violation of the constitutional provision. 

A consideration of some of those cases will serve to illustrate the conse
quences of ignoring a constitutional provision of this sort. 

In the case of Norbeck & Nicholson Company vs. State (S. D.) reported in 
142 Northwestern page 847, the Constitution provided that no member of the 
legislature shall be interested, directly or indirectly, in any contract with 
the State authorized by laws passed during the term for which he was elected. 
Peter Norbeck was a member of the legislature which authorized the sinking 
of a well at the State University of Vermilion. The contract for the sinking 
of the well was let to the Norbeck & Nicholson Company, a corporation, of 
which Peter Norbeck was a stockholder and officer. The well was sunk in 
accordance with the terms of the contract. The Auditor of State refused to 
issue a warrant for the payment of the contract and action was brought to 
test the right of the State Auditor to thus refuse the issuance of the warrant, 
and the court held that the contract, being in violation of the provisions of the 
Constitution of the state, was void and that no payment could properly be 
made thereon or for the work performed in pursuance thereof. 

In the case of State of Minnesota, ex rei H. W. Childs, Attorney General, vs. 
John B. Sutton, reported in 30 L. R. A. page 630, there was a constitutional 
provision as follows: 

"No senator or representative shall, during the time for which he is 
eleoted, hold any office under the authority of the United States or the State 
of Minnesota, except that of postmaster; and no senator or representative 
shall hold an office under the state which ha1s 'been created or the emoluments 
of which had been increased during the session of the legislature of which 
he was a member until one year after the expiration of his term of office in 
the Legislature." 

Sutton became a representative in the legislature of the State of Minnesota 
on the first Monday in January, 1895·, and the time for which he was elected 
continued until the first Monday in January, 1897. He served until the second 
day of May, 1895, when he resigned his office as a member of the legislature, 
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and on the fourth day of May, 18!!5, he was appointed to the office of Inspector 
of Boilers. Thereafter, action was brought in quo warranto to oust him 
from the office of Inspector of Boilers, and the Court held that under the con
stitutional provision that "no senator or representative shall, during the 
time for which he is elected, hold any office under the authority of the 
United States or the State of l\Tinnesot3, except that of postmaster," he was 
ineligible for the office of Inspector of Boilers, and that his appointment was 
void, and that he should be ousted from exercising or attempting to exercise 
the functions of that office. 

There are a number of other decisions of courts of last resort to the same 
general effect. See Bascome vs State ex rei Short, an Oklahoma case, reported 
in ·10 A. L. R. !!41; Gibson vs. Kay, an Oregon case, reported in 137 Pacific 
Reporter 864; State vs. Clausen, a Washington case, reported in 182 Pacific 
Reporter 610; State vs. Bratton, a Tennessee case, reported in 253 Southwest
ern Heporter 705. 

Our conclusion is that E. W. Clark was not eligible to accept an appoint· 
ment of Insurance Commissioner for the term beginning July 1, 1931, and 
that the attempted appointment of him to that office is void, and that he is 
holding the office now contrary to the provisions of the Constitution of the 
State, and that the State Comptroller should refuse to issue any warrant to 
him by way of compensation. 

Au;c;ust 11, 1933. County Atto1·ney, MaTShalltown, low~: This will acknowl
edge receipt of your letter of the ninth inst., in which you request the opinion 
of this Department on the following question: 

"A" holds a Class "B" permit for a small restaurant, of whirh he is the 
lessee. At the rear of his premi,ses is a small amusement park operated by 
"C." A dance hall, in the amusement park, is attached to this restaurant. 

Can "A" legally set up a place for the service of beer in the dance hall? 
Can be serve beer throughout the amusement park or set up a place for the 
service of beer on the grounds of the amusement park under the same license 
by reason of the terms of this lease as to his concession rights on the amuse· 
ment park? · 

In the opinion of this Department, under Honse File No. 587 as amended 
by House File No. 611, Acts of the Forty-fifth General Assembly, there is a 
designation that beer may be sold by permit holders at the "place or building." 
We construe this to mean that the premises, for which the permit is granted, 
for instance, if it were granted for Lot 11, Black "F," of a certain city, the 
permit holder might serve beer any place on the premises in the event that 
he abided by Section 14, as amended, relative to the service of beer and other 
sections, relating to the sale of this beverage. However, the faGt that he 
might have a lease on concession rights, in other parts of the town or city, 
would not allow him to sell beer at those places as they are not covered by 
his permit. 

We have held that, where there is a lot adjoining the building, on the 
premises described in the permit, beer may be served on the lawn if the 
provisions, with reference to "tables and seats" are complied with. 

BEER. 
August 14, 1933. County Attm·ney, JJiancheste1·, Iowa: This will acknowl

edge receipt of your letter of the tenth inst., in which you ask for the opinion 
uf this Department on the following question: 
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"Does the council of the city of Manchester have the authority to grant 
a holder of a Class 'B' permit, for the sale of beer, issued by them, the right 
to change location to the fair grounds for the duration of the fair, and then 
authorize the permit to be changed back to the location where first granted? 

"This matter will arise by an application making the same showing as to 
location and condition of the building as required in an original application." 

In the opinion of this Department, under House File No. 587, as amended 
by Honse File No. 611, Acts of the Forty-fifth General Assembly, changes of 
location can be made by a Class "B" permit holder by the making of an 
application to the City Council and the request can be granted to another 
locJ.tion within the city limits (I take it, in the instant case, that the fair 
grounds are within the corporate limits of the city of ;\'ranchester). We have 
rendered several opinions to this effect as, in the case of a fire or the expira
'tion of a lease or for any other good cause, it might be expedient for a Class 
"B" permit holder to change his place of business from one location to an
other and we feel that there should be no limit placed upon th right of a 
p.crmit holder, of this class, to the right to change the location of his place 
of business. The provisions of Section 11, Division ( 2), Subdivision b, which 
are as follows: 

"b. That the place or building whe'l'e he intends to operate conforms to 
all laws, health and fire regulations applicable thereto, and is .a safe and 
prope,r place or building." 
should be met in the new 'location. 

\Ve are of the opinion that a transfer from one person to another cannot be 
accomplished, under the act, in question, for the reason that the application, 
to be made, is a personal one, in its nature, as it relates to good moral char
acter and also to the question of citizenship. We have ruled on several occa
sions that a transfer from one person to another cannot be had, under this act. 

BOARD OF EDUCATION: Board of Education and Finance Committee are 
legally justified in buying Iowa products where co•st of Iowa products exceed 
cost of similar materials obtainable from outside of this state--Re: Chapter 
62-bl Code of 1931. 
August 16, 1933. Iowa State Board of. Education, D~s Moines, Iowa: \Ve have 

your letter of August 12th in regard to Chapter 62-Bl of the Code of Iowa, 1931, 
your letter being in part, as follows: 

"The Board of Education and the Finance Committee are constantly urged 
to <tward contracts for Iowa products in situations where the cost of Iowa 
products are in excess of the -costs of similar materials obtainable from out
side of this state. In some instances, the cost of using Iowa product•s will 
exceed by upwards of 20% the cost of using articles brought in fmm else
where. 

"Will you please give us an official opinion as to whether we are legally 
justified in buying Iowa products unde•r such circumstances, and if so, how 
far may we go without subjecting ou!"selves to any form of legal criticism." 

I note that this law was enacted at the Forty-second General Assembly, it 
being Chapter 27 of the acts of that assembly and the title of the act is in part 
as follows: 

"Ancl the contracting and purchasin~;" agents thereof, whenever such ma
terials, products and supplies are available, suited for the intended use and 
can be secured without loss." 

You will note then, that the intent of the act is to promote the use of mate
rials, products and so on, manufactured or grown within the State of Iowa, 
by requiring a p'reference to be given them where the same can be secured with-
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out Joss to the state. Our Supreme Court has held many times that the use 
of the words "may, must, shall and will" in st<ttutes are elastic and frequently 
treated them as interchangeable and in construing the statute, the rules for 
interpretation direct attention to the signs of the legislative intent and the 
reason and spirit of the law, and we believe that this act is not mandatory 
except where the quality is equal and the Iowa products can be secured without 
additional cost over foreign products or products of other states. Of course, 
the question of quality is naturally therefore a matter of some discretion with 
the Board or Commission. 

We are, therefore, of the opinion that the purpose of this chapter was to 
promote the use of Iowa products, but it was not intended that Iowa products 
should be purchased where the cost of the product of equal quality from a 
foreign state was much Jess, as suggested in your letter, and that you are 
authorized to award contracts for foreign products where the cost of such 
product of equal quality is Jess than the cost of the Iowa product. But, as we 
have heretofore suggested, the question of quality must be somewhat discre
tionary with your Board or Committee, as it is very rare that products are of 
an exact quality and if you believe that the difference in quality of the Iowa 
product more than offsets the excess price, you are authorized to buy the 
Iowa product even though the price may be a little more, but if the quality 
is equal, then of course, you are not bound by the statute, and must give the 
contract to the lowest bidder. 

COSMETOLOGY. RIGHTS OF BOARD OF COSMETOLOGY EXAMINERS 
REGARDING SCHOOLS OF COSMETOLOGY. The Board of Cosmetology 
Examiners may require schools of cosmetology to lm on a separate floor anU 
to have certain sanitary equipment, etc. This opinion answer eight ques
tions regarding requirements of schools of cosmetology. 

August 17, 1933. County Attonwy, Des Moines, Iotca: This will acknowledge 
receipt of your favor of the fourth inst., in conne2tion with which you submit 
to this office for an opinion, certain questions submitted to you by Honorable 
Paul Cunningham, Attorney, of Des Moines, Iowa. The questions submitted in 
your letter are as follows: 

1. Has the Department of Co·smetology the right to require that the school 
of cosmetology be on a separate floor and maintain a separate entrance from 
any cosmetology establishment? In other words, is there any viola.tion of 
the Code in having a school of cosmetology on the- same floor with a cos· 
metology establishment and separated by a temporary petition reaching to 
the ceiling. The department now requires, under a mimeographed set of rules 
that the .school of cosmetology must be on a separate floor and maintain a 
separate entrance from any cosmetology establishment. 

2. Has the Board of Cosmetology Examiners, under the Corle a right to 
refuse approval •to a school of cosmetology which accepts patrons by appoint
ment? 

3. Has the department the· right to require that walls in cosmetology schools 
be painted or enameled and wa,shed at least f.our times a year? In other words, 
if they are pain led and kept clean, is this not sufficient? 

4. Has the department the right, under the statute, to require cosmetology 
schools to furnish twelve (12) blocks with Wefts, of first quality hair t.o 
be used for marcelling and fingerwaving, and also, to require the blocks to 
be placed on standards the proper height ,g-o student-s may stand while working? 

5. Has it the, right, under the- statute, to require that the study room be 
entirely separate from the practice room or clinic? 

G. Has it the right to require twelve or more chairs or any specific number 
for a school? 
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7. Has it the right to specify any pa1ticular kind of lavatory, stove or ster
ilizing equipment, providing the school is kept clean and its instruments 
sterilized? 

8. Has it the right to specify the number of hours of daylight training 
for any period of time that the school must adhere to? 

I shall )lOt undertake to discuss these several questions separately. 
Section 2585-b6 of the Code of Iowa, is as follows: 
"2585·b6. Rules-practice in home. The State Department of Health shall 

prescribe such sanitary rules for shops and schools as it may deem neces
sary, with particular reference to the condition's under which the practice of 
cosmetology shall be carried on and the precautions necessary to be employed 
to prevent the creating and spreading of infectious and cont,:lgious diseases. 
Cosmetology may be practiced in the home providing a room, other than the 
living rooms, be fitted up for that purpose. The Depal'tment of Health shall 
have power to enforce the provisions of this section and to make all neces
sary inspections in connection therewith." 

This section gives the State Department of Health very broad powers. It 
may prescribe sucll sanitary rules for shops ami schools as it may deem 
necessary. The statute confers this power upon the State Department of 
Health rather than upon the Department of Cosmetology which is under the 
jurisdiction, as it were, of the Department of Health. The Department of 
Health, of course, would have the power to delegate much of this authority to 
the Department of Cosmetology and if it does so, the latter department would 
have the right to make many, if not all, of the requirements referred to in 
the eight questions submitted. 

If all of the rules laid down by that department and referred to in the above 
questions are "such sanitary rules for schools and shovs as it (the Depart
ment of Health) may deem necessary," then such rules are within the law. 
Much discretion is given to the Department of Health in these matters. 

Answering question one more specifically, I woulq say that the Department 
of Cosmetology has the right to require that a school of cosmetology be on a 
separate floor and maintain a separate entrance from any cosmetology estab· 
lishment, if that is a reasonable requirement and is done for the purpose of 
guaranteeing proper conditions under which the practice of cosmetology may 
be carried on. There is no violation of the Code in having a school of cosme
tology on the same floor with a cosmetology establishment, but such a regu
lation may be made under the authority granted by the Code if it is reasonable 
and proper in carrying out rules of sanitation. 

Question two is not as clear as it might be but probably is a reasonable 
rule intended by the board for a proper purpose and should be answered in 
the affirmative if it is applied to all schools alike. 

Some of the other questions might tend to work a hardship in certain cases, 
particularly, questions three, six, and seven. However, I would answer all of 
the questions submitted in the affirmative subject to the following qualifica
tions: The legislature has the power to delegate to the Department of Health. 
under the police vowers of the state rather extensive authority where life, 
health, and safety of individuals are concerned. Speaking generally, it m1y 
be said that the Department of Health has authority to formulate such rules 
as will best preserve and protect the health of those patronizing cosmetology 
shops and schools. The statute says these may he such rules as it may deem 
necessary. In so far as these rules are reasonable, not unduly burdensome to 
any person or group of persons and not unreasonably discriminatory as between 
persons or groups of persons, they should be sustained. 
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It is the duty of this Department to uphold all such rules of any department 
of the state government as comply with the law. 

SCHOOLS: TRANSPORTATION, Hchool children: Chapter 59, u.nd Chapter 
GO, 45th G. A.-Sections 4274-c3, 4274-e4, 4233-e1, 4233-e4. 
August 17, 1933. Department of Public Instt·uction, Des Moines, lotca: We 

have your request for an opinion which is in part as follows: 
i\Ir. A lives in subdistrict No. 3 of school township B where the schooi 

is closed. The township board designates the -school in subdistrict No. 4 of 
the same school township for the attendance of A's children, but since ·th:1t 
school is 2.1 miles from his home, the board is required to provide transporta
tion. See Section 4233-e4. 

But l\ir. A elects to send his children to the town school in independ2nt dis
trict C, a distance of 3 miles, and Section 4233-e1 provides that he ·may do 
so if the cost to the township does not exceed the pro-rata cost in the entire 
township for the school year immediately preceding. 

1. If A sends his children to the town school, must the board of sclwol 
township B pay tuition up to $6 per month and in addition the transp:Jrta
tion cost also, provided the cost of both tuition and transportation comllined 
rloes not exceed the pro-rata cost in the entire school township durin~~ the 
year immediately preceding? 

2. If the distance from A's home to the town school were 1.9 miles-that 
is, under two miles and also less than to the school in subdistricts No. 4-
would the township board still be required to pay tuition and also trans-• 
portation to the town school if Mr. A. should choose to send his children to 
the town school rather than to the school in subdistrict No. 4 designed by the 
township boa-rd for their a.ttendance? 

Chapter 59, Forty-fifth General Assembly (Code Sec. 4274-e3) provides that 
the Board shall contract for suitable transportation of such children of school 
age from kindergarten to eighth grade, inclusive, living two miles or more 
from such school and the same chapter also provides (Sec. 4274-e4 of the Code) 
that the Board may permit pupils enrolled in secondary grades or any other 
pupils that are not entitled to free transport:ttion, to avail themselves of the 
facilities provided their parents pay the pro-rata cost of the transportation. 

Chaper 60, Acts of the Forty-fourth General Assembly (Code Sec. 4233-el), 
provides among other things, that if a school is closed for lack of pupils, the 
Board shall provide for the instruction of the pupils and it also gives parents in 
snf'h districts the right to send their children to a public school of their 
choice outside the school township provided the cost will not exceed the pro
rata cost in the entire school township during the school year immediately 
preceding. This same Chapter GO of the Forty-fifth General Assembly, as 
amended by Chapter 61 (Code Sec. 4233-e4) provides as follows: 

Trans]Jortation. When children enrolled in an elementary school other than 
in a consolidated district lives two and one-half miles or more from the school 
in their district or subdistrict or when the school in their district or sub
district has been closed and they are tlwreby placed more than two miles 
!rom the school designated for their attendance, the board shall arrange with 
any person outside the board for the transportation of such children to and 
from school an,d the cost of such transportation shall be paid from the general 
fund, but the board may provide transportation for a less distance. 

You will note in the section just cited above, that when a school has been 
closed and the pupils are more than two miles from the school designated, the 
Board shall arrange for the transportation and this matter of transportation 
is specifically limited to and from the designate<l school and does not con
template transportation to the chosen school. Section 4233-e1 and Section 
4274-e3 also contemplate this as is shown from the wording of the sections 
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themselves, for they provide that when the board contracts for school facilities, 
it may also contract for transportation. 

It is therefore, the opinion of this Department that if "A" send8 his children 
to his chosen school and not to the designated school, that his school town
ship must pay the tuition within the limits of Section 4233-e4, but transporta
tion in such cases in addition to tuition is not mandatory upon the Board; 
but where the children are sent to the designated school and the distance is 
more than two miles, then their own school township must pay the tuition, if 
any, together with the cost of transportation. 

In view of our opinion, your question Xo. 2 does not require an answer as 
we hold that no matter what the distance is to the school of his choice, trans
portation to such school is not mandatory. 

·BOARD OF EDUCATION: State has judgment against defendants-decree 
of foreclosure entered-defendants have certain other property on which this 
judgment is lien, but property is mortgaged in excess of its value--mortgage 
holder of this property willing to take deed in lieu of foreclosure and desires 
state to release this property from lien of its judgment. Whether partial 
release be executed and who has authority to exe·cute relea<se? 
August 19, 1933. Board of Education, Des Moines, Io1ca: I have your letter 

of August 15th enclosing letter from attorney J. :vi. Otto, of Iowa City, together 
with form for partial release of judgment in the Floerchinger matter. 

You advise that there was a foreclosure and that the State of Iowa by the 
Board of Education, for the use and benefit of the State University of Iowa, 
has a judgment against the defendants and decree of foreclosure has been 
entered; that these defendants have certain other property on which this 
judgment is a lien, but which property now has a mortgage thereon in excess 
of its actual value and so therefore, there is no lien or equity above the 
mortgage. It appears that the mortgage holder of this property is willing 
to take a deed in lieu of foreclosure and desires that the state release this 
property from the lien of its judgment. 

You ask first whether the partial release of judgment should be exl?{!uted 
and second, as to who has the authority to so execute the release. 

The Board of Education, among its other powers and duties, manages and 
controls the property belonging to the institutions and directs the expenditure 
of all moneys belonging to the institutions, and is also authorized to perform all 
acts necessary and proper for the execution of the powers and duties con
ferred by law upon it and the finance committee. The finance committee is 
authorized to loan funds belonging to the institution and shall have charge 
of the foreclosure of mortgages. It is therefore, apparent that the determina
tion as to whether such a release should be entered into, is in the B'oard of Edu
cation, and not in the finance committee, as their only power is to loan the 
money and secure r::ayment of the Joan, and it is for the State Board of Etlu·~a
tion to determine whether in this particular instance, there is any equity in 
the property that can be applied to the payment of their judgment, or whether 
the property is not sufficient to pay the mortgage which is, of course, prior and 
superior to the lien of the st:tte's judgment, and also whether the defense of 
such foreclosure suit by the state and the establishment of its lien would be 
an expense and a burden; and such matter should be determined by the Board 
by proper resolution. It is the opinion of this Department that if the Board 
thinks it is to the best interests to execute a partial release of judgment, then 
it has the power and authority to order the execution of the release. 
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Section 3928 of the Code provides that when loans are paid, the finance com
mittee shall release the mortgage by a satisfaction piece signed and acknowl
edged by the chairman or secretary of said committee. When the Board of 
Education by proper resolution, authorizes the execution of a partial release 
of judgment, the judgment is satisfied as to that particular property and is 
paid as to that property, so therefore, the chairman or secretary of the finance 
committee should be the one to sign and acknowledge such partial release of 
judgment. 

CITY COUNCIL MEMBER: MILK INSPECTOR. "Your question is whether 
or not there is any prohibition against a member of the City Council acting 
as milk inspector." 
August 19, 1933. Office of "1uditor of State, Des Moines, lou:a: We wish to 

acknowledge receipt of your letter of recent date, in which you ask for an 
opinion on the following: 

"A member of the City Council has been acting as milk inspector for the 
city of Red Oak. He has received compensation at the legal rate of $1.00 
per meeting as Councilman and also 35c per hour for his duties performed as 
milk inspector. Your question is whether or not there is any prohibition 
against a member of the City Council adJing as milk inspector." 

Section 5673 of the Code of 1931 provides as follows: 
"No officer, including members of the City Council, shall be interested, 

directly or indirectly, in any contract or job of work or material or the profits 
thereof or services to be furnished or performed for the city or town." 

In line with this section of the Code just quoted, the Supreme Court of this 
state in the case of Peet vs. Leinbaugh, 180 Iowa, 937, 164 N. W., 127, held 
that the Mayor of the town of Martelle was not entitled to receive compensa
tion while working for the town as a day laborer. In that case, .the Mayor had 
collected his wages to the amount of $7.90. Later, an action was commenced 
against him and judgment rendered for the amount received by him, together 
with interest and costs of the action. It appeared that Eaton, the Mayor, had 
incurred expenses in the sum of $40.00, as attorney's fees in that litigation. 
Later, the town council passed a resolution to pay the costs and attorney's 
fees attached against Eaton, whereupon Peet commenced an action to restrain 
the payment thereof. A temporary injunction was issued, but upon the trial 
of the case on its merits, the injunction was dissolved. Peet then appealed 
to the Supreme Court, where the cause was reversed and remanded to the 
District Court, with directions that a decree, permanently enjoining the de
fendants as members of the city council from paying any part of the costs and 
attorney's fees referred to, be entered. In that case, the Court discussed Sec
tion 5673 hereinbefore quoted. 

In view of the holding of the Supreme Court in the case of Peet vs. Lein
baugh, we must rule that the member of the City Council of the city of Red 
Oak cannot receive pay for acting as a milk inspector, and that any payment 
mJ.de to him as such milk inspector by the city was an illegal payment. 

BANKS AND BANKING: BOARD OF SUPERVISORS: Has Boad of Super
visors authority, upon reque·st of depositors in closed state bank that has 
been in hands of receiver for more than two years, to employ and pay 
out public money for accountant to examine books, etc. of closed bank anrl 
make report thereof. 
August 21, 1933. Connty Attorney, lela Grove, Iowa: We have your request 

for an opinion on the foliowing proposition: 
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Has a Board of Supervisors authority, upon the request of a group of de
positors in a closed state bank that has been in the hands of a receive•r more 
than two years, to employ and pay out of public money or funds an accountant 
to examine the books, files, records and paper•s of the closed bank and make 
repart thereof of any irregularities found? If the board has such authority 
out of what fund should same be paid? 

Our counties are quasi corporations, heinz create'! by the legislature for the 
purpose of political organization· and simple a'lministration, and they there
fore have only such rights awl powers as arc exvressly given to them by the 
legislature, or may be implied. 

Our Supreme Court, in Brooks vs. Town of Brooldyn, 146 Iowa, 1:16, said 
at page 141, in regiud to tho duties and powers of the munidpal corporation, 
-ivhich duties an.d powers are ordinarily much broader than those of a quasi 
corporation: 

"It is well settled, of course, that a mnnicipal corporation has such powers 
and such only as are first, expressly granted, or second, such as are fairly or 
necessarily implied from those granted, and third, snell as are essential to 
the declared objects and purposes of the incorporation. As to the third, it 
is not enough that they be convenient; it must appear that they are indispens
able. In case of doubt, the existence of power is denied by the courts." 

Our legislature has given no authority to the Board of Supervisors to nnke 
such expenditures of county money for the purpose of investigating the book•s, 
records, files and papers of a closed bank, for the purpose of finding out irregu
larities, if any, are not indispensable, for, if any money is to be recovered, it 
would not be recovered for the people at large of the county, but only for a 
certain fe\v, and county moneys would be expended to the benefit of these 
certain few. 

It is therefore, the opinion of this Department ·that the Board of Supervisors 
Ins not the power or authority to employ or pay out public money or funds to 
an accountant to examine the books, files, records all!! papers of a closed state 
bank. 

COUNTY TREASURER: Robbery of safe: Liability to c::mnty for taxes paid in. 
August 21, 1933. County Attonwy, 11ulcllC7lrlC11"C. loKa: We wish to acknowl

edge receipt of your letter of recent date, in which you ask for an opinion on 
the following; question: 

"The treasurer of this county received payment of taxes in installments 
last year. He placed the money so received in separate envelopes with the 
name of the taxp::~yer, who paid the money so placed, on such envelopes. 
These were kept in the safe in the Treasurer's office. On September 26, 1932, 
a robbery of the safe occurred in such a manner that the insurance p-olicy 
dill not cover and with the money taken was that in the envelopes. After 
such occurrence the taxp:.~yers, who were paying their taxes in· installments, 
c::tme in and paid the balance due on their taxes and the Treasurer gave a 
receipt in full payment. He represented to the taxpayers that he could so 
accept ·these installment payments. The receipts and stubs thereof show that 
the sums paid wtre in part payment of taxes. 

"The questions presented are whether the Treasurer is liable to the county 
or are the taxes chargeable back to the property, and if the latter is true, 
what is the procedure for so doing?" 

The sbtute (Code Section 7184) makes it the duty of the County Treasurer 
to procee~l to collect the taxeR. Cwle Se~~ion 7210 provides as follows: 

"No demand of taxes shall be necessary, but it shall be the duty of every 
person subject to taxation to aHem! at the office of the Treasurer, at some 
time between the first Monday in January and the first day of l\larch following, 
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and pay his taxes in full, or one-half thereof before the first day of !\larch 
succeeding the levy, and the remaining half before the first day of September 
following." 

Code Sections 7207, 7208, and 7209 are as follows: 
"7207. Payment-what receivable. The Treasurer is authorize,! am! re

quired to receive in payment of all taxes by him collected, together with tho 
interest and principal of the school fund, the circula<ting notes of national bank
ing associations organized under and in accnrdance with the conditions of the 
act of the congress of the United States, entitled, 'An act to provide a na
tional ·currency secured by the pledge of the United States stocks, and to 
provide for the redemption thereof,' approved February 25, 1863, and acts 
amendatory thereto, United States legal tender notes, and other notes and 
certificates of the United Sta<tes payable on demand and circulating or intended 
to circulate as currenc:v. 

"7208. Certain warrants receivable. Auditor'•s warrants shall be received 
by the County Treasurer in full pay;ment of state taxes, and county warrants 
shall be received by the Treasurer of the proper county for ordinary county 
taxes, but money only shall be received for the school tax. 

"7209. ·warrants not receivable. 'Varrants issued by any city or town shall 
not be received by the County Treasurer in payment of the city nr town taxes." 

In the case of Hundell vs. Boone County, 204 Iowa, 965-, 216 N. W., 122, the 
County Treasurer had forwarded tax receipts to a bank in ·another county, 
which had not been designated as a depository. of county funds, with instruc
tions to this bank to collect the taxes and deliver the tax receipts upon pay
ment to the bank of such taxes. The taxes were paid by persons residing in 
that community to the bank, and the money was entered on the books of the 
tank as deposits to the credit of the County Treasurer. Later the bank closed, 
and the County Treasurer attempted tci sell this real estate for t::lxes. The 
Court granted an injunction to restrain the sale of the real estate, and the 
Supreme Court of this state affirmed the decision. In passing on this question, 
the Supreme Court said: 

"It wa.s the statutory duty of the County Treasurer to have required that 
the actual money should -be paid to him in cash before the delivery. ·:>f the 
tax receipt to the taxpayer or to the bank. A public interest is here involved 
and the public are entitled to have the taxes pa·id in the manner pointed out 
by tho statute. The public revenues must be collected by the County Tr2as
ure•r substantially in the manner provided by the statu·te and accounted for 
in full •by him. 

"The rights of the taxpayers are al-so involved, and he sh-ould not be com
pelled to pay his taxes twice, if he has in fact paid them once according 
to law. This case is not one where the taxpayer made the bank their agent 
for the purpose of taking their money and forward-ing it to the Treasurer to 
P•y such taxes, and before it ha'l been so forwarded, the hank failed, rnrl no 
tax receipt had been issued or delivered. Here the Treasurer saw fit to send 
the tax receipt-s to the bank for collection by the bank in behalf of tho Treas
urer and with authority to deliver the receipts, when the amount was so pair!. 
The Treasurer charged the bank therewith am! marked the taxes as pairl on 
his books. * * • ~- \Vhether the County Tre::tsuror acted illegally in depos•iting 
the money in the Bouton bank and what may be his rights or liabilities in re
spect thereto are not matters before us for consideration. 'Vo limit our 
decision to the one question that under the etstablished fact-s the taxpayers 
did in faet pay their -taxes to the County Treasurer and receive their receipts 
therefor." 

In the instant rase, if the person who was holding the office as County 
Treasurer had als~> been acting as trustee or agent for the t~xpayers and merely 
holrling the money for them for safekeeping until enough had accumulated t•J 

pay tho first half of the taxes, then the loss might be that of the taxpayer. 



326 REPORT OF THE ATTORNEY GENERAL 

rather than of the county. However, the facts in this case show that the 
Treasurer represented to the taxpayers that he had authority to accept th<J 
money in smaller amounts than the first installment of the taxes. The receipts 
which he issued and the stubs retained by him show that the sums paid were 
in part payment of taxes. After this money was lost by robbery, the Treasurer 
then accepted the balance due on the taxes and issued a receipt in full pay
ment. \Ve are not so sure that he did not have authority to accept this money 
in amounts less than one-half of the taxes for the year. The statute provides 
that it is the duty of every person to attend at the office of the Treasurer and 
pay his taxes in full, or one-half thereof, before the first day of March. The 
payment of this first half is for the purpose of complying with the statute, in 
order to allow the second half to remain unpaid until the last of September 
without penalty. Regardless of the question of making payments in less than 
the one-half, the money was actually paid to the County Treasurer, who is 
charged with the duty of collecting the taxes. He issued receipts for said 
amounts as payment on the taxes. He later accepted the balance due and 
issued receipts in full. As given to us in your letter, the facts show that he 
was not acting as agent for the taxpayers, but was collecting the taxes in 
performance of the duties of his office. 

We might add that if any of these taxpayers had gone to the office of the 
County Treasurer, after making the partial payment on their installment of 
taxes, and demanded a return of the tax, the County Treasurer probably would 
have refused to return it to him on the ground that the tax was paid to the 
county. 

In view of this situation and in view of the holding in the case of Rundell 
vs. Boone County and cases therein cited, we are of the opinion that the taxes 
referred to in your letter have been paid to the County Treasurer and that 
they cannot again be collected from the taxpayer. 

In so far as your question as to the liability of the County Treasurer is 
concerned, we are sorry indeed to inform you that our opinion is that he cannot 
be held for the loss of this money through robbery. There is no need for us 
to go into a long discussion of the question, for the reason that on February 
17th we prepared a lengthy opinion for Mr. Leon A. Grapes, County Attorney 
of Scott county, Iowa. We herewith enclose a copy of th3.t opinion, and ask 
you to read carefully the cases cited therein relative to the liability of a 
treasurer, and especially the case of Rose vs. Hatch, 5 Iowa, 149. The rule 
laid down in that case was also affirmed in the case of Prudential Insurance 
Company of America vs. Hart. The pronouncement made in these cases is not 
only the Iowa rule but the general weight of authority throughout the United 
States for the proposition that an officer is not an insurer of funds in his 
hands, and that if he complies with the requirements of his bond or the statu
tory requirements, he is not liable. You will find that the case of Rose vs. 
Hatch is a case in which the facts are similar to your case, that is, that the 
money was placed in a safe and lost through robbery. We believe ·that after a 
reading of these two cases you will agree with our theory. 

BOARD OF SUPERVISORS: Poor Farm extension: Vote of people. 
August 22, 1933. County A.ttorney. Denison, Iott·a: We wish to acknowledge 

receipt of your letter of recent date, in which you ask for an opinion on the 
following: 



IMPORTANT OPINIONS 327 

"The Board of Supervisors find it necessary to build an extension to the 
Poor Farm. This extension will cost perhaps $12,000 to $13,000. 

"I am of the opinion that Section 5261 means that :the probable cost to the 
county should not exceed $10,000. I am a•sking your opinion on the same, be
cause we are planning on borrowing some money from the Federal Govern
ment under the new law, which will limit the expenditure of the taxpayers of 
Crawford county on said project to less 1than $10,000, but with the proposed 
30% gift from the government would exceed $10,000. ·would a project based 
on said facts be legal? 

"I would also appreciate knowing whether or not Crawford county, through 
its Board of Supervisors, could pay the said cost, if the same is under $10,000, 
or levy a tax for .same, without a vote of the people." 

Section 5261 provides as follows: 
"The Board of Supervisors shall not oTder the erection of, or the building 

of an addition or extension to, or the remodeling or reconstruction of a court
house, jail, or county home when the probable cost will exceed ten thousand 
dollars, or any other building, except as otherwise provided, when the probable 
cost will exceed five thousand dollar.s, no·r the purchase of real estate for 
county purposes exceeding ten thousand dollars in value, until a proposition 
therefor shall have been· first submitted to the legal voters of the county, 
and voted for by a majority of all persons voting for and against such prop
osition at a general or special election, notice of the same being given as in 
other special elections." 

It will be seen from the reading of this section that if the cost of the buil<l
ing or addition is more than $10,000, the proposition must be submitted to a 
vote of the people. The section, however, does not state whether the cost mean[4 
the total cost of the building or addition, or merely the cost to the county. In 
connection with this section, we wish to call your attention to the case of 
Way vs. Fox, 109 Iowa, 340; 80 N. W., 405. In that case, the people of the town 
of Garner, Iowa, raised $30,000, and offered it to the county to be expended to 
the purchase of a site and the erection of a court house. The Supreme Court 
said, speaking of this same section of the Code: 

"The limitations of Section 423 of the- Code with reference to the amount 
that may be expended by the Board in eTecting a court house, and in pur
chasing a site therefor, have no application to the case before us; for it 
clearly appears that the money which the defendants proposed to expend was 
donated by the citizens of Garner." 

In your instant case, we understand that the extension to the County Home 
will cost between $12,000 and $13,000, but that 30 per cent of that amount will 
be donated by the Federal Government in the nature of a gift, and that it will 
not be necessary to re-pay any portion of that 30 per cent. 

\Ve are therefore of the opinion that there is no difference between a donation 
and a gift by the Federal Government and a donation by an individual, and. 
in view of that fact, it is our opinion that so long as the amount to be expender! 
from the county funds does not exceed $10,000, it is not necessary to submit 
the proposition to the voters. 

FIRE DEPARTMENT: Driver of truck paid monthly salary. 
August 22, 1933. City Atton~ey, Shenanrloah, Iotoa: We wish to acknowl

edge receipt of your letter of recent date, in which you ask for an opinion on 
the following: 

"For. the past number of years, the City of Shenandoah has been paying 
the driver of a fire truck a regular monthly salary, and the other members 
of the Department have been receiving from $125.00 to $175.00 annually. They 
spend very little time in attending fires, but of course are subject to call at all 
times. 
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"The question is whe•ther or not Shenandoah has a paid fire department under 
the provisions of Chapter 322 of the Code." 

In the rase of Sea vert vs. Cooper, 1 S7 Iow:1, 1109, 175 N. W., 1 !J, the Supreme 
Court of this state said: 

"The language used in the sta:tute refers to something more than a mere 
nominal sum paid to members following an independent occupation and oc
casionally responding to a fire, and devoting only a few milmtes of an honr 
or so to the service of the depa!'tment. * * * It was not intended that men 
pursuing other vocations or employment who are in no sense dependent upon 
the nominal compensation usually paid, if any, by fire departments consisting 
of business, professional men, and citizens generally who have united in 
an organization for the common good and protection of all, should be paid 
a pension by continuing in such capacity for twenty-two years." 

We believe that the payment. of $125.00 to $175.00 annually to each member 
of the department is merely the paying in a lump sum, rather than paying a 
certain amount for each fire attended. We cannot see how the payment of 
this nominal amount could place the fire department of the city of Shenan!lo:lh 
in what is known in the statute as the pairl class; We are therefore of the 
opinion that the city of Shenandoah has wlnt is railed in the statute an organ
ized fire department, and that the levy for the pension fund is discretionary 
and not mandatory. 

FIRE DEPART::\fENT MAINTENANCE FUND: Milla~·e l0vie~: Differen·"P 
between Section 1 of Chapter 123 of Acts of 45th G. A. and Section 7 of bill. 
August 22, 1933. City Treasurer. Counc-il Bluffs, Jo1ca: You recently directed 

n letter to Mr. C. \V. Storms, Auditor of St:tte, with reference to the Beatty
Bennett bill, which . appears in the Acts of the 45th General Assembly as 
Ch1pter 123. That letter was forwarded to the State Boarrl of Assessment and 
Review by :vrr. Storms, and later forwarded by the Board to this Department, 
in view of the fact that your letter ca!ls for an interpretation of the Beatty
Bennett bill. YoJ!r question is as follows: 

"The last five lines of Section 1 of Chapter 123 of the Acts of the 45th 
General As.sembly provides that the limitation imposed by Sec,tion 1 shall n'1t 
apply to any millage levies authorized or required to be made by any dty 
or town for the fire fund or the fire department maintenann.r> fnwl. Se·~tion 
7 of the bill provides that the total rate of millage levies mrde in the years of 
1933 or 1934 by any city or town for fire fund ond fire !lepartment mninte
nance fund shall not exceed one-fourth of the total rate of mill 'I':C Ievie< nDde in 
the year of 1930 by such city or town for said fuJHls. Your question is, which 
of these sections governs?" 

Our answer is that the sections do not conflict, anrl that both provisions 
quoted may and should be given effect. 

Se~tion 1 of the bill provides for the reduction of total millage levies of a 
taxing district. So far as this reduction is concerned, the two funds men
tione·l are exempted. However, Section 7 provides what levies may be ma!le 
for these two p:uticular funds, that is, that the levy shall not exceed one-fourth 
of the total levy for said funds in the year of 1930. In the year of 1930, the 
lPvy was made on the taxable, or one-fourth, value of the real estate. Since 
the Acts of the 45th General Assembly, the levy is made not on what had been 
known as the taxable or one-fourth value, but on the full value of the property. 
Therefore, the levy would be one-fourth what it was in 1930, but this difference 
is due merely to the change in the manner of making the levy. 

Section 7 does not require them to cut or reduce the levy, but merely pro
vides that they cannot levy more than they did in 1930. 
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MOTOR VEHICLE. SCHOOL BUSSES. LIABILITY OF SCHOOL DIS
TRICTS. The school district is not required to pay license fee on motor 
vehicles used exclusively to transport children to and from school. 

A school district being a governmental subdivision and transporting chil
dren being a governmental function, is not liable for injuries caused by 
school busses. 

August 23, 1933. Superintendent, Motor Ve'hicle Dcz;artmcnt. Des ,l!oincs. 
Iowa: This will acknowledge receipt of your letter of the 11th inst., with which 
you enclose a letter from Mr. G. R. Richards of Alexander, Iowa, and request 
an opinion with reference to the questions asked in that letter. 

He states that the Consolidated School at Alexander owns the bodies of the 
school busses and that the drives furnish the trucks for the transportation 
of children. He asks the question: ·whether or no•t if the drivers were to 
turn the trucks over to the School Board, the trucks would then be exempt 
from the duty to pay a motor vehicle license fee. 

Section 4922 of the Code is as follows: 
"Exemption. No license fee shall be collected on motor vehicles owner! 

by a foreign government, or by the government of the United States, or by 
the State of Iowa, or by the counties, municipalities, and subdivisions thereof." 

The question arises whether the school district is a subdivision of the state 
government. It is the opinion of this office that it is such subdivision, anrl 
that under this section such school corporation is not required to pay a license 
fee on motor vehicles used exclusively as school busses to transport children 
to and from school. The motor vehicle department will, on application, furnish 
distinguishing plates for motor vehicles thus exempted from the payment of 
a license fee. In order to be entitled to the exemption provided for by Section 
4922, the school district must be the absolute and unqualified owner of the 
motor vehicle. 

The second question submitted is whether the ownership and operation of 
school busses by the school district would increase the legal liability of the 
school district in case of damage caused by and through the operation of such 
school busses. A recent decision of the Missouri Supreme Court stafes the 
law with reference to the liability of a school district in such cases, in sub
stance, as follows: 

''A school board Is a quasi corporation in control of public funds for edn
ca:tional purposes and is in that respect an instrument of the state govern
ment and being entitled to no pecuniary profit for its se·rvices, is not linhln 
for injuries to a pupil from the operation of its motor truck in the performanec 
of its corporate duties. Dick vs. Board of Educa-tion, 238 S. \V., 1073; 21 A. L. 
R., 1327. 

"It is a general rule of law tha.t a municipal corporation is not liable for 
damages which may be caused by some agent of the corporation in the dis
charge of his duties as such agent when the act he is performing is in the 
nature of a governmental function. Bradley vs. CHy of Oskaloosa, 193 Iowa, 
1072." 

If transporting children to school is a governmental function as distinguished 
from a mere ministerial or corporate act, th~re probably would be no legal 
liability for damage caused by the motor busses owned and operated by the 
school district. 

State Fair Board has complete control of State Fair Grounds. 

August 23, 1933. Io1ca State Fair, Des Moines, Iowa: This will acknowledge 
receipt of your request, on this date, for the opinion of this Department, on 
the following question: 
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"As president of the Iowa State Fair, is it my duty to ·swear in the police 
who will police the State Fair Grounds, during rthe 1933 State Fair?" 

Section 2886, of Chapter 135, Code of Iowa, 1931, defines the powers and 
duties of the Iowa State Fair Board and this section, in part, is, as follows: 

"The Sta:te Fair Board shall have the custody and control of the State Fair 
Grounds, including the buildings and equipment thereon belonging to the state, 
and shall have power to: 

"* ::~ * * * * * * * * 
"6. Adopt all necessary rules in the discharge of its duties and in the exer· 

cise of the powers herein conferred." 
Chapter 136, which refers to county and district fairs, in Section 2896 gives 

to the society conducting the Fair, the sole and exclusive control of such Fair. 
In going back into the law of the matter, under consideration, we find, under 

Chapter 3, Code of Iowa, 1897, relating to agricultural and horticultural soci· 
etics, stockbreeders' associations, and state dairy associations, Section 1664, 
which is entitled "Police Power," and provides, as follows: 

"Police power. The president of any such society may appoint such number 
of peace officers as may ·be neces·sary, and may arrest or cause to be arrested 
any person violating any of the provisions of this chapte,r, and cau.se him to 
he taken before some justice of the peace to be dealt with as provided by law; 
and he may seize or cause 'to be seized all intoxicating liquors, wine, or beer 
of any kind, with the vessels containing the same, and all tool-s or other im· 
plements used in any gambling, and remove or cause to be removed all shows. 
swings, booths, tents, carriages, ves·sels, boats, or any other thing that may 
obstruct or cause to be obstructed, by collecting persons around or other· 
wise, any thoroughfare leading to the inclosure in which such agricultural 
fair is being held. Any person owning, occupying or using any of such things 
causing such obstruction, who shall refuse or fail to remove the same when 
ordered to do so by the president shall be liable to a fine of not less than 
five nor more than one hundred dollars for every such offense. During the 
time the fair is being held, no orrlinance OJ' resolution of any city or cown 
shall in any way impair the authority of the sodety, but it shall have sole 
and exclusive control over and management thereof." 

In Hern vs. Iowa State Agricultural Society, 91 Iowa, 97, the Court states, 
i!S follows: 

"The Iowa State Agricultural Socfety is not liable for a wrongful arrest 
made by its agents, especially where the act was outside of the scope of the 
agent's employment. * * ''' * * * The society having no power to authorize 
arrest of persons for any other offenses than selling intoxicating liquors, 
gambling and horse racing within its grounds an arrest by its officers and 
agents for any other offense, such as that of assault will not render the society 
liable." 

In the recodifying of the Code, Section 1664, as it appears in the 1897 Code, 
was passed by the 23rd General Assembly, aml appeared in Code, 1873, as 
Section 1116. In the recodification of the Code, this section has been divided 
into several sections and now appears as Sections 28'()6, 2898, 2899 and 2900, 
in the 1931 Code of Iowa. ·while the same now appears in Chapter 136, which 
is entitled "County and District Fairs," yet, it applies as to the Iowa State Fair 
and was originally passed for the benefit of all fe.irs and the fact that it has 
been placed in this new chapter does not, in any sense, change the force and 
effect of these particular sections, in that this section ( 1664) has never be€n 
repealed. 

It is the opinion of this Department, in view of the Code section, cited 
herein, and the case referred to, that it was the intention of the Legislature 
of the State of Iowa that complete custody and control of the State Fair 
Grounds is given to the State Fair lloard and you, as president of the Board, 



IMPORTANT OPINIONS :131 

have the responsibility of seeing that the grounds are properly policed. The 
Board also has the right to adopt all necessary rules in the discharge of its 
duties, as outlined in the Code. 

We also wish to refer you to Chapter 66, Code of Iowa, 1931, which is entitled, 
"Administration of Oaths," and under that chapter, in Section 1216, we find: 

"The following officers and persons are empowered to administer oaths and 
to iake affirmations in any matter pertaining to the ·business of their respec
tive office, position, or appointment." 
and Division (2) recites, 

"Members of all boards, commissions, or bodies created by law." 
The one hundred, or so, officers, who police various departments of the Fair, 

exhibits, etc., could be s.worn in by you, as president of the Fair Assochtion, 
as we feel it was the intention of the Legislature, as expressed in Section 2886, 
Code of Iowa, 1931, that the responsibility and duties of seeing that the grounds 
are properly policed rests upon the Board and that you are empowered to 
adopt rules and regulations governing the general management of the State 
Fair Grounds. 

POLL TAXES: Liability of man be·coming 21 years old after 1st of January 
or 45 years old after 1st of Januall'y. 
August 23, 1933. County Attorney, Cha1·iton, Iotca: We wish to acknowledge 

receipt of your letter of recent date, in which you ask for an opinion on the 
following: 

"It frequently happens that a young man becomes twenty-one years after the 
1st of January of a particular year, or that a man becomes forty-five years 
of age after the 1st of January. In either event, there is a dispute as to 
whether or not these men would be liable for poll taxes for that particular 
year." 

The statute provides in Section 4644-c58 for the levy of a road poll tax on 
every male person between the ages of twenty-one years and forty-five years, 
Who are residents of the county outside the corporate limits of cities and towns. 
The law which applies to the payment of a road poll tax by persons residing 
outside of the corporate limits of cities and towns contains no provision rela
tive to paying the same between any certain dates in the year. However, prior 
to the Acts of the 43rd General Assembly, Section 4813 of the Code of 1927 
made provision for the payment of such tax and was somewhat similar to the 
Provision of Section 6231 of the Code of 1931, except tha.t Section 4813 actually 
prov,ided for the levy of the tax, while Section 6231 provides that cities aUt! 
towns shall have the power to make such levy. In neither 4813 nor 6231 ig 
there any provision that it shall apply to persons who pass the age of twenty
one between the 1st of February and the 1st of October. Those sections merely 
provide that the tax shall be paid between those dates. 

It is therefore the opinion of this office that the person who is between the 
ages of twenty-one and forty-five on January 1st of any year is required to 
pay a poll tax for that year. If he becomes of age after the 1st of January, 
01· becomes forty-six years of age after that date, it could not change his 
liability, so far as the tax is concerned. We believe this is the only fair way 
to construe this law, hence this ruling. 

SOLDIERS: Legal residence of wife of enlisted man: Hospital treatment at 
Broadla wns. 
August 24, 1933. Emergenc11 Rel-ief Committee, nes Moines. Iowa: ·we wish 
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to acknowledge receipt of your letter of recent date, in which you ask for an 
opinion on the following three questions: 

"1. If an enlisted man at Ft. Des Moines, who voted at the last election 
in Polk county (but who enlisted in another state), is married and has a 
home near Ft. Des Moines off the reservation but in Polk county, is his wife a 
legal resident of Polk county? 

"2. Is she a resident of Pollr county, if she was a resident before her 
inarriage and was married here? 

"J. ls she entitled to medical and hospibl treatment at Bro:ullawns by 
virtue of her residence in this county, in case there are no funds available 
to pay for treatment at a private hospital?" 

ln answering the first question, we will start out by quoting Section 4, 
.\rtide II, of the State Constitution, which is as follo,ws: 

"No person in the military, naval, or marine service of the United States 
. shall be considered a resident of this state by being stationed in any garrison, 
barrack, or military or naval place, or station within this state." 

One might think that the section of the Constitution just quoted would 
prohibit the soldier in this case from obtaining a residence or domicile in this 
state. What we think this section means is that the mere fact that the man 
is stationed in this state does not mean that he acquires a residence here. 
ln other words, it does not prohibit the acquisition of a residence in this state. 

In the case of Taylor vs. Independent School District, 181 Iowa, 5·44; 164 
.\'. W., 878, it was held that one's voting residence is at the place which he 
treats as his home and to which he intends at all times to return, when not 
employed at other places. 

In the case of State vs. Groome, 10 Iowa, 308, it was held that if a person 
actuotlly removes to another place with the intention of remaining there for 
an indefinite time and making it his place of fixed residence or present domicile, 
it h; to be regarded as his domicile, notwithstanding he may entertain a float
ing intention to return at some future time. The place where a married man's 
family resides is generally to be considered his domicile. 

In the case of Dodd vs. Lorenz, it was held that adult unmarried school 
teachers become residents of the county in which they teach, when the em
ployment is entered upon with the good faith intention of making the place 
of employment their permanent home or residence, so long as the employment 
continues. 

We find one case in Iowa, the case of Harris vs. Harris, 205 Iowa, 108; 215 
N. W., 661, in which the Supreme Court of this state held that an officer in 
active service in the United States Army cannot acquire domicile in an Army 
Post, where he is stationed therein and establishes his family there. It will 
be noted that in this case the Court held that he could not acquire domicile 
in the A1·my Post. This was a divorce case. The plaintiff, who was the hus
band, had been raised in Polk county, Iowa, and was a resident of that place 
at the time he received an appointment to West Point, and also at the time 
that he graduated from West Point. He was stationed in numerous forts and 
army camps over the United States, as well as in Panama, and while he was 
stationed at one of these forts, he married the defendant. After his marriage 
to her, he was ordered to the Philippines, and later back to ·washington, Chi
cago, and finally to the Canal Zone. During all of this time, he was in the 
military service of the United States Government, and was stationed in places 
over which the Government of the United States had complete and absolute 
control. He later commenced an action in Polk county for a divorce and 



IMPORTANT OPINIONS 333 

alleged in his petition for jurisdictional purposes that he was and had been 
for more than twenty ye.1rs a le;al resident of the city of Des :\Joines, Polk· 
county, Iowa, and that such residence had been in gooll faith. The question 
there was whether or not be was a resident of Polk county for the purpose 
of maintaining the divorce action. The Court belll that he was, and that under 
the circumstances, and in view of the fact that in all of his military service 
be was stationed in places over which the Government of the United States 
had complete and absolute control, he could not acquire a domicile, and there
fore retained his domicile or residence in Iowa. 

There is no question but that the rule stated in that case is the general 
weight of authority throughout the United States. However, it will be inter
esting to note that in this particular case just cited, the Supreme Court of Iowa 
made a pronouncement relative to acquiring a domicile outside of the Army 
Post. The statement of the Court is as follows: 

"It is true that an officer or a private may establish a home near his military 
station and thus acquire a domicile there, but this must be established by 
independent evidence of a change. of domicile to that place. Ex parte ·white 
(D. C.), 228 F., 88. 

"If a soldier stationed at any Army P(}st is permitted to live outside the 
Post, it was held in Re Cunningham, e.t a!., 45 Misc. Rep., 206; 91 N. Y. S., 
974, that such person might acquire a domicile there. There seems to be no 
doubt that a soldier may acquire a new domicile apart from the army, and tlw 
fact that he cannot stay in the new home, if called away to the army, does 
not prevent his forming the animus manendi and acquiring the domicile 
there. 1\Iooar vs. Harvey, 128 Mass., 219; Hodgson vs. De Beauchesne, 12 
Moore P. S., 285; President of the United States vs. Drummond, 33 Beaver, 
449; Attorney General vs. Pottinger, 30 L_ J. Es., 284." 

In view of the quotation just repeated, we turn now to the facts in the in
stant case. The soldier enlisted in another state and was sent to Fort Des 
Moines. He voted in Polk county at the last election. He married a Polk 
county girl, and established a home for her near the Fort, but off the reserva
tion and in Polk county. There is no question, under these facts, coupled 
with his intention to make Polk county his permanent residence, but that he 
has acquired his domicile here. His wife was a resident of Polk county before 
she married him, but regardless of that fact, she would acquire the domicile 
of her husband upon her marriage to him. If his domicile was in another 
state, her domicile would be there upon her marriage to him. The change 
would take place by virtue of the marriage. This is the general rule through
out the United States. For that reason, the residence of the husband, being 
in Polk county, the residence of the wife remains in Polk county. 

I.Ye feel that the answer to your first question answers the second and third. 
Vve are convinced beyond a doubt that the lady, to whom you refer in your 
letter, is a resident of Polk county, Iowa, and if there is any duty to furnish 
medical assistance, Polk county would owe that duty. 

STATE HIGHWAY CO:.\iMISSION: National recovery act: Contract for con
struction work. 
August 24, 1933. Iowa State !Iiglw:ay Commission, Ames, Io1ca: I received 

your letter of date August 7, 1933, but as heretofore verbally communicated to 
you, I have delayed answering it with the hope that we would get some instruc
tions relative to the matter involved from the F'ederal Administration of the 
NIRA. To date this office nor the Attorney General's office at Des Moines has 
received any rules, regulations or notification as to the effect of the NIRA 
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upon public contracts. I have noted in the papers, as you also undoubtedly 
have, that an opinion was given relative to supplies for the Federal Peniten
tiary at Atlanta, holding that contracts could in nowise be altered or changed 
by reason of the NIHA. 

I have conferred with the Attorney General and he approves the conclusion 
of the writer that the NIRA can in nowise be construed to in any manner 
change, alter, or in any manner impair the obligations of a contractor. This 
necessarily applies to public as well as private contracts. 

We next then, come to the authorization of public officials, commissions, etc., 
to change, alter or impair the obligation of a public contract entered into 
pursuant to notice to bidders and public lettings. This Department knows 
of no statute that authorizes public officers, commissions, etc., to change and 
alter the provisions of public contracts as to basic prices, quality, etc., except 
a·s expressly contained in the contract, of which plans and specifications may 
be a part. This Department has been unable to discover in any of the con
tracts, including the plans and specifications as a part thereof, any authoriza
tion for an adjustment of prices, or an allowance as compensation to offset 
additional cost to the contractor. 

The question you ask is in the following language: 
"In case a contract for materials, supplies, equipment or construction work 

was entered into by the State Highway Commission previous to July 20, 1933; 
that is, previous to the time when the Commission or the contractor had any 
definite information as to the rules or requirements of the federal gove,rn
ment unde'r the National Recovery Act, and suhsequent to said time the con· 
tractor has signed the ,blanket code put forward by the National Administra· 
tion, or his particular trade group has adopted a special code for that particu
lar trade or industry, all in conformance with the NaHonal Administration's 
program for national recovery, and such blanket code or special code results 
in increased cost to the contractor, doe's the Highway Commission have legal 
authority to readjust the prices in said contract or to allow additional com
pensation sufficient to offset the increased cost to the contractor, due to the 
adoption of such National Industrial Code? 

The answer of this Department to the above and foregoing question is: 
That the Highway Commission has no legal authority to adjust the prices in 
said contract, or to allow additional compensation sufficient to offset the 
increased cost of the contract due to the adoption of the National Industrial 
Recovery Act, or any Code adopted and approved thereunder. 

FOREIGN CORPORATIONS. DUTY OF EXECUTIVE COUNCIL TO AP
PRAISE PHOPERTY OUTSIDE THE STATE OF IOWA. The Executive 
Council is not required to appraise the pnperty of foreign corporations which 
is outside the State of Iowa. 
August 25, 1933. Lieutenant Governor of Iowa, Des Moines, Iowa: This will 

acknowledge receipt of your favor of the 24th inst., requesting the opinion of 
this office as to the duty of the Executive Council in the matter of appraising 
utility property belonging to foreign corporations that contemplate the issuance 
of stock to be held by the parent holding company. 

Your first question is: 
"Are we required to appraise property outside the State of Iowa?" 
In Chapter 387 relating to foreign public utility corporations, Section 8433 

of the Code, in so far as it is material to the matter under discussion, provides 
[:S follows: 

"Sections 8412 to 8416 inclusive, and 8420 to 8428 inclusive, are here by made 
applicable to any foreign corporation which, directly or inclirectly, owns, uses, 
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operates, controls, or is concen1ed in the opEration of any public gas works, 
electric light plant," etc. 

located within the state, or owns or controls any of the capital stock of any 
corporation which owns or operates any public gas works, electric light plant, 
etc., located within the state. A strict construction of this section might re
quire an affirmative answer to your question. In other words, it would appear 
from the language of Section 8'433 that Section 8414, and other related sections, 
are made applicable to any foreign corporation, or in other words, all corpora
tions which own and operate any utility plants or capital stock in any com
panies operating utility plants located within the state. In view of the Iowa 
Securities Act contained in Chapter 393-C1 of the Code, it would not appear 
that such a strict construction of Section 8433 is justified. 

You state that the foreign corporation contemplates the issuance of stock 
to be held by the parent holding company. If such stock is to be sold at some 
subsequent date in the State of Iowa, the securities laws of this state should 
amply protect the citizens of this state who might buy such stock. 

This office is inclined to place a more liberal construction on Section 8433 
and to hold that the Executive Council is not required to appraise property 
belonging to a foreign corporation which contemplates the issuance of stock 
to be held by the parent holding company domiciled outside this state where 
such property is located outside this state. 

Your second question is: 
Should our appraisal be based on the present physical value of the property 

as determined by the apparent replacement value with proper deductions made 
for any lack of normal probabilities for the future earnings, such as lack of 
proper franchise? 

Sections 8414 and 8415 prescribe the elements to be considered in making 
such appraisements. Section 8415 is as follows: 

"Elements considered in fixing amount. For the purpose of encouraging the 
construction of new steam or electric railways, and manufacturing industries 
within this state, the labor performed in effecting the organization and promo
tion of such corporation, and the reasonable discount allowed or reasonable 
commission paid in negotiating and effecting the sale o.f bonds for the con
struction and equipment of such railroad or manufacturing plant, shall be 
taken into consideration by said council as elements of value in fixing the 
amount of capital stock that may be Issued." 

This section permits a certain valuation to be placed upon labor performed 
in effecting the promotion of certain corporations, the reasonable discount 
allowed or commission paid in negotiating and effecting the sale of bonds in 
addition to the usual items which enter into such appraisals. 

Section 8414 provides that the Executive Council shall investigate under 
such rules as it may prescribe, and ascertain the real value of the property 
or other thing which the corporation is to receive for its stock. The require
ment of this statute is that the Council shall ascertain the real value. 

Your ·second. question should, therefore, be answered in the affirmative. 
That is, the appraisal should be based on the present physical or real value of 
the property, and the replacement value with deductions made for lack of 
normal probabilities for future earnings should properly be taken into con
sideration. Replacement value alone, would not in all cases be a fair test, and 
all facts and circumstances should be taken into consideration which will enable 
the council to ascertain the actual value of the property in dollars and cents. 
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PRISON MADE GOODS: Hawes-Cooper Act: Labeling: In He: Chapter 50, 
45th G. A. 
August 25, 1933. County Attorney, Centc'rrille, Iou;a: We have your request 

for opinion in regard to Chapter 50, Acts of the Forty-fifth General Assembly, 
pertaining to prison made goods. You ask in regard to the following matters: 

(1) Must prison made goods purchased and received by the retailer prior 
to January 19, 1934, bear the stamp or label if sold subsequent to that date? 

(2) Would there be any difference if the goods were purchased in the 
State of Iowa or in a foreign state and shipped into Iowa'! 

(3) How must the goods be marked? 
( 4) If the whole.saler or jobber purcha·sed the goods prior to January 19, 

1934 and they are unmarked, and ·subsequent to that date, sells the goods to a 
retailer, must the retailer have the goods marked? 

.(5) 'Vould there by any difference if these goods were sold and made in
side· or outside the State of Iowa? 

Our legislature enacted Chapter 50 of the Acts of the F'orty-fifth General 
Assembly pursuant to the Federal Acts known as the Hawes-Couper Act. This 
appears in United States Statutes, at volume 45, page 1084, anrl is as follows: 

Chapter 70-An Act 
To divest goods, wares, and merchandise manufactured, produced or mined 

by convicts or prisoners of their interstate character in certain cases. 
Be it enacted by the senate· and house of representatives of the United States 

of America in congress assembled, that all goods, wa-res, and merchandise 
manufactured, produced, or mined, wholly or in part, by convicts or prisoners, 
except convicts or prisoner·s on parole or probation, or in any penal and/or 
reformatory institutions, except commodities manufactured in federal penal 
and correctional institutions for use by the federal government, transported 
into any state or territory of the United States and remaining therein fo-r 
use, consumption, sale or storage, shall upon arrival and delivery in such 
state or territory be ·subjeet to the operation and effect of the laws of such 
state or territory to the same extent and in the sa.me manner as thoug·h 
such goods, wares and merchandise had been manufactured, produced, or 
mined in such state or territory, and shall not be exempt therefrom by reason 
of being introduced in the original package or otherwise. 

This act was approved January 19, 1929, to be effective five years from date 
of approval so it will go into effect January 19, 1934. It will be noted that 
the rmrpose of the above act is to divest prison made goorls from the 11rotcction 
0f interstate commerce and to malie the sale of all such goods subject to the 
laws of the state wherein they are sold. 

Pursuant to this, our Forty-fifth General AsEembly passed Senate File 129 
which is known as Chapter 50 of the laws of the Forty-fifth General Assembly, 
which act goes into effect on .January 19, 1934, the same time as the Hawes
Cooper Act, so that with the taking of the interstate protection off such mer
chandise, we need only to loa]{ to the act of our own legislature, and this act 
provides that beginning January 19, 1934, Dll such goods so made by convict 
labor, eith('r in the State of Iowa, or whic!1 is importe:l, brought or introduced 
into this state shall, cefore being exposed for sale, be branded, labeled or 
marked, and shall not be exposed for sale in this state without such brand, 
label or mark, and Section 2 of the a~t provides tint any person having such 
merchandise in his possession for the purpOHe of sale without the brand, mark 
or hbel, or who removes such brand, mark or label shall be guilty of a mis
demeanor so that it is the ntfcriu;:?; nf the gno1ls for sale aftpr that date, :nul 
not the purchase of the goods that is the wrong, and it is therefore the opinion 
of this Department that all snell merchandise offered for sale subscf]u~nt to 
.January 19, 1!J34, must )Jear tho brand, label or marl' no matter what date it 
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W.is purchased !Jy the wholesaler, jobber or retailer, and even though the whole
sa:er or jobber purd1ased the goods prior to that time and they are unmarked, 
they must b& marked by him before being exposed for sale to the retailer and 
if the retailer has the goods on hand at that time unmarked, he must have 
them properly marked before exposing the goods for sale to the customer_ 

The above is true also, even though the goods were purchased from without 
the state and shipped into Iowa prior to J.muary 19, 19iH, as the Hawes-Cooper 
Act provides: 

"Shall upon arrival or delivery in such state or territory, be subject to the 
operation and effect of such state or territory to the same extent and in the 
same manner as though su~h goods, wares «nd merchandise had been manu
factured, produced or mined in such state or territory." 

The phrase "uvon arrival and delivery in such state or territory" clearly 
means that after such arrival and delivery, the goods shall be subject to the 
laws of the state wherein sold so that if they were delivered vrior to January 
1!:!, 1934, without the label, they would have to be properly labeled if sold 
after that date. Such right of the individual states was expressly contemplated 
!Jy the provisions of the Hawes-Cooper Act. 

In regard to the markings, we have not as yet been advised as to any <:p
proved marking except as provide::! for in the act. As to the manner of mark
ing the goods, however, it appears plain that each individual article must to 
branded or m:trked even though a number of such articles may be packed 
together in a container, for instanee, bags must be branded even though the 
!Jags are sold in a package and the entire package could be labeled, as the act 
provides "the brand or mark shall in all cases where the nature of the article 
will permit, be placed upon the same and only where such brand or markin~ 
is impossible shall the label be used, and where the label is used, it shall be 
in the form of a paper tag which shall be attached by wire to each artide." 
It is therefore, plain that the legislature intended tint each individu:J.l article 
wld be either branded or labeled where possible. 

STATE HIGHWAY COMMISSION: County roads: Board of Supervisors: 
Appropriation of funds. 

August 26, 1933. County Attorney, Burlinuton, Iowa: Your letter of August 
18th has been forwarded to this office for attention. 

Answering your first question, "Can the Ccunty Board of Supervisors appro
]Jriate funds in 1933 for the construction of local county roads incompleted 
which were approved in the prognm adopted in 1930 without hctving another 
meeting of the Township Trustees, etc.? In other words can the Board of 
Supervisors under Section 4644-e24 appropriate funds for the road construction 
when these roads have been approved in a previous vrogram which was adovted 
more than three years ago? Does the three-year limitation in Section 4644-c24 
apvly only as the botsis for drawing up this program, or does it mean that 
if this program is still uncompleted at the end of the three years that the Board 
without any further meeting with the township representatives or securing 
the approval of the State Highway Commission can appropriate funds to com
plete the road construction program?" 

This office has helcl that under circumstances as stated in your letter, the 
three-year program adopted in 1930 by the board of supervisors of your county 
terminated at the expiration of the three-year period from the time of its 
a-lovtion, and the secondary roads in this program unimproved reverted back 
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into the unimproved portion of the secondary road system of the county, and 
the funds unexpended, if any, reverted back into the general secondary road 
funds, to be distributed and appropriated as if they were original income from 
taxation. They therefore, became a part of the paper balances of your county 
road funds upon the expiration of the three-year period. The adoption of 
another program is necessary and without such adoption your board of super
visors could make no appropriation for road improvement. This is the general 
proposition. 

Answering your second question: "If it should be held by your office that the 
board cannot appropriate any funds for road construction purposes or proceed 
with any construction work during 1933 because more than three years have 
elapsed since the adoption of the program for local roads, and because no 1933 
program has been adopted, can there now be notices given to the township 
trustees and the procedure followed as outlined in Section 4644-c25 and fol
lowing sections relative to the adoption of a local county road program, al
though the meeting and the notices would not be given in accordance with 
the dates set forth in the statute?" 

It is the opinion of this Department that notices to the township trustees 
and procedure followed as outlined in Section 4644-c25 could not now be legally 
instituted, and would not if instituted authorize the appropriation and expendi
ture of funds thereunder upon any program adopted as a result thereof. 

Answering your third question, "If your answer to the preceding question 
should also be in the negative, can the board of supervisors at this time, even 
though no meeting of the board of approval as set forth in Section 4644-c25, 
etc., is held or can be held, meet, and adopt a County Trunk road program 
for the year 1933 ?" This county trunk program so adopted would, of course, 
be duly approved by the State Highway Commission. The particular question 
here is whether or not Section 4644-c35, in which it is said that, "The Board 
of Supervisors shall, immediately after the adoption of the county road pro
gram," or any other section of this chapter, prohibits the board from adopting 
a secondary road program relating to County Trunk Roads unless the local 
county road program shall have been first adopted as provided in the statute. 

It is the opinion of this Department that as to the county trunk road pro
gram for the year 1933, it is now too late for your board of supervisors to 
adopt such a program. Any other holding would permit the boards of super
visors to neglect having county local road programs and have them approved, 
to the material injury of the county local road system. 

BEER BILL: Disagreement on opinion: Recovery of illegal taxes, if possible: 
Lagomarcino-Grupe Company, of Davenport, Iowa-Subject: 

August 26, 1933. Tr·easuror of State, Des Moines, Iowa: This \vill aclmowl
cdge receipt of your request of the twenty-fourth inst., for the opinion of this 
Department on the following question: 

"The Lagomarcino-Grupe Company, of Davenport, Iowa, disagree with the 
ruling made by the Department of Justice, relative to the payment of the tax 
levied under Section 28, of House File No. 587, as amended by House File 
No. 611, Acts of the 45th General Assembly. They desire to submit a legal brief 
on the matter and are paying this tax on beer delivered from their Iowa 
places of business to points in the State of Illinois unde·r protest, at this 
time. They desire a statement from my department so that in the event that 
they la.ter find it necessary to sue to recover back payments already made 
and payments to be made of this tax, that their right is protected to institute 
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such suit. The Lagomarcino-Grupe Company is paying the tax under protest, 
at this time. and they should be protected for this reason. By what means 
can this be accomplished?" 

The case of Scottish Union and National Insurance Company of Edinburgh, 
Scotland, and London, England, Appellant, vs. John Herriott, Treasurer of 
State, reported in 109 Iowa, 606; Northwestern, 665, is an action at law 
to recover taxes paid defendant as treasurer of state. Defendant, in his indi· 
vidual capacity, filed a motion to be dismissed from the case, and his motion 
was sustained. In his capacity as treasurer he filed a demurrer to the petition, 
which was also sustainell, and plaintiff appealed. The Court held: 

"Where a state officer, acting under the authority of a law, receives taxes 
paid to him under duress and protest, an action will lie against him for the 
recovery of the same if the law is invalid, although he has placed the money 
to the credit of the state." 
and further held, relative to voluntary payments: 

"The payment, by a foreign corporation, under prote,st, of a license tax 
imposed by a state law claimed to be unconstitutional, will not be deemed 
voluntarily made when it was compelled, by threat of the Auditor of which 
the Treasurer knew, to pay in order to protect its property and continue its 
business in the state." 

In that case, "plaintiff filed with both the Treasurer and the Auditor n 
written protest, in which it claimed that the tax was unconstitutional and 
invalid, and that by so paying it did not acknowlege its liability to pay the 
tax, or waive any of its right to contest the same. Plaintiff was bound to 
submit to the exaction or discontinue its business. Under such a state of facts 
it is clear that plaintiff's act was not voluntary, and tlu.t it may recover baek 
the amount paid, provided it has established its claim that the act in question 
is unconstitutional," 
and the Court cited Swift Co. vs. U. S., 111 United States, 23; Cunningham 
vs. Monroe, 15 Gray, 4 71; Carew vs. Rutherford, 106, Mass., 1; Beckwith vs. 
Frisbie, 32 Vt., 559; Shelton vs. Platt, 139 U. S., 594; and cases cited in State 
vs. Nelson, 41 Minn., 25. 

61 Corpus Juris 992, Section 1271, 5, is entitled "Payment Under Protest-a": 
"In absence of statute. In some' jurisdictions there are statutes providing 

for recovery 'back of illegal taxes paid under protest and, independently of 
any statute, there are cases which hold in general terms that taxes paid 
under protest may be recovered back on showing that they were illegal, 
even though, at the time of payment, no coercive measures have been taken for 
collection of the tax, provided the defect was not clue to the taxpaye,r's own 
neglect;" 

Under this is cited Thomas vs. Burlington, 28 N. W., 480; 69 Iowa, 140; 
Winzer vs. Burlington, 27 N. W., 241; 68 Iowa, 279; Richards vs. \Vapello 
County, 48 Iowa, 507. 

"In the absence of statute a tax paid involuntarily or under compulsion or 
lluress may be recovered back, even though no protest 'was made at the time· 
of payment and no protest is necessary to warrant recovery for such protest 
would be useless, * * * * *. Of course, if payment is made under implied 
<luress as well as under protest, the right of recovery is unquestionable." 

Also see Section 1272, b, entitled, "Statutory Provisions." 
"By force of, statute in some of the states, illegal taxes may be recovered 

·back in an action at Jaw where their payment was accompanied by a formal 
protest against the validity of the taxes and against being compelled to pay 
them." 

In the opinion of this Department, a communication from you to the Lagomar
cino-Grupe Company, to the effePt that nnles,; this tax is paid, steps will be 
taken to revoke their permit, is sufficient. 
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This Department has received a brief from the Lagomarcino-Grupe Company, 
but, to date, have not had time to analyze the same. In the course of the 
next few days, we will go over the brief and if any questions are raised, on 
which we have not rendered an opinion to you, relative to this entire situation, 
we will call the same to your attention. 

BOARD OF CO~SERVATION: Right: Agreement: City Park commission: 
Bond issue: Acquisition of land: State of Iowa: Repayment: Term of 
years: 
August 29, 1933. Boanl ot Conservation, Des Moines. Imca: This will ac

knowledge receipt of your letter of the sixteenth inst., in which you request 
the. opinion of this Department, on the following question: 

"Does the Board of Conservation have the right to enter into an agreement 
with a City Park Commission who are willing to issue bonds for immediate 
acquisition of land for the State of Iowa, to be repaid to the city by the 
bo:trd in the course of fifteen years, or a period of years?" 

We are of the opinion that the nature of this agreement would be the con
trolling feature, with reference to the sum to be repaid to the city. 

Section 18'00, of the 1931 Code of Iowa, states, as follows: 
"Eminent domain. The Executive Council may, upon the recommendation 

of the board, purchase or condemn lands for public parks. No contract for the 
purchase of such public parks ·shall be made to an amount in excess of funds 
appropriated therefocr ·by t:he general assembly." 

In keeping with this section of the Code, in making an agreement, such as 
is suggested, it could not be made for an amount in excess of funds appropri
ated therefor by the General Assembly. The question of repaying the city, 
over a period of years, is doubtful, for the reason that no one can say what an 
appropriation might be in the future. 

In State vs. Executive Council, 207 Iowa, 923, Judge Evans, in rendering the 
opinion of the court, states, in part, as follows: 

"* * * * * * In the absence of any constitutional provision to such effect, no 
general assembly has power to render its enactment irrevocable and unre
pealable by a future general assembly. No general assembly can guarantee 
the span of life of its legislation beyond the period of its biennium. The 
power and responsibility of legislation are always upon the existing general 
assembly. One general assembly may not lay its mandate upon a future. one. 
Only the constitution can do that. It speaks as an oracle, and stands as a 
monitor over every general assembly. The funds resulting from license fees 
and gasoline taxes are within the legislative power, and are necessarily subject 
to the control of the existing general assembly. Its enactment in relation 
the·reto will continue in force until repealed. The power of a subsequent 
general assembly eithecr to acquiesce or to repeal is always existent." 

\Ve believe, in keeping with the reasons silted herein, that the Board could 
not enter into a contract, which would be valid, to agree with a City Park 
Commission that a bond issue would be repaid by the Board over a term of 
years. 

SCHOOLS: Treasurer shall not receive compensation for official services. 
Section 4239-a3, Code of Iowa, 1931. 
August 30, 1933. Superintende11t of Schools. Dourls, Io1ca: We have your 

letter of August 28th. 
The provisions of Section 4239-a3 of the Code are plain and the legislature 

has provided that the treasurer shall not receive compensation for official 
services. This provision of the statute cannot be circumvented and if he has 
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mall& expenditures or advancements for stamps and stationery, of course he 
IS entitled to the return of such money, but he cannot have comveusation. 

SCHOOLS: Town of Stout does not maintain a high school-\Vhether Stout 
district can enter into contract for schooling at Cedar Falls, also transvorta
tion. 
August 30, 1933. County Attorney, Grundy Center, Iowa: You advise that 

the town of Stout does not maintain a high school and as a result, must send 
its· children of high school age, to some other school; that the State Teachers 
College at Cedar Falls maintains a training high school, but this is 14 miles 
from Stout, and that Parkersburg and Dike are about one-half that distance. 
The Teachers College high school will charge approximately $15.00 a year 
tuition, while Dike or Parkersburg will charge $9.00 per month. 

You further advise that transportation can be furnished pupils to Cedar 
Falls for $27.00 per pupil per year and so it will be a substantial saving to 
Stout if ,the children can be transported to Cedar Falls. 

You ask whether the Stout District can enter into a contract for such school
ing at Cedar Falls and transportation. 

It is the ordinary rule that high school pupils are not entitled to transporta
tion and our legislature provided in Section 4, Chapter 59 of the Forty-fifth 
General Assembly that to avail themselves of this free transportation, their 
parents must pay the pro rata cost, but there is a different proposition involved 
here in that under the provisions of Section 3942 of the Code, the Board of 
Directors of any school district of the State of Iowa may enter into a contract 
with the Board of Education for furnishing instruction to pupils of such 
school district, and it avpears plain that under this sp·ecial provision, if the 
Board can enter into a contract for instruction, they can likewise- enter into 
a contract for transporting th& children to their school. 

It is therefore the opinion of this Department that whenever the Board of 
Directors of a school district in the Stat& of Iowa enter into a contract with 
the State Board of gducation for furnishing instruction to pupils of such 
school district, that they may also enter into a contract for transportation 
and furnish the pupils with free transportation. 

SCHOOLS: Teacher's contract. 
August :JO, 1n3. County Attorney, Mason City, Iowa: We have your request 

for opinion on the following proposition: 
"The Board of Directors of a rural school have selected a teacher. The 

president of the Board does not join in the selection. Can the president be 
compelled to sign the contract with the teacher?" 

It is the opinion of this Department that pursu:m·t to the provisions of Sec
tion 4220 of the Code that if the Boll"d has selccte:l a teacher, then the Presi
tlent h~s no dis~retion but to enter into the contract with her, and it is hiR 
duty to so formally execute it. 

SCHOOLS: TUITION: Scott township is required to pay tuition for high 
school pupils whose parents own land within Alexander Cons. Dist. \Vould 
Scott Township Board of Education be permitted to deduct from amount of 
tuition required by Alexander Board, amount of school taxes paid by these 
parents on PI'Operty owned within said district. 
August 30, 1933. Connt11 Llftorney, Harnptun, Iowa: You advise that Scott 

township is required to pay tuition for several high sehool pupils whose parents 
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own land within the Alexander Consolidated District, and you ask for an 
opinion on the following proposition: 

"\Vould the Scott Township Board of Education be permitted to deduct from 
the amount of tuition required by the Alexander board the amount of school 
taxes paid by these• parents on property owned within the said district. 
This question might apply, however, in the Latimer district where some of 
the Scott township pupils might attend." 

Section 4269 of the Code of Iowa, 1931, provides: 
"Offsetting tax. The parent or guardian whose child or ward attends school 

in any independent district of which he is not a resident shall be allowed to 
deduct the amount of school tax paid by him in said district from the amount 
of the tuition required to be paid." 

It is plain from the statute that the parent is allowed to deduct the amount 
of the school tax paid by him in the district, but Scott township is not allowed 
to so deduct this amount, and it is therefore the opinion of this Department 
that Scott Township Board of Education is not permitted to deduct from the 
amount of tuition required by the Alexander Board, the amount of school taxes 
paid by parents on property owned by them within the Alexander district. 

SCHOOLS: Teacher's contract. 
August 30, 1933. C01mty Att01·ney, Logan, Iowa: We have your request for 

opinion on the following proposition: 
"In accordance with Section 4131-c1 of the Code of 1931, a portion of the 

school corporation outside of the city of Dunlap detached themselves from 
the school corporation and organized themselves into a rural independent 
school corporation. The board of the old corporation, after organization and 
prior to the detachment, had made a contract of employment with a school 
teacher for the school located in the new district. Must the new board carry 
out the terms of that contract?" 

Sections 4137 and 4138 of the Code provide for equitable division of the 
assets and distribution of the liabilities in such event. This contract is still 
in force and binding and if it is now a liability on the new district, this will 
have to be taken into consideration at the time of the division, but the contract 
must be carried out and the boards must determine between themselves as to 
how it is to be taken care of. 

SCHOOLS: TAX LEVIES: COUNTY SCHOOL FUND: BEATTY-BENNETT 
LA \V. Se·ction 4395 of the Code provides for a mandatory levy for the sup
port of the schools and under the president amendment cannot be reduced 
below 1,4 mill or more 'than %, miH and such levy cannot be reduced or 
omitted. 
August 30, 1933. County Attorney, Winterset, Iowa: We have your reque:o;t 

for an opinion on the following propositions: 
"In making ·the 1933 tax levies, may the Board of Supervisors, in addition 

to the funds specifically set forth in Section 1, Ohapte-r 123 of the laws of 
the 45th G. A., include rthe mandatory levy for the county sehool fund as set 
forth in Section 4395, 1931 Code of Iowa, and make the deductions required 
by the Beatty-Bennett law on the remaining funds; or 

May the Board of Supervisors, in making s-aid tax levies, inelude the county 
school fund in the funds to be reduced and apply the percentage reduction 
to the minimum county school fund levy as set forth in Section 4395, 1931 
Code of Iowa; or, 

May the Board of Supervisors, in making said tax levies, omit the minimum 
county school fund levy entirely?" 

Section 4395 of the Code provides for a mandatory levy for the support of 
the schools and under the pre:o;ent amendment, cannot be reduced below one-
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fourth mill or more than three-fourths mill and such levy cannot be reduced or 
omitted. 

SCHOOLS: Tuition. 

August 30, 1933. County .Atton1ey, Cherokee, IoJCa: "\Ve have your letter 
of August 7th in which you ask for an opinion on the three following proposi
tions: 

(1) T,he Board of Supervisors have deemed it expedient to move certain 
· families with children from the County Farm to the town of Meriden for the 
purpose of avoiding the payment of tuition. Does the moving of these families 
into the town give them a residence sufficient to a void the payment of tuition? 

( 2) These families were moved to the County Farm from other towns. Do 
they still have residence in the town from which they were moved? 

(3) Can the Board of Supervisors construct and maintain a school with a 
properly accredited teacher at the County Farm? 

1. Ordinarily, the question of legal residence has nothing to do with the 
right of a child to attend school in a particular place, as the residence required 
under our school law is not such a residence as would be required to establish 
a right to vote and the right to attend school is not limited to the place of 
the legal domicile. A residence even for temporary purposes in a school dis
trict is sufficient to entitle children to attend their school there and a man 
might leave his legal domic~le in Davenport for a temporary purpose and 
reside during the school year at Cherokee, yet his children would not be 
obliged to attend the school of his legal domicile in Davenport; but they could 
attend the school in the district where he temporarily resided a-s the only thing 
required is that they must dwell in the district. 

Section 5346 of the Code of Iowa, 1931, provides: 
"Education of children. Poor children, when cared for at the county home, 

shall attend the district school for the, district in which such home is situated, 
and a ratable proportion of the cost of the school, based upon the attendance 
of such poor children to the total numbe'!' of days' attendance thereat, shall 
be paid 'bY the county into the treasury of such school district, and charged 
as part of the expense of supporting the county home." 

Therefore, if these children were at the County Farm, the costs of their 
schooling would be paid for by the county pursuant to the above statute and 
if the Board of Supervisors have deemed it expedient to move these children 
from the County Farm to the town of Meriden, then the county would still be 
liable for the cost of their schooling. 

It is therefore the opinion of this Department that under the provisions of 
Section 5346, Code of Iowa, 1931, the county is liable for the costs of schooling 
of these children in :\Ieriden. 

2. As we have pointed out above, it is an ordinary rule of school law tint 
a child may attend school free where he is dwelling during the school year, 
and it is not a question of legal residence, but that this has been changed by 
our legislature in regard to poor children cared for by the county. Our legis
lature has provided that in such instances, the cost of schooling is to be taken 
care of by the county, so that the question of whether they still maintain their 
legal residence in the town from which they were moved has no bearing at 
all on the question, in our opinion. 

3. There is no authority in our opinion, for the Board of Supervisors con
structing and maintaining a school with an accredited teacher on the County 
Farm if there is a school in that district. 
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SCHOOLS: Compensation to school directors. 
August 30, 1933. County Attorney, Estherville, Iowa: We have your letter 

in regard to compensation to school directors in which you ask the following: 
"Should work performed by a director, such as hauling coal for school 

house, cleaning the school house, mow~ng the yard around the school house, 
and such other duties be construed as an official duty and hence not subject 
to compensation?" 

Section 4239-a3 of the Code of Iowa, 1931, provides: 
··compensation of officers. The board shall fix the compensation to be 

paid the secretary. No member of the board or treasurer shall receive com
pensation for official services." 

Official duties are anything which have to do with the providing of sd10ol 
facilities and maintenance and care of the building and grounds and the com
fort of the pupils. Our Supreme Court in \\'eitz vs. Des Moines Independent 
District, 87, Iowa, 81, said: 

"A contract with a member of the Board of Directors to render services for 
the district for a compensation is invalid and any money paid to him under 
such a contract may be recovered back." 
and in Kegy vs. Independent District of West Des Moines, 117 Iowa, 698, our 
Supreme Court said: 

"vVe agree with the appellant that the policy of the law forbids a member 
of the Board of Directors becoming a party to or the beneficiary of any con-
tract made by such board." · 

It is therefore the opinion of this Department that a director cannot receive 
compensation for performing the duties and work as outlined by you. 

SCHOOLS: FREE TRANSPORTATION: Section 4, Ohapter 59, Acts of 45th 
G. A. provide: "The Board may permit pupils enrolled in the secondary 
grades or any other pupils that are not entitled to free transportation to 
avail themselves of the transportation facilities provided their parents pay 
the pro rata cost of snell transportation. 
August 30, 1933. County Attorney, Oskaloosa, Iowa: We have your requeEt 

for opinion on the following propositions: 
(1) There is a consolidated school in Lacey which has a four-year high 

school course. The school furnishes regular bus transportation. There are 
children eligible for high ·school living outside the district but in districts 
having no high school facilities some live as far as four miles. The directors 
and officers of the Lacey school have offered the parents of these children 
free bus transportation if they will attend the Lacey school. Some of the~e 
pupils are in what is ordinarily the New Sharon school territory. The Lacey 
board ,believe the additional revenue from such pupils more than offsets the 
cost of free transportation and that this additional income would greatly help 
in financing the costs of running the Lacey school. Is such free transportation 
illegal? 

(2) If it is illegal, how should it be stopped? 
Section 4, Chapter 59, Acts of the Forty-fifth General Assembly, provides: 
"T·he board may permit pupils enrolled in N1e secondary grades or any 

other pupils that are not entitled to free transportation, to avail themselve~ 
of the transportation facilities provided their parents pay· the pro rata cost 
of such transportation." 

High school pupils are not entitled to free transportation. The legisbture 
in the above act has. provided a definite manner in which they nny secure 
transportation, viz., by their parents vaying the pro rata costs a!lfl they may 
not ride in school busEes unless they do pay their share of the costs and c:mnot 
b" allowed to ride otherwise. The facilities of a high school are not a com
modity to be sold on the open market and be the subject of spirited 'bidding. 
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Such is neither the spirit of the law nor of the times. \Ve must live and let 
live. \Ve cannot countenance the giving of free transportation for the purpose 
of inducing pupils to attend a certain school. If this were true, certain schools 
would put on a very spirited campaign, and other schools with probably a better 
and more expensive plant, who did not care to enter into sud1 a e.impaign, 
would find themselves without pupils and their plant an additional burden. 
Schools, as well as individuals, must recognize that we must all worlr for a 
common good and no institution for the sole purpose of obtaining additional 
revenue, may cripple another institution. 

It is therefore the opinion of this Department that it is illegal for the Board 
of Directors of the Lacey school to furnish free transportation to high school 
pupils of another district. 

It appears to us that it should not require any action to stop such a practice 
if the Board is advised of the illegality of such an arrangement. If action is 
necessary, it could be brought by an interested taxpayer. 

SECURITIES: NOT EXEMPT FROM REGISTRATION AND QUALIFICA
TION: PLEDGE ORDERS. Certain securities commonly referred to as 
"pledge orders" due serially over a period of years secured by earnings of 
utility plants constructed in pursuance of Par. 312, of the 1931 Code and 
particularly Sec. 6134 D-1 to D-7 inclusive, are not exempt from registration 
and qualification under the Iowa Securities Act. 
September 1, 1933. St'curities Commission, Des Moines, !mea: I have your 

inquiry asking whether or not certain securities commonly referred to as 
"pledge orders" due serially over a period of years secured by earnings of 
utility plants constructed in pursuance to paragraph 312 of the 1931 Code, and 
particularly Section 6134 d-1 to d-7 inclusive, come under the provisions of the 
Iowa Securities Act. 

In compliance with your request I have examined the statutes apvlicable 
to the matter referred to, and before arriving at any conclusion I wish to set 
out certain of the statutes which are the basis of this ovinion. 

Section 8581-d6 of the 1931 Code provides: 
"No securities excevt a class exempt under any of the provisions of Sec

tion 8581 C-4, or unless sold in any transaction exempt under any of the 
provisions of Section 8581 C-5, shall be sold within the state unless such 
securities shall have been registered by notification or by qualification." 

Therefore, unless these pledge orders are included within the exemptions 
defined under Section 8581-c4 or 8!'i81-c5 of the 1931 Code, such order would 
have to be registered and qualified before any sale can be made within the 
State of Iowa. 

The pleclge orders in question, as I understand it, are created under what 
is commonly known in this state as the Simmer Law. The utility plant or 
improvement is built with the understanding that pledge orders are given to 
the contractor who builds the improvement and the contractor in question 
~ets an order -un the plant, which order is paid out of the property itself and 
the net earnii1gs from the plant. My understanding is that the utility pl:mts 
are built in pursuance to and under Section 6134-d1 to 7 inclusive of the 
1931 Code. 

Referring to Paragraph d-2 of Section 6134 of the 1931 Colle, you find that 
the law provides that such contracts shall not constitute a general obligation 
or be payable in any manner by taxation. The law further provides that under 
no circumstances shall the city be in any manner liable by reason of the failure 
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of the net earnings being sufficient for the payments provided in the contract. 
\Ve, therefore, readily conclude that these pledge orders can in no sense be 
an obligation of the city, but are in fact an order only upon the· plant itself 
to be paid for out of the net earnings of the plant, and further out of such 
value as the property itself may have. 

Among exempt securities, as defined by statute, are included any security 
issued or guaranteed by the United States or any territory or insular posses· 
sion thereof, or by the District of Columbia, or by any state or political sub
division or agency thereof. See Paragraph A, Section 8581-c4 of the 1931 Colle. 

The pledge O!'der in question, if called a security, is not, of course, guar
anteed. If the pledge orders could be construed to be securities issued by the 
city within the meaning and intent of Paragraph Z, Section 8581-c4, then said 
pledge order would be clearly exempt from registration or qualification. It is 
the opinion of this department, however; that these pledge orders are not 
securities is·sued by the state or political subdivision thereof, within the intent 
and meaning of the legislature. The pledge orders amount to nothing more 
than a demand upon the plant and the improvement or of payment for the 
retirement of pledge orders out of the net earnings of the plant or improve
ment. It is true the town officers execute the issuance of the· pledge orders 
without any guarantee on the part of the political subdivision to pay them. 
The officers of the city or town in which one of these plants -is built are merely 
the instruments through which the contract of sale of the plant and equipment 
is consummated. Clearly it was the intent of the legislature to exempt only 
those securities that were issued by the political subdivision, backed up by the 
assets of that political subdivision, and payable out of the assets of that sub
division. It was certainly not the intent of the legislature to exempt and 
permit the sale of pledge. orders such as are referred to herein, which have 
no semblance of a municipal or state obligation. 

It might be contended that the language of Paragraph J, Section 8581-c4 of 
the 1931 Code of Iowa covers the particular transaction in question. The 
statute reads as follows: 

"Securities evidencing inde·btedness due under any contract made in pur
suance to the provisions pf any statute of any state of the United States pro· 
viding for the acquisition of personal property' under conditional sales contracts 
are exempt." 

It might properly be assumed from the language used in Section 6134-d1 to 7, 
inclusive, that these plants and improvements are purchased by political sub· 
divisions under a conditional sales contract. If Section 8581-c4 referred to 
above had referred to the "acquisition of property under conditional sales con· 
tracts" there might be some question as to whether or not these pledge orders 
would be construed as exempt from registration under the Securities Act. 
You will note, however, that the language of the statute refers to the "acquisi
tion of personal property under conditional sales contract." The conditional 
sales contract as we understand it provides for the acquisition of real estate, 
brick, mortar, or other building material of some kind, together with mechani· 
cal equipment, transmission lines (both above and underground), and such 
other thing·s as may be necessary to carry on the operation of furnishing elec
trical energy, heat, water and/or gas, as the case may be. It is evident that 
the legislature had no intention of exempting securitie•s or pledge orders issued 
ii1 connection with the building of a utility plant or it would have used the 
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phrase "property acquired" rather than confine itself to the phrase "personal 
property." 

The Iowa Securities Law was enacted to protect investors by regulating sales 
and purchases of stocks, bonds, notes, evidences of indebtedness, etc. If there 
is any likelihood that these securities are to be sold on a basis of a municipal 
obligation when they are in fact not a municipal obligation, the public should 
be protected by the State Department in insisting that these pledge orders are 
qualified before sales are permitted within the state. 

It is, therefore, the opinion of this department that the pledge orders referred 
to in your letter are not exempt under the Securities Act from registration 
and qualification. You, as Securities Commissioner, should require the registra
tion and qualification before any sale of same is permitted within the State 
of Iowa. 

BEER BILL: Permit under Chapter 100, Code of Iowa, 1931: Application for 
permit to sell 'beer: Chapter 37, Acts of the 45th General Assembly . 
.September 1, 1933. County Attorney, 1Vaterloo, Iowa: This will aclmowl

edge receipt of your letter of the thirty-first nit., in which you request the 
opinion of this Department, on the following question: 

"We have in this city a druggist who has a permit to sell intoxicating 
liquors under Chapter 100 of the 1931 Code. He now wishes to make ap·plica
tion for a permit to sell beer on the premises in accordance with the recent 
law pas·sed by the last General As·sembly. 

"In your opinion is it permissible for such a permit holder to also have a 
license to sell beer?" 

Subdivision ( 7), of Section 2073, of Chapter 10(}, Code of Iowa, 1931, pro
vides that an applicant for a permit to buy, keep and sell liquors, must show 
in his petition that he is not the keeper of a hotel, eating house or restaurant 
and that none of said named businesses are located in his place of business 
or directly connected therewith. 

Section 14, of Chapter 37, Acts of the 45th General Assembly, provides tluit 
no sale of beer shall be made for consumption on the premises unles·s food is 
served therewith, and that such place is equipped with tables and seats suffi
cient to accommodate at least twenty-five (25) persons at one time. 

Section 2808, C'ode of Iowa, 1931, contains a definition of the word "food" 
and Division ( 5), of that section is, as follows: 

"'Food' •shall include any article used by man for food, drink, confectionery, 
or condiment, or which enters into the composition of the same, whether simple, 
blended, mixed, or compound." 

The definition of the word "restaurant" is found in Division (4), of the same 
section, and provides, as follows: 

"'Restaurant' shall mean any building or structure equipped, used, adver
tised as, or held out to the public to he a restaurant, cafe, cafeteria, dining 
hall, lunch counter, lunch wagon, or other like place where food is served for 
pay, except hotels and such places as are used by churches, fraternal so
cieties, and civic organizations whieh do not regularly engage in the serving 
of food as a business." 

Division ( 6) contains a definition of the words "food establishment," which 
is, as follows: 

"'Food establishment' shall include any building, room, basement, or other 
place, used as a bakery, confectionery, cannery, packing house, slaughter house, 
dairy, creamery, cheese factory, restaurant or hotel kitchen, retail grocery, 
meat market, or other place in which food is kept, produced, prepared, or 
distributed for commercial purposes." 
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We are advised by Mr. S. B. Qvale, Supervisor of Permits, Treasury Depart· 
ment, St. Paul, Minnesota, that the serving of wafers with malted niilks is not 
considered, by the Federal authorities, as being a service of food, which would 
invalidate a permit issued under Chapter 100 of the Code for the sale of liquor. 

"\Ve are of the opinion, in keeping with the definition of "food," Division ( 6), 
of Section 2808, Code of Iowa, 1931, that beer may be served, in keeping with 
Chapter 37, Acts of the 45th General Assembly, and that the serving of pretzels 
or wafers is sufficient to meet the provisions of the law, and, hence, feel that, 
if a rlruggist desires to retain a permit already granterl, in accordance with 
Chapter 100, of the Code, that he may also apply for a permit under Chapter 
37, Acts of the 45th General Assembly, to sell beer if he desires just to serve 
wafers or pretzels with the beer. The distinction is-if Ito desires to enter 
into a food business, which would bring him within the definition of a "res
taurant," or "food establishment," that he would, then, be prohibited from 
having the two classes of permits. 

SECURITIES: H. F. No. 475, 45th G. A. A plan whereby a manufacturing 
concern proposes to make a contract with one merchant in each city, where
by the merchant is given exclusive control ·:Jf a particular liee :1t jobbers' 
prices, and the manufacturing concern sells the merchant from one to t:hree 
hundred dollars worth of stock, preferred, does not come under H. F. No. 
475, 45th G. A. but does come under Chapter 393-C1, Iowa Securities Act. 
Septemb€r 1, 1933. Supm·intenclent, Se'cttrities Department, Des Moine.~. Iowa: 

"\Ve have received your request and that of Joseph I. Brody, Attorney-at-Law, 
for an opinion upon the following question: 

"1. Does the plan of a manufacturing concern which proposes to make 
a contract with one merchant in each city, whereby the merchant is given 
the exclusive control of a particular line at jobbers'· prices, and the manufac· 
turing concern sells to the merchant from one hundred dollars to three hun
dred dollars of preferred ·stock in their company, come within the provisions 
of House File No. 475, 45th G. A.?" 

"2. Does •the plan come within the provisions of Chapter 393 c-1 of the 
Iowa Code, known as the Iowa Securities Act?" 

It is the op·inion of this office that such plan does not come under the terms 
and provisions of H. F. 475. That act provides for the regulation, supervision 
and licensing of persons, firms and corporations which sell, or offer for sale, 
memberships or certificates entitling the holders to purchase merchandise, ma
terials and equipment upon a "cost plus," or discount basis. It is only when 
the offered memberships and certificates are issued to the "rmblic generally" 
that the. statute applies. 

It is the opinion of this department that the term "public generally" was 
not intended to refer to such a limited portion of the public as a single dealer 
in a particular line. Such dealers are a very small portion of the "public." 

Bouvier's Law Dictionary defines "public" as follows: 
"The whole body politic or all the citizens of the state. The inhabitants 

of a particular place." (Vol. 3, page 2763, 3d Edition). 

Corpus Juris defines the word "public" in this \vay: 
"In one sense, the 'public' is everybody; and accordingly 'public' has been 

defined or employed as meaning the body of the people at large; the com
munity at large; without reference to the geographical limits of any corpora
tion like a city, town or county; the people; the whole body politic; the whole 
body politic or all the citizens of the state. 

In another sense, the word does not mean all the people, or most of the 
people of a place, but so many of them as contradistinguishes them from a 
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few. Accordingly, it has been defined or employed as meaning the inhabi
tants of a particular place; all the inhabitants of a particular place; the 
people of the neighborhood." 50 Corpus Juris 844. 

We have found no authority or definition of the word "public" which would 
authorize its use when referring to a particular class or group of the com
munity at large. Therefore, a company selling their preferred stock to mer
chants in return for a contract with the merchant, providing that the merch:mt 
shall receive certain goods at jobbers' prices, is not selling or offering to sell 
to the "public generally" memberships or certificates of membership entitling 
the holder thereof to merchandise and materials, equipment, and/or services, 
on a discount or "cost plus" basis, within the meaning of H. I<'. 475. 

In our opinion, it was not the intention of the legislature, as expressed in 
the language of the act, to permit those operating under H. F. 4 75 to limit 
their activities among such a restricted portion of the "public generally" as is 
proposed in the plan submitted to you. 

However, it is the opinion of this office that the proposed plan does come 
within Chapter 39~-C1 of the Code of Iowa, known as the Iowa Securities Act. 
The plan, as proposed, involves a sale of securities of the manufacturing con
cern. 

A sale is defined in Section 8581-c3, subsection 3, of the 1931 Code of Iowa 
as follows: 

"'Sale' or 'sell' shall include every disposition, or attempt to dispose, of 
a security or intere·st in a security for value. Any security given or delivered 
with, or as ·a bonus on account of, any ·purchase of securities or any other 
thing, shall be conclusively presumed to constitute a part of the subject of 
such purchase and to have been sold for value. 'Sale' or 'sell' shall also 
include an exchange, an attempt to sell, an option of sale, a solicitation of 
sale, a subscription or an offer to sell, directly or by an agent, or a circular, 
letter advertisement or otherwise; provided, that a privilege pertaining to a 
security giving the holder the privilege to convert such security into another 
security of the same issuer shall not be deemed a sale, or offer to sell, or 
option of sale of such other security within the meaning of this definition and 
such privilege shall not be construed as affecting the status of the security 
to which such privilege pertains with respect to exemption or registration 
under the provisions of this chapter, but when such privilege of conversion 
shall be exercised such conversion shall be subjed to the limitations hereinafter 
provided in subsection (h) of Section 8581-c5; and provided further, that thP 
issue or transfer of a right pertaining to a se·curity and entitling the holder 
of such right to subscribe to another security of the same issuer, when such 
right is issued or transferred with the security to which it pertains, shall not 
be deemed a sale or offer to sell or option of sale of such other security 
within the meaning of this definition, and such right shall not be construed 
as •affecting the status of the security to which such right pertains with respect 
to exemption or registration under the provisions of this chapter; but the sale 
of such other security upon the exercise of such right shall be subject to the 
provisions of this chapter." 

It appears that the proposed plan involves the sale of securities within the 
meaning of the Iowa Securities Act. 

A similar situation was presented to the Supreme Court of Utah in the case 
of National Bank vs. Price, 234 Pac., 231. A corporation was formed to operate 
a beet sugar factory: It was selling stock to beet sugar growers in connect;on 
with a contract to grow sugar beets for the factory. The court said: 

"It is true that no license or permit from the c<;>mniission would be require(] 
to solicit and obtain contracts to grow beets, but all these notes, beet con
tracts, and stock sales were part of one general plan, and it will not do to 
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say that a vital part of such a transaction can be eliminated as illegal and 
void and the remainder be legal and valid." 

It was there held that the plan came within the purview of the Utah Blue 
Sky Law, and that the transaction involved a sale of securities. 

The plan, as proposed, does not come within any of the exceptions or exemp· 
tions of either Code Section 8581·c4 or 8581·c5. Therefore, before the proposed 
plan can be acted upon, it is necessary that the stock be registered with your 
department. It is also necessary that the agents representing the manufactur
ing concern should obtain a license to sell securities as salesmen. Such agents 
come within the definition of a salesman contained in Section 8581-c3, sub
section 6, of the Code of Iowa, 1D31, which is as follows: 
· " 'Sale·sman' shall include every natural person, other than a dealer, em

vloyed or appointed or authorized by a dealer or issuer. to sell securities in any 
manner in this state. The partners of a partnership and the executive officers 
of a corporation or other association registered as a dealer shall not be sales
men within the meaning of this definition." 

Therefore, it is our opinion that the manufacturing concern desiring to carry 
out the proposed plan must first register the securities to be offered to the 
local merchants, and that the agents representing such concern must obtain 
salesman's licenses from your office. 

BOARD OF CONSERVATION: City of Eldora: Purchase of land: Bond 
i·ssue: Fish and Game Commission: Legal right to transfer: Use of funds 
:by Board of Conservation: M•aintenance and improvement. 
September 2, 1933. Board of Conservation, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the thirty-first ult., in which you request 
the opinion of this Department, on the following question: 

"The city of Eldora is proposing to purchase, by means of a bond issue in 
the amount of 30% of the purchase price, an area adjacent to Eldora Pine 
Creek State Park. They are doing this on the assumption that the Board of 
Conservation will ·contribute 35% and the Fish and Game Commission 35%. 

"If such a purchase is made, will the city of Eldora have the legal right to 
transfer their title in ·said real estate to the state? 

"Second, under the above circumstances, doos the Board of Conservation 
have the legal right to use funds that are availa·ble for their use, for the pur
choase of 35% of the above, unless title to the entire area is in the name of 
the state? 

"Assuming that said area can be purchased in the above manner, could the 
Board of Conservation funds be used in the maintenance and improvement of 
the entire area?" 

Section 1800, of the Code, 1931, is, as follows: 
•·Eminent domain. The Executive Council may, upon the recommendation 

of the 1board, purchase or condemn lands for public parks. No contract for 
the purchase of such public parks shall be made to an amount in excess of 
funds appropriated ·therefor by the general assembly." · 

In this connection, you will note that the question of the amount, appropri
ated by the General Assembly, would control, if the amount is in excess to 
the amount already appropriated. 

Section 1803, of the Code, 1931, provides that the title to all lands purchased, 
condemned, or donated, for ·park or highway purposes, shall be taken in the 
name of the state. However, if division of real property, to the extent of thirty
five per cent is made, there would be no obje<'tion, because of this section of 
the Code. Still, it is our opi.nion that the Board of Conservation, on behalf 
of the state, could not take an undivided thirty-five per cent interest in a tract 
of land, but would have to have the part, purchased by them, set aside. Of 



IMPORTANT OPINIONS 351 

course, in using funds, in matters of this nature, as in every case, by the Board, 
it must be subject to the approval of the Executive Council, as set forth in 
Sections 1800 and 1821, of the Code, 1931. 

Section 1822-a1, of the Code, provides that cities of a certain population, 
through action of the city council, . may expend money to aid in the purchase 
of land, within the county, for state parks, which, when purchased, shall be 
the property of the State of Iowa, to be cared for as state parks. However, 
it is our understanding that the city of Eldora does not have a population of 
thirty-five hundre-d or over and that Hardin county does not have a population 
of one hundred fifty thousand or over. 

Section 1822 simply provides for the care and maintenance by cities, of 
state parks. It is doubtful if the city of Eldora has the right to transfer their 
title to the state. 

In answer to your third question, relative to the use of funds of the Board 
of Conservation in the maintenance and improvement of the entire area, we 
are of the o!Jinion that this would not be a proper use of the funds of the 
Board of Conservation. In this connection, you are referred to the opinion 
of this Department, to your Board, under date of August 29, 1933, with refer
ence to the right to enter into an agreement with the City Park Commission. 

As far as the Board of Conservation is concerned, the only safe way, as we 
view it, to proceed in this matter, would be to have the city of Eldora unller
take this entire project. 

I note that you desire an immediate opinion, in this matter, and I have not 
had time to check Chapter 86 of the Acts of the 45th General Assembly, which 
relate to the Fish and Game Commission, with reference to their right to enter 
into this sort of an arrangement. 

BANKS AND BANKING: State banks, savings banks or trust companies or
ganized pursuant to the laws of the State of Iowa, may issue preferred stock, 
subject to the same liabilities as common stock. 

September 2, 1933. Superintenaent of nanking, Des Moines, lou· a: We have 
your reque·st for opinion on the following propositions: 

(1) May state banks, savings banks or trust companies organized pursuant 
to the laws of the State of Iowa, issue preferred stock? 

(2) Could such preferred stock be non-assessable? 
The ordinary stocl( of a corporation or "Common Stock" as it is called, 

gives no stockholder any greater rights than any other stockholder and be
tween common stockholders there is no difference and they stand upon equ:.~l 

footing and are entitle:l to share in the profits of the corporation equally. 
Preferred stockholders, however, stand on a different footing, the preference 
depending upon the contract between the corporation and the stockholders, 
but •such stock ordinarily gives to its holders a preference over common stock
holders in the payment of dividends. They are entitled to receive dividends 
to the extent agreed upon before any dividends are paid to the holders of 
the common stbck, and for this privilege and additional benefit, ordinarily 
waive any voice in the management of the company. 

The author in Thompson on Corporations, Third Edition, Volume 5, pp. 
419 and 412, states: 

"Ordinarily the power to issue preferred stock must be expressly conferred 
by constitution of the state· or by statute and such right does not exist as a 
power implied from the general forms of expression in corporation statutes. 
* * * * But it is generally conceded that in the absence of any prohibition 
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in tho laws of the state or where there is no charter regulations on the sub
ject, a corporc:tion may at or before tho time of its organization, classify its 
shares of stock and may provide for a preference of one class over another and 
it may also issue preferre:l stock without any statutory authority therefor pro
vided all of the stockholders assent to the issue." 

Article VIII of the Constitution of Iowa pertains to corporations and the 
organization and regulation of banks. Our Supreme Court, however, has held 
that Article VIII pertains only to banks of issue and as we no longer have 
banks of Issue in Iowa, the constitutional provisions have no application. 
There is no provision, however, in the Constitution in regard to any particular 
kind of stock. The only provision affecting the question before us is Section 9 
of Article VIII which provides: 

··stockholclers responsibility. Every stockholder in a banking corporation or 
i-nstitution shall be individually responsible and liable to its creditors, over 
and above the amount of stock by him or her held, to an amount equal to his or 
her respective shares so held for all of its liabilities, accruing while he or she 
remains such stockholder." 

As we have stated above, Section 9 of the Constitution applies only to banb; 
of issue, but it will be noted that under that constitutional provision, all stocl;
holders are liable for an assessment. 

Section 9157 of the Code of Iowa, 1931, provides the manner of incorporatioa 
anti what the articles shall contain, but states nothing in regard to the different 
classes or kinds of stoclL 

Section 9175· provides that at all stockholders' meetings of a savings ban!:, 
each share of stock shall be entitled to one vote. 

Section 9251 of the Code provides as follows: 
"Liability of Stockliolclcrs. All stockholders of savings and State banks 

shall be individually liable to the creditors of such corporations of which they 
are stockholders, over and above the amount of stock by them held therein 
and any amount paid thereon to an amount equal to their respective share::, 
for all its liabilities accruing while they remain such stockholders." 

Section 9259 of the Code makes the foregoing provision in regard to savings 
banks and state banks applicable to loan and trust companies, and Section 
9261-c1 provides: 

"8hm·es. The ca)Jital of trust companies shall be divided into sh:ues of 
One Hnndretl Dollars ($100) each or into such shares of such less amount as 
may be provided in tho Articles of Incorporation." 

It will be seen from the foregoing that there is no express power either in 
our Constitution or in our statutes for the issuance of preferred stock, nor is 
there any prohibition in regard to such issue, but there is a direct mandatory 
provision that all ·stockholders are entitled to vote and that all are liable for 
the assessment. There being no direct prohibition then, we believe that fol
lowing the general rule, the stockholders could unanimously provide for the 
issuance of preferred stock, as the stockholders among themselves m:ty agree 
to give all of the dividends to a certain number of stockholders and the others 
not take any, but such holders of preferred stock would be liable the same 
as holders of common stock for an assessment, and would be entitled to a vote 
and voice in the company, so that the only benefit of preferred stock would 
be that the stockholders would agree among themselves that a certain numbey; 
of their group were to have dividends before the others and that would be the 
only distinction. 

The author in Fletcher Cyclopedia of Corporations, Volume II, page 750, 
states the following rule; and cites two Ohio cases in support thereof: 
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"In the absence of express provision to the contrary, the holders of preferred 
stock in a corporation are subject to the same liability as holders of common 
stock. * * * Where a statute makes the stockholders of a corporation individ
ually liable to creditors beyond the par value of their shares, it applies to the 
holders of preferred stock." 

As far as the writer knows, there is only one bank in receivership in Iowa 
that has issued preferred stock, and under date of April 20, 1933, I advised 
your Department that in my opinion, such 5tock was subject to the statutory 
assessment the same as common stock. Pursuant to this opinion, I under
stand that suit for stockholders' assessment was instituted but the case has 
not as yet been tried in the District Court. 

During the session of the last legislature, the writer of this opinion pre
pared a bill providing for the issuance of preferred stock and providing that 
the holders of such stock should recetve a stipulated dividend, and further 
providing that such preferred stock be non-assessable. Someone, however, 
took all these provisions out of the bill before it was submitted to the Banking 
Committee of the Senate. It was our thought in the preparation of this bill, 
that we should be in a position to take advantage of Section 304 of the National 
Emergency B:mking Act providing for the R. F. C. subscribing for preferred 
stock in state banks and trust companies. The R. F. C. have made definite 
restrictions on the purchase of preferred stock, which are in part as follows: 

1. Have substantial voting rights in the particular bank. 
2. That a limitation be placed upon the payment of common dividends. 
3. Application of a substantial part of the net profits for the retirement of 

the preferred stock. 
4. Understanding as to the general policies of the bank. 
It is plain that under our present statutory provision, we cannot comply with 

these restrictions and the conditions. 
It is therefore the opinion of this Department that state banks, savings b:1nks 

and trust companies may issue preferred stock, but it will be subject to the 
same liabilities as common stock and entitled to all the privileges of common 
stock in regard to voting and will also be assessable. 

STATE AID: APPROPRIATION REDUCTION: METHOD OF PRORATING 
STATE AID TO COUNTY AGRICULTURAL SOCIETIES: 2. FILING OF 
REPORTS BY COUNTY FAIRS: ACTUAL PAYMENT OF EXHIBITORS 
NOT MADE: 3. ACTUAL AMOUNT PAID MADE IN REPORT: PRO
RATED: 

September G, 1933. State Pair Boarcl, Des Moines, Io1ca: This will acknowl
edge receipt of your letter of the fifth inst., in which you request the opinion 
of this Department, on the following question: 

"The 45th General Assembly reduced the appropriation of the State aid, for 
county and district fairs, from $150,000 to $105,000, annually, but did not change 
Section 2903, Code, 1931, which provides the method of computing State aid." 
You desire to know: 

1. By what method may the amount of State aid, available to county agri- . 
cultural societies, be prorated? 

2. How may county fairs file their reports to your Department before they 
actually pay the exhibitors their premium? 

3. In making the report, should the county fair report the actual amount 
paid in premiums where they promte? 

You suggest that the fairs figure their state aid on the same basis as they 
have in the past as the law has not been changed with reference to the method 
of computing, and, then, deduct twenty-five per cent (25%) of this amount, 
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br reason of the fact of the reluction of the appropriation for the current 
year. This would seem to us to be a fair and equitable plan and would meet 
the situation as it now exists in a satisfactory manner. 

In answer to your second question, will say that in view of the financial 
stress of the last year or so, we are of the opinion that the method, which you 
used for 1932, is as good a method as can be suggested and we note tlut you 
state that it had the approval, in- the year 1932, of the Budget Director and 
cf this office, and that this was done ·for the reason that fairs were unable to 
receive financial aid from banks in paying their premium lists, and, hence, 
some plan had to be adopted to meet the same, and tint the following plan 
was devised: 

Officers of county fairs issue their premium checks, place them in envelopes 
·addressed to the winning exhibitors and turn them over to the bank which 
carried their account. 

In accordance with Section 2902, Code, 1931, prior to November 1, a sworn 
statement was made and forwarded to your Department and subsequent thereto, 
the State warrant, covering the amount of State aid, was forwarded to the 
Treasurer of the Fair Association, who deposited it in the bank to the credit 
of the ·county fair, and officials of the bank, when they received this warrant, 
ma.iled the che·cks to the exhibitors, which had been left with them. 

\Ye are unable to suggest a better plan of meeting this situation and in view 
of the financial conditions, will approve the procedure outlined above. 

In answer to your third question, relative to the filing of reports to your 
Department, we are of the opinion that Division (1), of Section 2902, Chapter 
136, Code, 1931, should be followed, and this subdivision states, as follows: 

"The actual amount paid by it in cash premiums at its fair for the current 
year, which statement must correspond with the published offer of premiums." 

As stated in your communication, a number of the county fairs have aLlopted 
a resolution similar to the resolution adopted by the Iowa State Fair Bond 
on April 12, 1933, which provides that if the receipts of the fair do not amount 
to a certain amount all premiums, pay rolls, contracts and other obligations 
created by the Fair Board will be reduced in the same proportion that said 
receipts are less than the amount fixed in the resolution. The question you 
raise Is whether the county fairs should report to the State Fair lloarrl, for 
tho purpose of computing the state aid, the amount of premiums awarded or 
the amount of premiums they actually pay. In other words, a county agricul
tural society could not award premiums, by way of illustration, amounting td 
$2,500 and actually pay only $2,000 and then report to your department the 
amount awarded ($2,500) instead of the amount paid ($2,000). The report, 
such. as illustrated in the preceding sentence, would be erroneous in that they 
are not paying what they report to your lt'epartment, but a lesser amount, awl 
it would be, in our opinion, an evasion of the se~tion, of the Code,. under 
consideration. 

BEER BILL: SALE IN UNINCORPORATED TOW~: USE OF TICKETS: 
September 8, 1933. County AttornL'y. Vinton. Io1ca: This will aclmowledse 

receipt of your letter of the sixth inst., to Edward L. O'Connor, Attorney Gen
eral, which has been referred to the writer for attention. 

You request the opinion of this Department on the following question: 
Beer is being sold in an unincorporated town in your county. In so doing, 

tickets are used. Is lt possible for a permit to be granted to an applicant 
in an unincorpor::tted town? 
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Section 25, of Chapter 37, Acts of the 45th General Assembly, is, as follows: 
"No permit shall be granted to any person under the provisions of this Act 

unless the premises occupied by such permit holder wherein beer is to be sold, 
are wholly within the corporate limits of a city, incorporated town or special 
chartered city of the State of Iowa." 

The only exception to the rule is in the case of a golf or country club. You 
will note that Section 19, of the act, under consideration, provides for this and 
that the wording is "golf 01· country club." In previous opinions, given by 
this Department, we have construed this to mean that any country club, which 
is regularly organized as a club for outdoor activities, may be grantetl a permit, 
in accordance with Section 19 by the board of supervisors of the county. 

BEER BILL: DRUG COl\IPA~Y LEASED BUILDIXG: MODERNISTIC 
CLUB: CLASS "B" PERl\IIT: l\IA~AGER OF CLUB TERMIXATED AS· 
SOCIATION WITH CLUB: TRA~SFER OF PERl\IIT TO NEW MANAGER: 
CA~ IT BE TRA~SFERRED AT ALL: SALE OF BEVERAGE CO~TIN
UED: 
September 8', 1933. County "!ttorncy. Sioux· City, lon·a: This will acknowl

edge receipt of your letter of the sixth inst., to Edward L. O'Connor, Attorney 
General, which has been referred to the writer for attention. 

You desire the opinion of this Department on the following set of facts: 
Shortly after the passage of the Beer Law, Todd-Becker, a local drug com

pany, had a lease upon an entire building. This company sublet upstairs rooms 
to the Modernistic Club. This company is one of the partners in this club. 
The club secured a Class "B" permit, which was granted by the City Council, 
to the Modernistic Club, Mr. Coates, Manager. The manager has terminated 
his association with the club. · 

l\Iust this permit be transferred to the new manager? Can it be transferred 
at all? Is it possible for the club to continue the sale of this beverage? 

In the opinion of this Department, it would seem that this permit was granted 
under Chapter 37, Acts of the 45th General Assembly to the club and hence 
the change of manage>s would not make any difference with respect to this 
permit. You do not state as to whether or not this was a personal application, 
made by the manager, or granted under Section 20, of the act, under considera
tion, to the club. This, we feel, would be controlling, in this matter, if the 
city council granted, to l\Ir. Coates, this permit on his personal application. 
Then, we would· feel that when Mr. Coates terminated his association with the 
club that he would have the right to make application to transfer this permit 
to another location on application to the city council, in which he would pre
sent a good reason for making the change. We have advised numerous county 
attorneys that such. a transfer is permissible within the city limits, for which 
the permit has been granted and have made this ruling, as in many cases, 
fire or the termination of a lease, or other causes, have made it practical to 
allow this under the act. 

The question, which you have presented, seems to us to be one of fact-J.s 
t'o whether the city council granted the permit to l\Ir. Coates, to a partnership, 
which went under the name of Modernistic Club, or to a club, in accordance 
with Section 20, of the act. In the first instance, the club could not continue 
to operate this permit. In the other two instances, we would see no objection 
to the club continuing the use of the permit. 

BUILDING AND LOA~ ASSOCIATIONS: EXCHA~GE MORTGAGES FOR 
FEDERAL BONDS: HOME OWNERS LOAN ACT. 
S~ptember 8, 1933. Fcclcral Home Loun Rank, Des Moines, Iowa: Pursuant 



356 REPORT OF THE ATTORNEY GENERAL 

to our conversation over the telephone a few days ago, we are herewith con
firming the oral opinion which we gave you at that time. 

"Your question was whether or not building and loan associations have 
authority or power to exchange mortgages which they hold for federal bonds 
which are issued under the Home Owners Loan Act recently passed by Con
gress." 

It is true that under the statutes building and loan associations do not gen
erally have authority to invest their funds in bonds, except as provide:! in 
Section 9340-b1 of the Code of 1931, wherein it is provided that such associ
ations may invest their idle funds, or any part thereof, in United States inter
est-bearing bonds or obligations, or state, county, municipal, township, or other 
political subdivisions of this ·state, not to exceed 10 per cent of the assets of 
the association. This section merely provides for the investment of idle funds. 

Section 9340 of the Code of 1931 provides that all funds, except those neces
sary to defray the expenses of the association, shall be invested for the benefit 
of the shareholders, and further provides that for every loan made a non
negotiable note or bond secured by first mortgage on real estate shall be 
given, etc. 

From a reading of these two sections, it can easily be seen that building 
and loan associations would not generally have authority to make investments 
in anything except mortgage loans, as provided in Section 9340, or in the 
securities provided in Section !)340-bl. The question then is whether or not 
exchanging these mortgages for federal bonds, to be issued under the authority 
of the Home Owners Loan Act, is to be construed as an investment. It is the 
opinion of this office that such an exchange is not an investment. The purpose 
of this federal legislation was to enable the owners of small homes to have 
their loans refinanced. Mortgages, which are held by the building and loan 
associations in the State of Iowa, and which were considered as adequately 
secured at the time the loans were made, have in numerous instances, in fact 
in a majority of the cases, become rather poor investments, due to the fact 
that the values of real estate in the state of Iowa have materially decreased 
during the last few years. There· is no question but that the building and 
loan association has authority to accept additional security for a loan, which 
it considers inadequately secured, or which is even doubtful or slow in char
acter. This is merely a matter of doing something which is to the best interest 
of the association and its stockholders. 

With this thought in mind, and under the general rule which has been stated 
by the courts that banks and other corporations in general have authority to 
accept securities for the purpose of protection, which they would not have a 
right to purchase as an investment, we are led to the conclusion that building 
and loan associations have this same authority. In other words, the accepting 
of these bonds cannot be considered in any sense of the word as im investment. 
H must be construed as an exchange made by the association with the purpose 
in mind of assisting in the refinancing of the loan held by it, not only to aid 
the owner of the real estate but as a protection to its own stockholders and 
members. 

Under the general powers granted to the associations by the statute, we 
find in subsection 4 of Section 9329 of the Code of 1931 the following: 

"To acquire, hold, encumber and convey such real estate and personal prop
erty as may •be necessary for the transaction of their business." 

As before stated, this office is of the opinion that the transaction mentioned 
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by you is not an investment, but must be construed to be more in the nature 
of the liquidation of a loan held by the association, and that the association 
can without violating the laws of this state make such exchanges. 

PUBLIC WORKS: ACCEPT GRANT FROM U. S. GOV'T.: NATIONAL IN
DUSTRIAL RECOVERY ACT: COUNTIES. "The Jaws of this state au
thorize the state, counties, or municipal corporations to accept such a grant 
from the Federal government, to be used to aid in financing the construction 

-of public works. It is also required that Iowa labor and materials be pre
ferred in the construction of public improvement." 
September 8, 1933. State Public 1Vo1'ks Committee, Marshalltown, Iowa: 
Pursuant to our conversation of yesterday, we are herewith rendering an 

opinion on the questions submitted by you at that time. The proposition which 
you submitted is as follows: 

"Do the laws of Iowa authorize (a) the state or (b) any county of the state 
to: 

" ( 1) Accept a grant from the United States government, to be used to aid 
in financing the construction of public works; 

" ( 2) Enter into a valid agre-ement with the United States government that 
the grantee will apply the grant in acc-ordance with the National Industrial 
Recovery Act and the rules and regulations of the President made in pursuance 
thereof; 

"(3) Enter into a valid agreement with the United States government that, 
in consideration of the grant being made, the grantee will require that all con
tracts with relation to the project, whether paid from the grant or from public 
funds put up by the grantee, shall contain the usual labor provisions concerning 
use of American Machinery and Materials, etc." 

We will answer your questions in the order asked. 
(1) There is no question but that the laws of this state authorize the state, 

counties, or municipal corporations to accept such a grant from the Federal 
Government. The provision of the Code granting such authority are set out, 
as follows: 

"10185. Gifts to state. A gift, devise, or bequest of property, real or per
sonal, may be made to the state, to be held in trust for and applied to any 
specified purpose within the scope of its authority, ·but the same shall not 
become. effectual to pass the title in such property unless accepted by the 
executive council in behalf of the state. 

"10186. Management of property. If gifts are made to the state in ac
cordance with the preceding section, for the benefit of an institution thereof, 
the property, if accepted, shall ·be held and managed in the same way as other 
property of the state, acquired for or devoted to the use of such institution; 
and any conditions attached to such gift shall become. binding upon the state, 
upon the acceptance thereof. 

"10187. Gifts to state institutions. Gifts, devises, or bequests of property, 
real or personal, made to any state institution for purposes not inconsistent 
with the objects of such institution, may ·be accepted by its governing board, 
and such board may exercise such powers with reference to the management, 
sale, disposition, investment, or control of property so given, devised, or be
queathed, as may be deemed essential to its preservation and the purposes for 
which -the gift, -devise, or bequest was made. 

"10188. Gifts to municipal corporations. Counties, cities, towns, the park 
board of any city or town, including cities acting under special charter, and 
civil townships wholly outside of any city or town, and school corporations, 
are authorized to take and hold prope!'ty, real and personal, by gift and be
quest; and to administer the same through the proper officer in pursuance of 
the terms of the gift or bequest. No title shall pass unless accepted by the 
governing board of the corporation, 1ownship, or park board. Conditions at
tached to such gifts or bequests become binding upon the corporation, town
ship, or park board upon a•cceptance thereof." 
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You will note from the reading of the above sections that the conditions 
attached to such gifts or bequests become binding upon the corporation, town· 
ship, ·state, ·or state institution. 

Section 1803 of the Code of 1931 is as follows: 
"1803. Title to lands. The title to all lands purchased, condemned, or do· 

nated, hereunder, for park or highways purposes, shall be taken in the name 
of the state and if thereafter it shall be deemed advisable to sell any portion 
of the land so purchased or condemned, the proceeds of such sale shall bs 
placed to the credit of the said public state parks fund. to be used for such 
vark purposes." 

Section 1804 of the Code of 1931 is as follows: 
"1804. Gifts. The board. of conservation with the written consent of the 

executive council, may accept gifts of land. or other property, or the use of 
larids or other property for a term of years, and improve and use the same as 
public ·state parks." 

Section 1805 of the Code of 1931 is as follows: 
"1805. ·Conditions-lands. The conditions attached to a gift shall be en

tered in writing as part of the record of the title by which the state takes 
the lands, and shall be inscribed upon any chart, map, or description of said 
park if the conditions are made by the grantor in lieu of money as a consid· 
eration paid by the state." 

Section 1806 of the Code of 1931 is as follows: 
"1806. Conditions-personalty. If the donation be other than real estate 

and a particular specifkation for its use be made by the donor, no part of 
such donation shall be used or expended for any other purpose." 

The sections just quoted provide for the acceptance of gifts by the State 
Board of Conservation. 

In so far as the State Fish and Game Commission is concerned, the authority 
is granted in the following section of the Code of 1931: 

"1703-d12. Specific powers. The commission is hereby authorized and em· 
powered to: 

"2. Acquire by purchase, condemnation, lease, agreement, gift and devise 
lands or waters suitable for the purposes hereinafter enumerated, and rights 
of way thereto, and to maintain the same for the following purpo·ses, to wit: 

"a. Public hunting, fishing and trapping grounds and waters to provide 
areas in which any person may hunt, fish, or trap in accordance with the pro· 
visions of the law and the regulations of the commission; 

"b. Fish hatcheries, fish nurseries, game farms and. fish, game, fur-bearing 
animal and protected bird refuges." 

In so far as the right of a county to accept donations, to be used for any 
particular purt:ose, is concerned, we call your attention to the following: 

Section 5361 of the Code of 1931 provides that the Board of Supervisors shall 
not order the erection of or the building of an addition or extension to or the 
remodeling or reconstruction of a court house, jail, or county home, when the 
probable cost will exceed $10,000, until a proposition therefor shall have been 
first submitted to the legal voters of the county. This provision of the Code 
of 1931 has been a law of this state in that identical form since the early his· 
tory of the state, except that the maximum limitation has been increased. In 
passing on this section of the law, the Supreme Court of Iowa recognized the 
right and authority of a county to accept gifts in the case of \Vay vs. Fox, 
109 Iowa, 340, 80 N. W., 405. The Court in that case held that the limit'ltions 
provided in the Code, with reference to the amount that might be expended by 
the Board in erecting a court house and in purchasing a site therefor, have 
no Ul>plication, where it appears that the money has been donated by private 
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citizens. In line with this decision of the Supreme Court, our Department has 
recently ruled in an opinion addressed to C. Level, Assistant County Attorney 
at Denison, Iowa, that the same provision of the law does not apply, where 
approximately 30 per cent of a $12,000 project is being donated or granted by 
the Federal Government, in view of the fact that it will not be necessary to 
repay any portion of that 30 per cent. We can see no difference between a 
gift or grant by the Federal Government and a donation by private individualH. 
This of course would apply only to the 30 per cent which the Federal Govern
ment is granting. 

(2) In view of the sections of our law hereinbefore quoted, it is our opinion· 
that the state, counties and municipalities not only have authority to enter 
into a valid agreement with the Federal Government that the grant from the 
United States Government will be used to aid in financing the construction 
of public works, but that this grant must be used in accordance with the con
ditions under which it was granted. 

(3) The laws of this state require that every commission, board, committee, 
officer, or other governing body of the state, or any subdivision thereof, prefer 
Iowa materials, products, supplies, provisions, and other needed articles pro
duced, manufactured, compounded, made, or grown within the state. It is 
also required that Iowa labor and materials be preferred in the construction 
or building of any public improvement or works, and that every contract en
tered into by any commission, board, committee, officer, or governing body 
shall contain a provision requiring such preference. In support of this state
ment, we quote for you the following sections of the Code of 1931: 

"1171-bl. Preference authorized-conditions. Every commission, board, 
committee, officer or other governing body of the state, or of any county, 
township, school district, city or town, and every person acting as contracting 
or purchasing agent for any such commission, ·board, committee, officer or 
other governing body shall use only those materials, products, supplies, .provi
sions and other needed artieles produced, manufactured, compounded, made or 
grown within the state of Iowa, when they are found in marketable quantities 
in the state and are of a quality reasonably suited to the purpose intepded, and 
can be secured without additional cost over foreign products or products of 
other states." 

"1171-dl. Iowa labor. Every commission, board, committee, officer or other 
governing body of the state, or of any county, township, school district, city 
or town, and every person acting as contracting agent for any such commission, 
board, committee, officer or other governing body of the state, or of any county, 
township, school district, city or town, shall give preference to Iowa labor in 
the ·constructing or building of any public improvement or works, and every 
contract entered into by any such commission, board, committee, officer or other 
governing body of the state for the construction or building of any public 
improvement or works shall contain a provision requiring that preference shall 
be given to Iowa domestic labor in the constructing or building of such public 
improvement or works. The provisions of this and the two following sections 
shall not apply to the purchase of materials and supplies to be used in the 
construction of any road or highway." 

We believe this is the authority for which you asked and that the laws 
herein quoted should satisfy the Administrator of Public Works or the head 
of the Legal Department of that body. 

BOARD OF CONTROL: Child Welfare Laws: Placement of Wards: Chap
ter 185 and Chapter 181 of Code of Iowa. 
September 11, 1933. Boarll of Control. Des Moines, Iowa: We have your 

request for opinion on the following proposition: 
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The Board of Control of State Institutions would like the opmwn of your 
department ·concerning an apparent conflict in our child welfare laws. 

In Chapter 185, Section 3716 it appears that the placement of wards of the 
Iowa Soldiers' Orphans' Home in foster homes is one of the duties of the 
Superintendent of that institution. 

In Chapter 181, .Section 3661 A1-2, it appears that the placement of all chil
dren who are wal'ds of the state is one of the duties of the Child Welfare 
Bureau. 

Chapter 181-Al of the Code in regard to Child Welfare supervision was 
enacted by the Fortieth General Assembly, the law being Chapter 77 of the 
Acts of the Forty-first General Assembly, and the title to the act being as 
follows: 

"An Act to give the State Board of Control certain duties for the protection 
of defective, delinquent, dependent and neglected children; to authorize said 
Board to appoint the Superintendent of Child \Velfare, fix his term of office 
and define his duties; to fix the salary of such superintendent and provide for 
Ills assistants; to provide for cooperation with other State institutions; and 
making an appropriation to cover the salaries and traveling expenses of such 
superintendent and assistants." 

Section 1 of the act which is now 3661-al of the Code, states: 
"It shall be the duty of the Board of Control, among other things; to promote 

the rehabilitation of dis.rup•ted families who have normal children who are 
wards of the State or the placement of such children in wholesome foster 
homes." 

Section 2 of this act which is Section 3661-a4 of the Code provides for the 
appointment of the Superintendent of the Child Welfare and states that the 
Board shall have the power to define his duties. 

The legislature thus created a new agency and gave to this agency new 
powers that had not existed before. Formerly, there was no such power and 
the matters necessarily must be left to the superintendent of the institution 
as provided in Chapter 185 of the. Code, and Chapter 181-Al of the Code acting 
to so· create a new agency and giving broad general ·powers therefor, super
sedes the provisions of Chapter 185 in regard to the placement of children. 

We presume that the Board, pursuant to Section 3661-a4 of the Code, has 
defined the duties of the Superintendent of the Child W!elfare and that If those 
duties prescribed that the superintendeiit shall have charge of the placement, 
then such governs; and in event, the. Board has not defined the duties of the 
Child Welfare in regard to placement, it may do so and if the Board gives 
to the Superintendent of Child Welfare these duties, then such controls. 

Section 3716 of the Code provided au agency of the Board of Control in the 
placement of such children, viz., the superintendent of the institutions, but 
such agency as we have heretofore pointed out, has now been superseded and 
the legislature has created a new agency, viz., the Department of Child Welfare, 
and in our opinion, the only duty of the superintendent of the institution at 
the present time is to sign the contract in behalf of the Board as provided In 
Section 3716. 

MUNICIPAL CORPORATIONS. TAXATION. City shall not appropriate In 
the aggregate an amount In excess of its annual legally authorized revenue 
but may anticipate revenue•s for the year for which appropriation was made. 
September 14, 1933. Auditor of State, Des Moines, Iow•a: This will acknowl-

edge receipt of your letter of the 12th inst., in which you state that your 
examiner, :Wr. DeHart, has requested an opinion on the following questions: 

"At some time before the beginning of the fiscal year 1932-33, I believe in 
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January, a judgment was entered against the City of Des :\Ioines in regard to 
refund of taxes to certain banks, and the judgment stated that this money 
was to be paid the banks out of money in the hands of the county treasurer 
belonging to the city; in other words, out of their current year's tax collections. 

As this refund was ordered before the appropriation ordinance was made 
up for the year, was the city within their rights in appropriating the total 
amount to be received from taxes without giving consideration to this refund? 

As shown by Section 5663, Paragraph 16, Code of 1931, no city can appro
priate in the aggregate an amount in excess of its annual legally authorized 
revenue, and when this refund was ordered by the court, did not that part 
of their tax collections necessary to pay said refund, cease to be a part of their 
legally authorized revenue so that the amount to be appropriated should have 
been only the amount left after this refund had been taken out? 

Since this judgment was to be taken up with a bond issue, would it have 
been proper to appropriate the money to have been received from the sale 
of these bonds before the beginning of the fiscal year or to appropriate it so 
that it could be used only as received?" 

From your statement of the matters involYed in the questions submitted it 
appears that the judgment entered against the city was to be paid out of 
money in the hands of the county treasurer belonging to the city thus reduc
ing that fund by a considerable amount. If the judgment was paid out of 
such fund the city council when passing its appropriation ordinance should 
take into consideration the fact that the revenues for the ensuing year would 
be substantially reduced by payment of the judgment and should comply with 
that part of paragraph 16 of Section 5663 which provides as follows: 

"No city shall appropriate in the aggregate an amount in excess of its annual 
legally authorized revenue, but cities may anticipate their revenues for the 
year for which appropriation is made, or bond or refund their outstanding in
debtedness." 

Ordinarily the city may appropriate an amount equal to its annual legally 
authorized revenue. In the case referred to in your questions, if the council 
appropriated the full amount of its annual legally authorized revenue for the 
payment of items other than the judgment in question, there would be nothing 
left with which to pay the judgment. If the judgment were paid ou.t of such 
revenue thus substantially reducing the amount thereof, and the council had 
appropriated the whole amount of its legally authorized revenue without regard 
to the fact that it had been reduced by payment of the judgment, there would, 
of course, be a shortage of funds with which to pay the amounts appropriated. 
The legislative intent was, without doubt, to limit the appropriations during 
any year to the amount of revenue which would be legally raised during that 
year. The city would hardly be within its rights in appropriating the total 
amount received from the taxes without giving consideration to a refund which 
wa.s previously ordered and which would greatly reduce the sum received 
from taxes. 

You indicate that the judgment was to be taken up with a bond issue, but 
earlier in your letter you state that the judgment was to be pa.id the banks 
out of money in the hands of the county treasurer belonging to the, city. If 
the judgment were paid the question would then arise why there should be 
a judgment bond issue. However, if there was a bond issue it would be proper 
for the council to appropriate the money to be received from the sale of the 
bonds before the beginning of the fiscal year in so far as the money actually 
came in in that year. 
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::\IUNICIPAL COPORATIONS. ENGINEERING DEPARTMENT. Regular 
monthly salaries of engineering department should not be paid from im
provement fund of city where such department has duties outside those re
ferred to in Sec. 6211. 
Same rule re payment for use of private cars in engineering work for city. 
Cost of paving between rails and 1 foot on each side thereof not payable 
out of improvement fund. 
Sevtember 14, 1933. Auclitor of State, Des Moines, Io1ca: This will acknowi

edge receipt of your letter of the 12st inst., in which you submit the following 
questions: 

1. Can regular monthly salaries of an engineering department be paid from 
the improvement fund of a city or town? 

2. Can payment for use of private cars used in engineering work be paid 
from said improvement fund? 

3. Can cost of paving between rails of a street car and for one foot on each 
side, or any part of the cost be paid from the improvement fund? 

4. Should not engineering costs on all projects be paid originally from the 
general fund and then when the engineering cost of the project has been com
puted, this amount then to be refunded to the general fund from the improve
ment fund? 

These questions cannot be answered by a mere yes or no, for the reason 
that many facts ancl circumstances in a particular case might qualify the 
m!swer considerably. 

With reference to question one, I would say that as a general proposition 
it would be answered in the negative. This is one the assumption that it has 

·reference to a city which has a regular engineering department, the employees 
of which receive regular monthly salaries without reference to any particular 
engineering projects which have arisen or may arise within the city. 

Section 6211 provides, in part, as follows: 
"Taxes for particular purposes. Any city or town shall have power to levy 

annually the following special taxes: 
3. Improvement fund. Not exceeding five mills, which shall be used only 

to pay for deficiencies in assessments and for plats and schedules as provided 
by law, and for the construction, reconstruction, and repair of any street im
provement at the intersections of streets, highways, avenues, and alleys, and 
for one-half of the cost of such improvement at the intersections of streets, 
highways, avenues, and alleys not crossing, and for spaces opposite property 
owned by the city or town and by the United States, and for the purchase 
price of property purchased by the city at tax sale and subsequent taxes as
sessed against such property." 

It is therein provided that the imvrovement fund shall be used to pay 
deficiencies in assessments and for plats and schedules, for the construction, 
reconstruction and repair of street improvements at intersections, etc. The 
engineering costs would be part of the cost of construction, repair, etc., and 
in so far as these salaries are a part of the costs of the improvements referred 
to in said paragraph 3 of Section 6211, it would seem proper to charge them to 
the improvement fund in the final analysis of the matter. The engineering 
costs are sometimes an important cost item in street improvement projects. 
Cities having snell an engineering department, no doubt, have provided for the 
payment of the Ralaries in that department by ordinance, which ordinanee 
would prescribe the fund out of which the sal:lries arc to be paid. A town 
which has no regular engineering department would not be confronted with the 
monthly salary question. The activities of the engineering department ordi
narily would embrace a wide field and cover many projects other than those 
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to be paid for out of the fmprovement fund and the limits placed upon that 
fund should not be overstepped. 

The answer to the second question is that payment for the use of privately 
owned cars used in engineering work should not be paid for from the improve
ment fund unless said cars are used exclusively for the engineering purposes 
covered by paragraph 3 of Section 6211. If said cars are used in the construc
tion, reconstruction, or repair of street improvements at the intersections of 
streets, etc., or for other purposes covered by said parag-raph 3, and are neces
sary for such engineering work, it would a.ppear to be lawful to pay for such 
use from the improvement fund. 

Your third question is answered by Section 6052 of the Code which provides 
that all railway companies shall be required to construct and repair all street 
improvements between the rails of their tracks and one foot outside thereof 
at their own expense. 

"A municipal corporation has no power to relieve a street railway from its 
statutory duty in this respect." 

Burlington R. & L. Co. vs. City, 188 Iowa, 272. 
Paving ·between the rails of street car tracks and for one foot on each side 

thereof, should not be made out of the improvement fund. 
With reference to question four, it would appear to be both reasonable and 

logical, as well as within the law, to pay the engineering costs on city projects 
from the general fund and then when the engineering cost of any particular 
project has been computed, the amount then might properly be refunded to 
the general fund from the improvement fund if the particular project was one 
for which payment is to be made out of the improvement fund. There might 
be certain engineering costs which would be payable directly out of the im
provement fund where the engineering items were exclusively in connection 
with the particular construction or repair work contemplated by paragraph 3 
of Section 6211. 

MUNICIPALITY. MAYOR. FEES. WHO SHOULD RETAIN FEES, COUNTY 
OR CITY. FINES. A mayor who receives annual salary in lieu of' fees under 
city ordinance cannot retain fees when acting as justice of peace in state cases. 
Such fees are due the county rather than the city. Fines collected by a 
mayor for violations of state statutes should be paid into the county treasury 
for ·benefit of school fund. 
September 15, 1933. Auclitor of State, Des Moines, Io1ca: This will acknowl

edge receipt of your favor of the 16th ult., with which is enclosed a letter from 
one of your examiners, Mr. John Horning, dated August 11th. 

These letters present several questions which are, in substance, as follows: 
First: "Ordinance No. 3, Section 1, 1925 Revised Ordinance Page 20: The 

mayor shall perform such duties as are enjoined upon him by the 
statutes of the State of Iowa, and the ordinances of the City of Charles City, 
and for performing these duties the mayor shall be paid a yearly salary in 
lieu of fees in the sum of $1,000.00 to be paid quarterly." 

It is stated· that under this ordinance and under the Jaws of the state, the 
mayor tried many cases for the violation of state statutes in his capacity as 
ex officio justice of the peace. That in cases tried before him for violation 
of the state statutes he filed a claim against Floyd county for the fees and 
collected same. 

The question is presented whether he is entitled to retain these fees, and 
if not, whether they belong properly to the city of which he was mayor or to 
the county. 
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Section 5670 of the Code is as follows: 
"Salaries in lieu of fees. It may be provided by ordinance that any city or 

town officer elected or appointed shall receive a salary in lieu of all other com
pensation; and in such case such officer shall not receive for his own use any 
fees or other compensation for his services as such officer, but shall collect ihe 
tees authorized by law or ordinance, and pay the same as collected, or as pre
scribed by ordinance, into the city or county treasury, as the case may be." 

Under the ordinance above quoted and under this section of the Code, the 
mayor would not be entitled to any compensation other than the $1,000 pro
vided for in the ordinance. The ordinance provides that he shall receive a 
yearly ilalary in lieu of fees. See Report of Attorney General for 1925-1926, 
page 252. 

The question whether fees heretofore collected by the mayor in state cases 
tried before him, that is, in cases arising under the state law rather than 
under city ordinances, should have been turned over by him to the city treas
urer or the county treasurer, is a more difficult question. 

In the case of Labor vs. Polk County, 70 Iowa, 5·68, under the statutory law 
prevailing at that time and under a city ordinance applicable to that particular 
case, it was held that a police judge, though he was paid a salary, could 
recover of the county such fees as the county was liable for under Section 380G 
of the Code in criminal cases where the prosecution failed or where such fees 
could not be made from the persons liable to pay the same, such fees being 
then payable to the city treasurer. 

In the case of City of Des :VIoines vs. Polk County, 107 Iowa, 526, it is held 
that where a city has so prescribed by ordinance it may maintain an action 
against the county for fees earned by certain of its officers in vagrancy cases. 

It is the opinion of this office that under Section 5670, as it no\v stands, 
the fees payable to the mayor acting as ex officio justice of the peace in cases 
where he receives a salary in lieu of other compensation for his services, are 
due the county rather than the city. The words of the statute, "shall collect 
fees authorized by law or ordinance, and pay the same as collected, or as pre
scribed by ordinance into the city or county treasury as the case may !Je," 
allows no other construction. Clearly, in all cases arising under city ordinances, 
the city would receive the fees. In cases arising under the state law where 
the mayor's jurisdiction as an ex officio justice of the peace is invoked, the 
same statutes and rules would apply as are applicable to a justice of the peace. 
He is, in fact, acting as a justice of the peace rather than mayor in such 
cases. Section 5665 of the Code refers to the fees of the mayor when "dis
charging the duties of a ju~tice of the peace." In the trial of state cases he 
is not acting as mayor but is acting as a justice of the peace, the state law 
having clothed him with this power. 

Under Section 13403, the mayors are made magistrates within their res.pec
tive counties. Section 13404 fixes the pJwer of magistrates. The mayor, acting 
as a magistrate or justice of the peace, exercises jurisdiction beyond the power 
of the city council to confer upon him. It might be argued that since the city 
pays his whole salary the city should be entitled to any fees he may earn, 
and that would appear to be true except for the words, "city or county treasury 
as the case may be," in Section 5670. If it were not the intent of the legisla
ture that such fees should be paid into the county treasury, surely, the words 
"or county treasury" would not be a part of the statute. 

Another question is presented by your letter as follows: 
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"Should the fine assessed by a mayor or police judge against violators of 
state statutes be paid into the city treasury or should the same accrue to the 
benefit of the school fund, as provided for like cases which are handled by a 
justice of the peace." 

It is the opinion of this office that such fines should be paid into the county 
treasury for the benefit of the school fund. 

MUNICIPALITY. PRINTING OF NOTICE OF SALE OF BONDS (OFFICIAL 
NEWSPAPER OR NOT): When a city or town is issuing bonds does the 
notice for the sale of such bonds and other printing in regard to their issue 
have to be published in an official newspaper as designated by the board of 
supervisors or can this printing be done in any newspaper of general circu
lation? 
September 15, 1933. .{U(litor of State, Des Moines, Iowa: This will aclmowl

edge receipt of your favor of the 12th inst., in which you ask the following 
question: 

"When a city or town is issuing bonds, does the notice for the sale of such 
bonds, and other printing in regard to their issue have to be published in an 
'official newspaper' as designated by the board of supervisors or can this print
ing be done in any newspaper of general circulation in the dty or town?" 

The following statute controls with reference to the notice of sale: 
"1172. Notice of sale. When public bonds are offered for sale, the official 

or officials in charge of such bond issue shall, by advertisement· published for 
two or more succes~ive weeks in at least one official newspaper of the county, 
give notice of the time and place of sale of said bonds, the amount to be offered 
for sale, and any further information which may be deemed pertinent." 

Section 117 4 provides that any or all bids may be rejected and the sale may 
be advertised anew in the same manner. 

Section 352 of the Code·, provides that before any municipality shall enter 
into any contract for any public improvement to cost five thousand dollars or 
more, the governing body proposing to make such contract shall adopt pro
posed plans and specifications for proposed form of contract, etc., and give 
notice thereof by publication in at least one newspaper "of general circulation 
in such community at least ten days before said hearing." 

Section 363 provides that before a municipality shall institute proceedings 
for the issuance of bonds or evidence of indebtedness, etc., notice shall be 
published at least once in a newspaper of "general circulation" within such 
municipality at least ten days before the meeting at which it is proposed to 
issue such bonds. 

You will note from these sections that in some instances the official news
paper is designated and in the others a newspaper of general circulation in 
the city or town. In such matters the statute covering the particular case 
should be strictly followed. 

MUNICIPALITY. BIDS FOR PURCHASE OF CARS: It would be permissible 
to advertise for bids through the newspapers or by letter, personal method or 
oral communication. There is no legal requirement that the low priced car 
or the low bid be accepted if there is a difference in quality and in the require
ment of the city. 
September 18', 1933. Auditor of State, Des Moines, Iowa: This will acknowl

edge receipt of your letter of the 12th inst., in which you present the following 
questions: 

"In purchasing cars for use of the city must these cars be advertised for 
or is it permissible for the purchasing agent to ask various companies to sub
mit bids, when authorizetl to do so by the council'? Would not thi& latter prac
tice tend to limit the bidding to some extent?" 
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In answer to this question you are advised tint the purchasing agent would 
be controlled in his action !Jy the ordinances of the city, and so far as the 
state law is concerned, it would be permissible to advertise for !Jids through 
the medium of the newspapers, or a more direct and personal method, by letter 
or oral communic::ttion asking the various companies to submit their bids. 
The latter practice might tend to limit the bidding to some extent but would 
not necess::trily do so. 

Your second qeestion is as follows: 
"If bids are asked for a six-cylinder, four-door t~·pe sedan, must the low 

priced car or the low bid be accepted or can a more expensive car be purchased?" 
There is no legal requirement that the low priced car or the low bid be 

accepted if there is a difference in quality and in the requirements of the city. 
The lower priced car at the lower bid might be a very inferior article and not 
such as to meet the requirements of the city, in which case the purchasing 
agent, in the exercise of sound discretion, would be justified in rejecting the 
lower priced and inferior article in favor of a higher priced artide which 
meets the requirements of the case. 

COUNTY SUPERVISOR: Candidates: Questionnaire: Legality of same. 

September 18, 1933. Commissioner of Labor, Des .Moines, lo1ra: This will 
acknowledge receipt of your request, of the sixteenth inst., for the opinion 
of this Department, on the following question: 

The following questionnaire was submitted to candidates for supervisor in 
an Iowa county. The candidate elected answered all questions in the affirma
tive. The defe::.ted candidate was doubtful as to the legality of Questions No. 2 
and No. 4 and for that reason did not sign the questionnaire. 

Would the answering of Questions No. 2 and No. 4, in the affirmative, by 
the candidate, later elected, disqualify him for the office'? 

"1. Do you favor the repeal of the secondary road bill and the return of 
maintenance and construction funds to township officers? 

"2. Are you in favor of a reasonable cut in the salaries of the various county 
officers, including county engineer, board of supervisors, etc.? 

"3. Are you willing to consider the elimination of unnecessary deputies, we 
suggest deputy county superintendent, co_unty recorder, county clerk and other 
officers? 

"4. Are you in favor of the reduction in the number of meetings of the 
board of supervi~ors and after a certain number have been held the balance 
to be without pay? 

"5. Are you willing to discontinue the practice of allowing more than one 
member of a family to serve as a county official, including board of super
visors?" 

I have gone over these questions and I am of the opinion that the only one 
of the five questions, which is objectionable, is Question No. 4, which relates 
to the number of me9tings of the Board of Supervisors and after a cert9.in 
number have been held, the balance to be without pay. 

The case of Carrothers vs. Russell, 53 Iowa, 346, is a case that came to our 
Supreme Court on appeal from Jasper county. The facts are as follows: 

At the October election, 18"78, the parties were candidates for the office of 
recorder of the county. The appellee received twenty-five hundred and twenty
three votes, and the appellant received twenty-six hundred and twenty-five, 
being a majority of one hundred and two. The appellee contested the election 
upon the ground that the appellant offered to the electors of the county, for 
the purpose of procuring his election, a bribe. The alleged offer of a bribe 
consisted in the f~ct that at the political convention at which the appellant 
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was nominated as a candidate for the office, a resolution was passed in these 
words: 

"Resolved, that in view of the general reduction of wages, and incomes, a 
general reduction of the salaries of all public officers, and a reduction of the 
contingent expenses of Jasper county is imperatively demanded; and, as the 
Republican legislature of our state has refused to take any steps toward reduc
tion by law, we, therefore, to give expression to our desire in this direction, 
pledge our nominee for clerk, and require him, to conduct his office for the 
yearly salary of $1,500, without any compensation for so-called 'extras,' and that 
he pay his own deputy out of his salary; and that the recorder pay into the 
contingent fund all fees in excess of $1,000 a year." 

The appellant was present at the convention and participated therein, and 
then and there, aft~r receiving his nomination, with knowledge of the action 
of the convention in passing the resolution, stated publicly to the convention 
that he would abide by the resolution, and would pay into the treasury of 
Jasper county, for the benefit of the electors, all fees which should be received 
by him in excess of $1,000 per annum, and pay all expenses of his office out of 
the $1,000; that the fees of the office amounted to more than $2,000 per annum, 
as the appellant knew, and that it was his intention to offer to the electors 
more than the sum of $1,000 for each year, as a bribe to induce the electors 
to vote for him and elect him to office of county recorder. 

In the trial of this case in the lower court, there was a judgment in favor 
of the contestant, who was the appellee on appeal. There was also evidence 
that appellant made the same promise as was contained in the resolution to 
different voters during his candidacy for the purpose of indu-~ing them to 
vote for him, and that at least one voter was thereby induced to vote for him. 
It was also shown by evidence at the trial that the fees of the office had been 
for many years largely in excess of one thousand dollars ($1,000.00) a year, 
and that the appellant knew this to be a fact. 

The court, in his instructions, stated, in part, that if the evidence showed 
that one of the parties had publicly endorsed the resolution of the convention 
and had pledged himself to carry out the same; that the resolution was circu
lated throughout the county, and was used as an argument by a candidate 
and by his friends for the purpose of inducing the electors to vote for him, 
that he would be disqualified from holding the office and if a finding wus 
made tint such a course of procedure was followed that he was not entitled 
to the office. , The court also stated, in his instructions, that promises to people 
by candidates for public office, that if elected they will practice a rigid e~on
omy in the expenditur2s of their several departments or offices, are unobjec
tionable, and if the successful candidate fulfills his pledges, he is entitled to 
praise and commendation, as in such a case the candidate only promises to 
perform a legal and moral duty. But the proposition contained in the reso
lution has an entirely different aspect, as it contains more than a promise of 
rigid economy and is a distinct proposition to the electors that if they will 
elect a particular candidate he will donate all fees received from the office, 
in excess of a certain sum, to the taxpayers of the county by paying the same 
into the county treasury; that su~h a proposition introduced into elections 
would be a mischevious element very nearly allied to bribery; that if a candi
date indorsed the resolution and pledged himself publicly and privately th::~t, 

if elected to the office, he would carry out _the proposition, he would be dis
qualified from holding the office, regardless of how many or how few voters 
were changed thereby. The court further said, in his instructions, that there 
can be no difference between the sale of an office for a valuable consideration, 
and the disposing of it to the person who will perform its duties for the lowest 
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compensation, such a practice being inconsistent with sound public policy and 
tends to corruption, in that it diverts the attention of the electors from the 
personal merits of the candidates to the price paid or the cheapness of the offer 
and if allowed, there would be great danger of offices being filled, not by those 
best qualified, but by those whose purses enabled them to obtain it. 

The giving of these instructions, by the court, was assigned as error in the 
appeal to the Supreme Court and the question presented on appeal was as to 
whether a promise by a candidate for a county office to pay into the public 
treasury, if elected, a part of his compensation, where such promise is made 
to voters with the intent to induce them to vote for him, should be held to 
disqualify him to hold the office. · 

The Supreme Court affirmed the decision of the lower court and Chief 
Jus.tice Adams, in writing the opinion of the court, states, as follows: 

"It is true an offer to pay money into the public treasury is not in one sense 
an offer to pay money to an elector, the money in the tmasury being public, 
and not individual, property. But nearly all electors are t'lxpayers, and an 
offer to pay money into the public treasury, with the intent by such offer to 
influence the electors to elect to office the person making such offer, has all the 
effect of a bribe. It has also all the objectionableness of the offer of a bribe, 
and must be deemed to be such, within the meaning of the statute, unless it 
is saved from that character in view of the demands of the public interest. 

"It is by no means improbable that the convention which passed the resolu
tion, and the incumbent who indorsed it, did so upon the supposition that the 
public interest demanded a reduction in the compensation allowed by law to 
the person filling such office. It may be, indeed, as was claimed, that the com
pensation allowed was larger than it ought to be, but this is a question for 
the legislature alone, and not for the courts, not even for the electors, except 
as they may express their will through the legislature." 

The court cites a Wisconsin case, 36 \Vis., 224, in which the court said: 
"If the course pursuer! by the relator shoulr! receive judicial sanction, it is 

more than probable that all those public offices which are deemed desirable 
would in time become the objects of pecuniary bids or offers, and in m3ny 
cases would be bestowed upon the highest bidders, without much regard to their 
fitness for the positions thus purchased by them. At least such would be the 
inevitable tendency." 

I have gone somewhat into detail in this case because it seems to be in point 
with the question raised, in No. 4 of the questionnaire. You will note that 
Que3tion No. 4 states that after a certain number of meeting-s lnd been held, 
the balance are to be without pay, which puts it into the same category as the 
Jasper rounty case, by reason of the fact that the money for the meetings, 
after they re'lch a certain number, would be retained and would augment 
the amount of money in the treJ.sury. 

In my opinion, if this questionnaire, signed in the affirmative, by a canrlidate 
for office, was given general circulation throughout the political subrlivision 
which he would represent and if the candidate for such an office plerlger! him
self both publicly and privately to electors that he would abide, if elected, 
by such a practice, that he would be disqualified to hold this office in the 
eYent that he was elected to the office. The remedy for the defeated candidate, 
under such a statement of fa~ts, who did not subscribe to a proposition, such 
as set out in Question No. 4, would be to contest the election on this ground. 
If the evidence would show the proposition to be as outlined in the Jasper 
county case, undoubtedly, there could easily be a finding tint such a candidate 
was disqualified to hold the office. 

j 
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AUTOMOBILE REGISTRATION FEE'S: Assignment: Restricted deposits of 
J. K. Fear, County Treasurer: Board of Supervisors: Hamilton County: 
Resolution. 
September 19, 1933. Treasurer of State, Des Moines. Iowa: This will ac

knowledg-e receipt of your Jetter of the sixteenth inst., with enclosure of reso
lution adopted by the board of supervisors and the county treasurer of Ham
ilton county, in which you request the opinion of this Department on the 
following matter: 

L. L. Doolittle, auditor of Hamilton county, has forwarded to you a resolu
tion, adopted by the board of supervisors and the county treasurer of Hamilton 
county, which is an assignment of automobile reg-istration fees in the amount 
of $61,333.40 and represents the restricted de-posit of J. K. Fear, county treas
urer, and is on cteposit in the Farmers National Bank of Webster City. The 
said banking institution has been operating under Senate F'ile No. 111 since the 
National Banking Holiday, which startect on March 3, 1933, and is now in the 
process of being reorg-anized, in accorctance "'ith Chapters 157, 158, 159 and 
160, Acts of the 45th General Assembly. 

Should you, as State Treasurer, accept the above assignment? 

Section 4999, Code of Iowa, 1931, allocates motor vehicle funds to a specific 
purpose and directs how said funds shall be credited by the Treasurer of 
State to several funds; a percentage of the g-ross fees and penalties thereon, 
to a maintenance fund for the state highway commission; a percentage of the 
gross fees and penalties thereon, to a maintenance fund for the motor vehicle 
department; and, the b:tlance of said money, less the collection fee of fifty 
cents retained by the county treasurer on each registration, less the one per 
cent received by the department as a reimbursement fund from which to pay 
refunds, to the primary road fund. 

Section 5003 is as follows: 
"Cash balance. The treasurer of state shall maintain in the state treasury, 

of the money collected as in this chapter provirlect, a cash balance sufficient 
to PJY the anticipated expenditures by the highway commission for the ensuing 
month, exclusive of the amount in the functs provided for in subsections 1 and 
2 of Section 4999. ·when necessary to restore the cash balance in the state 
tre3sury, he shall draw upon the treasurer of each county of the state in pro
portion to the amounts in their possession, re.spectively, a sum sufficient in 
the aggregate to restore said cash balance. Such drafts shall be honored by 
the treasurer of each county upon presentation." 

You will note in the second sentence of the above cited section the mandatory 
provision, relative to drawing upon the treasurer of each county anfl also in 
the third sentence, the mandatory provision, relative to the honoring of drafts 
hy the treasurer of each county upon presentation. 

lYe also desire to call your attention to Sedion 5003-c1, which relates to the 
estimate to be furnished to you in writing by the auditor of the state highway 
commission, relative to the expenctitures to be uncle during- the .current month. 

Also, see Section 5011, with reference to the duties and liabilities of the 
county treasurer ·and Section 5013, of the Code, with reference to reports and 
remittances to tie made by the county treasurer. 

We note that this is a national bank and is, undoubtedly, at this time, in 
the hands of a conservator, in accordance with the chapters of the Acts of 
the 45th General Assembly, referred to herein. 

In a situation, such as is presented, we do not feel that yon would be justified 
in accepting the enclosed assignment. There is a duty imposed upon the 
county treasurer to collect these funds and this duty cannot be transferred 



370 REPORT OI<' THE ATTORNEY GENERAL 

by assi;;nment to you, as such an assignment would be a changing of the 
collection agency, which is not contemplated in the law. 

Also, for the additional reason that there are certain mandatory duties im
posed upon you by these Code sections with reference to these funds. 

STATE PARK COTTAGE SITE: Deeding of riparian rights: Right of tres
pass: Contract for lot. 
September 20, 1933. State Fish and Game Commission, Des J!oincs, Iou·a:. 

This will acknowledge receipt of your request for two opinions, under d~lte 

of the fifteenth inst., one with enclosure of Contract for Lot in State Park 
Cottage Site, on which you ask for an opinion from this Department. We 
will answer both of these questions, as, apparently, each communication raises 
the same question. 

In the development of various lake projects, we are confronted with the ques
tion of whether or not the deeding of the riparian rights on a strip of pro
posed lake shore to the State of Iowa includes the right g-iven to the state in 
matters of trespass. In one particular instance, the shore line land will extend 
back from the water's edge approximately 150 feet. It is planned to permit the 
erection of cottages within the 150 feet and before deeding this land to the 
state, the prospective cottagers desire to know if the public in general 1Yould 
be permitted to trespass on the land bet\Yeen the cottage and the lake. 

In the opinion of this Department, this raises several questions, the first 
being in the case of a conveyance of land to the state, which would be in its 
nature a gift, which, we understand, is the case in the matter referred to. 
In Chapter 87, Code, 1931, entitled, "Board of Conservation and Public Parks," 
Section 1803, provides, in part, as follows: 

''Title to lands. The title to all lands purchased, condemned, or donated, 
hereunder, for park or highway purposes, shall be taken in the name of the 
state * * * *" 
and Section 1804 provides: 

''Gifts. The board of conservation with the written consent of the executive 
council, may accept gifts of land or other property, or the use of lands or other 
property for a term of years, and improve and use the same ss public state 
parks." 

However, Section 1805 states, as follows: 
·'Conrlitions-lancls. The conditions attached to a gift shall be entered in 

writing as part of the record of the title by which the state takes the lands, 
and shall be inscribed upon any chart, map, or description of said park if the 
conditions are made by the grantor in lieu of money as a consideration paid 
by the state." 

These Code sections lead us to the conclusion that where a gift of land, 
such as you have outlined in your question, is made to the state, the donor 
may prescribe certain conditions relating to the use for which the land is to 
be put and if the state, through the Executive Council, accepts the gift, it is 
done in keeping with the conditions imposed by tho donor. In other words, 
those donating such a tract of land as you have described could set apart a 
certain portion of this land whereby the public would have access to the lake 
and this designated part would be the only part that the general public could 
usc in reaching the lake without becoming trespassers. It would then be a 
question for the Executive Council as to whether or not they would grant 
the Board of Conservation and your Commission the right to accept it with 
the conditions imposed and if it were accepted, 'the state would have to respect 
the conditions imposed in the gift. The general remedy for trespassing would 
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then apply to that part of the donated ground and Chapter 582, Code, 1931, 
entitled, "Malicious ~lischicf allll Wilful Trespass" would ap]Jly, 

In connection with access to public property, eminent donuin am! the right 
of condemnation should be tal,en into consideration, as the law respecting 
such procedure c:m always be invoked by the state, except in a situation as 
above outlined with reference to a gift to which conditions are imposed, as 
outlined. 

In the enclosed Contract for Lot in State Park Cottage Site, Division ( 4), 
Subdivision (a), states as follows: 

"a. There is reserved to the State of Iqwa and the State Conservation Board 
all of the riparian and shore line rights conferred by the statutes of Iowa upon 
the said State Conservation Board for the regulation and control of lakes and 
streams within the boundaries of State Parks." 

\Ve also wish to call your attention to Division (4), Subdivision (h), which 
states: 

"h. The use of the cottage site tract shall be in harmony with the rules and 
regulations of the State Board of Conservation for the use of State Parks. 
The park guards or other peace officers shall have the same power and authority 
to preserve the public peace within the cottage site tract as is conferred upon 
them by law for such purpose in State Parks." 

These quoted subdivisions, in our opinion, are a reservation set aside for the 
state for public use, which woulll give access to the lake to the public. In a 
case where the donors wish to make a reservation for cottage sites, as would 
seem to be the case in a sale under the enclosed contract, they have, under 
the quoted paragraphs, reserved the right and power to confer upon the state, 
judsdiction and control for public use, such part of the shore line and to such 
depth as may be agreed upon between the donors and the state at the time 
the deed is executcxl and delivered. In other words, any one who would pur
chase a lot by the enclosed contract takes a deed with a provision contained 
therein that those donating the land for the State Park have reserved a right 
to give to the state a certain amount of shore line in keeping with any agree
ment which may be made between the donors and the State of Iowa. 

MUNICIPALITY. BIDS ON MATERIAL OR SUPPLIES: It is not mandatory 
that the low bid be accepted. In case the low bidder is an out-of-town con
cern, and there is no .difference in the quality of the commodity to be fur
nished, the low bid should be accepted. There is no requirement in the law 
that the home concern be given advantage. It is a matter of policy. 
September 20, 1933. Au!litor of State, Des Moines. Iowa: In behalf of one 

of your examiners, :\Ir. DeHart, you have submitted to this office the following 
questions with request for an opinion thereon. 

1. In advertising for bids for supplies or material, is It mandatory that the 
low bid in each case be accepted, provided that the low bidder is a reliable 
concern? 

2. In case the low bidder is an out-of-town concern, must the city council 
accept this bid?' Has a council authority to pass a resolution that no out·of
town bids be considered if the same material can be purchased in the town 
which is advertising for bids? Is the home concern to be given any advantage 
over an out-of-town concern? 

In answer to the first question, yon are advised that it is not mandatory 
that the low bid in each case be accepted, provided the low bidder is a reliable 
concern. It would be the duty of the city council or purchasing authority to 
accept the low bid, all other things being equal, providing Chapter 62·B1 of 
the Code is not violated. That chapter requires a preference to be given Iowa 
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products, material, supplies and provisions when they are found in marketable 
quantities in this state and are of a quality reasonably suited to the purpose 
intended and can be secured without additional cost over foreign pr~ducts or 
products of other states. It cannot be laid down as a mandatory rule, how· 
ever, that the low bid in each case must be accepted, providing the low bidder 
is a reliable concern for the reason that Iowa-made goods must be given a 
preference where possible under the chapter above referred to, and the pur
chasing committee must also take into consideration the quality of the goods 
or material to be furnished. Considerable is left to the discretion of the 
buying authority as to the quality of the article to be purchased. If the low 
bidder were a reliable concern but its product should not be comparable to that 
of other bidders, its bid should not be accepted . 

. The second question is divided into several parts, the first of which is as 
follows: 

In the case the low bidder is an out-of-town concern, must the city council 
accept this bid? 

As a general proposition, and assuming that there is no difference in quality 
of the commodity to be furnished, the low bid should be accepted. 

As regards the second part of this question: 
Has the council authority to pass a resolution that no out-of-town bids be 

considered if the same material can be purchased in the town which is adver
tising for bids? 

We incline to the opinion that such an ordinance would be a discrimination 
against the taxpayers of the city if not contrary to the state law. A situation 
could be imagined where there would be one bidder within the city and sev
eral bidders within the state but outside the city. If the bidder located in 
the city knew that his bid must be accepted he could make a bid outrageously 
high knowing that it could not be turned down, and while this would be of 
great advantage to him personally, it would be of great disadvantage to the 
taxpayers of the city. 

The third division of this question: 
Is the home concern to be given any advantage over an out-of-town concern? 
The answer is that there is no such requirement in the state law. That is 

a matter to be determined by the city couneil in the exercise of its sound 
discretion. As a matter of local loyalty, of course, all other things being 
equal, the poliry should be to favor the home concern, but the law does not 
so require. 

The provisions of Chapter 62-B1 apply to all parts of question two. 

BOARD OF PAROLE: AUTHORITY OF GOVERNOR TO GRANT PARDONS: 
"All that Section 3817 requires is that you present the matter to, and obtain 
the advice of, the Board of Parole before granting the pardon. It is not 
required that you act on the advice." 
September 20, 1933. Governor of Iowa, Des "i!rfoines, Iowa: We have before 

us an application for a pardon executed by Thomas Jose,ph :\1cDonald. At the 
time this ap,plication was transmitted to us by your secretary, Miss Johnson, 
she gave us the following statement of facts: 

"McDonald is now serving a jail sentence. While he was serving this sen
tence, he was convicted of a charge of breaking jail and was sentenced to 
serve one year in the reformatory and to pay a fine of $300.00. Your question 
i8 whether you have authority under the constitution and the laws of this state 
to grant a pardon to this young man, or whether it is necessary for the matter 
to be presented to the Board of Parole." 
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Article 4, S~tion 16, of the Constitution of Iowa, in so far as it applies 
to pardons, is as follows: 

"The Governor shall have power to grant reprieves, commutations and par
dons, after conviction, for all offenses except treason and cases of impeach
ment, subject to such 1·egulations as may be provided by law. * * *" 

You will note the italicized portion of the above quotation. In other words, 
the Constitution grants the Governor power to grant pardons, but such par
dons are granted subject to such regulations as may be provided by law. 

Section 3817 of the Code of 1931 provides as follows: 
"After conviction for a felony, no pardon or commutation of sentence shall 

be granted by the governor until he shall have presented the matter to, and 
obtained the advice of, the board of parole, but he may commute a death sen
tence to imprisonment in the penitentiary for life, without making such refer
ence or obtaining such advice." 

All that the above quoted section requires is that you present the matter 
to, and obtain the advice of, the Board of Parole before granting the pardon. 
It is not required that yon act on the advice. Such a statute would be in 
direct conflict with Article 4, Section 16, of the Constitution. In fact, the 
Legislature would not have authority to prohibit the granting of pardons by 
the Governor. The only purpose of Section 3817 of the Code is to require 
the Governor to obtain all the facts from the Board of Parole and obtain their 
advice before he acts. If, after obtaining all the facts, he should be of a 
different mind from the Board of Parole, he would have authority under the 
Constitution of this ,state to act contrary to the advice of the Board. For 
instance, the Board might recommend that the pardon be granted, and yet 
the Governor would have a right to refuse to grant it. On the other hand, 
if the Board should advise against such action, it would not be binding on 
the Governor. As we before stated, the purpose of Section 3817 is to require 
the Governor to obtain all the information and advice he can before he acts. 

TAXATION. MANDATORY MAINTENANCE LEVIES, provided for in 4644-
cll: Paragraph 2 of Section 4644-cll as amended by 45th General Assembly 
now provides that the board of supervisors may levy a tax of not to exceed 
12 mills on the dollar. The last three lines of Section 21 of Chapter 121, 
Acts of 45th General Assembly striking the words seven and one-half and 
substituting the words one and seven-eighths, held to be of no effect. 
Se.ptember 21, 1933. State ComzJtroller, Des Moines, Iowa: This will ac-

knowledge receipt of your letter of the 28th ult., with reference to the meaning 
and effect of Section 4644-cll and other sections of the Code of 1931. 

Section 4644-c12 was repealed by Chapter 70 of the Acts of the 45th General 
Assembly which repeal was effective by publication on February 2, 1933. There
after and on March 30, 1933, and after said Section 4644-c12 was repealed in 
toto Chapter 121 of the Acts of the 45th General Assembly was enacted con
taining Section 22 wl1ich purported to amend Section 4644-c12 by striking 
from line four thereof the word "twelve" and substituting therefor, the word 
"three." This Section 22 does not revive or re-enact Section 4644·c12. The 
most it purports to do is to strike out the word "twelve" and substitute there
for, the word "three." 

Your letter relates more particularly, however, to Section 4644-c11. In the 
Code of 1931, prior to any enactment by the 45th General Assembly, paragraph 
two of Section 4644-cll read as follows: 

"2. A tax of seven and one-half mills on the dollar on all taxable property 
of the county except on property within cities and towns." 
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Thereafter and on F'ebruary 2, 1933, Chapter 70 of the Acts of the 45th Gen
eral AssemiJly became effective amending said paragraph 2 so a~ to nulw it 
read as follows: 

"2. A tax of not to exceed twelve mill~ on the dollar, etc." 
Thereafter and on :\larch 30, 1933, Chapter 121 of the Acts of the 45th Gen

eral Assembly bec:1me effective by publication, Section 21 thereof amending 
Section 4644-cll by striking from line eight the words "seven and one-half" 
and substituting therefor, the words "one and seven-eighths." 

There is an apparent incongruity in this amendment which strikes out the 
words "seven and one-half" for the reason that the words "seven and one-half" 
had been stricken out by subsection 3 of Section 1 of Chapter 70, Acts of the 
45th General Assembly, and the words "not to exceed twelve" inserted in lieu 
thereof. It will be apparent that the words "seven and one-half" cannot be 
stricken from a paragraph which reads, "a tax of not to exceed twelve mills 
on the dollar, etc." 

Section 21 of Chapter 121 was made to apply to Section 4644-cll as it stood 
prior to the amendment of Chapter 70. On the one hand it might be said that 
the striking of the words "seven and one-half" from the statute in which such 
words do not appear and inserting in lieu thereof the v.-ords "one and seven
eighths" would amount to a mere Jmllity. In other words, there is an attempt 
to make a substitution which cannot be made for the reason that the words 
"seven anti one-half" are not in the statute, and therefore, nothing can be 
substituted in their place as they have no place. 

To illustrate further, take paragraph 2 of Section 4644-cll as amended by 
Chapter 70 before referred to, which reads as follows: 

"2. A tax of not to exceed twelve mills on the dollar on all taxable prop
erty in the county except on property within cities and towns." 

The words, "seven and one-half" cannot be stricken therefrom because such 
words are absent and the words "one and seven-eighths" cannot be inserted in 
lieu <!f the words "seven and one-half," but assuming that they were inserted, 
they would add nothing but confusion and uncertainty to the section. The 
words, "one and seven-eighths" could not be substituted for the words "not 
to exceed twelve" for that would be in violation of the plain language of the 
attempted amendment. 

It was clearly the intention of the legislature in the enactment of Section 21 
of Chapter 121 of the Acts of the 45th General Assembly to insert the word 
"three" in lieu of the word "twelve" in paragraph 2 of Section 4644-c11. While 
this was their intention, they did not do that thing. This would seem to 
leave two possible courses to pursue. The first, to disregard the last three 
lines of Section 21 of Chapter 121 and read paragraph 2 of Section 4644-cll 
as follows: 

"2. A tax of not to exceed twelve mills on the dollar, etc." 
Second, to carry out the intention of the legislature which was not expressed 

by any specific enactment as far as the matter in question is concerned, by 
inserting in practice, at least, the word "three" in lieu of the word "twelve." 
The fact that the words "not to exceed twelve" appear in paragraph 2 leaves 
the matter to the discretion of the board in certain cases and a liberal and 
spendthrift boJ.rd 1night take advantage of the situation and levy the full 
twelve mills if no limitation may be found in the law. 

In the enactment of Chapter 121 of the Acts of the 45th General Assembly, 
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the legislature intended and undertook to provide that all property subject 
to taxation shall be assessed at its actual value, and in the same chapter under
took and intended to provide that the millage rate should then be cut to one
fourth of what it ·previously had been. 

It is our opinion that this object was not accomplished, at le:1st in expres~ 
terms, as regards paragraph 2 of Section 4644-cll, for the reasons set out 
above. In Section 88 of Chapter 121 an attempt was made to adjust the milhge 
rate to the revised system of assessed valt'ation. This section contains the 
provision, "other than the foregoing sections." Were it not for that clause 
the twelve mills would be reduced to three. 

It is our opinion, that in practice, paragraph 2 of Section 4644-cll should 
be read as follows: 

"2. A tax of not to excee!l three mills on the <lollar on all taxable property 
in the county except on property within cities and towns." 

TAXATION: INTEREST OR PENALTY: "The County Treasurer should not 
accept the amount of the tax plus 6 per cent interest in full settlement, for 
the reason that the statute provides that upon failure to pay the tax, as 
provided therein, it shall draw three-fourths of 1 per cent a month interest." 
September 2.2, 1933. State Board of Llsscssment and Rcvie1v, Des Moines. 

Io1ca: During the latter part of August, you called the writer to your office 
to attend a conference relative to taxes on the Chicago, Rock Island & Pacific 
Railway Company, at which time the following proposition was presented: 

"On March 3, 1933, the National Bankruptcy Act was amended including. 
among other things, what is known as Section 77, concerning reorganization of 
railroads engaged in interstate commerce. Under Paragraph A thereof it is, 
among other things, provided: 

"'Any railroad corporation may file a petition stating that the railroad cor
poration is insolvent or unable to meet its debts as they mature, and that it 
desires to effect a plan of reorganization. The petition shall be filed with the 
court in whose territorial jurisdiction the railroad corporation during the 
preceding six months or the greater portion thereof has hJd its principal 
executive or operating office, and a copy of the petition shall at the same time 
be filed with the Interstate Commerce Commission, herein1fter called Com-
mission. * * * *' · 

"By Paragraph N of the same section it is provided: 
"'In proceedings under this section and consistent with the provisions there

of, the jurisdiction and powers of the court, the duties of the debtor, and the 
rights and liabilities of the creditors, and of all persons with respect to the 
debtor and his property, shall be the same as if a voluntary petition for 
adjudication had been filed and a decree of adjudication had been entered on 
the day when the debtor's petition was filed.' 

"Section 93, Subdivision J, U. S. Code· Annotated, provides: 
"'Debts owing to the United States, a state, a county, a district, or a munici

pality as a penalty or forfeiture shall not be allowed, except for the amount 
of the pecuniary loss sustained by the act, transaction, or proceedin~; out of 
which the penalty or forfeiture arose, with reasonable and attendant cost 
occasioned thereby, and such interest as may have accumulated thereon ac
cording to law.' -

"On June 7, ·1933, this Company filed in the District Court of the United 
States, Northern District of Illinois, E'astern Division in cause No. 53209, its 
petition in accordance with the provisions of Section 77 of the amendment to 
the Bankruptcy Act heretofore referred to, and on the same date the court, 
acting by Judge James H. Wilkinson, approved the petition as properly filed 
under Section 77 of the said Bankruptcy Act. Copy of the petition ~nd n 
certified copy of the order are attached to the copy of this communication and 
sent to cVIr. Hamilton with the request, however. that they be promptly returned. 

"By Chapter 124, Session Laws of the 45th General Assembly, which became 
effective on April 13, 1933, it is, among other things, provided: 
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"'Section 1. That the first half, or what is denominated in the statutes as 
the first installment, of all taxes payable in the year 1933 shall not be deemed 
delinquent until July 1, 1933, and may be paid at any time prior to said day 
without interest ns a penalty. Any penalty paid prior to the taking effect 
of this act shall be credited as a payment on the second installment. If said 
installment be not paid prior to said July 1, 1933, it shall draw, from April 1, 
1933, interest as a penalty, three-fourths (3/4) of one per cent (1%) per month 
until paid. 

"'Sec. 2. This act is deemed of immediate importance and shall be in force 
and effect from and after its publication in two newspapers of this state, as 
provided by law.' (Italicizing ours.) 

"By Section D404, Code of Iowa, 1931, the legal rate of interest is fixed at 
six per centum per annum on money after the same becomes due." 

Your question is whether the three-fourths of one per cent per month, as 
provided in Chapter 124 of the Acts of the 45th General Assembly, is to be 
construed as interest or a penalty. 

On September 1st, we received a letter or brief from the attorneys for the 
Chicago, Rock Island & Pacific Railway Company, outlining their view of this 
matter. In this brief they cited the case of N. Y. vs. Jersawit, 263 U. S., 493, 
in which case the Supreme Court of the United States had under considera
tion a statute of the State of New York imposing a franchise tax, which statute 
provided for the payment of the tax on or before January 1st of each year, and 
if not paid by January 1st, there was assessed a penalty of 10 per cent of the 
total amount of the tax, plus 1 per cent per month for each month the tax 
remained unpaid. The lower court held that the 10 per cent and also the 1 
per cent a month was a penalty and therefore not allowable under the 
Bankruptcy Act, but did allow the 6 per cent statutory interest to the date 
of the payment of the tax. The Supreme Court of the United States, in passing 
on the question, made the following pronouncement: 

"There can be no doubt that the additional 10 per centum charged for failure 
to pay by January 1 is a penalty, disallowed by the Bankruptcy Act, No. 57 j, 
but it is urged that the 1 per centum for each month of default is statutory 
interest, and that the state is entitled to that, and otherwise would be entitled 
to none. As the 1 per centum is more than the value of the use of the money, 
and is added by the statute to the 10 to make a single sum, it must be treated 
as part of one corpus and must fall with that. We "Presume th~t. in this event, 
the state does not object to receiving the simple interest allowed. That part 
of the order will stand." 

It will be noted, however, that the case cited by the attorney is not exactly 
in point, for the reason that the 1 per cent a month is added by the statute 
to the 10 per cent to make a single ·sum, and must therefore be treated as a 
part of one corpus. Such was the pronouncement of the Supreme Court of 
the United States in the case just cited. -

In the case of U. S. vs. Childs, Trustee, in Bankruptcy, of J. Menist Co., 
Inc. ( N. Y. 1924), 266 U. S., 304, 45· S. Ct., 110; 60 L. Ed., 299, the court had 
before it a federal .statute, which added the sum of 5 per cent to delinquent 
income tax and "interest at the rate of 1 per cent per month on the tax from 
the time it became due." In this case, the court held that the interest was not 
penal, but compensatory, and its allowance, on a claim by the government 
against a bankrupt, was therefore consistent with the statute. In passing 
on the question, the court made this statement: 

"The tax in this case is one on income; a burden imposed for the support of 
the government. Interest is put upon it and so denominated, distinguished 
from the 5 per cent as penalty, clearly intended to compensate the delay in 
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payment of the tax-the detriment of its non-payment, to be contingent during 
the time of its non-payment-compensation, not punishment." 

\Ve might add that in its opinion in this case, the court discussed fully its 
former opinion in the case of N. Y. vs. Jersawit, supra. 

Another case, upon which the Railway Company seems to rely, is In Re 
Brown (Ohio), 41 Fed. (2d Ed.), page 228. This is a case in which the County 
Treasurer of Fayette county claimed to be entitled to collect penalties on taxes 
due on certain real estate belonging to the bankrupt. The court allowed the 
tax with interest to the date of payment of the tax, but without penalty. The 
opinion in the case is very short, and does not furnish a very full statement 
of the facts. However, one would assume from the reading of the opinion 
that the statute in Ohio provides not only for interest but for a penalty on 
real estate tax, while on personal tax there is no provision for interest. As 
against this case, we wish to call your attention to the case of In Re Scheidt 
Bros. (Ohio D. C.), found in 177 Fed., 599; 23 A. L. R., 778. In this case 
the court had under consideration a statute imposing penalties for non-payment 
of delinquent taxes. The statute did not provide for interest on personal prop
erty tax, but merely for a penalty of 10 per cent remaining unpaid after 
August of each year, and further provided that the county treasurer should 
thereafter proceed to collect said taxes by distress or action, and that a further 
penalty of 5 per cent should be added for his use as compensation. In this 
case, the court held that the penalty takes the place of interest, and that for 
that reason the referee should have allowed the full amount of the tax, as well 
as the penalties. 

Our statute, Chapter •124 of the Acts of the 45th General Assembly, is in 
part as follows: 

"Section 1. That the first half, or what is denominated in the statutes as 
the first installment, of all taxes payable in the year 1933 shall not be deemed 
delinquent until July 1, 1933, and may be paid at any time prior to said day 
without interest as a penalty. Any penalty paid prior to the taking effect of 
this act shall be credited as a payment on the second installment. If said 
installment be not paid prior to said July 1, 1930, it shall draw, from April 1, 
1933, interest as a penalty, three-fourths ( 3/4) of one per cent (1%) per 
months until paid." 

It will be noted that neither this act nor Section 7214 of the Code of 1931, 
nor any other .statute of this state, provides for both interest and a penalty on 
delinquent real estate taxes. It will also be no:ed that Section 1 of Ch:J.pter 
124 just quoted provides that, if not paid by July 1st, the tax shall draw 
interest as a penalty. The question then resolves itself to whether this should 
be construed as interest or as a penalty. The Legislature used both terms, 
referring to it as "interest as a penalty." There is no other interest charged 
for the delay in making the payment, nor is there any other penalty charged. 
We are inclined to the opinion that the· Legislature intended this as interest, 
and that the words, "as a penalty," are merely surplusage. In fact, the 
Supreme Court .of the United States held in the case of United States vs. Childs, 
Trustee, supra, that the 1 per cent a month was not penal, but compensatory: 
In Ohio, the Federal Court allowed it, even to the extent of 15 per cent, when 
the statute actually provided for it as a penalty. In that case, it was construed 
as interest, ·because of the fact that the statute did not provide for any interest. 

It is therefore the opinion of this office that the County Treasurer should 
not accept the amount of the tax plus 6 per cent interest in full settlement, 
for the reason that the statute provides that upon failure to pay the tax, as 
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provided therein, it sh.lll draw three-fourths of 1 per cent a month interest. 
This amount should be demamled and no less an amount should be accepted 
a.s a full settlement until the court holds otherwise. 

OFFER TO BUY: Contract signed by both parties: Binding: One hundoed 
dollars of earnest money: Retention by real estate broker. 
September 23, 1933. Real Estate Com1nissioner, Des ll!oines, Iowa: This 

will acknowledge receipt of your letter of the sixth inst., with enclosure, in 
which you request the opinion of this Department, on the following proposition: 

"In most cities in Iowa, a real estate broker or salesman takes what is called 
an 'Offer to Buy,' a copy of which we are enclosing herewith. 

"This contract was signed by both sides and provides that when it is so 
executed, it becomes a valid and binding contract. In this case there was one 
hundred (100) dollars of earnest money paid, which was retained by the real 
estate broker. The purchaser then refused to go through with the deal. 

"The question we would like to have you answer, is-who is entitled to retain 
this one hundred (100) dollars of earnest money?" 

This matter comes before the Commission on written comphint and involves 
the question of whether or not there should be a hearing and if there hcts 
been a wrongful detention of money on the part of the broker, if this would 
be a ground for the revocation of his license to sell real estate under the 
Iowa laws. 

The enclosure, a so-called "Offer to Buy,'' is, when signed, a valid contract 
between the parties and the remedy for either party to the agreement in case 
of a failure to perform would be an action of specific performance or one for 
damages. 

In the event of a failure on the part of either party to carry out the terms 
of the contract, imposed upon them by the contract, is not a matter for the 
broker to determine nor is it a matter for your Department, as this is a matter 
for the parties to determine themselves and either party aggrieved could start 
an action for specific performance or damages. The one hundred dollars 
should be retained by the broker until the parties have adjusted their differ
ences. After the difference-s, if any, between the parties have been adjusted 
and the broker should then refuse to turn over the money, the aggrieved party 
could call the matter to the attention of your Department. It is our opinion 
that the question of the broker's commission is a matter entirely apart from 
the contract, under consideration. The broker, as in the ordinary case, should 
make his arrangements, with reference to his commission, with either party 
or could make it with both parties in the event that they were both advised 
of the fact that he was charging them both a commission. 

In accordance with a recent pronouncement of the Supreme Court of our 
state, in 247 Northwestern Reporter, 534, ·wareham vs. Atkinson, et a!., our 
Supreme Court states as a general proposition and also as the law, that there 
are four essential things that the broker must prove in an action to establish 
the right to be paid a commission. They are, as follows: 

(1) The contract upon which he bases his right to a commission; 
(2) that he produced a purchaser who was ready, willing, and able to pur

chase on terms satisfactory to the defendants; 
(3) that the purchaser was induced to enter into the negotiations and to 

make the purchase through the efforts of the plaintiff as ag-ent, in other words, 
that the plaintiff was the efficient moving cause of the sale; and 

0) th;1t there was an implied contract to pay commission or compensation 
for his services. 
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The right to a commission would be a matter for the broker nnd not for 
your Commission, as you are only concerned with misconduct on tho p:ut of 
the broker. In the instant matter, in the event that this matter is formally 
called to your attention, would be as outlined herein ( 1) if it is shown that 
the broker is wrongfully detaining money, after the parties to the contract 
have solved their difficulties, this would be a ground for the revocation of his 
licens'e to sell real estate under the Iowa law; and ( 2) your Department is 
concerned only with the question of whether or not the broker has conducted 
himself in accordance with provisions of the law, and this is the only matter 
presented by the above question over which you would have jurisdiction. 

FISH AND GAME COMMISSION: Injury of truck driver: Rock Island freight 
train: Industrial Commissioner: Claims for presentation: Legal status 
of this claim. 
September 25, 1933. S,tatc Fish ancl Game Commission, Des M oincs, Io1ca: 

This will acknowledge receipt of your letter of the twenty-second inst., in which 
you request the opinion of this Department on the following matter: 

A truck driver in the employ of the Commission was seriously injured when 
his truck struck a Rock Island freight train near Decorah. At the time the 
man was injured, he was engaged in official duties for the state. He was placed 
in the Decorah Hospital and is still a patient. An arrangement has been made 
with the Industrial Commissioner for the payment of compensation and we 
are now in receipt of the hospital bill and special nurses' bills, which total 
$599.25. We understand that the Workmen's Compensation Act includes the 
payment of hospital bills up to $300.00. We are about to prepare these claims 
for presentation to the Industrial Commissioner for his consideration, and 
the question has arisen as to whether or not the Fish and Game Commission 
is authorized to pay the amount over and above that allowed by the Industrial 
Commissioner? 

The expenses for this man are accruing daily at an amount of approximately 
$10.00 per day, and we are anxious to arrange for some form of settlement, 
and are wondering about the legal status of the payment of such. claims. 

The limitation placed on the amount which can be paid for surgical and 
medical services is stated in Section 1387, Code, 1931, and is, as stated by you, 
limited at $300.00. 

It is our understanding that this matter is now being handled under the 
·workmen's Con:pensation Act and particularly under Sections 1418, 1419 and 
1422 of the Code, 1931. It is our interpretation of the ·workmen's Compensa
tion .A,ct that settlement cannot be made until the extent of the disability can 
be legally determined. In other words-you state that this man is still in need 
of hospitalization and is, at present, in a hospital in Decorah, Iowa. 

After the extent of the disability is determined and settlement is made, 
which would limit the amount for hosp!talization, as stated, the difference in 
the amount actually paid for hospitalization and the amount allowed can be 
determined and a claim can be made to the Legislature for this amount. 

We find nothing in Section 1703-d12, which sets out specific powers granted 
hy the Lcgislatm'e to the Commission, which would allow the payment of the 
difference mentioned by your Commission. While Division ( 7), of this section, 
relates to the payment of salaries, wa?;es, compensation, traveling and other 
necessary expenses, we do not believe thJt this refers to a matter of this 
nature. 

\Ve are informed that another Departnwnt of State Govrrnment made such 
a claim prior to final settlement, at the last session of the Legislature, yet, 
we do not believe that this would be a proper procedure and that this claim 
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should not be made until settlement has been consummated under the Work
men's Compensation Act. 

TAXATION: "UNPLATTED LANDS": SCHOOL DISTRICT: "'Unplatted 
lands,' as used in subsection 1 of Chapter 125 of the Acts of the 45th General 
Assembly, means lands not platted within a city or town. There is nothing 
in the act which makes it mandatory that the certificate be filed at the. time 
the taxes are certified by the Secretary of the School District." 
September 25, 1933. County Attorne'Y, Belle Plaine, Iowa: We wish to ac

lmowledge receipt of a letter from your County Auditor, asking for an opinion 
on the following questions: 

"First, I would like for you to define just what is meant by 'unplatted lands' 
in subsection 1. Also, is this intended to cover the following classes of prop
erty: city waterworks that lies outside of city in another school district; 
county farm; properties owned by county in Oskaloosa and a few in outlying 
towns that have been taken over for support of poor. The Ottumwa Library 
owns 2 farms in this county which are exempt along with educational institu
tions. Would the dty of Ottumwa be liable for this tax? If Mahaska county 
is subject to tax on properties it owns in towns, would the valuation be com
puted on acreage basis, as provided in subsection 2? 

"Second, if. district does not file statement with certificate of taxes, or if 
district is late in filing taxes (after August 15th), does it disqualify said 
district in receiving this money? All of our school districts have filed their 
certificates of taxes and none have filed statements as provided in this chapter. 
Are these districts entitled to consideration under this law on the 1933 levy?" 

"\Ve will answer these questions in the order in which they are asked. 
1. "Unplatted lands,'' as used in subsection 1 of Chapter 125 of the Acts of 

the 45th General Assembly, means lands not ·platted within a city or town. 
In other words, it distinguishes land under government survey from platted 
real estate within the corporate limits of a city or town. It is true then that 
the act was intended to· cover city water works located outside of a city or 
town, a county farm, unplatted real estate located outside of a city or town, 
but within a school district, whether owned by a city, a county, a school dis
trict, the State of Iowa, or the United States. 

2. There is nothing in the act which makes it mandatory that the certificate 
be filed at the time the taxes are certified by the Secretary of the School Dis
trict. Of course, Section 5 of the act provides that it shall be the duty of the 
secretary to file the certificate at the time he certifies the taxes. There is 
nothing in the law, however, which provides that it must be certified in that 
s:~me time, in order that the district may be entitled to have the tax spread. 
We would therefore suggest that the secretaries of the school districts in 
your county prepare these certificates and file them at once. 

AR:\10RY BOARD: POWER TO ENTER INTO LONG-TIME LEASE: "As a 
general rule, public officers do not have authority to make a contract for 
a long term of years which will be binding on their successors. However, 
each case, in the absence of express authority, must be determined on the 
facts and circumstances surrounding it." 
September 26, 1933. Adjutant Gene~·az, Des llfoines, Iowa: We wish to ac

knowledge receipt of your letter of September 22nd, in which you ask for an 
opinion on the following: 

"Does the Armory Board have authority to enter into a lease for any period 
extending beyond the biennium for which the Legislature makes appropri
ations?" 

Section 45-3 of the Code of 1931, providing for the appointment of an Armory 
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Board and authorizing said Board to fix the rent allowances to be paid by the 
state for other than state-owned armories, was amended by Chapter 17 of the 
Acts of the 45th General Assembly. That amendment reads as follows: 

"Section 1. That section four hundred fifty-three ( 453), Code of 1931, be 
amended by adding to the end of the second paragraph the following: 

" 'Said board may lease property to be used for armory purposes, said lease 
to extend for any period, but not to exceed fifteen (15) years.'" 

As a general rule, public officers do not have authority to make a contract 
for a long term of years which will be binding on their successors. This gen
eral rule, however, is on the theory that no express authority has been granted 
to the officers. If such authority has been granted, then that general rule does 
not apply. We might also add that the general rule laid down has usually 
been applied to cases where the question of fraud or collusion entered into 
the matter. 

In 46 C. J., page 1032, Section 289, it is said: 
"(Sec. 289) 3. Contracts beyond term. Because a public official, for a known 

and limited term, has power to make a contract, he is not authorized there
by to make one for an indefinite or long- extended term; ordinarily the power 
is limited in time to the term of the offirer who makes it, but if the extent 
of the officer's power is not expressly limited, the facts and circumstances of 
each case must be considered in determining it." 

It will be seen from the above quotation that each case in the absence of 
express authority must be determined on the facts and circumstanres sur
rounding them. However, in the instant case the Legislature expressly grants 
authority to enter into these contracts, and there is no question in our mind 
but what the Board has authority to act under that grant. 

STALLION LAW. "PUBLIC SERVICE.'' "REGISTERED" (Section 2618). 
October 2, 1933. Sec1·etary of Agricuztu1·e, Des Moines, Iowa: This will ac

knowledge receipt of your letter of the 29th ult., in which you state that a 
question has arisen in regard to the meaning of the words "public service" 
and "registered" in the stallion law, Section 2618 of the Code of Iowa, in 
connection with which question you ask for an opinion from this office. 

Chapter 4 of the Code, relates to the construction of statutes, laying down 
rules which a~e to be followed in determining the meaning of the statutory 
laws of this state so far as possible. Section 63 is in part as follows: 

"Rules. In the construction of the statutes, the following rules shall be 
observed, unless such construction would be inconsistent with the manifest 
int<mt of the general assembly, or repugnant to the context of the statute: 

"2. Words and phrases. ·words and phrases shall be construed according 
to the context and the approved usage of the language; but technical words 
and phrases, and such others as may have a peculiar and appropriate meaning 
in the law, shall be construed according to such meaning.'' 

The words "public service" and "registered" as they appear in Section 2618 
have a fixed and definite meaning and purpose when construed according to 
the context and· approved usage of the language. The words, "offer for public 
service" as used in this section mean service upon the mares of parties other 
than the owner of the stallion. In other words, if the owner of the stallion 
uses the animal only upon his own mares, the service of course, would not 
be public service, but if the stallion is used upon mares belonging to parties 
other than the owner, the service would under this section be public service. 

The word, "registered," as used in this section means registered with the 
society or organization maintaining a record of pure bred animals of the 
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particular breed to which the registered animal belongs. For instance, a 
Percheron stallion to be registered as the word "registered" is used in this 
section, must be registered with the Percheron Society of America. 

To give the words "public service" and "registered" as used in this section 
any other meaning would be to defeat the intention of the legislature in the 
enactment of the statute. 

MUNICIPALITY. BONDS Ol<' MAYORS: Mayors shall post a bond of not less 
than five hundred dollars in all cases. 
October 3, 1933. C01wty Attorney, Des Moines, Iowa: This will aclmowledge 

receipt of your letter of the 29th ult., addressed to the Attorney General, which 
has been referred to me for reply. 

You present the question whether or not tlw laws of Iowa require the mayors 
of .cities and towns in all cases to post official bonds, or whether the city 
council may by ordinance require such a bond or relieve the mayor of the 
duty of posting a bond. 

Section 1058 of the Code, specifically 11rovides that bonrls shall not be re· 
quired of certain public officers. The exempted list includes aldermen, coun
cilmen, and commissioners of cities and towns but does not include mayors. 

Section 1068 is as follows: 
"Municipal officers. The bonds of all municipal officers who are required to 

give bonds shall each be in such penal sum as may be provided by law or as 
the council shall from time to time prescribe by ordin3.nce; but the bonds of 
mayors shall not be in less sum than five hundred dollars each." 

There appears to be no clear and explicit provision of the law that mayors 
shall in all cases file official bonds unless such provision is embraced in the 
last mentioned statute. The portion of that statute which reads, "the bonds 
of mayors shall not be in less sum that five hundred dollars each," seems to be 
a fairly clear and explicit provision. The matter might be clearer but we 
are of the opinion that the 'provision last quoted in regard to the bonds of 
mayors is sufficiently clear and definite to justify our opinion in holding that 
the mayors shall in all cases post a bond of not less than five hundred dollars. 

NEPOTISM: EMPLOYMENT OF SONS OF :\IEMBER OF BOARD OF SUPER
VISORS: "It is therefore the opinion of this office that Section 1166 of the 
Code of 1!J31 does not prohibit the employment by boards and commissions 
of persons who are related to one of the members." 
October 7, 1933. County Attorney, ·webster City, Iotca: \Ve wish to acknowl

edge receipt of your letter of recent date, in which you ask for an opinion 
on the following .question: 

"A member of the Board of Supervisors has employed his sons, one to operate 
a road maintainer in a township on an hourly basis, and the other in grading, 
trucking and drainage work upon an hourly basis. The compensation re~eiverl 
by these men amounts to considerably more than $600.00, in fact, the compen
sation of one was over $1,000.00. Each supervisor has been nnnaging and 
has been doing the hiring in his own district, and no specific approval or 
action has been taken by the Board as a whole on any such appointments or 
hiring, except such as approving and paying of the monthly s1lary. 

"Your question is whether or not these men come within the operation of 
the nepotism law embodied in Sections 1166 and 1167 of the Code." 

Section 1166 of the Code provirles as follows: 
"It shall hereafter be unlawful for any verson elected or appointed to any 

public office or position under the laws of the st:ltc or hy virtue of the orrli
nance of any city or town in the state, to appoint as deputy, clerk, or helper 
in said office or position to be paid from the public funds, any person related 
by consanguinity or affinity, within the third degree, to the person elected, 
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appointed, or nnldng said appointment, unless such appointment shall first 
be approved !Jy the officer, !Joan!, council, or commission \Yhose duty it i~ to 
approve the bond of the principal; provi(led this provision shall not apply in 
cases where such person appointed receives compensation at the rate of six 
hundre;l dollars per ye.1r or less, nor shall it apply to persons teaching in 
public schools." 

Section 1167 is as follows: 
"?\o person so unlawfully appointed or employed shall be paid or receive 

any compensation from the public money and such appointment shall be null 
and void and any perscm or persons so paying the same or any part thereof, 
together with his bondsmen, shall be liable for any and all moneys so paiu." 

It will be noted that the statute provides that "it shall be unlawful for any 
person elected or appointed to public office or position * * * * to apj)oint as 
deputy, clerk, or helper in said office or position." In this case it is not the 
officer who makes the appointment but the board, of which the officer is a 
member. The appointment is made or employment furnished by the Board 
of Supervisors anu not by the one member. The statute in no place prohibits 
!Joards or commissions from making such appointments. The other two mem
!Jers of the board have as much to say about these appointments as does the 
father of these boys. They could refuse to employ them, if they should see fit. 

It is therefore the opinion of this offke that Section 1166 of the Code of 
1931 does not prohibit the employment by boards and commissions of persons 
who are related to one of the members. 

It might also be well to mention that the statute prohibits the appointment 
as "deputy, clerk or helper in the office or position."' These men are employed 
on the roads and are not UIHler the direct supervision of the supervisor, not 
employed in the office or position. 

FAIR BOARD: Redistricting of Congressional Districts: Election of Direc
tors: Convention, December, 1933. 

October 9, 1933. Iowa State Fair Board, Des Moines. Ion·a: This will ac
knowledge receipt of your letter of the sixth inst., in which you request the 
opinion of this Department on the following question: 

In accordance with Chapter 58, Acts of the Twenty-eighth General Assembly, 
which created the Department of Agriculture, and the State Fair Boanl, it was 
provi<led that, one director should be elected from each congressional district; 
the directors from the even-numbered districts were elected for a term of two 
years and those from the odd-numbered districts for a term of one year, and 
thereafter when the terms of the various directors expired, the election was 
for a two-year term. However, when the Code was revised, Chapter 135, of the 
Code, 1931, contained 1io reference to electing directors from the odd and even
numbered districts. In the re-districting plan, congressional districts were 
reduced from eleven to nine. 

"Our Board desires to know by what method the Convention, to be called in 
December, 1933, should elect directors in districts represented by members 
whose term expire at noon of the day following the Convention, as authorized 
under Sections 2873, 2874, 2877 and 2878, Code, 1931, and also with reference 
to the vacancy to be filled in the present 1st and 7th Districts."' 

The followilig is a list of the directors showing the congressional disti-ict 
they have represented in the past, also the new congressional district in which 
they are now located: 
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Old District District Directors 
First ............ *H. 0. Weaver, ·wapello ............. . 
Second . . . . . . . . . . E. T. Davis, Iowa City ............. . 
Third . . . . . . . . . . . Earl Ferris, Hampton .............. . 
Fourth .......... Paul P. Stewart, Maynard .......... . 
Fifth ........... C. J. Knickerbocker, Fairfax ....... ·. 
Sixth . . . . . . . . . . . C. Ed Beman, Oskaloosa ............ . 
Seventh ......... Charles F. Curtiss, Ames ........... . 
Eighth .......... J. C. Beckner, Clarinda ............ . 
Ninth ........... Carl E. Hoffman, Atlantic .......... . 
Tenth ........... Sears McHenry, Denison ........... . 
J;~leventh . . . . . . . . H. L. Pike, Whiting ............... . 

*Deceased. Vacancy not filled . 

New District 
First 
First 
Third 
F'ourth 
Second 
Fifth 
Sixth 
Seventh 
Seventh 
Eighth 
Ninth 

. The office of director of the Iowa State Fair Board is purely a statutory one 
and is not controlled in any way by the Constitution. Accordingly, the same 
authority, which creates an office, which is not constitutional, can abolish it 
or it can be consolidated with one or more offices. 

The case of l'tfock vs. Lock, 70 Iowa, 266, is one which relates to a statute 
in force at this time conferring the right on township trustee3 to redistrict 
their township for highway purposes and our Supreme Court held that when, 
by the exercise of such power, a road supervisor, who was ele-~ted for a certain 
district, is made a resident of another district, he ceases to be a supervisor. 
This, for the reason that when an incumbent ceases to be a resident of the 
district for which he was elected, the office Jiecomes vacant. In that case, the 
man's residence had not been changed but the district had been and the court 
held that this automatically threw him out of office, because the territory in 
which he resided had been caused to fall within a different district. See 
Section 1J4G, Code of Iowa, 1!131. 

Section 2873, Division 2, states in part: 
"And one director from each congressional district, to be elected at a con· 

vention as hereinafter ·provided." 

Therefore, there should be only one member of the Board for e:1ch congres
sional district and in the case of a congressional district, as now constituted, 
which has a member of the Board, who has been elected for a two-year term 
and has only served one year of his term, you should not elect a director at 
your December meeting, 1933, as this member has not served out the term for 
which he has been elected. 

I find by your list of directors that the late H. 0. Weaver· and E. T. Davis 
are both members of the 1st Congressional District, as now constituted, and 
this situation solves itself by reason of the death of Mr. Weaver. 

In the 7th District, J. C. Beckner and Carl E. Hoffman, because of the re
districting plan, are now members of the same congressional district. Mr. 
Beckner, I understand, was elected for a two-year term in December, 1932, 
while the term of Mr. Hoffman, who was elected at the annual meeting in 
December, 1931, will expire in December, 1933. It is the opinion of this Depart
ment that Mr. Beckner has the right to serve out the term for which he was 
elected and that Mr. Hoffman could not be a candidate to succeed himself at 
this time by reason of the fact that there is no vacancy in the district, in which 
he now resides. 

Chapter 58, of the 28th General Assembly, was enacted in the year 1900 and 
now appears in our Code, as Chapter 135. Section 2874 sets forth the present 
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law, regarding the election of members of the State Fair Board and states that 
they shall be elected at a convention to be held in December of each year. 
Section 28'73 provides that the State Fair Board shall consist amon~ other 
members, of one director from each congressional district. Section 2877 pro
vides that this convention shall elect a successor to each congressional district 
director whose term expires at noon on the day following the adjournment of 
the convention and also provides that the term of a director shall be for two 
years. The procedure, after the original election, has been the election of 
five members of the Bo:~rd for the even-numbered districts and in the following 
year, six members ot' the Board from the odd-numbered districts. But you 
will note, in Chapter 135, Colle, 1931, that the language used in the original 
act of the 28th General Assembly was repealed by the 40th General Assembly. 
The present law does not say anything about even or odd-numbered districts. 
Section 2877 says that "the convention shall elect: a successor to each con
gressional district director on the board whose term expires at noon on the 
day following the adjournment of the convention." In other words, you must 
elect a successor for each director whose term expires this year unless his 
ofl'ice has been discontinued and this to be without regard as to whether or 
not the district is even or odd-numbered. 

Accordingly, there are two provisions, in our present law, which control the 
situation and in our opinion one of these is to the effect that those who were 
elected one ye:tr ago were elected for a two-year term and this term does not 
expire until December, 1934. The other provision is that only one member 
of the Board can be elected and serve from a con~ressional district. We feel 
that the members elected a year ago have a right to serve out their term. In 
accordance with the list of directors, submitted to date, in December, 1933, a 
successor should be elected for Mr. Ferris, Mr. Knickerbocker, Mr. Curtiss and 
Mr. Pike, as their office will be vacant at that time, by reason of the fact that 
they were elected for a two-year term and would have served that term at 
your December election of this year. The other directors, who were elected 
in December, 1932, will not have served their two-year term at the time of 
your December, 1933, convention and hence, in our o·pinion, have a ri~ht to 
serve out their terms. 

In the case' of Mr. ·weaver, who is now deceased, and who was elected for 
rr two-year term in December, 1932, we find, because of the re-districting pbn, 
that at the time he was elected he was a member of the 1st Congressional 
District ami that Mr. Davis was a member of the 2nd Congressional Distrkt. 
However, both beeame residents of the 1st Congressional District and :\1r. 
Davis will only have served one year at the time of the December, 1933, con
vention and a successor to him could not be elected until December, 1934. 

Also, in the 7th Congressional District, there should not be a successor 
elected to :\1r. Hoffman, whose term expires this December, by reason of the 
fact that Mr. Beekner is a resident of the 7th Congressional District, at this 
time, and his term does not expire until December, 1934. 

TAXATION: LIGHT PLA:"-JT EQUIPMENT: MUNICIPALITY. 
October 12, 1933. State Boanl of .Assessment aml Revh'1ll, Drs ll!oines, Iowa: 

I wish to acknowledge receipt of your letter of October lOth, in which you ask 
for an opinion on the following: 

"Is property, such as Diesel Engines and light plant equipment purchased 
by a munici1mlity on a conditional sales contract, to be paid by installments 
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out of the earnings of the light plant, where the title remains in the vendor, 
taxable in the name of the vendor?" 

You have submitted to this office, along with your request for this opinion, 
a copy of a contract between F'airbanks-Morse & Company and the town of 
Lenox. We therefore base our opinion on the form of contract used in this 
particular instance. 

You will note that in Paragraph 2 of the first page of this special municip:~l 
contract the following provision will be found: 

"* * * said company does hereby sell, assign and convey to the said munici
pality the following machinery, equipment and materials." 

On page 4 is found this provision: 
"The said municipality upon its part agrees to purrhase said machinery, 

equipment and materials * * *." 
Again on page 6 will be found the following provision: 
"To secure the faithful performance of the provisions of this contr:~ct, to be 

kept and performed by the municipality at the time and in the manner here
tofore stated, the title and ou;nership of the machinery anrl material herein 
specified shall remain in the company as a pleldge until * * *." 

This is not a contract by which the company is leasing this machinery and 
equipment to the municipality under an agreement that the municipality shall 
pay an annual rental therefor for a certain number of years, with the further 
agreement that after so many years' rent has been paid, the equipment slnll 
become the property of the city, but is on the other hand a contract by which 
the company sells to the city at the time of the execution of the agreement, 
or at the time the proper test of the plant is made and approved, all of the 
machinery and equipment. In fact, the contract provides that the company 
sells, assigns anrl conveys to the municipality the machinery therein described. 
The only purpose of title retention by the company is that they may have 
security for the obligation, which is to be paid out of the earnings of the 
plant. In fact, the contract states that the company is retaining the title and 
ownership of the machinery as a pledge. If this contract were to be construed 
in such a lig·ht that the property would be taxable in the name of Fairbanks
Morse & Company, then every piece of furniture which is sold under a con
ditional sale contract, containing a provision for title retention as security, 
would have to be taxed to the company owning the contract. We cannot feel 
that such is the law of this state. 

In giving this opinion, we are ever mindful of the fact that exemptions 
from taxation should be strictly construed, and that . taxation is the rule, 
while exemption is the exception. However, we cannot view this proposition 
in t·he light of exempting Fairbanks-Morse & Company from taxation. If any
one is exempted from taxation, it is the municipality purchasing this equip
ment. If Fairbanks-Morse & Company are to be taxed, it would be on the 
contract or credit which it owns. Under the law of this state, 'moneys and 
credits are taxed to the owner thereof where he resides. (See Section 6985 
of the Code of 1931.) 

We have read carefully the case called to our attention, entitled, "In tlte 
Matter of the Appeal of the Des Moines Water Company," 48 Iowa, 324. This 
case holds as follows: 

"The reservation by the city of the right to purchase the works does not 
vest it with any title or right to the property or in any sense make it public 
property until it shall elect to purchase." 

'Ve cannot say that that case is in point with the proposition submitted 
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to us. In the Des Moines case, the city merely reserved the right to rmrchase 
the water works, but had not elected to do so. In the instant case, there is a 
contract to purchase and a conveyance of the equipment to the city. 'l'he 
title is only retained for the purpose of security. 

Section 6134-d1 of the Code of 1931 provides as follows: 
"They shall have power to pay for any such plant, improvement or extension 

thereof out of the past earnings of the plant and/or out of the future earnings 
and/or may contract for the payment of all or part of the cost of such plant, 
improvement or extension out of the future earnings from such plant, anrl 
may secure such contract by the pledge of the property purchased and the net 
earnings of the plant." 

It will be noted that the contract submitted to us goes no farther than 
provided by the section just quoted. The council is authorized to purchase 
the plant outright and to contract to pay for all or part of the cost thereof 
out of the future earnings of such plant, and may secure such contract by a 
11ledge not only of the net earnings of the plant but of the property purchased. 

It is therefore the opinion of this office that under a contract in the form 
submitted to us, the equipment purchased by the city could not be taxed to 
the vendor of such equipment as the owner thereof, for the reason that the 
city is the actual owner of the equipment and that all the vendor has is a 
contract by which the title is retained as a pledge. 

COUNTY PUBLIC HOSPITAL: COUNTY TREASURER: BOARD OF SUPER
VISORS: Disburse funds under the control of Board of Trustees. 
October 13, 1933. County Attorney, Oskaloosa, Iowa: This will acknowledge 

receipt of your letter of October 10th, in which you ask for an opinion on the 
following: 

"Mahaska county has a county public hospital, as provided under Chapter 
269 of the Code of 1931, governed by the Board of seven Trustees. Section 5358 
of the Code in that chapter provides that the County Treasurer shall receive 
and disburse all funds under the control of said Board of Trustees. The same 
is to be paid out only upon warrants drawn by the County Auditor by the 
direction of the Board of Supervisors, after the claim for which the same has 
been drawn has been certified to be correct by the said Board of Trustees. 

"Several claims have been certified to be correct by the Board of Trustees, 
but the Board of Supervisors of l\Iahaska county has refuserl to direct the 
County Auditor to issue warrants for these claims, as I understand, on the 
ground that the claims are for expenditures which are not proper ones for the 
county public hospital. 

"Your question is whether the Board of Trustees or the Board of Supervisor8 
has authority to determine the legality of these claims." 

Section 5358 of the Code of 1931 provides as follows: 
"'l'he county treasurer shall receive and disburse all funds unrler the control 

of said board of trustees, the same to be paid out only upon warrants drawn 
by the county auditor by direction of the board of supervisors after the claim 
for which the same is drawn has been certified to be correct by the said bourl 
of trustees." 

Section 5359. of the Code of 1931 fixes the powers and duties of the Board 
of Trustees of the hospital, among which are the general Rupervision and care 
of the buildings and grounds; the employment of a superintendent, matron, 
assistants and employees, and fixing their compensation: the control a)][l super
vision over physicians, nurses, attendants anti patients: m·1king visits to a nil 
examinations of the hospital; determining whether or not any applicant is 
indigent and entitled to free treatment therein, anrl fixing the price to be [nid 
!Jy other patients for care and treatment; lixin;~ at the Au;.\ust meeting the 
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amount necessary for the improvement and maintenance of the hospital during 
the ensuing year, and causing the same to be certified to the County Auditor 
before September 1st; filing with the Board of Supervisors a report covering 
their proceedings and a statement of all receipts and expenditures during the 
preceding calendar year; accepting gifts, devices, etc.; submitting to the voters 
the proposition of selling or leasing any sites or buildings and a~ting upon 
the result of the election. 

According to the provisions of Section 5359 of the Code of 1931, the trustees 
have the general supervision and care of the grounds and buildings and the 
right to employ the superintendent, matron, assistants and employees and 
fix their compensation, and have control of the physicians, nurses, attendants 
mid patients in the hospital. They also have power to purchase equipment for 
the hospital under the restrictions contained in subsection 2 of this section. 

'Ve are therefore of the opinion that Section 5359 gives the Board of Trustees 
the general management and supervision of the hospital. However, Section 
5358 provides that H1e County Treasurer shall receive and disburse all fundu 
under the control of the Board of Trustees. This section recognizes that the 
funds of said hospital are under the control of the Board of Trustees. The 
section further provides that the funds shall be paid out only upon warrants 
drawn by the County Auditor by direction of the Board of Supervisors after 
the claim for which the same is drawn has been certified to be correct by the 
Board of Trustees. It would seem to us that that part of the statute requiring 
the Treasurer to receive and disburse the funds upon warrants drawn by the 
County Auditor by direction of the Board of Supervisors is merely provided fur 
the purpose of having a check on these funds at all times, rather than to allow 
the Board of Trustees to receive and disburse the funds. There is no provision 
in this chapter whereby the Board of Supervisors are authorized to determine 
whether or not every expenditure for hospital purposes is proper, nor is there 
any provision authorizing the Board of Supervisors to manage the affairs of said 
hospital. We believe that the management of this hospital is under the Board of 
Trustees and not under the Board of Supervisors, and we also believe Hnt 
it was not the intent of the Legislature that the Board of Supervisors should 
have a right to go into every claim filed and certified for the purpose of deter
mining whether or not the hospital could get along without the particular 
items listed in those claims. 

Of course if a claim were filed here which was absolutely illegal, such as P1Y· 

ing the salary to the trustees, t.he Board of Supervisal's might be justified iu 
refusing to direct the issuance of the warrant. In fact, if they directed that 
the warrant be issuecl to pay a claim which was illegal, the County Auditor 
would still be justified in refusing to issue the warrant. This, however, goe·1 
to the question of illegal claims and not to the question of what is a proper 
or necessary expenditure of funds by the trustees. So far as those matten~ 
arc concerned, we are of the opinion that the Board of Trustees has t:'!e last say. 

October 13, 1933. Securities Department, Des Moines, l01ca: The letter writ
ten to this Department under date of Octoter 10, 19~~. with respect to the 
interpretation of Hegulation 465 issued May 18, 19~1, and modified by au order 
made on November 18, 1931, concerning the status of securities listetl on the 
Chicago Board of Trade, has been received. 

You state that the question now ariEes whether or not Iowa brokers under 
the last order above meutioned can solicit onlcn; to be filled on the Chicago 
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Board of Trade at a price above par and send the orders into Chicago to be 
filled, or whether said dealings with the Chicago Board of Trade under the 
order are limited to customers dealing direct with the Chicago Board. 

You also state that your Department has issued an order that certain stocks 
qualified in Iowa cannot be sold at above par in Iowa until their earning 
power has been demonstrated by the dividends. Your inquiry apparently re
lates to such stocks. 

It would seem that the State of Iowa cannot regulate the price at which 
stocks are sold on the Chicago Board of Trade. Furthermore, it appears that 
a broker in Iowa would have the right to solicit orders for stock listed on the 
Chicago Board of Trade to be executed in Chicago at the mJ.rket. Such a 
transaction would be a Chicago transaction and not a sale, or attempt to sell, 
in Iowa. In the case mentioned, the broker simply acts as the agent of the 
customer and that must transact the business through a Chicago broker who 
is a member of the Board of Trade there. The transaction is consummated 
when the stock certificate is pl?ced in the hands of the United States Postal 
Depository, or authorities for transmission to the customer. Therefore, the 
delivery would take place in Illinois, and it seems to us the matter would be 
beyond the control of Iowa authorities. 

This office is of the opinion that the practice suggested is permissible under 
the regulations as they now exist, and that stocks qualified in Iowa, and lister! 
for sale on the Chicago Board of Trade may not be sold in Iowa at more than 
par, but that Iowa brokers may accept orders to be executed in Chicago for 
the purchase of such stocks at the market on the Chicago Board. 

There does not appear to be any way by which the customers could be pre
vented from dealing direct with a Chicago broker. As long as the, transaGtion 
is an Illinois transaction and the order is taken to be executed in Illinois where 
the deal is consummated, it is our belief that there is no way to prevent this 
being done. 

BOND: FAVOR OF REAL ESTATE CO:VfMISSIONER AS AN OFFICIAL: 
LICENSEE PROPERTY MANAGEMENT BROKER: INDIVIDUAL DESIG
NATED AS TRUSTEE. 

October 17, ·1933. Real Bstatc Commissioner, Des 111oinc.~. Iowa: This will 
acknowledge receipt of your letter of the eighteenth ult., in which you request 
the opinion of this Department on the following question: 

"Can a licensee who wishes to act· as a property management broker, volun
tarily take out a bond and have the bond run to the Real Estate Commissioner 
as an official? If this cannot be done, could some individual be designated as 
a trustee and have the bond run to him?" 

If a real estate broker decides to put up a bond for the protection of those 
dealing with him, we find nothing in the law which would prevent such a pro
cedure on his part. We would suggest, however, that such a bond run to all 
persons injured· by reason of the negligence of the broker or to injury sus
tained by those dealing with him, which injury is in its nature a violation 
of trust, contrary to law, which would result in the injury or damage of those 
dealing with <him. Such a bond could be filed with the state and, in this par
ticular instance, with your Dep:utment and it could be in the following words: 
"To the STATE OF IOWA, for the use and benefit of," or could be to the effect 
that it is for the benefit of those deali,ng with the broker. 

The case of Curtis vs. llfichaclsoll, found in 206 Iowa, 111, is an action to 
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recover damages for personal injuries received by the plaintiff by being struek 
by a lieensed passenger bus opei·ated by the defendant Michaelson. In decid· 
ing the case, the court said: 

"A party injured in person and property by the operation of a motor vehicle 
carrier may bring his ·action directly against the carrier and the statutory 
surety on the bond filed with the board of railroad commissioners, even though 
no service is had on the carrier, and even though the bond provides, in effect, 
for an action against the surety in event that the injured party first obtains 
a judgment against the carrier and fails to collect thereon." 

And later: 
"Generally speaking, the form of a bond is quite immaterial when it is filcll 

and accepted as a statutory bond, because provisions in the bond beyond the 
call of the statute will be deemed surplusage, while omitted statutory provi
sions will be read into the bond." 

HIGHWAY COMMISSION. 
October 19, 1933. In Re: Right of Out of State Corporations to Transact 

Business and Hold Property in Iowa. Yours, attaching thereto letter received 
from the Charles R. McCormick Lumber Company of Portland, Oregon, which 
is as follows: 

"We have your Service Bulletin of September 13th, on the front page of which 
is a notice of revision of Section X of the Special Provisions of July 20, 1933. 

The meaning of this revision is not entirely clear to. us and we would appreci
ate your advising whether it means concerns such as ours will not be per
mitted to quote or sell creosoted material to the state di.rect, to counties or to 
contractors without securing a permit to transact business in the State of 
Iowa." 
and copy of Special Provisions of the Commission's specifications, especially 
calling attention to Section X thereof, which is as follows: 

"Section X. Foreign Corporations. (All projects.) The bidder's attention 
is called to the provisions of Chapter 386, Code of Iowa, which requires that a 
corporation organized under the laws of another state shall secure a permit 
from the Secretary of State before business can legally be transacted in the 
State of Iowa. No corporation organized under the laws of any state other 
than Iowa will be qualified to bid on primary road projects in Iowa unless 
satisfactory evidence has been furnished that such corporation has secured a 
permit to transact business in the State of Iowa." 
at. hand. 

In your letter you request to be advised on the following question: 
"Under Chapter 386 of the Code is a foreign corporation which merely sells 

material in the State of Iowa required to secure a permit from the Secretary 
of State before it is authorized to do business in this state"?" 

Answering your question, this Department would say: 
That an out of state or foreign corporation is not authorized to do business 

in this state unless it has complied with the provisions and requirements of 
·Chapter 386 of the 1931 Code, and secured the permit therein required from 
the Secretary of State. 

The question then arises: What is doing or transacting business within 
the state? Where the buyer orders merchandise or commodities, or offers to 
buy and purchase the same, and the order or offer is forwarded to the out of 
state corporation, at its office in another state, and the same is there accepted 
by the out of state corporation, the transaction is not considered to be one made 
within the State of Iowa, and does not fall within the prohibition provided 
for in Chapter 38'6 of the 1931 Code. Such order, proposal or offer made by 
the buyer, which must be accepted to constitute a sale, has been held by our 
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courts to constitute a contract made in a foreign state when such order, pro
posal or offer is accepted by the out of state or foreign corporation at its home 
office outside of the State of Iowa, and it would be given, under such circum
stances, the right to maintain an action in the courts of the State of Iowa, 
upon such transaction. In support of this proposition I cite the case of Ander
son Bros. & Johnson vs. Sioux City Monument Company, et a!., 232 N. IV., 689. 
In this case the plaintiff was a Wisconsin corj)Qration. The latter ordered 
in writing a monument, and forwarded the same to the plaintiff at its home 
office in \Visconsin, where it accepted the order and in pursuance thereto, 
tlelivered to the defendant, at Sioux City, the monument ordered. 

The power to exercise this method of purchase of materials and supplies 
by a public commission is very limited. Section 4755-b10 of the 1931 Code 
requires advertising for bids for the construction of primary road improvement 
when the cost thereof exceeds $1,000.00. The advertising for bids and the 
filing of the written proposals and the acceptance of such proposals, if one 
be made by an out of state corporation, constitutes the transaction of business 
within the State of Iowa, which the bidder could not enforce in the courts 
of the State of Iowa for the rea.sons set out in Section 8427 of the 1931 Code, 
which is as follows: 

"Denial of right to sue. No foreign stock corporation doing busines<> in this 
state shall maintain any action in this state upon any contract made by it in 
this state unless prior to the making of such contract it shall have procured 
a permit. This prohibition shall also apply to any assignee of such fort>ign 
stock corporation and to any person claiming under such assignee of such for
eign corporation or under either of them." 

But while this is true, the further difficulty would be that Section 8429 
of the 1931 Code provides as follows: 

"Powers denied. No foreign corporation which has not in good faith com
plied with the provisions of this chapter and taken out a permit shall possess 
the right to exercise the power of eminent domain or exercise any of the 
rights and privileges conferred upon corporations, until it has so complit>d 
herewith and taken out such permit." 

Among the powers which the out of state corporation may not exerCise unless 
1t has obtained a permit, as provided in Chapter 386, are: 

1. The power to sue and be sued by its corporate name. 
2. To make contracts, acquire and transfer property, possessing the same 

powers in such respects as natural persons. 
The effect therefore of the failure of such out of state corporation to secure 

such permit, is to make the entire transaction, above referred to, as if no 
transaction had occurred, and the entire transaction would be a nullity. In 
other words, neither party to the transaction could enforce a contract, because 
none exists. 

'fhe above and foregoing applies particularly to the advertising of lettings 
of the Iowa State Highway Commission. 

When the cost" of the primary road construction project is less than $1,000.00, 
Section 8429 would make the transaction a nullity and neither party could 
enforce it, the same as if it were a letting on published notice. 

We now come to the question of the legality of transactions with such out 
of state corporations where the matter of maintenance of Primary Roads only 
is involved, or materials and supplies therefor. 

Competitive bids being required for the purchase of road material or road 
machinery for the improvement or maintenance of primary roads, the trans-
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action attempting to make a contract relative thereto, with an out of state 
corporation, must be one conducted within the State of Iowa, and therefore 
would be subject to the restrictions cont.1ined in Section 8427 and would be 
a nullity under Section 8429 of the 1931 Code. 

It is therefore the opinion of this dep:trtment that the statutes of the State 
ot Iowa, as to the procedure prescribed for the Iowa State Highway Commis· 
sion, in the construction of primary road projects, and the purchase of ma
terials and machinery for the maintenance of primary roads, that the trans
actions relative thereto, or any contract attempting to be made pursuant to 
such proceedings with an out of state or foreign corporation, is a nullity unless 
such corporation has secured a permit to do business in Iowa, as required by 
Chapter 386, 1931 Code of Iowa. That is, the transaction would be the same 
as if it ha(l never been made and its enforcement would be impossible by either 
party. 

Permit this Department to suggest that the Commission satisfy itself as to 
whether or not such out of state or foreign corpor:ttion has secured such permit 
as would qualify it to enter into contracts with the Commission, and to this 
end it is suggested that the Commission require all out of state or foreign 
corporations, which have not already done so, to file with it a statement or 
certificate of the Secreta'ry of State, showing tlwt such corporation has the 
permit required. 

BOND: Class "B" permit holder: Chapter 37, Acts of the 45th General 
Assembly: (BEER BILL): Conviction: Guthrie county: Sale to minors: 
American Surety Company of New York, Surety: Can the Surety Company 
be held for this amount under the act? (Costs and fine.) 
October 20, 1933. County .Attonwv, Guth1·ie Center, Iowa: T·his will acknowl

edge receipt of your letter of the eighteenth inst., in which you request the 
opinion of this Department on the following question: 

A conviction was obtained in Guthrie county, under Chapter 37, Acts of the 
45th General Assembly and the basis of the same was, that a permit holder 
(Class "B") was charged with illegally furnishing beer to minors. In accord
ance with Section 11, of the act, he furnished a bond in the sum. of two thou
sand ($2,000.00) dolars, signed by the permit holder, as principal, and the 
American Surety Company of New York, as surety. Defendant was fined three 
hundred ($300.00) dollars and costs, and has not paid his fine. He has applied 
to the Surety Company for the payment of the fine and costs and this company 
insists that the condition of its bond does not cover criminal liability. C:m 
the Surety Company be held for this amount, under the act? 

This is the first matter of this nature which has come to the attention of 
this Department. As you know, Division 3, of Section 11, states as follows: 

"Furnishes a bond in the form prescribe~ and to be furnished by the Treas
urer of State of the State of Iowa, with good and sufficient sureties to be 
approved by the council of the city or town to which such application is sub
mitted, eonllitionerl upon the faithful observance of this act, in the sum of two 
thousand ( $2,000.00) dollars." 

The question presented, when put to the test of deduction as to what pur
poses the bond is required, leads us to the conclusion that the situation pre
sented makes a valid claim as against this bond. The italicized part of the 
above division of Section 11 is to the following effeet: 

"conditioned upon the faithful observance of this a·~t." 

4 R. C. L. 61 states, with reference to performance of conditions, as follows: 
"Performance in (Jenera!. Where the (OJHlition in a bond is an undertaking 

to do a particular thing, failure to do that thing is a breach on the happening 
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oi: whit:h a cause uf action arises; for the obligor in a bond must perform the 
condition, if lawful and possible, or pay the penalty, let the condition be ever 
su trifling and insignificant. He who covenants to do a particular thing is 
liable without any act on the p.ut of the covenantee, unless the act of the Litter 
icl require~! to enable the former to comply with the covenant. * * ''' *." 

Also, sEc r:-age 63, Vol. 4, R. C. L., which is entitled, "Accrual of Right of 
Action," and provilles as follows: 

"As a rule an action may be maintained on a bond immediately on breach of 
any of its conditions; and in harmony with this principle it has been held 
that where a bond is conditioned to pay a sum of money when it becomes due 
to a third person to whom the obligee is bound, and is further conditioned to 
save the obligee harmless, the obligee may maintain an action on the covenant 
1- uaranteeing the payment of the sum of money if the debt is not paid at the 
SlH~cilied time, although the plaintiff has not been actually damnified. * * * * ." 

One of the provisions of Chapter 37, Acts of the 45th General Assem!Jly, 
as contained in Section 24 thereof, is to t·he following effect: 

"No person shall furnish to any minor under twenty-one ( 21) years of age, 
by gift, sale or otherwise, any beer as defined in this act, * * * * " 

This we construe to be a general provision for the protection of the public 
and in the instant matter, the permit holder has been convicted and has been 
fined, in accordance with Section 38 of the act, under consideration. The 
principal on the bond refuses to P:lY the amount of the fine assessed against 
him. The Surety Company is, in accordance with Division 3, of Section 11, 
of Chapter 37, Acts of the 45th General Assembly, a surety on a bond "con
ditioned upon the faithful observance of this act in the sum of two thousand 
( !J;2,000.00) dollars." 

In the case of Curt is vs. Michaelson, found in 206 Iowa, 111, it was held: 
"~\ party injured in person and property by the operation of a motor Yehicle 

carrier may bring his action directly against the carrier and the statutory 
surety on the bontl tiled with the board of railroad commissioners, even though 
no service is had on the carrier, and even though the bond provides, in effect, 
for an action against the surety in event that the injured party first obtains a 
judgment against the carrier and fails to collect thereon." 

The court also said: 
"Generally speaking, the form of a bond is quite immaterial when it is fi/crl 

and accepted as a statutory bond, because provisions in the bond beyond the 
call of the statute will be deemed surplusage, while omitted statutory provh;ions 
will be read into the bond." 

Heverting to one of the first statements made in this opinion, in which we 
suggested that we had come to a conclusion by the method of deduction, in 
analyzing what was intended by the Legislature in requiring that a bond be 
furnished by a Class "B" permit holder, under the act, and what the language 
used conveys to the mind. The Legislature did not intend that this bond be 
furnished to insure the payment of the tax due the State of Iowa, because the 
b:J.rrel tax, referred to in the act, is paid by the Class "A" permit holder to 
the State of Iowa and under the provisions of the act, the ·class "B" permit 
holder can onl.Y buy from a Class "A" permit holder. It cannot refer to the 
payment of the permit fee,_ because that fee must be paid prior to the time the 
permit is issued. 

There has been a breach of the condition, relative to the faithful observ:mce 
of the act. The question then arises as to by whom an injury has been sus
tained by reason of the breach of the condition imposed. You will note that 
the provisions of the bond are that the princiJJal and sureties are firmly 
bound unto the State of Iowa in the penal sum of two thousand ( $2,000.00) 



;}94 REPORT OF THE ATTORNEY GENERAL 

dollars. It should also be observed that this is a penal statute. The bond 
does not relate that it is for "the use and benefit of any designated party," 
but runs exclusively to the state; that the faithful performance of the provi
sions of the act can only relate to the provisions of the act which are criminal 
in their nature and, hence, if the bond is not for the purpose of paying claims, 
such as outlined, it is of no value whatsoever. 

We are of the opinion that, because of the general import of the words used, 
a right accrues to the state, for the reason that the penalty imposed has not 
been satisfied and hence the state has a right to look to the surety for satis
faction and that the payment of the fine and costs, as assessed against the 
principal, is a valid claim against the Surety Company on the failure of the 
pri_ncipal to pay the amount due. 

LEGISLATURE. TERl\1 OF OFFICE OF OFFICERS: The speaker of the 
house of representative holds his office until the first day of the meeting 
of the regular session next after that at which he was elected, and the terms 
of office of all other officers of the house and all committee chairmanships 
and committee memberships expired with the adjournment of the regular 
ses,sion. 

October 24, 1933. Speaker of the House of Representatives, Harlan, Iowa: 
You have submitted to this office the question whether the officers, committee 
chairmen and committee members who held suoh positions in the 45th General 
Assembly continue to hold said positions during the approaching extra session 
of the 45th General Assembly. 

Section 7 of Article 3 of the Constitution is as follows: 
"Each house shall choose its own officers, and judge of the qualification, 

election and return of its own members. A contested election shall be deter
mined in such manner as shall be directed by law." 

In harmony with the foregoing constitutional provision, Section 10 of the 
Code was enacted and is as follows: 

"The speaker of the house of representatives ,shall hold his office until the 
first day of the meeting of the regular session next after that at which he was 
elected. All other officers elected by either house shall hold their offices only 
during the session at which they were elected, unless 'sooner removed." 

The above quoted statutory provisions were construed by our Supreme Court 
in the case of Cliff vs. Parsons, 90 Iowa, 665. The syllabus to this case appears 
to be a fair statement of the holding of the court, and I quote therefrom as 
follows: 

"The term of office of the secretary of the senate is not made by Section 13 
(now Section 10) of the Code to continue during the session at which he was 
elected, but such officer holds his office only during the pleasure of the senate 
appointing him and may be removed by that body at any time without notice 
or hearing." 

But one conclusion can be drawn from the statute and Supreme Court deci
sion quoted, and that is that the speaker of the house of representatives holds 
his office until the first day of the meeting of the regular session next after 
that at which he was elected, and that the terms of office of all other officers 
of the house and all committee chairmanships and committee memberships 
expired with the adjournment of the regular session of the 45th General 
Assembly. 

What has been said thus far relates solely to the constitutional and statutory 
provisions which apply to the questions being considered. ·where there is a 
conflict between the statutes of the state and standing rules of the House of 
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Representatives the statutes must prevail. Your attention is directed to rule 
65 which was adopted by the House at the regular session of the 45th General 
Assembly, which rule relates to the Chief Clerk and is in part as follows: 

"He shall be elected for a term of two years ending with the tenth legislative 
day of the succeeding general assembly following his election. Upon the con
vening of the General Assembly, or in the absence of both speaker and speaker 
pro tempore, he shall call the House to order and preside until a temporary 
speaker is elected. He shall perform such duties for a period not exceeding 
thirty day,s prior to the convening of the regular sessions of the General 
Assembly as will expedite the organization of the clerical force of the House, 
and to that end may retain an assistant. For such services each shall receive 
the same compensation as is fixed by the General Assembly for similar duties." 

I call your attention, also, to Rule 54, as follows: 
"Amendment and suspension of rules. No standing rule or order of the 

House shall be rescinded or changed without one day's notice being given of 
the motion therefor, nor shall any rule be suspended nor shall any matter 
tabled or motion be taken up except by a vote of at least two-thirds of the 
members present; nor shall the order of business as established by the rules 
of the House be postponed or changed except by a vote of at least two-thirds 
of the members present except that a motion to make the consideration of a 
!Jill a special order shall require a constitutional majority vote." 

The portion of Rule 65 above quoted appears to be in conflict with Section 
10 of the Code which provides that all officers of the House, other than the 
Spe,aker, shall hold their offices only during the session at which they were 
elected unless sooner removed. 

The House shall upon convening in extra session, no doubt, proceed to adopt 
such standing rules as it desires for its government and in doing 'SO care should 
be taken to adopt only such rules as conform to the statutory law of the state. 

TAXATION: FIGURING VALUES ON UNPLATTED LAND. 
October 25, 1933. Auditor of State, Des Moines, Iowa: We have your letter 

of the 3rd inst., in which you ask for a construction of Chapter 125 of the 
Act.s of the 45th General A<ssembly. You submit this question: 

"In figuring the values of unplatted land, should the value of the buildings 
on the land be taken into consideration?" 

It is apparent from an analysis of Chapter 125 of the Acts of the 45th Gen
eral Assembly, that it was the intent of the legislature not to include buildings 
or improvements placed upon such land after the land became the property 
of the government, state, county or municipal corporation. It was the apparent 
object of the legislature to reimburse school districts where such lands had 
been taken by the government, state, county, or municipal corporation out of 
the school districts for taxation purposes. If there were buildings on the 
land when it was taken over by the government, state, county, or municipal 
corporation, then such buildings should be taken into consideration. In many 
instances where such lands have been taken over by the state or county, large 
buildings such -as hospitals and schools have been erected thereon and paid 
for by public taxation. It certainly could not be the intent of the legislature 
to have "such buildings included in figuring the value of this land for taxation 
purposes. 

The legislature has used the word, "reimbursed," in line 5 of subsection 1 
of Chapter 125 of the Acts of the 45th General Assembly, in its natural and 
ordinary sense. 53 Corpus Juris at page 1181 contains the following definitions 
of "reimburse": 
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"The primary meaning of the word is to pay back. It also means to in
demnify; to make return or re3toration of an equivalent for something paid, 
expended, or lost; to make whole; to refund; to replace in a treasury or pursL·, 
as an equivalent for what has been taken, lost, or expended; to restore." 

Similar definitions may be found in Black's Law Dictionary, Webster's Dic
tionary, and in many cases decided by supreme courts which are cited in 53 
Corpus Juris on pages 1181 and 1182. 

Where unimproved land was taken out of a school district and given to the 
state, county, or municipal corporation and later improved by the state, county, 
or municipal corporation or federal government, such improvements 'should. 
not be considered in fixing the valuation of this property for taxation pur
poses for the support of the schools. It is the intent ·of the legislature to 
restore to the school district for taxable purposes the equivalent of what wc1s 
actually taken from the school district. 

Therefore, it is the opinion of this department that buildings or improve
ments made upon such lands by the government, state, county, or municipal 
corporation should not be considered in fixing the valuation of such unplatted 
lands for taxation for school purposes. 

MOTOR VEHICLE. FLARE LAW. 
Octo!Jer 25, 1933. Supcrintenrlent, Motor Vcllicle Department, Des Moines. 

Iowa: \\Te wish to acknowledge receipt of your favor of the 17th inst .. in 
which you request an opinion as to whether or not cases arising under the 
Flare Law may be handled in justice of the peace <'ourt. 

This is the court in which they should be handled as a matter of legal policy 
we believe. However, the la\v provides in Section 2 thereof, as follows: 

"Any person or persons violating the vrovisions of Section 1 shall be guilty 
of a misdemeanor and punishable as such." 

Section 128'94 provides the punishment for misdeme:mors, sJ.id section being 
as follows: 

"Punishment for misdemeanors. Every person who is convicted of a mis
demeanor, the punishment of which is not otherwise prescribed by any statute 
of this state, shall be punished by imprisonment in the county jail not more 
than one year, or by fine not exceeding five hundred dollars, or by both sueh 
fine and imprisonment." 

This section make-s the violation of the Flare Law an indictable misdemeanor 
and it does not, therefore, come within the jurisdiction of a justice of the 
peace. That is, a justice of the peace may not try and dispose of the matter 
finally. Such matters may be brought into justice court on prelimiu:uy in
formation, but the most a justice can do in a proper case is to bintl the accused 
over to the grand jury. 

FENCE VIEWERS. JURISDICTION, NOTICE, ETC., IN CITIES AND TOWNS. 
October 27, 1933. County Liftorney, Bmmetslntr{J, Iowa: Your favor of the 

12th inst., addressed to the Attorney General, has been referred to me for 
reply. You su!Jmit a series of questions as follows: 

1. Do the fence viewers have any jurisdiction within the city limits where 
the city limits cover only a part of the township? 

Our answer to this question is no. 
2. If the fence viewers have jurisdiction within the city limits, do they 

have any power to force the built!ing of a fence !Jetween joining owners? 
To this question we also answer no. 
3. ·where a fence has !Jeen in existence for many years and a dispute now 
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arises as to which owner has th<e r'ght hal' a:1d which owner the left half, 
rio the fence viewers have the power to decide that question of ownership? 

Assuming this question relates to a fence controversy within the city limits, 
our answer is no. 

4. Where one of the owners has died and his estate has not been closed, 
would the notice which is necessary in order to "create a controversy" have 
to be served on all of the heirs and widow or could it be served on the adminis
tratrix or the agent who looks after the land? Does this notice have to be 
served any particular length of time before the fence viewers are called upon 
to settle the dispute? 

The two parts of question four appear i:o be answered by Section 1831 of 
the Code which provides that the fence viewers shall have power to determine 
any controversy arising under this chapter (Chapter 88) upon giving five 
days' notice in writing to the opposite party or parties. This would appe:tr 
to mean the owners of the land rather than an administrator. Section 1835 
refers to service of notice upon non-residents and prescribes the manner 
thereof. Section 1831- provides that upon the request of any land owner, the 
fence viewers shall give such notice to all adjoining land owners liable for 
the erection of a partition fence. There is no provision of law as to how soon 
the fence viewers shall start proceedings after such request is made, and they 
should, therefore, institute proper proceedings by the service of a five days' 
notice in writing to the opposite party within a reasonable time after receiving 
such request. 

Question five follows: 
5. Do the notices called for by the chapter on fence viewers have to be servecl 

like original notices? 
Our answer is, that the statute says five days' notice in writing shall be 

given, and Section 1837 provides that all notices shall be given in writing 
and return of service thereof made in the same manner as notices in actions 
before a justice of the peace. In this connection you are referred to Sections 
10524 and 11060. These sections provide the manner of serving original notices 
and should be followecl in the serving of notices covered by the. chapter on 
fence viewers. 
· There is nothing in Chapter 88 which limits the jurisdiction of fence viewers 

to that part' of their township which lies outside of cities and towns. It woul!l 
not be assumed that township trustees as fence viewers have any authority to 
compel the construction of a fence between adjoining owners of property in 
the business district of a city or town. If they have jurisdiction with refer
ence to fences in the outlying portion of a city, they have the same jurisdic
tion in all other parts of it. Section 5744 gives cities and towns the power 
to restrain and prohibit the use of barbed wire to enclose land within the 
corporation and to restrain and prohibit the running at large of cattle, horses, 
swine, sheep and other animals and fowl within the limits of such corporation. 

While the statutes might be more specific in regard to the territorial juris
diction of the fence viewers, we believe they have no jurisdiction in cities and 
towns ancl that the city and town officers and the courts have exclusive juris
diction within such corporate limits. 

In the specific case referred to in your letter, if the parties so agree, juris
diction might be conferred upon the fence viewers by agreement. The matter 
might be referred to arbitrators selected by the parties or the matter might 
be taken into court to determine who owns the fences in question, or perhaps 
the city ordinances providl' a solution for the pro!Jlems presented. 
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TAXATION: SUSPENDED TAX: EXPLANATION OF TWO OPINIONS REN
DERED IN PRECEDING AD:VIINISTRATION: SPECIAL ASSESSMENTS. 
November 1, 1933. State Ltuclitor, Des .Uoines, Iowa: We wish to acknowl

edge receipt of your letter of October 21st, in which you call our attention to 
two opinions rendered by this office during the administration just preceding 
ours. The first one was issued under date of October 15, 1930, and appears in 
the Attorney General's Heport of 1930, at page 35,0, while the second one was 
issued under date of September 18, 1931, and appears in the. Attorney General's 
Report of 1931 and 1932, at page 119. 

You ask for the opinion of this office as to whether or not the opinions above 
referred to are conflicting, or whether they can be reconciled, and, if in con
flict, which one should be considered as the prevailing opinion. 

S~ction 6950 of the Code of 1931 provides for the filing of the petition and 
grants authority to the Board of Supervisors to order the tax suspended. We 
agree with the writer of the opinion issued under date of September 18, 1931, 
in so far as his conclusion is concerned, but we do not arrive at that con
clusion through the same reasoning. The f:lcts in that particular case were 
that the tax on the real estate was suspended, as provided in Section 6950 of 
the Code of 1927, for two years, after which time said real estate was entered 
on the tax list for succeeding years for both the regular tax and special assess
ments. The tax for this later year became delinquent, and the property was 
sold at tax sale for that year. Under the rule laid down by our Supreme Court, 
the sale of the land for taxes divests the lien of all prior unpaid taxes, regard
less of whether the prior unpaid taxes are personal taxes or taxes on the real 
estate for prior years. 

Huff vs. Easley, 47 Iowa, 330. 
In re Hager's Estate (Iowa), 235 N. W., 563. 

In our mind, there is no question but that the writer of the opinion of 
September 18, 1931, is correct, at least so far as his conclusion is concerned, 
and we do not say that his reasoning is not sound. We base our conclusion 
on the rule laid down by the Supreme Court. In the case of September 18, 
1931, the real estate was sold to satisfy a tax for a year later than those years 
in which the tax was suspended, which sale consequently caused a satisfaction 
and cancellation of all the taxes. 

So far as the opinion of October 15, 1930, is concerned, the facts upon which 
that opinion is based are different. In that case, the property was sold for 
the tax of 1923 and a certificate issued to the purchaser. After the certificate 
was issued and while the person having the right to redeem still held title 
to the land, the taxes were suspended for the years of 1924, 1925 and 1927. 
Later the purchaser of the property for the 1923 tax obtained a tax deed. He 
was not aware that the taxes for the subsequent years had been suspended. 
The property was not advertised for sale, and he had a right to think that 
the taxes had been paid. It is true that he has a right to pay all subsequent 
taxes, as provided in Section 7266, but it was not necessary for him to pay 
them when they had been suspended. Section 6952 does not provide that said 
suspended tax shall become due and payable upon the property being sold at 
tax sale, but provides that said suspended tax slnll become due and payable 
when the petitioner shall sell the real estate, or in case the real estate shall 
pass by devise, bequest or inheritance to any person other than the surviving 
spouse or minor child of ~uch infirm person. This property was not sold by 
the person who owned the property at the time the tax was suspended, nor 
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did it pass by devise, bequest, or inheritance. It was solcl at an involuntary 
sale. It had already been sold before the tax was suspended. The county 
officers had the records before them and had every reason to know that the 
property had been sold at tax sale, yet they suspended the tax for the subse
quent years. The tax, while under suspension, certainly was not a lien on 
the real estate. It was not delinquent, and the real estate could not be sold 
for such tax. 

\Ve are therefore of the opinion that the tax for the year of 1~24, 1925 and 
1927 would not be a lien on the real estate as against the holder of the tax 
deed. 

SALARIES are not exempt from tax reduction. Salaries fixed in Chapter 89 
of the Laws of the 45th General Assembly are not exempt from the tax 
reduction required by Chapter 123 of the Laws of the Forty-fifth General 
Assembly. 
November 10, 1933. State Comptrolle1·, Des Moines, Iowa: We have your 

request for opinion on the following proposition: 
Chapter ·123 of the Acts of the Forty-fifth General Assembly provides for the 

mandatory reduction in tax levies. This act went into effect by publication 
on April 15, 1933. Chapter 89 of the Acts of the Forty-fifth General Assembly 
provides for salary reduction and reduces the salaries of public officials such 
as mayor, councilmen and so on. This act went into effect by publication on 
April 29, 1933. Does the fact that the latter act went into effect subsequent 
to the former act make the salaries fixed therein exempt from the tax reduc
tion required by Chapter 123 of the laws of the Forty-fifth General Assembly? 

It will be noted that there are certain exemptions provided for in Chapter 
123 and that this act reduces the levy but makes no salary reductions. The 
salary reductions were taken care of by Chapter 8'9 and it is noted that Chap
ter 89 is not new legislation but is merely substituting this chapter for former 
legislation for the purpose of reducing salaries, and it is therefore clear that 
Chapter 123 applied to the former salaries. This being true, it must neces
sarily apply to the reduced salaries as nothing new or different is cre:1ted but 
the legislature merely reduced the amounts heretofore staterl. 

Chapter 123 does not exempt mandatory payments and it recognizes no 
salaries as binding in amount, whether they are to be lowered or not and 
it is clear that the Legislature knew that salaries could not be m:1intainerl 
on the reduced levy of Chapter 123 and therefore, as a companion bill and to 
further carry out their intention, enacted Chapter 89, as it will be noted that 
Chapter 183 was Senate File 131, while Chapter 89 was Senate File 479. It 
not only went into effect subsequent to the amendatory reduction act but was 
introduced in the Senate subsequent and instead of being a repeal of any part 
of Chapter 123 by implication was enacted for the sole purpose of making 
the provisions of Chapter 123 effective. 

It is therefore the opinion of this Department that the salaries fixed in 
Chapter 89 of· the Laws of the Forty-fifth General Assembly are not exempt 
from the tax· reduction required by Chapter 123 of the Laws of the Forty-fifth 
General Assembly. 

TAXATION: DELINQUENT SPECIAL ASSR.SS:\TENTS F'OR STREET IM
PROVEMENTS OR SEWERS .. 
November 13, 1933. A7tditor of State, Des llfoines. Iowa: We are in receipt 

of your communication, in which you as]{ for an opinion on the following: 
"When installments on special assessments for street improvements or sewers, 
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as provided in Chapter 308 of the Code of 1931, become delinquent and such 
assessments are made for the purpose of paying special assessment certificates, 
as provided in Chapter 311 of the Code of 1931, is the holder of the certificate 
entitled to the interest and penalty, or should the penalty go to the county or 
the city?" 

It will be noted that Chapter 308 provides for the street improvement and 
for the assessment and method of collecting the assessments. Section 6033, 
which is contained in Chapter 308, provides in part as follows: 

"All such .taxes with interest shall become delinquent on the first day of 
March next after their maturity, and shall bear the sJme interest with the 
same penalty as ordinary taxes, and 1chen collcctcll the sai!l interest nml lJCil· 

alties shall be credited to the same fnnrl as the said special assessment." 
The Supreme Court of this state in the case of Barber Asphalt Company vs. 

Webster County, 143 Iowa, 255, held that the interest and penalty belong to 
the holder of the certificate. After the derision in that case, the portion of the 
above quotation which is italicized was added to s:.tid paragraph by the Legis
lature of this state. It will be noted that Chapter 308 provides for the street 
improvement and the assessment, regardless of whether the cost is paid by 
a bond issue or the issuance of special assessment certificates. If the cost i~ 
paid by a bond issue, then there is no question but tint the penalty provided 
for in Section 6033 would not go to the holder of the bonds. However, in deter· 
mining whether or not this provision also applies in the case of a svecial 
assessment certificate, it will be necessary to look into the provisions of 
Chapter 311. 

Section 6014 of the Code of 1931 provides for the issuance of certificate~; 

payable to the bearer, while Section 6015 provides for 6 11er cent interest on 
these certificates. 

Section 6107 provides as follows: 
"Such certificate shall transfer to the bearer all of the rights aml intercr;t 

of the city or town in every such assessment or 11art thereof de~cribcd therein. 
and shall authorize the bearer to colle~t and receive every a'sessment embraced 
in the certificate by or through any of the methods provided by lrrw for their 
collection as the same may mature." 

It is the opinion of this office that the above quoted sec-tion ;>;ives to the 
bearer of the certificate not only the rights to the vrincipal all!l interest but 
to the penalty, if the installment is not paid when due. This certificate differs 
from the bond in that it is issued against a particular parcel or lot of ground. 
and it transfers to the holder all of the rights and interest of the city, which 
would be the right to collect tho penalty. 

SALARY: STATE OI<'FICERS: .JUSTICES UTTEHBACK AND CLAUSSI~N: 
"We are therefore of the opinion that he (Claussen) is entitled to the salary 
from the date of his appointment." 
November 14, 1933. Slate Cornvtroller. Des llloincs. Iowa: We wish to ac

knowledge receipt of your· letter of November 6th, in which you ask for an 
opinion on the following: 

"Hon. George Claussen was declared by the Iowa Supreme Court to be en
titled to the office of Judge of that Court as against l-Ion. Hubert Utterb'lck. 
Judge Claussen had been appointerl shortly before the general election of 1932, 
and served until the 5.th day of December, at which time Jurlge Utterback, 
who held a certificate of election. took the office. .Jn<lge Claussen received his 
pay from the state to and including the date of December 4, 1932. 

"In April, 1933, the District Court in Clinton county in a quo warranto vro· 
ceeding, in which the State of Iowa was Plaintiff and .Judge Claussen and .Judge 
Utterback were Defendants, decreed that Judge Claussen was entitled to the 
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office, and that the election of Xovember, 1932, in so far as it applietl to that 
particular office, was a nullity. From the date of the decree of April of 1933, 
Judge Claussen was returned to the bench and continued to hold the office 
to the present time. 

"The Con~ptroller has paid Judge Claussen for the period from the time he 
returned to the office in April to the present date, but Judge Claussen insists 
that he is entitled to pay for the period from December 5, 1!J32, to about the 
6th of April, 1933. In other words, he insists that he is entitled to be paid for 
the time during which Judge Utterback actually sat on the bench." 

Your question is whether or not you should pay Judge ClJussen for that 
period. 

In answering this question, let us first state another fact, of which we have 
lmowledge. Shortly after the election of November 8, 1933, and about the 
time the action in quo warranto was rouunenced in Clinton county, the State 
Auditor, whose duty it then was to issue salary warrants to the state officers, 
was temporarily enjoined from paying the salary to Judge Utterbadc during 
the pendency of the quo warranto action. In April. 1933, the Legislature 
enacted what is now Chapter 201 of the Acts of the 45th General Assembly, 
by which there was appropriated to Judge Utterback from the general funds 
of the State of Iowa the sum of $2,771.39, as full and complete compensation 
for his services, as Justice of the Supreme Court of the State of Iowz, from 
December 5, 1932, to April 17, 1933. 

So much for the facts. 'Ve now go into the question of whether or not 
Judge Claussen is entitled to be paid for the period during whieh Judge 
Utterback occupied the seat in the Court. 

It is a general principle of law that the person rightfully holding the office 
is entitled to the compensation attached hereto, and that the right to the 
compensation attached to a public office is an incident to the title to the office 
and not to the exercise of the functions of the office, and the fact that officer:o 
have not performed the duties of the office does not deprive them of the rigl!t 
to the compensation, provided their conduct does not amount to an abandon· 
ment of the- office. ( 46 C. J., 1014, Section 233. Bryan vs. Catwell,. 15 Iowa, 
538.) 

It is also a general rule of law well recognized in this state that where the 
de facto officer during his incumbency collects the s:Jlary provided by law, the 
rightful officer, after obtaining possession of the office by jinlgment of court, 
cannot recover the salary for the same period. (Brown vs. Tama County, 
122 Iowa, 7 45.) 'Ve are therefore called upon to determine whether or not 
the salary provided by law for this particular office, and which Jndr-c Clans02n 
claims he is entitled to have paid to him, has ever been paid to Judg·c Utter
back It is our opinion that it has not. As we recall, Judge Claussen did 
everything he could to protect not only himself but the public by askin.e: for an 
injunction to restrain the payment of the salary to Judge UtterlJack until the 
fJUO warranto ca.se was finally determined. The salary was not in faCt paid 
to anyone. 

By the Appropriation Act, passed by the 44th General Assembly, funds were 
appropriated to pay the salary for this particular office during the biennium 
from July 1, 1931, to June 30, 1933. 'l'he Legislature. hy enactin~ ClPptcr 201 
of the Acts of the 45th General Assembly, did nothinr; which would defeat 
Judge Claussen'0 right to receive that salary. By that ::1ct a specinl appropri
ation was made to Hubert Utterback to compensate him for the time during 
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which he actually occupied the office. That act would not take a way Judge 
Claussen's right to the salary. 

Let us call your attention to Se.ction 12427 of the Code of 1931, wherein it i~ 

provided that when judgment has been rendered in favor of the claimant to 
an office, he may at any time within one year thereafter bring an action 
against the defendant to recover the damages he has sustained by reason of 
the act of the defendant. Suppose we should say Judge Claussen is not entitled 
to the salary, because of the provisions of this section. Suppose further that 
Judge Claussen would then commence an action against Judge Utterback for 
damages under the section of the Code above mentioned. The major portion 
of the damage would be the salary which the office carried with it, and Judge 
Utterback would certainly have a defense to the action by asserting that he 
had not collected the salary; that the State Auditor was enjoined from paying; 
the salary to him, and that the money which he did receive from the st'lte 
was a special appropriation by the Legislature merely for the purpose of com
pensating him, because of the time he spent in the office, even though he was 
not actually entitled to hold the office. If it were true that such a defense 
could be made, and if it were upheld by the Court, then Judge Claussen, regard
less of the fact that he had taken every precaution to protect himself, as well 
as the public, by having the injunction issue, would be not only prevented 
from collecting his salary but would be defeated in his effort to collect dam
ages from Judge Utterback. \Ve cannot place such a distorted construction 
on the laws of this state relative to the right of a public officer to collect his 
salary. 

We might say, in passing on this question, that we have read carefully the 
case of Smith vs. Van Buren County, 125 Iowa, 454, wherein it was held that 
in order to be entitled to the salary or emoluments of a public office, the claim
ant must show two things, first, that he is entitled to the office, and secon(], 
that he actually served in the office. That was a case involving the question 
of whether the Farmington Herald or the State Line Democrat was entitled 
to receive the printing as the county official paper. The Court in that case 
said the position of publisher of an official county paper was so analogous to 
that of a public officer that the rules of law governing the conflicting claims 
of officers de facto and de jure against the municipality were applicable thereto. 
The Court further said, in passing on this question, that to authorize recovery 
against a county for official printing, the publisher must show both title to 
thP appointment as official printer and performance of the service. However, 
in that case there was a statute which provided that the payment for the 
official county printing should be suspended pending a contest. It should also 
be noted that that case involved the question of a contest between the two 
papers more in the nature of an election contest as to which man was really 
elected to the public office, while in the case of Judge Utterback and Judge 
Claussen the question was whether or not the election was legal. The Supreme 
Court said it was not, and that Judge Claussen held the office by virtue of au 
appointment made prior to the election. This being true,· Judge Chussen was 
not in the position of one who was being held entitled to the office for the 
first time on appeal. He was the judge from the time of his appointment, and 
only ceased to sit on the bench because a certificate of election was issued to 
Judge Utterback. 

In Andrews vs. Portland (Me.), 10 Am. St. Rep., 280, the plaintiff was duly 
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appointed and qualified city marshal, and had long been in the actual posses
sion of the office, when he was wrongfully excluded therefrom by the action 
of the city officers, after which he not only remained ready to perform, but 
offered to perform, the duties to which he had been appointed; a!lll it was held 
that he was entitled to recover his salary for the full term. 

Finally, no one has ever received the salary for the office in question. Judge 
Cl:mssen was not only entitled to the office but was the judge from the date 
of his appointment. It was not as if he had never qualified until after the 
decision of the District Court in ApriL He qualified in October, 1932, and 
during all the time since then he has not only been the judge but has been 
ready and willing to perform the duties of the office. 

We are aware of the fact that the rule, as adopted by the Supreme Court of 
this st:~te, that payment to a de facto officer is a defense, when the de jure 
officer seeks to recover the salary for the same period, is based upon public 
policy_ Th courts have said that the public should not be compelled to pay 
twice for the same service, and that for that reason payment to the de facto 
officer constitutes a defense in an action commenced by the de jure officer. 
The reason for the rule is that the public, rather than the persons claiming 
the office, should be protected. However, in the instant case the public is not 
!Jeing compelled to pay two salaries or to pay twice for the same service. The 
salary which belongs to Judge Claussen was appropriated by the Acts of the 
44th General Assembly and no one has received that salary_ on· the other 
hand, the compensation which was paid to Judge Utterback was voluntarily 
paid by the Legislature, and undoubtedly for· the reason that it knew he could 
not collect the salary which the title to the office carried with it. 

We are therefore of the opinion that Judge Claussen is entitled to the salary 
fixed by statute from the date of his appointment. 

BANKS AND BANKING: DEPOSITS SECURED: ESCROW AGREEMENT: 
State banks, savings banks and trust companies, with the approval of the 
Superintendent of Banking, have right to pledge portion of their assets to 
secure deposit in bank and such pledging may be done by escrow agreement 
or in any other manner mutually agreeable to parties and Superintendent 
of Banking_ 
November 14; 1933. Iowa State Board of Education, Des Moines, Iowa: We 

have your request for an. opinion on the following proposition: 
"Does a bank organized under the laws of the State of Iowa have the legal 

right and authority to make and sign an escrow agreement with the treasurer 
of any one of the st::tte educational institutions and the Iowa State Board of 
Education to protect money belonging to Student Organizations, Athletic Asso
ciations, institutional book stores, etc., which the treasurer of that institution 
may de.posit in the said bank?" 

Section 9222-c3 of the Code is as follows: 
"Pledge to secure public funds. State and savings banks and trust companies 

when authorized by the superintendent of banks may pledge a portion of their 
assets to secure- public funds and such other funds as may be authorized by 
the superintendent of banking." 

You will notice in the foregoing Code provision that state banks, savings 
hanks and trust companies, with the approval of the Superintendent of Bank
ing, may pledge a portion of their assets to secure any funds deposited with 
them. The Banking Department requires that the Board of Directors of the 
hank pass a resolution setting forth the assets they wish to pledge an1l specifi
cally name them, and also providing for the maximum deposit that will be 
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received Ly the bank and which is to be secured by the pledged assets. Then, 
oi course, it would make no difference how the assets were pledged as that 
could be done by escrow agreement or any other arrangement mutually agree
able to the parties and to the Superintendent of Banking. 

It is therefore, our opinion that st1te banks, savings banks and trust com
panies, with the approval of the Superintendent of Banking, have the right to 
pledge a portion of their assets to secure a deposit in the bank and that such 
pledging of the assets may be done by escrow· agreement or in any other 
manner mutually agreeable to the parties and to the Superintendent of Banking. 

SCHOOLS: TUITION. 
November 14, 1933. County Attonn'y, Imra City, !mea: We have your re· 

([llest for opinion on the following proposition: 
"We have a number of children in this county, whose parents are residents 

of Iowa City, Iowa, and of the Iowa City Independent School District, who 
have been made wards of the Juvenile Court of Johnson county, Iowa, com
mitted to the Johnson County Juvenile Home located in Iowa City, Iowa, and 
then placed by the Home with people residing in rural districts of Johnson 
County, Iowa. The rural families provide a home and sustenan·~e for the child. 

It is, of course, necessary that these children attend school and a number 
of them are attending in rural school districts. In many cases the persons 
with whom the child resides, do not feel that they should be burdened with the 
purchase of school books and supplies. In other instances the children have 
reached liigh school age, and since the rural districts do not furnish high 
school facilities they must attend in another district. 

I would greatly appreciate an early opinion on the following propositions: 
1. In the case of such child, 'or children, attending grade sclwols, do they 

become the responsibility of the school district in which they are actually 
residing under the above circumstances, and would the rural school district 
be required to furnish books and school supplies for such child in the event 
such child is an indigent child, and his real parents are unable to furnish his 
supplies? 

2. In the event such child is of high school age, and attends high school in 
the Iowa City Independent School District, would he be entitled to free tuition 
by reason of the fact that his real parents live in the Iowa City Independent 
School District, or would he be the responsibility of the rural school distrid 
where he actually resides, so that such district would be required to pay his 
tuition for attending high school in the Iowa City Independent School District?" 

Section 3637 of the. Code is in part, as follows: 
''Alternative commitments. The juvenile court in the case of any neglected, 

dependent or delinquent child, may: 
* * * * * * 
2. Commit said child to some suitable family home or allow it to remain 

in its own home." 
Section 3638 of the Code is as follows: 
"GuanlianshitJ and adotJtion. In case the court commits said child to the 

custody of some proper person or institution, such person or institution shall, 
by virtue of such custody, be the legal guardian of the person of such child 
and may be made a party to any proceedings for the. legal adoption of such 
child, but any such apotion shall be approved by the court." 

We presume that the children mentioned in your question have been com
mitted to homes pursuant to the above named sections and therefore, are under 
orders of court and not under contract. You have not given to us the provi
sions of the orders of court, but we presume that they contain the usual provi
sions in regard to care, custody and control, but have no specific provision in 
regard to schooling. 

We have held that the right of a child to attend school does not depend upon 
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legal residence, but only whether they are living at the time, in the district, 
in good faith. In addition thereto, under the terms of the statute above quoted, 
the people in whom the custody of the children are placed, are also the leg:~! 

guardians. Clearly, the child is entitled to attend s~hool in the district. 
.Section 4238 of the Code, in regard to free textbooks to indigent children, 

is as follows: 
"Insurance-supplies-textbooks. It may provide and pay out of the general 

fund to insure school property such sum as may be necessary, and may pur
chase dictionaries, library books, including books for the purpose of teaching 
vocal music, maps, charts and apparatus for the use of the schools thereof to 
an amount not exceeding two hundred dollars in any one year for each school 
building under its charge; and may furnish school books to indigent children 
when they are likely to be deprived of the proper benefits of the school unless 
so aided; and shall, when directed by a vote of the district, purchase and loan 
books to scholars, and shall provide therefor by levy of general fund." 

Indigent means needy and these children are no longer indigent or needy 
as the person having their custody has promised and agreed to provide and 
<'are for them, and this would include the providing of school books and sup
plies. A "dependent and neglected child" is defined in Section 3618 of the 
Code and after these children are placed in a private home with the order 
that they be cared for, they are no longer dependent or neglected. 

It is therefore the opinion of this Department that such children are not 
entitled to books and supplies to be furnished by the district, but these are 
to be furnished by the person in whose custody they are, as a part of the cJre 
pursuant to the order of court. 

In answer to your second question, the child is J)O longer under the direc
tions of its parents, but under the juvenile court and its custodian and guar
(lian, as provided by law. The residence of the p:~rents is then immaterial 
and the child should be treated as any other child living in the. rural district. 

It is, therefore, the opinion of this department that the rural district woulcl 
be responsible for the tuition of pupils when they go to the Iowa City Inde
pendent School District, the same as any other child living in the rural school 
district. 

LTQUr";R PRESCRIPTIONS: TT\1E OF REPEAL OF EIGHTEENTH AMEND-
11ENT: SI\LF. TN ACCORDANCF. WITH FEDERAL ANn STATE STAT
UTES: FURNISHI~G OF BLANKS FOR PRESCRIPTIONS. 
November 20, 1933. County Attorney. Sioux CifJJ. lou· a: This will acknowl· 

edge receipt of yours of the 17th inst., requesting an opinion from this Depart
ment on the. following question: 

Can druggists, both retail and wholesale, fill prescriptions of liouor for medi· 
cinal purposes from and after December 5. 1933. at which time it is anticipated 
that the Eighteenth Amendment to the Constitution of the TJnite-1 States will 
have been repealed? Also, where the Jow states that sale shall be made only 
on prescripions which have been issued in accordnnce with federal and state 
statutes and regulations? Tbe hlan){q now u~e·l h1vP bePn prescribed hv tl1P 
Federal government, and after said date, who will furnish the blanks to he 
used in the State of Iowa? 

It is the opinion of this Department that the repeal of the Ei!!;hteenth Amend
ment to the Constitution of the United States does not affe-~t the situation by 
reason of the fact that the amendment in question, in accordance with Section 
1 thereof, refers to the manufacture, sale or transportation of intoxicating 
liquors for beverage P1lTZJOses, and hence, liquors sold for medicinal or sacra
mental purposes are not affected by the repeal of this amendment. 
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Federal statutes and Chapters 100 and 101 of the Code of Iowa, 1931, take 
care of the situation in reference to medicinal and sacramental liquors. (See 
National Prohibition Act, October 28, 1919, c. 85, Sec. 1, 41 Stat. 305.) Sec
tions 17 and 18 deal with physicians' prescriptions and kinds of liquor which 
may be prescribed. 

The above is our opinion and if you desire additional information, we would 
suggest that you refer the matter to the Department of Justice, Washing
ton, D. C. 

BOARD OF SUPERVISORS: OVE'RSEER OF THE POOR: AUTHORITY TO 
SERVE NOTICES TO DEPART UPON PAUPERS. 
November 21, 1933. County Attorney, Des Moines, I01ca: We wish to ac

lnwwledge receipt of your letter of October 19th, in which you ask for an 
opinion on the following: 

"Does the Overseer of the Poor, who has been appointed by the Board of 
Supervisors of the county, as provided in Section 5321 of the C'ode of Iowa of 
1931, have authority to serve notices to depart upon paupers as provided in 
Section 5315 ?" 

You state that the matter is in controversy between Warren county and 
Polk county, for the reason that families having heretofore resided and had 
legal settlement in Warren county have moved and taken up a residence in 
Polk county, and that Polk county, by its Overseer of the Poor, has caused to 
be served upon these paupers notices to depart, in order to prevent them from 
acquiring a legal settlement in the county. 

The situation re:llly resolves itself to a question of whether or not the Over
seer of the Poor, by virt)le of Section 5321, has the same authority granted 
to the Board of Supervisors or Township Trustees. We have read carefully 
the opinion of Justice Mitchell in the case of Emmet County vs. Dally, 248 
N. W., 366, and we are inclined to the opinion that this case does not cover 
the situation which you have at hand. It is true that Section 5316 provides 
that the notice to depart shall be served upon the order of the trustees of the 
township, or of the Board of Supervisors. It should also be noted that Section 
5320 provides that the township trustees of each township, subject to the 
general rules that may be adopted by the noarcl of Supervisors, shall provide 
for the relief vf such poor persons in their respective townships as should not, 
in their judgment, be sent to the County Home. 

Section 5321 provides as follows: 
"Overseer of the Poor. The Board of Supervisors in any county in the state 

may appoint an Overseer of the Poor for any part, or all of the. county, who 
shall have within said county, or any part thereof, all the powers and duties 
conferred by this chapter on the township trustees. * * *" 

SectJon 5327 provides as follows: · 
"Township trustees-duty. The trustees in each township, in counties where 

there is no county home, have the oversight and care of all poor persons in 
their township, and shall see that they receive proper care until provided for 
by the board of supervisors." 

Section 5327 just quoted was contained in the Code of 18'73 in Section 1361, 
almost in the wording in which it now appears. Section 5321 of the Code of 
1931 was not contained in the Code of 1873, but in Section 1361 there was 
contained this provision: 

"But where a city of the first or second class is embraced within the limits 
of any township, the board of supervisors may appoint an overseer of the poor, 
wllo shall have 11>ithin sairl r::Uy all tl1e JlOWfTs anrl rluties conferrerl by tllis 
clla]Jft'r upon tl1e township tntstees." 
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Under that section of the statute, the Supreme Court of this state decided 
the case of Hoyt vs. Black Hawk County, 59 Iowa, 184, 13 N. W., 72. In that 
case, an action was commenced to re<:over relief furnished to a pauper. The 
question presented was the construction of Section 1361 of the Code. The 
pauper resided within the limits of Waterloo, a city of the second cl:!ss. The 
Board of Supervisors had appointed for the city an Overseer of the Poor. 
Application was made to him to provide relief for the pauper, without her 
being sent to the County Poor House, which he refused to do. Application was 
then made to the Trustees of Waterloo Township, being the township whid1 
embraced that part of the city in which the pauper resided. The trustees 
determined that the p:1uper was entitled to relief, and directed the plaintiff 
to furnish certain relief. When the Board of Supervisors refused to pay the 
plaintiff's bill, action >vas brought against the county. The trial court ren
dered judgment for the plaintiff, and the defendant appealed. In passing u1;on 
the question, the Supreme Court, after quoting the provisions of the statute, 
made this pronouncement: 

"The question presented is as to whether the City Overseer is to be deemrd 
to have exclusive control of the city poor, or whether his power is to ,be exer
cised concurrently with that of the township, either having the power to pro
vide relief whenever the occasion should seem to require. In our opinion, the 
power conferred upon the City Overseer is exclusive. That of the trustees is 
exclusive in the township outside of the city, and that is expressly made tho 
measure of the Overseer's power within the city. The language used is 'all the 
powers and duties conferred,' etc." 

In our opinion, as the relief furnished was not furnished upon the order of 
the City Overseer, the plaintiff cannot recover. 

The Board of Supervisors of Polk county saw fit to appoint an Overseer of 
the Poor. Section 5321 gives the Board of Supervisors authority to appoint 
such an Overseer tor any pm·t. or all of the county, and further provides that 
said Overseer shall have wUhin said co1tnty, or any part the1·eot, all the powers 
and duties conferred by the chapter (Support of the Poor) on the Township 
Trustees. Surely, if under Section 1361 of the Code of 1873 the Supreme Court 
of this state could make such a pronouncement as it did in the case of Hoyt 
vs. Black Hawk County, supra, it could make no different pronouncement 
under the present statute. 

It is therefore the opinion of this office that the Overseer of the Poor h:1s 
all of the powers and duties conferred upon the Township Trustees. These 
powers and duties, however, would be limited to the district or portion of 
the county for which the Overseer was appointed. Section 5321 provides that 
the Overseer may be appointed for the whole or any part of the county. If he 
is appointed for the entire county, his jurisdiction extends over the entire 
county. If he is appointed only for the city of Des Moines, his jurisdiction 
in the city of Des Moines would be exclusive, and the Township Trustees 
would have no _powers or duties under Chapter 267 of the Code of 1931. Yon 
can therefore see that the question of whether your notices are properly served 
depends entirely upon whether or not the Overseer of the Poor in Polk county 
was appointed for the entire county or for a portion of the county, and if 
appointed only for a portion of the county, it further depends on whether 
or not the Overseer was exercising the powers conferred on him bv statute 
within the part of the county for which he was appointed. In other words, 
if he was only appointed for a part of the county, he could exercise no authority 
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outside of that district for which he was appointed. In all of the territory 
outside of that for which he was appointed, the Trustees would h:we concurrent 
jurisdiction with the Board of Supervisors. 

BANKS AND BANKING. 
November 22, 1933. Supcrintenrlent of Brmkin[J, De·.~ Moines, Juu·a: We haYc 

your request for opinion on the following proposition: 
A bank now operating under the management of the Superintendent of B:tnk

ing-, pursuant to Chapter 156 of the Laws of the Forty-fifth General Assembly, 
desires to sell, hypothecate, pledge or exchange a portion of its assets with the 
Reconstruction Finance Corporation. Should these instruments be executetl 
by the Superintendent of Banking or by the proper officers of the bank pur
suant to the proper resolution, with the approval of the Superintendent of 
Banking? . 

Section 5 of Chapter 156 of the Laws of the Forty-fifth General Assembly 
provides as follows: 

"If, in the opinion of the superintendent of banking, with the approval of 
the executive council, it is advisable to sell, hypothecate or pledge or exchange 
any or all of the assets of such banking institutions by said superintendent, 
the said superintendent is given the power so to do with the reconstruction 
finance corporation or with any other party he may select." 

Banks operating under the management of the Superintendent of Banking, 
pursuant to Chapter 156 of the Laws of the Forty-fifth General Assembly, are 
going concerns and they are operated pursuant to this act in the hope and 
expectation that they will be able to get their affairs in such condition that 
they may be reorganized or recapitalized and the management turned back 
to the officers of the bank to operate in the same manner as they did prior 
tc the time the bank operated under this act. During the time the bank 
operates under Chapter 156 and while it is so waiting to determine whether 
it will go into receivership or reorganize, it maintains its entity as a corpora
tion, with all of the powers except the absolute management and control of 
its property, which management and control is in the Superintendent of 
Banking, as manager of the bank. The corporate functions continue, including
the right to hold meetings, eled officers, appoint committees and in short, to 
verform any function not enjoined by law. It may sue and be sued, except 
that pursuant to the act, actions by creditors or stockholders against the bank 
may be abated during the time it is operating under the act. 

The Superintendent of Banking is merely an agent to take charge of and 
manage the business and affairs of the bank. Neither he nor the state has 
any pecuniary interest in the business. If the b:mk financially succeeds and 
makes a profit, the state can claim no part thereof, and if it fails, there is 
no liability upon the state or the Superintendent of Banking to pay any portion 
of its loss. 

It is therefore apparent that the Legislature intended that :.t bank operatin!:; 
under Chapter 156 of the Laws of the Forty-fifth General Assembly, should have 
the right and power to perform all of its normal functions (except paying 
depositors or cr~ditors), except that prior to such performance, it must obtain 
the approval of the Superintendent of Banking and for some tnnsactions, 
must also obtain the approval of the Executive Council, for it is clear that 
neither the Superintendent of B:mkin." nor the Executive Coundl could execute 
in behalf of the bank, any instrument or agreement to pay any sum of money, 
either for a loan or otherwise. 
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It is therefore the opinion of this department th~t when a bank, operating 
under Chapter 156 of the Laws of the Forty-fifth General Assembly, desires 
to pledge, hypothecate, sell or exchange any or all of its assets, it must do 
so in the same manner that it would do such an act if it were not operating 
under this act, except that in addition thereto, it must sewre the approval 
of the Superintendent of Banking who -must in turn secure the approval of 
the Executive Council. 

SECURITIES: 
DOES A CONTEMPLATED BUSINESS COME UNDER THE IOWA SECURI

TIES ACT. This business proposes to market se~urities for banks, brokers, 
and dealers in out of state financial centers, principally Chicago. Party 
enrJarJinrJ in said business comes 1!11(/er Section 8.i81-c.I of tl1e !mea t:;ecnrities 
.~t.-t anrl sllonlrl be 1·epistererl as a ''flealer" before enpayinp in such business.
November 23, 1933. Superintendent, Securities Department, Des Moines, 

lUJw: We luve examined the communications of Bertram Strauss, asking for 
an opinion as to whether or not a contemplated business comes within tile 
Iowa Securities Act. 

He proposes to market securities for banks, brokers and dealers in out of 
state financial centers, principally Chicago; and he would represent Chi~:1go 

brokers in these transactions. 
It is the opinion of this office that Mr. Strauss should be licensed as a dealer 

under the Iowa Securities Act before engaging in such a business. He would 
clearly come within the definition of a "dealer" found in the Iowa Securities 
Act. That definition is Section 8581-c3, subsection 4, of the Code of Iowa, 
1!!:31, and reads as follows: 

"4. 'Dealer' shall include every person other than a salesman who in this 
state engages either for all or part of his time directly or through an agent 
in tile business of selling any securities issued by another person or purchasing 
or otherwise aquiring such securities from another for the purpose of reselling 
them or of offering them for sale to the public, or offering, buying, selling or 
otherwise dealing or trading in securities as agent or principal for a commis
sion or at a profit, or who deals in futures or differences in market q·uotations 
of prices or values of any securities or accepts margins on purchases or sale3 
or pretended purchases or sales of such securities; provided th:tt the word 
'dealer' shall not include a person having no pla-8e of business in this sbt2 
who sells or offers to sell securities exclusively to brokers or dealers actually 
engaged in buying and selling securities as a business." 

Section 8581-cll provides that no dealer or salesman within the above defini
tion shall engage in business in this state unless he has been registered as 
a dealer or salesman in the office of the Secretary of State in accordance with 
the provisions of the section. However, he may engage in transactions exempt 
under Se<'tion 8581-c5 without first obtaining a license. 

There are no exemptions provided for in Section 8581-c5 which would be 
applicable to the type of business proposed. The only possible applic:J.ble 
Pxemption is su,lisection "e" of that section, which reads as follows: 

"e. The sale, transfer or delivery to any bank, savings institution, trust com
pany, insurance company or to any corporation or to any broker or dealer; 
provided that such broker or dealer is actually engaged in buying and selling 
securities as a business." 

The proposed business does not come within that exemption for the reason 
that the transactions would not inYolve the sale, transfer or delivery of se-~uri
ties to dealers and brokers. The business vroposed is tlut of ne:;otiating for 
the purchase of securities, and, furthermore, there Is no assurance in the letter 
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of Mr. Strauss that his dealings would be with brokers or dealers actually 
engaged in buying and selling securities as a business. 

Therefore, before engaging in transactions such as are described by Mr. 
Strauss in his communications, it would be necessary for him to register as 
a dealer as provided by Section 8581-cll of the Code of Iowa, 1931. 

BEER BILL: TAX: PRE'FERRED CLAIM: PAYMENT OF TAX FRD:\I 
ESTATE FUNDS: ESTATE NOW INSOLVENT: "Tax must be paid. Sec
tion 11970, Code of 1931, prevails." 
November 28', 1933. Treasm·er of State, Des Moines, Iou·a: This will ac

knowledge receipt of your request, for an opinion from this Department, under 
date of the twenty-seventh instant, in which the following proposition is pre
sented: 

The administrator of the estate of Paul G. Matthiessen, who held a Class "A" 
permit, under Chapter 37, Acts of the 45th General Assembly, has paid from 
the estate funds, on the barrel tax, as provided for in Section 28 of the act, 
one hundred forty-five dollars and eighty cents ($145.80). It now appears that 
the estate is clearly insolvent and the administrator states that he has been 
informed by his attorney that there is a doubt as to whether or not his tax 
is a preferred claim as against state funds and that he may be held personally 
in the matter. 

In the opinion of this Department the tax, as provided for in Section 28 of 
the act; must be paid and it having been paid, there is no provision in the act 
for a refund. In the event that the administrator did not P'l.Y this tax, you, 
as Treasurer of State, could hold the Bonding Company, by the conditions 
of the bond posted, for the amount of this tax. 

As it has been paid, this would close the matter as far as your Dep'lrtment 
;s concerned. 

While your Department is not concerned with the question raised in the 
letter from the administrator, yet it would seem to us that Section 11970, Code 
of 1931, would prevail and you will note that Division 2, of that se·ction, which 
is entitled, "Order of Payment," states: 

"2. Public rates and taxes." 

BONUS BOARD: IN RE DISPOSITION OF $96,000.0 BONUS BONDS: "The law 
requires that the Treasurer of State invest these funds under the order of 
the Bonus Board. He has no choice, except to invest them as directed by 
the Bonus Board." 
November 28, 1933. State Bonus Board, Des Moinels, Iowa: Some time ago, 

we received a letter from Hugo Geiger, the ~hen Secretary of the Bonus Board, 
in which he asked an opinion on the following: 

"The State Bonus Board had practically all 
Disability Fund invested in Iowa bonus bonds. 
six of these bonds, totaling $96,000.00, matured. 
on other bonds to the amount of $39,667.50. 

of its Additional Bonus and 
On December 1, 1932, ninety
There was also interest due 

"On that day, R. E. Johnson, Treasurer of State, forwarded to the Secretary 
of the Bonus Board a check or a draft of the Treasurer of State, drawn on 
the Iowa-Des Moines National Bank, payable to the orrler of the Iowa Soldien;' 
Bonus Board, and calling for the payment of $135,667.50, which represented the 
principal of the ninety-six bonds and the other interest. 

"Prior to that time, the Bonus Board, by resolution entered in the minutes, 
had instructed Mr. Johnson, the then Treasurer of State, to re-invest the 
$96,000.00 in bonds. As soon as this check was received by Mr. Geiger, the 
Secretary of the Bonus Board, he endorsed the same and returned it to Mr. 
Johnson, the Treasurer of State, for the purpose of having the $96,000.00 in
vested in bonds and the remaining $39,667.50 placed in the Additional Bonus 
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and Disability Fund, to be used for the relief of soldiers, sailors, marinctl, etc., 
as provided by statute and the rules of the Board. 

"Mr. Johnson did not invest this $96,000.00. He deposited the fuii $135,667.50 
in the Iowa-Des Moines National Bank with other funds belonging to the State 
of Iowa. This $96,000.00 has never been returned to the Bonus Board nor 
invested by the Treasurer of State. You ask us what should be done relativE> 
to this $96,000.00." 

We have had several different stories concerning the facts of this matter. 
One story was that the money had been deposited in the Valley National Bank, 
which later consolidated with the Valley Savings B:mk and went under Senate 
File 111 and is now open under waivers. Another story was that the money 
had been deposited in other banks out over the state. Upon an investigation, 
we find that the money was actually deposited in the Iowa-Des Moines National 
Bank, as hereinbefore stated. We have examined the treasurer's check anrl 
find that it was drawn on that bank, endorsed by Mr. Geiger, and later depos
ited in that bank by the Treasurer of State. In view of this fact, and regaJd
less of the fact that the Treasurer of State may have later taken the money 
out of that bank and deposited it in others, we must rule that he had no right 
to deposit the $96,000.00 in with the funds of the State of Iowa. He was 
directed to invest it in bonds. Under Section 145•bl of the Code of 1931, he 
had no other alternative. That section provides as follows: 

"145·bl. Investment of bonus and disability fund. The treasurer of st1te 
upon the order of the bonus board established by Chapter 332, Acts of the 
Thirty-ninth General Assembly, shall invest such portions of the additional 
bonus and disability fund created by Section 8 of said chapter as said board 
may from time to time specify." 

The law requires that the Treasurer of State invest these funds under the 
order of the Bonus Board. He has no choice, except to invest them as directed. 
If he deposited this money with the state's funds and later honored warrants 
on the funds, it must be considered that as long as there is more than $96,000.00 
in the fund the Bonus Board's money still remains, and that the Treasurer of 
State should invest those funds in bonds as directed. 

Of course we must take into consideration that R. E. Johnson is no longer 
the Treasurer of State. However, the statute does not specifically name R. E. 
Johnson as anindividual, but provides that whoever is occupying the office of 
Treasurer of State shall make the investment. iVe are therefore of the opinion 
that Mr. \Vegman, the present Treasurer, should invest the $96,000.00 as directed 
by the Bonus Board. 

BONUS BOARD: SALARY OF EXECUTIVE SECRETARY AND ASSISTANT: 
"The Bonus Board fixes the salary of the Executive Secretary and his assist
ant, and the Legislature and its 45th General Assembly had no authority to 
fix the salary as it attempted to do in Chapter 188', Section 67, of the acts 
of that session." 
November 28, 1933. State Oompt1·ouer, Des Moines, Iowa: We acknowledge 

receipt of your hitter of November 14th, in which you ask for an opinion on ti{e 
following: · 

"In Chapter 332, Acts of the 39th General Assembly, and in Section 9 thereof 
the Bonus Board is empowered to employ such assistants and incur other 
expenses as may be necessary for the administration and carrying out the provi
sions of the act. 

"We have operated under this section for the payment of salaries and adminis
tration expense for the Bonus Board. The Bonus Board authorized the Execu
tive Secretary's salary at $2,700.00 per year and the atlsistant's at $1,500.00, 
and we have been paying that salary up to and including October 31, 1933. 
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"In Chapter 188, Section 67 of the 45th General Assembly, the salary of the 
Executive Secretary of the Bonus Board was fixed at $2,400.00 and that of the 
assistant at $1,200.00. 

"At the time the bonds issued under the Bonus Law were submitted to the 
people for vote, Section 9 of the Bonus Law was a 11art of the original instru
ment on which the people voted. 

"The question arises-What salary are the secretary and his assistant entitled 
to? Will you please give this department your official opinion whether the 
salary should be as designated by the Bonus Board or that specified in Section 
67, Chapter 188 of the 45th General Assembly'!" 

We thank you very much for such a full st:tte:ncnt of the facts. The question 
really is whether the Bonus Board, in view of Cha11ter 188, Section 67, of the 
Ads of the 45th General Assembly, has ::a:thority to fix the salary of the 
Executive Secretary and his assistant, or whether the Acts of the 45th General 
As-sembly fixing that salary should govern. 

You cite Section 9 of Chapter 332 of the Acts of the 39th General _\sscmbly 
as the authority under which the Bonus Board has been a~tin:;. This section 
is as follows: 

"Sec. 9. Administration expense-bonds of assistants. The bonus bmrd is 
hereby empowered to employ such assistants and to incur such other expenses 
as may be necessary for the administration and carrying out of the provisions 
of this act; and the funds necessary for such administration aud carrying out 
of the provisions of this act shall be expended from said bonus fund; such 
assistants as said board may determine shall give bond in such amount as may 
b2 fixed by said board, and shall, whenever practicable, be persons within the 
classes as defined in section four ( 4) of this act." 

The above quoted section authorizes the Bonus Board to employ such as;;ist
ants and incur such other expenses as may be necessary for the administration 
and carrying out of the provisions of the act. This Chapter 332 of the Acts 
of the 39th General Assembly, of which Section 9 just quoted is a part, was 
submitted to a vote of the people. The people of this state empowered the 
Bonus Board "to employ such assistants and to incur such other e:rpcnsc as 
may be necessary." Section 9 certainly means that the Board is empowered 
to incur the expense of the assistants, for the re::tson that it uses the term, 
"and incur such other expense," meaning other expense in addition to the 
employment of assistants. This entire bill was submitte~l to a vote of the 
people and was approved by them. The Legislature cannot now change the 
provisions of that act. 

It is therefore our opinion that the Bonus Bmrd fixes the salary of the 
Executive Secretary and his assistant, aml that the Legislature and its 45th 
General Assembly had no authority to fix the salary as it attempted to tlo in 
Chapter 188, Section 67, of the acts of that session. 

TAXATION: DELINQUENT PAYMENTS ON DRAINAGPJ SECONDARY ROAD 
AND CITY SPECIAL ASSESSMENTS: RATE OF INTEREST A:\fD PEN
ALTY. 
December 7, 1933. County Attorney, Ham]J'ton, Iowa: · \Ve acknowledge re

ce.ipt of your letter of recent date, in which you ask for an opinion on the 
following: 

"There are a number of payments on drainage secondary road and city special 
assessments, which are delinquent at this time and upon which payment of 
the same has been tendered, which included the installment due together with 
interest, but no penalty. The question has arisen as to what rate of interest 
is to be charged, and whether or not any penalty attaches to these items after 
clclinqucncy." 
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Let u~ take first the drainage distri::t ass~ssme~1t~ unde;· C!nptcr ::;5;~ of the 
Code of 1931. From a reading of Section 7482, one would naturally be led to 
believe that all drainage or levy assessments draw the same penalties fur 
delinquency as ordinary taxes. However, this is not true, for the reason that 
the original act, as it appeared in Code Supplement of 1913, Section 1989-a2ti, 
has been cut np into several sections and re-arranged in the Code 'of 1924 ant! 
later Codes, and Section 7482 seems to be entirely out of place. This, however, 
as we understand it, is not due to any fault of the present Code Editor, but 
llue to the fact that a re-arrangement was made by the Code Commission in 
the Compiled Code of 1919, from which the later Codes were adovted. One 
should go back to the Supvlement of 1913, Section 1989-a26,- <:nd read that 
section carefully and then read the case of Fitzpatrick vs. Fowler, 157 Iowa, 
215. In this case, the Court held that the land owner who endorsell on his 
certificate a waiver of objections, as provided in said section, was entitled to 
pay his assessment in ten equal installments with iilterest at the rate of 6 Jler 
cent per annum, and that the provision of the statute relative to penalties on 
account of delinquenGy did not apply to him, but applied only to those who 
failed or refused. to waive the obje~tion. The rule laid down by our Suvreme 
Court in this case is the law of this state at the present time, and the pen
alties cannot be collected from the man who waived the objections, as provide:!. 

So far as special assessments for cities and towns are concerned, the situation 
is different. Prior to the 40th Extra Session, the law relative to svecial assess
ments and the waiving of objections was practically the same as is provide!l 
at the present time for drainage districts. 

Therefore, the owner of any lot or parcel of land, the assessment against 
which was embraced in any bond or certificate provided for in SeGtion 825 
of the Code Supplement of 1913, who waived objections in writing either by 
endorsement on the bond or certificate or by separate agreement coulll not 
be charged more than the rate of interest fixed by the ordinance, not exceedin~ 
6 per cent, regardless of the fact that his later installment became delinquent. 
This statement, however, applies to cases which arose under Section 825 of 
the Code Supplement of 1913 prior to the passage of Senate F'ile 169 of the 
Acts of the 40th Extra General Assembly. The fact that the Legislature 
changed the law at that time could not affect the rate of interest of those who 
had waived prior to the passage of the law, for the reason that the Ia II'S in 
force at that time were a part of the contract. \Ve do not mean to s:ty tint 
the law was invalid. We merely say it would not apply to those varticular 
cases. However, we doubt whether or not any cases now exist in which the 
assessment was made prior to Senate File 169 of the Acts of the 40th Extn 
Session. 

By Senate File 169 of the Acts of the 40th Extra Session, the law was change<1 
to read as it now appears in Chapter 308' of the Code of 1931. In other word:;, 
at the present time, instead of requiring a written waiver of objections, the 
law provides under Section 6032 that unless objections are made within the 
prescribed time, they shall be deemed waived. The section further provides 
that the owner shall have the right to pay the assessment in ten annual install
ments with interest thereon not exceeding 6 per cent ver annum. However, 
Section 6033 of the Code of 1931 and Section 6032 just referred to are both 
contained in Senate File 169 of the Acts of the ·10th Extra Session, and it is 
clear from the re:tding of the two :;ections that the penalties shall apiJiy to all 
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unpaid installments the same as to ordinary taxes. This would be the rule 
as to any assessments made for street improvements under the law as it exists 
in Chapter 308 of the Code of 19:.l1 and to all cases in which the assessments 
were made, after the passage of Senate File 169 of the Acts of the 40th Extra 
Session. 

You also ask whether the penalties for delinquent special assessments would 
be 1 per cent a month or three-fourths of 1 per cent a month. In all cases 
where the delinquencies draw penalty, it would be three-fourths of 1 per cent 
a month. except for certificates issued prior to the Acts of the 45th General 
Assembly. All certificates issued prior to the Acts of the 45th General Assem
bly would draw penalty at the rate of 1 per cent a month, for the reason that 
that law was a part of the contract at the time the certificates were issued 
and purchased. 

ELDORA PARK LAND: "TRANSFER TO STATE OF IOWA: AUTHORITY 
GIVEN UNDER PRESENT CODE SECTIONS: LEGISLATIVE ENACT
:\IENT. 
December 11, 1933. Board of Conservation, Des Moines, Iowa: This will 

acknowledge receipt of your request of the fifth instant for the opinion of 
this Department on the following question: 

The city of Eldora recently acquired some real estate for park purposes out
side of the city limits and paid for the same by using the proceeds of a bond 
issue, which was voted by the city. It is the ultimate desire of the city to 
transfer this park land, not suitable for city park purposes, to the State of 
Iowa. Do the present Code sections give, to the city, authority to do this or 
is it necessary for the Legislature to pass an act authorizing such transfer? 

It has been our understanding, through correspondence and personal inter· 
views, that the city of Eldora proceeded in the acquisition of the land in ques· 
tion under Chapter 293, Code, 1931, and particularly Section 5797, of that 
chapter, which is entitled, "Acquisition of Real Estate," and provides as 
follows: 

"&tid park board may acquire real estate within or without the city for 
park purposes by donation, purchase, or condemnation, and take the title to the 
same in the name of the board in trust for the public * * * *." 
and that the proceedings had, with reference to the ·bond issue to secure the 
necessary funds to purchase the land in question, was had under the chapter 
above referred to and particularly Section 5800. 

You will note under Section 5798, Code, 1931, under general powers granted 
by the Legislature to park boards, that, subject to the approval of the city 
council, the board "may sell, exchange or lease any real estate acquired by it 
which shall be found unfit or not desirable for park purposes; * * * *." It 
seems rather a fallacy to say that land just acquired for park purposes is, in 
'1. short period of time, found to be unfit or not desirable for the ·Very purpose 
for which it was acquired and this, as we understand the situation, must be 
done to enable the city to now transfer title to the state. While this is not 
conclusive as it could be in that while the land in question might not be desir
able for city park purposes, yet it might be desirable for state park purposes. 
But such a procedure does present a question which, as stated, appears to be a 
fallacy in thought. But the distinction, as pointed out, might dispose of the 
question by saying that certain land would not be desirable for city park pur
poses, yet it might be desirable for state park purposes. 

This matter was :;ubmitted for discussion to the staff of this Department, 
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on December 9, 1933, and various ideas were presented with reference to the 
best manner to handle the problem, as it is our understanding that it is the 
desire of the sLtte to acquire the land in question as it will malw a valuable 
addition to the present state park near EldorJ.. Among other things discussed 
was the power of the city to mortga;;e or to lease the land in question, which 
might meet the situation. However, after all these matters were discussed, 
at some length, it was felt that the safest way to proceed in the situatioi1 
would be to amend Section 1822-a1, Code, 1931, with reference to the popuhtion 
requirement, so that it might include cities of the size of Eldora and counties 
of the size of Hardin county in the matter of population. 

\Ve would suggest that you ascertain from the Board of Conservation and 
from the officials of the city of Eldora if there is any reason why it would 
not be agreeable to have presented at the Special Session of the 45th General 
Assembly a bill, such as is herein suggested, which would, undoubtedly, if acted 
upon favorably by the U~gislature, remove any question regarding the legality 
of such a transfer. 

MOTOR VEHICLE. SERIAL NUMBER OF OLD ENGINE PLACED ON NEW 
ENGINE IN FACTORY: To remove serial number from old engine ant! 
place the same serial number on new engine is not a violation of Sections 
5080 and 13092, Code, 1931. (In factory.) 
December 12, 1933. State Senate, Des Moines, Iou:a: This will acknowledge 

receipt of your favor of the 5th inst., in which you ask for an opinion inter
preting or construing Sections 5080 and 13092-d1 of the 1931 Code of Iowa. 

You state that the Ford Motor Co. is making a practice of replacing engines 
in Ford motor cars in certain instances, the old engine being removed and a 
new engine put in its place, the new engine being given the same serial number 
that the old or replaced engine carried, and your question is whether or not 
this practice is in violation nf the Code sections above referred to. 

Section 5080 is, in part, as follows: 
"5080. General prohibitions. No person shall: 
1. Deface or alter any serial, engine, or assembling number of a motor 

vehicle. * * 
7. Possess a motor vehicle, the serial or engine number of which is defaced, 

altered, or tampered with." 
Sedion 5081 provides that any person found guilty of violating the preceding 

section shall be imprisoned in the penitentiary not more than five years or be 
fined not more than one thousand dollars or be imprisoned in the county jail 
not more than one year. 

The question naturally arises whether the serial number has been defaced, 
altered, or tampered with. The section must be given a practicable applica
tion and such as will carry out the intent of the Legislature. It can hardly 
be said that the serial number is defaced, for at all times so far as your ques
tion is concerned, the motor belonging to the ear in question has a definite 
number upon it. There is no defacement or the serial number would be absent 
and undiscernible. In your hypothetical case the number appears on the motor 
at all times and the correct number. There is no alteration for the number 
is the same. There has been no tampering with the number. It has been 
placed upon each motor and remains there. Regardless of which motor, the 
new or the old, is in the motor vehicle the Rame serial number is present with
out defacement or alteration and without having been tampered with in any 
sense that changes it. It meets all of the purposes and requirements of the 
law. 
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The case of the State of Iowa vs. Dunn, 202 Iowa, 1188, referred to in the 
later case of Espe vs. l\IcClelland and Son, .208 Iowa, [;12, holds th:;.t tlw pos· 
Hession of a motor vehicle, the engine number of which has b2en altered, is 
an o!Iense irrespective of the knowledge of the person vossessing it. We quote 
from that case: 

"It is quite universally recognized at this day that the legislature may 
forbid the doing of an act and make its commission a crime without regard 
to the intent or knowledge of the doer. Whether a crimilul intent or guilty 
knowledge is an essentbl element of a statutory offense is to be determine-! 
as a matter of construction from the language of the act in connection with its 
manifest purpose or design." 

We readily agree with the holding of the Court in the Dunn case that "no 
person shall * * ''' possess a motor vehicle, the serial or engine number of 
Which is defaced, altered, or t:lmpered with." We take the position, however, 
that in your· hypothetical case, as stated above, there has been no defacement 
or alteration of or tampering with the serial or assembling number of t11:: 
motor vehicle. 

Section 13092-d1 is as follows: 
"13092-dl. Alteration of manufacturer's serial number. Any person or cor

poration removing from or altering, defacing, mutilating, conee.1ling, covering 
or destroying the manufacturer's serial number or other distinguishing nurk 
upon any machine or manufactured article for the purpose of concealing, t[(,. 
straying or misrepresenting the identity of such machine or manufactured 
article, or who sells or offers for sale, or who owns or has possession of any 
machine or manufactured article knowing tint the manufacturer's serial num· 
ter or other distinguishing number or identification mark has been removed, 
altered, defaced, mutilated, concealed, covered or destroyed with the purpose 
of concealing, destroying or misrepresenting the identity of such machine or 
manufactured article, shall be guilty of a misdemeanor." 

This se-~tion provides that any person or corporation removing from or a:ter
ing, defacing, mutilating, concealing, covering or destroying the manufacturer's 
serial number or other distinguishing mark upon any machine (motor vehicle) 
for the purpose of concealing, destroying or misrepresenting the identity of 
such machine, or who sells or offers for sale or owns or has vossession of any 
such machine knowing the manufacturer's serial number has been removed, 
altered, defaced, mutilated, concealed, covered or destroyed with the purpose 
to conceal, etc., shall be guilty of a misdemeanor. 

In the hypothetical case submitted by you, there is no purpose to conceal, 
destroy or misrepresent the identity of the machine. The identity remains 
just the same after the new engine is installed as when the former engine 
was in place. 

We cannot believe it was the intention of the legislature to prohibit the 
practice referred to in your letter which is for the substantial benefit of the 
owner of the car and results in injury to no one. 

It is our opinion that the practice of motor car manufacturers and dealers, 
as described in your hypothetical question, does not amount to a violation of 
Sections 5080 and 13092-ll1 of the Code of Iowa. 

TUITION: INDIGE:'-iT FAMILY. 
December 12, 1933. Cuunt11 Attorney, Tama, Iowa: We have your request 

for opinion on the following proposition: 
An indigent family was placed by the Board of Supervisors in a farm house 

in Toledo township which house is located about a quarter of a mile from the 
County Home, but not on the County Home farm, nor under the supervision 
of the steward of the County Home. Since the placing of this family in thiR 
home by the Board of Suvervisors and since about May 1, 1933, this family 
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is no longer indigent, but is self supporting and pay their own rent and pay 
for their own groceries and other maintenance, some of the money being earned 
by the father from county or R. F. C. projects and other money being earned 
from private sources. Two of the children of this family are of high school 
age and Toledo township in which the family is located, does not have high 
school facilities and they are attending Toledo high school. The question is 
whether Toledo township or Tama county is liable for the high school tuition 
of these children. 

~We have held tlnt under the provisions of Section 5346 of the Code of Iowa, 
1931, the county is liable for the costs of schooling of the children, whether 
they have placed the family in the County Home or in another home which 
has been rented by the county for that purpose and I am enclosing a copy of 
that opinion herewith. I note in your statement of facts that this family is 
no longer indigent and since May, 1933, Ins been self supportin~. pay their 
own rent and so on. 

Therefore, the children of this family are entitled to the same school rights 
and facilities as other families in the district, as the right to free schooling 
does not depend upon residence, for every school child in the district is en· • 
titled to free schooling, irrespective of where the actual residence of the family 
may be so long as they are living in the district in good faith, and the mere 
fact that they were originally placed in the district by the county would not 
in any wise affect the situation at this time, as they are now living in the 
district in the same manner as any other family. 

It is, therefore, the opinion of this department that if this family is no longer 
indigent and are no longer cared for by the county, that Toledo township must 
pay for their high school education the same as for any other children in the 
district. 

LOTTERY: If tickets are only given away with the purchase of a theatre 
ticket, and prizes awarded only to those who have the lucky number as the 
result of the purchase of a theatre ticket, that is lottery. If tickets are given 
to anyone asking for the same, without any remuneration of any kind being 
asked, and prizes are given as the result of that party having the lucky 
number, there is no lottery. The three elements of consideration, chance 
and prize must appear. 

December 15, 1933. County Attorney, Marshalltown, Iowa: \Ve acknowledge 
receipt of your letter in which you ask for an opinion on the following: 

"The Midwest Film Distril.Jutors, Inc., Omaha, are distributing in the State 
of Iowa, a set of ten comedy films, which are run once each week for a period 
of ten weeks, the comedy being a race in which ten comedians participate, each 
comedian l.Je:tring a number one to ten. Every one purchasing a ticket to the 
theatre, which are serially numbered, who holds a number the last digit of 
which corresponds to the number of the winner of the race, receives a bag of 
groceries containing nationally advertised goods in the form of a gift bag, the 
retail value of which is approximately $1.00." 

Under date of August lOth this office rendered an opinion on what is neces
sary to constitute a lottery. In that opinion we quoted from the authority of 
the Supreme Co.urt of this state in the case of Brennard Mfg. Co. vs. Jessop & 
Co., 186 Iowa, 872, as follows: 

"* * * a scheme for the division of or distribution of property or money by 
chance, or any game of hazard, or a species of game among persons 1cho have 
paid or agre£.-(cl to pay a valua,ble consideration for the chance to obtain a prize." 

The Supreme Court in that case also had to say: 
"Authorities uniformly agree that the three elements necessary to constitute 

a lottery are: (a) a consideration; (b) the element of chance; (c) a prize." 
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Applying this rule to your case we would say that if, in order to be entitled 
to a chance to win the prize, it is necessary to purchase an admission ticket 
to the theatre then it constitutes a lottery. However, if these numbers are 
passed out not only to persons who are purchasing admission tickets but also 
to any other person who calls at the box office for a number, then there is 
no consideration and hence there is no lottery under the rule laid down by 
our court. 

PRESCRIPTION BLANKS: 
December 20, 1933. County Attonzey, ·waukon, Iowa: This will acknowledge 

receipt of your letter of the sixteenth instant, in which you request the opinion 
of this Department on the following question: 

"Under Chapter 100 of the 1931 Code of Iowa and more partieularly Section 
2093-2, in reference to limit on sales of intoxicating liquor by a prescription 
holder, it is stated in substance that sales shall be made only on prescriptions 
which have been issued in accordance with federal and state statutes and 
regulations and which have been issued by physicians licensed under the laws 
of this state, etc. 

"Since the repeal of the Eighteenth Amendment, physicians are now unable 
to get prescription blanks from the federal government and are unable to issue 
prescriptions for liquor on such blanks, unle-ss they had the same on hand 
prior to the repeal of the Eighteenth Amendment. 

"In a request for an opinion, \Vith reference to this matter, I have advised 
physicians that they may issue liquor prescriptions on the regular physician's 
blank, provided they incorporate therein the information required and given 
on the liquor blanks formerly issued by the federal government. 

"This information may not have been correct. Therefore, will you kindly 
advise me as to the opinion of your Department on this matter"?" 

The question which YC·U present has arisen by reason of the repeal of the 
Eighteenth Amendment to the Constitution of the United States. That amend
ment to the federal constitution, in Section 1 thereof, provided: 

"The manufacture, sale or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United States 
and all territory subject to the jurisdiction thereof for beverage purposes is 
hereby prohibited." 

In Section 2 of the amendment, it is provided, as follows: 
"The Congress and the several states shall have concurrent power to enforce 

this article by appropriate legislation." 
This amendment, then, relates solely to intoxicating liquor for beverage pur

poses. 
The Twenty-first Amendment to the Constitution of the United States, in 

Section 1 thereof, repealed the Eighteenth Amendment to the Constitution 
and Section 2 provides: 

"The transportation or importation into any state, territory, or possession 
or the United States for delivery or use therein of intoxicating liquors, in vio
lation of the laws thereof, is hereby prohibited." 

Our Legislature, in keeping with the Eighteenth Amendment to the Constitu, 
tion of the United States, exercised the right to legislate with reference to 
intoxicating liquor as expressed in Title VI of the Code, 1931. In doing this, 
the Legislature exercised a right which is inherent in the state and which was 
also granted under the provisions of Section 2 of the Eighteenth Amendment. 
See 26 A. L. R.-N ote at page 661: 

"The earlier cases on this question are discussed in the annotations in 10 
A. L. R. 1587, and 11 A. L. R. 1320. A reference to those annotations discloses 
that, at the date there-of, there was little authority on the question, it being 
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n. relatively new one. The early cases, howev.er, established the principle that 
has since been followed, viz., that the 18th Amendment to the Federal Con
stitution and the legislation enacted by Congress, particularly the Volstead 
Act, do not supersede all existing state legislation or prevent the enactment 
of future legislation on the subject by the states, but supersede or prevent only 
so much of such legislation as is inconsistent with the Federal provisions. 
(Numerous citations.)" 

Prohibition is the rule in Iowa as set out in Title VI of the Code, 1931. You 
will note in various sections of Chapters 100 to 104, inclusive, of Title VI, 
Code, 1931, that reference is made to federal laws and regulations. 

We have been informed that S. B. Qvale, Supervisor of Federal Permits for 
this District, has notified all applicants, who lnve made application for per
mits to purchase since the repeal of the Eighteenth Amendment, by reason of 
repeal of said amendment, that this Department is no longer authorized to 
issue permits and that the matter of dispensing intoxicating liquor is to be 
governed by the laws existing in the state in which the applicmt is a resident. 

The control of intoxicating liquors, under the Twenty-first Amendment to 
the Constitution of the United States, is now returned to the state and the 
question presented relates mainly to intoxicating liquor for non-beverage pur
poses and also as to what effect the repeal of the Eighteenth Amendment and 
federal laws and regulations passed thereunder, which are now wiped out, have 
upon our Iowa law, as set out in Title VI of the Code. 

59 Corpus Juris 1060 states, with reference to the "effe"ct of modification or 
1·epeal of adopted statute'': 

"As a rule the adoption of a statute by reference is construed as an adoption 
of the law as it existed at the time the adopting statute was passed, and there
fore is not affected by any subsequent modification or repeal of the statute 
adopted, unless a contrary intention is clearly manifested; but where the 
legislative intent to do so clearly appears, the adopting statute will include 
subsequent modifications of the original act. A well-established exception to, 
or qualification of, the general rule exists, however, where the reference in 
an adopting statute is to the law generally which governs the particular sub
ject, and not to any specific statute or part thereof; in such case the reference 
will be held to include the law as it stands at the time it is sought to be 
applied, with all the changes made from time to time, so far at least as the 
changes are consistent with the purpose of the adopting statute." 

See also 43 Iowa 282: 
"In adopting the statute of another state, the <-onstruction giyen it by the 

crmrts of that state will be adopted here only so far as it is in b.:trmony with 
the spirit and policy of our laws." 

Also see 19 Iowa, 29; 36 Iowa, 546; 46 Iowa, 463; and a comparatively recent 
ease, 197 Iowa, 125·2, in which the following rule is presented: 

"A criminal statute which provides that the punishment thereunder sh3ll be 
the same as provided in ANOTHER section of the statute, in effect writes 
the punishment of the adopted statute into the adopting statute, and it mat
ters not th3t the adopted statute is thereafter repealed and a new statute 
enacted." 

Therefore, it is the opinion of this Department that, in those sections of 
Chapters 100 to 104, inclusive, Code, 1931, in which reference is made to federal 
laws and regulations, our Le;:;islature, in passing those sections, adopted the 
federal laws and regulations for the dispensing of intoxicating liquor the same 
as though the said laws and regulations had been incorporated and written out 
in full In the sections of our Code, under consideration, and that, in accordance 
with the authorities cited, the repeal of the Eighteenth Amendment, and Yarious 
laws and regulations passed by the National Congress thereunder, does not 
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change our statutory law. The handling of intoxicating liquor for medicinal, 
industrial and sacramental purposes is to be carrie~! on in this state in accord
ance with our state statutes. 

You will note that provision is made for the ordering of non-beverage 
liquors and that the form to be used for order blanks is set out in Section 
2141, Code, 1931; also that reports are to be made in accordance with Chapter 
102 of the Code and you will note that a dual system is set out and at this 
time, the federal reports are dispensed with. 

The question with relation to prescription blanks, which have heretofore 
been furnished by the federal government, can ·be handled by the county auditor 
and can contain the same provisions as are now set out in the blanks furnished 
by the federal government. 

SECURITIES: A plan to accept money from residents of the State of Iowa 
to employ a company to deal in the operation of commodity markets, with 
the understanding that the investors may share with this company in the 
profits derived by the operation of the company in grains, cottons, etc.; the 
said company to take an agreement in the form of a power of attorney run· 
ning to itself, is within the "Iowa Securities Act" and is a sale of securities. 
December 20, 1933. S1lperintenclent, Sec~trities Department, Des M oincs, I ozca: 

This will acknowledge receipt of your inquiry concerning a plan proposed by 
the Colonial ·Trading Company of accepting money from the people of the 
State of Iowa to employ the Colonial Trading Company to deal in the operation 
of commodity markets with the understanding that the investing public may 
share with the Colonial Trading Company in the profits derived by the OJlera
tion of the Colonial Trading Company in grains, cotton, etc. 

It is quite apparent that the Colonial Trading Company proposes to take an 
agreement in the form of a power of attorney from the investing public to the 
Colonial Trading Company. 

As we have previously advised your Department, in order to arrive at the 
purpose and intent of Chapter 393-C1 generally known as the "Iowa Securities 
Act," it is necessary to refer to the title of the act as of the time the s1me 
was passed bY the Legislature of Iowa and we again invite your attention to 
the language of the title which is as follows: 

"An act to protect investors by regulating sales and purchases and attempted 
sales and purchases within the State of Iowa, of stocks, bonds, notes, debentures, 
evidences of indebtedness, investment contracts, interest in or under profit 
sharing or par•icipating agreements or schemes, and interest and trusts all 
hereinafter called securities." 

The self-evident question now proposed is whether or not the plan as set 
up by the Colonial Trading Company constitutes a profit paying or participating 
agreement or scheme for an interest in certain trusts. As one· of the features 
of the proposed plan we find a provision for the agreement and power of 
f!ttorney providing that the applicant or investor shall deposit money with the 
Colonial Trading Company in a pool or trading fund, to be used in speculating 
in grain, cotton, or any other commodity. The agreement provides among 
other things that the Colonial Trading Company may make such trades as in 
its discretion it may choose. It provides that fifty per cent (50%) of the net 
profits shall be retained by the Trading Company as a commission for handling 
the money of the investing public. 

We are constrained to feel that the proposed plan is an attempt on the part 
of the Colonial Trading Company to avoid the provisions of the Iowa Securities 
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Act. Specifically speaking, we feel that our statutes are broad enough under 
the definition of what constitutes a security as set out in paragraph one of 
Section 8581-c3 to bring the plan proposed by the Colonial Trading Company 
within the provisions of the sale of securities under the act. It is our judg
ment that the Colonial Trading Company is attempting to sell a speculative 
security under the guise of an employment of professional services on and 
in a speculative market. If the spirit and intent of the Iowa Securities Act 
is to be carried out as intended by the Legislature, it is our conviction that 
your department cannot sanction the proposed plan or scheme as set up by 
the Colonial Trading Company. 

COUNTY ATTORNEY: BOARD OF SUPERVISORS: FURNISH CLERK OR 
STENOGRAPHER FOR COUNTY ATTORNEY: "It is entirely proper for 
the Board of Supervisors to pay the expenses of the County Attorney's stenog
rapher, while she is engaged in the performance of the county's business, 
in so far as it affects the County Attorney's office. The County Attorney 
should be recompensed for any amounts that he has paid for this service." 
December 26, 1933. County Attorney, Anamosa, Iowa: I acknowledge re-

ceipt of your recent request for an opinion as to whether or not the Board of 
Supervisors of the county should furnish to your office a clerk or stenographer 
for tb,e purpose of assisting your office in the handling of matters in which 
the state and county are interested. 

You are advised that a similar question was propounded to the Ron. H. M. 
Havner, Attorney General of Iowa, in February, 1918. Under date of Febru
ary 2, 1918, Attorney General Havner rule~l that the Board of Supervisors had 
the power to employ a stenographer to facilitate the County Attorney in per
forming the county business under Section 422, Paragraph 11, Supplement of 
the 1915 Code of Iowa. This section above referred to is the same as Para
graph 6 of Section 5130 of the 1931 Code of Iowa, and is as .follows, to-wit: 

"The board of supervisors at any regular meeting shall have power: 
"6. To represent its county and have the care and management of the prop

erty and business thereof in all case·s where no other provision is made." 
Former Attorney General Havner in his opinion has cited numerous Iowa 

cases interpreting the power and duties of the Board of Supervisors under this 
section. While. none of these Iowa cases were specifically in point as to the 
employment of a stenographer or cle·rk by the county, yet they did hold that 
the county had the power to do whatever acts were necessary, in order to 
facilitate the business of the county. In this opinion the former Attorney 
General Havner states: 

"Surely it could not be contended that the County Attorney could be com
pelled to do the clerical work of typewriting and abstracting under the provi
sions above referred to. Neither could he be compelled to pay the expense 
of having the same done out of his own funds. Therefore, such expense as 
the making of an abstract could be properly paid by the Board of Supervisors 
under subdivision 11 of Section 422, and if such clerical work is properly 
chargeable under subdivision 11 of Section 422, then any other clerical work, 
which would facilitate the business of the office, could as properly be paid for 
as the making of the typewritten copy." 

This office is in accord with the opinion previously handed down by General 
Havner in 1918. The County Attorney is an officer of the county the same as 
the Auditor, the Treasurer, the Recorder, or the clerk of Court. There is no 
question but what the Board of Supervisors should furnish the necessary 
clerical help for the other county office~ in the performance of the business of 
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the county. The law contemplates that the Board of Supervisors should fur
nish the County Attorney with an office in the Court House and also equip 
such an office the same as other county offices are equipped. Where the Board 
of Supervisors do not furnish the County Attorney with an office in the Court 
House, then the Board should pay to the County Attorney a proper portion of 
his office expense necessarily involved in the conduct of the county's affairs. 
The Board of Supervisors should also pay the proper portion of the expense 
of a clerk or stenographer for the County Attorney's office in the handling 
of the county's affairs therein. In view of the fact that the County Attorney 
is permitted to engage in private practice, a certain percentage of the time 
spent by the clerk or stenographer would be while she was engaged in doing 
private work for the County Attorney. The Board of Supervisors should not 
b'e c:~lled upon to pay this portion of the expense. In other words, the Bo:ud 
of Supervisors should not pay the County Attorney's stenographe·r for the time 
and work that she spends in assisting the County Attorney in his private 
practice. However, it is entirely proper for the Board of Supervisors to pay 
the expenses of the County Attorney's stenographer, while she is engaged in 
the performance of the county's business, in so far as it affects the County 
Attorney's office. The proper amount that the county should pay should be 
arranged by the County Attorney's office and the office of the Board of Super
visors of the county. The County Attorney should not be called upon to pay 
the expenses of the stenographer, while she was engaged in assisting in the 
handling of the county's affairs. The County Attorney should be recompensed 
for any amounts that he has paid for this service. 

BEER: ADVERTISING. 
December 27, 1933. County Attorney, C1·eston, Iowa: I ack!lowledge receipt 

of your letter of December 23rd requesting an opinion from this office as to 
whether or not advertising beer to contain not over 5.5 per cent alcohol which, 
in fact, only did contain 2.9 per cent alcohol constituted a violation of Sections 
3041 to 3044 inclusive of the 1931 Code of Iowa. 

You state in your letter that a particular company at Greenfield, Iowa, is 
putting out this beer under labels purporting to show that it contains not 
over 5.5 per cent alcohol. In your letter you did not state whether this com
pany is advertising that its beer contains not over 5.5 per cent alcohol by 
weight or by volume. However, this does not make any legal difference because 
the Iowa Beer Law recently passed by the 45th General Assembly only author
izes the sale of beer containing not more than 3.2 per cent of alcohol by weight. 

The practice adopted by this company at Greenfield, Iowa, has been indulged 
in by other companies and distributors throughout the state. In other in
stances, the beer is labeled to contain over 8 per cent proof spirits which 
label is superimposed upon a smaller label stating that it does not contain 
more than four per centum of alcohol by volume. In another instance, the 
dealer is advertising that his beer contains not over four per centum of alcohol 
by volume. 

All these type3 of beer advertising and labeling is calculated to deceive the 
public. The fair implication to ·be drawn from this type of advertising is that 
such beer might contain more than the legal limit under the Iowa law. It is 
an artifice adopted by dealers to lead the public to believe that they are receiv
ing beer of a higher alcoholic content than 3.2 per cent by weight. 

Sections 3041 to 3044 inclusive of the 1931 Code of Iowa. are included under 
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Title X of said Code which refe•rs to the regulations and inspection of foods, 
drugs, and other articles. These sections refer to "articles" which must be 
properly labeled and makes it unlawful for any person to have any artiCle as 
defined by this title in their possession which contains any label or repre
sentation which is deceptive as to the true character of the article. 

Section 3029 of the 1931 Code of Iowa in paragraph one states that " 'article' 
shall inc! ude food * * *" 

Paragraph five of Section 2808 of the 1931 Code of Iowa defines "food" as 
follows: 

"'Food' shall include any articie used by man for food, drink, confectionery, 
or condiment, or which enters into the composition of the same, whether 
simple, blended, mixed, or compound." 

The above definition of food is one that has ·been adopted by the Legislature 
of Iowa. If beer can be interpreted as any article used by man for food or 
drink, whether simple, blended, mixed or compound, then the use of the above 
labels in the sale of beer would constitute a clear violation of Sections 3041 
to 3044 inclusive of the 1931 Code of Iowa. 

In food statute,g, the term, "food," usually includes all articles used for food 
or drink by man whether simple, mixed or compound. 

26 c. J., 750. 
Arbuckle vs. Blackburn, 113 Fed., 616 (191 U. S., 405; 65 L. R. A. 64). 
McCarthy vs . .State, 170 Wis., 516 ( 175 N. W., 785). 
Armould vs. State Dairy, etc., Commission, 159 Mich., 1 (123 N. W., 58'0; 

25 L. R. A. (N. S.) 616.) 

::Vlilk is included under such definitions. 
Commonwealth vs. Bomberger, 44 Pa. Co., 673. 

Coffee is also included. 
Arbuckle vs. Blackburn, 113 Fed., 616 ( 65 L. R. A. 64). 

Wine is also included under the Federal Pure Food Law. 
U. S. vs. Sweet Valley Wine Go., 208 Fed., 85. 

Under the Federal Pure Food Act of June 30, 1906, C. 3916, Paragraph six, 
34 Stat. 769, U. S. Compiled St. Snp. 1911, page 1356, food is defined as· follows: 

"The term 'food' as nsed herein shall include all articles used for food, 
drink, confectionery, or condiment, by man or other animals, whether simple, 
mixed or compound." 

It is apparent that this Federal definition as used in the above act is sub
stantially the same as the definition adopted by the Iowa Legislature. 

In the case of the U. S. vs. Sweet Valley Wine Co., cited above, the defendant 
was indicted in four counts for misbranding under the Federal Act above 
quoted. The defendant attacked the indictment by demurrer, one of the 
grounds being that the government had failed to allege that the various wines 
therein mentioned and ordered by defendant were foods within the meaning 
of the Act of Congress. Federal District Judge Killits of the Northern Dis
trict of Ohio held that wine was included under this definition of food and 
promptly dismissed the defendant's demurrer. It appears to be the general 
rule that a legislative body may provide its own definition of food under a 
law which it enacts and when it does so that definition must necessarily con
trol regardless of dictionary definitions. 

In the case of McCarthy vs. State, reported in 175 N. W., pages 785 and 786, 
the Supreme Court of Wisconsin laid down the following rule: 

"It is entirely competent for the legislature to provide its own definition 
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of a word used in a law which it enacts and when it does so that definition 
must necessarily control regardless of dictionary definitions." 

In construing certain statutes, however, it has been held that the term "food" 
does not include a beverage or drink. This rule is announced in 26 C. J., page 
751, and refers to the case of State vs. Meek, 26 Wash., 405 (67 Pac., 76). 
However, an examination of this case reveals that the Washington statute 
defining "food" was as follows: 

"The term, 'food,' as used herein shall include all articles used for food, 
drink, and condiment by man, whether mixed, simple, or compound. * * * * 
The term, 'drink,' as used herein shall not include liquors containing two per 
cent or more of alcohol." 

It is apparent that this Washington statute clearly eliminates liquors con
t~ining two per cent or more of alcohol from the definition of food. This was 
the enactment of the LLgislature and, of course, should be sustained by the 
Washington Court. The Iowa statute does not have such an exception to 
liquors. There can be no question but what beer is an article used by man 
for drink as defined by our legislature in paragraph five of Section 2808' of the 
1931 Code of Iowa. 

Therefore, it is the opinion of this Department tl1:1t the labeling or adver
tising of beer to contain not more than 5.5 per cent of alcohol or not more than 
8 per cent proof spirits, or any other misleading type of advertising, except 
that it contains not over 3.2 per cent of alcohol by weight is a violation of 
Se-ctions 3041 to 3044 inclusive of the 1931 Code of Iowa and that all persons 
violating these sections should be prosecuted under the same. 

DENTIST. USE OF NAME WHEN ADVERTISING: A licensed dentist shall 
not use any name other than his own when advertising. If he uses the 
prefix "doctor" he must add after his name the letters "D. D. S." or the 
word, "dentist" or "Dental Surgeon." If he advertises under his surname 
only he is not using a name other than his own. 
December 27, 1933. State Department of Health, Des Moines, Iotca: 'Ve 

acknowledge receipt of your favor of November 14th, in which you state that 
in many sections of the state dentists advertise under their surname and do 
not use their Christian name or initials. You enclose some advertisements 
taken from newspapers published in this state being the advertisements of 
dentists who, in some instances, use names other th:1n their own. These den
tists advertise variously under the following names: Harmon Dentists, White
hill Dentists, Craven's Exclusive Plate Shoppes, Taylor Dentists. Craven's 
Exclusive Plate Shoppes advertise three Iowa addresses, viz.: Mil;son City, Des 
C\Ioines and Sioux City. 

You request an opinion of this department interpreting the following section 
of the Code, particularly with reference to the question whether or not a 
dentist is required to use his full name in advertising, to-wit: · 

"Sec. 2570. Dentists to practice under their own names. No person shall 
operate any place in which dentistry is practiced under any other name than 
his own, or display, in connection with his practice, on any advertising matter 
any other than his own name; but two or more licensed dentists who are asso
ciated in the practice may use all of their names, and a widow, heir, or any 
legal representative of a dece3.sed dentist, may operate such office for a reason
able time for the purpose of disposing of the same." 

The law in that section plainly says that no person shall operate any place 
in which dentistry is practiced in any name other than his own, nor shall he 
display in connection with his prqctice on any advertising matter any other 
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than his own name. While it may have been the intent of the legislature 
to require dentists to Ust> their full names when advertising, the section does 
not specifically so provide. A dentist may not use any name other than his 
own except that if two or more licensed dentists are associated in the practice 
they may use all of their names. It would seem in view of this language 
that Cravens may advertise in the name of Cravens without using his initials 
or Christian name and if he wishes may use it and in connection therewith 
may use "dentist." 

The queS'tion of the constitutionality of a statute of the State of Ohio some
what similar to our Section 2570 above quoted was resolved against the con
stitutionality of the statute by the Common Pleas Court of Hamilton county, 
Ohio, in the case of Ex Parte Robert C. Craycraft. The case is reported in 
Ohio Nisi Prius Reports, Volume 24 at page 513, and was not carried to the 
court of last resort in that state. That case holds that the statute making 
the practice of dentistry unlawful unless carried on under the name of the 
individual practitioner is an abuse of the police power and unconstitutional. 
It holds, however, that another statute providing a penalty for misrepresenta
tion of their qualifications by dentists is a valid enactment when properly 
construed. We quote from the above case as follows: 

"The present dental statute, the constitutionality of which is being attacked 
in this proceeding practically prohibits dentists from advertising and if they 
do advertise subjects them to arrest, fine and possible revocation to practice 
their profession. It is hard to conceive public health safety or morals were 
protected by such an act which singles out the profession of dentists. There 
is no such law pertaining to druggists who are licensed by the state after 
examination or doctors or veterinaries. It singles out the dentists as a par
ticular class of culprits should they advertise while all other professions which 
use this method of enlarging their clientele and advancing their business inter
ests are free from any such restrictions; that this is class legislation pure 
and simple has been decided time and again by the courts of last resort of 
different states." 

It is not the disposition of this office to attack the constitutionality of the 
statutory law of this state. On the contrary, we deem it· our duty to uphold 
the constitutionality of all statutes until the courts of last resort have held 
them unconstitutional. Section 2570 must, therefore, be accepted as a con
stitutional and valid statute until the courts hold otherwise. 

Section 2509 provides that any person licensed to practice his profession 
under Title Eight of the Code which includes dentists may append to his name 
any recognized title or abbreviation which he is entitled to use to designate 
his particular profession but no other person shall assume to use such title 
or abbreviation and no licensee shall advertise himself in such a manner as 
to lead the public to believe that he is engaged in the practice of any other 
profe~sion than the one which he is licensed to practice. Section 2510-d1 
provides that any person who falsely holds himself out by the use of any 
professional title or abbreviation, either in writing, cards, signs, circulars, or 
advertisements· to be a practitioner of a system of the healing arts other than 
the one under which he holds a license, or who fails to use certain designa
tions shall be guilty of a misdemeanor. A dentist may use the prefix "doctor" 
but shall add after his name. the letters, "D. D. S." or the word, "dentist" or 
"dental surgeon." 

Section 2570 clearly was intended to limit dentists to the use of their own 
names and in connection therewith the prefix, "doctor." If this prefix is used 
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ne shall add after his name the letters, "D. D. S." or the word, "Dentist" or 
"Dental Surgeon." 

Under the name, Harmon Dentists, or other similar advertising, it would 
not be permissible to employ and use the services of dentists bearing other 
names unless Section 2568 is complied with which provides as follows: 

"2568. Names of employed dentists to be posted. Every person who owns, 
operates, or controls a dental office in which anyone other than himself is 
practicing. dentistry shall display the name of such person in a conspicuous 
manner at the public entrance to said office." 

Section 2569 provides that persons who are not licensed dentists may perform 
laboratory work. An advertisement under the name of Craven's Exclusive 
Plate Shoppes would violate the law if persons were engaged in the practice 
of dentistry under such name in violation of Section 2565 which defines the 
practice of dentistry. If Craven's Exclusive Plate Shoppes merely manufacture 
plates and do laboratory work and are not engaged in the practice of dentistry 
defined by law, the advertisement is a lawful one. 

SALE OF WARRANTS. 
December 27, 1933. Board of Eclucation, Des Moines, Iotca: You submitted 

to us a few days ago, a contract entered into by and between the Board of 
Education, the Finance Committee of the Board, and Carlton D. Beh Company 
of Des :.\Ioines, Iowa, looking toward the purchase of what is commonly known 
as "Stamped Warrants" by the Carlton D. Beh Company. 

It appears that these warrants are the regular warrants payable to the 
treasurers of the various institutions under the Board of Education, and pur
suant to law, have duly issued, been presented to the Treasurer of State for 
payment and by him stamped, "Unpaid for want of funds." 

You ask: 
(1) Is the agreement under which stamped warrants are sold to the Carlton 

D. Beh Company binding and legal? 
(2) Is it legal for the Finance Committee to permit the purchaser to have 

the interest that has accrued between the date when the warrant may be 
stamped by the Treasurer of State and the date when the warrant is sold to 
the Carlton D. Beh Company? 

Section 3940 of the Code of Iowa, 1931, provides as follows: 
Appropriations-monthly installments. All appropriations made payable an

nually to each of the institutions under the control of the board of education 
shall be paid in twelve equal monthly installments on the last day of each 
month on order of said board. 

We understand that because of the escrow agreements with the depository 
banks of the institutions, that the appropriation is not withdrawn in one in
tJtallment each month, but that warrants are issued by the State Comptroller 
pursuant to requisition of the Finance Committee, such requisition being made 
for the amount needed to bring the deposit up to a certain sum, an·d that these 
warrants are in the denominations requested and are payable to the treasurer 
of the institution and delivered to the Finance Committee. 

Section 3935 of the Code, in regard to the duties of the treasurer of the 
institutions, Is in part, as follows: 

"The treasurer of each of said institutions shall: ( 1) receive all appropri
ations made by the General Assembly for such institution and all other funds 
from all other sources belonging to said institution." 

We understand that these warrants, when so delivered to the treasurer of 
the institution, are duly endorsed by him and then returned to your Finance 
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Committee and presented by a member of the Finance Committee to the Treas
urer of State for payment. 

Section 135 of the Code provides as follows: 
"Payment-interest on unpaid warrants. He shall pay no money from the 

treasury but upon the warrants of the auditor, and only in the order of their 
presentation; or, if there is no money in the treasury from which such warrants 
can be paid, he shall, upon request of the holder, endorse upon the warrant 
the date of its presentation, and sign it, from which time the warrant shall 
bear interest at the rate of five per cent per annum until the time directed 
in the next section." 

Pursuant to this section then, when there is no money in the treasury from 
which a warrant can be paid, the Treasurer of State endorses upon the back 
thereof that the same was presented for payment on a certain date and is not 
paid for want of funds. The Finance Committee, then acting for the treas
urer of the institution and the Board of Education, negotiates the sale of the 
warrant at par to the Carleton D. Beh Company pursuant to the agreement, 
the purchaser paying the face value of the warrant, and when the warrant is 
called for payment by the Treasurer of State, the purchaser is paiil interest 
from the date the warrant was originally presented to the Treasurer of State 
for payment and by him stamped according to law. 

Under the agreement referred to, these warrants are delivered to the pur
chaser as soon as practicable after they are stamped, and the Carlton D. Beh 
Company has agreed to take all of these warrants offered for the period of the 
contract. W'e understand that when this contract was entered into, various 
financial institutions in the state were approached for the purpose of selling 
to them these stamped warrants, but they refused to purchase the same. Some 
of the institutions took a few of the stamped warrants, but notified you that 
they would not take any more, and that the warning of these institutions was 
one of the things that induced you to enter into the agreement to sell all of 
these to the Carlton D. Beh Company, as otherwise, your institutions might 
have to close. 

We have no statutory provisions in this state in regard to the sale and 
negotiation of these so-called stamped warrants and our Supreme Court, where 
a similar proposition was before it, as to the legality of a contract entered 
into without competitive bidding, said in the case of Lee vs. City of Ames, 199 
Iowa, 1342, at page 1349: 

"We have no statutes in this state requiring contracts for excavation and 
grading of streets' preparatory to paving, to be let under competitive bidding. 
In the absence of statutory requirement, the city was not required to Jet 
the contract for extra excavation under competitive bidding, as is required in 
paving (see cases). It is well settled that a municipal corporation need not, 
in making its contract, advertise for bids and Jet to the lowest bidder in the 
absence of an express statutory requirement; and where a city is not required' 
to advertise for bids, neither is it required to let to the lowest bidder in case 
it does adopt such course." 

This same law, of course, would apply to a contract entered into by the· 
state or any of its boards, as well as to a contract entered into by a sltb
division of the state, and it therefore appears that where the agreement was 
entered into in good faith and there is no statutory provision requiring the 
advertisement for bids, that the contract is legal _and binding; and the fact 
that some interest had accumulated on the warrant before it was negotiated 
would make no difference, as ordinarily, interest would accumulate from the 
date of the stamping of the warrant to the date of the sale of same, and this 
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interest also was probably one of the inducements to the purchaser in entering 
into the contract. 

It is, therefore, the opmwn of this department that the contract is legal 
and binding and if the contract so provides, the purchaser may have the in· 
terest that has accrued between the date the warrant was stamped by the 
Treasurer of State and the date when it was sold to the purchaser, and the 
purchase price paid. There is, of course, no question but what the purchaser 
is entitled to interest after the date of the purchase of the warrant. 

FOREIGN CORPORATION SHOULD BE REQUIRED TO REGISTER AND 
QUALIFY THE SALE OF ITS PROPOSED STOCK. 
December 30, 1933. Superintendent, secu1·ities Department, Des Moines. 

Iowa: We have your inquiry of November 7th asking whether or not the 
capital stock of the Alta Tiger Mining Company, a Utah corporation, given 
away, all of which stock is owned by an individual, same being assessable, 
would be prohibited under the Iowa Securities Law. 

We have before us the special application for free shares in the Alta Tiger 
:\1ining Company. The application provides that the prospective stockholder 
is to get free stock, but it is taken with the understanding that assessments 
may be levied by the corporation, not to exceed nine in number, with a limita
tion of three assessments of two cents each on one share in each calendar 
year. The application further provides that the assessments levied are to be 
used in carrying out a plan of developing the properties of the company and 
money raised by the assessments is to be sent to the treasurer of the company 
to cover obligations that may be incurred by the Alta Tiger Mining Company. 

In order to get at the intent and purpose of the security act it is necessary 
to refer to the title of the Iowa Securities Act, as same was passed in Chapter 
10 of the Session Laws of 1929, which provides as follows: 

"An act to protect investors by regulating sales and purchases, attempted 
sales and purchases, within the State of Iowa, of stocks, bonds, notes, de· 
bentures, evidences of indebtedness, investment contracts, interest in or under 
profit sharing or participating agreements or schemes, and interest and trusts 
as hereinafter called securities." 

Section 8581-c6 provides, to-wit: 
"No securities, except of a class exempt under the provisions of Section 

8581-c4 sold in any transaction exempt under any of the other provisions of 
Section 8581-c5, shall be sold within the state unless such security shall have 
been registered by notification or by qualification as hereinafter defined." 

Security is defined in Section 8581-c3 as follows: 
"Security shall include any note, stock, treasury stock, bond, debenture, evi· 

deuce of indebtedness, certificate of interest in an oil, gas or mining lease, 
collateral trust certificate, pre-organization certificate, pre-organization su!:l· 
scription, any transferrabl'e share, investment contract, or beneficial interest 
in title to property, interest in or under a profit sharing or participating 
agreement or scheme, or any other instrument commonly known as security." 
· It is our opinion that the Alta Tiger Mining Company should register and 
qualify with the Securities Department of the State of Iowa the securities 
sought to be given away in the instant case, for the reason that we feel that 
this is an attempt on the part of the company to induce .the sale of stock to 
the people within the state.. It is true that under the application the person 
or persons seeking to become interested in the purchase of stock have the 
right to forfeit their shares, if they are not in position to pay the assessment 
levied, and that they incur no liability through the signing of the request 
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for shares. We feel, however, that the statute defining "security," as set out 
above, is broad enough to cover the scheme or plan used by the mining com
pany to induce the sale of its stock. \Ve do not hesitate to advise your Depart
ment that this company should be required to register and qualify the sale 
of its proposed stock. 

December 30, 1933. Secul"ities Department, Des Moines, Iotca: We have 
your letter of October 31st with reference to an inquiry coming from the town 
of Havelock, Iowa. It appears that the town of Havelock has eleven thousand 
dollars ($11,000.00) deposited in a closed bank. They propose to build a water 
tower and issue warrants marked "Not paid for want of funds," which war
rants are to be turned over to the contractor and to be payable out of any 
dividends paid by the bank or to be received from the state guaranty fund. 
It is our understanding that the warrants are not to be paid from earnings of 
the tower. Your question is whether or not the plan comes under the recent 
ruling covering pledge orders. 

In our opinion this transaction has no relation to the recent opinion given 
you in connection with the sale of pledge orders. Pledge orders are issued 
under a particular statute described as Section 134-dl to d-7 inclusive, of the 
1931 Code. Said pledge orders are redeemed entirely from the earnings of the 
municipal project operated in pursuance of the provisions of this statute. 

Our understanding is that the water tower in the instant case is to be built 
entirely from assets of the town of Havelock, which are now available in an 
unliquidated form. It is unnecessary, in our opinion, to require the registra
tion and qualification of the security in question. 

BEER BILL: CONFISCATED BEER: VIOLATION OF BEER LAW. 
January 2, 1934. County Attorney. Rock Rapids, Iotca: This will acknowl

edge receipt of your letter of the twenty-eighth ultimo, in which you request 
the opinion of this Department, on the following question: 

In a raid, the sheriff of Lyon county took possession of eighty (80) cases 
of beer of three and two-tenths per cent (3.2%) alcoholic content by weight. 
The defendant was violating the provisions of Chapter 37, Acts of the Forty
fifth General Assembly. 

What should be done with this beer? 
Would the sheriff, in disposing of the same without a permit, under the 

provisions of the act under consideration, be guilty of violating the act? 
Chapter 37, as amended by Chapter 38, Acts of the Forty-fifth General 

Assembly, does not provide a way whereby beer, taken under the circumstances 
as outlined above, can be disposed of. 

Section 1990, Code of Iowa, 1931, provides for an order by the court in which 
a direction is made for the disposition of liquors, instruments, utensils, or 
materials, and vessels containing the same: 

"1. By ordering the destruction thereof; or 
"2. By orderii1g any portion thereof consisting of alcohol, brandies, wine, 

or whiskey, to be delivered, for medical or scientific purposes, to any state or 
reputable hospital in the county, or in adjoining counties, or to the board of 
control of state institutions." 

Section 1993, Code of Iowa, 1931, provides for the destruction of instruments 
·and sale of material. Said section is to the following effect: 

The. court shall "direct that all instruments used in the manufacture of 
intoxicating liquors be converted by the sheriff into junk." 
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Also, 
"All material which may have legitimate uses and the junk referred to shall 

be sold by the sheriff as chattels under execution and all moneys realized 
therefrom shall be turned into the treasury for the benefit of the school fund 
of the county." 

Section 1994, Code of Iowa, 1931, provides: 
"The clerk of the district court shall call to the attention of the courts on 

the first day of each term all judgments for the forfeiture of intoxicating 
liquors,· instruments, utensils, or materials, and for the disposition of which 
no order has been theretofore made, and the court shall thereupon enter an 
order for the disposition of such liquors, instruments, utensils, or materials." 

In the opinion of this Department these ·sections, which you have suggested 
in your letter, do not apply if the beer is less than three and two-tenths ( 3.2%) 
per cent of aleohol by weight by reason of the following: 

·Section 1 of Chapter 37, Acts of the Forty-fifth General Assembly provides 
that Section 1923 of the Code of Iowa, 1931, be amended and further provides: 

"that the words 'l1quor' or 'intoxicating liquor' wherever used in title six of 
the Code of Iowa, 1931, shall not be construed to include heer, ale, porter, 
stout or any other malt liquor containing not more than three and two-tenths 
per centum ( 3.2% ) of alcohol by weight." 

Hence, Section 1990 would not apply as it refers to intoxicating liquor and 
not to beer. The sheriff of your county, in taking the beer, in question, in a 
raid could hold the same as evidence and could use it as an exhibit in the 
trial of the defendant. But after the trial, the beer would be treated as any 
other exhibit and on application of the defendant, should be returned to him. 
As we view Chapter 37, Acts of the Forty-fifth General Assembly, there is no 
limit to the amount of beer that one person can have as long as the provisions 
of the chapter are not violated with reference to sale. It could be used by 
him for his own use. 

The controlling feature would be as to whether or not the alcoholic content 
would exceed the amount allowed under the so-called beer law. In the event 
that it did exceed three and two-tenths (3.2%) per cent of alcohol by weight, 
then the sections cited, 1990 and 1993, would apply and the court could, by 
order, either direct the turning over of the heer or any portion of the same 
to any state or reputahle hospital or to the board of control, in accordance with 
Section 1990 or could direct that the same be sold by the sheriff as chattels 
under execution and all moneys realized therefrom should be turned into the 
treasury for the benefit of the school fund of the county, in accordance with 
Section 1993, Code, 1931, as in the discretion of the court would be the proper 
disposition of the same. In this connection, it would seem to us that Section 
1990 would be elastic enough to provide for the disposition of beer which 
would exceed the amount of alcoholic content allowed. 

In the event that the last situatimi is true, we can dispose of your question, 
relative to the liability of the sheriff in selling the beer without a permit, 
by saying that he is simply doing those acts which are a part of his duties 
as an officer and also, by reason of the additional fact that he is acting undsr 
order of the court. There would be no question as to liability on his part 
!n such a situation. 

STATE SINKING FUND: PROPER CLAIM: FUNDS ON DEPOSIT: Under 
these conditions, in your opinion, would a claim by said township for funds 
on deposit at the time it suspended business be a just and proper claim 
against the "StatQ Sinking Fund for Public Deposits?" 
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January 5, 1934. Treasure1· of State, Des Moines, Iowa: This will acknowl
edge receipt of your letter of the third instant in which you request the opinion 
of this Department on the following matter: 

The Clerk of Indiana township, Marion county, Iowa, has presented to this 
Department, a Proof of Claim, against the "State Sinking Fund for Public 
Deposits" originating from a deposit said township had in the Knoxville Citi
zens National B:mk and Trust Company of Knoxville, Iowa, at the time it sus
pended business October 10, 1933. 

It appears, however, that the depository designated by proper resolution by 
this township was the Citizens National Bank of Knoxville, Iowa. It appears 
also that on or about December 30, 1931, subsequent to the date that the Citi
zens National Bank was so designated as a depository for this township, said 
Citizens National Bank was merged or consolidated with the Knoxville Na
tional Bank and the name under which said institutions then conducted busi
ness was the Knoxville Citizens National Bank and Trust Company. Said 
claimant, therefore, maintains that the Knoxville Citizens National Bank and 
Trust Company is a continuation of the Citizens National Bank and also the 
Knoxville National Bank. 

Under these conditions, in your opinion, would a claim by said township for 
funds on deposit at the time it suspended business be a just and proper 
claim against the "State Sinking Fund for Public Deposits?" 

Sections 7420-d1 and 7420-d2 of the Code of Iowa, 1931, sets out the procedure 
whereby governing boards may ·designate depository banks for public funds 
and, in the last named section, it is provided: 

"The approval of a bank as a depository bank shall be by written resolution 
or order which shall be entered of record in the minutes of the approving 
board, and which shall distinctly name each bank approved, and specify the 
maximum amount which may be kept on deposit in each such bank." 

Section 7420-b1 provides for the procedure after the closing of a bank and 
the appointment of a receiver for the same and, among other things, provides 
that a certified copy of the resolution under which the deposit was made shall 
be furnished to the Treasurer of State by the treasurer of the body haYing 
public funds on deposit therein. 

The question presented, as we view it, deals with the care used by the gov
erning body respecting the written resolution and whether or not it is. a matter 
of such vital importance that any failure to follow the strict wording of the 
statutes in this respect would invalidate a claim as against the State Sinking 
Fund for public deposits. In the case of Andrew vs. Iowa Savings Bank of 
Estherville, et a!., which came to our Supreme Court from Emmet county and 
which is reported in 203 Iowa, 1089, the court in its opinion states in p:nt: 

"The sinking fund from which this payment is soug-ht to be made is, in a 
very proper sense, a trust fund. It is one created by legislative enactment, 
and set apart for the express purpose of protecting public funds lawfully de
posited 'by authority of and in conformity with the dir\'ction of the local 
governing council or board.' All of the different public corporations enumcrl\ted 
by the statute that place their public funds in approved depositories are inter
ested in the administration of this state sinking fund. No public corporation 
can participate in such sinking fund unless it has complied with the provisions 
of the statute .permitting it to so participate. The interests involved are so 
widespread that the administration of said sinking fnnd should be strictl~
guarded, with meticulous care, as a trust fund. UnJ.uthorized deposits cannot 
be allowed to remain in banks because their withdrawal 'mighf embarrass 
the bank,' and because participation in the state sinking fund is anticip:J.ted. 
The statute must be reasonably construed. Following the order of the board 
of supervisors fixing the limit of the deposit of county funds in the banlt at 
$5·0.000, the treasurer was entitled to a reasonable time, consistent with the 
ordinary course of business, to withdraw the amount of funds in excess of the 
limit fixed by the board. The lapse of six weeks and the gradual withdrawals 
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in small amounts so as 'not to embarrass the bank' cannot be construed to be 
an attempt to comply with the order of the board of supervisors within a 
reasonable time. * * * * * The act providing for the creation of a sinking fund 
was not intended to operate as a device to assist banks that were in financial 
'embarrassment,' by leaving public funds on deposit with them. Such was not 
the purpose of the Brookhart-Lovrien act. 

"* * * * ''· Such excess deposit was an unauthorized deposit at the time 
that tlie b:tnk was placed in the hands of a receiver, and reimbursement for 
said funds from said state sinking fund cannot be allowed." 

In the case quoted from above, the proper resolution had been passed by 
the board of supervisors setting the maximum amount which might be depos
ited in the Iowa Savings Bank and a later resolution was passed reducing the 
maximum amount. Subsequent to the first resolution and prior to the second 
resolution, reducing the amount the treasurer had in conformity with the first 
resolution deposited in the Iowa Savings Bank, public funds in excess of the 
amount fixed in the second resolution, the treasurer made small withdrawals 
over a six weeks' period but did not reduce the amount below the fixed amount 
in the second resolution, as the maximum amount which could be kept in the 
Iowa Savings Bank. The Supreme Court, in reversing the decision of the 
trial court, allowei a participation in the State Sinking Fund for the maxi
mum amount as fixed by the second resolution but refused participation for 
the excess above that fixed in the second resolution for an amount in the 
neighborhood of $24,000.00. 

·we cite this case as we feel that this gives an idea of the attitude of our 
Supreme Court in a comparatively recent pronouncement which would govern 
the question presented. 

Also, see 210 Iowa, 215, which case deals with what is construed to be a 
reasonable time in which the treasurer has to withdraw funds deposited with
out the sanction of the governing body. 

It is the opinion of this Department, in the instant matter, that one con
trolling feature of the right to file a claim against the St3.te Sinking Fund 
would be as to which charter was used in the continuation of the merged bank. 
In the event the Citizens National Bank charter was used, deposits made prior 
to the merging, would be the basis of a legal claim as against the State Sink
ing Fund. But on the contrary if, in the merging and reorganization of the 
banks, the charter of the Knoxville National Bank was used, then the claim 
would not be good as against the State Sinking Fund by reason of the f:lct 
that the Citizens National Bank, which was designated by the governing board, 
no longer existed and the continuing of this deposit with no new resolution in 
the Knoxville-Citizens National Bank and Trust Company would be a con
tinuing of a deposit in a bank not designated as it is the continuation of the 
Knoxvi!Ie National Bank and not the Citizens National Bank. 

Also, in the case of new deposits made subsequent to the mer;?;ing-, a new 
resolution would have to be passed by the governing board as this would be 
a new banking institution which, among other things, would have taken on 
new liabilities and changed its status in numerous ways whereby it could no 
longer be said to be the Citizens National Bank or the Knoxville National 
Bank, but a new banking institution and one not designated in the original 
resolution. 

INSURANCE. 
January 5, 1934. Commissioner of Insurance, Des llloines. Io1ra: You ad

vised us some time ago that the Iowa association of insurance agents had 
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passed a resolution condemn!ng rebates, fictitious fleets, promiscuous appoint
ment of agents and other such unfair practices, and you requested an opinion 
as to the effect of Section 8666 of the Code, and "·hether this section applied 
to all lines of insurance, including fire insurance, suretyship and so ort. You 
further advised that the Iowa association of agents have agreed that if this 
statute does so include these, the association will do its own policing in order 
to better conform to the program of the ~RA and the vresent trend of busine'Ss 
ethics. 

Section 8666 of the Code was originally enacted by the Twenty-third Genenl 
Assembly and was known as Chavter 33 of the Laws of that Assembly. It 
was entitled, "An act to prevent discrimination in life insurance." You will 
note that this original act vertained only to life insurance companies. It was 
amended by the Twenty-seventh General Assembly and the words "or associ
ations" were inserted after the word "company" so that it then included life 
insurance companies or associations. This apvears as Chapter 46 of the Laws 
of the Twenty-seventh General Assembly. The statute was subsequently 
amended by the Thirty-fourth General Assembly and the words "or castnlty, 
health or accident" now appearing in lines one and two of the vresent section, 
·were inserted. The title to this Chapter 18 of the Thirty-fourth General Assem
bly is not very helpful in determining the meaning of the Legislature, as the 
chapter contains twenty-one sections and the whole act is entitled, an act to 
amend certain sections of the Code, naming the sections, with the simple 
explanation after those sections, "all relating to insurance." 

Section 13 of Chapter 18 of the Acts of the Thirty-fourth General Assembly, 
is as follows: 

"Discriminations ll.lt casualty rmnpanics 1J1'0hibitcrl. That the law, as it 
appears in Section 1782 of the Suvplement of the Code, 1907, is amended by 
inserting in line one, between the words 'life' and 'insurance,' the following: 
'or casualty, he:1lth or accident.;" 

Since that time, the statute has not been changed. As I understand, the 
intent of the Legislature in originally enacting this statute, was to protect 
vurchasers of life insurance and to prohibit distin~tion or discrimination be· 
tween persons of the same class and equal expectancy of life, so that one 
insured would not have to pay a greater premium than another in order to 
make up for the se~ret agreement with an insured, who, by reason of some 
arrangement, was given insurance at a lower cost. It is my understanding 
that this has been comvlied with very religiously by the life insurance com·
panies and their agents. It is also my understanding that the other insurance 
companies and agents desired that this same provision should also cover their 
fi"eld, and instead of pJ.ssing a new act for that tmrpose, the Legislature amended 
the present act so as to prohibit discrimination by any "life or casualty, health 
or accident insurance company or association." 

It is agreerl, I believe, that the statute by reason of the amendments, is now 
unhappily wor_({ed, as, of course, many of the statements therein pertaining 
to life insurance and the equal expectancy of life can have no ap.plication to 
other lines of insurance. The statute, however, has a definite meaning and 
this meaning must be ascertained. 

There is, of course, no question but what the statute expressly prohibits dis
crimination in life, health and accident business and your question, as I 
understand, is whether it also prohibits discrimination in the business author
ized to be written under Chapter 404 of the Code, and especially Section 8940 
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cf the Code. · These kinds of insurance, as I understand, include everythin~ 
other than life. There is no direct prohibition in the statute covering all of 
these various kinds of insurance unless the word "casualty" was inserted by 
the Legislature for that purpose, and the question will then be more or less 
determined by definition of the word "casualty" and in determining what the 
Legislature meant .by the use of this word. 

In 11 Corpus Juris, 30, the author states the following in regard to casualty 
insurance: 

"A term of quite frequent use, yet it cannot be said that its definition has 
been very accurately settled by the courts. It. is commonly held to include 
those forms of indemnity providing for payment for loss or damage to property 
(except from fire or the elements), resulting from accident or some such un
anticipated contingency, and for loss through accident, or casualties, resulting 
in. bodily injury or death. The term, however, is more properly applied to 
insurance against the effects of accidents resulting in injuries to property." 

In Couch on C"yclopedia of Insurance Law, Volume I, Section 13, the author 
states: 

"In some jurisdictions, a distinction, largely based on statutes, is drawn 
between accident and casualty insurance, the former being held to relate to 
accidents resulting in bodily injury or death, and the latter or property losses 
resulting from accident or casualty, such as boiler, plate glass, injury to prop
erty by strikes, etc. But as a general rule 'casualty insurance' covers acci· 
dental injury both to persons and to property." 

Our own Supreme Court in Bankers Mutual Casualty Company vs. First 
National Bank, 131 Iowa, 456, at page 461, has said: 

"'Casualty' and 'casualty insurance' are words of quite frequent use, yet 
it cannot be said that their definition has been very accurately settled by the 
courts. Strictly and literally 'casualty' is perhaps to be limited to injuries 
which arise solely from accident without any element of conscious human 
design or intentional human agency; or as it is sometimes expressed, inevitable 
accident, something not to be foreseen or guarded against. Standard Diction
ary. But in ordinary usage, 'casualty' like 'accident' is quite commonly applied 
to losses and injuries which happen suddenly, unexpectedly, not in the usual 
course of events, and without any design on part of the person suffering from 
the injury. Nor does the fact that the conscious or intended act of some other 
person produce it, take from such injury its character as an accident or casu
alty. (See cases.)" 
and again, the court stated on page 462: 

"Casualty by which a loss of property is occasioned is not necessarily re
stricted to a conflagration by which the property is consumed, and we can see 
no reason why, in the absence of other restrictive provisions in the statute, 
it may not as well include lightning, tornado, flood, hail, or other force or 
violence by which such property is injured, destroyed, or lost without the 
agency or design of the owner." 

It is apparent that our Legislature in using the words "casualty insurance" 
in Section 8666 of the Code, intended to use it in its broadest sense to include 
all kinds of insurance as you will note the title to Section 1il, Chapter 18" of 
the Acts of the Thirty-fourth General Assembly states "discriminations by 
casualty companies prohibited," and does not mention health and accident com
panies even though they are expressly named in the body of the bill. 

In regard to suretyship, the author in Stearns on Suretyship, Third Edition, 
on page 5, states: 

"The liability of the surety is immediate and direct. He agrees that he will 
perform the principal contract, fixing upon himself the responsibility from the 
beginning." 

It appears to be quite well settled that suretyship contracts and bonds guar· 
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anteeing fidelity of the insured are insurance contracts, and in Couch on 
Cyclopedia of Insurance Law, Volume V, Section 1199-a, the author states: 

"It is now fairly well settled, by at least the decided weight of authority, 
that bonds or contracts which guarantee the fidelity of employees, fiduciaries, 
officials and so on, if written for profit and in the course of business undertaken 
therefor, are essentially insurance contracts rather than contracts of strict 
or pure suretyship, and should be construed as insurance contracts." 

The author cites in support of this statement a number of cases, among 
which is Lamson vs. Maryland Casualty Company, 196 Iowa, 1185. 

In Couch on Cyclopedia of Insurance Law, Volume I, Section 8, the author 
states: 

"Under statutes classifying as insurance companies those guaranteeing bonds 
and undertakings required or permitted in all actions or proceedings, a surety 
company is an insurance company." 

And at Section 30, the author states: 
"A class of contracts written by guaranty or surety companies, and generally 

designated as guaranty insurance, comprises principally contract, credit, fidel
ity, title, bond and security guaranty generally. Contracts of this kind are 
n'ow almost universally regarded as those of insurance where the underwriter 
engages in the business for profit, especially since the terms of such contracts 
usually resemble the essential elements of an insurance contract." 

Our Legislature has apparently recognized these contracts as contracts of 
insurance, as you will note that Section 8940 ineludes these various kinds of 
contracts and obligations under the heading of "Kinds of Insurance." It is, 
therefore, apparent to us that the words "casualty insurance" as used in 
Section 8666 of the Code includes every kind of insurance provided for by 
our statutes, except life, health and accident. 

In view of the present order of things, it appears to us that this is the only 
logical interpretation that could be made of this section, for the day is sup
posed to be past when unfair advantage may be taken of a customer, client 
or competitor by reason of secret arrangements and agreements, and under the 
codes of fair practice now being promulgated and adopted by hundreds of 
businesses, discriminations cannot be tolerated. This is the age of live and 
let live, not alone in private dealings between individuals, but in· dealings 
between business concerns and their customers and clients, for it is common 
knowledge that someone must pay the expense of the business, and if one 
person is preferred and allowed an advantage and does not bear his propor
tionate cost of the expense or profit, or does not pay a fair price of the com
modity, the additional burden must be placed upon someone else in order to 
make up the deficit, and we believe that this discrimination is exactly what 
our Legislature intended to legislate against and prohibit. 

It is, therefore, the opinion of this department that Section 8666 of the Code 
applies to all forms of insurance written under the statutes of this state, and 
all discriminations and distinctions; including rebates, s.pecial favors, special 
benefits, valuable considerations or inducements not specified in the policy or 
contract of insurance, are prohibited. 

STAMP ED WARRANTS: SCHOOL DISTRICT: ORDER OF P A Yl\IENT: 
TRANSFER OF FUNDS: That stamped warrants including the order of 
transfer, should be paid in the order of the date of their stamping when 
there is sufficient money on hand with which to pay them and the warrants 
and the order to pay, to draw interest from the date of presentation, which, 
in regard to order, was July 12, 1933. 
January 9, 1934. County .Attorney, Shenandoah, Iowa: \Ve have your letter 
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in regard to the Clarinda School District and the Shambaugh District. It 
appears that on July 12th, the auditor issued an order on the treasurer to 
transfer any funds belonging to the Shambaugh District to the Clarinda Dis
trict, such transfer, however, not to exceed $461.25. At the same time, there 
were warrants issued and outstanding by the Shambaugh District, which, as 
I understand, have not been paid. There is money now available to retire 
some of these obligations and your question is whether these stamped warrants 
should be paid first or whether the order should be complied with first. 

The order of payment is to be treated the same as a warrant issued and 
where the order has not been complied with and the amount paid, then it 
shal! be treated as a stamped warrant from the date on which the order was 
made and the amount not paid. 

Previous to the special session of the Legislature, we had no definite pro
cedure for the retirement of stamped warrants by school treasurer. There was, 
as you know, definite methods for retiring stamped warrants of the state, 
counties, and so on. Last summer, we held that stamped warrants of a school 
treasurer must be retired pro rata. Since that time, the special session of the 
Legislature has recodified all provisions in regard to payment of stamped war
rants, which is known as House F'ile 111 of the Acts of the special session of 
the Forty-fifth General Assembly, a copy of which I am enclosing herewith. 
You will note that this is now the law of this state. 

Pursuant to this provision, these stamped warrants and this order which 
has been made and which is to be treated as a stamped warrant, are to be 
retired pursuant to Section 5 of this act. This act, as you kno\v, covers all 
outstanding warrants and so therefore governs your situation even though 
the act was not in effect at the time of the original transaction on July 12, 
l\l33. 

It is, therefore, the opinion of this Department that the stamped warrants, 
including the order of transfer, should be paid in the order of the date of their 
stamping when there is sufficient money on hand with which to pay them, and 
the warrants and the order to pay, to draw interest from the date of presenta
tion, which, in regard to the order, was July 12, 1933. 

ELECTIONS: CHAIRMAN, MEMBER OF COUNTY CENTRAL CO:VIMITTEE: 
"It appears from Sections 626 and 627 of the 1931 Code of Iowa that the 
chairman must be a member of the county central committee. Each precinct 
elects a man member and a woman member of the central committee." 
January 11, 1934. M1·. E. J. Feuling, New Hampton, Iowa: I have your 

request of recent date for advice regarding the present situation existing in 
the Central Committee of Hamilton county. 

From the facts presented in the attached records, it appears that Doctor 
Peppers was not a member of the Central Committee at the time he was 
selected as chairman and that he has not been a member of the Central Com
mittee. The question then would arise, was his appointment as chairman 
legal and binding. 

This question has already been passed upon by the Attorney General's office 
under date of October 6, 1932. I am herein sending you a copy of the opinion 
rendered by the former Attorney General with res.pect to this matter. 

It appears from Sections 626 and G27 of the 1931 Code of Iowa that the chair
man must be a member of the county central committee. Each precinct elects 
a man member and a woman member of the central committee. No two mem-
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bers of this committee from the same precinct shall be of the same sex. In 
case an outsider was selected, that would be giving his precinct more repre
sentation than the law allows and would constitute two from the same precinct 
of the same sex. The office of chairman is not a statutory one. There is no 
term of office specified under our laws for the county chairman. Each member 
of the committee is elected for two years. It appears that the county chairman 
holds his office at the will of the m:tjority of the central committee. 

ELECTIONS: Chairman of county party central committee must be member 
of the committee and elected by its members. 
October 6, 1932. Auditor of State, Des Moines, Iowa: This will acknowledge 

receipt of your letter in regard to the following proposition: 
"Kindly advise if the county central committee can select as its chairman, 

someone outside of the committee who is not a member and who was not 
elected in the primary election or appointed to fill a vac:tncy ?" 

The statute merely provides that the county central committee elected in the 
primary election is organized on the day of convention immediately following 
the same. 

This, of course, leaves the necessary officers to be determined by the com
mittee itself, but since no provision is made for the election of officers outside 
of the committee, we are of the opinion that the chairman must be a duly 
elected or appointed and qualified member of the committee. 

NEWSPAPERS: BOARD OF SUPERVISORS: OFFICIAL NEWSPAPER, 
SELECTION OF: COUNTY: "It is therefore the opinion of this office that, 
so far as determining the contest between newspapers is concerned, as pro
vided in Chapter 274 of the Code of 1931, Chapter 102 of the Acts of the 45th 
General Assembly should not be taken into consideration." 
January 11, 1934. County Attorney, Eldora, Iowa: We acknowledge receipt 

of your letter of January Gth, in which you ask for an opinion on the following: 
"We have a newspaper contest on in this county set for Friday afternoon, 

January 12th, and there is one question which I think will be determina
tive of the matter. 

"One of the papers seeking the position of official paper has not· been in 
existence a year until about the 19th of this month. Chapter 102 of the 45th 
General Assembly defines what a legal newspaper is and requires that it shall 
have been published regularly for a period of more than one year. The ques
tion comes up as to whether an official newspaper selected by the Board of 
Supervisors must also be a legal newspaper. 

"In this connection, Chapter 102 of the 45th General Assembly, Chapter 274 
of the 1931 Code of Iowa, commencing with Code Section 5397, and Chapter 
490, commencing with Code Section 11098, had bearing on this question." 

Section 5397 of the Code of 1931 provides that the Board of Supervisors, at 
the January session each year, shall select the newspapers in which the official 
proceedings shall be published for the ensuing year. 

Section 5398 provides as follows: 
"Such selection shall be from newspapers published, and having the largest 

number of bona fide yearly subscribers, within the county. When counties 
are divided into two divisions for district court purposes, each division shall 
he regarded as a county." 

Section 5399 of the Code of 1931 provides for the number of newspapers in 
the county. 

Section 5400 provides as follows: 
"Any publisher who desires that his newspaper be so selected may make 

written application therefor to the board of supervisors at any time prior to 
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the making of the selection. If more applications are filed than there are news
papers to be selected, a contest shall exist." 

Section 5401 provides for depositing with the County Auditor in a sealed 
envelope a statement verified by the applicant, showing the names of his bona 
fide yearly subscribers living within the county, and the place at which each 
subscriber receives such newspaper, and the manner of its delivery. 

Section 5,411, as amended .by Chapter 105, Section 1, of the Acts of the 45th 
General Assembly, provides what shall be published in said official newspapers 
at the expense of the county. This section provides for the publishing of the 
proceedings of the board, the schedule of biils, the reports of the County Treas
urer, and a synopsis of the expenditures of Township Trustees for road pur
poses. At no place in this chapter is any mention made of the publishing of 
notices. 

Chapter 102 of the Acts of the 45th General Assembly is as follows: 

"CHAPTER 102 
DEFINITION OF LEGAL NEWSPAPER 

H. F. 476 

AN ACT to define the requirements of a legal newspaper for publication of 
legal notices, etc. 

Be it enacted by the General Assembly of the State of Iowa: 
Section 1. For the purpose of publishing and giving assured circulation to 

legal notices within this state, where newspapers are required to be used, news
papers of general circulation that have been established and published regu
larly for a period of more than one year, and which have a bona fide paid 
circulation recognized by the postal laws of the United States, shall be desig
nated for publication of legal notices as required by law. 

Sec. 2. A change of name or ownership of a newspaper thus designated that 
does not affect its general circulation as above required shall in no way dis
qualify such newspaper for selection in making such publication of legal notices. 

House File No. 476. Approved April 5, 1933." 
It will be noted that the title to the act is as follows: "An act to define the 

requirements of a legal newspaper for publication of legal notices, etc." What 
is meant by the "etc."? 

In our opinion, it means nothing. The act itself provides that it is for the 
purpose of publishing and giving assured circulation of legal notices within 
the state, where newspapers are required to .be used. In other words, it has 
nothing to do and does not attempt to define the term, "official newspapers," 
as used in Chapter 274 of the Code of 1931. 

It is therefore the opinion of this office that, so far as determining the con
test between newspapers is concerned, as provided in Chapter 274 of the Code 
of 1931, Chapter 102 of the Acts of the 45th General Assembly should not be 
taken into consideration. 

TITLE TO LAKE BEDS: SUBMERGED LANDS OF NON-NAVIGABLE, 
MEANDERED, BODIES OF WATER WITHIN THE BORDERS OF' THE 
STATE: "On what legal theory does the State of Iowa claim title to the 
beds and submerged lands of all non-navigable, meandered bodies of water 
within the· borders of the state?" 

Introduction of bill in Congress. 
January 12, 1934. Member of Congress, Washington, D. C.: This wiii ac

knowledge receipt of your request ancl that of the Board of Conservation and 
the Fish and Game Commission of the State of Iowa for an opinion and legal 
brief on the following question: 
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On what legal theory does the State of Iowa claim title to the beds and sub
merged lands of all non-navigable, meandered bodies of water within the borders 
of the state? 

The purpose of this inquiry is to determine as to whether or not it is ad
visable to present a bill, similar to that presented to you in the House of 
Representatives under date of January 27, 1933, in Congress to convey to the 
states of Iowa, Wisconsin and Illinois, the beds and submerged lands of all 
non-navigable, meandered bodies thereof, respectively, 

\Ve note that you suggest, in previous correspondence, that a brief sent to 
you by :\Ir. Ralph E. Kittinger, former Secretary of the Board of Conservation, 
which presents the proposition that meandered lakes pass to the State of Iowa 
under the Swamp Land Act and that the Supreme Court of the United States 
would be required to hold that the beds of non-navigable, meandered bodies of 
water pass to the state by virtue thereof, would be creating a dangerous situ
ation as far as Iowa is concerned, by reason of the fact that this state, many 
years ago, granted all swamp lands to the various counties and that, in many 
cases, these same lands passed to private individuals and that these grants 
were omnibus in that they granted all swamp lands generally without attempt
ing to describe them by metes or bounds or by description under government 
survey. The Swamp Land Act took force as of September 28, 1850, and granted 
to the several states all forty-acre tracts which were more than one-half swamp. 

It is the opinion of this Department, as expressed in the legal brief attached 
hereto, that the Swamp Land Act is not the basis of the claim of the State 
of Iowa to title in this matter. Historically, the title is based on the law of 
England whereby, in about the Fourteenth Century, by order of the King, by 
virtue of the fact that England, as a commerce nation and interested in its 
right of commerce, declared itself to be the owner of all sea waters and the 
English courts declared that rivers, being sea waters, vest in the monarch 
for the benefit of the people interested in commerce and trading and that the 
title to all lands below high-water mark belonged to the Crown or to the 
people. This same rule was first expressed in America at the time of the 
settlement of the thirteen original colonies. 

In the year 1789, Virginia's Legislature authorized the representatives of 
Virginia in Congress to execute a deed of cession to the Western country with 
the condition to such deed that all states later to be admitted to the Union 
should have the same right of sovereignty as had the State of Virginia at the 
time of the execution of said deed and the rule in Virginia at that time was 
that the sovereign was the owner of all navigable waters, including both salt 
and tide waters and all fresh waters that might be navigable. In the grant 
from Queen Elizabeth, Virginia obtained title to "a tract of land extending 
from sea to sea," which grant was by charter and as a consequence, Virginia, 
prior to the formation of the United States, claimed all the Western country 
to the Pacific Ocean and all land south of the Ohio River and at the time of 
the formation o_f the original thirteen states, Virginia had not changed her 
position with regard to her claims to the Western country. 

As a consequence of this rule, all states later admitted, including the states 
of Iowa, Wisconsin and Illinois, upon the admission of these states to the 
Union, became the owners respectively of all the waters within their respective 
boundaries and all lands beneath them by virtue of that condition. 

The Supreme Court of the United States has repeatedly stated that the bed 
of non-navigable lakes or streams passed under the law of the state and in this 
connection, you will note that the brief, attached hereto, refers to State vs. 
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Jones, et a!., 143 Iowa, 398, which was appealed to the Supreme Court of the 
United States and the decision of the Supreme Court of Iowa was affirmed 
and appears in 226 United States Reports, 460. Also, in this connection, see 
Wright vs. Council Bluffs, 130 Iowa, 274; State vs. Thompson, 134 Iowa, 25: 

"The law is settled in this state that the owner of land bordering on a non· 
navigable body of water meandered by government surveyors has title to the 
water's edge, and not to the center of the lake, as is held in some states. * * * *. 
And the Supreme Court of the United States has laid down the rule that this 
question is peculiarly for the decision of the respective states. Hardin vs. 
Jordan, 140 U. S., 371." 

Iowa was one of the states to declare, very early in its history, that inland 
streams which were above tide waters and which were navigable in fact, were 
governed by the general rule applicable to tide waters, and its courts held 
that the ownership of riparian properties extended only to high-water mark. 
The ruling of the Supreme Court of the United States in Barney vs. Keokuk, 
94 U. S., 324, made reference to the leading case in Iowa, McManus vs. Car
michael, 3 Iowa, 1. 

We find on investigation that this question has been a matter of concern 
to the Department of Justice of this state for a period of thirty-five yeus and 
has been the subject of opinions by former Attorneys General Mullen and 
Remley and that an effort was made by the administration in this Department, 
just prior to the present one, on the part of former Attorney General Flet·~her 
and Assistant Attorney General Swift, to have an action started by the United 
States against the State of Iowa to determine the question of title as between 
the United States and the State of Iowa, which was unsuccessful. Also, we 
find on investigation that former Senator Albert B. Cummins and Congressman 
Dowell made an effort in 1917 to have this question disposed of and that a 
letter, under date of February 17, 1917, was written to Congressman Dowell by 
Franklin K. Lane, Secretary of Interior, expressing an opinion regarding S. 
1174, an act "Granting to the State of Iowa all right, title, and interest of the 
United States in and to the lanrl within the meander lines, as originally sur
veyed, of the lakes within said state," in which former Secretary Lane states: 

"In my report upon the bill dated July 19, 1913, a quotqtion was made from 
the syllabus of the case of Hardin vs. Jordan ( 140 U. S., 371), to the effect 
that under the common law the grantee of land bounded upon a lake or pond 
takes to the center of such lake or pond ratably with other riparian propri
etors, and in conclusion my report expressed a doubt as to whether Congress 
should enact the bill and cast a possible cloud upon the 'title of the owners 
of land which lies below the meander line of patented tracts bordering such 
lakes." 

However, ill concluding this letter, Secretary Lane states: 
"After careful reconsirleration of the entire matter, I have to advise you that 
know of no reason why S. 1174 should not be enacted." 
In a report, No. 963 of Senate Calendar No. 8'63, 64th Congress, ·2nd Session, 

under date of January 23, 1917, from the Committee on the Judiciary, former 
Senator Cummins submitted a report to accompany S. 1174, in which he states 
in part: 

"In northwestern Iowa there is considerable low, level ground. There are, 
in this part of the state, many shallow ponds or lakes of no value as bodies 
of water, but which were meandered when the government survey was made 
and which were not included in the patents which from time to time were 
issued for the bordering lands. 

"There are a number of navigable lakes in the state, but this inquiry does 
not touch them." 
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And further quoting from said report: 
"By reference to the letter of the Secretary of Interior, Mr. Lane, it will 

be observed that he sees no objection to the proposal upon what may be termed 
its merits. He is of the opinion, however, that the government has no interest 
in the matter because it is his understanding of the law that the patents 
which granted the lands outside the meander lines conveyed to the grantees 
the pond or lake beds, under the rule which in some places governs riparian 
rights along non-navigable streams, and that inasmuch as legislation, at this 
time, neither could nor should disturb the rights of these grantees, the act if 
passed would be not only futile but vexatious. To support his conclusion he 
cites: Mitchell vs. Smale, 140 U. S., 406-414; Horn vs. Smith, 159 U. S., 40-43; 
Hardin vs. Jordan, 140 U. S., 371." 

"With the utmost respect for the Secretary's legal advisers we venture to 
say that they have wholly failed to grasp the subject anJ totally misconceived 
the cases noted in the letter. 

"It has been ruled in scores of authorities, and amon;:?; the authorities there 
is no conflict, that when the United States as a proprietor of land within a 
state conveys land bordering upon a stream or body of w.tter, whether navigable 
or non-navigable (we do not include tide-waters or the Great Lakes) the 
question of riparian rights-that is, whether the grantee of the ,bordering land 
takes any part of the land covered by water-is to be determined solely by the 
law of the state in which the property is situated. (Barney vs. Keokul{, 94 
U. S., 324; St. Louis vs. Myers, 113 U. S., 566; Packer vs. Bird, 137 U. S., 661; 
Hardin vs. Jordan, 140 U. S., 371; Shively vs. Bowlby, 152 U. S., 1; R. R. Co. 
vs. Butler, 159 U. S., 90; Power Co. vs. St. Paul Water Coms., 168 U. S., 349; 
Hardin vs. Shedd, 190 U. S., 508.)" 

This Department is of the opinion that title is in the State of Iowa by reason 
of the sovereignty of the state and that the theory, which has been advanced 
on numerous occasions, that title was granted by the United States to the 
states under what is known as the Swamp Act of September 28, 1850, is 
erroneous. We base our opinion on the cases cited herein and the brief attached 
hereto and on references, to this matter, made by the Supreme Court, notably, 
as stated by Mr. Justice Holmes in 226 U. S., 460: 

"It follows that the plaintiff in error shows no title. By the law of Iowa the 
riparian owners took title only to the water's edge, and therefore the grants 
of the adjoining land by the United States did not convey the land ~mder the 
lake. Hardin vs. Jordan, 140 U. S., 371. Hardin vs. Shedd, 190 U. S., 508. 
Whitaker vs. McBride, 197 U. S., 5,10, 512. It follows that the bed of the lake 
either still belongs to the United States or must be held to have passed to the 
state. * * * *. It is enough to say that !Jy virtue of its sovereignty the State 
of Iowa has an interest in the condition of the lake sufficient to entitle it to 
maintain this suit against an intruder without title, whether the state owns 
the bed or not." 

\Ve are also of the opinion that an act, such as you presented in the last 
session of Congress, should again be introduced, as it would settle a question 
on which there is a difference of opinion, which differen-~e has been expressed 
by the courts of our own state and on which, as far as we can find, the Supreme 
Court of the United States has never directly passed. This Department, in 
the summer of- 1933, in presenting a matter with reference to a navigable 
lake in the State of Iowa to the District Court of Cerro Gordo county, Iowa, 
plead that the title to lake ,beds in the State of Iowa belong to the state and 
while the question, de~ided by Judge Kepler was not exactly placed on this 
point, yet the court, in its opinion, expressed a doubt if this was true and, 
hence, we feel that this matter, which has been a controversial point for years, 
should be brought to a conclusion by a bill for an act, such as you have sug
gested, and we will do everything within our power to cooperate with you 
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and we know that this is the expressed desire of the Board of Conservation 
and the Fish and Game Commission of the State of Iowa. 

At the time of the last session of Congress, this Department had some cor
respondence with Attorney General Otto Kerner of the State of Illinois and 
with the Department of Justice of the State of Wisconsin. Attorney General 
Kerner expressed the opinion that title was passed to Illinois by the Swamp 
Land Act, and as stated herein, we do not agree with this theory. 

Apparently, the question is of more concern to the State of Iowa than 
to the other two states interested in this matter and it has been estimated 
that approximately five thousand acres of Iowa lake beds have been drained 
at an approximate cost of seven hundred thousand ( $700,000) dollars. This 
Department has pending, at this time, several actions in this state based on 
tl~e question involved and the passage of an act, as suggested, would clarify 
the situation. The question is of great importance at this time to the State of 
Iowa in view of the various emergency projects of the federal government and 
work can .be done in these areas, in keeping with the National Recovery Pro
gram. 

RESIDENCE: LEGAL RESIDENCE: PAUPER LAWS: "The general rule 
is that if a man goes from one state to another or from one county to another, 
with the intention of making it his home for himself and family, he does, 
as soon as he reaches his destination, become a resident of that place." 
January 13, 1934. State Reemployment Director, Des Moines, Iowa: We 

acknowledge receipt of your letter of January 11th, in which yon submit the 
following three questions: 

"1. ·what constitutes legal residence? 
"2. What action on the part of an inhabitant of the Nation is necessary 

for him to become a resident of the State of Iowa? 
"3. Is a man a legal resident, if he moves into the county with the intention 

of becoming a resident, manifesting his intention by bringing his family into 
the county and making his domicile there, even though he has been served 
with a non-residence notice to keep him from acquiring a 'settlement' under 
the laws affecting indigents or paupers?" 

\Ve will answer these questions in the order asked. 
1. Probably the best definition of "residence" is that deduced from the 

Roman Law and quoted in 54 C. J., page 708, as follows: 
"That a man's residence is the place where his family dwells or which he 

makes the chief seat of his affairs and interests." 
Among the definitions of the term given in statutes are: the permanent 

home, and the place at which, whenever absent for purposes of business or 
pleasure, one intends to return; that place where the family of any person 
shall permanently reside in this state, and the place where any person having 
no family shall generally lodge shall ·be· deemed the place of residence of such 
persons; the place adopted by a person as his place of habitation, and to which, 
whenever he is absent, he has the intention of returning; the place where one 
remains, when not called elsewhere for labor or other special or temporary 
purposes, and to which he returns in seasons of repose. 

Under the exemption laws of this state, Section 11756 provides as follows: 
"11756. vVho deemed resident. Any person coming into this state with the 

intention of remaining shall be considered a resident." 
The general rule is that if a man goes from one state to another or from 

one county to another, with the intention of making it his home for himself 
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and family, he does, as soon as he reaches his destination, become a resident 
of that place. 

2. We .believe that the answer to your 'first question really answers your 
second. It is our opinion that, in order for a man to become a resident of the 
State of Iowa, he must come into the state with the intention of making it 
his home, and that as soon as he arrives at his destination, he becomes a resi
dent of the state. 

3. ·we believe that this question is answered by our answer to your first 
two questions. It is our opinion that, when a man moves into one county 
with the intention of making that county his home, and manifesting that 
intention by bringing his family into the county and making his domicile 
there, he is actually a resident of the county, when you consider the general 
question of residence. In other words, if he came from Illinois to the city 
cf Des Moines, with the intention of making Des l\loines his residence, and 
brought his family with him, he would be a resident of this county to such 
an extent that if he should die the next day, leaving a will, it would be probated 
in this county as the county of his residence; or if he should die intestate, 
leaving a considerable amount of personal propertY. and in addition to that 
leaving bank deposits in b1nks in some other counties in the state, his estate 
would be administered in Polk county, Iowa, as the county of his residence. 

Of course you understand that the provisions of our law relative to settle
ment are entirely different from a question of residence. The settlement laws 
or pauper laws are for the protection of the county and to prevent the influx 
of paupers from one county into another, and those laws have no application 
to the general question of residence. They were enacted only for the purpose 
of allowing the different counties to take steps to protect themselves against an 
influx of paupers from other counties. 

BOARD OF EDUCATION: CONTRACTS: Member of Board of Education, 
.being officer and stockholder of brick and tile company, the company cannot 
sell direct to institution for project, nor can company sell direct to contrac
tor who was successful bidder on contract, but company not prohibited from 
selling to dealer even though dealer in turn sells to contractor-this being 
two separate contracts. 
January 13, 1934. Board ot Education, Sheffield, Iowa: 
Section 13324 of the Code provides as follows: 
"13324. State employees not to be inte1·cste(l in contmcts. It shall be unlaw

ful for any trustee, warden, superintendent, steward, or any other officer of 
any educational, penal, charitable, or reformatory institution, supported in 
whole or in part by the state, to be interested directly or indirectly in any 
contract to furnish or in furnishing provisions, material, or supplies of any 
kind, to or for the institution of which he is an officer; and it shall be un
lawful for any such trustee, warden, superintendent, steward, or other officer 
of any state institution, to be directly or ·indirectly interested in any contract 
with the state to build, repair, or furnish any institution of which he may be 
an officer." 

As I understand, the propositions you present are three: 
1. You are a member of the Board of Education and also a stockholder and 

officer in the Sheffield Brick & Tile Company. Does this constitute any prohi
bition against the Sheffield Brick & Tile Company selling- direct to the Univer
sity of Iowa, an institution under the Board of Education? 

2. Does this prohibit the Sheffield Brick & Tile Comp:my from selling to 
the contractor who was a successful bidder on a project at any of the institu
tions under the Board of Education? 
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3. Does this prohibit the Sheffield Brick & Tile Company from selling to a 
dealer when it knows the dealer is to sell the material to the contractor who 
was a successful bidder on a project at one of the institutions under the Board 
of Education? 

I do not believe there is much question .but what you are an officer of the 
institutions under the Board of Education within the meaning of the above 
section and that you would· profit indirectly by reason of your being a stock
holder in the Sheffield Brick & Tile Company. Therefore, I do not believe 
your company could sell directly to the institutions, nor do I believe that your 
company could sell directly to the contractor who was the successful bidder 
on a project of the institution, as you would be interested in the contract. But 
your company would not be prohibited from selling material to a dealer, even 
ti!OUgh the company knew that this dealer was in turn going to sell the product 
to the contractor for a project at the institution, as this would be a matter 
of two separate contracts, that is, a contract of sale by your· company to the 
dealer, and a contract of sale by the dealer to the contractor, and would not 
come within the prohibition of the statute, as the statute is only intended to 
prohibit a direct sale between any person interested, and the institution or 
any person acting for the institution, or performing a project at the institu
tion, as any other construction of this statute would create an impossibility 
and would make the statute impossible to enforce. 

You, of course, could not have an agreement with the contractor prior to the 
letting, that as a condition securing the contract, he would use the material 
of the Sheffield Brick & Tile Company, as that would be wholly illegal, but, 
in my opinion, there is no prohibition in the Sheffield Brick & Tile Company 
selling to a dealer, who, in turn, sells to the contractor on an institution 
project, even though the Sheffield Brick & Tile Company may know at the 
time of its sale to the dealer that the dealer plans in turn on selling part of 
the material to the contractor. 

CONTRACT WITH CARLTON D. BEH CO.: BOARD OF EDUCATION: 
STAMPED WARRANTS: (Additional opinion to one rendered December 
27th): Contract may be partly oral and partly in writing. As to payment 
of interest on stamped warrants, referred to House File 111, Special Session, 
45th General Assembly. 
January 13, 1934. Boat·d of Education, Des Moines. Iowa: In looking over 

our opinion of December 27th, in regard to the contract with the Carlton D. 
Beh Company, I note that I inadvertently omitted to advise you in regard to 
two matters that I had in mind. 

The first is that under the law of this state, a contract may be partly oral 
and partly in writing, so that if it is all one contract, the entire agreement 
need not be either in the written instrument or the oral arrangement. 

Second, if the agreement is silent on the question as to whom is entitled 
to the interest thereon at the date of payment of the warrant, it is the law 
that such interest cannot be apportioned, and the entire interest from the 
date of stamping to the date of payment goes to the holder at the date of pay
ment, as these are not ordinary notes for money lent which is already due 
and payable, and which the debtor has obtained an extension of time of pay
ment, and the interest therefor accrues from day to day and is apportionable, 
but these are obligations of the State of Iowa, purchased as an investment 
and the state Is under no obligation to pay these so-called stamped warrants 
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except pursuant to law, and the interest therefor not accruing from day to 
day, is not apportionable. 

For your information, I call your attention to House File 111, Acts of the 
Special Session, 45th General Assembly, whkh is an amendment to Section 
136 of the Code and other sections in regard to payment of stamped warrants, 
and which went into effect on December 22, 1933, and which provides in part, 
as follows: 

"Sec. 4. Assignment of warrant. Vv'hen any warrant shall be assigned or 
transferred after being so indorsed, the assignee or transferee shall be under 
duty, for his own protection, to notify the treasurer in writing of such assign
ment or transfer and of his post office address. Upon receiving such notifica
tion, the treasurer shall correct the aforesaid record accordingly. 

Sec. 5. Call for payment. When the treasurer has funds on hand in the 
fund on which such warrants are drawn, sufficient to pay a warrant, he shall, 
by notice posted at his office and in a place readily accessible to the public, 
call said warrant or warrants for payment, giving the number thereof. Said 
warrants shall be paid in the order of presentation. 

Sec. 6. Mailing notice-terminating interest. In addition to the posting 
aforesaid, the treasurer shall mail to each holder of a warrant, in accordance 
with the aforesaid record, a notice of his readiness to pay said warrant, de
scribing it by number and amount, and note the date of such mailing on the 
record aforesaid. On the expiration of thirty days from the date of said 
mailing, interest on said warrant shall cease irrespective of the posting afore
said." 

COUNTY OFFICERS: LENGTH OF DEPUTYSHIP: NEPOTIS~I: BOARD 
OF SUPERVISORS: "When the appointment is made, the deputy holds office 
during the term of or at the pleasure of the appointing officer. The Board's 
action m:J.de the appointment legal. The Board is through, so far as its 
rights are concerned under the Nepotism Law. We see no reason why the 
appointment for the term commencing January 1, 1933, cannot be approved 
by the Board of Supervisors in session in December of 1932." 
January 13, 1934. Col~nty Attorney, Primghar, Iou;a: "\Ve wish to acknowl

edge receipt of your letter of January 8th, in which you submit the following 
questions: 

"1. "\V11ere the appointment of the deputy county officer does not fix the 
term of office but the bond of said deputy as approved by the Board of Super
visors states that the bond is for a period of two years, what is the length 
of the deputyship, one year or two?" 

Section 5238 provides for the appointment of deputies. Section 5239 pro
vides that, when the appointment is made, a certificate in writing shall be 
issued by the appointing officer and shall be filed in the office of the Auditor, 
where it shall be kept. Section 5240 provides that the certificate of appoint
ment may be revoked by the appointing officer. 

It is therefore the opinion of this office that, when the appointment is made, 
the deputy holds office during the term of or at the pleasure of the appointing 
officer. 

"2. The deputies having been appointed in 1932 for 1a33 under the ex~ep
tions of the .:-.lepotism Law, is the Board of Supervisors able during- the term, 
to prohibit the employment of relatives under the Nepotism Law?" 

As we understand your question, some of the officers appointed deputies who 
were· related to them within the third degree. These appointments were ap
proved by the Board of Supervisors. To now allow the Board to change its 
position, merely because of a change in the personnel, would be saying that 
the Board of Supervisors practically had authority to fire the deputy officers 
ut any time they saw fit. 
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Section 1166 of the· Code provides that it shall be unlawful for officers to 
appoint relatives within the third degree, unless such appointment shall first 
be approved by the Officer Board Council or Commission, whose duty it is to 
approve the bond of the principal. Under this section, the approval was made. 
The Board is through, so far as its rights are concerned under the Nepotism 
Law. Its action made the appointment legal. The appointment, being legal 
when made, stands· as any other appointment. 

"3. \Vas the approval .of appointment of the deputieR, in the first instance, 
for the year 1933, a m<ttter over which the December, 1932, Board of Super
visors had jurisdiction?" 

Tho statute merely provides that the appointment shall be approved by the 
Board of Supervisors. It does not provide that the appointments must be 
made after the 1st of January in any one year. We see no reason why the 
appointment for the term commencing January 1, 1933, cannot be approved 
by the Board of Supervisors in session in December of 1932. 

TAXATION: CHANGE ASSESSMENT ROLL: RE!i'UND Ol<' TAXES: 
BOARD OF ASSESS:\1ENT AND REVIEW: "* * * the Auditor or Treasurer 
shall amend the assessment roll and/or tax list to conform to the order of 
the Board. * * * upon order of State Board of Assessment and Review, re
ducing the assessment on property for a year, for which the tax l13s already 
been paid, the Board of Supervisors should then, upon proper application, 
direct a refund of said tax." 

January 16, 1934. County Attorney, Dubuque, Iowa: In Re: 1932 Assess
ment-Dubuque Hotel Company and Klauer Manufacturing Company. We wish 
to acknowledge receipt of your letter of December 27th, in which you ask for 
an opinion on the following: 

"On November 7, 1933, the County Auditor of Dubuque county received a 
letter from the State Board of Assessment and Review, directing the County 
Auditor to reduce the 1932 assessment on the Dubuque Hotel Company from 
$255,000 to $200,000, and the 1933 assessment on the same property from 
$204,000 to $160,000. 
. "On the same date, a similar letter was received by the County Auditor from 
the State Board of Assessment and Review pertaining to the Klauer Manufac
turing Company, by which letter the Auditor was directed to reduce the 1932 
assessment on the Klauer Company property, as follows: 

"Lots 3, 4 and 5 of sub-lot 506, and city lot 506-A, from $31,620 to $27,120. 
"Lot 2 of sub-lot 509-A, from $3,912 to $3,512. 
"Lot 509, City of Dubuque, from $12,496 to $10,396. 

"Lot 22, Smedley's Subdivision to Dubuque, from $19,550 to $16,550. 
"The County Auditor l1as corrected the assessment for the year 1933, but 

has been advised by the County Attorney that the matter of changing- the 1932 
records would be made the subject of a future opinion, if a claim for refund 
was filed. 

"On December 6, 1933, the Dubuque Hotel Company and the Klauer Manu
facturing Company filed claims for refund of the 1932 taxes, which had been 
paid prior to the time the State Board of Assessment and Review ordered the 
reduction. In fact, the first 'half of the taxes for the year of 1932 had been 
paid in the spring of 1933, and the second half had been paid in September 
of 1933. 

"You submit the following questions: 
"1. Has the County Auditor power and authority to change the assessment 

roll and taxing records, even though ordered to do so by the State Board of 
Assessment and Review? 

"2. Should the tax voluntarily paid by the taxpayer without protest or 
objection, afterward, upon the order of the State Board of Assessment and 
Review reducing the taxable value of said property, upon which said tax has 
been levied, be refunded by the Supervisors to said taxpayer?" 
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Section 7149 of the Colle of 1931 provides as follows: 
"The Auditor may correct any error in the assessment or tax list, and may 

assess and list for taxation any omitted property." 
We appreciate the fact that the Supreme Court of this state has helll. that 

the County Auditor is without authority to correct an error in an assessment 
after the tax list has been completed anll passed to the County Treasurer. 
\Ve also realize that the Supreme Court of this state has made the pronounce
ment that, where a tax is legal, levied under statutory authority upon property 
subject to taxation, by officers having authority to levy the same, the Hoarll. 
uf Supervisors is without authority to refund such tax, when it has been volun
tarily paid. These rules, however, were laill. down by our Supreme Court prior 
to the statute which created the State Boarll. of Assessment and Review. None 
of the cases haye been decill.ed since the Acts of the 43rd General Assemllly, 
by which Chapter 329-C2 of the Code of 1931 was amended by adding thereto 
sullsection 9-a of Section 6943-c27. 

Chapter 329·C2 of the Code of 1[)31 confers the powers upon the State Boarll. 
of Assessment and Review to correct errors, irregularities, or omissions in 
assessments, to lower or abate an assessment founll. to be erroneous or excessive, 
and to lower the valuation of property. The provisions of this chapter, which 
are material at this time, are subsections 1, 9 and 9-a of Section 6943-c27. They 
are as follows: 

. "1. To have and exercise general supervision of the all.ministration of the 
assessment and tax Ia ws of this state, of boards of supervisors and all other 
officers or boarus of assessment and review in the performance of their official 
duties, in all matters relating to assessment and taxation, and to have the 
power to order a reassessment of any or all of the property in any taxing 
district when in its judgment it is necessary, and in the event the valuation 
of the assessed property is increased to assess the costs thereof in the case of 
an individual taxpayer to said taxpayer, and in the case of a taxing ll.istrict 
or unit to the unit assessed, to the end that all assessments of property and 
taxes levied thereon be made relatively just and uniform in substantial com
pliance with the law. Where the costs are taxed to the taxpayer they shall 
be added to the taxes assessed against said taxpayer and shall be collected 
in the same manner as are other taxes, and where the costs are assessed 
against a particular taxing district or unit they shall be paill. by siid taxing 
district or unit. 

"9. Tu require any board of review at any time after its adjournment to 
reconvene and to make such orders as the state board of assessment and review 
shall determine are just and necessary; to direct and order any board of review 
to raise or lower the valuation of the property, real or personal, in any town
ship, town, city or taxing district, to order and direct any county boarll of 
equalization to raise or. lower the valuation of any class or classes of property 
in any township, town, city or taxing district, and generally to make any order 
or direction to any county board of equalization as to the valuation of any 
property, or any class of property, in any township, town, city, county or taxing 
district which in the judgment of the board may seem just and necessary, 
to raise or lower the valuation of any piece of property in any taxing district 
when in their judgment it is necessary, to the end that all property shall ·be 
valued and assessed in the manner and according to the real intent of the 
law, provill.ed,' before raising the valuation of any property anywhere in any 
taxing district, the board must give ten days' notice of its intention 
to so raise the valuation anll. in the case of a taxing district or unit the notice 
shall be served upon the county board of supervisors by serving the notice 
npon the county auditor, and in the case of a taxpayer the notice shall be 
servell. upon the taxpayer. 

'"9-a. To correct errors, irregularities, or omissions in assessments of lndi 
vidual taxpayers by adding to the tax list any omitted property or by raising, 
lowering or abating an asHessment found to be erroneous or excessive; pro· 
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vided, that before making any increase in any assessment or assessment of 
any property as omitted property the board shall notify the owner of record 
or person assessed with such property by registered mail addressed to such 
person at his last known place of residence notifying him to appear before said 
board within ten days from the mailing of said notice and show cause why 
such increase or addition should not be made; provided, that any party ag· 
grieved by the action of the state board may within twenty days after such 
action has been taken appeal from the action of the state board to the district 
court of the county where the property is situated by serving on the chairman 
of the state board a written notice of appeal in the same manner as provided 
for the service of original notices. The state boa1·d shall notify the county 
a1ulitor or county treasurer of any such correction or change and the county 
audito1· or county treasure?" shall amend the assessment 1'0ll all(lj or tax list 
to conform to the onler of the /Joanl; but no con·ection or change of assessment 
shall be made by the state board after the expiration of five years from the 
dqte when such assessment 1cas macle or should have been made.'' (\Vriter's 
italics.) 

It will also be noted that the State Board of Assessment and Review has 
authority, under Section 6943-c30, to compel the performan·~e of its orders by 
an action of mandamus. The Supreme Court of this state has held that county 
officials may be compelled to reduce the assesse:l valuation of property, when 
it has been ordered by the State Board of Assessment and Review. In the 
case of State, ex rei. State Board of Assessment and Review, vs. Webster 
County, 211 Iowa, 1117, 235 N. W., 303, the action was in r,laiulamus to compel 
the defendants to comply with such order and to reduce the as3essed valuation 
of certain real estate. The facts were that on June 17, 1930, the St:tte Bo1rd 
of Assessment and Review instructed the Board of Supervisors to reduce the 
valuation of the real estate involved. On July 8th, the Board of Supervisors, 
by resolution duly passed, declined to obey the order of the State Board of 
Assessment and Review. The lower court ordered the writ issued, compelling 
the Board of Supervisors to carry out the order of the State Bo:trd of Assess
ment and Review, from which ruling the county appeale1. The Supreme Court, 
in an opinion handed down on February 17, 1931, affirme!l the decision of the 
trial court. Among other things, the court held that the duties of the county 
officials were ministerial, and that it was their duty to comply with the order 
of the State Board of Assessment and Review. 

It will be further noted that the order of the State Board of Assessment and 
Review in the above cited case was to lower the valuation of the real estate 
in a particular township for the year of 1930. As a matter of fact, real estate 
is only listed in odd-numbered years. Although the facts in the \Vebster 
county case are a little different, and although the tax had not been paid, yet 
the case practically controls the questions which you have directed to us. 

Aside from the Webster county case, and taking the statute itself on its 
plain wording, we must arrive at the conclusion that the Legislature intended 
that the State Board of Assessment and Review should have as much power 
and authority to lower valuations, as it should have to raise them or to assess 
omitted property. We quote again the first few lines of Section 6943-c27, sub· 
section 9-a, as follows: 

"To correct errors, irregularities or omissions in assessments of individual 
taxpayers by adding to the tax list any omitted property or by raisin{/, lowering, 
or abating an assessment found to bet en·oneous or excessive * * *." 

The above provision gives the Board power to raise or lower or even to abate 
an assessment, if the assessment is found to be erroneous or excessive. The 
last four lines of the same section provide that no correction or change of 



IMPORTANT OPINIONS 449 

assessment shall be made by the State Board after the expiration of five years 
from the date when the assessment was made, or should have been made. Cer
tainly, we cannot say that these last four lines apply only to raising the 
assessment or listing omitted property. It provides that no correction or change 
of assessment shall be made after five years, which would include the lowering 
of an assessment as much as the raising of an assessment. Note also the use 
<;f the word, "excessive." 

·we are therefore of the opinion that your first question should be answered 
in the affirm.1tive, that is, that the County Auditor and County Treasurer, in 
making these changes, are not acting under the provisions of Section 7149, 
but under the provisions of Section 6943-c27, subsection 9-a, wherein it is 
provided that the State Board shall notify the County Auditor or County 
Treasurer of any such correction or change, and that the Auditor or Treasurer 
shall amend the assessment roll and/ or tax list to conform to the order of 
the Board. 

Answering your second question, we repeat again the statement heretofore 
made that the Supreme Court of this state has pronounced the rule that where 
a tax is legal, levied with statutory authority upon property subject to taxa
tion, the Board of Supervisors is without authority to refund such tax, when 
voluntarily paid. We state again that those cases were decided prior to the 
enactment of subsection 9-a hereinbefore cited. We are now of the opinion 
that when the State Board of Assessment and Review lowers the assessment, 
il is the duty of the Board of Supervisors to order the Treasurer to make a 
refund of said tax, even though the same has been paid voluntarily. It seems 
to us that Chapter 329-C2 of the Code of 1931 is in its terms broad enough for 
such construction. If such a construction cannot be placed on subsection 9-a, 
then that portion of it which grants authority to the State Board of Assess
ment and Review to lower assessments is meaningless and consequently void. 

As we have heretofore stated, Section 6943-c27 confers on the State Board 
o[ Assessment and Review the power to have and exercise general supervision 
of the administration of the assessment and tax laws of the state, of Boards 
of Supervisors and all other officers or Boards of Assessment and Review in 
performance of their official duties; to confer with, advise and direct Boards 
of Supervisors, Boards of Review, and others obligated by law to make levies 
and assessments, as to their duties under the laws; and to compel ·the per
formance of any order by any Board of Equalization or any other officer. 

We are therefore of the opinion that your second question should also be 
answered in the affirmative, that. is, that upon the order of the State Board 
of Assessment and Review, reducing the assessment on property for a year, 
for which the tax has already been paid, the Board of Supervisors should 
then, upon proper application, direct a refund of said tax. 

COU:N"TY RECORDER: INDEXING OF REAL ESTATE MORTGAGES: 
"* * * re·al estate mortgages indexed as chattel mortgages, under the author
ity provided in Section 10032, should be indexed in strict compliance with 
Section 10021. In complying with the provisions of this section, she is not 
only protecting the holder of the lien but she is protecting herself against 
the possibility of a damage suit for failure to properly index the lien." 

January 18, 1934. County Attorney, Char·les City, Iowa: We wish to ac-
knowledge receipt of your letter of January 12th, in which you ask for an 
opinion on the following: 
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"Section 10032 makes provision with reference to the indexing of real estate 
mortgages which create an incumbrance on personal property. Section 10021 
makes provision in reference to the indexing of chattel mortgages. Question 
has arisen as to whether it is sufficient to merely follow Section 10032, or 
must the Recorder also include in such index all that is required by Section 
10021?" 

Section 10021 of the Code of 1931 provides as follows: 
"The county recorder shall keep an index book in which shall be entered a 

list of instruments affecting title to or incumbrance of personal property, 
which may be filed under this chapter. Such book shall be ruled into separate 
columns with appropriate heads, and S'hall set out: 

1. Time of reception. 
2. Name of each mortgagor or vendor. 
3. Name of each mortgagee or vendee. · 
4. Date of instrument. 
5. A general description of the kind or nature of the property. 
6. Where located. 
7. Amount secured. 
8. When due. 
9. Page and book where the record is to be found. 

10. Extension. 
11. When released. 
12. Remarks and assignments." 

Section 10032, relative to real estate mortgages which create an incumbrance 
on personal property, is as follows: 

"Real estate mortgages which create an incumbrance on personal property, 
shall, after being recorded at length, be indexed in the chattel mortgage index 
book. Said indexing shall show the book and page where said mortgage is 
recorded and such record and index shall have the same effect as though said 
mortgage were retained by the recorder as a chattel mortgage, or as though 
the same had been recorded at length in the chattel mortgage records and 
indexed accordingly. When such mortgage is released of record, the 'recorder 
shall make entry thereof on said chattel mortgage index book." 

It will be noted that this section provides that a real estate mortgage, which 
create3 an incumbrance on personal property, shall, after being recorded at 
length, be indexed in the chattel mortgage index book. Section 10021 in turn 
provides how said instruments shall be indexed, that is, by complying with 
the twelve requirements set out in that section. Under No. 12, remarks and 
assignments, she should show the book and page where the real estate mort
r;age is recorded. The purpose of showing where it is recorded is not to avoid 
the necessity of proper indexing but to avoid the necessity of having it filed 
as a chattel mortgage and keeping it in the office. 

It is therefore our opinion that real estate mortgages indexed as chattel 
mortgag·es, under the authority provided in Section 10032, should be indexed 
in strict compliance with Section 10021. If the provisions of this section are 
not complied with, the question then arises whether or not there is construc
tive notice of the lien. If there is not constructive notice and the holder of 
the mortgage is not thereby protected against subsequent purchasers of the 
personal property covered by the mortgage, there is no reason why he could 
not recover damages from the County Recorder. It will therefore be seen 
that In complying with the provisions of this section, she is not only protect
ing the holder of the lien but she is protecting herself against the possibility 
or a damage suit ror failure to properly index the lien. 
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SUPERINTENDEXT OF PRINTING: CHARGE OF PRINTING AND SUP
PLIES OF SECURITIES DEPART~IENT, REAL ESTATE DEPART~lENT, 
COSMETOLOGY DEPART~1ENT, AND BARBERS' DEPARTMENT: "* * * 
the printing and supplies used by these departments should not be charged 
to their allocation from appropriations, but should be charged to the general 
printing account for all departments nuder the Superintendent of Printing, 
so far as the printing is concerned; as to supplies, to the Executive Council 
to furniture and supply account." 
January 18', 1934. State Comptt·oller, Des Moines, Iowa: We acknowledge 

receipt of your letter of recent date, in which you ask for an opinion on the 
following: 

"Prior to the 45th General Assembly, the Securities Department, Real Estate 
Department of the Secretary of State's Office, the Cosmetology Department, 
and the Barbers' Department were required to live on their receipts. If I 
remember correctly, there was a maximum amount put upon the Securities 
Department, but the other departments were limited to the total amount of 
receipts. Urider this procedure, all of the printing and supplies were charged 
to the department. The 45th General Assembly made a direct appropriation 
to each of these departments without regard to their receipts. 

"The question is, should we continue to charge the printing and supplies 
used by these departments to their allocation from appropriation, or should 
it be charged to the general printing account for all departments under the 
Superintendent of Printing, and to the Executive Council for supplies from the 
furniture and supply account?" 

We call your attention to the fact that the acts of the Legislature, which 
create:! the Securities Department, Real Estate Department, Cosmetology De
partment, and Barbers' Department, did not provide that tC:le respective depart
ments were required to confine their expenditures to the receipts. However, 
the Appropriation Act of the 43rd General Assembly did make such provision. 
That act, however, was an act which made appropriations for a period of two 
ye:us. ~When the 44th General Assembly met, it passed an Appropriation Act, 
found in Chapter 257 of the Acts of the 44th General Assembly. Section 37 
of that act appropriates $142,020.00 to the State Printing Board, to be used 
in the following manner: 

"St1te Purposes 
"For the necessary printing and binding authorized by law, for the General 

Assembly and for all state departments that have not been provided for in 
departmental appropriations, $142,020.00. 

"This section is not to be construed or interpreted to include the expense 
of any printing for any of the following departments, bureaus, boards, or 
associations:" 

Then follows a list of the departments, bureaus, boards and associations not 
entitled to the benefits of the appropriation. None of the departments men
tioned by you are included in tint list. However, in Section 42 of the act, 
under the appropriation to the Secretary of State, there is no appropriation 
made for printing either for the Securities Department or the Real Estate 
Board. There is, however, an appropriation for "traveling anr! other expenses." 

Now, coming. down to the Appropriations Act of the 45th General Assembly, 
which will be found in Chapter 188 of the Acts of the 45th General Assembly, 
you will find that Section 34, relating to the appropriation for the State Print
ing Board, is worde:l. the same as Section 37 of the Appropriations Act of the 
44th General Assembly, except that the amount appropriated is $120,000.00. 
It will be noted that in Section 39, Chapter 188 of the 45th General Assembly, 
the appropriation made for the Secretary of State is in a lump sum for all ~of 
the departments coming under that office. At no place In this act is it pro-
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vided that the expenditures of the Securities Department or Real Estate De
partment shall be confined to the amount of the receipts. The appropriation 
for the office is in a lump sum, the same as the appropriation for all the other 
departments, such as the Department of Justice, Treasurer of State, Board of 
Railroad Commissioners, etc. The same situation prevails relative to the 
Board of Barber Examiners and the Board of Cosmetology Examiners, as will 
be noted from a reading of Section 21 of Chapter 188 of the Acts of the 45th 
General Assembly. 

lt is therefore the opinion of this office that the printing and supplies used 
by these departments should not be charged to their allocation from appropri
ations, but should be charged to the general printing account for all depart
ments under the Superintendent of Printing, so far as the printing is con
cerned, and in so far as supplies are concerned, it should be charged to the 
Executive Council to the furniture and supply account. 

SCHOOLS: TUITION: RE: CHAPTEH 60, SECTION 1, ACTS OF' 45TH 
GENEHAL ASSE.VlBLY: What is your construction of Chapter 60, Section 1 
of L1e Acts of the 45th General Assembly in regard to determining the aver
age cost rer child, and should tuition be figured as a part of such costs? 
January 19, 1934. County A.ttorney, Boone, Iou·a: We have your request for 

an opinion on the following question: 
"What is your construction of Chapter 60, Section 1 of the Acts of the Forty

fifth General AsEembly, in regard to determining the average cost per child 
and should tuition be figured as a part of such costs?" 

In regard to children in the elementary grades, tuition should be so figured 
because if the tuition were not so paid, there would be that additional cost in 
keeping their own school open, but tuition paid for high school pupils should 
not be added. 

In regard to your second question, children attending the designated school 
are entitled to transportation if they live the required distance, but are not 
entitled to transportation when they attend a school of their choice. 

SCHOOLS: CLOSED FOH LACK OF PUPILS: HE: CHAPTERS 60 AND 61: 
As the law existed prior to the 45th General Assembly, when a school was 
closed for lack of pupils, the district was required to furnish school facilities 
for "pupils of said district." Chapter>; 60 and 61 of the 45th General Assembly 
now provide for "Instruction of pupils of the corporation." What is the 
effect of this change? 
January 20, 1934. County Attorney, Manchester, Iowa: You ask our opinion 

on the following proposition: 
"As the law existed prior to the Forty-fifth General Assembly when a school 

was closed for lack of pupils, the district was required to furnish the sGhool 
facilities for 'pupils of said district.' Chapters 60 and 61 of the Forty-fifth 
General Assembly now provide for 'instruction of the pupils of the corporation.' 
What is the effect of this change?" · 

The effect of the change from the words "pupils of said school" to "pupils 
of the corporation" is to give this right to all pupils of the corporation irre
spective of whether or not they were in attendance at the school at the time 
of closing, as formerly required; and this is true, even though the children 
were sent to an adjoining consolidated district prior to the closing of the school. 

WITNESSES: WITNESS FEES: COUNTY OFFICEHS: SUPERINTEND
ENT OF SCHOOLS: All witnesses appearing and giving evidence before the 
County Superintendent pursuant to the provisions of Chapter 219 of the 
Code, are entitled to fees, whether subpoenaed or not. 
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January 25, 1934. County .4ttorney, Io1ca City, Iowa: We have your request 
for opinion on the following· proposition: 

Are witnesses who appear voluntarily and without subpoenas, entitled to 
witness fees under the provisions of Section 4301 of the Code? 

This section is a part of Chapter 219 pertaining to appeals from the decisions 
of Board of Directors and hearings before the County Superintendent of Schools 
and the State Superintendent. 

iVe appreciate that costs were not taxable at common law and being only 
taxable pursuant to statutory provisions, such statutes must be strictly con
strued and there can be no implied authority to tax, but it appears that the 
Legislature here did not have in mind penalizing the ·witnesses who appeared 
voluntarily without subpoena; but they had in mind the giving to the County 
Superintendent a means to require the appearance of witnesses, this means 
being the subpoena. Therefore, "such witnesses" as used in the statute, means 
all witnesses and not merely those subpoenaed. 

It is, therefore, the opinion of this department that all witnesses appearing 
and giving evidence before the County Superintendent, pursuant to the pro
vision of Chapter 219 of the Code, are entitled to fees, whether subpoenaed or 
not. 

LEASE: TRANSFER: :\liTIGWA CAMP: CONSIDERATION SUFFICIENT: 
Are these leases good? 
January 26, 1934. Governor of Iowa. Des Moines. Iowa: This will acknowl

edge receipt of a letter from your office written to you by George J. Keller, 
Civil Works Engineer of the Iowa State Emergency Relief Committee and the 
Civil Works Administration, under date of the twenty-first instant, in which 
the following question is presented: 

The Attorney for the Civil Works Administration has rendered an opinion 
on the lease transferring Mitigwa Camp to the State of Iowa in which he states 
in part as follows: 

"It is my opinion that this lease does not transfer the possession of prop
erties described therein to the State of Iowa, for the reason that there is no 
consideration there,for." 

The same condition exists in the case of the lease relative to the Y. W. C. A. 
property to the State of Iowa. 

Are these leases good? 
A lease may be either a written or oral contract and an essential element 

of a contract is consideration. Consideration is not necessarily a financial ar
rangement between the parties to an agreement. Our Supreme Court, in the 
case of Downey vs. Gifford, 206 Iowa, 848; 218 Northwestern Reporter, 488, said: 

"Consideration for contract may consist in benefit to promisor or inconveni
ence or detriment to or waiver by promisee." 

Also, in the case of Alexandria Billiard Company vs. 1\'liloslowsky, 167 Iowa, 
395; 149 Northwestern Reporter, 504: 

"A definite written agreement to make a lease upon fixed terms and condi
tions is binding ·although no formal lease is ever executed. 

And also: · 
"Before one person may hold another upon a written agreement to make a 

lease upon fixed terms and conditions, he must show that he has complied 
with all conditions imposed on him and that the minds of the parties met upon 
the terms and conditions of the intended lease as well as the default of the 
other party." 

The Supreme Court of Massachusetts has said, in the case of Berman vs. 
Holdsworth, 17 4 Massachusetts, 260: 
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" 'Lease' is in its nature a conveyance as well as a contract." 
We do not have before us the leases in question but it appears to us that if 

there is any question relative to consideration in the leases in question that 
it can be easily rectified by inserting into the leases a slight money considera
tion as, for instance, the payment of the sum of One Dollar ($1.00) or, in keep
ing with the cases cited herein, particularly the case of Downey vs. Gifford, 
"consideration for contract may consist in benefit to ·promisor or inconvenience 
or detriment to or waiver by promisee." In other words, if an act is required 
which is of any benefit or any detriment on the part of either party or both 
parties, there is sufficient consideration. Of course, the courts, in some con
tracts where; apparently, an unfair advantage is being gained by either party, 
will inquire into the question of a!lequacy of consideration. However, this 
would possibly not arise in the leases which we are discussing. Undoubtedly, in 
leases of the nature under consideration, by reason of the work which is to be 
done on the premises in question and covered by the lease, there is sufficient 
consideration. However as stated above, in order to properly pass on the 
question of consideration, a study of the lease itself would have to be made 
as it is .the best way to determine the proper answer to the question. 

CONDEMNATION PROCEEDINGS: 
PROPERTY AND EQUIPMENT: 
FISH AND GAME COMMISSION: 
sary * * * *?" 

NOTICE: FIREARMS: CONFISCATED 
VIOLATION OF LAWS OF' THE STATE: 

"Is a notice, such as the enclosure, n€·~es-

January 27, 1934. St(lte Fish ancl Game Commission, 'Des Moines, Iowa: This 
will acknowledge receipt of your letter of recent date, with enclosure, copy of 
Notice of Condemnation Hearing, in which you request the opinion of this 
Department on the following question: 

Is a notice, such as the enclosure, necessary in condemnation proceedings 
involving firearms or other equipment confiscated and turned over to the State 
Fish and Game Warden for disposJ.l where the owner has been violating the 
laws of this state with reference to the use of said firearms or equipment? 

We note, from an examination of the enclosure, copy of Notice of Condemna
tion He:uing, that it is given in pursuance of the provisions of Chapter 30 of 
the Laws of the F'orty-fifth General Assembly, and we find in Sections 6 and 7 
thereof the following: 

"Sec. 6. Any device, contrivance or material used to violate any regulation 
adopted by the fish and game commission, or any other provision of this chap
ter, is hereby declared to be a public nuisance and it shall be the duty of the 
state game warden and his deputies, or any peace officer, to seize such devices, 
contrivances or materials so used, without warrant or process, and to deliver 
them to some magistrate having jurisdiction. 

"Sec. 7. Said magistrate, upon said delivery being made to him, shall docket 
the proceeding and fix a day and hour for hearing thereon which shall not 
be more than ten or less than three days after said delivery. Written notice 
of the time and place of said hearing shall be personally served upon the person 
from whom the aforesaid articles or things were taken if such person is found 
in the county, otherwise, said notice shall be served by posting the same in 
some conspicuous place as near as reasonably possible to the place where the 
seizure was made. Said notice shall be so served at least two full days prior 
to said hearing." 

You will notice that Section 6 of the act directs the State Game Warden or his 
deputies or any other peace officers, after he has seized devices, contrivances or 
materials, to deliver the same to some magistrate having jurisdiction. The 
notice, in question, is in keeping with the provisions of Section 7 and is a 
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direction to that official as to what he shall do. Among other things, he shall 
fix a day and hour for hearing and a time limitation is set out. 

The notice, such as the enclosure, is provided for so that the person, whose 
property is to be condemned, is given a chance to appear and m'lke any defense 
which he may have. In the event that he cannot be served personally within 
the county, a provision is made for the posting of a notice. 

It is the opinion of this Department that the notice is necessary and that 
confiscated property cannot be retained unless notice is given as prescribed 
and a taking of this ·property, in accordance with the provisions of the sections 
referred to herein, would not be within the law uhless such notice were given. 
If no notice were served, the owner of such property would have a legal right 
to question the confiscating of his property. 

REAL ESTATE SALESMEN: SECTION 1905c25, CODE, 1931: E:\iPLOY
:\iENT BY ATTORNEY. 
January 30, 1934. Real Estate Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the twenty-ninth instant, in which you 
request the opinion of this Department on the following question: 

Does the exemption of "an attorney admitted to practice in Iowa" as provided 
in Section 1905-c26 of Chapter 91-C2, Code of Iowa, 1931, contemplate or pro
vide that such attorney may employ real est'lte salesmen as defined in Section 
1905-c25? 

It is the opinion of this Department that the exemption with reference to an 
attorney at law, as set out in Section 1905-c26, Code, 1931, that part of which 
relates to an attorney at law states as follows: 

"* * * * nor shall this chapter apply to an attorney admitted to practice in 
Iowa; * * * *." 
is clearly expressed in the ·negative on the proposition presented. 

The intent of the Legislature, in ·passing this act and making this exemption, 
was for the express purpose of exempting an attorney at law from the provi
sions of the chapter by reason of the nature of the work of his profession. 

Accordingly, an attorney at law being exempted under .the provisions of 
this chapter cannot employ salesmen as set out in Section 1905-c25, Code, 1931, 
as it is expressly stated in Section 1905-c26 that "the provisions of the chapter 
shall not apply to an attorney at law." Hence, an attorney at law cannot em
ploy real estate salesmen as would one who had secured a broker's li~ense. 

COURTHOUSE: Building of same: Grant from Federal Government: De
positing of funds: Federal reserve bank: STATE SINKING FUND: Pro-
tection of Board of Supervisors of Cass county. " 
January 31, 1934. County Attorney, Atlantic, Iowa: This will acknowledge 

receipt of your request for the opinion of this Department on the following 
questions: 

Cass county has received a grant from the federal government to be used in 
the building of a court house and the direction, with reference to the deposit
ing of the funds comprising the grant, is that said fund shall be deposited in 
a federal reserve bank. 

There is no federal reserve b1nk in Cass county and it will be necessary to 
go outside of the county to find a proper depository for these funds. 

The Board of Supervisors desires information as to the following questions: 
1. In the event of the closing of the banking institution in which the funds 

are deposited and the appointment of a receiver, could the amount of funds 
on deposit be certified as against the State Sinking Fund for public deposits 
and is it necessary that tbe interest, as provided in Chapter 352-D1, Code, 1931, 
be complied with with reference to interest payments? 
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2. In the event that a claim, such as is suggested in the first question asked, 
is not a proper fund to come under the provisions of the chapter relating to 
the State Sinking Fund for public deposits, what steps should the Board take 
in order that it might protect itself as to any loss which may occur in the 
funds on deposit? 

In answer to your first question, it is the opinion of this Department that it 
it not necessary that the interest, as provided in Chapter 352-D1, Code, 1931, 
be paid on the amount of funds on deposit by reason of the fact that these 
funds are not contemplated in those included in the chapter relating to the 
State Sinking Fund for public deposits as this is not money raised by taxation 
but is, in its nature, a grant or private money for a particular purpose. Hence, 
there would be no advantage in paying this interest as in the event of a loss, 
funds of the nature under consideration would not be the basis of a claim as 
against the State Sinking Fund for public deposits. 

In answer to your second question, it is the opinion of this Department in 
order that the Board of Supervisors may be safeguarded against any loss 
that you ask the federal reserve .bank in which you deposit the funds in ques· 
tion for the placing of government bonds in escrow or bonds of a character 
regarding which there can be no question in an amount sufficient to protect 
the Board against any loss. In the event that such an arrangement is made, 
the Board would be fully protected. 

BANKS: BANKING: DEPOSITOR AGREEMENTS: PUBLIC BODIES: 
STATE SINKING FUND: County has right to enter into depositor agree
ments and same applies to any other public body, without liability, personal 
or otherwise, on members of Board of Supervisors or other public body, in 
event the entire amount of claim of public body is not eventually paid. Re: 
participation in State Sinking Fund. 
February 2, 1934. County Attorney, Muscatine, Iowa: Your letters of recent 

date requesting an opinion as to the right of your County to enter into a de
positor agreement with the Iowa State Bank of West Liberty, Iowa, has been 
turned to me. It appears that a new capital structure is being set up which 
is assuming a part of the deposit liability of three depository banks and this 
new structure desires the execution of depositor agreements by the public 
bodies who were depositors in one or all of the three banks, and you ask 
whether it is legal to sign such an agreement and if such signing would be 
without personal liability on the part of the Board, whether the public body 
would retain its right to participate in the State Sinking Fund, and if the 
same thing would apply to the town of West Liberty and the West Liberty 
Independent Scho~l District. 

The present session of the Legislature has passed House File 122, being an 
act in regard to the rights of certificate holders to agree to a subordination 
of the e:trnings and income of the bank. After this Bill was introduced in 
the House, it was amended by Senator Byers of Linn County, the amendment 
appearing on page 167 of the Senate Journal, and being as follows: 

"Amend by inserting after Section 6 the following: 
Sec. 7. The reorganization of state banks, savings banks and trust companies 

referred to in this act and in Chapters one hundred fifty-six (156), one hun
dred fifty-nine (159), and one hundred sixty (160), Acts of the Forty-fifth 
General Assembly and acts amendatory thereto, may with the approval of the 
Superintendent of Banking, be brought about through the use of the existing 
corporation or by the organization of a new bank, where such bank as so 
reorganized acquires all or a ·portion of the assets, and assumes all or a portion 
of the liabilities, of one or more existing banks. 
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Further amend by renumbering the sections following. 
The amendment was adopted." 

457 

This bill was passed with the amendment and went into effect by publication 
and is now the law of this State. You will note that by this amendment, the 
Legislature defined a reorganization to be where a new bank assumes all or a 
portion of the assets and liabilities of one or more existing banks. Under this 
definition, the Iowa State Bank of West Liberty is a bank in the process of 
reorganization and as stated in the definition, reorganized purstnnt to Chapters 
159 and 160 of the Acts of the Forty-fifth General Assembly, with the approval 
of the Superintendent of Banking, which has been secured in this particular 
case. 

Under the provisions of Chapter 157 of the Acts of the Forty-fifth General 
Assembly, public bodies have the right to enter into depositor agreements look
ing toward the reorganization, reopening, or consolidation of a bank, and the 
fact that your depositor agreements provide for a waiver of a part of the statu
tory assessment does not in any wise affect the situation for the reason that 
it is a depositor agreement within the ·provisions of the law, and therefore, 
public bodies in their discretion have the right and authority to enter into 
such agreements the same as any other depositor agreement. 

It is, therefore, the opinion of this Department, (1) that your County has 
the right and authority under the law to enter into this depositor agreement 
and the same applies to the town of West Liberty, West Liberty Independent 
School District and any other public body; (2) that entering into each depositor 
agreement is without liability, personal or otherwise, on the members of the 
Board of Supervisors or any other P!Iblic body, in the event tint the entire 
amount of the claim of the public body is not eventually paid; (3) after the exe
cution of the depositor agreement, you would stand in the same position to 
participate in the State Sinking Fund as any other public body in a reorganized 
bank, but as you know, some questions were raised in regard to whether our 
present Sinking Fund Law was definite in regard to the mechanics of a public 
body participating in the State Sinking Fund where their bank reorganized 
instead of being placed in the hands of the receiver. To take care ·of this, I 
prepared an amendment to the Sinking Fund Act which does so provide in a 
definite manner and method. This act has been recommended for passage by 
both the Banking Committee of the House and the Senate and I have been as
sured by the Legislature, will pass as soon as they can get a few minutes' time 
to work on it. 

I have also prepared another bill to legalize all depositor agreements entered 
into before the passage of the act and this will likewise pass, I have been as
sured, so I would suggest in order to definitely protect your rights against 
the Sinking Fund, that the execution of depositors' agreements by public bodie~ 
be withheld until after the Legislature has passed these two bills that I have 
just referred to· and I believe that they will do it any day. 

SECURITIES: Exchange of Securities: No exchange possible under state of 
facts offered below under Section 8581-c5, paragraph d: "X Company has 
outstanding a large amount of debentures which mature at various dates in 
the future. X Company owns all the capital stock of Y Company, * * * and 
to stabilize the conditions and avert receivership there are offered to the 
debenture holders of X Company the new debentures of Y Company in 
exchange for those of X Company which are outstanding." 
February 9, 1934. Superintendent, Securities Department, Des Moines, Iowa: 
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We have your communication addressed to us under date of January 20th 
asking for an opinion upon the following state of facts: 

"The Associated Gas and Electric Company (hereinafter called X Company) 
has outstanding a large amount of debentures which mature at various dates 
in the future. X Company owns all of the capital stock of the Associated Gas 
and Electric Corporation (hereinafter called Y Corporation). Owing to various 
conditions, X Company finds it necessary to effect a reorganization of its 
affairs. These conditions reflected in the current market price of the deben
tures of the X Company which are now selling at a fraction of their face 
value. In an effort to stabilize conditions and avert a possible receivership, 
there are offered to the debenture holders of X Company the new debentures 
of Y Corporation in exchange for the debentures of X Company, which are 
outstanding at the present time." 

Inasmuch as this essentially involves the legality of the exchange of securities 
o( two different corporations it calls for the application of the aforesaid state 
of facts to Section 8581-c5, paragraph d. The section is as follows: 

"d. The distribution by a corporation actively engaged in the business 
authorized by its charter of capital stock, bonds or other securities to its 
stockholders or other security holders as a stock dividend or other distribution 
out of e1rnings or surplus; or the issuance of securities to the security holders 
or other creditors of a corporation in the process of a bona fide reorganization 
of such corporation made in good faith and not for the purpose of avoiding 
the provisions of this chapter, either in exchange for the securities of such 
security holders or claims of such creditors or partly for cash and partly in 
exchange for the securities or claims of such security holders or creditors; or 
the issuance of additional capital stock of a corporation sold or distributed 
by it among its own stockholders exclusively, where no commission or other 
remuneration is paid or given directly or indirectly in connection with the 
sale or distribution of such increased capital stock." 

It is our opinion that an analysis of the statute and the application of it to 
the state of facts herein set forth would not permit the exchange of securities 
of these two corporations in the manner and method indicated. A fair con
struction of the statute quoted, in our opinion, contemplates that the exemption 
therein provided is designed to permit only the reorganization of a single cor
poration wherein it may desire to issue new securities in exchange for their 
own outstanding securities. 

If any other construction were put upon the statute under such a state of 
facts there would be grave danger that the door would be opened for the miscel
laneous distribution of securities in the State of Iowa without any supervision 
by the State Securities Department. 

SECURITIES: Union Deposit Company of Denver. The plan proposed by the 
Union Deposit Co. of Denver for sale of securities under partial payment plan 
comes clearly within and is governed by the provisions of Chapter 392. The 
certificates come squarely within the definition of "stock" as provided in 
Section 8517, Chapter 392, and Chapter 392 must be complied with. 
February 9, 1934. Auditor of State, Des Moines, Iowa: This will acknowledge 

receipt of your communication under date of December 23d asking for an of
ficial opinion on the investment set-up or agreement of the above company. 

You specifically inquire whether or not, from examination of their pros
pectus, samples of their investment agreements, and their declarations of 
trust, they come within or without the provisions of Chapter 392 of the Code of 
Iowa providing for the sale of securities on a partial payment plan. 

That part of Section 8'517, the first statute under Chapter 392, so far as the 
same is material to this opinion is as follows: 

"The term 'stock' shall mean certificates, memberships, shares, bonds, con-
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tracts, debentures, stocks, tontine contracts, or other investment securities or 
agreements of any kind or character issued upon partial payment or installment 
plan." 

Section 8518 of the Code of Iowa is as follows: 
"No association contemplated by this chapter shall issue any stock until it 

shall have procured from the Auditor of State, a certificate of authority author
izing it to engage in such business. To procure such certificate of authority 
it shall be necessary for such association to file with the auditor of state a 
statement under oath showing the name and location of such association, the 
name and post office address of its officers, the date of organization and, if 
incorporated, a copy of its articles of incorporation, also, a copy of its by-laws, 
or rules, by which it is to be governed, the form of its certificates, stock, or 
contracts, all printed matter issued by it together with a detailed statement 
of its financial condition and such other information concerning its affairs or 
plan of business as the Auditor of State may require. The same shall be by 
the Auditor of State laid before the Executive Council for consideration." 

A sample copy of the Union Investment Trust Certificate with participating 
share attached designated as the "Series 'K' type" has the following provisions: 

"Certificates, with Participating Shares attached, may be issued from time 
to time in one or more series at the price of $1,000.00 per Unit ($900.00 per 
Unit for the Certificate and $100.00 per Unit for the Participating Share). 
All Certificates of the same series shall bear the same date and no Certificate 
shall be issued more than ten months after the date thereof. Payments, at the 
option of the purchaser, may be made in the following amounts per Unit repre
sented by the Certificate purchased. 

Option No. 1. One single payment of $1,000.00. 
Option No. 2. Initial payment of $100.00 and 90 monthly payments of $10.00 

each thereafter. 
Option No. 3. 100 monthly payments of $10.00 each." 
At this point it may be material to say that Option No. 1 does not come 

within the purview of Chapter 392 inasmuch as that contemplates the outright 
purchase of a certificate in one single payment for $1,000.00 and certificates 
under Option No. 1. have already been registered with the State Securities De
partment. Your inquiry is therefore directeJ as to Options No. 2 and 3 above 
set forth. 

As bearing upon the question of whether or not by any constru·ction the 
purchase of certificates under either Options No. 2 or 3 could be considered as 
outright purchases of the same or purchase of them upon the installment plan, 
the following material extracts from the plan submitted to Series "K" type 
are taken. 

Under paragraph 6 bearing upon default the following appears: 
"If a payment due on the purchase price of this Certificate or of the Par

ticipating Share ·hereto attached shall not be received by the Trustee within 
the calendar month in which it is due and payable, such payment shall be 
considered in default, and the number of units represented by the attached 
Participating Share shall be reduced, for each $10.00 per Unit in default, by 
one per cent (1%) of the number of Units, originally represented thereby." 

Under paragraph 7 entitled "Withdrawals," the following appears: 
"There may ·be no withdrawal of any portion of the purchase price of the 

Participating Share hereto attached ($100.00 per Unit), but, subject to the 
limitations hereinafter provided, the registered owner of any Certificate shall 
have the privilege at any time before six months prior to the stated maturity 
of such Certificate, upon ten days' written notice to the Trustee, of withdraw
ing an amount in cash up to the full amount paid on such Certificate ($900.00 
per Unit when fully paid)." 

In paragraph 8 entitled "Reinstatement" the following. appears:· 
"Amounts withdrawn in respect to any Certificate may be repaid and thereby 
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reinstated upon repayment, within three years from the date of withdrawal, 
and at least twelve months before the stated maturity of such Certificate, of 
the amount withdrawn, together with an amount equal to ten per cent." 

It is the opinion of this office that the plan proposed comes clearly within 
and is governed by the provisions of Chapter 392. The certificates come 
squarely within the definition of the term "stock" as provided in Chapter 392, 
Section 8517, and the above extracts clearly indicate a plan of selling the same 
upon the partial payment or installment plan. This they may not do under 
Section 8518 without complying with its requirements. 

Your exhibits are herewith returned. 

:.\1U)<IC'IPALITY: MILK: LICENSE FEE: The city has a right under Sec
tion 57 4 7 of the 1931 Code to enact an ordinance providing for the inspection 
of milk and similar products and the enforcement of sanitary requirements 
for their •handling and distribution and for the collection of a reasonable 
license fee therefor. 
February 15, 1934. Senate Chamber, Des Moines, Iowa: Your favor of the 

14th, addressed to the Attorney General, has been referred to me for reply. 
You state that the Plymouth Cooperative Company sells butter to stores, 

restaurants, hotels and others about :\1ason City and have done so for years; 
that it also delivers cream to three customers, the cree~m being pasteurized 
and that the creamery is operating under a state license. You state further 
that the Mason City milk inspector stopped the delivery of cream by this com
pany or association and insisted it must secure a license which would cost 
upwards of $100.00. You ask the question, whether or not the city has a right 
to require a license and stop the delivery of cream within the city by those 
who do not have such a license. 

You enclose with your letter a little booklet which purports to be milk 
ordinance No. 277 of the City of M:.~son City, Iowa, adopted August 5th, 1933. 
We have examined Article 3, relating to permits and fees but we do not find 
anything in that article which would provide for a license fee costing any
thing like $100.00. It provides that it shall be unlawful for any person to sell 
cream within the city who does not secure from the health department a per
mit. \Ve are not advised as to what fee is charged for such permit. The 
article further provides for milk plant inspection fees, milk producers inspec
tion fees, and milk delivery license fees. Article 14 provides that any person 
who shall violate any of the provisions of this ordinance shall be deemed 
guilty of a misdemeanor and upon conviction for each offense slull be fined 
not less than $10.00 nor more than $100.00, or be imprisoned not more than 
thirty days. The question submitted by you does not relate to penalties under 
this latter article and, therefore, we do not address ourselves to the question 
of the validity of the article relating to penalties. 

In 1910, the Supreme Court of this State in the case of Bear vs. City of 
Cedar Rapids, 147 Iowa, 341, held that the city should be enjoined from the 
enforcement of an ordinance providing for the collection of a license fee from 
all persons selling milk or cream within the city limits. Since that time, 
however, Section 5747 of the Code has been enacted, this section being as fol
lows: 

"Dairy herds and milk. Cities and towns, in addition to powers already 
granted, shall have within their corporate limits the power by ordinance to: 

1. Provide for the inspection of milk, skimmed milk, buttermilk, and cream, 
for domestic or potable use. 

2. Establish and enforce sanitary requirements for the production, handling, 
and distribution of milk, skimmed milk, buttermilk, and cream for domestic 
or potable use. 
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3. Compel the tuberculin test by an accredited veterinarian for dairy cattle 
supplying milk for human consumption. 

4. Provide for the pasteurization of milk, skimmed milk and cream, except 
that produced from a cow or herd of cows which has been placed and main
tained under state or federal supervision for the eradication of tuberculosis, 
provided that, a cow or herd of cows shall be considered under such super
vision when ther~ is on file in the office of the secretary of agriculture an 
application for sucl::\ supervision, and except that produced from a cow or herd 
of cows which has been tested and found free of tuberculosis by an accredited 
practicing veterinarian." 

This section specifically provides that cities and towns may provide for th~ 
inspection of milk, skimmed milk, buttermilk and cream for domestic or potable 
use and establish and enforce sanitary reqlJ.irements for the handling and 
distribution of such products. This section does not specifically provide for 
the collection of the license fee in connection with such inspection and the en
forcement of sanitary requirements, but it is our opinion that the city has a 
right to collect such license fees and inspection fees within reasonable limits 
as an incident to its right to provide for inspections and enforcement of sani
tary requirements. The following is stated to be a uniform rule: 

"Municipal corporations can exercise such powers only as are expressly 
granted and such implied ones as are necessary to make available the powers 
expressly conferred and essential to effectuate the purposes of the corporation 
and these powers are strictly construed." 

Bear vs. Cedar Rapids, 147 Iowa, at 349. 
City ordinances must be fair and reasonable in their operation. The power 

to regulate does not carry with it the power to license for revenue. 
"Ordinarily the power to tax for revenue will not be implied from a general 

grant of authority as power t"o regulate or to license and regulate." 
Quoting again: 

"The prevailing rule is that under the power to regulate, the municipal cor
poration may license and charge a reasonable fee to cover the expense of 
regulation, except concerning those occupations where regulation and super
vision appear necessary or desirable for the public good." 

McQuillin Municipal Corporations, Section 1089. 
Our own Supreme Court in the case of Huston vs. City, 176 Iowa, at page 

473, makes the following statement: 
"It is true, of course, that under power to license, the city hal'! no authority 

to tax but the mere fact that license fees may result in producing revenue 
which may be paid into the city treasury for the use of a special or the general 
fund does not of itself deprive the assessment of the character of a police 
regulation. * * * And all reasonable intendments must favor the fairness and 
justice of the fee thus fixed; it will not be held excessive unless it is mani
festly something more than a fee for regulation." 

Under the holdings of our own court, Section 5747 of the Code would appear 
to be ample authority for the enactment by the city of an ordinance providing 
for the inspection of milk and similar products and the enforcement of sanitary 
requirements for their handling and distribution and for the collection of a 
reasonable license fee therefor. 

As to what 'is a reasonable license fee, we shall not undertake to express an 
opinion without further information as to the facts involved. 

QUALIFIED VOTER: Qualified voter, as used in Section 4464 of the Code 
means one who is qualified to vote pursuant to the statutes of Iowa, and 
whether they have registered or not, is immaterial. 
February 20, 1934. Department of Public Inst1·uction, Des Moines, Iotca: We 

have yonr request for opinion construing Section 4464 of the Code of Iowa, 1931, 
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and asking whether a qualified voter, as the term is used in that section, means 
a voter that has duly registered so as to vote pursuant to law, or whether a 
voter otherwise qualified to vote but has not as yet registered, may sign such 
a petition and be deemed a qualified voter. 

Article II, Section 1 of the Constitution defines who shall be an elector. The 
Legislature subsequently provided that before such ele~tors were entitled to 
vote, they must register pursuant to statutory provisions. In our Supreme 
Court, in the case of Edmonds v. Banbury, 28 Iowa, 267, it was held that the 
provision requiring registration is constitutional for the reason that the Legis· 
lature did not attempt to determine or declare who a qualified voter or elector 
was, but merely provided that before qualified voters, as defined in the Con· 
stitution, could exercise the right to vote, they must register, so the provision 
in ':egard to a voter, but merely prescribed regulations for a qualified voter 
to follow in order to vote. 

The Supreme Court of Washington in Hindman vs. Boyd, 84 Pacific, 609, 
seemed to have t'lken a· similar view to this, while the Supreme Court of Wyo
ming in Lane vs. Henderson, 7 Pac., (2nd) 588, held th:~t an elector in order 
to be a qualified voter, must also have been registered pursuant to statute, but it 
will be noted that the Constitution of Wyoming not only defined who shall be 
an elector, but also specifically placed the duty on the Legisl::tture to enact 
registration laws so that registration in that State is by their Constitution 
impliedly made a part of the definition of whom shall be an elector. 

It is, therefore, the opinion of this Department that qualified elector, as used 
in Section 4464 of the Code means one who is qualified to vote pursuant to 
the statutes of Iowa, and whether they have registered or not, is immaterial. 

SCHOOLS: SCHOOL BOOKS: AS GIFT AND TO LOAN: Pursuant to Sec
tion 4238, Code, after vote of the people as provided in Section 4218, Code, 
the Board may purchase books and loan them to pupils for stipul!.!ted com
pensation and Board may likewise accept the gift of books by any pupils 
who desire to make gift. Matter of replacement and maintenance of books 
should also be inserted in question to people. 
February 20, 1934. County Attorney, Keokuk, lOtca: Your letter of February 

16th has been turned to the writer for attention. You request our opinion as to 
whether your school board may purchase or accept school books as gifts to loan 
the books to the pupils for a stipulated compensation, and also whether the 
Board has the power to appropriate necessary funds for the repair, maintenance 
and replace{llent of such books. You further inquire whether the matter can be 
determined by the Board and if the Board would be liable in such event in a 
suit for damages or to restrain their action. 

Section 4238 of the Code, in regard to the duties of the Board, is in part as 
follows: 

"and shall, when directed by a vote of the district, purchase and loan books 
to scholars, and shall provide therefor by levy of general fund." 

The Supreme Court of Arkansas, in adopting the definition of Webster's dic
tionary, in the case of State vs. Brown, 102 S.l.V., 394, stated that the word 
"loan" is defined to mean to deliver to another for temporary use on condition 
that the thing be returned, or to deliver for temporary use, on condition that 
the equivalent in kind shall be returned with the compensation for its use. 
This, I believe, very well defines the word and a loan does not necessarily mean 
that it is gratuitous, but that it may be for a compensation-as for instance, 
a loan of money. 
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It is, therefore, apparent that such was the intention of the Legislature and 
that on a vote of the District, school books may be purchased and loaned for 
a stipulated compensation. 

Section 4218 of the Code, as amended, provides the manner of submission 
of such matters to the voters. It is our thought tint Section 4446 of the Code 
does not apply to your particular question. as this requires that the books 
be sold to the pupils at cost and likewise, Section 4464 does not apply, a!l this 
requires that the text books be provided, free, for the use of pupils. 

It is, therefore, the opinion of this Department that pursuant to Section 4238 
of the Code, after a vote of the people, as provided in Section 4218" of the Code, 
as directed that it be done, the Board may purchase books and loan them to 
pnpils for a stipulated compensation and they may likewise of course, accept 
the gift of books by any pupils who desire to make the gift. It would also 
naturally follow that if the Board was so authorized, it may make proper ex
penditures for replacements and maintenance of the books, but this should also 
be inserted in the question to be submitted to the people. As to whether the 
Board would be subject to lawsuits and. injunctions, of course, we have no 
knowledge, but in our opinion, such a transaction is legal and therefore, the 
Board should be victorious if any such suit was instituted. 

MUNICIPAL ELECTIONS IN CITIES HA \'ING PER:\lANENT REGISTRA
TION: NA:\iES IN POLL BOOKS: It is not necessary to write the names 
of voters in the poll books at elections in cities having permanent registration, 
except as provided by Section 718-bS. 
February 21, 1934. County Att01·ney, Leon, !01ca: I have your favor of the 

20th inst. in which you request the opinion of this Department as to whether 
or not it is necessary to write the names of voters in the poll books in elections 
in cities having permanent registration. You refer to Section 800 of the Code 
of 1931, which is as follows: 

"8"00. Names to be entered in poll book. The name of each person, when 
a ballot is delivered to him, shall be entered by each of the clerks of election 
in the poll book kept by him, in the place provided therefor." · 

You also quote Section 718-c2 relating to permanent registration, which pro
vides as follows: 

"Entries required. The entries required to be made in Sections 800 and 808 
shall be made on the certificates of registration provided for in Section 
718-b20." 

You submit the following question: 
"If the names are not required in the poll books in cities having permanent 

registration, how will the auditor secure the names to be listed in the alpha
betical lists for the primary elections as provided in Section 568 ?" 

This question, we believe, is answered by Se~tion 718-c1, which is as follows: 
"718-cl. Party affiliations. The lists of voters provided for in Section 5,68 

need not be prepared in cities having the permanent registration system. The 
registration cards provided for in this chapter shall be used in lieu of su-::!1 
lists." · 

You ask this further question: 
"And how will the names be secured for jury lists when the condition arises 

that they must be made by the board of supervisors or the jury commission?" 
Chapter 482 of the Code relating to the selection of jurors appears to make no 

reference to the procedure to be followed where districts having permanent 
registration are involved, different from the procedure to be followed where 
permanent registration is not involved. Section 10868 provides that if the 
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judges of election in any precinct fail to return any list of persons selected for 
jury service, the board of supervisors shall at the meeting held to canvass the 
votes at such election make and certify such list or lists for the delinquent 
precincts, and the auditor shall file such certified lists in his office and cause 
eopies thereof to be recorded in the proper election books. It will be noted 
from this section that the board of supervisors shall at its meeting held to 
canvass the votes cast at an election, make and certify such list or lists for de· 
!inquent precincts. The board will then have available all of the necessary 
records. 

Section 718-bS provides for an election register in which the judges shall 
enter the word "voted" or other information to be made by judges of ele·~tion 
immediately after approving the certificate of registration. It would seem this 
register should constitute a complete record for all purposes for which a record 
of those who voted might thereafter be necessary. 

Construing all of the above statutes with a view to carrying out the intention 
of the Legislature, it would seem that your first question should be answered 
in the negative. In other words, it is our opinion that it is not necessary to 
write the names of voters in the poll books at eleGtions in cities having per
manent registration except as provided by Section 718-bS. If, as a matter of 
practical convenience and for the sake of keeping additional or more complete 
records, it was deemed advisable or advantageous in cities having permanent 
registration to keep the poll books provided for by Section 800, although it 
might entail slight additional expense, there would seem to be no very valid 
objection thereto. We do not believe Section 800 is intended to require poll 
.books in addition to the election register provided for by Section 718-bS' in 
cities having permanent registration. 

l\'IOTOR VEHICLES: AMBULANCE: HEARSES: F'EES: Interpretation of 
statutes governing license fees for ambulances and heuses. (Whether or 
not ambulances or hearses are classified as trucks or passenger cars.) 
February 27, 1934. Superintendent Mot01· Vehicle Department, Des Moines, 

Iotca: We acknowledge receipt of your favor of the 8th inst. with regard to 
the interpretation of the statutes governing license fees for ambulances and 
hearses. Paragraph two of your letter is as follows: 

"The legislature recently passed a bill making a fiat rate of $15.00 on hearses. 
Ambulances were originally included in the bill but were stricken. I under
stand that in previous years this Department has licensed ambulances as one 
and one-half ton trucks, charging a fee of $25.00. This Department can find 
no legal support for that idea and consequently has issued orders to register 
them as passenger cars on passenger car basis." 

Section 4908 of the Code, as amended, is as follows: 
"The annual fee for all motor vehicles except motor truckR, hearses, motor

cycles, and motor bicycles, shall be equal to one per cent of the value as fixed 
by the department plus forty cents for each one hundred pounds or fraction 
thereof of weight of vehicle, as fixed by the department." 

Section 4912, as amended, provides that the annual license fee for hearses 
shall be $15.00 and that passenger car plates shall be issued for hearses. Sec
tion 4913 provides that one and one-half ton capacity motor trucks, equipped 
with pneumatic tires shall pay an annual license fee of $25.00. 

It is the opinion of this department th3.t such ambulances as may be classified 
as trucks should pay the fee provided for by Section 4913. The question first 
to be determined is a question of fact, viz.: whether or not the particular am-
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bulance is a truck so as to bring it within the provisions of Section 4913, or 
whether it belongs in the general classification of motor vehicles other them 
trucks so as to bring it within Section 4908. 

Some ambulances are built along the line of trucks and possess generally the 
characteristics of trucks rather than those of passenger motor vehicles, al
though passengers rather than freight are hauled in ambulances. There are 
some passenger cars which are used for the dual purpose of carrying passengers 
and serving as ambulances. When used for ambulance purposes there is a slight 
rearrangement of the seats. Motor vehicles of this class should be licensed 
under Section 4908. 

This dep:~rtment is not at this time undertaking to define the words "motor 
truck." Your department and the motor vehicle industry, no doubt, have given 
the words a definite meaning and when you have determined that a particular 
motor vehicle is a truck within the common acceptance of tint term and ac
cording to the acknowledged usages of the motor vehicle industry and the 
practice of your office, then you should classify it as a truck within the mean
ing of Section 4913, and in all cases where you cannot so classify it, it must 
come within the provisions of Section 4908 relating to the annual fee for all 
motor vehicles except motor trucks. 

TAX SALE POSTPONEMENT: "If for any reason, as provided in Section 
7262 of the Code of 1931, the sale could not be held on April 2nd, it should 
be advertised for the first Monday of the next succeeding month, in which 
the required notice can be given." 
February 27, 1934. County Attorney, Onawa, Iowa: Your letter of February 

21st, addressed to the Atorney General, has been placed in my assignment. 
"Your question is whether or not the tax sale of December, 1933, which, by 

act of the Special Session of the 45th General Assembly, was postponed, can 
be held at some date other than April 2, 1934." 

Section 7244 of the Code of 1931 provides for holding the annual tax sale on 
the first :CVIonday in December. This section was amended by Chapter 133 of 
the Acts of the 45th General Assembly by a:lding thereto the following: "No 
such sale of lands, town lots, or other real estate, shall take place after the 
taking effect of this act and prior to December 4, 1933, and all such tax sales 
heretofore advertised are hereby adjourned until December 4, 1933." 

The 45th General Assembly Special Session, by Senate File 70, then amended 
Chapter 133 above quoted by striking "December 4, 1933," wherever it appears 
in said act, and inserting in lieu thereof "April 2, 1934." The effect of Chapter 
133 of the Acts of the 45th Regular Session was to prohibit the holding of the 
1932 tax sale, in case it had not been advertised prior to the enactment of 
said Chapter 133, or if said sale had been advertised, but not held, the effect 
of the act was to adjourn it until December 4, 1933. Chapter 133 does not 
specifically provide that the sale must be held on December 4, or, as amended, 
O!l April 2. It merely provides that it cannot be held prior to that date. 

Section 7262 of the Code of 1931 provides as follows: 
"If, from neglect of officers to make returns, or other good cause, real estate 

cannot be advertised and offered for sale on the first Monday of December, 
the treasurer shall make the sale on ·the first Monday of the next succeeding 
month in which the required notice can be given." 

In the face of Senate File No. 70 of the 45th Special Session, amending Chap
ter 133 of the 45th Regular Session, the tax sale could not be held on December 
4, 1933. Therefore, it should be held on the first Monday of the next succeeding 
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month, in which the required notice could be given. If for any re:1son, as 
provided in Section 7262 of the Code of 1931, the sale could not be held on 
April 2nd, it should be advertised for the first Monclay of the next succeeding 
month, in which the required notice can be given. This does not me:1n that 
the Treasurer can advertise the sale for April 2nd and on the morning of 
April 2nd postpone it for a month. It means that if from neglect of the officers 
to make the return, or other good cause, the real estate cannot be advertised 
and offered, it should then be advertised and offered on the first Monday of the 
next succeeding month. Therefore, if he advertises the sale for April, he will 
have to hold it on that date. However, if for good reason he cannot advertise 
and offer the property for sale on that date, he should advertise it for the first 
M~nday in May. 

SCHOOLS: TUITION: OFFSET IN TAXES CLAI:VIED WHE=" PARENT IS 
BILLED FOR TUITION FOR CHILD ATTENDING SCHOOL IN DISTRICT 
FOR ONE YEAR IN WHICH HE WAS NOT A RESIDENT: Parent claim
ing offset for real estate taxes when billed for tuition cannot go back for a 
period of five years, but is only entitled to deduct the amount of school tlx 
paid by him in district during year for which tuition is demanded. 
::\larch 7, 1934. County Attorney, Oskaloosa, Iowa: 'Ve have your letter of 

March 5·th asking our opinion on the following proposition: 
"Section 4269 provides the parent or guardian whose child or ward attends 

school in any independent district, of which he is not a resident, shall be 
allowed to deduct the amount of school tax paid by him in said district from 
the amount of the tuition required to be paid. A child who is not a resident 
of the New Sharon Independent School District attended school in that district 
for one year; the father owns real estate located within the district, and has 
owned such real estate for a number of years. When he was billed for the 
tuition, he claimed an off-set for real estate taxes which he had paid within 
the district for the past five years." 

We presume that the parent or guardian is personally paying both the tax 
and the tuition and we believe it is plain that there can only be a donation for 
the tax paid during the year for which tuition is demanded. 

It is, therefore, the opinion of this department that this taxpayer cannot go 
back for a period of five years, but is only entitled to deduct the amount of 
school tax paid by him in the district during the year for which tuition is 
demanded. 

CHILD PLACING AGENCY: RESIDENCE OF CHILD: When a child plac
ing agency receives a child pursuant to Chapter 181-A4 of the Code and 
assumes the rights of a legal guardian over the child and the natural parent 
relinquishes all rights and duties as to the care and custody of such child, 
that the residence of such child is the residence of the child placing agency. 
March 12, 1934. Board of Control, Des Moine's, Towa: We have your request 

for an opinion on the following proposition: 
"Pursuant to the provisions of Chapter 181-A4 of the Code, children are com

mitted to child placing agencies. Upon such commitment. the parents many 
times relinquish their rights or duties with respect to the care and custody 
of the child, and in such instances, the child placing agency assumes the rights, 
powers and privileges of a guardian. Many of these agencies are members of 
the local community chest, and we desire· your opinion as to the legal residence 
of children surrendered to such child placing agencies." 

It is the law that the domicile of minor children is that of their parents and 
the domicile of an adopted child is that of t·he adopting parents. It is also the 
law that if one committed to a state institution has a residence at the time of 
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commitment, that residence remains during the restraint even though the 
parent or spouse of the committed person may change his or her residence. 
The sole question then, is as to the status of these child placing agencies and 
I understand from you that these agencies are in effect, legal guardians of 
children so placed in their custody, and that the natural parents relinquish all 
rights and duties as to the care and custody of the children. This being true, 
the residence of such children is the residence of the child placing agency. 

It is, therefore, the opinion of this Department that when a child placing 
agency receives a child pursuant to Chapter 181-a4 of the Code and assumes the 
rights of a legal guardian over the child and the natural parent relinquishes 
all rights and duties as to the care and custody of such child, that the residence 
of such a child is the residence of the child placing agency. 

BEER BILL: Chapter 37 as amended by Chapter 38, Acts, 45th General Assem
bly: Permit holder convicted of selling beer in violation of Section 24: Wife 
desires to secure Class "B" permit. 
March 12, 1934. County Attorney. Estherville, Iowa: This will acknowledge 

receipt of your request of this date for the opinion Qf this Department on the 
following question: 

A Class "B" permit holder in Armstrong, Emmet county, Iowa, was con
victed of selling beer in violation of Section 24 of Chapter 37, as amended by 
Chapter 38, Acts of the Forty-fifth General Assembly, in that he sold beer to 
persons under 21 years of age. The Council, under Section 7 of the act, has 
revoked his permit. His wife, who is not engaged in business, seeks to have 
a Class "B" permit, under the act, issued to her. 

As you know, Chapter 37, as amended by Chapter 38, Acts of the Forty-fifth 
General Assembly, has been amended by House File No. 336, which amendment 
will become the law in the State of Iowa at midnight March 15, 1934. 

The right to issue a permit, under Chapter 37, as amended by Chapter 38, 
Acts of the Forty-fifth General Assembly, is given to city and town councils 
under Section 7 and an applicant for a permit must meet the requirements as 
set out in Section 12 of the Act. If the provisions of Section 12 of the Act are 
met, it is mandatory that the city council issue a permit. 

Section 7 of the Act is clear as to the rights of the city council to issue and 
revoke permits under the Act and it is not the desire of this Department to 
invade the rights given to that body under the Act in question. However, it 
would seem, if the application is not made in good faith, but for the purpose 
of allowing her husband to continue in business, then the application should be 
denied as Section 33 of the Act provides in part as follows: 

"* * * or is convicted of a sale of intoxicating beverage contrary to the 
provisions of this act his permit shall be revoked and he shall not again be 
allowed to secure a permit for the distribution or sale of beer containing not 
more than three and two-tenths ( 3.2% ) per centum of alcohol by weight nor 
shall he be an employee of any person engaged in the manufacture, distribu
tion or sale of ,beer * * * *." 

The same prov:ision as quoted above is contained in Section 31 of the new 
Act, known as House File No. 336. 

DAM: RECONSTRUCTION: CENTRAL STATE ELECTRIC COMPANY: 
IOWA RIVER: ELDORA: RIGHTS: LAND OWNERS: VALID OBJEC
TION: In the instant case, a superior right exists by reason of the length 
of time that the dam has been maintained. 
March 14, 1934. Bom·d of Conservation, Des Moines, Iowa: This will acknowl-
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edge receipt of your letter of the thirteenth instant in which you request the 
opinion of this Department on the following question: 

The Central States Electric Company own a dam and dam site in the Iowa 
River at Eldora. The Company has offered to give a grant of possession to 
the Fish and Game Commission giving them the right to reconstruct the dam. 
Does the reconstruction of this dam give rise to a claim for damages to riparian 
owners? 

The facts are as follows: 
The original dam was constructed in the late forties or early fifties and was 

maintained as a mill dam until the year 1912. At this time the dam and dam 
site was purchased by an electric company, the old dam removed and a cement 
dam constructed. The electric company operated the dam for power for a 
number of years. In the year 1930 a portion of the dam was washed out and 
later in the summer of the same year, the company blew out another portion 
of the dam. The dam has remained in this situation since and the new dam 
which is contemplated will be lower than either the cement dam, or the mill 
dam which was originally constructed. 

"The exact question upon which we desire an opinion is as to the rights 
of the land owners above the dam raising any valid objection to the recon
struction of the dam." 

In all questions of riparian rights, t·he question arises as to whether or not 
the stream is navigable or non-navigable. In the first instance, the riparian 
owners own to the high-water mark and in the non-navigable stream, to the 
thread thereof. 

A situation, such as you have outline~!. is a subject of a Supreme Court de
cision in the case of Shortell vs. Des Moines Electric Company, 186 Iowa, 469. 
This was a suit in equity by riparian proprietors to restrain the defendants 
from repairing and reconstructing the Center Street dam across the Des Moines 
river in the city of Des Moines. The Des Moines Ice & Cold Storage Comp:my 
and the state of Iowa intervened. The court dismissed plaintiffs' petition, and 
also the petition of intervention of the state. Plaintiffs, the state of Iowa, and 
the defendant city appealed and the decision of the lower court was affirmed by 
our Supreme Court. The plaintiffs, in this case, owned certain residences and 
other property in the city of Des Moines, adjacent to the Des Moines river 
and north of the Center Street dam. The suit was instituted by plaintiffs for 
the purpose of enjoining the defendant Des Moines Electric Company, owner 
thereof, and F. E. Marsh & Company, contractors, from reconstructing a portion 
of the Center Street dam which was washed out in 1915, and from maintaining 
same across the river. A dam was first constructed across the Des :\1oines 
river at about the location of the Center Street dam in 1847 and maintained at 
about the place in question by different owners· from the time of its original 
ce>nstruction to the commencement of this case, which was about 1918. 

The court, in this case, deals with the question as to whether or not the 
river is navigable and states the proposition, which was stated at the outset 
of this opinion, as follows: 

"Riparian owners on a non-navigable stream take to the tlue:td thereof, and 
on navigable streams, to the high-water mark, and the beds of navigable streams 
belong to the state." 

Also on the question of the right to maintain a dam on navigable waters, the 
court said: 

"Where, for GO years or more, a dam had been maintained, and, by Chapter 
179, 28th General Assembly, the paramount right of the owner to maintain 
the same. recognized, the dam should not be treated as an unlawful obstruction, 
in a suit by riparian owners to enjoin the reconstruction of a portion thereof 
which was washed out, and the maintenance of the same across the river." 
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The court further said, with relation to constructing a dam in navigable 
waters, regarding obtaining permission of the Secretary of War: 

"Should the Des Moines River be treated as navigable waters of the United 
States, it is a question for the United States and not for the state courts to 
determine." 

In that case there was dis~ussed the question as to whether or not the dam 
can be higher than the dam which was maintained for a number of years 
had been but I note that, in the instant matter, as outlined by your presentation 
of facts, the dam is to be lower than that which has been in existence for a 
number of years. 

The general Ia w, with reference to the rights of the property owners to the 
flow of )Vaters, is found in Gehlen Brothers, et a!. vs. J. F. Knorr, et a!., 101 
Iowa, 700, and the general rule of law, as stated, is: 

"One property owner has no monopoly in the flow of the water; every pro
prietor above them has the same right to use the water for artificial purposes, 
and every one of the upper proprietors, for the purpose of enabling themselves 
to reap the benefit of this right, have, as a natural consequence, the right to 
temporarily stop the flow of the stream for such length of time as will put 
them in position to reap the benefits of their rights." 

The court said in Willis vs. City of Perry, 92 Iowa, 297: 
"In the absence of superior rights acquired by license, grant, or prescription, 

the rights of such proprietors in the water of the stream are equal." 
It is the opinion of this Department that in the instant case a superior right 

exists by reason of the length of time that the dam has been maintained. The 
Fish and Game Commission could proceed under the set of facts presented 
by you. 

In this connection see also Gould on "Waters," Section 213. 
A recent case, involving a dam, is Harp vs. Iowa Falls Electric Company, 196 

Iowa, 317, which deals with the height to which a dam 111ight be erected. 
The Engineering Department of your Board can determine the true situation 

which exists in the matter presented and apply the law as presented herein to 
the same. 

BANKS: BANKING: PUBLIC BODIES AS DEPOSITORS IN REORGAN
IZED BANKS: STATE SINKING FUND: Public bodies as depositors in 
state and national banks seeking to reorganize pursuant to law, may legally 
enter into depositor's agreements, looking toward such reorganization and 
that such agreements will be valid and binding and such public bodies may 
file against and participate in the State Sinking Fund for public deposits 
upon complying with the provisions of law. 
March 17, 1934. Superintendent of Banking, Des Moines, Iowa: We have 

your request for an opinion on the following proposition: 
"What is the present status of the rights of public bodies as depositors in 

banks that have reorganized pursuant to law, or will so reorganize hereafter, 
to file against and participate in the State Sinking Fund for public deposits 
and may such public bodies legally enter into depositor's agreements?" 

Let me suggest at the outset that we believe all of the necessary corrective 
bills on this proposition have now ,been passed by the Special Session of the 
Legislature and therefore all former opinions by us on this proposition are 
hereby withdrawn and annulled. 

Senate File 111 (Chapter 156) of the 45th General Assembly gave to the 
Superintendent of Banking the management and certain powers over State 
banks operating pursuant to the act. Chapter 159, as amended by Chapter 160, 
Acts of the 45th General Assembly, set up a definite manner and method by 
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which these banks could reorganize by ·having their depositors enter into 
agreements, waiving a certain portion of their deposits and agreeing to take 
trust certificates for the waived portion. Chapter 157, 45th General Assembly, 
gave to public ·bodies, as depositors, the right to enter into depositors agree
ments without prejudice to their rights to participate in the State Sinking 
Fund for public deposits 

Chapter 352-A1 of the Code has heretofore provided that when a bank is 
closed and placed in the hands of a receiver or trustee in bankruptcy, the 
public depositor may file against the State Sinking Fund. This chapter, how
ever, at the present time, as amended by House File 257, 45th General Assem
bly, Extra Session, provides that public bodies may also file against the State 
Sinking Fund when the depository bank 
"luis been heretofore or is hereafter reorganized either by reopening, sale to 
another bank of all or part of its assets with assumption of all or part of 
deposit liability, consolidation with another bank, purchase of part or all of 
assets of another bank, merger with another bank or banks; or in any manner 
authorized by Chapters 156, 159 and 160 of the Acts of the Forty-fifth General 
Assembly, as amended, or by the National Bank Conservation Act, and especially 
Section 207 of Title II thereof, and trust certificates have issued pursuant to 
depositors' agreements; or whenever any bank that has assumed all or part 
of the deposit liability of a depository bank, has heretofore or is hereafter 
reorganized in any manner authorized by Chapters 156, 159 and 160 of the 
Acts of the Forty-fifth General Assembly, as amended, or by the National Bank 
Conservation Act and especially Section 207 of Title II thereof, and trust cer
tificates have issued pursuant to depositors' agreements." 

This act also provides a definite manner and procedure for such public 
bodies to follow in order to file against and participate in the State Sinking 
Fund and sets forth the rights of such claimants and the right to participate in 
the distribution of the assets of the bank or the trust fund. One of the condi
tions precedent to filing, •however, is the following: 

"Unless either the bank liable therefor, or claimant has paid all interest 
due the State Sinking Fund for public deposits to the date of its reorganization, 
both on that part of claimant's deposit left in the bank and that part repre
sented by the trust certificate, the Treasurer of State may refuse to file the 
claim of such claimant." 

House File 231, 45th General Assembly, Extra Session, legalizes all depositor's 
agreements heretofore entered into by public bodies where the bank has re
organized pursuant to law and gives to such public bodies the right to partici
pate in the State Sinking Fund under the provisions of House File 257, 45th 
General Assembly, Extra Session. 

The foregoing provisions apply to both national and state bank reorganiza
tions and, of course, have no application to a restricted bank that was not 
released but was subsequently closed and placed in the hands of a receiver, as 
the rights of public bodies as depositors in such banks is provided for in Ohap
ter 352-A1, as the same now appears in the Code. 

It is, therefore, the opinion of this Department that publie bodies as de
positors in State and National banks seeking to reorganize pursuant to law, 
may legally enter into depositor's agreements looking toward such reorganiza
tion and that such agreements will be valid and binding and such public 
bodies may file against and participate in the State Sinking Fund for public 
deposits upon complying with the provisions of law. It is further the opinion 
of this Department that all depositor's agreements heretofore· entered into by 
public bodies, pursuant to law, have been legalized by the Legislature and that 
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such public depositors may file against and participate in the State Sinking 
Fund upon complying with the provisions of law. 

PRIVATE BANKS UNDER SENATE FILE 111 WHICH DID NOT REORGAN
IZE: Liquidation of such banks must follow the statutory provisions as 
far as possible as to the liquidation of such banks and this will apply to 
depositor classifications and preferences. It obviously cannot apply to stock 
assessments as there is no stock assessment to be assessed. 
~larch 19, 1934. Banking De]Jq1·tment, Des Moines, Iou;a: We have your re

quest for opinion as to whether private banks that have operated under Senate 
File 111, 45th General Assembly and did not reorganize, but are now in receiver
ship and the Superintendent of Banking has been appointed re~eiver, should 
be liquidated pursuant to statutory provisions pertaining to State banks, or 
iu the manner provided by law for private banks. 

Section 2 of Chapter 156, 45th General Assembly, provides in part as follows: 
"The Superintendent of Banking, whenever he shall have taken over the 

management of any such banking institution as provided in Section 1, shall 
have the right and power, with the approval of the Executive Council to pro
ceed to wind up its affairs as provided by law." 

Pursuant to this act of the Legislature, private banks being included in Section 
1, their management was taken over by the Superintendent of Banking, who, 
pursuant to the above provision, is winding up its affairs and the question is 
as to the construction of "winding up its affairs as· provided by law." and 
whether the Legislature intended private banks should be liquidated as pro
vided by law for private banks at that time, or liquidated in the manner of 
liquidating state banks pursuant to statutes. Heretofore, our Supreme Court 
has held that t·he statutory provisions do not apply to private banks, but it 
appears to us that the Legislature has now gone a step further and has thrown 
the protection of the Superintendent of Banking around private banks and 
their depositors and creditors with the thought in mind of treating them in 
the event of liquidation, as state banks. The Superintendent of Banking, as 
such, would have no right to liquidate banks. He was given such right by 
statute and in carrying out liquidations, must follow these statutes. There 
is no other yardstick for him to follow and he cannot at his own pleasure 
determine the manner in which he will liquidate banks. The Legislature had 
intended that he follow any other rule to carry out the mandate to "wind up 
the affairs of such banks," they would have so legislated and provided a 
definite procedure in regard to private banks. No other rule was provided. 
Therefore, as far as possible, he must liquidate private banks pursuant to 
statutory provisions formerly applying only to state banks. 

It is, therefore, the opinion of this Department that the Superintendent of 
Banking, in liquidating such private banks, must follow the statutory provi
sions as far as possible as to the liquidation of such banks and this will apply 
to depositor classifications and preferences. It obviously cannot apply to stock 
assessments, as. there is no stock to be assesed. 

I am returning herewith the letter of P. D. Van Oosterhaut in regard to the 
receivership of the Exchange Bank of Oranville which you forwarded to me 
with the request. 

AUDITS: IOWA STATE COLLEGE: STATE UNIVERSITY: Whether Audi
tor of State should audit Athletic Council, Memorial Union, Musical Union 
and other outside endeavors which are closely connected with the schools, 
but really not a part of the school. 
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March 19, 1934. At~ditor of- State, Des Moines, Iowa: On December 20th, 
you requested our opinion as to whether or not in connection with the audits 
of Iowa State College and the State University, you should audit the Athletic 
Council, Memorial Union, Musical Union and other outside endeavors which 
are closely connected with the schools, but really not a part of the school. 

It is our opinion that any activity at these schools which is supported in 
part or wholly by taxes, should be audited and this includes all activities that 
receive any part of the appropriation of the school or whose separate income, 
if more than its own demands, s·hould. be turned to the treasurer of the insti· 
tution, and I believe this would cover all of the activities that you have in
quired about above. It is my understanding that the Athletic Council at Iowa 
City is a separate corporation and probably the reason you are not able to 
find them in the Secretary of State offices was that they are probably incor· 
porated as one for non-pecuniary profit and therefore, their articles would be 
filed in Johnson county and not with the state, but as this Board undoubtedly 
receives money from the state appropriation to the University or as any 
overplus if there should be any, in the hands of this corporation, should be 
turned into the treasury of the school, I see no re:tson why this should not 
bo audited the same as the rest of the school. 

I would suggest, however, that a footnote be- carried at the bottom of the 
audit of each .of these various activities to show their relation to the school 
in general and any other pertinent matters. 

TAXATION: ACCEPTANCE OF 1932 TAXES OF ROCK ISLAND RAILWAY 
BY COUNTY TREASURERS: PENALTY: "The Company is liable for the 
three-fourths of 1 per cent a month, regardless of the fact that it is in 
bankruptcy." 
March 19, 1934. Auditor of State, Des Moines, Iowa: We wish to acknowl

edge receipt of your request for an opinion on the following: 
".\1r. J. B. Angell, Real Estate and Tax Commissioner for the Chicago, Rock 

Island & Pacific Railway Company, has written to most of the treasurers in 
the counties, through which the Rock Island lines pass, advising that he is 
authorized to pay the first installment of the taxes for the year of 1932, levied 
against the property of said Company, but that he is not authorized to pay 
any penalty. He further states that in making payment he can make his draft 
read, 'to apply on account of 1932 taxes.' He desires to know if the treasurers 
will accept such payments and issue receipts on regular forms, marking across 
the face of each receipt the notation, 'The county, in accepting the taxes cov
ered by this receipt, does not waive the right to collect interest or penalty,' 
or some appropriate reservation. 

"He further states that the reason he suggests the issuance of the regular 
tax receipts is that, if the treasurers accepted the money on miscellaneous 
receipts, they would be compelled to hold the amount in a trust fund until the 
unpaid balance was paid or cancelled in said appropriate manner.'' 

We wish to announce again at the outset of this opinion that' we are con
vinced that the Company is liable for the three-fourths of 1 per cent a month, 
regardless of the fact that it is in -bankruptcy. We also state that we do not 
agree with the last paragraph of the above quotation, that is, that if any other 
kind of a receipt than the regular tax receipt was issued, the Treasurer would 
be compelled to hold the money in a trust fund. The tax receipts, which are 
issued by the County Treasurers, merely are of a form prescribed or suggested 
by the State Auditor. It is not mandatory that that type of a receipt be used. 
However, we see no objection to using that receipt, if the portion in printed 
form, announcing that it is a receipt for a particular installment of the taxes, 
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is obliterated or marked out, and if there is written across the face of the 
receipt the following: "The money, for which this receipt is issued, is ac
cepted by the County Treasurer to apply on the principal of the 1932 tax 
owed by said Company, and does not prejudice the rights of the county or 
county officials to insist upon the payment of the three-fourths of 1 per cent 
interest as a penalty, as provided by the laws of the State of Iowa." 

We believe there should also be written across the face of the draft by the 
officer of the Company the following: "To apply on account of 1932 taxes, 
without prejudice to the rights of the county to insist on the payment of the 
three-fourths of 1 per cent a month interest on delinquent taxes, as provided 
by the laws of the S~ute of Iowa." 

It is our understanding that you propose to make mimeographed copies of 
this opinion and forward them to t·he County Treasure! s in all counties, in 
which the Rock Island owe taxes. We are today forwarding a copy to :\Ir. 
J. B. Angell, Real Estate and Tax Commissioner for the Rock Island Jines, 
and also forwarding a copy to Gamble, Read & Howland, attorneys for said 
Company, in Des Moines, Iowa. 

The Federal Court has entered an order that all claims ag:1inst the Com
panies hereinafter named must be filed with W. H. Burns, General Auditor 
of the Trustees, 1106 LaSalle Street Station, 139 W. Van Buren Street, Chi
cago, Illinois, on or before the 1st day of :\iay. The claim should be a verified 
proof in duplicate in such form as may be approved by the Trustees and as 
may be acceptable to the Court. Blank forms for the filing proof of these 
claims may be obtained from W. H. Burns, at the address above stated. \Ve, 
therefore, suggest that the County Treasurers immediately obtain the blank 
forms and file the required proof of claims in duplicate for all taxes, which 
are due and delinquent, including the three-fourths of 1 per cent, which shoultl 
be designated as interest, rather than the penalty. The claim, as we say, 
should cover all taxes due and unpaid, together with the three-fourths of one 
per cent a month from the time each installment became delinquent, as pro
vided by statute. 

As soon as these claims are filed, this office will arrange to assist some one 
of the County Attorneys in the presentation of his claim, with the agreement 
that the ruling on that claim shall govern all of the claims filed. 

The·se claims should be filed as claims of the first class. 

OSTEOPATHS: LEGAL RESIDENCE AND ELIGIBILITY FOR OFFICE: 
OSTEOPATHS: REPORT ON INDIGENT PERSONS: A township trustee 
moving to a neighboring township but maintains his home in the original 
township can still hold his office; AN OSTEOPATH not being a physician 
and surgeon cannot fill out doctor's report for medical and surgical treat
ment of indigent persons to state hospital. 

March 20, 1934. County Attorney, Beclford, Iow:1: Your favor of the 15th 
inst., addressed_ to the Attorney General, has been referred to me for attention. 

Your first inquiry is in regard to the legal resilence for voting purposes of 
a man who is elected to the office of township trustee and whom, you say, 
on March 1, 1934, moved to a neighboring township, reserving a room in the 
house of his former residence, notifying the township clerk th::~t he was me~in
taining his former or original residence until after the April meeting of the 
township trustees, and that he would continue to serve as township trustee 
until after that meeting. Your second paragraph is as follows: 
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"The question has been asked me if he still can hold office, having moved 
out of the township but having retained a room there'!" 

This case turns upon the facts, as the law is quite cl~ar. If this man removed 
from the township in which he held the office of township trustee, he would 
immediately be disqualified by his removal from the township and the office 
would be vacant. The question is whether he has removed from the township 
in which he held the office. It would be quite possible for him to retain his 
residence there although he had removed his personal property largely to 
another township. If he regularly spent his nights in the original township 
and maintained at all times that he was not changing his residence until after 
the April meeting, and in good fait,h intended and undertook to maintain his 
residence in the original township, it is our opinion that his intention and 
his maintaining a home in the original township would prevail. 

It would be necessary to take all the facts and circumstances into considera
tion and without knowing all the facts and circumstances, it would be im
possible for this office to determine the mC~tter definitely. The officer must 
do more than merely say he is maintaining his old residence, but if he did 
maintain a room in which he lived, going from that place to his work in the 
township of his prospective residence, it seems that he should be able to do 
that without forfeiting his original residence and his office. Being on the 
ground, however, and knowing the circumstances, you are in a better position 
than we to determine whether this party is in good faith or not in so main
tailling his original residence, and with the suggestions we have here made, 
you will doubtless be able to arrive at a correct decision in the matter. 

You submit a second question as to whether or not an osteopathic physician 
can fill out the doctor's report for medical and surgical treatment of indigent 
persons in the hospital at Iowa City. 

Your attention is called to an opinion issued June 26, 1928, by the Attorney 
General's office in which it was held that an osteopath cannot make the 
examination of indigent persons under the provisions of Chapter 199 of the 
Code, not being a physician and surgeon. The opinion calls attention to Sec
tion 2181 of the Code, and particularly, p:uagraph 5 thereof, defining the words 
"physician and surgeon, osteopathic surgeon," etc. The opinion ends by saying: 

"The term used in Section 4008 supra, 'physician and surgeon' under the 
definition just quoted, would not include an osteopath, and we are therefore of 
the opinion that an osteopath c.mnot make the examination or report required 
in the sections referred to." 

BEER BILL: HOUSE' FILE NO. 336: NEAR BEER: CEREAL BEVERAGE: 
LABELING OF SAME: SECTION 36 OF THE ACT: Does this beer come 
under the provisions contained in Section 36 of the act, House File No. 336 
of the Acts of the Extra Session of the Forty-fifth General Assembly, which 
relates to the label which shall be placed on beer sold in this state? 
2\iarch 20, 1934. County Attorney, Des Moines, Iowa: This will acknowledge 

receipt of your request for the opinion of this Department on the following 
question: 

A number of distributors in Iowa sell beer which is termed "near beer" to 
retailers which is presumed to contain one-half of 1 per cent of alcohol by 
weight. 

Does this beer come under the provision contained in Section 36 of House 
File 336 of the Acts of the Extra Session of the Forty-fifth General Assembly, 
which relates to the label which shall be placed on beer sold in this state? 

Subdivision (i) of Section 6, House File No. 336, which is the new beer 
law, is as follows: 
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"'Beer' for the purpose of this act shall mean any liquid capable of being 
used for beverage purposes made by the fermentation of an infusion in potable 
water of barley, malt and hops, with or without unmalted grains or decorti
cated and degerminated grains containing not more than four per centum 
( 4%) of alcohol by weight." 

Section 36 of said Ia w provides: 
"All bottles, kegs, barrels or other original containers in which beer is sold 

in this state shall bear a label on the outside thereof, stating as follows: 
'This bear does not contain more than four per centum ( 4%) of alcohol by 
weight.' The label on any bottle, keg, barrel or other container, in which 
beer is offered for sale in this state, representing the alcoholic content of such 
beer as being in excess of four per centum ( 4%) by weight shall be con
clusive evidence as to the alcoholic content of the beer contained therein." 

It will be noted in the subdivision cited above that the definition of beer is 
broad and, undoubtedly, includes all beer. It will be noted, in both subdivision 
(i) of Section 6 and in Section 36, that the words used is that it relates to 
beer "containing not more than four per centum ( 4% ) of alcohol by weight" 
which, of course, refers to the alcoholic content by weight of any percentage 
less than four per centum ( 4%). 

Chapter 147 of the 1931 Code of Iowa which relates to the regulation and 
inspection of foods, drugs, and other articles and the sections contained in said 
chapter are general in that Section 3029 provides what articles shall include 
food. 

In paragraph 5 of Section 2808 of the 1931 Code of Iowa there is a definition 
of food as follows: 

"'Food' shall include any article used by man for food, drink, confectionery, 
or condiment, or which enters into the ccmposition of the same, whether 
simple, blended, mixed, or compound." 

This, undoubtedly, includes beer. Section 3042 of the 1931 Code deals with 
mislabeling articles. 

However, we are of the opinion that for two reasons these sections do not 
apply in the matter under consideration; first, by reason of the fact that the 
sale of beer containing one-half of 1 per cent of alcohol by weight would not 
·be in conflict with Section 36 of House File No. 336, as the wording· used in 
that section in part is as follows: 

"'This beer does not contain more than four per centum ( 4%) of alcohol 
by weight.'" 

Second, House File No. 336 takes precedence over Chapter 147 and other 
chapters under Title X of the Code, relating to regulation and inspection of 
foods, drugs and other articles, by reason of the fact that in House File No. 
336, the Legislature was dealing with a specific product, beer, and has desig
nated the manner by which beer can be sold in Iowa and in Section 36 the 
manner is stated in which all beer sold in this state shall be labeled. 

ELECTION: RIGHT TO VOTE: Indigent poor temporarily located in a home 
or hotel outsid.e the city limits of former residence, entitled to vote at city 
election in the precinct they formerly voted in provided they had not sig
nified their intent of becoming residents in the precinct or township where 
they are temporarily located. 
March 20, 1934. Co,unty Attorney, Davenport, Iowa: I have your letter of 

March 13th wherein you request an opinion from this department on the fol
lowing questions: 

"As a manner of dealing with poor relief, Scott county est'lblished a Civic 
Hotel in the city of Davenport where indigent poor who were single mim 
resided. 
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When the Federal Transit Bureau was established, they decided to use the 
building in the city of Davenport that was used by the Civic Hotel and therefor 
rented the Bettendorf Hotel located in the town of Bettendorf, Scott county, 
Iowa, and the men were moved from the Civic Hotel to the Bettendorf Hotel 
in Bettendorf and the Federal Transit Bureau is using the Civic Hotel in 
Davenport for their purposes. 

Are these men who are now living in Bettendorf, residents of the city of 
Davenport or the town of Bettendorf? Should the necessary head tax be 
assessed by the assessor in Bettendorf or by the assessor of the city of Dav· 
enport township? Would they vote in Bettendorf town election or would they 
have the right to come to Davenport and vote in the City Election here at the 
precinct where they formerly resided? It is my understanding that residence 
being a question purely of intent, that it would be only just for them to vote 
at the City Election in Davenport, voting in the precinct where they formerly 
res_ided. If they were not properly registered I believe that they would have 
the right to register in the city of Davenport giving their former address and 
specifying that their stop in Bettendorf was only temporary. 

Will you please give me the benefit of your opinion on these matters and I 
will appreciate having an early reply as registration is now going on as well 
as assessments being made and it is necessary to have this settled before the 
impending city and town elections." 

It is the opinion of this department that you are absolutely correct in your 
statement of the law as set forth in. the above letter. 

REAL ESTATE: BROKER'S LICENSE: ATTORNEY: FIR:\1 OF CHA:\I
BERLAIN & KIRK. 
March 21, 1934. Real Estate Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the nineteenth instant in which you 
request the opinion of this Dep:trtment on the following question: 

The firm of Chamberlain & Kirk is composed of Joe Chamberlain, who has 
a broker's license, and Arthur Kirk, who is an attorney at law and who does 
not have a license. They have a number of salesmen. Is there anything in 
the Real Estate License Law which would disbar Mr. Kirk from transacting 
any and all real estate b11siness which might come into their office? 

You state: 
"This Department has taken the stand that it will not issue a salesman's 

license to a person who wishes to work through a lawyer. While the law does 
give a lawyer the right to transact any and all real estate business, we do not 
f€el he has any right to have salesmen working under him unless he takes out 
~ broker's license." 

It is the opinion of this Department that you are correct in the stand taken 
by your Department in that a lawyer without a broker's license could not 
employ salesmen worldng under him under this act by reason of the fact that 
Section 1905-c26, 1931 Code of Iowa, which relates to an attorney at law, states: 

"* * * * * nor shall this chapter apply to an attorney admitted to practice 
in Iowa; * * *." 

In a ruling made to your Department, under date of January 30, 1934, we 
stated: 

"The intent of the Legislature, in passing this act and making this exemp
tion, was for the express IJUrpose of exempting an attorney at law from the 
provisions of the chapter by reason of the nature of the work of his IJrofession. 

"Accordingly, an attorney at law being exempted under the provisions of 
this chapter cannot employ salesmen as set out in Section 1905-c25, Code, 1931, 
as it is expressly stated in Section 1905-c26 that 'the provisions of the chapter 
shall not apply to an attorney at law.' Hence, an attorney at law cannot em
ploy real estate salesmen as would one who had secured a broker's license." 

In the situation which you have presented in your present request for an 
opinion, the same rule would apply. Mr. Kirk, in accordance with the exemp-
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tion allowed by law, would be exempted in his practice as an attorney at law. 
However, if Mr. Kirk engages in the real estate business and desires to employ 
salesmen, then, he should have a broker's license. 

It is our opinion that the exemption, as stated, is to facilitate the practice 
of law in that every time a lawyer transacted business for his client involving 
real estate, it is not necessary for him to have a broker's license. But if he 
desires to engage in the real estate business and especially so, if he wishes 
to employ salesmen in the conducting of business of this nature, then it would 
be necessary to have a broker's license. 

ENGINEERING: SUPERVISION OF CONSTRUCTION OF BUILDINGS: 
Supervision of construction of public buildings does not have to be by a 
licensed engineer. 
C\Iarch 21, 1934. Iowa State Boarcl of Engineering Examiners, Des .Moines, 

Iowa: Your favor of the 12th inst., addressed to the Attorney General, has 
been referred to me for reply. 

You state that a member of your State Board states that in one of the larger 
cities of the state, several new school houses are to be built and he submits 
to you and you in turn submit to us the following question: 

Does the law of this state permit the supervision of the construction of these 
buildings to be done by anyone other than a licensed engineer? 

The law of tMs state relating to civil engineers is contained mainly in 
Chapter 89 of the Code, Section 1854 being the first section of that chapter 
is as follows: 

"18'54. Registered engineers and surveyors. No person shall practice pro· 
fessional engineering or land surveying in the state unless he be a registered 
professional engineer or a registered land surveyor as provided in this chap· 
ter, except as permitted by the last section thereof." 

Section 1855 defines certain terms including the term, "professional engi· 
neering." The part of this section relating to professional engineering is as 
follows: 

" 'Professional engineering' means the practice of any branch of the profes
sion of engineering other than military engineering. The practice of ·said pro
fession embraces the designing and the supervision of the construction of 
public and private utilities, such as airports, railroads, bridges, canals, harbors, 
river improvements, light houses, wet docks, dry docks, ships, barges, dredges, 
cranes, floating dock·s, and other floating property, the design and the super· 
vision of the construction of steam engines, turbines, internal combustion 
engines and other mechanical structures, electrical machinery and apparatus, 
and of works for the development, transmission or application· of power, and 
the designing and the supervision of the construction of municipal works, 
irrigation works, water supply works, sewerage works, drainage works, indus
trial works, sanitary works, hydraulic works, structural works, and other public 
and private utilities or works which require for their designing or the super
vision of their construction such experience and technical knowledge as are 
required by this chapter. 

"The execution· as a contractor of work designed by a professional engineer 
or the supervision of the construction of such work as a foreman or superin
tendent for such a contractor, or the construction, improving, or extending of 
private drains or drainage works, private irrigation works, private water 
supply works, or other works of a private nature shall not be deemed to be 
the practice of professional engineering within the meaning of this chapter. 

"A 'professional engineer' means any person who practices professional engi
neering." 

The first part of the definition is very broad where it is defined to mean 
the practice of any branch of the profession of engineering other than military 
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engineering. If the definition ended there, we would incline to the opm10n 
that the supervision of the construction of public school buildings would be a 
part of the practice of engineering. We do not claim to be familiar with the 
practice of engineering, but we assume that in its broader sense the practice 
would be held to include the supervision of the construction of such public 
buildings. The statutory definition, however, appears to limit the term "pro
fessional engineering" somewhat, but provides that the practice of said pro
fession embraces the designing and supervision of the construction of public 
and private utilities such as airports, railro:tds, canals, harbors, river improve
ments, etc., and the design and supervision of the construction of steam engines, 
turbines, etc., and other public and private utilities or works which require 
for their designing or the supervision of their construction such experience 
anil technical knowledge as are required by this chapter. 

We do not believe that school ·houses would be classified as public or private 
utilities or works in the sense in which these words are used in Section 1855. 
We must read this section as a whole and not b:tse our opinion upon any par
ticular portion of the section without considering all other parts of the section. 
If the construction of public buildings were within the contemplation of the 
legislature when this statute was enacted, H could re.:tdily have named public 
buildings along with public and private utilities and the various kinds of 
public and private works, specifically mentioned. We are convinced that as a 
practical matter such public buildings could be built more satisfactorily and 
more economically under the supervision of a professional engineer than under 
the supervision of anyone not so qualified, and this is true particularly in the 
case of large buildings involving the expenditure of large sums of money. We 
believe the money spent for the employment of an engineer fo supervise the 
construction of such buildings would be money well spent and would result in 
substantial financial saving to the school districts and to the public. We are 
not prepared to say, however, that Section 1855 requires that the supervision 
of the construction of such buildings shall be done only by a professional 
engineer. 

LIQUOR COl\DUSSION: APPOINTMENT OF LEGAL COUNSEL: "It is there
fore the opinion of this Department that the Liquor Commission are not 
authorize:! or empowered to appoint legal counsel to represent their Com
mission, and that the legal representative of said Commission is the Attorney 
neneral of the State of Iowa." 
March 22, 1934. Gove1·nor of Iowa, Des Moines, I mea: You request an opin

Ion from our Department upon the following proposition: 
"Can the Liquor Commission appoint legal counsel to represent them and 

pay for said legal services out of the funds under their control?" 
Your attention is called to the following sections of the Iowa law: 
Section 152 of the 1931 Code of Iowa provides as follows: 
"Special counsel. No compensation shall be allowed to any person for services 

as an attorney or counselor to any department of the state government, or the 
head thereof, or to any state board or commission, except in cases specially 
all.thorized by law * * *." 

Section 5 of the Liquor Control Act, in sub-paragraph 4, provide8 that the 
Liquor Commission may appoint a secretary and such other assistants and/or 
employees as may re:tsonably be necessary and at such salary each as may be 
fixed by said Commission. 

In accordance with Section 5, sub-paragraph 4, of the Liquor Control Act, the 
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Liquor Commission, in addition to a secretary, may appoint such other assist
ants and/or employees as may be reasonably necessuy, and nny fix their 
salaries. Under this section, they might appoint an attorney as an assistant 
or as an employee of the Commission, for the purpose of assisting them in the 
administration of this act: The mere fact that the employee was an attorney 
would not render him ineligible to accept such an appointment. However, his 
status would be that of an administrative assistant or employee and not that of 
an attorney or as legal counsel for the Commission, and would not be authorized 
to issue any official legal opinions. 

It is the law and policy of our state government to have the Attorney General 
represent the State of Iowa and all of its Commissions and Departments in all 
legal matters, except as otherwise specially authorized by law. The only ex
ception under our law is in the case of the legal counsel for the Railroad Com
mission. This exception is specifically authorized by Section 7913 of the 1931 
Code of Iowa. 

Sub-paragraph 4 of Section 5 of the Liquor Control Act does not specially 
authorize the Liquor Commission to appoint legal counsel to represent the 
Liquor Commission. Their legal representative is the Attorney General of the 
State of Iowa, the same as any other Commission or Dep:utment of the state 
government, except that of the Railroad Commission. 

It is therefore the opinion of this Department that the Liquor Commission 
are not authorized or empowered to appoint legal counsel to represent their 
Commission, and that the legal representative of said Commission is the At
torney General of the State of Iowa. 

BEER BILL: HOUSE FILE NO. 336, ACTS, EXTRA SESSION, 45TH GEN
ERAL ASSEMBLY: DELIVERY OF BEER: COLLECTION 0:--J DELIV
ERY: CHARGED TO ACCOUNT. 
:\Tarch 22, 1934. County Attorney, Cedar Rapirls, Iowa: This will acknowl

edge receipt of your letter of the twentieth instant in which you request the 
opinion of this Department on the following question: 

:Vlay a class "B" permit holder under the new beer law accept telephone orders 
for beer from persons in a nearby office building and deliver the beer, collect
ing for it on delivery? Would the situation be different if, instead of collect
ing for the beer on delivery, the permit holder charged it on his books? 

In the opinion of this Department the transaction whkh you outline would 
be no different than that of a housewife phoning the grocery store and asking 
as a part of her order that she be sent beer and that the same be charged to 
her account. 

Under House F'ile No. 336 of the Acts of the Extra Session of the Forty-fifth 
General Assembly, Section 15· relates to the sale of beer by a Class "B" permit 
holder. We would construe the question which you have presented to be a sale 
of beer for consumption off the premises. The provisions of the new act does 
not include the provisions of Chapter 37, as amended by Clnpter 38, Acts of 
the Forty-fifth General Assembly, with reference to sales off the premises being 
not less than 144 ounces in the original container and unrefrigerated. Hence, 
we would see no objection to a sale of two or three bottles of refrigerated beer 
to an office building by a Class "B" permit holder. The fact that the order 
was telephoned, that collection of the same was not made until delivery or that 
the price to be paid was charged to the account of the purchaser would not 
be a violation of House File No. 336 of the Acts of the Extra Session of the 
Forty-fifth General Assembly. 
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BOARD OF CONSERVATION. 
::\1arch 23, 1934. Chief Engineer, Board of Conservation, Des Moines, lou;a: 

This will acknowledge receipt of your letter of the nineteenth instant in which 
you request the opinion of this Department on the following questions: 

1. Do the provisions of Section 61, Chapter 188, take precedent over Section 
26, Chapter 4, Laws of the Forty-fifth General Assembly? 

2. Would any money set aside by the Board of Conservation for the purchase 
of land or the erection of buildings or any construction, out of the $85,G-00.00' 
annually appropriated under Section 9, Chapter 188, come under the provisions 
of Section 26, Chapter 4, for the portion reading as follows: "* * * *; except 
that capital expenditures for the purchase of land or the erection of buildings 
or new construction shall continue in force until the attainment of the object 
or the completion of the work for which such appropriations are made."? 

3. Would any funds contributed to the Board of Conservation for specific 
pu.rposes, such as the purchase of certain real estate, come under the provi
sions of Se~tion 61, Chapter 188, or Section 26, Chapter 4? 

4. The Board of Conservation contemplates contributing money for the 
purchase of materials, equipment, labor, etc., to be used in conjunction with 
CCC work and similar agencies-such contribution to enable the construction 
and carrying on of work that would not otherwise be done by the Federal 
Government or other agencies, unless such contribution were made. Could 
the Board of Conservation now set aside any portion of the $85,000.00 not other
wise obligated or spent before July 1, 1934, for the purposes aforementioned; 
and would the setting aside of such funds prevent such funds from reverting 
to the general treasury, even though the material, equipment, etc., should not 
be paid for by July 1, 1934? 

5. The Board of Conservation now has negotiated the purchase of certain 
real estate. In some cases, abstracts showing merchantable titles have not been 
cleared up or may not be cleared up by July 1, 1934. Would the fact that such 
negotiations are under way make available any unexpended balance remaining 
in the appropriation for the fiscal year ending July 1, 1934, for such purchases? 

6. The Board of Conservation is carrying out at the present time the neces· 
sary legal procedure relative to the construction of a number of dams at the 
outlets of lakes or the reclamation of such lakes-all of such procedure being 
set out under provisions of Chapter 35, Acts of the Forty-fifth General Assem
bly. Such procedure might carry over beyond the end of the fiscal year. Would 
the initiation of this procedure serve as an encumbrance against funds avail
able to July 1, 1934, even though the actual expenditure should be made after 
that date? 

7. Is outside revenue received by the Board of Conservation a trust fund? 
If so, would it come under the provisions of reversion? Supplemental letter, 
April 12, 1934. 

8. What is the meaning of "unencumbered balances" mentioned in Section 
26, Chapter 4, Laws of the Forty-fifth General Assembly? 

In answer to your first question, it is the opinion of this Department that 
the Budget and Financial Control Act governs because it is a definite and 
specific act of the legislature for the setting up of a business-like system for· 
the handling of all state funds and a change in the structure of state govern
ment. It is also of a permanent nature while the Appropriation Act is to make 
provision for the total amount to be expended and recognized that other pro
visions of law may govern. In this connection, we wish to call your attention 
to 59 Corpus Juris, page 930, Section 535 which provides: 

"Time of taking ojfect. Where two conflicting statutes passed at the same 
session are to take effect on different dates, the one taking effect at the later 
date will, from that day, although not previously, prevail as the later expres
sion of the legislative will. However, this rule is not an effective guide In 
some cases, as where all acts passed at the same session, other than emergency 
acts, take effect at the same time by virtu'l of a constitutional provision but 
they shall take effect a prescribed number of days from the end of the session. 
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Also, an act containing an €mergency clause v,'il] prevail over another act 
passed at the same session and not containing such a clause, at least until the 
other act becomes effective." 

Accordingly, it is our opinion that Section 213 of Chapter 4, Laws of the 
Forty-fifth General Assembly takes preceder.ce ami that the reversion of un· 
expended or unencumbered balances is annual rather than on the biennial. 

In answer to your secant! question, we are of the opinion, where land h:Is 
been contracted for or where a ·project has been instituteu by the B,oard of 
Conservation (in the use of the wort! "instituted," we mean where a contract 
has been entered into for the doing of certain things, as for instance, the erec
tion of a building, dam or any other improvEment), that the money which the 
state of Iowa through the Board of Conservation has obligated itself to pay 
would not revert to the general fund. However, anticipated projects which 
may not materialize would not come within this class. In other words, the 
project would have to be startell and by that we mean, a contract entered into 
or the work already started. But this provision woulll not include those 
projects which were just contemplated by the Board or which had simply been 
considered by the Board but upon which no action had yet been taken. 

In answer to your third question, funds contributed to the Board of Conser
vation by p·rivate persons for specific improvements and purposes would not 
revert to the general fund in accoruance with Section 61 of Chapter 188, Acts 
of the Forty-fifth General Assembly, as such funds would, in their nature, be 
trust funds. 

In answer to your fourth question, it is our opinion that the Board of Con
servation could not set aside money which it contemplated using for certain 
purposes. 'Ve think the intent was that the projects must be definite and that 
the mere contemplation that the Board might desire to contribute to some 
project would not be sufficient to keep these funds from reverting to the gen
eral funll at the enll of the fiscal year. However, if a llefinite pledge of funds 
has been made, then, we feel that this money would not revert to the general 
funll at the end of the fiscal year. 

In answer to your fifth question, it is our opinion, where a contract has been 
entered into on a uefinite project ant! the abstract of title has not yet bee1,1 
approved ant! passed on by this Department on the land in question, that the 
question would be as to whether or not the state of Iowa through the Board 
of Conservation had committed itself on this projer·t. But if a contract was 
entered into, subject, or course, to the provisions that a merchantable abstract of 
title would be furnished, ant! the abstract was examinell prior to the end of 
the fiscal year and if examined, objectioi1s had been maue to the sufficiency of 
the title, which coulll not be cleared up prior to the end of the fiscal year, funds 
set aside for this purpose woulu not revert to the general funll. This would 
simply be a uelay in the completion of the project or in the accepting of the 
title by the State .. 

In answer to your sixth question, it is the opinion of this Department that 
the necessary legal procedure, relative to the construction of dams, would be 
measureu by the same legal yardstick which has been applied to other answers 
to your questions in this communication. The initiation of the procedure to 
remove legal obstacles, where a uefinite project had been undertaken by the 
Board and an agreement made with parties whereby funds of the Board were 
used in payment of !ant!, would not revert to the general fund. 
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In answer to your seventh question, will say that it is our opinion that reve
nue received by the Board of Conservation from outside sources would not 
revert to the general fund at the end of the fiscal year. This would be true 
whether the money was given for a specific or special purpose or for the general 
work of conservation. 

In answer to your eighth question, will s::~y that it is the opinion of this 
Department that the meaning of the words "unencumbered balances" are those 
b:J.lances which have not been pledged or which will not be used in definite 
projects already instituted and which would revert to the general fund as 
unencumt:ered balances. An ex~eption would be made where the funds were 
pledg·ed or a contract entered into whereby the Bo,ard of Conservation had 
agreed to do certain things and pay certain sums. The funds necessary to 
carry out those projects would not revert to the general fund. 

I~CO:\iPATIBILITY: Acceptance of a member of the State Fish and Game 
Commission of a Federal appointment automatically vacated such member
ship on the commission. 
March 26, 1934. Gov·e1'nor of Iotca, Des Moines, !orca: You have requested 

an opinion from this department upon the following proposition: 
"J. N. Darling, a member of the State Fish and Game Commission, has alre:ldy 

accepted a Federal appointment in Washington, D. C., and has tendered his 
resignation as a member of the State Fish and Game Commission. Should 
this resignation be accepted on the ground that he could not hold two offices'?" 

As I understand the facts, J. N. Darling will be in Washington, D. C. in the 
performance of his new duties under his new oath of office as a Federal official. 
Under the circumstances, it will be impossible for him to meet with the St:~te 

Fish and Game Commission and perform his duties as a member thereof while 
he is in Washin!;ton, D. C. 

There seem to be three tests relative to the incoinpatibility of a public of
fice. The first question is whether or not one office is subordinate and account
able to the other office; the second is whether or not the duties of the one 
office conflict with the duties of the other office, while the third question is 
whether or not the party holding the office can physically fill both offices at 
the same time. Any one of these three situations would cause such an incom
patibility that the person could not hold both positions at the same time. 

As I understand the situation with respect to :\'lr. Darling, the duties of the 
second office would conflict with the duties of the first office and that it would 
be physically impossible for Mr. Darling to perform his new duties at Wash
ington and also his old duties as a member of the Fish and Game Commission. 
Under these circumstances the office for which he last qualified would auto
matically cause his resignation as to the prior office. See State ex rel. Crawford 
vs. Anderson, 155 Iowa, 271, and State ex rel. Banker vs. Bobst, 205 Iowa, G08. 

It is therefore the opinion of this department that :\ir. J. N. Darling's office, 
as a member of the State Fish and Game Commission, was vacated auto
matically when he accepted the Federal appointment and took the oath of office 
as a Federal employee in ~Washington, D. C. Therefore, the resignation should 
be accepted and a new appointment made to fill the vacancy that now exists 
in the St:.lte Fish and Game Commission. 

E:.\olPLOY:\IENT: CHILDREN UNDER FOURTEEN YEARS: THEATER: 
VIOLATION OF SECTIONS 1526 AND 1527, CODE', 1931: 
March 26, 1934. Bureau of Labor, Des Moines, Iowa: This will acknowledge 
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receipt of your request of the twentieth instant in which you request the opinion 
of this Department on the following question: 

A the:tter conducting a general theatrical business including pictures and 
orchestra on certain evenings present what they term a discovery program in 
which local tJ!ent, amateur or otherwise is permitted to appear and have a 
part in the program. The manager of the theater arranges with teachers of 
dancing in the community and the parents of children under 14 years of age 
to have children appear on the. discovery night as a part of the show. Xo com
pensation is paid the children except street car fare. The children are given 
one rehearsal in the theater prior to the performance on the stage, which is 
generally at nine or ten o'clock in the eYening. The children's act is giYen a 
place on the program and before their appearance on the stage the master of 
ceremonies announces their names and the type of act they will present. The 
parents of the children or someone representing them accompanies the child 
to the theater and remains on the stage in the wings during the time the child 
takes part in the performance. 

Is this in violation of Sections 1526 and 1527 of the Code, 1931, relative to 
the employment of children under the age of 14 years in the theater? 

Does Section 1527 prohibit the use of children under sixteen years of age 
after six o'clock P. l\1. in theatrical acts? 

Please be advised that, in the opinion of this Department, a situation such 
as you present is not a violation of Sections 1526 and 1527 of the Code of 
Iowa, 1931. 

In the case of State vs. Erie, 210 Iowa, 974, Justice De Graff, in rendering 
the opinion of the court, calls attention to the fact tint nothing in the sections, 
under consideration, prohibits any child from working in any of the estab
lishments or places or occupations, outlined in these sections, when the same 
are operated by his parents. 

In this case, a child, under the age cited in these sections, was appearing on 
the stage as a professional violinist under the supervision of his mother and 
the court said: 

"\Ve cannot strictly say that a place may be operated. It is a figure of speech 
-metonymy. As a transitive verb, to operate means 'to put into * * * activity; 
* * * to work.' A person cannot put a place into activity, but he can put 
activity in a place. It is reasonable to assume that by the words 'when 
operated,' the legislature intended the transitive meaning of the verb. In the 
instant case, it may be conceded that the mother did not operate the theater, 
or place of amusement. The material question is, did she have an occupation? 
Yes. \Vhat was that occupation? Furnishing entertainment. \Vho operated 
it? The mother. Where? In the R. K. 0. theatrical establishment, in Sioux 
City, Iowa, at the time in question. In brief, the mother operated the occupa
tion and owned the act in which the boy was assigned a part at the time the 
complaint was filed. It is quite apparent from the record that the mother not 
only owned the occupation, but also operated it. 

"* * * * * * 
"The legislative intent in the enactment of the Jaw under discussion is 

obvious. It was to prevent a child under 14 years from being employed by the 
owner or operator of the defined and prohibited establishments, in which, by 
the nature of the work or the place of employment, his health or moral welfare 
might be impail'ed. The legislature did except a child under 14 years when 
acting in the occupation of his mother, as in the instant case." 

In the case above cited and discussed, the child was a professional performer 
while in the situation presented by you, the children's performances are ama
teur and are under the personal supervision and direction of their mothers 
while appearing on the stage. Consequently, we do not feel that the appear
ance, as you have outlined, of children under 14 years of age, is a violation 
of Sections 1526 and 1527 of the Code of Iowa, 1931. 
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BOARD OF PAROLE: EXPENSES OF MEMBERS OF BOARD: l\Iembers of 
Board of Parole are entitied to actual expenses, including transportation, 
meals and hotels while engaged in official business in the city of Des Moines, 
or wherever the Board may meet. 
March 28, 1934. State Comptroller, Des Moines, Iowa: We have your re

quest for opinion on the following proposition: 
The members of the Board of Parole reside out of the city of Des Moines 

and the Board maintains an office and employees at the seat of government in 
Des Moines. Some of the hearings of the Board are conducted at the office in 
Des Moines and others at the institutions. The Board of Parole meets gen
erally twice a month, the meetings extending over a period of three or four 
days. Pursuant to the Comptroller Act, we have adopted Rule !J, which is 
as follows: "Officers and employees whose residence is at some other place 
th<tn their official domicile will not be allowed expense while at such residence, 
or traveling to and from the same." Would you kindly furnish us with an 
official opinion as to whether the Board should be allowed traveling and hotel 
expense while in the city of Des Moines and for trips to Des Moines and return? 

Section 3784 of the Code provides as follows: 
"Each member of the Board, the secretary, and all other employees shall, 

in addition to salary, be entitled to receive their necessary traveling expenses 
by the nearest traveled route while engaged in official business." 

Chapter 188 of the Code, in regard to the Board of Parole, makes no provi
sion as to the residence of either the members of the Boarrl, or does not 
provide for their official domicile, and likewise is silent upon the matter as 
to the time to be spent by the Board in performing their official duties. The 
Legislature, however, appropriates for each member of the Boarrl, a yearly 
salary, and Section 32 of the Appropriation Act of the Forty-fifth General 
Assembly provides in regard to the Board of Parole, as follows: 

"for salaries, support, maintenance and miscellaneous purposes, $18,304.00." 
In the case of State, ex rei. vs. Hackman, 207 S. W. (Mo.), 498, it appears 

that the relator is a State Game and Fish Commissioner of Missouri, and the 
respondent is a State Auditor. The relator, at the time of his appointment, 
resided in the city of St. James, and continued to reside there. He established 
no residence in Jefferson City, but did establish an office there in which he 
maintained a clerk and office force. Once or twice each month, it became 
necessary for him to go from his home to his office to go over the matters of 
the office and certify expense accounts to the State Auditor for payment. 
While doing this, he charged his hotel bills while at Jefferson City, in his 
accounts as expenses chargeable to the state. This, the State Auditor refused 
to pay, and to determine the matter, a writ of mandamus was sought to com
pel the payment, and the court said on page 498': 

"\Ve start with the proposition that there is no law, either statutory or con
stitutional, which fixes the residence of the State Game and Fish Commissioner. 
So far as the law is written, this official enjoys the privilege of residing 
wherever he pleases within the state. Some are not so fortunately situated. 
The statute creating relator's office and prescribing the duties thereof, nowhere 
fixes his place of residence, and he is permitted to escape the privilege of 
having the merchants and tradesmen of the capital city adjust his living 
expenses to the size of his Balary. Respondent (under the Constitution provi
sion, supra) is not so fortunate. Relator had the legal right to maintain his 
residence at St. James. He likewise had no restrictions upon the place of 
locating his office. Quite naturally, he saw fit to locate it at the seat of 
government, but this did not compel him to change his residence. * * * * 

The expenses involved in this action were expenses incident to the exami
nation and approval of these expense accounts as well as other expense ac
counts of the office maintained by the relator. If either the law or the Con-
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stitution required of relator a residence at the seat of government and the 
law (as it does not) required his office to be maintained at the se:J.t of govern
ment, there would be excuse for the action of the State Auditor in this case. 
But as it is, there is absolutely no excuse for the refusal to audit and allow 
these expenses which are amply provided for, both by the law creating the 
office and prescribing the duties, and the Appropriation Act covering the ex
pense of the office." 

The court sets out the statute under which the office was created, which 
provides that the statement of expenses shall include "all necessary traveling 
expense, postage, stationery, flour and other incidental expense as may be 
required." It will be noted that nowhere in the opinion is it mentioned as 
to whether the relator is paid a yearly salary or per diem, nor does the court 
attempt to distinguish between officers giving only a part time to their work 
from those giving their entire time. The sole question on which the court 
seemed to determine the case was whether actual residence and actual locating 
of the office of the relator must be at the capital of the state. 

In the case of State vs. Eggers, 136 Pac. (Nev.), 100, the question was 
whether "actual traveling expense" of a state officer included also living 
expenses while away from home performing official duties, or whether it meant 
only expenses of conveyance, and the court there held that this meant all 
expenses. 

In the case of Corbett vs. State Board of Control, 204 Pac. (Cal.), 823, there 
was an action by a member of the State Board of Equalization for expenses 
in attending meetings of the Board. . It appears that he was a resident of 
San Francisco and had his home there. Meetings of the Board were held at 
Sacramento and under the law, the Board was required to meet at Sacramento 
once a month. The question was whether he was entitled to the expenses 
incurred in traveling to Sacramento from San Francisco and return, and also 
for room rent and meals at hotels in Sacramento while there in attendance 
upon meetings. The statute provided, "The members of the Board and Secre
tary are entitled to their actual traveling expenses * * * * incurred by them 
in the discharge of their duties." The court held that "actual traveling ex
penses" meant not only expenses paid for some kind of locomotion or con
veyance, but also for hotels and meals. 

In the case Of Fergus vs. Russell, 110 N. E. (Ill.), 130, one of the qu!)stions 
was as to the appropriation to the Lieutenant Governor of $2,000.00 per annum 
for traveling expenses. The statute provides a salary for him of $2,500.00 
per annum and the court, in holding that he was entitled to the appropriation 
of $2,000.00 for traveling expenses, stated on page 141: 

"The Lieutenant Governor is the only member of the Executive Department 
who is not required to reside at the seat of government and as his chief duty 
as Lieutenant Governor is to preside over the rleliberations of the Senate 
when the General Assembly is in session, it is apparent that he will neces·sarily 
incur some traveling expenses." 

I have searched diligently In an attempt to ascertain the correct law on this 
proposition. We have no cases in Iowa and I can find no case holding con
trary to the foregoing. The duties of the Board of Parole and the provisions 
for their expenses, together with an appropriation for them appear to me to fit 
squarely into the rules of law as outlined above. 

We appreciate the fact that perhaps the salary of the Board of Parole was 
<'hanged some time ago from per diem to yearly and also appreciate tile fact 
that your office has been very diligent in keeping the expenses of the state 
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to a llllllllllUtn and is to be congratulated for the very good work done, but 
we can only interpret the law as we find it, and in view of the holdings of 
other courts, our conclusion is unescapable. 

It is, therefore, the opinion of this department that the members of the 
Board of Parole are entitled to their actual expenses, including transportation, 
meals and hotels while engaged in official business in the city of Des ::\1oines, 
or wherever the Board may meet. 

AUTG:.\lOBILE INSURANCE: AUT0::\10BILE USED FOR BENEFIT OF PUB
LIC A.';D AS GOVERN:'rlENTAL !<'UNCTION: The state nor its subdivisions 
are not authorized to expend money for the payment of premiums on auto
mobile insurance. · 
l\Iarch 29, 1934. Auclitor of State, ,Des Moines, Iotca: "\Ve have your reqaest 

fo·r our opinion as to whether the State and its various Bo::tnls, Commissions 
and Subdivisions are authorized to expend money for the payment of premiums 
for automobile insurance, the automobiles being used for the benefit of the 
pu!Jlic and as a governmental function. 

A governmental function is one in which the State acts as a sovereign, for 
the benefit of the people and for the performance of which, no profit or advan
tage is received. No action lies at common law against the State or its sub
divisions for injury resulting from the performance or non-performance of a 
governmental function, for the reason that the constant fe:J.r of liability for 
damages while acting for the public welfare would prevent proper performance 
ot public functions. 

This common law rule of "The King can do no wrong" was reGognized by 
our Supreme Court in the early case of Metz vs. Soule, 40 Iowa, 236, in which 
it was pointed out that this maxim did not mean that the sovereign was in
capable of doing wrong, but meant that where a wrong had been done, and it 
was called to his attention, he would voluntarily redress it but could not be 
coerced into doing so, as no one had the power to command the King. In other 
words, the State may do wrong; but cannot be sued. 

There is, therefore, in effect, no liability in respect of torts except as expressly 
or impliedly imposed by statute. We have no such statutory provision in this 
State. The last pronouncement of our court on this proposition was the case of 
Hills -vs. Independent School District, 251 N.W., 606, decided December 12, 1933. 
In that case, the school district furnished the bus for the transportation of 
pupils. The driver, at the time of the accident, was the wife of the contract 
driver. The pupil, while being regularly transported in the bus, either fell or 
was thrown and suffered injuries. An action was brought against both the 
s~hool ·district and the driver of the bus. There was a directed verdict for the 
District, but judgment was entered against the driver. On Appeal, however, 
this was reversed and the court held that neither the driver nor the distrid 
were liable. 

In the case of DeVotie vs. Iowa State Fair Board, 249 N. '.V., 429, our court 
held that the Fair Board could not be sued and at page 430, stated: 

"The society is an arm or agency of the state, organized for the promotion 
of public good, and for the advancement of the agricultural interests of the 
state. It would be manifestly wrong to permit its fund to be used to pay 
damages arising out of the commission of wrongful acts by its officers and 
servants, and which are in no wise connected with the object and purpose of 
the society's creation." 

And the court further points out in that case that this in fact, bars an action 
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for the reason that there can be no cause of action without a suable defendant. 
Many cases point out that the mere fa~t that the Legislature has given its 

subdivisions the right to sue and be sued does not mean that they can be sued 
for their torts, but merely that they are suable on actions provided. 

In Long vs. State Highway Commission, 204 Iowa, 376, our court held that 
the Highway Commission could not be sued, and in the case of Cross vs. Dono
hue, 202 Iowa, 484, held that a former employee could not bring an action 
against the Superintendent of a State Hospital for the Insane at Cherol,ee on 
account of salary due and damages. 

It is, therefore, apparent that our Supreme Court has recognized the general 
rule, which, as far as we can find is the rule of all States except the State of 
New York. 

A public expenditure must be for the public and in payment of a public lia· 
bility and unless expressly authorized by statute, a public body has no author
ity to appropriate money for gratuities or gifts. There being no public lia
bility on account of injuries on the part of the State or its subdivisions as such, 
it follows that there can be no automobile insurance premium lawfully paid 
out of public funds as such would constitute a gift or gratuity and would be 
illegal. 

It has been suggested that the state can consent to be sued and that the 
insurance company could agree at the time of issuance of the policy of insurance 
not to take advantage of the non-suability of the State or its subdivisions, but 
would agree to defend the action as if the State were liable. The two answers 
to this are first, that irrespective of such agreement, it would still be a gratuity, 
and second, that if such were done, the verdict of the jury might exceed thet 
liability of the insurance company on its policy, and the State would be liable 
for the overplus, and such a judgment could not be liquidated, as neither the 
State or its subdivisions would have any fund out of which to pay the judgment. 

The State and its subdivisions then not being liable as such, the question 
naturally follows as to whether the individual officers and members of the 
various boards or commissions or employees of such, are liable, and if so, 
whether the State and its subdivisions would be authorized to expend money for 
premiums for the protection of them. It should be borne in mind that there 
is no duty upon a member of a board to act individually. His duty is to act 
as a part of the board in the manner prescribed for its action and that neglect 
to exert its powers or all it means, is the neglect of the body and not of the 
individuals composing it; and that employees of the State or its subdivisions 
are not servants and the rule of respondeat superior does not apply to charge 
them with the responsibility for the acts of employees; and that officers are 
not liable for errors or mistakes of judgment in the performance of acts within 
the scope of their authority, as to which they are empowered to exercise judg
ment and discretion. 

In the Gross case, supra, our court said: 
"Likewise, an action will not lie against the agent of the state for acts done 

within the scope of the agency unless he intentionally, or by his own wrongful 
acts and conduct, creates a liability." 

And in the Long case, the court said: 
"There is no claim that the State Highway Commission are acting fraudu

lently, illegally, or in derogation of the authority vested in them by the statute. 
The state highway commission are agents of the state, acting for and in behalf 
of the state, within the powers conferred t{pon them by the statute." 
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And in the Hibbs case, the court, after holding that there was no good reason 
for not exempting an employee from liability during the performance_ of a 
governmental function when the school district and the individual members of 
the Board were exempted, stated at page 608: 

"Many cases are cited above to support the practically universally recog
nized rule that the exemption from liability in cases of this character appltes 
as well to the school corporation, its officers, and, upon principle, it must be 
held to apply to its employees. * * * * * The rule of nonliability exists be
cause the functions being performed are for the common good of all without 
any special corporate benefit or profit." 

It, therefore, appears that if a public officer or employee are performing a 
public act, even though negligently, they cannot be sued unless perhaps they 
were acting maliciously and the same rule would apply to them as to the State 
and its subdivisions. 

It then naturally follows that if the officers and employees were acting reck
lessly, maliciously and wrongfully, would they be individually liable and if so, 
would the State or its subdivisions be authorized to pay premiums on insurance 
against such liability? Our Supreme Court has not answered this question 
except in the Long case, as above stated, in which the court did state: 

"There is no claim that the state highway commission are acting fraudu
lently, illegally or in derogation of the authority vested in them by the statute." 

It, therefore, appears from the statement that our Supreme Court might hold 
that the officers and employees were suable, if such existed. Two other Supreme 
Courts have held both ways on this proposition. 

In the case of Betts vs. Jones, 166 S. E. (N.C.), 589, an action was brought 
against individual school directors for injury and death of a child being trans
ported in a school bus. The driver was the son of one of the directors and 
many patrons of the school had complained to the Board before he was hired, 
that he was reckless and it war;; alleged that the defendants secured the driver 
known to them to be unfit, unsafe, non-dependable and reckless and that they 
acted unlawfully, wrongfully, maliciously and corruptly. The Supreme Court 
there held that an action could be maintained against them as individuals, as 
a public officer -becomes personally liabie for consequent damages when he goes 
outside of his line of duty and acts corruptly and with malice. 

In the case of Consolidated School District vs. ·wright, 128 Okla., 193, which 
opinion was affirmed in a case of the same title in 19 Pac., (2nd) 369, the 
action was brought against the individual members of the Board on account of 
an injury to a pupil being transported in a bus, and it was alleged that the 
Board hired an inexperienced and incompetent driver and knew, or should 
have known that he was an unsuitable and improper person for the position. 
The court there held that irrespective of such, the defendants, as individuals, 
were not liable, for the reason that they were performing a .governmental 
function and that there was no duty upon them to act individually, but when 
they did act, they acted as a Board, and therefore, it was not an individual 
liability, but a Board liability. 

Irrespective of how our Supreme Court might hold on this proposition, there 
does not appear to be any justification for the payment of premiums for the 
purpose of protecting the individual liability of officers and directors acting 
maliciously and wrongfully in the employment of agents whose negligence 
caused the injury and damage, for, if the officers and directors so act, the 
liability is their own and not that of the State or its subdivisions, and they 
should, therefore, bear the burden. 
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It is, therefore, the opinion of this Department that neither the State nor its 
subdivisions are authorized to expend money for the payment of premiums on 
such automobile insurance. 

This opinion, however, is not to be construed as affecting rights of employees 
under the Workmen's Compensation Act nor the right of the State or its sub
divisions to require their employees or drivers to personally buy and carry 
such insurance. 

DAMS-IOWA RIVER ~EAR ELDORA: Contract between St'lte and Central 
States Electric Company for construction of dam across the Iowa River 
near Eldora. 
March 29, 1934. State Fish and Game lVarden, Des Moines, Iowa: You have 

resubmitter! to this Department a contract with reference to which we gave 
you an opinion a few days ago, said contract relating to the construction of a 
dam across the Iowa river near Eldora in Hardin County, Iowa, said contract 
being between the Central States Electric Company on the one part and the 
State of Iowa, through the agencies of the Fish and Game Commission and the 
Board of Conservation on the other. 

This contract has been mortified by adding thereto a provision that the title 
of the State to that portion of the dam which is being constructed by the Fish 
and Game Commission and the Board of Conservation shall remain in the State 
as personal property and shall not pass to the Central States Electric Com
pany or its successors and assigns, the Slate reserving the right to remove 
its portion of said dam at its pleasure. This modification of the contract 
would, in a measure at least, meet our objections that public money or money 
of the State was being invested in property which would be owned by a private 
corporation. 

We are now adviser! that no money of the State is being invested in this 
dam but that it is being built by labor furnished by the federal government and 
the material being furnished by agencies other than the State, partly by private 
subscription. In view of this situation, we cannot complain that money of the 
State is being expended for the benefit of a private corporation. 

Section 7775 of the Code provides that every person, firm or corporation, ex
cepting a municipality, to whom a permit is granted to construct or to maintain 
and operate a dam already constructed in or across any stream for the purposes 
specified in said section shall pay to the Executive Council certain fees. 

In view of what has been said, it appears that this dam is not being con
structed for the use and benefit of any particular person, firm or corporation but 
on the contrary is being constructed for the use and benefit of the State of 
Iowa, the title thereto remaining in the State with the right of the State to 
remove said dam at will. 

We have taken the view that the permit fee and the annual inspection fee 
were police protection measures and which comes within the provisions of the 
chapter requiring such fees. 

The question now arises whether ·this dam being constructed by the State 
for its own use and benefit comes within the prohibitions contained in Section 
7767 of the Code. That section is as follows: 

"7767. Prohibition-permit. No dam shall be constructed, maintained, or 
operated in this state in any navigable or meandered stream for any purpose, 
or in any other stream for manufacturing or power purposes, nor shall any 
water be taken from such streams for industrial purposes, unless a permit has 
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been granted by the executive council to the person, firm, corporation, or 
municipality constructing, maintaining, or operating the same." 

We are advised that the Iowa river at the point where this dam is under 
ccnstruction is not a navigable or meandered stream. The dam is not being 
constructed for manufacturing or power purposes nor does the State contem
plate taking any water from said stream for industrhl purposes. Therefore, 
it is our opinion that the prohibitions of this section does not apply and that 
it is not necessary so long as the conditions above set out prevail to secure a 
permit from the Executive Council. 

We are relying upon the representations made to us to the effect that this 
river at the place in question is not a meandered or navigable stream and that 
the water at this place will not be used for manufacturing or power purposes 
nor for industrial purposes, and upon the further fact that the Central States 
Electric Company and its successors and assigns have the prescriDtive right to 
·milintain a dam at this place equivalent to the one being constructed, and that 
therefore there can be no question of liability for damage which might accrue 
to anyone on account of backing up the waters above this dam. If at any time 
this dam shall be used for manufacturing or power or industrial purDoses, the 
fees Drovided for by Section 7775 of the Code will become due. 

EXPENSES: E'xpenses of Iowa Commission to Study Liquor Control are paid 
to the amount of $2,8'85.88 by Senate File No. 294. 

INCO:MPATIBILITY: No Senator or Representative may take a civil office 
of profit which shall have been created or the emoluments increased during 
the term for which he is elected except such offices as may be filled by elec
tions of the people. 
March 29, 1934. Iowa Liquor Control Commission, Des Moines, l01ca: I 

have your request of ::'11arch 27th for a legal opinion from this Department upon 
the following questions: 

1. Can the St<,te of Iowa pay the necessary expenses of the Iowa Commission 
to Study Liquor Control Legislation, appointed by the Governor, where said 
cxvenses might be in excess of the expenses authorized for state employees by 
the general and permanent laws of the state? 

2. Can a representative or senator who voted for the Liquor Control Act 
be appointed to a position under the commission on a monthly, weekly, or 
daily basis? 

In answer to your first question, I wish to call your attention to Senate File 
No. 294 which was an appropriation act to DaY the necessary exDenses of the 
Iowa Commission to Study Liquor Control Legislation which was appointed 
by the Governor. This appropriation act, known as Senate File No. 294, was 
passed by both houses on March 12, 1934, and became effective by publication 
on March 16, 1934. Senate File No. 294 was a specific appropriation act of the 
legislature to DaY the necessary expenses of this commission to study and 
recommend liquor control legislation. The commission itseH was a special 
commission of an emergency type to render this service to the State of Iowa. 
The members of this commission and their em11Ioyees were not regular st'lte 
officers or employees. Therefore, the general, regular, and permanent laws of 
the State of Iowa did not apply to them or justify the payment of any expense 
money incurred by the commission. It required special legislation to set up 
an appropriation to take care of these expenses. Therefore, the provisions of 
Senate File No. 294 are controlling. The only question remaining is as to what 
the necessary expenses of this commission were. Authority for determining 
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what the necessary expenses were is granted to the Iowa Commission to Study 
L1quor Control Legislation subject to the approval of the Executive Council of 
the State of Iowa. However, the commission and the executive council could in 
no event pay more than two thousand eight hundred eighty-five dollars and 
eigilty-eight cents ( $2,855.88) for the total expenses incurred. This limitation 
is contained in the Act itself. 

It is therefore the opinion of this department that the payment of these 
expenses are to be controlled by the specific provisions of Senate File No. 29!. 

ln answer to your second question, I wish to call your attention to Section 
21 of Article III of the Constitution of the State of Iowa which provides as 
follows: 

"No senator or representative shall, during the time for which he shall have 
been elected; be appointed to any civil office of profit under this state, which 
shall have been created, or the emoluments of which shall have been increased 
during such term, except such offices. as may be filled by elections of the people." 

Employees appointed by the Liquor Control Commission are members of 
and a part of the Liquor Control Commission. The status of such employees 
or assistants as state employees or officers was created by the Liquor Control 
Act which was passed by the 45th Extra General Assembly. The members of 
the 45th Extra General Assembly created not only the Liquor Control Commis
sion but also created the assistants and members of the commission. Were it 
not for the passage of the Liquor Control Commission Act there would be no 
employees or assistants under the Liquor Control Commission. Every member 
of the 45th Extra General Assembly is bound by the provisions of Section 21 
of Article III of the Constitution of the State of Iowa. No member of that 
General Assembly whether they voted for the Liquor Control Act or not. is 
eligible for appointment as commissioner, or to any office under the commis
sion which the commission is authorized to appoint. 

It is therefore the opinion of this Department that a representative or sena
tor who was a member of the 45th E'xtra General Assembly cannot be appointed 
to a position under the commission on a monthly, weekly, or daily basis, during 
the term for which they were elected. 

BEER BILL: ISSUANCE OF CLASS "B" AND "C" PERMITS: TOWN SITE: 
PLATTING OF TERRITORY. 
March 30, 1934. Assistant County Attorney, Cedar Rapids, Iowa: This will 

acknowledge receipt of your letter of the twenty-eighth instant in which you 
request the opinion of this Department on the following question: 

The new beer law gives authority to boards of supervisors to grant permits 
for the sale of beer in villages platted prior to January 1, 1934. 

Subsection 4 of Section 5623, Code, 1931, defines villages as platted town 
sites, unincorporated. 

Would platted additions to cities which are not within the incorporated 
limits come within the definition of villages as used in the beer law? There 
are quite a number of such additions to the city of Cedar Hapids. 

Section 8 of House File No. 336, Acts of the Extra Session of the Fort'y-fifth 
General Assembly provides in part: 

"Power is hereby granted to boards of supervisors to issue, at their discretion, 
class 'B' and 'C' permits in their respective counties in villages platted prior 
to January 1, 1934, and to revoke -same for causes herein provided, or in the 
event the place of business of the permit holder is conducted in a disorderly 
manner." 

Subsection 4 of Section 5623, Code, 1931, provides as follows: 
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"Villages. Town sites platted and unincorporated shall be !mown as villages.'" 
It is the opinion of this Department, if territory was platted prior to Janu

ary 1, 1934, that it would meet the requirements of Section 8 of House File 
No. 336, Acts of the Extra Session of the Forty-fifth General Assembly. As a 
general rule, platted territory is given a name. ·while Subsection 4 of Section 
5623, Code, 1931, refers to town sites, we feel that the controlling feature is 
whether or not the territory in question was platted prior to January 1, 1934, 
and if so, it meets the requirements of the new beer law. 

BEER BILL: ISSUANCE OF CLASS "B" AND "C" PERMITS: TOWN SITE: 
PLATTING OF TERRITORY IN TRIBOJI BEACH. 
March 30, 1934. County Attorney, Spirit Lake, Io1ea: This will acknowledge 

re~eipt of your letter of the twenty-seventh instant in which you request the 
opinion of this Department on the following questions: 

Under Section 8 of House File No. 336, Acts of the Extra Session of the 
Forty-fifth General Assembly, "power is granted to boards of supervisors to 
issue, at their discretion, class 'B' and 'C' permits in their respective counties 
in villages platted prior to January 1, 1934, and to revoke same for causes 
herein provided, or in the event the place of business of the permit holder is 
conducted in a disorderly manner.'' 

Division 4 of Section 5623, Code, 1931, contains a definition of the term 
village. In the surrounding lake region we have several platted territories 
that have been platted for years and are not included in incorporated towns. 
One of the platted districts, not in an incorporated town, is known as Triboji 
Beach. In this territory there are many cottages and several residences in 
which people live the year around. There is au oil station and a restaurant 
that are operated the year around and another restaurant operated through 
the lake season, also boat liveries and a pavilion. 

Is a platted territory that is not an incorporated town a village? 
What is the distinction between a town site platted and unincorporated, and 

a territory that is platted and unincorporated? 
Triboji Beach was platted several years prior to January 1, 1934. 
Subsection 4 of Section 5623 provides as follows: 
"Villages. Town sites platted and unincorporated shall be known as villages.'' 
Section 8 of House File No. 336, Acts of the Extra Session of the Forty-fifth 

General Assembly, provides in ·part: 
"Power is hereby granted to boards of supervisors to issue, at their discre

tion, class 'B' and 'C' permits in their respective counties in villages platted 
prior to January 1, 1934, and to revoke same for causes herein provided, or 
in the event the place of business of the permit holder is conducted in a dis
orderly: manner.'' 

It is the opinion of this Department that the platting of a territory such as 
you state the situation at Triboji Beach on West Lake Okoboji in your county 
is sufficient to meet the requirements of Section 8 of House File No. 336. 

From the situation as you have outlined it, we would construe Triboji Beach 
as being a town site sufficient to meet the requirements of Subsection 4 of 
Section 5623, Code, 1931. The territory has been platted and given the name 
of Tribojl Beach. 

DENTIST'S LICENSE: REINSTATE:\IENT AFTER LICENSE HAS LAPSED: 
EXA:\HNATION: If a regularly licensed dentist allows his license to lapse 
for failure to pay annual license fee, and then pays up his back fees, an 
examination is not necessary for reinstatement. 
March 30, 1934. Commissioner of Public Health, Des Moine's, Iowa: Your 

letter of the 15th ult., addressed to the Attorney General, has been referred to 
me for reply. 
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You request a construction of Sections 2447 and 2448 and in connection 
therewith submit four questions as follows: 

1. May the Board of Dental Examiners require a licensee who has failed 
to pay his annual renewal fee prior to June 30th of any year following date 
of issuance of such license, to submit to an examination even though the 
statutory annual renewal fees are in receipt by the Department? 

2. In case the applicant should fail to pass the examination would it not 
be in fact revoking the license and the· licensee is not guilty of any of the 
ten (10) grounds under Section 2492 for which a license may be revoked? 

3. Is it within the jurisdiction of the State Department of Health to rein
state a delinquent licensee without the special recommendation of the Dental 
Board as set out in Section 2448? 

4. If it may be assumed that it was the intention of the Legislature that 
the matter of reinstatement of a licensee who has merely failed to pay the 
annual renewal fee prior to the expiration date of any such license, should be 
more than a routine matter in deciding the question of whether or not an 
applicant should be reinstated with or without examination, should the Board 
raise questions as to qualifications, or should board limit their investigation 
(•f licensee's fitness to the statutory grounds in Section 2492? 

We set out Sections 2447 and 2448 of the Code, as follows: 
"2447. Renewal of licenses. Every license to practice a profession shall 

expire on the thirtieth day of June following the date of issuance of such 
license, and shall be reneweu annually upon application by the licensee, with
out examination. Application for such renewal shall be made in writing to 
the department accompanied by the legal fee at least thirty days prior to the 
expiration of such license. Every renewal shall be disvlayed in connection 
with the original license. Every year the department shall notify each licensee 
by mall of the expiration of his license." 

"2448. Reinstatement of licensee. Any licensee who allows his license to 
lapse by failing to renew the same, as provided in the preceding section, may 
be reinstated without examination upon recommendation of the examining 
board for his profession and upon payment of the renewal fees then due." 

Section 2448 provides that the licensee "may be reinstated without examina
tion upon recommendation of the examining board." 

Relying uvon this language certain examining boards are claiming the right 
on any grounds which may occur to them to refuse to renew certain licenses 
without allowing the person seeking the renewal of his license a hea·ring. In 
other words, certain examining boards are claiming under this section the 
right and authority to revoke the licenses of certain practitioners to practice 
their professions in this state. This language taken alone would seem to carry 
with it the logical construction that the examining board may authorize the 
reinstatement without an examination or may require a new examination. In 
arriving at a correct interpretation of Section 2448, however, it is necessary 
to read in connection therewith, Section 2447 and all of the sections relating 
to the revocation of licenses, being Sections 2492 to 2508, inclusive. 

Section 2447 provides that every license to practice a profession shall expire 
on the thirtieth day of June following the date of the issuance of such license, 
"and shall be renewed annually uvon application by the licensee. without ·ex
amination." This language, too, seems very clear and vrovides specifically 
that the license shall be renewed annually upon application by th!l licensee 
without examination. '!'his language is mandatory. If the examining board 
is to be guided by this plain language of the statute, it must in all cases renew 
the annual licenses without examination. 

The Supreme Court of the State of Missouri has construed a statute somewhat 
similar to ours. The Missouri statute was, in part, as follows: 
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"All persons who have been regularly registered and licensed as dentists 
under the provisions of this act, shall be entitled to have their license renewed 
upon application to said dental board on or before the 30th day of November 
in each calendar year next succeeding the expiration of the license then held 
by such applicant. All applications for renewal of license as herein provided 
shall be accompanied by a fee of one dollar," etc. 

The Supreme Court in the case of State vs. Missouri Dental Board, 233 S. W. 
Reporter, at page 394, 48 C. J., 1106, construing said section uses the following 
language: 

"Is there discretion lodged in the Board in the perform:mce of this act. 
\Ve say not. The law says applicants for a renewal license shall be entitled 
to have their licenses renewed upon the payment of a fee of one dollar. Of 
course the applicant must be regularly registered and previously licensed be
fore he is entitled to a renewal license. If the applicant is duly registered 
and has been previously licensed, then the law says such 'applicant shall be 
entitled to a license'." 

The Missouri statute says the licensees "shall be entitled to have their li· 
censes renewed." The Iowa statute says the license "shall be renewed annually 
upon application by the licensee without examination." If the legislature had 
intended that the license should be renewed annually without examination in 
certain cases thereafter specified, it might have so provided. It did not provide 
any exceptions where examinations should be given. 

S_ection 2441 provides that the "department may refuse to grant a license 
to practice a profession to any person otherwise qualified upon any of the 
grounds for which a license may be revoked by the district court." This se·~tion 
is set out in Code Revision Bills ( 1923) as Section 4 of Code Commissioners 
Bill No. 262 and thereafter appears a note from which we quote the following: 

"'Department' substituted for the various boards which now issue licenses 
under existing practice acts to harmonize with the administrative plan of the 
bill. The 'district court' substituted for the various boards which now issue 
licenses under the existing practice acts to harmonize with Sections 53 to 56, 
inclusive. 

"After a lice'nse has been issued, no question shall be ntised as to the qualifi· 
cations of the licensee excep>t as vroviclerl in Section .Jj to uU, inclnsive." 

Sections 53 to 69 are now Sections 2492 to 2508, inclusive, of the Code. 
While the above underlined note was not made a part of the statute, it was 

no doubt in harmony with the construction placed upon the statute by the leg
islature. 

In further support of our opinion that the bo:trd of examiners may not 
require an examination before reinstating the applicant, we cite Sections 2492 
to 2508, inclusive, relating to the revocation of licenses. Section 2492 pro
vides the grounds for revo2ation of a license. Section 2495 gives the district 
court of the county in which the licensee resides, jurisdiction of the proceedings 
to revoke or suspend his license. Section 2499 prescribes the rules governing 
the petition to be filed in such cases, one of which is that the state shall be 
named as the plaintiff and the licensee as defendant, and another is that the 
charges against the licensee shall be stated in full. 

As we view it, there is no way that a license may be revoked or suspended 
except as provided in these sections. To say that the board may require a new 
examination is to say that the board may revol{e a license. \Ve do not believe 
these statutes should be construed to permit a board to do indirectly what it 
is not permitted to do directly. We believe in view of what has been here 
stated and set out that your first question should be answered in the negative; 
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that is, that the board of dental examiners may not require the licensee who 
has failed to pay his license fee prior to June 30th of any year following the 
issuance of his license to submit to an examination where the statutory renewal 
fees are heretofore received by the department. 

Your second question is answered in the affirmative. If the applicant having 
taken and failed to pass the examination 1vere to lla ve the renewal of his li
cense refused without having had any of the grounds provideJ for in section 
2492 proven against him, it would amount to a revocation of Ills license by the 
board. 

The answer to your third question is, we take the vosition tint when it 
is shown to the Board of Examiners that the proper avplication is on file Dnd the 
proper fees paid for the renewal, and they have found these things to be true, 
then their authority in the matter ceases, and on showing of these conditions 
precedent, they should recommend to the Department that the renewal cer· 
tificate issue. We are holding they do not have the right to require an ex1mina
tion as a condition precedent to the issuance of a rene1val of a license. 

Your fourth question is answered, we believe, by 1vhat has been stated above. 

OLD AGE PENSION F'UND: ASSESSORS: PAL\1ENT OF SA::\1E: GEN
ERAL COUNTY FUND: How are these assessors to be paid for this extra 
work? Are they to be paid out of the Old Age Pension Fund after it is 
created or out of the General County Fund? 
April 2, 1934. County £1ttorney, Knoxville, IonYI: This will acknowledge 

receipt of your letter of the twenty-seventh ultimo in which you request the 
opinion of this Department on the following question: 

"Under Section 35, of Senate File No. 42, Acts of the Extra Session of the 
Forty-fifth General Assembly, all of our assessors have nearly completed their 
work and have already consumed the number of hours allotted to them. 

How are these assessors to be paid for this extra work? 
Are they to be paid out of the Old Age Pension Fund after it is created or 

out of the General County Fund?" 
It is the opinion of this Department that the Board of Supervisors can allow 

a reasonable number of days for the doing of this work and the expense can 
be taken out of your general county fund. 

OLD AGE PENSION BILL: SENATE FILE NO. 42. EXTRA SESSION, 45TH 
GENERAL ASSE;viBLY: EXEl\'IPTIO~: RELIGIOUS ORDERS: NUNS: 
Nuns in a convent or in the teaching profession away from the convent in 
the school year are subject to tax and are not exempted. This includes all 
members of religious organizations or orders. 
April 5, 1934. OT(l _{gc "issistance Commission, Des Moines, Iowa: This 

will acknowledge receipt of your request of the third instant for the opinion 
of this Department on a question submitted to you by E. J. Grier, County At
torney, iVapello County, in which the following question is presented: 

Are nuns in a convent or in the teaching profession away from the convent 
in the school year subject to the tax or are members of religious orders 
exempted? 

Please be advised that in the opinion of this Department, members of religious 
organizations or orders are not exempted and must pay the tax, as provided in 
Senate File No. 42, Acts of the Extra Session of the Forty-fifth General As
sembly, which is the old age pension law. 

BEER BILL: HOUSE FILE NO. 336, EXTRA SESSION, 45TH GENERAL 
ASSE:\'IBLY: LICENSE TO RESIDENT OF ANOTHER TOWN: SAME 
COUNTY: No provision expressly stating that the applicant be a resident 
of the city or town in which he desires to operate. 
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April 5, 1934. County Attorney, Osage, Io1m: This will acknowledge receipt 
of your .letter of the second instant in which you. request the opinion of this 
Department on the following question: 

Is it legal and justifiable for a municipality to refuse to grant a beer license 
to an applicant who is a non-resident of the municip::tlity, but is a resident of 
a neighboring town in the same county? 

Section 12 of House File No. 336, Extra Session, Forty-fifth General Assembly, 
which is the new beer law, provides: 

"Except as otherwise provided in this act a class 'B' permit shall be issued 
by the authority so empowered in this act to any person who: 

1. Submits a written application for a permit, which application slnll state 
under oath: 

a. The name and place of residence of the applicant, and the length of time 
he .has lived at such place of residence. 

b. That he is a citizen of the State of Iowa. 
c. The place of birth of the applicant, ~nd if the applicant is a naturalized 

citizen, the time and place of such naturalir.ation. 
d. The location of the place or building where the applicant intends to 

operate. 
e. The name of the owner of the building and if such owner is not the 

applicant, that such applicant is the actual lessee of the premises. 
f. That the place of business for which the permit is sought is and will 

continue to be equipped with sufficient tables and seats to accommod1te twenty
five (25) persons at one time, and is not within two humlred (200) fPet of a 
building used for school purposes. Provided, however, such area limitation 
shall not apply to permits in force on March 5, 1934, nor to renewals or trans
fers thereof, nor to permits in places located within areas now or hereafter 
zoned as business districts. 

2. Establishes: 
a. That he is a person of good moral clw.racter. 
b. That the place or building where he intends to operate conforms to all 

laws, health and fire regulations applicable thereto, and is a safe and proper 
place or building. 

3. Furnishes a bond in the form prescribed and to ho furnished by the 
treasurer of state with good and sufficient sureties to be approved by the author
ities to which application is submitte~l. conditioned nnon the faithful observ:mce 
of this act, in the sum of one thousand dollars ($1,000.00) ." 

There is no provision expressly stating that the applicant must he a resident 
of the city or town in which he desires to operate, under a Class "B" or Class 
"C" permit. 

COURT COSTS: JUDG:\IENT: "Does the court costs t~xed in the former or 
prior judgment follow the renewal judgment and should such costs he taxe•i 
and brought forward when entering up the renewal judgment and included 
in an execution issued in the new judgment or renewal judgment? 
April 5, 1934. County Attorney, 1Vaukon, Iowfl: This will acknowledge re

ceipt of your letter of the twenty-third ultimo in which you request the ovinion 
of this Department on the following question: 

Chapter 178, Laws of the Forty-fifth General Assembly, provirlcs: 
Section 1. From and after January 1, 1934, no judgment in an octinn for 

the foreclosure of a real estate mortgage or deed of trust or in any action on 
a claim for rent or judgment assigned by a receiver of a closed bank when the 
assignee is not a trustee for denositors or creditors of the bank shall be en
forced and no execution issued thereon and no force or vitality given thereto 
for any purpose other than as a set-off or counter claim after the expiration 
of a period of two (2) years from the entry thereof. 

Sec. 2. After January 1, 1934, no action or proceedings shall be brought in 
any court of this state for the purpose of renewing or extending such jud"
ment or prolonging the lifo thereof. Provided, however, that nothing herein 
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shall prevent the continuance of such judgment in force for a longer period 
by the voluntary written stipulation of the parties, filed in said cause. 

You state: 
In one of the closed banks in our county, the assets were sold and certain 

judgments assigned by the receiver. The assignees served notice prior to 
January 1, 1934, wherein they stated that a petition would be filed asking for 
a renewal of said judgment or judgments. That said petition was filed and 
judgment entered renewing the prior judgment sued upon. Assignees in his 
petition included the amount of the former judgment and interest, hut did 
not include court costs taxed in the former judgment. The clerk of the dis· 
trict court has asked the following question: 

Does the court costs taxed in the former or prior judgment follow the re· 
newal judgment and should such costs be taxed and brought forward when 
entering up the renewal judgment and included in an execution issued in the 
new judgment or renewal judgment? 

It is our opinion that, in the ordinary case, the costs follow the judgment. 
However, This would he controlled in some degree by the manner in which the 
judgment arl!l costs were entered on the records in the clerk's office. By this 
we mean-where one judgment is entered for the principal and interest and 
another for the costs. It would seem, in filing a petition asking for the renewal 
of the same, that both of these judgments should be referred to ( 1) principal 
and interest and (2) costs. In the event that both were not listed in the peti· 
tion, of course, the one for principal and interest would be the only one, in 
the instant case, which was renewed. However, if the judgment as originally 
entered included the costs, then we would feel that the renewal would carry 
the court costs with it. 

SALES: SALES TAX: INTERSTATE TRANSPORTATION: EXPORTA· 
TION FR0:\1 TAXING STATE: HOUSE FILE NO. 1, EXTRA SESSION, 
45TH GENERAL ASSEMBLY. 
April 6, 1934. Board of Assessment anrl Review, Des Moines, I01c-a: This 

will acknowledge receipt of your request of tho fourth instant for the opinion 
of this Department relative to sales in connection with which interstate trans· 
portation, by way of exportation from a taxing- state, is a requisite to per· 
formance or likewise relative to importation under House File No.· 1, Extra 
Session, Forty-fifth General Assembly. 

Please be advised that the general rule of law, that the power of congress to 
regulate commerce among the states (generally referred to as "interstate com· 
merce") is paramount, would apply. 

12 C. J. 9, Note 37 and cases cited. 
Although the states have powers of a limited extent and nature to reguhte 

interstate commerce as to phases thereof in respe8t to which congress has not 
asserted its paramount authority, these powers do not extend to subjects which 
require a uniform system of regulation nor to the dire::t burdening of inter· 
state commerce by taxation. 

United States Express Company vs. Minnesota, 223 U. S., 335. 
Fargo vs, ·Michigan, 121 U. S., 230. 
Ratterman vs. Western Union Telegraph Company, 127 U. S., 411. 
WeEtern Union Telegraph Company vs. Pennsylvania, 128 U. S., 39. 
Western Union Telegraph Company vs. AlabJ.ma Board of Assessment, 

132 u. s., 472. 
Crew LevieR Company vs. Pennsylvania, 245 U. S., 292. 

Commerce among the states consists not merely in transportation but includes 
the purchase, sale and exchange of commodities, since the very purpose and 
motive of transportation is trade. 
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Brown vs. Maryland, 12. Wheat. ( U. S.), 4HI. 
Rhodes vs. Iowa, 179 U. S., 412. 
12 C. J. 26, Note 91 and cases cited. 

If interstate transportation is involved in the performance of a contract 
of sale, the place of making or entering into the contrad for s~Ie is immaterial 
and in such case a tax cannot be laid which impedes or burdens the performance 
t'f the contract. 

United States vs. Tucker, 188 Fed., 741. 
Crew Levick Company vs. Pennsylvania, 2·15 U. S., 202. 
12 C. J. 96, Section 126 and cases cited. 

Mere negotiation and solicitation of sales in conne~tion with \Yhich subse
quent interstate transportation of commodities is contemplated cannot he bnr
de!J.ed by a state under the guise of a license or occupation tax upon the solicft
ing agent. 

Robbins vs. Taxing District of Shelby County, 120 U. S., 4S!J. 
12 C. J., Sections 104 and 105. 

A tax upon gross receipts from interstate and intrastate commerce is, ac; 
respects the tax upon receipts from interstate commerce, a burden thereon and 
consequently invalid as a regulation of interstate commerce. 

Crew Levick Comp1ny vs. Pennsylvania, 245 U. S., 292. 
Case of the State Freight Tax, 15 Wallace, 232. 

'Vhenever the proceeds of taxation may be separated so thnt which accrues 
as a consequence of the carrying on of interstate commerce can be distinguished 
from that which accrues from commerce wholly within the st::te, the tax will 
be invalid as respects its imposition upon transactions essential to interstate 
commerce. 

East Ohio Gas Company vs. Tax Commission, 283 U. S., 465. 
12 C. J. 97, Note 8 and cases cited. 

It is immaterial that the tax levied does not discriminate against interstate 
commerce if its imposition is a direct burden thereon. 

Crew Levick CompRny vs. Pennsylvania, 245 U. S., 292. 
Robbins vs. Shelby County Taxing District, 120 U. S., 489. 

A sales tax upon a sale, in connection with which interstate transportation 
by way of exportation from the taxing state is a requisite to performance, is 
a direct burden upon interstate commerce and consequently void. 

State vs. Albert :\Iackie Company, Ltd., La. (1918) 80 So., 58'2. 
Heyman vs. Hays, 236 U. S., 178. 
Superior Oil Company vs. Mississippi, 2RO U. S., 390. 
American Manufacturing Company vs. St. Louis, 250 U. S., 45D. 

A state tax measured in part by amount of sales in or receipts from inter
state commerce has in some instances, been sustained. In all such c:1ses, how
ever, the taxing- statute Ins been construed, in effect anrl intent, as a property 
tax or other tax actually within the state's powers, and, as nearly measured 
by amount of sales or receipts, including- those from interstate commerce. A 
direct levy in respect to sales by a wholesaler in interstate commerce, being 
in adrlition to normal property taxes, has neither snd1 effect nor intent and 
cannot be sustaine:l on the line of authorities herein referred to. 

· Heyman vs. Hays, 236 U. S., 178. 
Anwrican :\Tannfacturing Company vs. St. Louis, 250 U. S., 4G!l. 
State vs. Albert l\Taclde Comnany, Ltrl.. LR. (1918) 80 So .. 582. 
East Ohio Gas Company vs. Tax Commission, 283 U. S., 465. 

There is no distinction in principle between taxation of interstate commerce 
by the state in which the commerce originates and by the state in which the 
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transaction of intersta.e commerce ends so that the authorities holding that a 
tax imposed upon an interstate commerce transaction by a state of importation 
is invalid require holding that tax imposed by a state of exportation in a like 
transaction is likewise invalid. , 

Case of State F'reight Tax, 15 Wallace, 232. 
Crew Levick Company vs. Pennsylvania, 245 U. S., 292. 

It is the opinion of this Department, in accordance with the cases submitted 
herein, that under House F'ile No. 1, Extra Session, Forty-fifth General Assem· 
bly, the retail sales tax would not apply as .to commodities handled in interstate 
commerce, as the same would be a burden on interstate commerce. 

\Ve are advised that tax commissions in numerous states have adopted rules 
and regulations exempting sales of articles handled in interstate commerce and 
we would feel that your Board, in view of the authorities cited, would like· 
wise be justified in adopting a like rule and regulation. 

BOARD OF CONSERVATION: PREPARE SIGNS: SELL SAME: EXHIBI
TION OF SAID PERMIT: SECTION 1799-b2, CODE: Could the Board have 
signs prepared and sell the same to holders of such permits on which could 
be exhibited the permit? 
April 9, 1934. Boarcl of Conse1·votion, Spencer, Iowa: This will acknowledge 

receipt of your request for the opinion of this Department on the following 
question: 

Section 1799-b2 of Chapter 87, Code of Iowa, 1931, gives the right to the 
Board of Conservation to issue permits for the erection of piers, etc. 

Could the Board have signs prepared and sell the same to holders of such 
permits on which could be exhibited the permit? 

It is the opinion of this Department that Chapter 87, Code of Iowa, 1931, as 
amended, relating to the Board of Conservation, its powers and duties does not 
contain any provision whereby the Board could engage in a business of this 
nature. 

BEER BILL: HOUSE FILE NO. 336, EXTRA SESSION, FORTY-FIFTH GEN· 
ERAL ASSEl\IBLY: SALE OF BEER: CONSUMPTION OFF THE PREl\1· 
ISES: AMOUNT: Can a Class "B" permit holder sell beer for consumption 
off the premises in any amount? 
April 9, 1934. Assistant County Attorney, .Denison, Iowa: This will acknowl· 

edge receipt of your letter of the fourth instant in which you request the opinion 
of this Department on the following question: 

Can a Class "B" permit holder sell beer for consumption off the premises in 
any amount? 

Under House File No. 336, Acts of the Extra Session of the Forty-fifth General 
Assembly, which is the amendment to Chapter 37, as amended by Chapter 38, 
Acts of the Forty-fifth General Assembly, you will note from a copy of the act 
which we are herewith enclosing that Section 15 controls the sale of beer by a 
Class "B" permit holder and that no provision is made with reference to the 
amount, original_ containers or refrigeration. 

While you difl not ask relative to the Class "C" permit holder, will say that 
Section 16 provides: 

"Any person holding a Class 'C' permit issued as herein provided, shall be 
allowed to sell beer for consumption off the premises, provided, however, that 
such sales when made shall I.Je in original containers only." 

\Ve constme this to mean the bottle or the keg, while in the case of a Class 
"B" permit holder, a can or pitcher of beer could be sold for consumption off 
the premises. 
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OLD AGE PENSION LAW: 1. If "A" arrived at the age of 21 years after 
January 1, 1934, he would not be assessed under Senate File No. 42, Extra 
Session, 45th General Assembly. 2. Residence would be determined as of 
January 1, 1934. 3. Section 35· is the only section controlling a payment in 
1934. No credit is contemplated on poll tax on the payment made this year. 
April 9, 1934. County Attorney, Belmond, Iowa: This will acknowledge re-

ceipt of your request for the opinion of this Department on the following ques
tions: 

1. In assessing the tax imposed on all persons of the. age of 21 years or 
over, under the provisions of Senate File No. 42, Extra Session, Forty-fifth 
General Assembly, what date should the assessor use in making the assess
ment? By way of illustration-suppose on January first, Mr. "A" was only 
20 years of age but arrived at the age of 21 years within a few days-should he 
be p.ssessed for that year? 

It is the opinion of this Department that if "A" arrived at the age of 21 
years after January 1, 1934, he would not be assessed under Senate File No. 42, 
J<Jxtra Session, Forty-fifth General Assembly, which is the Old Age Pension Act. 
The assessment roll is made up as of the first of the year. 

2. In fixing the place of residence of the person assessed, shall his residence 
be determined as of January 1, 1934, or the date the asse-ssment is made or as 
of the date the law became effective? 

In the opinion of this Department, his residence would be determined as of 
January 1, 1934. · 

3. Senate File No. 42, Extra Session, Forty-fifth General Assembly, provides 
that a person who is assessed and pays poll tax is credited with the $1.00. In 
many rural townships, people have already worked out the poll tax for this 
year. How are they now to receive credit in view of the fact that they have 
worked out the tax'? 

It is the opinion of this Department that Section 35 is the only section con
trolling a payment in 1934. Said section provides as follows: 

"For the purpose of affording old age assistance commencing November 1, 
1934, under the provisions of this act prior to July 1, 1935, there is hereby 
levied on all persons pursuant to Section 34, a tax of one dollar ( $1.00), pay
able on or before July 1, 1934. The Board of Assessment and Review is hereby 
directed to instruct the auditors of the several counties of the state to have the 
assessors submit lists of persons over twenty-one (21) years of age, subject 
to this tax in their respective districts and the said auditor to pass these lists 
on to the treasurer of such counties for collection." 

·we have ruled in an opinion under date of the eleventh instant to the Old 
Age Assistance Commission that no credit is contemplated on poll tax on the 
payment made this year. A copy of this opinion is enclosed herewith for your 
convenience. 

OLD AGE PENSION BILL: SENATE FILE NO. 42: SECTION 5 THEREOF: 
OLD AGE ASSISTANCE BOARD IN COUNTIES: OVERSEER OF POOR
EX OFFICIO MEMBER: The Board shall consist of three members which 
shall include the ex officio member, overseer of the poor. 
April 10, 1934. Old Agel Assistance Commission, Des Moines, Iowa: This 

will acknowledge receipt of your request of the seventh instant for the opinion 
of this Department on the following question: 

Under Section 5 of Senate File No. 42, Acts of the Extra Session of the 
Forty-fifth General Assembly, reference is made to the appointment of an Old 
Age Assistance Board in counties and states that the Board shall consist of 
three members and that the overseer of the poor shall be an ex officio member. 

Does this mean that the Board shall consist of three or four members? 
Please be advised that in the opinion of this Department, the Board shall 
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consist of three members to include the overseer of the poor in counties where 
they have such an officer. The word "ex-officio" means "by virtue of his office." 
You will note in Section 5 of the act that after stating that "the overseer of 
the poor shall be an ex-officio member," it goes on in the third sentence of said 
section as follows: 

"The other two members of the board shall be appointed by the Board of 
Supervisors for a term of one and two years respectively." 

While this section of the act may be a bit ambiguous, yet the intention of the 
Legislature is clear by the reference, as referred to above, to the other two 
members of the Board and also the mandatory provision that the Board shall 
consist of t1t1·ee members. 

RETAIL SALES TAX: The State of Iowa is not tax·able under the Retail 
Sales Act passed by the 45th Extra General Assembly, effective between 
April 1, 1934, and April 1, 1937. 
April 11, 1934. Chairman, Bom·ll of Assessment and Review, Des Moines, 

Iowa: Your Board has requested an opinion from this Department upon the 
following proposition: 

"Are sales of tangible personal property to the State of Iowa taxable under 
the provisions of the retail sales tax recently passed by the 45th Extra General 
Assembly?" · 

Section 38 of Division 4 of House File No. 1 provides as follows: 
"There is hereby imposed, beginning the first day of April, 1934, and ending 

April 1, 1937, a tax of two per cent (2%) upon the gross receipts from all 
sales of tangible personal property, consisting of goods, wares, or merchandise, 
except as otherwise provided in this division, sold at retail in the State of 
Iowa to consumers or users; * * *" 

This section of the act clearly imposes the tax upon all sales of tangible 
personal property sold at retail in the State of Iowa to consumers or users. 
"Consumers" or "users" are persons within the meaning and contemplation of 
the Sales Act itself. What are persons within the meaning of this Act? Divi
sion (a) of Section 37 of the Sales Act defines a person as follows: 

"'Person' includes any individual, firm, copartnership, joint adventure, asso
ciation, corporation, municipal corporation, estate, trust, business trust, re
ceiver, or any other group or combination acting as a unit, and the plural as 
well as the singular number." 

This statutory definition of person so far as the Sales Act is concerned does 
not include the State, unless the State is a municipal corporation. The law is 
clear that the State is not a municipal corporation. See 43 C. J. 72, Armstrong 
vs. Maville State Bank, 177 App. Div. 265, 165 N. Y. S. 5, Bouvier's Law Dic
tionary. 

The Legislature in defining a person under the Sales Act did not include 
the State in that definition. However, it did specifically include about a dozen 
other classifications. It is well settled rule in Iowa that where the one is ex
pressed, all others are excluded. Therefore, it must certainly have been the 
intention of the Legislature not to include the State in its definition of person 
under the Retail Sales Act. This consideration is controlling from the very 
Act itself. 

On the broad ground of public policy, it would be meaningless for the State 
to pass an act taxing itself. The ultimate object of State taxation is for the 
purpose of raising sufficient revenue to operate the State government and its 
subdivisions. Individuals, property, both real and personal, and business enter
prises are generally taxable for the purpose of raising public revenue for the 
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operation of State government. It would be senseless for the State government 
to· attempt to tax itself. 

It is therefore the opinion of this Department that the retail sales tax above 
referred to does not apply to sales made to the State of Iowa. 

BEER BILL: HOUSE FILE NO. 336, EXTRA SESSION, 45TH GENERAL 
ASSEMBLY: "ZONED": DIVISION F, SUBSECTION 1 OF SECTION 12: 
·what is your interpretation of the word "zoned'?" Does it refer to a city 
or town having the power to zone districts under the Zoning Ordinance law 
or does it apply to any place in a district commonly used as a business 
district? 
April 11, 1934. County L1ttoTney, Des llfoines. Iowa: This will acknowledge 

receipt of your letter of the fifth instant in which you request the opinion of 
thi:; Department on the following question: 

What is your interpretation of the word "zoned" as used in division f of 
Subsection 1 of Section 12 of House File No. 336, Acts of the Extra Session 
of the Forty-fifth General Assembly? 

Does it refer to a city or town having the power to zone districts under the 
Zoning Ordinance law or does it apply to any place in a district commonly 
used as a business district? 

Please be advised that it is the opinion of this Department that this applies 
only to cities and towns which, under the law, are permitted to zone districts. 
In other words, we think that the Legislature, in the use of the word "zoned," 
ns a business district, was to apply to such districts which were zoned in ac
cm·dance with the Zoning Ordinance law and the word "zoned" was used ad
visedly in that connection. 

OLD AGE PENSION BILL: 
GENERAL ASSE~iBLY: 
SECTION 35. 

SENATE FILE NO. 42, EXTRA SESSION, 45TH 
ASSESS.\1ENT: CREDIT ON POLL TAXES: 

April 11, 1934. Old 1if}e Assistance Commission, Des Moines, Iowa: This 
will acknowledge receipt of your request on the ninth instant for the opinion of 
this Department on the following question: 

Our Commission would like your interpretation of the payments to be made 
under Section 35 of Senate File No. 42, Extra Session, Forty-fifth General 
Assembly, which is the old age pension law, with reference to the $1.00 to be 
paid on or before July 1, 1934, on the particular question as to whether or not 
the credit on poll tax, as provided in Section 34, is applied to this initial pay
ment under the act. 

You state that in order to set up the machinery under which this aet is to 
function that it is your opinion that this credit should not be allowed on the 
first payment to be made under the act. 

It is the opinion of this Department that Section 24 of the act relates to the 
general functions of the act after the same is in operation or, in other words, 
that the $2.00 payment to be made each year subsequent to 1934 shall be on a 
$2.00 basis and the credit, as set out in the act on the payment. of poll tax, 
will take effect subsequent to 1934. 

Section 35, in our opinion, because of its wording and the special provisions 
made for the setting up of the Commission, should he paid without the credit 
on poll taxes as it provides as follows: 

"For the purpose of affording old age assistance commencing November 1, 
1934, under the provisions of this act prior to July 1, 1935, there is hereby 
levied on all persons pursuant to Section 34, a tax of one dollar ( $1.00) pay
able on or before July 1, 1934." 

It was, undoubtedly, the intention of the Legislature by making a special 
provision in Section 35 for the initial payment to create a fund whereby the 
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Commission could a!Iord assistance commencing November 1, 1934, and placing 
this provision in a separate section in the act undoubtedly was for the purpose 
of having this payment made in cash and allowing no credit as the credit on 
poll taxes is treated in Section 34 of the act in connection with the $2.00 pay
ment to be made each year. 

FISH AND GAME COMMISSION: JURISDICTION: EXERCISE OF CON
TROL OVER DEVELOP:VlENTS OF AREAS ADJOINING ANY OF OUR 
PROPERTY LINES: What jurisdiction, if any, does the Fish and Game 
Commission have in the exercise of control over developments of areas ad
joining any of our property lines? * * * *. Does the F'ish and Game Com
mission have any similar control? 
April 11, 1934. Pi-~h ancl Game Commission, Des Moines, Io1ca: This will 

acknowledge receipt of your letter of the 19th ultimo in which you request the 
opinion of this Department on the following question: 

What jurisdiction, if any, does the Fish and Game Commission have in the 
exercise of control over developments of areas adjoining any of our property 
lines? 

"I believe the State Board of Conservation has been assigned certain measures 
of control." Does the Fish and Game Commission have any similar control? 

As you know, Section 1704, 1931 Code of Iowa, gives to your Commission the 
title and ownership of various fish and wild game, including nests and eggs 
found in the State of Iowa with certain exceptions cited in S3.id section. 

Also, Section 1709 gives the right to you to establish and control state 
hatcheries and game farms. 

Section 1709-al provides as follows: 
"State garne refuges. Whenever any land, stream, or lake has been declared 

by the state board of conservation to be a public park and has been taken for 
public p:uk purposes, or where any land is now owned and used by the State 
of Iowa, the state game warden shall have the right and power to establish 
state game refuges or sanctuaries on such land where the same is suitable for 
this purpose." 

In Section 1706-a2, you have the authority to specify the distance from a 
stute game refuge where shooting may be prohibited. 

Under Section 1709-cl, you have the right to set aside certain portions of 
any state waters for spawning. 

In connection with this question, we also wish to call your attention to 
Section 17 41 which is as follows: 

''Dams-fishJcays. It shall be unlawful for any person, firm, or corporation 
to place, erect, or cause to be placed or erected, any dam or other devkc or 
contrivance in such manner as to hinder or obstruct the free passage of fish, 
up, down, or through such waters, except as otherwise provided in this ch'lpter. 
Dams for manufacturing or other lawful purposes may be erected across the 
waters of the state. No dam or obstruction across such waters shall be erected 
or maintained which is not provided with a fishway, nor shall any pumping 
and dredging machines, in or connected with such waters be constructed or 
operated which is not provided with screens to prevent fish from entering the 
pumping station or plant. Such fishways and screens shall be constructed 
and used according to the plans and specifications prepared and furnished by 
the state game warden. Any dam, obstruction, or pumping plant which is 
not so constructed is a public nuisance and may be abated accordingly." 
and also see subsequent section, 17 42, entitled "Injury to Dam." 

Section 5 of Chapter 30, Acts of the Forty-fifth General Assembly, relates 
to the establishment of a game management area with the consent of the owner 
thereof upon private lands or waters as well as upon Jmblic lands and waters. 

The measures of control possessed by your Commission and by you as warden 
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are cont1inc:l in tlw sections cited above and they are broad in the controlling 
of waters and prohibits the use of waters which are used in such a way as to 
interfere with wild life under your jurisdiction. In this connection, I wish to 
call your particular attention to Section 1741 above set out. In all matters, as 
we view it, you have the same right as would any other owner of property with 
exception to the particular reference to a game refuge but it is our opinion 
that you would not have any other control over land owned by private in
dividuals which property adjoins the property owned by you with the exception 
of the sections as pointed out above which gives you the right to prohibit 
the use of fire arms within a certain distance from a state game refuge
private property owners of areas adjoining your property could not cre:tte a 
nuisance without being answerable at law or do anything else to interfere 
with the use of the property belonging to the State under your jurisdiction. 

If we understand your question correctly, control oYer property by private 
individuals would ceasa at that point with the exception of where something 
was done which would interfere with you in the usc of property over which 
you have jurisdiction under the law of this State. 

In connection with the use and the rights of property owners to the flow 
of waters of a stre:tm, the general law is found in the case of Gehlen Brothers, 
eta!., vs. J. F. Knorr, eta!., 101 Iowa, 700. The general rule of law as stated is: 

"One property owner has no monopoly in the flow of the water; every pro
prietor above them has the same right to use the water for artificial purposes, 
and every one of the upper proprietors, for the purpose of enabling themselves 
to reap the benefit of this right, have, as a natural consequence, the right to 
temporarily stop the flow of the stream for such length of time as will put 
them in position to reap the benefits of their rights." 

See Willis vs. City of Perry, 92 Iowa, 297: 
"In the absence of superior rights acquired by license, grant, or prescription, 

the rights of such proprietors in the water of the stream are equal." 
Your Commission would have additional rights to those st:tted, that is in 

these cases which state with reference to the general Jaw with regard to fish and 
streams and jurisdiction in matters where the stream was polluted in such a 
way as to cause injury to wild life. 

IOWA GASOLINE TAX LAW: HOUSE FILE NO. 18r>, 45TH GENERAL 
ASSE:.\1BLY: State not liable for gas tax; therefore, there would be noth
ing to refund to state. 
April 12, 1934. Board of Control, Des llfoincs, Iowa: We have your request 

for opinion as to the construction of House File 185, Forty-fifth General Assem
bly, Specia1 Session, entitled "An act revising the Iowa Gasoline Tax Law," and 
whether under the provisions of this act, the gas tax must be paid by the 
State and also whether if it is paid, a refund can be made on the tax for motor 
fuel used in the operation of State owned automobiles on the public highways. 

The power to tax is an essential attribute of sovereignty and public property 
of the State is presumptively immune from taxability, but this immunity does 
not result from lack of power of the Legislature, but from the presumption that 
the Legislature did not intend to tax the State. In this act, it is to be noted 
that the person is defined in Section 2 and the State is not included in that 
definition, nor is the State included in the ones entitled to a refund in Section 
29 of the act, the presumption of law being, as we have heretofore pointed out, 
that the public property and the State itself is immune from taxability and 
there being no definite provision in the act re,quiring the State to pay the tax, 
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it is clear that the same need not be paid by the State. It is clear from the 
act that there can be no refund to the State and we presume th:1t the Legis
lature intended that no tax being collected from the State, there could be noth
ing to refund to it, and therefore, no provision was made as to refund. 

It is, therefore, the opinion of this Department that under the provisions 
of House File 185 of the Forty-fifth General Assembly, Special Session, the 
State is not liable for the tax imposed therein. 

INDUSTRIAL COMMISSION. 
April 14, 1934. Io1m Industrial Commissioner, Des Moines, Iowa: This will 

acknowledge receipt of your favor of the 11th insL in which you request an 
opinion from this office upon the following question: 

"The Forty-fifth General Assembly amended Section 1457 of the Code limit
ing re-opening of compensation settlements to a period of five years 'from the 
date of last payment under such award or agreement.' 

Will you kindly give me your opinion as to whether or not this limitation 
applies to settlements in cases of injuries occurring prior to the date of amend
ment enactment?" 

Section 1457 of the Code of 1931 provides as follows: 
"Review of award or settlement. Any award for payments or agreement for 

settlement made under this chapter where the amount has not been commuted, 
may be reviewed by the industrial commissioner, at the request of the employer 
or of the employee at any time, and if on such review the commissioner finds 
the condition of the employee warrants such action, he may end, diminish or 
increase the compensation so awarded or agreed upon." 

This statute was amended by Chapter 26, Acts of the General Assembly, as 
follows: 

"* * * by adding after the word 'time' in line six (6) the following: 'within 
five ( 5•) years from the date of the last payment of compensation made under 
such award or agreement.'" 

It is a fundamental canon of statutory construction that unless otherwi~e 

plainly expressed statutes are aimed for future operation only. It was said in 
Culbertson Estate 204 Iowa, 473: 

"Statutes should be construed as having a prospective and not a retroactive 
effect unless a contrary legislative intent appears." 

And, in Thomas vs. Disbrow, 208 Iowa, 873: 
"Statutes are to be construed as having a prm;pective operation only unless 

a contrary intention clearly appears." 
Applying these fundamental rules to the question submitted we reach the 

conclusion that it was the legislative intent that in all cases of injury or where 
awards or agreements were entered into betw€e!l the parties with respect to 
such injuries occurring on or aHer the passage of Chapter 26 amending Section 
1457 of the Code, these would come within the purview of Chapter 26 and would 
be subject to review by the commissioner within the five-year period therein 
provided. 

Conversely stated, it is our opinion that injuries, awards or settlements 
occurring prior to the effective date of Chapter 26 would be determinable under 
Section 1457 of the 1931 Code of Iowa. 

ELECTIONS: SELE"CTION OF PRECINCT ELECTION BOARDS: "Under 
Chapter 40, 1931 Code, the single election board is to be made up or com
pleted according to the vote in the particular precinct, and we are constrained 
to the opinion that, under Chapter 42, relative to double election boards, the 
counting board should also be made up by the. appointment of two judges 
and one clerk from the political party casting the largest number of votes 
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in that precinct and one judge and one clerk from the party casting the next 
highest number of votes in said precinct." 
April 17, 1934. DeZJuty Secretary of State, Des Moines, Iowa: We acknowl

edge receipt of your recent letter, in which you ask for an opinion on the fol
lowing: 

"In the selection of precinct eledion boards, are the Supervisors bound to 
name a majority of each board corresponding to the majority returns of either 
of the major parties in the last previous election, and, if so, would the majority 
in the state, county or precinct govern?" 

This question, in so far as it applies to the single election board, generally 
known as the receiving board, is covered by Chapter 40 of the Code of 1931. 
Section 730 provides that the election boards shall consist of three judges and 
two clerks, and that not more than two judges and not more than one clerk 
sha·ll belong to the same political party or organization. 

Section 731 provides as follows: 
"731. Judges in cities and towns. In cities and towns, the councilmen shall 

be judges of election; but in case more than two councilmen belonging to the 
same political party or organization are residents of the same election precinct, 
the county board of supervisors may designate which of them shall serve as 
judge." 

Of course, the above Section, in providing that in cities and towns the coun
cilmen shall be judges of the election, means that they shall be judges in the 
precincts in which they reside, and not in some other precinct in the city or 
town. 

Section 732 provides as follows: 
"732. Judges and clerk in township precincts. In township precincts, the 

clerk of the township shall be a clerk of election of the precinct in which he 
resides, and the trustees of the township shall be judges of election, except 
that, in townships not divided into election precincts, if all the trustees be of 
the same political party, the board of supervisors shall determine by lot which 
two of the three trustees shall be judges of such precinct." 

Section 733, which pertains to the makeup or completion of t.he single election 
boards, is as follows: 

"733. Supervisors to choose additional members. The membership of such 
election board shall be malle up or completed by the board of supervisors from 
the parties which cast the largest and next largest number of votes in said 
precinct at the last general election, or that one which is unrepresented." 

You will note that thls Section provides that the membership of such board 
shall be made up or completed by the Board of Supervisors, not from the parties 
which cast the largest and next largest num!Jer of votes in the state or the 
county, !Jut from the parties which cast the largest and next largest number 
of votes "in said precinct" at the last general election. There is no question 
then but that, in so far as the receiving board is concerned, it is to be made up 
of the trustees and clerk in township precincts, in so far as possible, and from 
the councilmen in cities and towns, in so far as possible. If a township pre
cinct should have two Democratic and one Republican trustee, or if it should 
have two Republican and one Democratic trustee, then those officers will act 
as the judges of the election. However, if all three of the trustees happen 
to belong to the same political party, the Board of Supervisors shall then de
termine !Jy lot which two of them shall be judges of such precinct, and the 
third member shall be chosen by the Board of Supervisors from the opposite 
political party. 

The law relative to the selection of counting boards is found in Chapter 42 
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(•f the Code of 1931. Sections 887 and 88'8 provide, respectively, for the double 
counting boards and their qualifications. Section 889 provides that the judges 
and clerks of election, as provided in existing law (meaning Chapter 40 of the 
Code of 1931), shall be known as the receiving board, and that that board shall 
supervise the casting of the ballots, and that the judges and clerks, as provided 
for in Section 887 and Section 888, shall be known as the counting board. 

Section 890 provides as follows: 
"890. Selection of counting board-duties. The counting board shall J:;e 

chosen from the two political parties casting the highest number of votes at 
the last general election. Not more than two. judges nor more than one clerk 
shall belong to the same political organization, provided that two of such 
judges shall be chosen from the political party casting the highest number of 
votes at the last preceding general election. The receiving board shall per
form all the functions of judges and clerks of election as now provided by law 
except as to counting and certifying the vote as by this chapter provided." 

It will be noted that this Section just quoted is not explicit in its terms as 
to whether or not the ·largest number of votes shall mean in the state, the 
county, or the precinct. However, in view of the fact that the judges are being 
picked for a precinct and not for a county or a state, and in view of the further 
fact that Section 733, which applies to the single election board or receiving 
board, contains the express terms, "in said precinct," we can only say that the 
Legislature intended that the same rule should apply in Section 890; and that 
in enacting that portion of the statute, when the Legislature provided that two 
of the judges should be chosen from the political party casting the highest 
number of votes at the last preceding general election, it meant casting the 
highest number of votes in that precinct. We cannot conscientiously say that 
the Legislature intended to bind the people in each voting precinct, regardless 
of the vote in that precinct, by the vote which was cast for the head of the 
ticket in the entire state. 

There is no question but that, under Chapter 40 of the Code of 1931, the 
single election board is to be made up or completed according to the vote in the 
particular precinct, and we are constrained to the opinion that, under Chapter 
42, relative to double election boards, the counting board should also· be made 
up by the appointment of two judges and one clerk from the political party 
casting the largest number of votes in that precinct and one judge and one 
clerk from the party casting the next highest number of votes in said precinct. 

In so far as determining what is me:mt by the largest vote, we will say that 
it means the largest vote cast for the head of the ticket, which in the fall of 
1932 would have been the largest vote cast for President of the United States. 
You may wonder why we say the largest vote cast for the President of the 
United States, rather than Governor of the State of Iowa, in view of the last 
paragraph of Section 546 of the Code of 1931. It will be noted, however, that 
Section 546 applies only to the number of signatures on nomination papers, 
and has nothing to do with judges and clerks of election. For that reason, 
we are of the opinion that the only proper method of determining which party 
had the largest number of votes is by ascertaining the vote for the head of the 
ticket. 

COUNTY: MUNICIPALITY: PO\\'ER TO LI::\1IT AMOUNT TO COVER COST 
OF EXA:VIINATION OF RECORDS: "The statutes of this state fix the per 
diem and provide for the allowance of exp~Cnses for the examiners. The cost 
of an examination of a certain county will differ in different years. vVe 
knew of no authority under the statute for the State Auditor to adopt rules 
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and regulations fixing the amount of expense that shall be allowed to per
sons employed by the State of Iowa." 
April 19, 1934. Auditor of State, Des Moines, Iowa: We acknowledge receipt 

of your letter of recent date, in which you ask for an opinion on the following: 
"1. In view of the prQvisions of Sections 125 and 126 of the Code of 1931, 

as amended by Chapter 7, Section 8 of the Acts of the 45th General Assembly, 
has any county or municipality the power to limit the amount that will be 
paid to cover the cost of an examination of that county or municipality's 
records? In other words, can a county or municipality by appropriation limit 
said cost?" 

Chapter 7, Section 8, of the Acts of the Forty-fifth General Assembly provides 
as follows: 

"Sec. 8. Section one hundred twenty-six ( 126), Code, 1!l31, is repealed and 
the following enacted in lieu thereof: 

... '126. Upon payment by the state of the per diem and expense aforesaid, 
the auditor of state shall at once file with the warrant-issuing officer of the 
county, school or municipality whose office was examined, a copy of the 
vouchers so paid by the state, and thereupon said warrant-issuing officer shall 
at once draw his warrant for said amount on the general funds of his county, 
school or municipality in favor of the auditor of state, which warrant shall 
be placed to the credit of the general fund of the state.' " 

In view of the wording of the above enactment, it is the opinion of this office 
that when the State of Iowa pays the per diem and expense for examination 
of the accounts of a county, municipality or school district, and has filed with 
the proper warrant-issuing officer of said county, municipality or school dis
trict a copy of the voucher so paid by the state, the warrant-issuing officer has 
only one choice, that is, to draw his warrant for the amount of the voucher 
on the general fund of his county, municipality or school district, in favor of 
the Auditor of State, and forward the same to the said Auditor of State. 

The statutes of this State fix the per diem and provide for the allowance of 
expenses for the examiners. There is no question but that the cost of an ex
amination of a certain county will differ in different years. 

"2. Has any governing body of a political division the right to state that 
it will not pay the expenses of the examiners occupied on an audit, in view 
of Section 125 of the Code of 1931 and Chapter 7, Section 8, of the Acts of 
the 45th General Assembly, in addition to Chapter 49, Section 188, of the 
Acts of the 45th General Assembly?" 

There is no question but that, under the provisions of the statute cited in 
the above question, the governing body of the political division has nothing to 
say about it. The warrant-issuing officer is the person who issues the warrant, 
and if he refuses to do· so, an action in mandamus will lie to compel him to 
issue it. 

"3. Are we in keeping with the spirit of the law, when we establish a ruling 
that the actual and necessary expense, as mentioned in Section 49 of Chapter 
188 of the Acts of the 45th General Assembly, shall be limited to $2.00 per 
day. This $2.00 per day allowance is much less than the Board of Audit rule 
of the Comptroller's Office, and represents a saving of approximately $1.50 
over th_e average per man per day expense of 'previous years." 

i-Ve do not believe you have a right to make such a ruling. Section 49, Chap
ter 18'8, of the Acts of the Forty-fifth Regular Session, provides that the Auditor 
is authorized to employ county and municipal examiners and assistants at a 
per diem not exceeding $7.00 each, "and their actual and necessary expenses, 
while engaged in ·the performance of their duties." i-Ve do not see how you 
can limit the expense to $2.00 per day under that act. In fact, we know of no 
authority under the statute for the State Auditor to adopt rules and regula-
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tions fixing the amount of expense that shall be allowed to persons employed 
by the State of Iowa. 

ELECTIONS: CHANGE OF PARTY AFPILIATION: "Party affiliation may 
be changed in the following manner: 1. By executing the written declara
tion and filing the same with the County Auditor,. which means either 
appearing personally and presenting the declaration to the County Auditor, 
or by sending it in with some other person, or mailing it. 2. By making an 
oral declaration on the day of the primaries, when he appears and calls for 
his ballot for the purpose of voting." 
April 20, 1934. County Attorney, Nevarla, Iowa: We acknowledge receipt of 

your letter of recent date, in which you ask for an opinion on the following: 
"In making a change of party affiliation, as provided in Chapter 36 of the 

Code of 1931, is it permissible for the party wishing to make the change to 
sign a written declaration and mail it to the Auditor or send it in with some
one else, or is it necessary that the party signing the declaration appear per
sonally at the Auditor's Office?" 

Section 569 of the Code of 1931 provides as follows: 
"569. Change of party affiliation. Any elector, who, having declared his 

party affiliation, desires to change the same, may, not less than ten days prior 
to the date of any primary election, file a written declaration with the county 
auditor stating his change of party affiliation, and the auditor shall enter a 
record of such change on the poll books of the last preceding primary election 
in the proper column opposite the voter's name and on the voting list." 

It will be noted that this section does not require that the person executing 
the written declaration appear personally before the County Auditor, nor does 
it provide that he "shall" file the declaration more than ten days prior to the 
primary election. On the contrary, it provides that he "may" file the dechration 
not less than ten days prior to the election. There is nothing in the sb.tute, 
from which even an inference could be drawn to the effect that it was necessary 
for the elector to appear personally in the Auditor's Office. He has a right to 
sign the written declaration and mail it to the County Auditor or send it in 
by any other person, if he so desires. 

We also call your attention to Section 572, which is as follows: 
"572. Change of affiliation-challenge. Ariy elector whose party affiliation 

has been recorded as provided by this chapter, and who desires to change his 
party affiliation on the primary election day, shall be subject to challenge. 
If the person challenged insists that he is entitled to vote the ticket of the 
political part:\' to which he has transferred his political affiliation and the 
challenge is not withdrawn, one of the judges shall tenner to him the following 
oath: 'You do solemnly swear (or affirm) that you have in goon faith changed 
your party affiliation to and desire to be a member of the .............. party.' 
Ir he take such oath he ·shall thereupon be given a ticket of such political party 
and the clerks of the primary election shall change his enrollment of party 
affiliation accordingly.'' 

It will be noterl from the reading of the section just quoted that an elector 
may change his party affiliation on the <lay of the primary election. If he is 
challenged and desires to take an oath that he has in good faith changed his 
affiliation, he is then entitled to receive a ticket of the party, to which he 
claims to belong. 

It is, therefore, the opinion of this office that party affiliation may be changed 
in the following manner: 

1. By executing the written declaration and filing the same with the County 
Auditor, which means either appearing personally and presenting the declara
tion to the County Auditor, or by senrling it in with some other person, or 
mailing it 
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2. By making an oral declaration on the day of the primaries, when he ap
pears and calls for his ballot for the purpose of voting. 

SOLDIERS: SOLDIE"RS' RELIEF ACT: TAX EXE:\1PTION: "It is, there
fore, the opinion of this office that, in order to determine whether or not a 
soldier ·or sailor is .entitled to the benefits of the Soldiers' Relief Act or the 
tax exemption provided for in Section 6946, the dates, which should be 
considered, are April 6, 1917, and November 11, 1918." 
April 21, 1934. State Bonus Board, Des Moines. Iowa: "\Ve acknowledge 

receipt of your letter of April 17th, in which you ask for an opinion on the 
following: 

"Are soldiers, sailors and marines, who enlisted between the signing of the 
Armistice on November 11, 1918, anrl the si;:!;ning of the Peace Treaty on July 
2, 1921, considered to be veterans of the World War, to the extent that they 
are entitled to benefits from the County Soldiers' Relief Fund, and also entitled 
to exem11tion from taxation?" 

It is generally conceded that the date, on which the World War ended, was 
November 11, 1918. To now extend that date to July 2, 1921, for the purpose 
L'f assisting persons, who enlisted after November 11th and were sent to Gcr
mc:.ny in the Army of Occupation, would raise a lot of questions relative to 
the merits of cases where soldiers claimed that they enlisted for the purpose 
vf being sent to the Army of Occupation, but were sent to the Philip11ines or 
Central America, instead, or even sidetracked in some army camp in the United 
States. 

It is, therefore, the opinion of this office that, in order to determine whether 
or not a soldier or sailor is entitled to the benefits of the Soldiers' Relief Act or 
the tax exemption provided for in Section 6946, the dates, which should be con
sidered, are April 6, 1917, and November 11, 1918. 

SOLDIERS' RELIEF COM:VUSSION: BOARD OF SUPERVISORS: CARE OF 
GRAVES OF DECEASED SOLDIERS: "It is the duty of the Board of 
Supervisors of each county to appropriate and pay a sum sufficient to pay 
for the care of the lots on which the soldiers and sailors are buried. It has 
no right to pay for anything, except for the current year. Section 5396-a1 
does not mean that the trustees of the cemetery are entitled to receive pay 
for the care of graves from the Soldiers' Relief Fund or general fund of the 
county, if the graves are being maintained in some other manner." 
April 21, 1934. Executive Secretary, Bonus Board. Des llfoin.es, Iowa, We 

wish to acknowledge recei11t of your letter of April 17th, in which you ask for 
an opinion on the following questions: 

"1. Is it mandatory upon the Board of Supervisors or Soldiers' Relief Com
mission to pay for the care of graves of deceased soldiers or sailors of the 
United States, when bills for the same are not presented during the current 
year?" 

We believe this matter is covered by Section 5386-a1 of th0 Code of 1!>31, 
which provides as follows: 

"5396-al. Maintenance of graves. The board of supervisors of the several 
counties in this state shall each year, out of the general funrl or solrliers' relief 
fund of their respective counties, appropriate and pay to the owners of, or to 
the public board or officers having control of cemeteries within the state in 
which any deceased soldier or sailor of the United States is buried, a sum suffi
cient to pay for the care and maintenance of the lots on which they are so 
buried, in any and all cases in which provision for such care is not otherwise 
made." 

It will be noted from the reading of the section just quoted that it is the 
duty of the Board of Supervisors of each county to a]J}JrozH·iate and pay a sum 
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sufficient to pay for the care and maintenance of the lots on which the sol
diers and sailors are buried. The Board, however, has no right to pay for 
anything, except for the current year. There is no legal excuse for asking the 
Board to pay for something in the year of 1934, which should have been paid 
for during the past fife or six years, and thereby take all of. the Soldiers' Relief 
Fund for that one item, and thereby cripple the fund to such an extent that 
the Commission could not grant relief to indigent soldiers and sailors during 
the current year. 

"2. Is it mandatory, under Chapter 273, Section 5396-a1 of the Code of 1931, 
for the Board of Supervisors or Soldiers' Relief Commission to pay for the care 
of all graves not otherwise provided for, when the deceased left an ample 
estate or has relatives financi.llly able to provide care?'' 

Of course, we realize that the purpose of Section 5396-a1 is to insure the 
proper care for all soldiers' and sailors' graves. However, in many instances, 
the purchase price of the lot in the cemetery carries with it a sufficient sum to 
insure the care of graves. In other instances, the relatives of the deceased have 
provided and are providing for the care of these graves. When graves are 
neglected, the Board of Supervisors should appropriate a sufficient sum to care 
for them. They should not, however, pay for the care of graves, when they 
are being cared for in any other manner. The section does not mean that the 
trustees of the cemetery are entitled to receive pay for the care of those graves 
from the Soldiers' Relief Fund or general fund of the county, regardless of 
the fact that the graves are being maintained in some other manner. The 
section provides that such appropriation shall be made in all cases, in which 
provision for such care is not otlrerwise made, and we believe it means just 
that and nothing more. 

CANDIDATE FOR COUNTY ATTORNEY: QUALIFICATION: NOT CO:.W
PLETED LAW COURSE: A young man who has not taken the bar and 
has not yet completed his law course can become a candidate for county 
attorney and hold the office in case he is elected if he is duly admitted to 
the bar before the se~ond secular day in January of the first year of the 
term for which such officer was elected. · 
April 26, 1934. County .Attorney, Boone, Iotca: I have your letter of April 

24th in which J:OU ask my opinion upon the following proposition: 
"Can a young man who has not yet completed his law course and who has 

not taken the bar become a candidate for county attorney and hold the office 
in case he is elected?" 

Section 5179 of the 1931 Code provides: 
"County attorneys shall be qualified electors of their respective counties, 

duly admitted to practice as attorneys and counselors in the courts of this 
state as provided by law. * * * * *." 

Section 1045 of the 1931 Code of Iowa provides as follows: 
"Each officer, elective or appointive, before entering upon his duties as such, 

shall qualify by taking the prescribed oath and by giving, when required, a 
bond, which quafification shall be perfected, unless otherwise specified, before 
noon of the second secular day in January of the first year of the term for 
which such officer was elected." 

County officers shall all qualify before noon of the second secular day of 
January of the first year of the term for which they were elected. Therefore, 
the qualification test comes at the time the officer presents himself to take 
the oath of office. If, at that time, he is fully qualified, he may talte the oath 
0t office and serv~> 
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There are a number of instances where senior law students have become 
candidates for county attorney in the primary before they were admitted to 
the practice of law and who later were admitted to practice before they were 
elected and before they took their oath of office. It appears that a law student 
is taking quite a f-ew chances if he becomes a candid~te before he knows 
whether or not he can qualify for the office. However, that is a personal matter 
with the individual and I see nothing in the law to prevent such a person from 
becoming a candidate for the office. 

Hence, it is the opinion of this Dep:utment that the law student may !Jecome 
a candidate for the office of county attorney but must be duly admitted to 
the bar prior to noon of the second secular day in January of the first year 
of the term for which such officer was elected. 

NO'.VIINATION PAPE'RS: Where a Congressional District is composed of six 
counties, the signatures required may all come from one county, !Jut the 
percentage should be figured on the total vote of the party in the entire 
Congressional District. 
April 26, 1934. Secretm·y of State, Des Moines, Iowa: You have requested 

an opinion from this Department upon the following proposition: 
"In a congressional district composed of six counties is it necessary for a 

candidate in the primary to get 2 per cent of the voters of his party, as shown 
by the last general election, in each of the one-half of the counties in sairt 
district in order to place the candidate's name on the ballot in the primary 
election?" 

As I understand the facts in the particular case, the candidate has in the 
aggregate 1 per cent of the total vote of his party in such district and also in 
the aggregate 2 per cent of the total vote of his party in three counties which 
is one-half of the counties in the district but that the candidate does not have 
2 per cent of the voters in each of the three counties to his nomination papers. 

A similar question was presented to the Attorney General's office on Febru
ary 28, 1912, upon which there is an Attorney General's ruling which appears 
in the Report of Attorney General of Iowa from 1911-1912 on pages 5SS and 
589. This opinion is as follows, to-wit: 

A. D. Nye, Treasurer, 
Bedford, Iowa. 

Dear Sir: 
Yours of the 25th instant addressed to the attorney general has been referred 

to me for reply. 
Your questions are: 
"First. In a senatorial district composed of two counties, is it necessHy to 

get signers in both counties on a nomination paper to place a candidate's name 
on the ballot at the primary election? 

"Second. Do signatures on nomination papers necessarily have. to be written 
In ink?" 

Subdivision 2 of Code Supplement Section 1087-a10 provides: 
"If for a representative in congress, district elector, or senator in the general 

assembly in districts composed of more than one county, by at least two per 
centum of the voters of his party, as shown by the last general election, in at 
least one-half of the counties of the district, and in the aggregate not less than 
one per centum of the total vote of his party in such district, as shown by 
the last general election." 

Hence, it follows that your first interrogatory should be answered in the 
negative. However, the signatures should aggregate not less than one per 
centum of the total vote of the party in both counties of the district. 

The statute seems to be silent on the question of whether or not the nomi-
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nation paper should be signed in· ink. Hence, I am of the opinion that this 
interrogatory should also be answered in the negative. 

Yours very truly, 
C. A. Robbins, Assistant Attorney General. 

It is apparent that it was the legislative intent to have the candidate secure 
at least 1 per cent of the total vote of his party in such district as shown by 
the last general election. In other words, the legislature intended that, in 
order to place a candidate's name on the primary ballot, he must secure a 
certain number of signers to his petition. If the candidate secures the total 
number of signers required in one county of the district, it would be sufficient. 
It is not required that the candidate secure 2 per cent of the voters in each 
of the three counties, which is one-half the number of counties in this con
gressional district. 

It is, therefore, the opinion of this Department that, if the candidate has 
in the aggregate not less than 1 per cent of the total vote of his party in such 
district as shown by the last general election, he has met the requirements of 
Section 546 of the 1931 Code of Iowa and is, therefore, entitled to have his 
name placed upon the ballot as such candidate in the coming primary election. 

AUDITOR OF STATE: STATE EXAMINERS: PUBLIC OFFICES: "The ex
aminer should scrutinize carefully all of the official acts and should examine 
all documents and papers, so that when his examination is completed and his 
report made, it will not be based upon any suspicions that he might have 
but upon a true set of facts as he found them to exist. He has the right to 
examine all checking accounts, check books, etc." 
April 26, 1934. A.nditor of State, Des Moines, Iowa: We acknowledge re

ceipt of your letter of April 25th, in which you ask for an opinion on the 
following: 

"Does this department have the authority to instruct the state examiners to 
insist on inspe~ting and examining all checking accounts, check books, check 
registers and cancelled checks, used and regularly kept in the various county 
and municipal offices incident to the public business regularly conducted in 
said office, during the course of any authorized examination of the condition 
of said office?" · 

In answering your question, we believe that we have only to cite to you 
Sections 4 and 5 of Chapter 7 of the Acts· of the 45th Regular Session of the 
General Assembly. Section 4 provides that the examiners shall have the right, 
while making said examinations, to examine all papers, books, records and 
documents of any of said officers, and shall have the right, In the presence of 
the custodian or his deputy, to have access to the cash drawers and cash in the 
official custody of such officer, and a like right, during business hours, to 
examine the public accounts of the county, school or city in any depository 
which has public funds in its custody pursuant to the law. 

Section 5 provides in substance that the examination slnll be without notice 
to the office examined, and that inquiry shall be made as to the financial con
dition and resources of the county, school or city, relative to the cost price 
for improvements and material; whether the county, school or city authorities 
are complying with the law; and whether the accounts and reports are being 
accurately kept. 

The purpose of this examination is to ascertain for the benefit of the public 
just what the financial condition of the county is and just how the offices are 
being managed and the funds handled. It follows that the examiner should 
be very careful and thorough in making his examination. He wants to know 
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exactly everything that is going on in the office, so far as the handling of the 
funds is concerned, not necessarily for the purpose of finding fault, but for 
the purpose of giving advice. He may find that a public official is handling 
funds in a way that is in violation of law, and yet that his intentions are abso
lutely good and that he has not lost any of the money. If it is apparent to 
the examiner that such is the case, he naturally will want to give the official 
the proper advice concerning the method of handling the funds and wherein 
his present method is wrong. Such advice should be given as constructive 
criticism and should be received in the same manner and not looked upon by 
the official as meddling or fault-finding. 

On the other hand, it is possible that a public official can switch funds for 
the purpose of covering up defalcations. These things have been done not 

·only by public officials but by b:mkers, and so artfully that, upon examination, 
the defalcation was not discovered for several years. In fact, the writer of 
this opinion has had recent experience, in which a series of embezzlements 
had been occurring almost monthly for a period of four years without being 

· discovered. 
For the reasons stated, it is, therefore, only natural that, in making an 

examination, the examiner should scrutinize carefully all of the official a-~ts 

and should examine carefully all documents and papers, so that when his 
ex?.mination is completed and his report made, it will not be based upon any 
suspicions that he might have but upon a true set of facts as he found them 
t0 exist; that he, therefore, has the right to examine all checking accounts, 
check books, check registers and cancelled checks, used and regularly kept 
in the various county and municipal offices incident to the public business 
conducted in said office. 

TAXATION: USED CARS: "If the used car dealer is operating these useJ 
cars under his U. D. license as of January 1, 1934, they are to be assessed 
as personal property. If, however, he places individual license plates, other 
than U. D. plates, on the second hand cars, the assessor then has no right, 
power or authority to consider them as personal property and assess them 
as such." 
April 28, 1934. County Attorney, Sioux City, Iou:a: We wish to acknowl

edge receipt of your letter of recent date, in which you ask for an opinion on 
the following: 

"1. Are used cars, owned by used car dealers and operated under a U. D. 
license on January 1, 1934, to be assessed as personal property? 

"2. If such cars are assessed as personal property to the used car dealer, 
is he then entitled to a refund, if he sells the car sometime during the year of 
1934 and said car is licensed at the time of the sale?" 

You call attention in your letter to two cases, No. 42085 and No. 42153 E'quity, 
which were tried in Polk county, in which cases the court ordered the assess
ments cancelled. Although it is impossible to determine from the reading of 
the decree, a copy of which you enclosed with your letter, whether or not 
these cars were being operated under a U. D. license or whether they bore 
individual license plates, we have read the petitions, which were filed by the 
plaintiffs, and we find that in each of those cases the cars, which were assessed 
as personal property as of January 1, 1927, and .were at that time owned by 
the used car dealers, were being operated on individual license plates and 
not under U. D. license. Under such set of facts, there is no question but that 
the District Court was correct in its ruling. We do not find wh~re any court 
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has passed on the exact questions submitted by you. However, we are convinced 
that had the facts in the above numbered cases been as submitted by you, 
the ruling of the District Court of Polk county would have been the opposite 
of what it was in those two cases. 

Section 4888 of the Code of 1931 provides as follows: 
"48"88. Dealers and manufacturers-fee. Every person manufacturing or 

dealing in motor vehicles, including used motor vehicles, may instead of re'S· 
istering each motar vehicle, make an application for a general distinctive 
number for the motor vehicles owned or controlled by such manufacturer, 
dealer, or used car dealer. On the payment of a registration fee of twenty-five 
dollars, such application shall be registered in the office of the department." 

The above quoted section is the law which authorizes the use of a de:tler's 
license or U. D. license. Section 4900 of the Code of 1931, as amended by 
Chapter 76, Section 2, of the Acts of the 45th General Assembly, Regular 
Session, provides that licensed used car dealers, having on hand February 1st 
of any year for sale or trade used motor vehicles, upon which the license fee 
in this state for the previous year has been paid, may operate such motor 
vehicles as provided by Section 4888" above quoted. This section, however, 
merely gives the used car dealer the right to operate the motor vehicles upon 
the highways under his U. D. license. It has nothing to do with taxation. 
Except for the provisions of Section 4900, the used car dealer could not operate 
his motor vehicles after February 1st of any year, without putting indivirlual 
license plates on the cars. 

The next section provides that he shaii list with the County Treasurer those 
cars upon which the license fee for the current year is not paid. 

Section 4927 of the Code of 1931 provides as foiiows: 
"4927. Fees in lieu of taxes. The registration fees imposed by this chapter 

upon motor vehicles, other than those of manufacturers and dealers and used 
car dealers, shall be in lieu of all taxes, general or local, to which motor 
vehicles may be subject." 

The section just quoted is the one which calls for a construction. To us, 
It is so plain and so clearly worded that we cannot understand how. anyone 
could possibly misconstrue it. It provides that the registration fees imposed 
by Chapter 251 upon motor vehicles, other than those of manufacturers, dealers 
and used car dealers, shall be in lieu of all taxes, general or local, to which 
motor vehicles may be subject. Without the exemption furnished by this 
section, all motor vehicles would be subject to taxation as personal property in 
the hands of the owner thereof. This section specifically exempts motor 
vehicles from taxation, when owned by anyone except a manufacturer, dealer 
or used car dealer, and, of course, when the individual license fees imposed by 
Chapter 251 have been paid. It, therefore, follows that if a dealer or used 
car dealer has on hand on January 1, 1934, either new or second-hand cars, 
if those cars have been licensed by him individually and not under his dealer's 
license, or U. D. license, they are not to be assessed as personal property or 
merchandise. However, if they are new cars and have not been licensed, but 
are being operated under the dealer's license, they are to be assessed as per
sonal property. The same rule governs, in so far as used cars are concerned. 
If the used car dealer is operating these used cars under his U. D. license 
as of January 1, 1934, they are to be assessed as personal property. If, how
ever, he places individual license plates, other than U. D. plates, on the second 
hand cars, the assessor then has no right, power or authority to consider them 
as personal property and asse~s them as such. 
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Our attention has been called to the fact that if the car is assessed as per
sonal property as of January 1, 1934, and if on April 1, 1934, the used car 
dealer disposes of the car by sale and an individual license plate is at that 
time placed ·on the car and the individual license fee paid, it amounts to double 
taxation. Speaking in a strict legal sense, and following the rules laid down 
almost unanimously by the courts of this country, this does not amount to 
double taxation. Double taxation means to tax one person twice on the same 
property, while other persons in the same community, owning like property 
under similar conditions, are only being taxed once. In the case of a later 
sale, it is not the used car dealer who is paying the license fee. It is the person 
who purchases the car. There is no more double taxation in this case than 
in a case where one owning real estate is assessed the full market value of the 
real estate, while a person holding a mortgage on that real estate has the 
mortgage assessed to him for the full value as moneys and credits. The same 
thing is true, if a grocer owning a stock of merchandise gave someone a 
mortgage on his stock of goods, the stock of merchandise would naturally be 
assessed as personal property to the merchant, and he would be required to 
pay the tax on that merchandise, while the mortgage would be assessed as 
moneys and credits to the holder thereof, who would in turn be required to 
pay the tax on the mortgage. 

In the case referred to by you, the used car dealer, if he is operating the 
motor vehicle under his U. D. license and not under separate individual license 
plates, is taxed on the value of that car as personal property. \Vhen he later 
disposes of the car, the purchaser thereof must pay a license fee before he is 
permitted to operate the motor vehicle on the public highways. 

In conclusion, we should again call your attention to the fact that if the 
dealer or used car dealer, having automobiles on hand on the last day of 
December, 1933, registered those cars for 1934 by paying the individual license 
fees for each car and procuring individual license plates, such cars cannot then 
b~ assessed as personal property or merchandise, because the payment of the 
individual license fee is iJ;J. lieu of all other taxes. 

OLD AGE PENSION ACT: SENATE FILE NO. 42, EXTRA SESSION, FORTY
FIFTH GENERAL ASSEMBLY: PAY:\'IENT OF TAX BY NURSES AND 
INTERNES AT BROADLAWNS POLK COUNTY PUBLIC HOSPITAL: A 
student nurse employed in the Broadlawns Polk County Public Hospital must 
pay the tax as provided in Section 34 of the act. Internes employed in said 
hospital must also pay said tax. 
April 28, 1934. County Attomey, Des Moines, Iowa: This will acknowledge 

receipt of your letter of the twenty-fifth instant, in which you request the 
opinion of this Department on the following questions: 

1. Is a student nurse employed in the Broadlawns Polk County Public Hos
pital an employee within the meaning of Senate File No. 42, Acts of the Extra 
Session of the Forty-fifth General Assembly, the old age pension law, wherein 
it creates a liability on the part of the hospital in the payment of the old age 
pension tax for the student nurses? 

2. Is an interne employed by the Broadlawns Polk County Public Hospital 
termed an employee within the meaning of Section 34 of Senate File No. 42, 
Acts of the Extra Session of the Forty-fifth General Assembly, the old age 
pension law, in that the s:J.id hospital Is liable for the old age pension tax 
assessed against the interne? 

You state: 
Student nurses pay $35.00 tuition upon entrance into the hospital and are 

given a regular course of instruction covering a period of three years. They 
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are allowed room and board for the first eight months, room and board plus 
an allowance of $5.00 for the next four months and the next two years room 
and board plus an allowance of $10.00 per month. At the completion of the 
course they are graduated and receive a diploma. 

In the case of internes, in order to be entitled to practice in the state, it is 
necessary that an interneship be served for a period of one year in some hos
pital credited for the training of internes. During the time they serve in such 
capacity, they receive $45.00 per month. 

Please be advised that it is the opinion of this Department that the provi
sions contained in Section 34 of Senate File No. 42, Acts of the Extra Session 
of the Forty-fifth General Assembly, the old age pension act, in whiGh it is 
stated: 

"Any person, firm, association or corporation, including municipal corpora 
tions and special charter cities, having in their employ continuously for a 
period of thirty days or more any resident ·of this state and who is a citizen 
of the United States, and to whom this act applies and who has not paid the 
tax provided for in this section, shall de~luct s1id tax from the earnings of 
such employee and deliver to such employee a receipt for said collection and 
remit same to the treasurer of state, together with a report showing the amount 
and name of the person from whom collected; and the treasurer of st<J.te shall 
credit said tax as other taxes provided for in this section and act, and report 
to the county treasurer of the county from which such remittance was received, 
giving the name of the employee and the amount of such tax collected; and 
when said report has been received by the county treasurer, he shall credit 
such person on his books with said payment. Any employer failing to collect 
and so report said tax shall be liable therefor. As a condition for obtaining 
assistance under this act and from this fund, satisfactory proof shall be fur
nished to the Board or Commission that the applicant for said aid has paid 
all taxes due to said fund. Any one who becomes in arrears more than three 
( 3) years on this tax for any year shall forfeit all claim to old age pensions 
provided for herein." 
would apply in both of the questions submitted in that in the case of a student 
nurse, while she does pay a tuition, yet she receives pay for services in some 
form and in the instant case, receives her room and board for the first eight 
months and the last four months of the ye1r, in addition to this, she receives. 
$5.00 per month, so that during the year she not only receives the ·room and 
board but does receive some compensation. 

In answer to your second question, will say that as the interne receives 
compensation for his services during the year, that part of Section 34 of the 
act under consideration above quoted would apply. 

FISH AND GAME Co:\IMISSION: NEW LICENSE REQUIREMENT PROVI
SION WITH REFERENCE TO AGE: POSSESSIOX OF HUNTING LICENSE: 
The question would be as to what age the applicant was at the time he 
applied for the license. The fact that the license holder would reach the age 
of sixteen years during the time for which the permit was issued would not 
necessitate the taking out of a new license. 
May 1, 1934. Fish anfl Game Commission. Des Moines, Iowa: This will 

acknowledge receipt of your letter of the sixteenth ultimo, in which you re
quest the opinion of this Department on the following question: 

Under the new license requirement provision, persons under the age of six
teen years are required to be in possession of a hunting license and the fee 
for the same is $1.00. Persons sixteen yens of age or over are required to 
be in possession of a hunting license which requires a fee of $2.00. 

A junior or a person un1ler the age of sixteen, at this time, desires to pur
chase a hunting license, fee for which would be $1.00, but during the license 
year he will attain the age of sixteen. 

Will he be required to purchase the $2.00 hunting license at the time he 
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becomes sixteen years of age, will the $1.00 license purchased at this time carry 
him through the entire license year, or, if he should purchase the $2.00 license 
at this time, would that be in accordance with the law which provides for the 
fees to be charged? 

Please be advised that it is the opinion of this Department that the question 
would be as to the age of the applicant at the time he applied for the license. 
The fact that the license holder would reach the age of sixteen years during 
the time for which the permit was issued would not necessitate the taking 
out of a new license. 

OLD AGE PENSION BILL: SENATE FILE NO. 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: PAYMENT OF TAX BY MEN WORKING UNDER 
FEDERAL CONTRACT PROVISIONS: Men employed under the federal 
contract provisions shall pay said tax. (Case of Booth & Olson, Contractors, 
Sioux City, Iowa.) · 
May 1, 1934. Old Age Assistance Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the twenty-eighth ultimo, with enclosure 
of letter from Booth & Olson, Contractors, Sioux City, Iowa. You request the 
OIJinion of this Department on the following question: 

Booth & Olson are engaged in highway commission work. How can they 
withhold the old age assistance head tax, as provided in Senate File No. 42, 
Extra Session, Forty-fifth General Assembly, from the wages of men working 
under the federal contract provisions? A provision is made that there shall 
be no deductions from the men's wages. 

It would be our opinion that the provisions with reference to no deductions 
from the men's wages would refer to matters of a different nature. It would 
apply in situations where a percentage of their wages might be sought by 
agencies or persons seeuring them their positions. Said provision would also 
apply in the case of garnishments or levies on their wages. The thought of 
the federal government is, as we view it, that this money should be given to 
these people without any deductions. However, the pension collection is a 
state law and is for the benefit of the wage-earner and it would bB our opinion 
that it would come under another head and that the deduction could be made 
by the contractor without interfering, in any way, with the spirit and intent 
of the federal provisions in this matter. 

OLD AGE PENSION BILL: SENATE FILE NO. 42, EXTRA SESSION, 45TH 
GENERAL ASSE:\1BLY: ASSISTANCE CONFINED TO RESIDENTS OF 
EACH COUNTY OR STATE-WIDE PROPOSITION: The assistance is a state-

. wide proposition wherein the receipts from any of the ninety-nine counties 
can be used for assistance in any county, and does not have to be confined 
to the receipts of each county for its own residents. 
:\fay 1, 1934. State Comptroller, Des Moines, Iowa: This will acknowledge 

receipt of your letter of the twenty-third ultimo, in which you request the 
opinion of this Department on the following question: 

"In Senate File 42, Acts •f the 45th General Assembly in Extra Session, Sec
tion 37-a provides: 

'There shall be kept on file in the State Comptroller's office an itemized 
record of all receipts and disbursements showing the money received from 
each county and the assistance granted to each county. A summary of the 
said record shall be compiled and published at the end of the tax year.' 

"Should the assistance be confined to the receipts of each county for its 
own residents or is it a state-wide proposition wherein the receipts from any 
of the ninety-nine counties can be used for assistance in any county?" 

It is the opinion of this Department that the intent of the legislature in 
enacting Senate File No. 42, Extra Session, Forty-fifth General Assembly, was 



IMPORTANT OPINIONS 519 

to make this a state-wide proposition and no county would be limited in assist
ance to its citizens in the amount raised in such counties. A state commission 
has been set up to administer the affairs of the ninety-nine counties and the 
assistance can be granted in any part of the state. Furthermore, under Sec
tion 34 of this act, a creation of the old age pension fund is authorized and 
the expenditures provided for are from said fund and not from any of its 
ninety-nine component parts. 

OLD AGE PENSION BILL: SENATE FILE NO. 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: PURCHASE OF SUPPLIES: PURCHASE OF 
RECEIPT FORMS: The purchase of supplies necessary for the listing of 
those liable for the old age assistance tax is an item of county expense. The 
expense of purchasing the receipt forms to be used by the county ,treasurer 
to the individual taxpayers is an item of county expense. 
May 1, 1934. Olcl Age Assistance Commission, De.~ Moines. Iowa: This will 

acknowledge receipt of your request of this date for the opinion of this Depart
ment on the following question: 

"Is the purchase of supplies necessary for the listing of those liable for the 
old age assistance tax; also, the expense of purchasing the receipt forms 'to 
be used by the county treasurer to the individual taxpayers, an item of county 
expense or an expense of the old age assistance commission?" 

Please be advised that, in the opinion of this Department, expenditures of 
the type which you have set out in the question above stated would be a part 
of the routine work of the county officers the same as in the collection of other 
taxes except motor vehicle license fees. We are informed that the forms of 
the treasurer's receipts have been approved by the Auditor of State's office and 
are known as Iowa Official No . .1019. 

In keeping with Senate File No. 42, we would construe that the doing of 
this work by the county officers and the furnishing of the proper forms to 
expedite the collection of this tax and the· work necessary to accomplish this 
result would be a part of the duties of such county officers. 

SALES. 
May 2, 1934. Superintenrlent of Secm·ities Department, Des Moine·S, Iowa: 

Replying to your letter under date. of the 16th, written by Mr. Kenderdine, 
re selling plan as illustrated in a brief attached to your letter, beg leave to 
advise you as follows: 

We were, at first blush, inclined to the opinion that the Alpha Distributors, 
Inc., were attempting to sell stock on the installment plan, and therefore would 
naturally have to qualify under Chapter 392 of the Code. However, as we read
the plan, we find that the purchaser on each occasion that he makes a monthly 
payment, makes a new, distinct and independent purchase. It must be a new, 
distinct and independent purchase, because the security is set aside immedi
ately, or within two business days following the purchase, for the benefit of 
the purchaser, and the security immediately begins to draw any dividends 
paid from the income on this security. This security, even though it be a 
fractional certificate, is actually set aside for and in behalf of the purchaser 
who made the monthly payment. In other words, one monthly payment may 
buy ten shares, whereas the next monthly payment may buy only nine and a 
fractional shares, and the next monthly payment may buy ten and a fraction 
shares, all depending upon the prevailing market price at the time the monthly 
payment is received. 
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Furthermore, as we understand it, if any purchaser desires to desist from 
paying these monthly payments, he has a right to do ::;o, and the company will 
return to him the shares or certificates that his payments have purchased, 
together with any excess cash tint may be set aside to his credit, over and 
above enough to buy a certain fractional certificate. They do deduct some 
funds out of these certificates purchased to take care of the expenses of under
writing the original contract. 

This form of contract is somewhat different from an installment contract .. 
An installment contract provides for the absolute purchase of a certain num
ber of shares, being one distinct purchase and paid for on monthly payments 
until the entire certificate or number of shares contracted for are paid for, 
and no delivery can be made until all installments have been paid. 

We therefore conclude that the proposed operating plan of the Alpha Dis
tributors, Inc., would not come under installment sales provided for in Chapter 
392 but are sales which should be supervised by your department. 

BEER BILL: H. F. 336, EXTRA SESSION, 45TH GENERAL ASSEMBLY: 
PLATTED AREA: NOT RECORDED: ISSUANCE OF BEER PERMIT: 
The platted area adjoining the city of Boone, which was platted in June, 
1931, though not recorded, would meet the requirements of Section 8 of 
House File No. 336, Acts of the Extra Session of the Forty-fifth General 
Assembly, so that the board of supervisors could issue a permit for the sale 
of beer. 
May 5, 1934. County Attorney, Boone, lo1ca: This will acknowledge receipt 

of your request of this date for the opinion of this Department on the follow
ing question: 

Does a platted area adjoining the city of Boone, which was platted in June, 
1931, though not recorded, meet the requirements of Section 8 of House File 
No. 336, Acts of the Extra Session of the Forty-fifth General Assembly, so that 
the board of supervisors could issue a permit for the sale of beer? 

Please be advised that it is the opinion of this Department in accordance 
with Section 8 of the act under consideration that the wording of that part 
of the section which is as follows: 

"Power is hereby granted to boards of supervisors to issue, at their discretion, 
class 'B' and 'C' permits in their respective counties in villages platted prior 
to January 1, 1934, * * * *." 
is to the effect that the area must be platted and in the instant case, the area 
has been platted. Such plat is in existence at the present time. The fact as 
to whether or not the same were recorded would not be the controlling factor 
in this matter. We would construe that the provisions of this section of the 
act have been met by reason of the fact that this area has been platted. 

BEER BILL: H. F. 336, S. S., 45TH GENERAL ASSEMBLY: . SECTION 8 
THEREOF: PLATS: Section 8 applies simply to the plat being on file, 
and makes no provision with reference to auditor's plat. Villages, such as 
you suggest, would meet the requirements of said section. 
May 7, 1934. County Attorney, Cedar Rapids, Iowa: This will acknowledge 

receipt of your letter of the twentieth ultimo, in which you request the opinion 
of this Department on the following proposition: 

"Our Board now has an application for the issuing of a class 'B' permit, 
under House File No. 336, Acts of the Extra Session of the Forty-fifth General 
Assembly, for a place located at the outskirts of Cedar Rapids, and upon in
vestigation it is found to be in an auditor's plat platted in 1924 under the 
provisions of Section 832 of the Supplement of the 1913 Code, now Section 62\J3 
of the Code. The effect of platting under this section has been construed in 
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the case of Parrot vs. Thiel, 117 Iowa, page 392, and we were inclined to give 
this opinion that such a platting would not constitute the territory included 
a village within the meaning of subsection 4 of Section 5623 of the Code of 
1931. The applicant insists, which is true, that there are a collection of dwell
ings and business places in the territory included in the plat, which would 
constitute a village in the common law definition of a village, and asks us to 
get the opinion of your office on the following question: 

"Would a platting by the auditor under the provisions of Section 923 of the 
Code Supplement of 1913 fulfill the requirements of the beer law to constitute 
the territory inc! uded a village?" 

Please be advised that it is the opinion of this Department that, as Section 8 
of the act under consideration states that the board of supervisors may at 
their discretion issue class "B" and "C" permits to villages platted prior to 
January 1, 1934, the same applies simply to the plat and the question as to 
whether or not it is an auditor's place, done under the law for tax purposes, 
or whether or not it is prepared by the people owning the property and filed 
in the recorder's office is not the controlling question. But if a village, such 
as you suggest, is platted as lots, streets, alleys, etc., it would meet with the 
provisions of the section under consideration. 

We are of the opinion that the case of Parrot vs. Thiel, 117 Iowa, 392, is not 
in point in this matter. 

ACROBATIC FLYING: LOWER PLANE: SECTIONS 8338-c7 AND 8338-c7 
12c, CODE OF IOWA, 1931: The Secretary of State does not have the power 
to issue a waiver for acrobatic flying under a height of fifteen hundred 
(1,500) feet. No waiver would be issued by any official. 
May 7, 1934. Iowa Aeronautics Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the twenty-seventh ultimo, with reference 
to the following question: 

Section 8338-c7, Code of Iowa, 1931, states that "no flight under one thousand 
feet shall be made over any open-air assembly of persons except with the con· 
sent of the Secretary of State. Such consent 'Yill be granted only for limited 
operations." Does this section have any bearing on Section 8338-c7 12c which 
states that acrobatic flying. cannot be done under a height of fifteen hundred 
feet? 

Does the Secretary of State have the power to issue a waiver for acrobatic 
flying on a lower plane as well as straight flying for air shows? 

Please be advised that it is the opinion of this Department that the Secretary 
of State does not have the power to issue a waiver for acrobatic flying under 
a height of fifteen hundred (1,500) feet. The Legislature, undoubtedly, had in 
mind and intended, because of the nature of acrobatic flying, that no waiver 
would be issued by any official. We would construe that a definite rule applies 
in the case of acrobatic flying and that the legislature specifically design1ted 
that it cannot be done under a height of fifteen hundred (1,500) feet. 

BEER LAW: HOUSE FILE NO. 336. EXTRA SESSION, FORTY-FIFTH GEN
ERAL ASSE:v!BLY: UNINCORPORATED VIL1,AGE: WOODLAWN PLACE, 
BLACK HAWK COUNTY: PLATTED ADDITIONS: By platting a piece of 
ground on \vhich the place seeking a license stands and filing that plat as 
a first addition to the unincorporated village of ·woodlawn Place, can the 
owner obtain a license? Yes. 
:\fay 7, 1934. Count)/ Attorney, ·waterloo, Iowa: This will acknowledge re

ceipt of your letter of the twenty-eighth ultimo, in which you request the opinion 
of this Department on the following question: 

Under House File No. 336, Acts of the Extra Session of the Forty-fifth Gen
eral Assembly, it is the desire of an appli~ant to receive a permit to sell beer 



522 REPORT OF THE ATTORNEY GENERAL 

in a· place adjacent to a platted, unincorporated village called Woodlawn Place, 
which is located two and one-half miles north of Cedar Falls, on U. S. High· 
way 218'. Woodlawn Place was platted and the plat filed in March, 1932. 

'By platting a piece of ground on which the place seeking a license stands 
and filing that plat as a first addition to the unincorporated village of Wood
lawn Place, can the owner obtain a license? 

Of course, as you know, the law is silent as to platted additions to villages. 
It would be the opinion of this Department from the facts submitted to us 

in your letter that the provisions of Section 8 of the act under consideration 
would be met in the situation outlined by you. 

We construe the wording of Section 8 of the act that if there is a platted 
area which would constitute a village or that has platted lots, streets, alleys, 
etc., it meets the requirements of this section. This being true, the unincor
pora'ted village of Woodlawn Place was platted prior to January 1, 1934, and 
me.ets the requirements of the act. It necessarily follows that the plat could be 
extended and the supervisors would be allowed under the act to issue a permit 
in the territory which will be included in the plat of Woodlawn Place. 

PERMANENT ENDOWMENT FUND: RE: CONSTRUCTION OF SECTION 
3926 OF THE CODE OF lOW A, 1931. 
May 8, 1934. Iowa State Board of Education, Des Moines, laze-a: We have 

your request for opinion as to the construction of Section 3926 of the Code, 
and· beg to advise you as follows: 

1. The phrase "any portion of said funds not otherwise invested" as used 
in subdivision 3 of this Code section, in our opinion, pertains to· that portion 
of the fund for investment that has not been loaned upon a mortgage as pro
vided in subdivision 1. 

2. In event any such portion not immediately required, is invested as pro· 
vide(l therein, the Finance Committee would be obliged to dispose of the 
bonds so purchased when there was a demand for a loan by one offering to 
give a mortgage as security, as provided in subdivision 1, but the Finance 
Committee would not be justified in making a sac~fice of the bonds in such 
event, but are entitled to use their good judgment as to the time of sale, and 
if, in their opinion, the rising market would be due in a very short time, they 
would be entitled to hold the bonds for such rise, so long as such holding was 
a reasonable time. If, however, there was no application for loan in which 
th.y borrower offered to secure by a first mortgage, as provided in the section, 
then the Finance Committee could retain the bonds for such time as in their 
judgment, .seemed best, and if they thought it expedient at any time, they 
could sell such bonds and invest any other bonds in the nature provided for 
in the section. 

3. In our opinion, the Finance Committee would not have the legal right 
and authority to pay a premium for such bonds. 

4. In the event there was a loss on the bonds and the permanent endow
ment fund would thereby be diminished, this loss would have to be made up 
in the same manner as any other diminishing of the permanent endowment 
fund. 

BANKS AND BANKING: PUBLIC BODIES RIGHTS IN STATE SINKING 
FUND AS TO TRUST CERTIFICATES: Depository bank must pay interest 
on 20 per cent released at once, the 40 per cent to remain on deposit, but 
restricted for a period not to exceed 3 years, but is not liable for the 40 per 
cent represented by a trust certificate. 
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;\lay 9, 1934. Gountu AttoTneu, ManchesteT. Iowa: You advise that Delaware 
county had on deposit in the State Bank of Earlville, as a duly designated 
depository bank, a certain amount of money, and that this bank went under 
Senate File 111 and has since reorganized and been released from Senate F'ile 
111, the plan of reorganization providing that 20 per cent of the deposit be 
paid at once, 40 per cent to be paid within three years, and the remaining 
40 per cent to be waived permanently, and in lieu thereof, the county to accept 
u trust certificate against the segregated fund. 

You ask upon what funds the bank must now pay the interest provided for 
in Chapter 352-D1 and Chapter 352·A1 of the Code. There is, of cour~e, no 
question but what the interest must be paid on the 20 per cent of the deposit 
that was released, at once, and there is likewise no question in regard to the 
payment of interest on the 40 per cent that was restricted for a period not 
to exceed three years, but nevertheless was to be a deposit of the bank. The 
serious question arises in regard to the 40 per cent that is now no longer a 
claim against the bank, but is a claim only against the trust fund and evi
denced by a trust certificate. 

The Acts of the Forty.fifth General Assembly were not exactly clear as to 
the right of public bodies in a reorganized bank to participate against the 
State Sinking Fund and as there might at that time have been a contingent 
liability against the bank, we held that banks must pay the interest on the 
entire deposit even though a part of the deposit was now evidenced by trust 
certificates. The Special Session, however, has completely taken care of all 
questions in regard to such participation in the State Sinking Fund, and 
House File 257 of the Extra Session, 45th General Assembly, amended the 
State Sinking Fund so as to allow public depositors in reorganized batiks to 
participate and provided a definite manner and method of participation. House 
File 231 of the Extra Session, 45th General Assembly, legalized all depositor 
agreements entered into before that date, and allows the public bodies to 
participate under House File 257. 

It is, therefore, apparent that the Legislature has done all things necessary 
to fully protect the rights of public bodies in the State Sinking Fund as to 
the amount that they do not receive on their trust certificates, and as this is 
no longer a Claim against the bank, but one against the trust fund, it is not a 
deposit within the purview of Chapter 352-D1 and Chapter 352-A1 of the Code. 

It is, therefore, the opinion of this Department that your depository bank 
must pay the interest on the 20 per cent released at once, the 40 per cent to 
remain on deposit, but restricted for a period not to exceed three years, but 
is not liable for the 40 per cent represented by a trust certificate. 

BANKS: SERVICE CHARGE FOR HANDLING ACCOUNT: COUNTY: SINK
ING FUND: "The legislature has placed the burden of paying this interest 
upon the depository bank. Therefore, it is the opinion of this Department 
that neither· the depository banks nor public bodies have any legal authority 
to enter into a contract to pay a service charge to the depository banks by 
the public bodies." 
May 8, 1934. Gountu AttoTneu, LeMrws, Iowa: We acknowledge receipt of 

your letter of April fourth, in which you ask for an opinion relative to the 
right of the county to pay a service charge to the banks for handling county 
funds. 

The questions submitted are as follows: 
1. Can the county pay out of the general fund a service charge that the bank 
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or banks would make for handling the account, so that the bank could still 
continue to pay the rate of interest required by the statute, and which would 
be payable to the sinking fund? 

Chapter 352-D1 provides for the deposit of public funds. The intent of that 
act was to require the banks to pay interest on public deposits, said interest 
to be used for the purpose of reimbursing public bodies for deposits lost in 
closed banks. This chapter makes it the duty of the local governing body to 
designate the banks, in which the funds shall be deposited, and the amount 
of money that may be deposited in each institution. It also provides that if 
none of the duly approved banks will accept such deposits under the conditions 
prescribed in said chapter, said funds may be deposited in any approved bank 
or banks conveniently located within the state. Taking into consideration all 
of the provisions of Chapter 352-D1, it is our opinion that the legislature fore
saw a possibility of some bank refusing to accept the deposits, and for that 
reason intended to and did take care of just such a situation by enacting 
Section 7420-d5, authorizing the deposits to be made in any approved bank or 
banks conveniently located within the state. 

Section 7 420-dG provides that said deposits shall draw interest at the rate 
of not less than 2 per cent per annum on 90 per cent of the collected daily 
balances, payable by the bank at the end of each month, except that for the 
months of April and October the interest rate should be 1 per cent. 

Section 7420-a13 provides as follows: 
"The failure on the part of any depository bank to pay to the county treas

urer or the state treasurer any such interest on or before the tenth day of the 
month same becomes due, shall render such bank liable for a ten per cent 
penalty on the amount of interest due and the same may be recovered by the 
state treasurer or the county treasurer." 

Hence, it is apparent from the above quoted sections of the 1931 Code of 
Iowa that it was the re:tl intent of the legislature to require the depository 
banks to pay this interest. When a deposit of public funds is made in a deposi
tory bank, a contractual relationship, in the nature of creditor and debtor, 
arises as between the public body and the depository bank. Chapters 352-D1 
and 352-A1 of the 1931 Code of Iowa are parts of this contract. In other words, 
the laws of this state with reference to the deposit of public funds and the 
state sinking fund for public deposits are parts and parcels of this contractual 
relationship. Each party to this contract is bound by said laws. It is the 
statutory duty of the depository bank to pay this interest and it is the statutory 
duty of the several county treasurers to collect the same and remit to the 
Treasurer of State. The depositing public body and the depository bank cannot 
enter into any other private contract in derogation of the laws of this state 
which apply to the deposit of public funds and the state sinking fund for 
public deposits. The depository banks of this state have been required to pay 
interest on public funds since 1898. 

Chapter 36 of the Acts of the Twenty-seventh General Assembly first pro
vided for this interest to be paid and the rate to be fixed lly agreement between 
the treasurer or board and the depository bank. Chapter 91 of the Acts of 
the Thirty-third General Assembly, in 1909, amended this section and required 
the depository banks to pJy 2 per cent interest. In addition to this interest, 
the law required the depository banks to furnish a security bond. This was 
the law until 1925 when the Legislature created the state sinking fund for the 
protection of public deposits and by this act, relieved the banks from the neces-
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sity of procuring security bonds. The depository banks have the right to use 
these public deposits for their own commercial gain. When a deposit is made, 
the title to the money vests in the depository bank but at the s~me time, the 
bank becomes indebted to the depositing public body for the amount of the 
deposit. 

The legislature has placed the burden of paying this interest upon the de
pository bank. If the bank, in turn, were permitted to charge the public bodies 
a service charge then the bank would, in fact, be requiring the taxpayers to as
sist them in paying the interest to the state sinking fund. It was not the intent 
of the legislature to place the burden of the raising of this sinking fund upon 
the taxpayers of this state. The legislative intent was to. require the bank that 
had the use of these public deposits for commercial gain to pay this interest. 
If the banks could legally make a reasonable service charge to the public 
bodies, they could also fix this service charge at the same rate as they are 
required to pay interest thereon. Such a policy would circumvent the statutes 
of this state and place the entire burden on the taxpayers to contribute to the 
state sinking fund for public deposits. There is no levy authorized by law 
whereby public bodies could raise such a fund by taxation. 

Therefore, it is the opinion of this Department that neither the depository 
banks nor public bodies have any legal authority to enter into a contract to 
pay a service charge to the depqsitory banks by the public bodies. 

2. Another question has been asked concerning whether or not the purchase 
by a county treasurer with county funds of a cashier's check or draft from a 
Sioux City b~nk, drawn on a Chicago bank, would be considered as a deposit 
in the Sioux City bank. 

Generally ·speaking, it would not be considered as such, unless the parties 
agreed that, in making such a transaction, it was to be considered as a deposit. 

3. The third question is whether or not the county is required to pay the 
2 per cent to the sinking fund, in case the governing board decided to keep 
its money in the treasurer's vault. · 

Section 7420-d1 of the 1931 Code of Iowa provides that the Treasurer of State 
and of each county, city, town and school corporation and each township clerk 
and each county recorder, auditor, sheriff, each clerk and bailiff of the municipal 
court and clerk of the district court and e:teh secretary of a school board shall 
deposit all public funds in their hands in such banks as are first approved by 
their governing boards. This statute specifically directs all such officers to 
deposit all public funds in the ·properly designated depository banks. If there 
is no available bank in their county, then they may select any other bank within 
the State of Iowa as a proper depository. However, if there is no such bank 
available within the State of Iowa, then, of course, the public bodies could not 
be required to pay this 2% interest to the sinking fund. But the officers of 
the public bodies would not be excused from liability unless they were unable 
to place such deposits in a depository bank within the State of Iowa. The in
dividual officeJ:s of such governing bodies would be personally liable on their 
bonds in case they ordered the money kept in the treasurer's vault and refused 
to deposit it in a depository bank when it is possible for them to make such 
deposits. 

Section 7420-a14 provides that the fiscal governing officers of every county, 
township, school district, city or town shall be personally liable to the sinking 
fund for any misappropriation of such interest on public balances or for with
holding the same when proper call has been made by the state treasurer as 
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herein provided. Hence, it is the duty of the governing boards of such public 
bodies to designate depository banks within their counties or within the State 
of Iowa and it is the duty of their proper officers to deposit all public funds in 
such depository banks. When the deposits are so made, then it is the duty of 
the depository bank to pay this 2% interest on public deposits. The officers 
of these public bodies will not be excused from liability in case there is a de
pository bank within the State of Iowa in which the public deposit can be 
made. 

UNIVERSITY HOSPITAL FUND: HOUSE FILE NO. 112, 45TH GENERAL 
ASSE:\IBLY: REIMBURSEMENT OF FUND OF HOSPITAL FUND FOR 
COUNTY PATIENTS. 
l\Iay 9, 1934. State Comptroller, Des Moines, Iowa: We have your request 

for an opinion as to our construction of House File No. 112 of the Forty-fifth 
General Assembly, Extra Session. 

You advise: 
Under the provisions of this bill, the University Hospital Fund is reimbursed 

by remittances from the county treasurer to the state treasurer for the over
quota of patients of the county in the University Hospital. 

You further advise: 
It is provided that when the said amount has been collected from the ·patient 

or any person legally responsible therefor, the act, at Section 9, provides: 
"After deducting the county share of such costs, the balance shall be paid 

into the state treasury to reimburse the Univ.ersity Hospital Fund." 
It is our opinion that this last provision of the act applies to each indigent 

patient within the county's legitimate quota. It does not apply to the over
quota. The county already has a record of the over-quota indigent patients 
and has paid the expenses of the same to the State Hospital Fund. Of course, 
it is then the duty of the county to collect from the individual or persons 
legally responsible for the sJ.me for the purpose of reimbursing their own 
funds. This last paragraph of Section 9 is for the purpose of collecting from 
the individual indigent or persons legally responsible for his care and mainte
nance while a patient at the University Hospital under this act, in case it is 
possible to do so. The expenses of all indigent patients cared for under this 
act within the county's legitimate quota come from the state appropriation for 
the support of the same at the State University Hospital. Of course, this fund 
should be reimbursed in case it is possible to collect the same within five years 
thereafter from the individual patient or from those legally responsible for 
his support. After the exr:enses of the collection or suits thereon are deducted 
by the counties, then the balance comes to the state for the purpose of reim
bursing this fund. 

The first paragraph of Section 9 of this act is substantially a copy of Section 
3600 of the Code of Iowa, 1931, and it was the apparent intent of the legislature 
to handle these indigent patients in the same manner as insane persons are 
handled under Section 3600, 1931 Code of Iowa. 

ELECTIONS: BRIBERY: CORRUPTION: CANDIDATES FOR POLITICAL 
OFFICES: PADS OF MATCHES: The giving and circulating of ~mall pads 
of matches containing the advertisement of candidates for political offices is 
legal. 
May 9, 1934. County Attorney, Sioux City, Iowa: I have your letter of May 

8th In which you state that you have received inquiries as to whether or not 
the giving and circulating of small pads of matches containing the advertise
ment of candidates for political office's is illegal. 
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Chapter 605 of the 1931 Code of Iowa relates to bribery and corruption in 
elections. This chapter specifically prohibits the giving or accepting of a bribe 
to influence the voters either in voting for a particular candidate or in re
fraining from casting such vote. I hardly believe that the giving away of a 
small pad of matches upon which a political advertisement appe::~rs would be 
sufficient to constitute a bribe. It appears to me that the same would be more 
iu the nature of a political advertisement. The recipient of this pad of matches 
will, no doubt, use the same for several days before the supply of matches 
thereon is exhausted. Every time this small pad of matches is so used, the 
candidacy of this particular candidate would be called to the attention of the 
voters that might be in the presence of the party who possesses this pad of 
matches. It appears to me that the object in giving this pad of matches is 
not to bribe the individual voter but to have this voter advertise the candidacy 
of the aspired for such political office. At any rate, I would not advise crim
inal prosecution upon the above set of facts. 

PERMANENT ENDOWMENT FUND: LOAN: Does the Finance Committee 
have the legal right and authority to accept Federal Farm :\lortgage Corpora
tion bonds in payment of a loan which has been made out of the Permanent 
Endowment Fund of the State University of Iowa or Iowa State College of 
Agriculture and Mechanic Arts, and interest thereon? 
May 9, 1934. Iowa State Boarcl of Education, Des Moines, Iowa: You ask 

our opinion on the following proposition: 
"Does the Finance Committee have the legal right and authority to accept 

Federal Farm Mortgage Corporation bonds in payment of a loan which has 
been made out of the Permanent Endowment Fund of the State University of 
Iowa or Iowa State College of Agriculture and Mechanic Arts, and interest 
thereon?" 

We call your attention to the following provision in the agreement to accept 
payment in bonds, which agreement is between the holder of the mortgage 
and the Federal Land Bank: 

"The interest rate on the first issue of Federal Farm Mortgage Corporation 
bonds is 3~ per cent per annum. The interest rate on subsequent bond issues 
will be fixed by the corporation at the time of issue subject to the approval 
of the Secretary of the Treasury. Bonds of the corporation are fully and 
unconditionally guaranteed both as to principal and interest by the United 
States and have the same marketability as other government bonds. They 
mature 30 years from the date of issue and are callable in not less than 10 
years from the date of issue." 

Subdivision 2 of Section 3926 of the Code provides as follo"i\:s: 
"Such Joan shall be for a term not exceeding ten years at the rate of interest 

to be fixed by said board, payable annually, and the borrower shall have the 
privilege of paying $100 or any multiple thereof on any interest paying date." 

Section 4 of the Act of July 2, 1862, 12 Stat. 504, as amended by the Act of 
:\larch 3, 1833, 22 Stat. 484 provides that all moneys derived from the sale of 
public lands donated to States and territories which may provide colleges for 
the benefit of agriculture and mechanic arts and from the sale of land scrip 
",shall be invested in stocks of the United States or of the States, or some other 
safe stocks or the same may be invested by the States having no stocks in any 
other manner after the legislatures of such States shall have assented thereto, 
and engaged that such funds shall yield not Jess than five per centum upon 
the amount so invested and that the principal thereof slull forever remain 
unimpaired." 
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This :Morrill Act was subsequently amended in 1926 and Congress provided 
then that such funds, instead of yielding not less than five percent as formerly 
provided, must yield fair and reasonable return. You will note, then, that there 
is no requirement either of the State Legislature, or by Congress, that these 
bonds yield any particular per cent, and as the Legislature has stated that the 
interest may be fixed by the Board of Education, the Board can therefore change 
any per cent requirement of yield at its will and there is no prohibition in the 
taking of these bonds then, because of interest. 

The Legislature has, however, provided that the loan shall not be for a term 
c•f exceeding ten years, this requirement being in Section 3926 of the Code and 
as hereinbefore set out, and as the acceptance provides for maturity in thirty 
years, this is in direct conflict with the statutory provision, and of course, the 
authority of your Board cannot exceed the statutory authority. 

We appreciate the fact that the State and all its Boards and Commissions 
should do everything possible to cooperate with the various governmental 
agencies in bringing relief to distressed farmers and land owners, but the 
provisions of our statutes are mandatory and inescapable, and as the Board 
ol' Education has no authority to act except in conformity with the statute, 
and the statute provides that the loan shall be for a term of not exceeding 
ten years, and the agreement with the Federal Land Bank provides that the 
loan shall be for thirty years, it is the opinion of this Department that the 
Finance Committee has no legal right or authority to invest in and accept 
Federal Farm l\Iortgage Corporation bonds in payment of a loan which has 
been made out of the Permanent Endowment Fund, but it is the further opin
ion of this Department that if the Finance Committee, prior to the time of 
accepting such ·Fed_eral Farm Mortgage Corporation bonds, has negotiated the 
sale of the bonds for the price that they have paid, or have allowed the mort
gagor therefor, and only intends holding them for such a time as to complete 
the sale, and will then turn them over at once to the purchaser of the bonds, 
then, and in such event, the Finance Committee may accept the Federal Farm 
:\Iortgage Corporation bonds in payment of a loan which has been made out 
of the Permanent Endowment Fund. 

You, of course, appreciate that the prohibition in taking these bonds by your 
Board is because of the maturity date and if the Federal Land Bank would 
agree that these bonds would mature within the ten year provision of the 
statute, then there would be no prohibition in taking these bonds. 

SCHOOLS: TEACHERS' QUALIFICATIONS: STANDARDS 01<' SCHOOLS: 
Superintendent of Public Instruction does have authority to fix standards for 
the approval of schools, and in fixing these.standards, may require minimum 
qualifications for teachers in such schools to meet standud, but cannot pro
hibit Board from hiring any teacher, or insist upon hiring a particular 
teacher, as that power is solely within the local Board, if the Board desires 
to run an unapproved school. 
i\Iay 9, 1934. Department of Pubic Instruction, Des Moint's, Iowa: We have 

your request for opinion on the following proposition: 
"Some question has arisen in reg'l.rd to the authority of the State Superin

tendent of Public Instruction to prescribe certain qnrtlifications for teachers in 
approved schools. These minimum qualifications are set out in Circular 156-a 
att:1ched hereto. These qualifications are not to prohibit Boards from hiring 
teachers tb.ey desire, but to fix ·a standard for the approval of schools by this 
Department. \Viii you please give us your opinion as to the authority exer
cised by the State Superintendent in fixing such minimum qualifications as 
set out in this circular?" 
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The law providing for the duties and powers of the Superintendent of Public 
Instruction are found in Chapter 190 of the Code. Section 3831 under this 
Chapter provides that the Superintendent shall have general supervision and 
control over schools of the State, and Subdivision 7 of Section 3832 provides 
that the Superintendent of Public Instruction shall classify and define the 
various schools under the supervision and control of the Department. As I 
understand, in making this classification of schools, the Superintendent of Pub
lic Instruction has provided certain requirements of teachers if a school is to 
be placed in a particular classification. Some of these requirements are statu
tory and others are not, and your question is, as I understand, whether in 
providing certain requirements and standards for schools, your Department is 
exceeding its authority and is exercising legislative rather than regulatory 
powers. All ministerial and executive officers possess administrative powers 
which may be termed as quasi judicial. They must exercise discretion in per
forming the duties of their office, and the only true way of exercising such 
discretion is to have certain rules by which it is exercised so that any person 
may know in advance what is to be required and may have an opportunity to 
comply with these requirements. If such discretion were not based upon pre
scribed rules, serious complaint might arise that the discretion of the adminis
trative officer was not uniform in various territories and as applied to various 
individuals. 

There is no way to classify and approve the schools and fixed standards, 
therefore, unless a yard stick is set up by which it can be uniformly done, and 
if this power is not possessed by the Department of Public Instruction, then 
it has no method by which it can follow the mandate of the Legislature and 
classify the schools. It appears to us to be very clear that the Department of 
Public Instruction does have such power and that it does not constitute in any 
sense the delegation of legislative powers. 

It is, therefore, the opinion of this Department that the Superintendent of 
Public Instruction does have the authority to fix standards for the approval 
of schools, and in fixing these standards, may require minimum quaJifications 
for teachers in such schools in order to meet the standard, but, of course, can
not prohibit the Board from hiring any teacher, or insist upon the hiring of a 
particular teacher, ·as that power is solely within the local Board, if the Board 
desires to run an unapproved school. 

SCHOOLS: TOWNSHIP: RESIDENCE OF CHILDREN-AS TO WHICH 
DISTRICT WHEN Ho:\1E IS LOCATED ON TOWNSHIP LI="E BETWEEN 
LYON AND HAMILTON TOWNSHIPS IN HAMILTON COUNTY. 
May 10, 1934. Department of Public Instr·uction, De's Moines, Iowa: You ask 

for our opinion on the following proposition: 
"A man owns a house !orated on the township line between Lyon and Ham

ilton townships in Hamilton county, Iowa. There is located on the Lyon 
township side nearly all of the living room and a porch on the ground ftoor 
and a bedroom. on the second ftoor. On the Hamilton township side, there is 
located on the first ftoor, a bed room, kitchen and wash house, and on the 
second ftoor is located a store room. This townshin line also collstitnt"s the 
bonndary line between Lyon School Township and Cairo Independent District. 
Will you please advise us in which of these two school districts will the children 
living in this home be considered as residents?" 

It is the law that as a general rule, a man will be presumed to reside where 
he exercises the right of suffrage and votes. (See Robinson vs. Charleton, 104 
Iowa, 296; In re: Colburn's Estate, 18'6 Iowa, 590) and naturally, the residence 
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of the child would follow the residence of the parent for this purpose. You 
have not, however, advised us as to the place that this man yoted so we will 
advise you as to his residence as based upon the physical facts. 

In the case of Mont Peliar vs. City Barre, 66 At!., 100, a line passed diagonally 
through a house and the Supreme Court of Vermont in that case, said: 

"In a case like this, the legal status of the building as a dwelling place must 
be determined by the location of that part of the structure most closely con
nected with the primary purposes of a dwelling." 

In an early Massachusetts case, Chenery vs. Waltham, 8 Chush, 327, the 
court held: 

"Where a dwelling house is so divided by a boundary line between two towns 
so as to leave that portion of the house in which the occupant mainly and sub
stantially performs those offices which characterizes his home (such as sleep
ing; eating, sitting and receiving visitors) in one town, he is a citizen of that 
town, and has no right to elect, reside and be taxed for his personal property 
in the other town." 

In another early Massachusetts case, Abington vs. Bridgewater, 23 Pick, 170, 
the court quoted from Lord Coke and held: 

"The occupant must be deemed to dwell in that town in which he habitually 
sleeps, if it can be ascertained in the case." 

The California Supreme Court, in the case of Gray vs. O'Banion, 138 Pacific, 
977, held that where a greater part of the dining room was in one district and 
the other rooms in the house were wholly or in a greater part in a second dis
trict, then the occupant was a resident of the second district where the greater 
part of the house was situated. 

In 20 C. J., page 70, the author states the following to be the rule and cites 
a California case in support thereof: 

"Where the line dividing two election districts, runs through an elector's 
dwelling house, he is entitled to vote in the district in which the larger portion 
of his residence is situated." 

In the case before us, it cannot be said on which side of the diagonal town
ship line is situated that part of the house which characterizes it as a home, 
as there is no complete home on either side of the line, for, on the Lyon side, 
there is a bedroom, living room and porch. Such, of course, is not an entire 
home. On the other side, there is a kitchen and bedroom, but no evidence as 
to where the stairway is located. This side clearly would not constitute that 
part of the house which characterizes it as a home. It is, therefore, apparent 
that the rules set forth in the Vermont and Massachusetts cases cannot be 
applied in this case, but that the rule cited by the author in Corpus Juris and 
in the California case, must be applied, viz.: that the ftoor space on both floors 
of the house must be measured and the district in which the larger portion of 
the residence is situated, must be deemed the residence of the occupant of the 
house and his children, and such is the opinion of this Department. 

EXPERIMENTAL FARM: STATE: LAND: STATE COLLEGE OF AGRI-
CULTURE AND MECHANIC AHTS AT A:\TES, IOWA: PHOVISIONS OF 
FEDEHAL LAND GHANT ACT OF JULY 2, 18G2, CO:Vll\IONLY KNOWN AS 
THE MOHHILL ACT: Can the state buy land for an experimental farm in 
connection with the State College of Agriculture and Mechanic Arts at Ames, 
Iowa, in accordance with the provisions of the Federal L:m<l Grant Act of 
July 2, 1862, commonly known as the Morrill Act. 
May 11, 1934. Secretary of Agric1tltttre, Des Moines, lO!ca: I have your 

request of May tenth for an opinion as to whether or not the state can buy 
land for an experimental farm in connection with the State College of Agricul-
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ture and Mechanic Arts at Ames, Iowa, in accordance with the provisions o: 
the Federal Land Grant Act of July 2, 1862, commonly known as the Morrill 
Act. 

You are advised that Chapter 13 of Title VII of the United State3 C<~de 

Annotated and amendments thereto by the national congress proville that the 
sum not exceeding ten per centum (10%) upon the amount of the grant re
ceived by any state, under the provisions of this chapter, may be expended 
for the purchase of land for sites or experimental farms whenever authorized 
by the respective legislatures of said states. The legislature of Iowa author
ized the acceptance of this land upon the terms and conditions containetl in 
the above act and this authorization is now contained in Section 4031 of the 
1931 Code of Iowa. 

You are further advised that the Iowa Agricultural College at Ames. was 
chartered in 1858 and established the following year on a farm of six hundred 
and forty ( 640) acres. On September 11, 1862, the state legislature accepted 
the grant of congress, thus obtaining for Iowa two hundred forty thousand 
( 240,000) acres of land, and conferred it on the Agricultural College at Ames, 
Iowa. The proceeds from the sale of this land became a permanent endow
ment fund for Ames College to be expended in accordance with the terms and 
conditions of the federal act. 

Section 305 of Chapter 13 of Title VII of the United States Code Annotated 
contains the provision that a sum not exceeding ten per centum (10%) of 
the amount received by the State of Iowa may be expended for the purchase 
of lands for sites or experimental farms. In case this ten per centum (10%) 
has not been used for the purpo.se of purchasing land for sites or experimental 
farms, in connection with the development of the College of Agriculture and 
Mechanic Arts at Ames, Iowa, then, of course, such sum may now be expended 
for these purposes. The state board of education should have. the complete 
record of the administration of this federal grant. This record should show 
whether or not this ten per centum (10%) has already been used for such 
purposes. Hence, I advise that this matter be taken up with the- board of 
education and their records carefully scrutinized to determine whether or not 
this ten per centum ( 10%) has already been expended. 

BOARD OF CONSERVATION: MEMBERS: SERVE WITHOUT PAY: EX
PENSE LI:\IITATION: Do the members of the board who serve without 
pay coming under the heading of employees of the state come under the ex
pense limitation of $4.00 per day? Are they classed as appointive officers? 
May 11, 1934. Boar·d of Conservation, Des Moines, Iowa: I have your request 

of May eighth in behalf of the Board of Conservation as to whether the mem
bers of the board who serve without pay would come under the heading of 
employees of the state and be governed by the $4.00 limit for expenses or 
'~hether they would be classed as appointive officers who serve without pay 
and would not be limited to the $4.00 per day expenses. 

You are advised that Section 1795 of the 1931 Code of Iowa provides as 
follows: 

"The governor shall appoint five persons who shall constitute a state board 
of conservation, the members of which shall serve without pay, except actual 
and necessary expenses." 

Paragraph 1G of Section G of Chapter 4 of the Acts of the Regular Session 
of the Forty-fifth General Assembly of the State of Iowa provides as follows: 

"Sec. 6. The specific duties of the state comptroller shall be: 
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"16. To make such rules and regulations, subject to the approval of the 
governor, as may be necessary for effectively carrying on the work of the 
Htate comptroller's office;" 

Section 8 of Chapter 4 of the Acts of the Regular Session of the Forty-fifth 
General Assembly gives the power to the Comptroller for the authorization 
of the payment of {;!aims against the State of Iowa. 

In accordance with Paragraph 16 of Section 6 of Chapter 4 of the Acts of 
the Regular Session of the Forty-fifth General Assembly, the State Comptroller 
with the approval of the Governor has adopted the following rule, which per
tains to the matter in dispute: 

"Officers and employees shall be allowed hotel and meal expenses when 
required to travel outside of the city or town of their residence, but in no 
ev.ent shall the amount thereof exceed $4.00 per day in this state. Name of 
hotel where expense is incurred must be given. Charge for breakfast will not 
be allowed when claimant leaves his residence or domicile after 7:00 A. M." 

It is apparent that Rule 6 applies to appointive officers as well as to em
ployees. 

Section 1795 of the 1931 Code of Iowa clearly states that the members of 
the Board of Conservation shall receive "actual and necessary" expenses. The 
next question that arises is: 

Who is the official that is to determine whether or not the expenses of the 
officers and employees are "actual and necessary?" 

It is obvious that this determination should not be made solely by the 
claimant. Such claimants might conscientiously feel that they were entitled 
to a suite in a first class hotel at the rate of $5.00 per day. Other claimants 
might be more expensive in their tastes, while others might be satisfied with 
a $1.50 room. Appetites of the different claimants will vary so th:~.t the price 
of meals consumed by the claimants might vary from $0.25 to $2.00 or $3.00. 
It was the intention of the legislature, in the passage and adoption of the 
Budget and Financial Control Act, to authorize the State Comptroller to decide 
as to whether or not such expenses were "actual and necessary." Necessary 
and actual expenses may vary in the different communities throughout the 
state. Any hard and fast rule as to the maximum daily expense allowable 
is bound to work a hardship on claimants in certain instances. Advantage 
may be taken of such a rule by claimants whose appetites and tastes permit 
them to actually expend less than the maximum rate allowed. Hence, no rule 
adopted by the Comptroller would work out with 100 per cent perfection. 
However, in order to facilitate the work in the Comptroller's office, Rule 6 
was adopted by the Comptroller and approved by the Governor as the proper 
rule applicable in the great majority of cases. We feel certain that, if the 
facts in the particular case would justify a daily hotel and meal expense in 
excess of $4.00, the Comptroller would be willing to approve the same. 

This rule was adopted with the purpose in mind of determining just what 
the actual and necessary daily expense for hotel and meals should be. It is 
not a case of the Comptroller adopting a rule in conflict with the statute. On 
the contrary, it is a rule adopted for the purpose of the proper administration 
and application of Section 1795 pertaining to the payment of aetna! and neces
sary expenses for the members of the Board of Conservation. 

During this period of financial and economic depression existing throughout 
the state and nation, it is hoped that the members of this board and all other 
state officers and employees will be willing to cooperate with the Comptroller 
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and the Governor in a conscientious effort to reduce the burdens of taxation, 
which have been bearing down most heavily on the people of this state. 

ELECTIONS: ABSENT VOTERS: S. F. 223: "When the ballot is delivered 
by the Auditor, it must be delivered to the voter personally in the office of 
the County Auditor, to be marked at that time, or must be mailed to the 
voter, and when the ballot is returned, it must be delivered personally by 
the voter at the office of the County Auditor or mailed to him, so that it 
will reach his office prior to election day." 
May 12, 1934. Eecretm·y of State", Des Moines, Iowa: "\Ve wish to acknowl

edge receipt of your letter of May 11th, in which you ask for an opinion on 
the following: 

"We are receiving numerous inquiries as to Senate File 223 adopted by the 
Special Session and amending the absent voter's chapter. 

"In order that the county auditors and others might be properly instructed 
in this matter, will you kindly render an opinion, setting out your interpreta
tions of each change made in this chapter by the act referred to?" 

Section 1 of Senate File 223 amends Section 927 of the Code of 1931 by 
striking s\\b-sections 1 and 2 and inserting in lieu thereof the following: 

"1. When, in the conduct of his business or due to other necessary travel, 
he expects to be absent on election day from the county in which he is a 
qualified voter. . 

"2. When, through illness or physical disability, he expects to be prevented 
from personally going to the polls and voting on election day." · 

"\Ve believe these two sections above quoted are self-explanatory. 
The effect of Section 2 of Senate File 223 is to amend Section 928 of the 

Code of 1931, so that at the present time any voter desiring to vote by absent 
voters' ballot may make application on any day, except Sunday, election day, 
or a holiday, and not more than twenty days prior to the day of election. 
Prior to this amendment, the voter could make application and vote by absent 
voters' ballot on election days. Under the law as it now reads, he cannot 
vote by absent voters' ballot on election day. 

Section 3 of Senate File 223 merely amends Section 931 of the Code of 1931 
by striking the two words, "on or," from the application, so that the appli
cation is now to the effect that the ballot will be returned to the officer 
issuing the same before election day. 

Section 4 of Senate File 223 amends Section 936 by striking therefrom the 
words, "or someone makes the request for him." Under this section as now 
amended, it is not permissible for someone else to request the application for 
the voter, even though he is absent from the county. The voter must request 
ii himself, and if he makes the request by letter after the ballots are printed, 
the Auditor may send both the application and the ballot at the same time. 

Section 5 of Senate File 223 amends Section 943 of the Code of 1931, so that 
it reads as follows: 

"The sealed envelope containing the said ballot or ballots may be personally 
delivered by the ·voter to the auditor, deputy or clerk at the office of said 
auditor or clet·k 'prim- to election day. 

"If not so delivered, said envelope shall be enclosed in a carrier envelope, 
which shall also be seeurely sealed and mailed by the voter, postage prepaid, 
to reach said auditor or clerk prior to election day." 

This means that the voter, in returning the voted ballot, may return it 
personally to the Auditor, in the case of a primary, general or special election, 
or to the oity clerk, in case of a city election, or that he may mail the same. 
However, if he mails it, it must reach the Auditor or Clerk prior to election 
day, or the vote will not be counted. 
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We might further add, relative to the voting by absent voters' ballot, that 
there are two ways in which the voter may receive a ballot from the County 
Auditor. They are as follows: 

1. Under Section 937, the officer may deliver the ballot to the qualified 
elector, who applies in person at the office of the Auditor and subscribes to the 
application, not more than fifteen days before the date of election. If the 
application is made in person by the voter, the ballot should be immediately 
marked "enclosed in the envelope," with the proper affidavit thereon, and 
returned to the Auditor at that time. This section is for the purpose of taking 
care of the voter who intends to be out of the county on election day, as pro
vided in Section 927. 

2. The other way to receive a ballot is provided for in Sections 935 and 936. 
Under Section 935, upon receipt of the application, and immediately after the 
ballots are printed, it is the duty of the Auditor to mail to the applicant, 
postage prepaid, the official ballot. However, under the provisions of Section 
93G, if the voter is absent from the county and requests the application by 
letter, after the ballots are printed, then the Auditor may sena both the 
application and ballot at the same time. 

We have explained this, in order that the voters will understand that they 
have no right to send someone to the Auditor's office to obtain a ballot for 
them. Nor do the candidates for office, or anyone for them, have a right to 
take an armload of ballots from the Auditor's office and go out over the county 
voting sick or disabled voters. The statute is so plainly worded that it would 
be impossible for us to give any other construction. We believe the law rela
tive to the absent voters' ballot was enacted for the purpose of enabling per
sons who are sick or disabled or absent from the county to exercise their right 
of suffrage. The laws certainly were not enacted for the purpose of enabling 
the candidates for office or the political p:trties to get out the vote. The right 
to vote is a privilege which belongs to the individual voter and not to the 
political parties. 

It is, therefore, the opinion of this office that when the ballot is delivered 
by the Auditor, it must be delivered to the voter personally in the office of the 
County Auditor, to be marked at that time, or must be mailed to the voter, 
and that when the ballot is returned, it must be delivered personally by the 
voter at the office of the County Auditor or mailed to him, so that it will reach 
his office prior to election day. 

ELECTIONS: WITHDRAWAL FRO:VI CANDIDACY: "There is no provisiOn 
in the law for the withdrawal of his name from the ballot at this time. 
Hence, the name of this candidate shall appear on the ballot at the coming 
primary election as a candidate for Congress from his Congressional Dis
trict." 
May 14, 1934. Secretm·y of State, Des Moines, Io1oa: I have your request 

of May 12th, by James C. Green, Deputy Secretary of State, for an opinion of 
this office with respect to the following question: 

"\Ve have a request from a candidate for Congress, who has qualified for a 
place on the primary ballot and been certified to the County Auditors, that his 
name be withdrawn. 

"I would like your opinion as to whether such withdrawal at this time is per
missible." 

Sections 542 and 548 of the 1931 Code of Iowa specifically prohibit such a 
withdrawal. Section 542 of the Code provides: 
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"A nomination paper, when filed, shall not be withdrawn nor added to, nor 
any signature thereon revoked." 

When such a nomination paper has been filed, the candidate must file an 
affidavit, stating on oath that if he is nominated and elected, he will qualify 
ns such officer. 

Section 548 of the Code provides that the Secretary of State shall, at least 
thirty days before a primary election, furnish to each County Auditor a cer
tificate under his hand and seal, which certificate shall show: 

1. The name and post office address of each person for whom a nomination 
paper has been filed in his office, and for whom the voters of said county have 
the right to vote at said election. 

2. The office for which such person is a candidate. 
3. The political party from which such person seeks a nomination." 
Under this section of the Code, it is mandatory upon the Secretary of State 

to certify to each County Auditor the name and post office address of each 
person for whom a nomination paper has been filed in his office. It then 
becomes the duty of each County Auditor to prepare the ballots accordingly. 

It appears from your request that this candidate for Congress properly quali
fied by filing his nomination papers and affidavit, and that the Secretary of 
State has already certified his name to the County Auditors as such a candi
date. There is no provision in the law for the withdrawal of his name from 
the ballot at this time. Hence, the name of this candidate shall appear on the 
ballot at the coming primary election as a candidate for Congress from his 
Congressional District. 

ELECTIONS: TIME FOR FILING AFFIDAVIT OF CANDIDATE: "It is, 
therefore, the opinion of this office that the affidavit of the candidate must 
be filed more than thirty days prior to the primary election, if he desires to 
become a candidate for a county elective office." 

May 14, 1934. County Attomey, Tipton, Iowa: We acknowledge receipt of 
your letter of :.\Jay lOth, in which you ask for an opinion on the following: 

"One of the candidates, who seeks the nomination for a county office, filed 
his nomination papers more than thirty days prior to the day fixed for holding 
the primary election, but due to an apparent misunderstanding, the affidavit 
of the candidate, required by Section 544 of the Code of 1931, was not filed. 
A day or two after the time for filing nomination papers had expired, the candi
date prepared and filed with the County Auditor an affidavit, as required by 
Section 544. This affidavit was then attached to the nomination papers previ
ously filed, but of course bears the filing stamp as of the later date. 

"The question is whether or not the affiant is a candidate for the public 
office and whether or not he can be voted for at the June primaries." 

Section 537 of the Code of 1931 provides that the nomination papers on 
behalf of a candidate for an elective county office shall be filed at least thirty 
days prior to the date fixed for holding the primary election. 

Section 544 provides that every candidate shall make and file an affidavit 
in substantially the form set out in said section. 

Section 545 provides as follows: 
"545. !\Tanner of filing affirlavit. The affidavit provided in the preceding 

section shall be filed with. the nomination papers when such papers are required; 
otherwise alone." 

This case must naturally be governed by a construction of the section of 
the statute just quoted, that is, as to the meaning of the word, "with," in the 
third line of said section. The word, "with," as therein used, certainly means 
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more than filing the affidavit in the same filing case with the nomination 
papers. Nomination papers are filed, when they are stamped, "filed," and 
entered in the office of the County Auditor. We are, therefore, of the opinion 
th::tt the construGtion to be pl~ced on Section 545 is that the affidavit of the 
candidate must be filed in the same manner, that is, that it must be filed 
more than thirty days prior to the primary election. We realize, of course, 
that filing it one or two days late does not really inconvenience anyone. How
ever, if the rule were to be adopted by all of the County Auditors that the 
affidavit by the candidate could be filed within the thirty days, then some 
prospective candidate might file his nomination papers more than thirty days 
prior to the election, and, on the other hand, might not file his affidavit until 
after the b::tllots were printed. Certainly, Section 545 must be interpreted to 
niean more than the mere annexing the affidavit to the nomin::ttion papers 
when it is filed. 

It is, therefore, the opinion of this office that the affidavit of the candidate 
must be filed more than thirty days prior to the primary election, if he desires 
to become a candidate for a county elective office, and that if it is not so 
filed, then the voters do not have a right to vote for him at the June primary 
election, and the Auditor, therefore, has no right to place his name on the 
ballot. 

SCHOOL FUND LOANS: RE: ACCEPTANCE OF FEDERAL FARM MORT
GAGE CORPORATION BONDS IN PAYMENT OF LOAN MADE OUT OF 
SCHOOL FUND: Board has no right and authority to invest in or accept 
these bonds in payment of loan. Board may enter in arrangement whereby 
such bonds would be sold to purchaser at same price Board allowed therefor, 
and Board could then take bonds in satisfaction of mortgage for purpose of 
holding them only momentarily until they transferred them to purchaser 
and received cash therefor. 
May 14, 1934. County Attorney, Red Oak, Iowa: We have your request for 

opinion on the following proposition: 
"Montgomery county has four school fund loans which are in default. The 

owners of the land have made application to the Federal Land Bank of Omaha 
for the purpose of refinancing said loans and the land bank has requested 
that the county agree to accept bonds at par value in payment of the loan. 
Does the Board of Supervisors have the right to enter into such agreement?" 

I call your attention to the following provisions in the agreement to accept 
bonds, which agreement is between the holder of the mortgage and the Federal 
Land Bank: 

"The interest rate on the first issue of Federal Farm Mortgage Corporation 
bonds is 31j1 per cent per annum. The interest rate on subsequent bond issues 
will be fixed by the corporation at the time of issue, subject to the approval 
of the Secretary of the Treasury. Bonds of the corporation are fully and 
unconditionally guaranteed both as to principal and interest by the United 
States and have the same marketability as other government bonds. They 
mature 30 years from the date of issue and are callable in not less than 10 
years from the date of issue." 

Section 4488 of the Code of Iowa, 1931, in providing the terms of a loan of 
the school funds, states that the loan shall be for at least one and not more 
than five years, evidenced by promissory notes,. bearing not less than five per 
cent per annum, payable annually, and this being the statutory fund, the 
Board of Supervisors only has authority to act in conformity with the statute 
and you will note that the interest agreed to be paid on these bonds is much 
less than that required by statute; that the maturity date is six times that 
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required by the statute, and the statute further provides that the loan be 
evidenced by promissory notes ami mentiono no other typo uf instrument. 
'l'hese provisions of the statute are mandatory and there is no Iunger the dio
cretion in the Board of Supervisors as is noted in the case of Poweshiek County 
vs. Buttles, 70 Iowa, 246. 

We appreciate the fact that the state and all its subdivisions should do 
everything possible to cooperate with the various governmental agencies in 
bringing relief to the distressed farmers and land owners, and we are, of 
course, doing everything that is personally possible to this end, but the provi
sions of our statute are mandatory and inescapable, and your Board has no 
authority to act except in conformity with the statutes. 

It is, therefore, the opinion of this Department that your Board has no right 
and authority to invest in and accept Federal Farm Mortgage Corporation bonds 
in payment of a loan which has been made out of your school fund. It is, how- · 
ever, the further opinion of this Department that your Board may enter into 
an arrangement with some purchaser whereby -such bonds would be sold to 
the purchaser at the same price the Board allowed therefor and the Bo:nd 
could then take the bonds in satisfaction of the mortgage for the purpose of 
holding them only momentarily until they transferretl them to the purchaser 
and received cash therefor, as in such case, the Board would not be taking the 
bonds for the purpose of holding them in satisfaction of the mortgage, but 
would only be using that plan to secure cash in satisfaction of the mortgage, 
which in our opinion, they would have the authority to do. 

MOTOR VEHICLE: Construction of bill relating to operating cars on high
ways manufactured or assembled after July, 1935, equipped with shatterproof 
glass. 
May 14, 1934. Superintendent, Motor Vehicle Department, Des Moines. Iou:a: 

We have your favor of the 7th in st., in which you make the following request: 
"Will you kindly render us an opinion on the recent bill passed by the House 

and Senate, No. 18, copy of which is enclosed, stating ·whether or not this 
applies to cars already operating or merely to new cars?" 

Sections one and two of Senate File No. 18, are as follows: 
"Section 1. It shall be unlawful after January 1, 1935, to operate on any 

public highway or street, in this state, a motor vehicle registered in the State 
of Iowa, manufactured or assembled after said date, designed or used for the 
purpose of carrying passengers for hire, or designed or used for the purpose 
of carrying school children, unless such vehicle be equipped in all doors, win
dows and windshields with safety glass." 

"Sec. 2. It shall be unlawful after July 1, 1935, to operate on any public 
highway or street in this state, any motor vehicle registered in the State of 
Iowa, manufactured or assembled after said date, designed or used for the 
purpose of carrying passengers, unless such vehicle be equipped in all doors, 
windows and windshields with safety glass." 

It will be observed, each section contains this language: 
"It shall be unlawful after July 1, 1935, to operate on any public highway 

or street in this state any motor vehicle registered in the State of Iowa manu
factured or assembled ajte1· said date," unless it is equipped, etc. 

These sections appear to relate only to motor vehicles registered in Iowa 
which are manufactured or assembled after July 1, 1935, and not to cars manu
factured or assembled prior to that date. 

LIQUOR CONTROL ACT: PERMIT FEE: That the various Boards and Insti
tutions under the Boards and Commissions of the State of Iowa are not 
liable for any permit fee required to be paid under the Liquor Control Act. 
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May 15, 1934. Board oj Control, Des Moines, Iowa: We have your letter 
of May lOth enclosing correspondence of Mr. 0. S. Von Krog, Superintendent 
of Training School for Boys at Eldora, in which you inquire whether your 
Board must pay the $3.00 permit fee required in Section 21 of House File 292, 
45th General Assembly, Special Session, this being known as the Liquor Con· 
trol Act. 

As we understand, the institution uses the liquor and alcohol in the hospital 
at the Training School and therefore, are seeking a permit pursuant to Sec· 
tion 20, Subdivision B of the act. The Legislature, in providing for various 
fees is presumed not to tax the state, as nothing is gained, for it is taking 
out of one pocket and putting it in another. There is nothing in the act to 
overcome this presumption and it is, therefore, the opinion of this Department 
·that the various Boards and Institutions under the Boards and Commissions 
of the State of Iowa are not liable for any permit fee required to be paid under 
the Liquor Control Act. 

SALES TAX ACT: INTERPRETATION OF RULE, PROVIDING THAT PRICE 
MARK SHALL INCLUDE ONLY RETAIL SALE PRICE OF ARTICLE: "It 
is, therefore, the opinion of this office that the rule * * * is not in the nature 
of a law, and is further one which is reasonable and almost necessary to 
effectuate the purposes of the law." 
May 16, 1934. State Board of Assessment and Review, Des Moines, Iowa: 

We acknowledge receipt of your letter of May 2nd, in which you ask for an 
opinion on the question of whether or not your Board has authority under the 
sales act to promulgate and enforce a rule substantially as follows: 

"When any retailer shall price mark any article for retail sale and display 
or advertise the same with such price mark to the public, the price so marked 
or advertised shall inc! ude only the retail sale price of such article." 

We also acknowledge receipt of the brief, which was submitted with the 
request. This brief, however, deals more with the constitutionality of the act, 
in so far as class legislation and due process of law are concerned. The ques
tion, which really concerns your Board at the present time, is of a two-fold 
n:1ture, as follows: 

"1. Can the Legislature delegate such authority to your Board; and 
"2. How far can a Board or Commission go in promulgating and enforcing 

such rules?" 
It is a general rule, recently followed by the Supreme Court of this state 

in the case of Goodlove vs. Logan, 251 N. ·w., 39, that the Legislature cannot 
delegate its legislative power, and that any attempt on the part of that branch 
of the government to make such a delegation is unconstitutional. On the other 
hnnd, it is a well recognized principle that, although the Legislature cannot 
delegate its power to make a law, it can make a law to delegate a power to 
determine some fact or state of things, upon which the law makes or intends 
to make its own action depend. It is also a well recognized principle that the 
Legislature can delegate authority to boards and commissions to adopt rules 
and regulations for the proper execution of the law, so long as such regula
tions are merely administrative in character and relate only to the enforce
ment of the statute. 

Some of the provisions of House File No. 1, generally known as the Tax 
Revision Act of 1934, are as follows: 

"Sec. 41-a. Adding of tax. Retailers shall, as far as practicable, add the tax 
imposed under this division, or the average equivalent thereof, to the sales 
price or charge and when added such tax shall constitute a part of such price 
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or charge, shall be a debt from consumer or user to retailer until Plid, and 
shall be recoverable at law in the same manner as other debts. 

"Agreements between competing retailers, or the adoption of appropriate 
rules and regulations by organizations or associations of retailers to provide 
uniform methods for adding such tax or the average equivalent thereof, and 
which do not involve price-fixing agreements otherwise unlawful, are expressly 
authorized and shall be held not in violation of Chapter 434, Code, 1931, or other 
anti-trust laws of this state. It shall be the duty of the board to cooperate 
with such retailers, organizations, or associations in formulating such agree
ments, rules and regulations. 

"Sec. 42. Unlawful acts. It shall be unlawful for any retailer to arlvertise 
or holrl out or state to the public or to any consumer, directly or indirectly, 
that the tax or any part thereof imposed by this division will be assumed or 
absorbed by the retailer or that it will not be considered as an element in the 
price to the consumer, or if added, that it or any part thereof will be refunded. 

"Sec. 53. Powers and duties. 1. The board shall have the power and 
authority to prescribe all rules and regulations not inconsistent with the provi
sions of this act, necessary and advisable for its detailed administration and 
to effectuate its purposes. 

"2. The board may, for administrative purposes, divide the state into dis
tricts, provided that in no case shall a county be divided in forming a district." 

Section 38 of the act provides for the tax upon the gross receipts from all 
sales of tangible personal property sold at retail in this state to the consumer 
or user. It is clear under the wording of this section that the intent of the 
Legislature was to make this tax a tax on the sale to the ultimate consumer. 
This intention is carried GUt in the provisions of Sections 41-a and 42. Sec
tion 41-a specifically provides that the retailer shall, as far as practicable, add 
the tax imposed, or the average equivalent thereof, to the sales price or charge, 
and that the same shall constitute a debt from the consumer to the retailer. 

Section 42 prohibits the retailer to advertise or hold out to the public or to 
any consumer, either directly or indirectly, that he, the retailer, will assume 
or absorb the tax, or that it will not be considered as an element in the price 
to the consumer. By these two sections, the Legislature intended to put some 
teeth in the law and to lay down certain rules relative to the collection of the 
tax. Under Section 53, the State Board of Assessment and Review is granted 
authority to prescribe rules and regulations not inconsistent with the provisions 
of the act, in orrler to effectuate the purposes of the act and to carry out the 
detailed administration. 

·we believe one of the purposes of Sections 41-a and 42 is to do away with 
unfair competition, and further, to require the retailer to make it plain to the 
consumer that he, the consumer, is paying the tax. 

The question then is whether or not the rule, which you propose to adopt, 
is one which is unreasonable, or whether it is in the nature of a law. \Ve 
believe it is reasonable, and we do not believe your body is attempting to 
assume legislative powers in the promulgation of such rule. \Ve believe such 
a rule is upheld by the following authorities: 

Hubbell vs .. Higgins, 148' Iowa, 36. 
State vs. Miller, 146 Iowa, 521. 
Smith vs. State Board, 140 Iowa, 66. 
Pierce vs. Doolittle, 130 Iowa, 333. 
12 c. J., 848-852. 

The statute in this particular case does not provide for a penalty or fine for 
the violation of a rule. Hence, it differs in a most important respect from the 
statute in the Goodlove case. Nor does your rule attempt to pre_scribe or fix 
a penalty or fine for its violation. It is merely a rule, which we believe you 
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have authority to adopt, to aid you in the enforcement of the law and to assist 
in carrying out the purposes of the act. 

It is, therefore, the opinion of this office that the rule, which you propose 
to adopt and which is hereinbefore set out, is not in the nature of a law, and 
is further one which is reasonable and almost necessary to effectuate the pur
poses of the law. 

OLD AGE PENSION ACT: RE: employees of State Educational Institutions: 
Are the educational institutions responsible for collecting t3.x from employees? 
Must employees pay the tax? 
May 16, 1934. Iowa State Board of Edncation, Des Moines, Iowa: You have 

submitted the following four propositions to us in regard to the Old Age Pen
sjon: 

1. Must the employEes of the state educational institutions pay the old age 
pension tax which is to be assessed and collected prior to June 30, 1934? 

2. If your answer is in the affirmative, does it apply to students who are 
over twenty-one years of age and employed on a part-time basis, or only to 
full-time employees? 

3. Are the state e1ucational institutions responsible for collecting the tax 
from everyone who has been on the institutional staff at any time during the 
year that began July 1, 1933, or only from those who are employed during the 
month of June, 1934? 

4. Because many of the employees of the state educational institutions are 
paid on an hourly basis, and, therefore, they work only a relatively small 
amount of time during the year, must the institution collect a tax from each 
of them? 

Section 34 of the Old Age Pension Act provides in part, as follows: 
"To provide money for said fund, there is hereby levied on all persons resid

ing in this ·state and who are citizens of the United States and of twenty·one 
years of age and upwards, except inmates of state and county institutions, an 
annual tax of $2.00 * * * * any person, firm, association or corporation, in
cluding municipal corporations and special charter cities, having in their employ 
continuously for a period of thirty days or more, any resident of this state and 
who Is a citizen of the United States and to whom this act applies, and who 
has not paid the tax provided for in this section, shall deduct said tax from 
the earnings of such employee and deliver to such employee, receipt for such 
collection and remit same to the Treasurer of State together with the report 
showing the amount and name of the person from whom collected." 

It will be noted that every person residing in Iowa, who is a citizen of the 
United States and of twenty-one years or over, except inmates of county and 
state institutions must pay the tax, and that if the tax is not so paid, the 
employer is held liable therefor. You will note, however, that the employees 
who are held liable, do not include the State of Iowa, and such has been the 
former ruling of this office. 

I also call your attention to Section 35 which provides in part, as follows: 
"For the purpose of affording old age assistance commencing· November 1, 

1934, under the provisions of this act, prior to July 1, 1935, there is hereby 
levied on all persons pursuant to Section 34, a tax of $1.00 payable on or before 
July 1, 1934." 

We will therefore answer your interrogatories in the same order that you 
have stated them. 

1. Yes, if they are over twenty-one ye:HR of age, and citizenR of the United 
States. 

2. Yes, as the question of employment does not affect the individuals re
sponsible to pay the tax. 

3. The institutions under the Board of Education, being arms of the state, 
are not required as an employer to pay this tax, if the employee does not pay 
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it, as the state is not included in the definition of employer under the Old 
Age Pension Act. 

4. This is answered by No. 3, as the state, not being an employer within 
the provision of the act, is not liable for the tax of those employed by it. 

SCHOOLS: UNIVERSITY HIGH SCHOOL AT IOWA CITY: It is not a public 
high school within the meaning of the tuition law and no tuition can be 
paid for pupils attending such school by the board of a school corporation 
unless pursuant to contract provided in Section 3942 of the Code. 
May 17, 1934. Department ot Public Inst1·uction, Des Moines, Iowa: We 

have your request for opinion on the following proposition: 
"At the University of Iowa, the State Board of Education has established 

in the Department of Education a branch to promote the efficiency of the 
University in its training of teachers for the elementary and secondary schools 
of this state. This school is maintained in connection with the University and 
has a high school which is termed 'University High School.' Under the provi
sions of Sections 4275 to 4278 of the Code, it is provided among other things, 
that the pupils shall be permitted to attend any public high school. Will you 
please advise us whether this University High School is a public high school 
within the meaning of that law, and whether these sections require the board 
of a public school corporation that does not maintain an approved public high 
school to pay the tuition of a resident of school age, eligible to high school, 
who attends this University High~" 

The present high school tuition law as set out in Sections 4275 to 4278" was 
originally enacted by the Thirty-fourth General Assembly in 1911 and has 
remained in force continuously since that time without essential modifications 
or an occasional change in the tuition rate collectible. It is apparent that the 
purpose of these sections is to permit a person of school age, eligible to high 
school, who lives in a school district or school corporation that does not main· 
tain an approved high school, to attend any approved public high school that 
is maintained by the public school corporation. This particular school at the 
University of Iowa, is maintained, not by a school corporation, but by the 
State of Iowa, and therefore, if it is a district, its district would embrace the 
entire state. 

Section 3942 and the following sections of the Code provide for. entering 
into contracts with the Board of Education by the Board of Directors of a school 
district for the furnishing of instruction to pupils of the districts in these 
particular schools. They, therefore, are not public schools as that term is used 
in the code as to tuition, but are contract schools. 

It is, therefore, the opinion of this Department that the University High 
School is not a public high school within the meaning of the tuition law and 
no tuition can be paid for pupils attending such school by the Board of a school 
corporation unless pursuant to contract provided for in Section 3942 of the 
Code. 

SALARIES: Re: CHAPTER 257, 44TH GENERAL ASSEMBLY: The De
partment cannot pay salaries in excess of the amount stated, even though 
such excess payments would not exceed the total appropriation. 
May 17, 1934. "iurlito1· of State, Des Moines, Iowa: Some time ago, you re

quested an opinion on the following proposition: 
"Chapter 257 of the Forty-fourth General Assembly makes app-ropriations of 

certain sums to various departments of the state. After the amount of the 
appropriation, the Legislature has inserted the following: 'or so much thereof 
as may be necessary, to be used in the following manner:' Then following 
this is a list of the various offices under that particular Department, and the 
particular compensation to be paid to the holder of each office is set opposite 
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the various offices. May a Department pay salaries in excess of the amount 
set opposite each o!Iice, providing they do not exceed the total appropriation?" 

You will note that the Legislature has not appropriated a definite sum, but 
has set a maximum and appropriated so much of that maximum as may be 
necessary, and has further definitely provided that it must be used in a cer
tain manner, viz., a certain amount going to the holder of each particular 
office, and this is trne irrespective of whether the amount expended exceeds the 
total amount appropriated or not." 

It is, therefore, the opinion of this Department tint under the provisions of 
Chapter 257 of the Acts of the Forty-fourth General Assembly, the Department 
can not pay salaries in excess of the amount stated, even though such excess 
p&yments would not exceed the total appropriation. 

LIQUOR: BUSINESS COLLEGES: A business college docs not come within 
the meaning of the restrictions of Section 7, para;raph "B" of the Liquor 
Control Act prohibiting establishment of liquor stores or special distributors 
within 300 feet of a school or church. 
May 18, 1934. Iowa Liquor Control Commission, Des Moines, Iowa: This 

will acknowledge receipt of your communication under date of the 8th inst. 
asking for official opinion upon the following question: 

"Is as institution, privately owned and operated for private profit, in which 
bookkeeping, stenography, arithmetic, typing and kindred subjects arc taught 
and which is commonly called a commercial college or business school a school 
within the meaning of the last sentence of Section 7, paragraph "B" of the 
Iowa Liquor Control Act which reads: 'However, no liquor store or special 
distributor shall be established within three hundred (300) feet of any school 
building used for school purposes or any church used as such.'?" 

In response to your inquiry it is our opinion that a business college such as 
designated in your letter does not come within the restriction of Section 7, 
paragraph "B" of the Iowa Liquor Control Act. Our reasons follow. 

The express mandate of the statute above quoted prohibits the location of 
a liquor store within three hundred ( 300) feet of a school building used for 
school purposes or a church. In the case of Howard Townsend vs. Edward 
G. Smith, 195 N. Y., 214, 22 L. R. A. (N. S.), page 194, it was held that a 
building maintained by a hospital as a training school for nurses was not 
within the meaning of a statute forbidding traffic of intoxicating liquor within 
200 feet of a building occupied exclusively as a school house. 

In the case of In re Hering, 117 N. Y. S., 747, it was said: 
"In a law of this nature the use of the word, 'school house' has in view 

schools devoted to such general elementary and intermediate instruction as is 
adapted to the education of children and youth and not so-called schools for 
boxing, or to give instruction in dancing, or -physical culture." 

A case more directly in point is that of Granger vs. Lorenzen, 133 N. \V. Re
porter, page 259, and it was there held in an action to enjoin the rnaintenance 
of a licensed saloon within three hundred (300) feet of an institution or 
"business college" conducted by plaintiff in which he gave instruction in book
keeping, typewriting, stenography, commercial law, etc., that "school" meant 
a place for instruction in any branches of knowledge, an establishment im
parting education, also the institution or collective body of tPachers or learners 
in such place; and that, without qualification, was used as an institution for 
teaching children, and that, in view of the express exclusion of such institutions 
a~ that of plaintiff, it was not such a school as wa;; comprehended by Section 
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2859 as amended, and hence, the plaintiff was not entitled to an injunction. 
We quote the following from the court's opinion: 

"A 'school' in its broadest sense may be said to include any institution 
devoted to instruction of any kind; and in the same broad sense a 'school 
house' may be defined as a place or building used for any such purpose. But 
there are a great variety of so-called schools devoted to many special sciences 
and trades. There are schools of education in the professions of law, medicine, 
and theology; schools for painting, music, and other advanced arts; schools 
for stenography and typewriting; schools for dancing, gymnastics, physical 
culture, and boxing; and schools for almost numberless other more or less 
practical occupations. Many, if not all, of these special courses, are taken up 
by persons of mature years who have passed through the earlier educational 
training which is an essential preliminary to every avocation or vocation 
requiring intelligence, thought, or talent. All are instructive to a degree, 
but none are within the usually accepted definition of education. :\luch less 
can they be within the purview of a particular statute unless they are plainly 
specified in its terms, and still less are they to be considered within the defi
nition of 'schools' and 'school houses' as those words are ordinarily understood. 
In re Townsend, 195 N. Y., 214, 88 N. E., 41, 22 L. R. A. (N. S.), 194." 

In the light of these authorities, it is sufficiently established that a business 
college does not come within the meaning of the statute above quoted, pro
hibiting location of a liquor store within three hundred (300) feet of any 
school building used for school purposes. 

BEER BILL: HOUSE FILE NO. 336, EXTRA SESSION, 45TH GENERAL 
ASSEMBLY: SECTION 12: PRE:VIISES: SALE IN T\VO PLACES: Sale. 
would be allowed at any place on the premises described in the permit as 
long as Section 15 was complied with. 
May 19, 1934. County Attorney, Iou·a City, Io1ca: This will acknowledge 

receipt of your letter of the eighth instant, in which you request the opinion 
of this Department on the following question: 

A lodge in an incorporated town has obtained a class "B" permit under 
Section 12, House File No. 336, Acts of the Extraordinary Session of the 
Forty-fifth General Assembly, to sell beer upon the lodge premises. The lodge 
is the owner of a hall situated upon a tract of land 140x140 feet. I am informed 
that they desire to keep beer for sale in the lodge hall and in addition thereto 
have a stand with beer on tap on the grounds from which sales of beer are 
to be made to the public. In other words, there would be two places from 
which beer could be purchased at the same time, one the main lodge hall and 
the other the outside stand. 

Is such an arrangement permissible, same in effect being two places of sale 
upon one permit, although both are on the premises of the permit holder, or 
whether the lodge should be confined to sales from the lodge hall proper? 

Please be advised that it is the opinion of this Department that beer may 
be sold at any place on the premises by the class "B" permit holder as long 
as Section 15 of the act is complied with, especially with reference to "tables 
and seats sufficient to accommodate not less than twenty-five (25) persons at 
one time," in each place where it is sold and that the places where sold on 
the premises are contained in the original permit. By that we mean, by way 
of illustration, a permit granted to Lot 2 in Block 8 would allow the sale 
on any place on Lot 2, Block 8, at which place of sale tables and seats were 
provided to accommodate not less than twenty-five ( 25) persons at one time. 

BEER BILL: HOUSE FILE 336, EXTRA SESSION, 45TH GENERAL ASSE:\1-
BLY: SECTION 8: The board of supervisors can, at their discretion, reject 
and deny all applications for permits, in accordance with Section 8 of said 
act. 
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May 19, 1934. County Attorney, 1Vaukon, Iowa: This will acknowledge re
ceipt of your letter of the tenth instant in which you request the opinion of 
this Department on the following question: 

House File No. 336, adopted by the Forty-fifth General Assembly, Special 
Session, amending the beer act of 1934, provides in part as follows: 

"Power is hereby granted to boards of supervisors to issue, at their discretion, 
class 'B' and 'C' permits in their respective counties in villages platted prior 
to January 1, 1934, and to revoke same for causes herein provided, or in the 
event the place of business of the permit holder is conducted in a disorderly 
manner." 

The board of supervisors are not in favor of issuing any beer permits under 
this act. Under the foregoing provisions of the amended beer act, can the 
board of supervisors, at their discretion, reject and deny all applications for 
J?ermits? 

Please be advised that it is the opinion of this Department that the legis
lature, in using the phrase "at their discretion," intended just what was said 
and that it is a matter of discretion with the board of supervisors as to whether 
or not they will issue permits. This was done advisedly because of the diffi
culty of policing the same. Hence, if the board of supervisors, in their dis
cretion, decided not to issue any permits, they would be within their rights 
under that part of Section 8 of the act above quoted. 

OLD AGE ASSISTANCE COM:\iiSSION: PE~SION LAW: SENATE FILE 
NO. 42, EXTHAORDINARY SE'SSION, 45TH GENERAL ASSEMBLY: EM
PLOYER: RESPONSIBILITY: EMPLOYEE: SECTION 34 THEREOF. 
May 21, 1934. Old Age Assistance Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the seventeenth instant, in which you 
request the opinion of this Department on the following question: 

Section 34 of the old age assistance act provides in p:1rt as follows: 
"Any person, firm, association or corporation, including * * * *, having in 

their employ continuously for a period of thirty days or more any resident of 
this state and who is a citizen of the United States, * * * * shall dedu~t said 
tax from the earnings of such employee and deliver to such employee a receipt 
for said collection and remit same to the treasurer of state, * * * *." 

Under this provision, is an employer held responsible for withholding the 
amount of tax from a person working on a commission basis? 

Typical cases follow: 
Case 1. "This company has no salaried employees in the state of Iowa. \Ve 

are, however, represented by agents throughout the state who are paid upon 
the amount of business produced." 

Case 5!. An Implement Dealers Insurance Company. "We do our business 
the same as all other companies, through agents in the state. As such, no 
one is employed directly by us for any given period." 

Case 8. "We operate on a consignment basis through sales agents. Our 
agents in this state, handle other lines in addition to ours, all of them being 
handled on a commission basis." 

Case 4. "We employ one clerk in Iowa under salary. There are other clerks 
for whose salary our general agents are responsible, and there are also agents 
who are not paid a salary at all but who receive a certain commission on any 
policy they may write." 

There are a number of lines of business in the state operating upon the 
basis covered by these typical cases and our Commission would greatly appreci
ate a ruling so that we may advise them as to their responsibility. 

Please be advised that Section 1421 of Chapter 70, 1931 Code of Iowa, entitled, 
Workmen's Compensation, gives the following definitions: 

1. "Employer" includes and applies to any person, firm, association, or cor· 
poratlon, state, county, municipal corporation, city under special charter and 
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under commission form of government, school district, and the legal repre
sentatives of a de~eased employer. 

2. "Workman" or "employee" means a person who has entered into the 
employment of, or works under contract of service, express or implied, or 
apprenticeship, for an employer, except as hereinafter specified. 

3. The following persons shall not be deemed "workmen" or "employees": 
a. A person whose employment is purely casual and not for the purpose of 

the employer's trade or business. 
b. A person engaged in clerical work only, but clerical work shall not 

include anyone who may be subject to the hazards of the business. 
c. An independent contractor. 
·while the definitions given above are those used under the workmen's com

pensation act, yet, under Section 34 of Senate File No. 42, Acts of the Extraor
dinary Session of the F'orty-fifth General Assembly, which is the old age 
pension law, these definitions do not, in every c.1se, apply, as the legislature 
under this section of the act has designated those persons who are to be held 
for the tax in the event that the employee does not pay the same in that it 
states as follows: 

"* * * * *. Any person, firm, association or corporation, including municipal 
corporations and special charter cities, having in their employ continuously 
for a period of thirty days or more any resident of this state and who is a 
citizen of the United States, and to wllom this act applies and who has not paid 
the tax provided for in this section, shall deduct sJ.id tax from the earnings 
of such employee and deliver to such employee a receipt for said colle~tion 
and remit same to the treasurer of state, together with a report showing the 
amount and name of the person from whom collected; and the tre~surer of 
state shall credit said tax as other taxes provided for in this section and act, 
and report to the county treasurer of the county from which such remittance 
was received, giving the name of the employee and the amount of such tax 
collected; and when said report has been received by the county treasurer, 
he shall credit such person on his books with said payment. Any employer 
failing to collect and so report said tax shall·be liable therefor. * * * *." 

In answer to your Case No. 1, it would be our opinion that where an agent 
devotes all his time to the work of the company, the manner in which he was 
compensated either by commissions or salary and commissions wou..d make no 
difference. However, in the event that a company would have agents through
out the state who did not draw a salary and whose main business W!lS not 
representing this company but it was in the nature of a "side line" with the 
employee, then we do not believe that this is such a case as would necessitate 
the employer in deducting from the employees' commissions the amount of 
the head tax under Section 34 of Senate File No. 42, Acts of the Extraordinary 
Session of the Forty-fifth General Assembly. 

In answer to your Case No. 2, in the CJSe of Mallinger vs. 'Vebster City Oil 
Company, 234 N. ,V., 554, our Supreme Court, SJleaking through Justice De Graff, 
held: 

"'Independent contractor' is one carrying on independent business and con
tracting to do piece of work according to own methods, subject to employer's 
control only as _to result." 
will say that under the Iowa law, an employee is defined to be a person sub
ject to order as to hours of service and is assumed to be under supervision, 
direction and control as to methods employed. An independent contractor 
controls his hours of service, proceeds with work in accordance with methods 
of his own choosing, being held in obligation to the employer only as to results. 
Generally, on this question, see: 

Knudson vs. Jackson, 183 N. W., 391, 
Norton vs. Day Coal Company, 180 N. W., 905, 
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Pace vs. Appanoose County, 168 N. W., 916, 
Root vs. Shadbolt & :\fiddleton, 193 K. W., 634. 

In answer to your Case No. 3, will say that we believe that we have answered 
this in Case No. 1. 

In answer to Case No. 4, will say that the one clerk in Iowa, who is under 
salary, would be within Seltion 34 of the act, in our opinion. The other clerks 
who devote all their time to the business of the employer would also be within 
this section of the act and in the case of agents who are not paid a salary but 
receiYe a certain commission on any policy that they write (we assume this 
to be insurance) would in the event that they devote all their time to this 
business come within Section 34. If, however, it is simply incidental to some 
o.ther business they carry on, they would not come within the classifi~ation as 
set out in said section. 

Generally speaking, if the employment is casual in its nature and is not the 
princip::~l business of the employee, such employment would not be contem
plated with relation to the collection of the head tax as set out in Section 34 
of the act. In accordance with the cases cited herein, where the employer 
dire~ts the method, controls the hours and the employee devotes his time in 
carrying out such directions as are given by the employer and gives his time 
exclusively to the business of the employer, then such employment would come 
within the provisions of Section 34 of the act and the means by which the 
employee is compensated would not be the controlling feature but rather the 
rnture of the employment would control. 

OLD AGE PE~SION LAW: SENATE FILE 42, EXTRA SESSIO::>l', 45TH GEN
ERAL ASSE:\IBL Y: Section 11763 of the 1931 Code of Iowa does not confli~t 
with Sections 34 and 35 of Senate File 42, Extra Session, 45th General Assem
bly. Tax, as provided for in Sections 34 and 35 of the act, is not construed 
to be a debt. 
:\lay 22, 1934. Old Age Assistance Commission, Des .'\Joines. Iowa: This will 

acknowledge receipt of your oral request of the twenty-first instant, for the 
opinion of this Department on the following question: 

Our Commission has received an inquiry in which the following illustration 
is 'IJresented: 

John Jones is a married man, a resident of the State of Iowa and is the 
head of a family. He is employed by the Smith Company. On or before July 
1, 1934, he refuses to pay to the county treasurer the $1.00 provided for in 
Section 34 of Senate File No. 42, Acts of the Extraordinary Session of the 
Forty-fifth General Assembly, which is the old age pension law. Jones' salary 
is fifteen dollars ( $15.00) per week and he is paid ea~h week. 

Can his emiJloyer legally deduct the $1.00 from his wages and pay it as 
provided for in Section 34 of the act in view of the provisions of Section 11763, 
1931 Code of Iowa, which exempts wages of this nature from seizure for debt'? 

Please be advised that it is the opinion of this Department that the provisions 
of Section 11763 of the 1931 Code of Iowa do not conflict with the provisions 
of Sections 34 and 35 of Senate File No. 42, Acts of the Extraordinary Session 
of the Forty-fifth General Assembly, for the reason that we do not construe 
the p3yment in question to be in the nature of a debt. In this connection you 
are referred to the case of: 

Forest City :\Ianufacturing Company vs. Levy, (Mo.), 33 S. W. (2d), 984, 
at page 985. 

"Generally, 'tax' is not 'debt' in ordinary sense of word." 
See also: 

Collector of Taxes of City of Boston vs. Revere Bldg. (Mass.), 177 N. E., 
577, at page 578, 



IMPORTANT OPINIONS 547 

in which the court said: 
"'Tax' on realty, in its nature, is not 'debt,' but monetary burden for sup

port of government laid on owner and secured by lien on realty." 
St. Joseph L:md Company vs. MacLean, 32 Federal ( 2d), 98'4, at page 987: 

"Taxes, being in no sense contractual, are not 'debts,' which are obligations 
for payment of money founded upon contract, express or implied." 

In Re Serve! (D. C. Idaho), 45 Federal ( 2d), 660, at page 661: 
"Income taxes are not 'debts' within provisions as to proof of claim." 

St. Lucie Estate vs. Ashley, (Fla.), 141 So., 738, at page 739: 
"Tax is not a 'debt' in ordinary sense, and is not predicated on contract and 

cannot be discharged by set-off, counterclaim, or barter." 
Livesay vs. De Armond, 284 Pacific, 166, at page 168; 68 A. L. R., 422: 

"It is generally held that a tax is not a debt, and therefore an unpaid tax 
draws no interest unless legislation expressly directs a different result." 

The legislature, in enacting Sections 34 and 35 of $enate File No. 42, Ex
traonlinary Session, Forty-fifth General Assembly, states: 

"* * * *, there is lv~reby levied on all persons residing in this state and who 
are citizens of the United States and of twenty-one ( 21) years of age and 
upwards, * * * *, an annual tax of two dollars ($2.00) ." 
and further, in quoting from the section, states: 

"Any person, firm, association or corporation, including municipal corpora
tions and special charter cities, having in their employ continuously for a 
period of thirty days or more any resident of this state and who is a citizen 
of the United States, and to whom this act applies and who has not paid the 
ta.r provided for in this section, shall deduct said tax from the earnings of 
such employee and deliver to such employee a receipt for said collection and 
remit same to the treasurer of state, * * * * *; and the treasurer of state 
shall credit said tax as other taxes provided for in this section and act, * * * *, 
giving the name of the employee and the amount of such tax collected; * * "' *. 
Any employer failing to collect and so report said tax shall be liable therefor. 
* * * *" 

We set out parts of Section 34 of the act in detail to show that the legisla
ture again and again refers to this payment as a tax. 

Section 11763 of the 1931 Code of Iowa provides as follows: 
"Personal earnings. The earnings of a debtor, who is a resident of the state 

anrl the hear! of a family, for his personal services, or those of his family, at 
any time within ninety days next preceding the levy, are exempt from liability 
for debt." 

Hence, in the case of the Code section under consideration, the legislature 
had clearly in mind the exemption from a debt, and the payment, as referred 
to in Sections 34 and 35 of the act under consideration, is a tax. In accordance 
with the cases cited herein, such a tax is not construed by the courts to be a 
debt. 

OLD AGE ASSISTANCE CO:\'L\USSION: STATE OF IOWA: MUNICIPAL 
CORPORATION OR NOT: The State of Iowa being a sovereign is not a 
municipal corporation as contemplated in the use of the words "municipal 
corporation" used in Section 34 of the act under consideration. 
May 22, 1934. ·Old Age Assistance Commission, Des Moines, Iowa: This will 

acknowledge re;eipt of your request of the twenty-first instant, for the opinion 
of this Department on the following question: 

Section 34 of Senate File No. 42, Acts of the Extraordinary Session of the 
Forty-fifth General Assembly, which is the old age pension law, provides for 
the collection of a .tax and holds liable the employer if the tax is not paid and 
if he fails to collect the same and the tax is not paid by the employee. 

Do the words "municipal corporation" include the State of Iowa? 
Please be advised that it is the opinion of this Department that the State of 
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Iowa being a sovereign is not a municipal corporation as contemplated in the 
use of the words "municipal corporation" used in Section 34 of the act under 
consideration. 

McQuillin on Municipal Corporations, Second Edition, Volume I, Chapter 2, 
gives an extended definition of municipal corporations and the history and 
growth of corporations of this nature and states: 

"While the state may be in its broad sense a municipal corporation yet in 
its strict legal sense it is not." 

In this connection, we refer to several Iowa cases, among them Curry vs. 
The District Township of Sioux City, 62 Iowa, 102, at page 105, in whid1 it 
is held: 

"A municipal corporation is ctefined to be 'a public corporation created by 
government for political purposes, anct having subordinate and loc::tl powers 
of legislation; e. g., a county, town, city, etc.'" 

Also see \Yinspe:~r vs. The District Township of Holman, 37 Iowa, 542, to the 
following effect: 

"A school district township is a political or municipal corporation within 
the meaning of Article 2, Section 3 of the constitution, inhibiting such cor
porations from incurring indebterlness to any amount exceeding five per cent 
on the taxable property of the corporation." 

In the case of Iowa Railroad Land Company vs. Carroll County, 39 Iowa, 151, 
at page 166, the court states: 

"That 'municipal corporations' includes and especially refers to counties, 
school districts and cities, etc." 
and cites: 

Bouvier's Law Dictionary, title :\Iunicipal Corporations. 
2 Kent's Com., 275. 
Jefferson vs. Ford, 4 G. Greene, 367, at page 370. 
Hull, et a!., vs. Marshall Company, 12 Iowa, 142, at page 154. 
The State, etc., vs. The County of Wapello, 13 Iowa, 389, at page 404. 
Bell vs. The Railroad Company, 4 Wall., 598. 
Pendleton Company vs. Arny, 13 Wall., 297, at page 304. 

For an extended discussion of the term "municipal" as used in defining the 
word "corporation," see Hanson vs. City of Cresco, 132 Iowa, 533, at page 540: 

"The term 'municipal' as usect in defining a corporation, indicates by its 
historical meaning a corporation proper, as distinguished from a quasi cor
poration, and designates only cities and incorporatei towns which have powers 
of local self-government, and, in strictness of meaning, would not include coun
ties and school districts, although they are expressly declared by statute to 
be bodies corporate. But, in common speech, the term municipal corporations 
is used to include all public or political corporations having corporate powers.'' 
which cites the following: 

Winspear vs. District Township, 37 Iowa, 542. 
Curry vs. District Township, 62 Iowa, 102. 
Iowa Railroad Land Company vs. Carroll County, 39 Iowa, 151, at page 166. 
Powder River Cattle Company vs. Board of County Commissioners, 3 

Wyo., 597 ( 29 Pac., 361). 
State, E'x Rei., vs. Leefingwell, 54 Mo., 458, at page 465. 
Anderson Law Dictionary, 363. 
2 Bouvier, Law Dictionary (Rawle's Ed.), 453. 
(See cases collected in 5 Words and Phrases Judicially Defined, 4620.) 

Also at page 541 (132 Iowa, Hanson vs. City of Cresco) it is stated: 
"It is apparent, therefore, that in determining the meaning to be given to 

the word 'municipality' as used in the statute for the purpose of applying it to 
this case, we need not be limited to its historical meaning, but may take into 
account the intention of the Legislature for the purpose of ascertaining whether 
it was used to include townships." 
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In Webb City & Carterville Waterworks Company vs. Carterville, 153 Mis
souri, 128, at page 133, it is provided: 

"iVfunicipal corporations are created by the state for the public good. They 
exercise by delegation from the state a portion of the sovereign power. The 
principal object of their creation is to act as administrative agencies for the 
state, and to provide for the police and local government of the different locali
ties. They are charged with governmental authority, and civil, political and 
municipal duties are imposed upon them." 

It is the opinion of this Department, based on the cases cited above, that the 
State of Iowa is not a municipal corporation but that cities, towns, school 
districts, l'ounties, townships and all other political subdivisions of the state 
are municipal corporations. 

OLD AGE PENSION LAW: SENATE FILE NO. 42, ACTS OF THE 45TH 
GENERAL ASSE:\IBLY IN EXTRAORDINARY SESSION: State employees 
must pay head tax as provided for in Section 34 of the act but the State of 
Iowa is not liable as employer for the collection of the same. 
May 23, 1934. State Fish and Game' Comndssion, Des Moines, low(!: This 

will acknowledge receipt of your letter of the ninth instant in -which you re
quest the opinion of this Department on the following question: 

"Please advise this Dep:Htment if we come under the same ruling as in
dustrial firms in the matter of collection of the old age pension tax. 

"Also advise, if we do have to make the collection of this tax, if we may take 
it from the salaries paid to employees of this Department and whether or not 
the employees can be given the privilege to pay their own tax directly." 

Please be advised that it is the opinion of this Department that that part of 
Section 34 of Senate File No. 42, Acts of the Forty-fifth General Assembly in 
Extraordinary Session, which is the old age pension law, designates those 
persons who are employers and who are liable for the tax in the event that the 
employees do not pay the same and the designation is: 

"Any person, firm, association or corporation, including municipal corpora
tions and special charter cities, * * * *." 

It is the opinion of this Department th:tt the State of Iowa is not .included 
in the designation of employers who come within Section 34 of the act under 
consideration, our office having previously ruled that the State of Iowa is 
not a municipal corporation. 

However, our Department had advised other Departments who presented the 
same question as contained in your communication of the ninth instant that 
while the State of Iowa is not liable for the collection of this tax, yet it should 
be the desire of the state to cooperate in the collection of this tax in every 
way possible. 

Mr. Ryan of our office has advised the Board of Education on the same 
question and stated that the cooperation of the Board is sought and that the 
matter should be called to the attention of the employees so that they would 
pay the head tax. as contained in Section 34 of the act. Undoubtedly, the old 
age assistance commission desires the proper official to be present at the time 
the employees are paid so that the tax may be voluntarily paid and the proper 
receipt given therefor. 

SCHOOLS: TUITION AT UNIVERSITY OF IOWA AND OTHER COLLEGES 
MAINTAINED BY STATE: Which students should pay non-resident tuition"? 
May 23, 1934. Iowa State Board of Education, Des Moines. lo10a: Yon "~tc 

our opinion as to what students should pay non-resident tuition at the Uni-
versity and other colleges maintained by the state, and you refer in particular 
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to a caoc involving a :\Ir. Harry Hershey who is a student at one of the 
colleges at the University. 

This seems to be a typical example, and the facts in regard to this case, as 
I understand, are that when he first registered, he registered as a non-resident 
from New Jersey, or some eastern state. Thereafter, he remained here in 
Iowa during his summer vacation, working for a relative in Fort Madison, and 
rpturning to school the following fall. As I understand, he has voted here in 
Iowa, and now claims that he cannot be classed as a non-resident, and be 
required to pay a non-resident tuition. His parents, as I understand, still 
live in the eastern state and they have no property in this state. 

This problem is not necessarily one of residence and non-residence, for it is 
_a classification of students by the Board of Education and students of a par
ticular class are required to pay a certain tuition and students of another 
class are required to pay a higher tuition. The reason, undoubtedly, for the 
sr>-called non-resident class paying a higher tuition than the resident class is 
that the rmrents of the resident class contribute by the payment of taxes, to 
the upkeep of the University or other colleges in the state, and that by reason 
of this contribution, they pay a part of the tuition in that manner. Ordinarily, 
the so-called non-resident student pays no tax nor does his family pay any. 

It is not, therefore, a question of legal interpretation of the word "residence" 
because in determining the class in which you put these pupils, you do not 
need to look strictly to a clear definition of the legal term "residence," but 
you may define this class in any way that you choose, so long as there is no 
discrimination between members of a general class. 

"\Ve have given a great deal of time and thought to this question here in 
the office, and it is the consensus of opinion of the staff that your Board of 
Education sits as a quasi judicial body in administering the affairs of the 
various colleges under it, and may delegate certain duties to a committee, such 
as the Registration Committee, or to a Registrar, and that they then have the 
right and power to determine from all the facts submitted whether a student 
r:omes within the so-called resident class or non-resident class. 

"\Ve should call your attention, however, to the fact that there are a number 
of things that your committee or your bo:1rd may take into consideration in 
determining this, such as whether. the student has voted, or not; whether he 
h receiving any money from home, or out of the state, or whether all the 
money he is receiving is from people within the state; whether he or his 
family own any property within the state; his intentions, which may be gained, 
not only from his own word of mouth, but from written or oral statements 
made; his occupJ.tion during vacation periods and his actions generally. These, 
of course, are only evidence, and no one or all of them may be conclusive, but 
we think that where a student has first registered as a non-resident student 
and has come to this state from without the state and his home and the home 
(Jf his parents has been in some other state than the State of Iowa, then there 
is a presumption that he is in the non-resident class during the remainder of 
tlw time he is at the University or at the college that he attends, and when 
he subsequently registers, this presumption of non-resident class will prevail 
unless he produces evidence sufficient to satisfy the Registrar or Registration 
Committee that he is at the time entitled to be pbced in the resident class 
and we would suggest that the Board of Education prepare a rule or require-
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ment to this effect and place it in their catalogue so that all will be advised, 
and the foregoing is the opinion of this Department. 

SCHOOLS: RE: UNIFORM FINANCIAL RECORD SYSTK:\1: Does the 
County Board of Supervisors have legal authority to purchase this system'! 
May 23, 1934. Depa1·tment of Public Instruction, Des Moines, Jozca: We 

have your request for opinion on the following proposition: 
"Chapter 190, Acts of the 45th General Assembly, as amended by Chapter 40, 

Acts of the 45th Extra General Assembly, authorized the Superintendent of 
Public Instruction to prepare a uniform financial record system to be used in 
the public schools of the state, which system when prepared, may be printt>d 
by the State Printing Board and sold to the districts at cost, or each district 
may purchase the system wherever it sees fit. Will you please give us an 
official opinion on each of the following questions: 

1. Does the county board of supervisors have legal authority to purchase 
this uniform financial record system and distribute the same with or without 
cost to the school districts of the county? 

2. May the county superintendent purchase a supply of such system for 
resale to the school districts of his county? 

3. May the county superintendent accept ·a quantity of such system on a 
consignment basis for sale to the school districts of the county? 

4. May the county superintendent accept a shipment of such financial system 
from a commercial firm for distribution to any or all of the school districts 
of the county, the commercial firm to bill the individual districts direct?" 

"\Ve will answer these in the same order that you have stated them. 
1. Pursuant to Section 5134 of the Code, the Board of Supervisors shall 

furnish officers of the county with necessary blanks, stationery and so on. to 
discharge the duties of their respective offices, but this, of course, does not 
extend to furnishing such supplies to a county officer, to be in turn furnished 
by him to a board under his jurisdiction, and this is the same, whether they 
be furnished with or without cost, for the Board of Supervisors has no authority 
to so invest the funds of the taxpayers, and it is, therefore, the opinion of 
this Department that the County Board of Supervisors does not have the legal 
authority. 

2. Under the provisions of Section 4468 of the Code, the property of the 
County Board of Education may not act as agent for school su!lplies, and 
Section 4119 of. the Code provides that the County Superintendent shall he a 
member of the County Board of Education, and he, therefore, has no authority 
to purchase these systems for re-sale. 

3. The same prohibition would apply here, as in the two preceding inter
rogatories, and it is the opinion of this Department that the County Superin
tendent cannot accept these systems for sale even though it be on a consign
ment basis. 

4. It makes no difference that the district would be billed directly by thf' 
commercial firm, and Chapter 608 of the Code, in re.;ard to gratuities an(] tips. 
further bears out the intent of the Legislature to require public officers to 
refrain from any commercial trans:~ctions, and it is, therefore, the OJlinion 
of this Department that the County Superintendent has no such authority. 

OLD AGE ASSISTANCE TAX: P.W.A. PROJECTS: COLLECTION OF TAX 
FROM CONTRACTORS' EMPLOYEES: "It is, therefore, the opinion of this 
Department that contractors can legally deduct this tax from the wa~Ps of 
their employees, who might be engaged in the construction of projects under 
United States Government Form No. P.W.A. 51." 
May 24, 1934. United States Enuinee!' Of!i.ce. Rock Island, Illinois: You 
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request an opinion from my office as to whether or not the State of Iowa can 
require contractors engaged in P.W.A. projects to deduct the Old Age Assist
ance Tax from their employees. You also call my attention to_ Paragraph 18-b 
of the United States Government Form P.W.A. No. 51, which states· as follows: 

"* * * and there shall be no deductions or rebates on account of goods pur
chased, rent, or other obligations, but such obligations shall be subject to 
collection only by legal p1·ocess." 

According to the provisions of the Iowa Old Age Pension Act, all residents 
of the St1te of Iowa, who are citizens of the United States and twenty-one 
years of age and upwards, are required to pay this tax. The tax for the year 
1934 is $1.00 per person, and thereafter is $2.00 per person. This particular 
tax is a state obligation, the same as any other st:1te tax. Every person within 
this classification, who is able to pay, must pay this tax. 

Under Section 34 of the Iowa Old Age Pension Act, employers are directly 
charged with the responsibility of collecting this t'lx from their employees, 
who have been in their employ continuously for a period of thirty days or 
more, provided the employee is a resident of the State of Iowa and a citizen 
of the United States of America. In case the employer does not do this and 
the tax is not paid by the individual, then the employer is held liable there
for. Section 34 of this Old Age Pension Act specifically makes such employers 
agents of the St'lte of Iowa for the collection of this tax. It is a legal process 
for the collection of taxes due the State of Iowa. 

The provision in Section 18-b of United States Government Form No. P.W.A. 
51, with respect to deductions or reb1tes from employees under such projects, 
applies to private creditors. It does not in any way conflict with the Iowa 
Old Age Pension Act. It specifically provides that such collections may be 
made by legal process. The machinery for the colle~tion of this tax, as set 
forth in Section 34 of the Iowa Old Age Pension Act provides the necess1ry 
legal process for the collection of this tax. 

It is, therefore, the opinion of this Department that contractors can legally 
deduct this tax from the wag-es of their employees, who might be engaged in 
the construction of projects under United States Government Form No. P.,V.A. 
51. 

ELECTIONS: PUBLICATION OF OF'FICIAL BALLOT FOR PRIMARY ELEC
TION: "It was for this reason, we believe, that Section 551 of the Code of 
1931 was enacted, which provides for the publication of a notice of the primary 
election, and, instead of publishin~ the names of the candidates for nomi· 
nation, the Auditor must publish the names of the offices, for which candidates 
are to be nominated." 
May 25, 1934. Secretary of State, Des Moines. Iowrt: We acknowledge re

ceipt of your letter of May 25th, in which you ask whether or not the official 
b3llot for the primary election should be published. 

The chapter on primary elections does not provide for the publication of 
g ballot. It is provided, however, in that chapter that "the provisions of 
Chapters 40 and 41 shall apply, so far as applicable to all said primary elec· 
tions, except as hereinafter provided." Nevertheless, we do not believe this 
provision requires the publication of the ballots for the primary election. 

Sections 772 and 790 of the Code of 1931 are the provisions of the law 
relative to the public1tion of the ballot for the general election. It will be 
noted that Section 790 provides that the Auditor shall publish a list of all 
nominations made, as provided by law. He could not make such a publication 
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prior to the primary election, because such nominations have not been made. 
It is also true that the County Auditor would not be able to tell what is the 
official ballot to be published at a primary election, for the reason that the 
names o( the candidates for nomination are rotated on the ballot in the differ
ent precincts. Certainly, the Auditor could not be expected to publish a ballot 
to be used in each separate precinct, and, on the other hand, if he did not 
publish each one, he would not know which one of the forms to choose. It 
was for this reason, we believe, that Section 551 of the Code of 1931 was 
enacterl, which provides for the publication of a notice of the primary election, 
and, instead of publishing the names of the candidates for nomination, the 
Auditor must publish the names of the offices, for which candidates are to 
be nominated. 

SALES TAX: STATE COLLE'GE AT A:\IES: Should staff members who travel 
at expense of college, pay sales tax on me1ls? :\lust college file application 
for each department which sells products, or will one application be suffi
cient? Must Veisha collect tax on tickets? Must various student organiza
tions pay tax on purchases and sales? 
May 25, 1934. Iowa State Board of Education, Des Jloines, Iowa: We have 

your letter of recent date enclosing copy of letter from H. C. Gregg, Business 
Manager of Iowa State College at Ames, in which he makes certain inquiries 
in regard to the sales tax. We shall note the interrogatories and answers in 
the same order that you have set them forth in your letter: 

1. A number of our staff members do a cert'lin amount of traveling around 
the state at the expense of the Colle:ze. Should such members and employees 
at State Educational Institutions pay the sales tax on meals, when the expenses 
are to be paid by the state institutions? 

In our opinion, this is not a sale to the state, but a sale to an individual, 
and therefore, they are required to pay the tax. 

2. Must the Iowa State College file an applic'ltion for each department 
which sells prorlucts, or will one application be sufficient? 

It is the opinion of this Department th'lt one application is sufficient. 

3. Must the organization known as Veisln at the Iowa State College collect 
tax on tickets sold for the various entertainments and activities, such as base
ball games, evening programs, and so on? 

You advise that this is a very comprehensive affair having as its purpose, 
educational values to students who engage in the program, as well as affording 
an opportunity for students, parents and others interested, to familiarize 
themselves with the activities of an educational branch of the state. You 
further advise that there are no salaries paid anrl the proceeds are used for 
educational purposes. 

It is the opinion of this Department that if the proceeds of this program 
are used for erlucational purposes, they are exempt from the tax under the 
provision of Section 39-d of the act. 

4. Must the various student organizations at Iowa State College pay tax 
on purchases and sales? 

The exemption here is only on the gross receipts from educational, religious 
or charitable activities, where the entire amount of such receipts is expended 
for educational, religious or charitable purposes, but does not apply to the 
purchase by these various activities for their own use and benefit. 

You advise that there are a great number of student organizations on the 
campus and that in none of these are salaries paid or profits earned, but tint 
these organizations exist and are tolerated and sponsored because of their 
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educational value and that the tre::tsurer of the college is the treasurer of 
those organizations and that their ac8otmts are regularly audited by the college 
business office and they are considered a part of the regubr college program. 
I know from my own experience that in every University, there are a number 
of these organizations, some of which might very logically be said to be a 
part of the educational activities of the institution. Others are private, having 
a private and definite group who are chosen to membership, such as fraternities, 
sororities, literary societies and others of a similar nature, and for this 
reason, it is imvossible to determine in advance whether the sales of such 
organizations would be subject to the tax, but one of the essential requirements 
for such edncJ.tional activities would be that the particuhr organization must 
_be open to all the students at the institution and should not embrace only a 
few or a selected group, as such would not then be for the general educational 
purposes. 

In view of this, we cannot rule on this request at this time and I would 
suggest that at the end of the quuter, each of these various activities forward 
to the BoJ.rd of Assessment and Review, the n1me of each of these organiza
tions anrl show its activities and functions, as it is not a question that can 
be ruled on, treating them all alike. 

TAXATION: MUNICIPAL: COLLECTI0:-.1 OF PENALTY ON DELINQUENT 
INTEREST ON STREET IMPROVE:\lENT CERTIFICATES: In the case of 
street improvement certificates which are delinquent as to both princip1I and 
interest, the county treasurer is required to collect a penalty on the interest 
which is delinquent the s1me as on delinquent principal. 
:\fay 25, 1934. County A.ttorncy, Keokuk. Iowa: Your letter of the 23rd 

iust., addressed to Hon. Walter F. Maley, Assistant Attorney General, has been 
referred to me for attention. 

You enclose therewith, a letter from the Inter-Ocean Reinsurance Comrany 
and in connection with that letter you submit the following question: 

In the c1se of street improvement certificates which are delinquent as to 
l1oth principal and interest, is the county treasurer required to collect a pen
alty on the interest which is delinquent the same as on delinquent princip:tl? 

\Ve call your attention to Section 6033 of the Code which is as follows: 
"6033. Installments-payment-delinquency. The first installment, or total 

amount of assessment, if less than ten dollars, with interest on the whole 
assessment from date of levy by the council, shall mature and be payable thirty 
days from the date of such levy, and the others, with interest on the whole 
amount unvaid, annually thereafter at the same time and in the same manner 
as the l\Iarch semi-annu1l payment of ordinary taxes. Any or all instJllmcnt3 
not yet paid, together with accrued interest thereon may be paid on the due 
date of any installment. 

All such taxes with interest shall become delinquent on the first day of 
March next after their m·;turity, anrl shall bear the same interest with the 
same penalties as ordinary taxes, ani when collected the said interest and 
penalties shall be crediterl to the same fund as the said special assessment. 
nvon the payment of any inst1llment, there slPll he computed and collected 
interest on the whole assessment remaining unpaid U!l to the first day of 
Avril following." 

The third paragraph of said section provides that all such taxes 1cith inte1·cst 
shall become delinquent on the first day of March next after maturity and 
shall he1r the same rate of interest with the same penalties as ordinary taxes, 
etc. The provision that all such taxes with interest shall become delinquent 
and shall bear the same rate of interest with the same penalties as ordinary 
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taxes, surely means that both the delinquent tax and the interest thereon are 
subject to interest and penalties after they become delinquent. Had the legis
lature intended that such taxes without interest shall become delinquent and 
bear interest and penalties, the words "with interest" would have been omitted 
from their place in that paragraph of the statute. 

\Ve return to you, herewith, the letter from Inter-Ocean Reinsurance Com
pany, dated May 19, 1934. 

BANKS AND BANKING: RE: HOUSE FILE NO. 6, ACTS OF 45TH GEX
ERAL ASSEMBLY, EXTRA SESSION, which amends 7237 of the Code, 19:ll, 
which act provides: "The loss of capital stock in a bank O[lerated within 
the State of Iowa, and the making and paying of a stock assessment for the 
year such stock was assessed for taxation shall be a destruction within the 
meaning of this section." 
May 25, 1934. Superintendent of Banking, Des Moines. Iozca: You have 

asked for our opinion as to the construction of House File No. 6, Acts of the 
Forty-fifth General Assembly, Extra Session. This act amends Section 7~37 

of the Code of Iowa, 1931, and provides: 
"The loss of capital stock in a bank operated within the State of Iowa, and 

the making and paying of a stock assessment for the year such stock was 
assessed for taxation shall be a destruction within the meaning of this section." 

During the time the bank is a going concern, the taxes on the stock are 
paid by the bank, but after it is closed and placed in the hands of a receiver, 
there is no longer any fund in the bank, or in the hands of the receiver, out of 
which, such taxes can be paid, so they must necessarily be paid by the in
dividual holder. 

Prior to the enactment of the above act of the Legislature, an assessment 
would be made at the first of the year on the supposed value and the tax levied 
the following September. If subsequent thereto, the bank closed, went into 
the hands of the receiver and the statutory assessment ordered by the court 
and paid, there, was no relief to the holders of the stock and irrespective of 
the fact that his stock was worthless and he had paid the statutory assessment 
thereon to the receiver, he was still required to pay tax on the stock the fol
lowing year on the assessment during the time the bank was a going concern. 
This act of the Legislature then was enacted for the purpose of defining de
struction of capital stock in a bank and to provide for remission by the Board 
of Supervisors of the taxes in event of such destruction. The making and 
paying of the stock assessment as provided in the act does not mean an as
sessment for taxation purposes nor the so-called assessment upon the stock
holders when the bank is a going concern, pursuant to Section 9246 of the 
Code, but means a stock assessment ordered by the court after the bank has 
been placed in the hands of a receiver. It could not possibly mean an assess
ment of the stockholders while the bank is a going concern, as the purpose of 
such assessment- is to restore value to the stock, and the stock thereafter, in
stead of being· destroyed, would be restored, but after receivership and the 
court orders assessment, it is nearly conrlusive evidence that the stock has 
absolutely no value. 

It is, therefore the opinion of this Department that if statutory assessment 
i3 levied on the stockholders of a bank which has been closed and been placet! 
in the hands of a receiver, and such statutory assessment so orcleretl by the 
court, has been paid during the year that the stock was assesse<l for taxatitm, 
and if the taxes have not been delinquent for thirty clays at the time of the 
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payment of such statutory assessment to the receiver, the said stock shall be 
deemed destroyed according to Section 7237 of the Code, and the Board of 
Supervisors shall have the power to remit the taxes thereon. 

This act of the Legislature, however, went into effect on January 17, 1934, 
and as all laws that exempt persons from the payment of taxes or provide for 
a remission of tax already paid, are to be strictly construed, and as the Legis· 
lature has not provided that this shall apply to taxes levied prior to its effective 
date, it will only affect taxes that have been actually levied subsequent to 
January 17, 1934. 

BEER BILL: HOUSE FILE NO. 336, EXTRA SESSION, 45TH GENERAL 
ASSEMBLY: DISTANCE: MEASUREMENT: Relative t"o Section 12 with 
reference to 200 feet from a building used for school purposes, measurement 

·of this kind is determined by measuring the nearest point of each house to 
the other. 
May 25, 1934. Treasurer of State, Des Moine's, Iowa: This will acknowledge 

receipt of your letter of the twenty-first instant in which you request the opin· 
ion of this Department on the following question: 

Subsection f of Section 12, House File ~o. 336, Acts of the Forty-fifth General 
Assembly in Extraordinary Session, provides that the place of business for 
which a permit is sought "is not within two hundred (200) feet of a building 
used for school purposes." 

What is the method of measurement in determining such distances? 
Is it the airline distance from the nearest property line or the distance from 

the front door of one building to the front door of another building? 
While the usual traveled route would seem to be the correct way to measure 

distance and is used in the ordinary measurement of distance, such as the 
method adopted in computing mileage for witnesses and jurors, yet our Supreme 
Court has, in several instances, held that measurements of this kind are to be 
by measuring the nearest point of each house to the other and that the true 
measurement is not by the line of streets and walks but in a direct line from 
one house to another. This point was raised in the c.1se of State of Iowa vs. 
Harriet Greenway, et al., !l2 Iowa 472. In that case, tried under the Iowa 
Mulct law, the act provided that in no case shall said business be conducted 
within three hundred (300) feet of any church or school building. The case came 
up upon appeal from Mahaska County and the saloon in question was operated 
in the city of Oskaloosa. The facts showed that the Congregational church 
of that city was within three hundred (300) feet in a direct line but that It 
is more than that distance by the traveled way. Justice Rothrock, in delivering 
the opinion of the court, states: 

"Distance limits fixed in Iowa liquor laws must be measured in a direct line, 
and not by the traveled route." 

In the case of Woodring vs. Nolan, et al., 135 Northwestern 567, it is held as 
follows: 

"Under a statute, which prohibits the business of selling liquor under the 
:VIulct law within one-half mile of the place where any agricultural fair is 
being held, the distance must be me1sured in a straight line and not by the 
nearest traveled route along the streets and sidewalks." 

In this connection see also McColl vs. Rally, 127 Iowa 633, 103 Northwest· 
ern 972: 

"If a room in which sales of liquor are made is less than fifty feet from the 
premises of a property owner who does not consent, the occupant cannot by 
constructing a board partition which is fifty feet from such premises leaving 
an unoccupied space between such partition and the wall of the room render 
the consent of such property owner unnecessary." 
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This case was tried on the consent provision of the lllulct law whereby it 
was necessary to secure the consent of any property owner within fifty (50) 
feet of a saloon before the same could be operated. 

Also see State of Iowa vs. J. H. Mateer, 94 Iowa 42, in which it is held as 
follows: 

"The 'fifty feet' of the statute are measured from the very room in which 
the liquor is sold and not from the house containing the room, in cases where 
the house is and the room is not in said limit, the lease being for said room 
alone." 

While you do not ask this question, yet, undoubtedly, you may have inquiries 
concerning it in relation to the question you have submitted. The question 
now under consideration is: 

What is the meaning of school in connection with the beer law? 
In this connection we wish to refer you to In re Hering, 117 N.Y. S. 747, in 

which it is said: 
"In a law of this nature the use of the word, 'school house' Ins in view 

schools devoted to such general elementary and intermediate instruction as is 
adapted to the education of children and youth and not so-called schools for 
boxing, or to give instruction in dancing or physical culture." 

Also, see the case of Granger vs. Lorenzen, 133 Northwestern 259. In this 
case it was held in an action to enjoin the maintenance of a licensed saloon 
within three hundred (300) feet of an institution or "business college" con· 
ducted by plaintiff in which he gave instruction in bookkeeping, typewriting, 
stenography, commercial law, etc. that "school" meant a place for instruction 
in any branches of knowledge, an establishment imparting education, also the 
institution or collective body of teachers or learners in such place; and that, 
without qualification, was used as an institution for teaching children, and 
that, in view of the express exclusion of such institutions as that of plaintiff, 
it was not such a school as was comprehended by Section 28'59 as amended, 
and hence, the plaintiff was not entitled to an injunction. In quoting from the 
court's opinion: 

"A 'school' in its broadest sense may be said to include any institution de
voted to instruction of any kind; and in the same broad sense a 'school house' 
may be defined as a place or building used for any such purpose. But there 
are a great variety of so-called schools devoted to many special sciences and 
trades. There are schools for education in the professions of law, medicine 
and theology; schools for painting, music, and other advanced arts; schools for 
stenography and typewriting; schools for dancing, gymnastics, physical culture, 
and boxing; and schools of almost numberless other more or less practical 
occupations. :Vlany, if not all, of these special courses, are taken up by persons 
of mature years who have passed through the earlier educational training 
which is an essential preliminary to every avocation or vocation requiring 
intelligence, thought, or talent. All are instructive to a degree, but none are 
within the usually accepted definition of education. Much less can they be 
within the purview of a particular statute unless they are plainly specified in 
its terms, and still less are they to be considered within the definition of 
'Schools' and 'school houses' as those words are ordinarily understood." In re 
Townsend, 195 'N. Y., 214, 22 L. R. A. ( N. S.). 194. 

In the note, in connection with the last named case, starting at page 194, 
are numerous other cases bearing on this last point. 

In answer to your question with reference to the manner in which the dis
tance must be measured will say that it is our opinion, in keeping with the 
cases cited above, that the distance must be measured from the nearest point 
of each building to the other. 

However, we wish to call your attention to the last sentence of subsection 
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f of Section 12 of House File No. 336, Acts of the Forty·fifth General Assembly 
in Extraordinary Session, which provides as follows: 

"Provided, however, such area limitation shall not apply to permits in force 
on March 5, 1934, nor to renewals or transfers thereof, nor to permits in 
places located within areas now or hereafter zoned as business districts." 

BEER BILL: HOUSE FILE 336, EXTRA SESSION, 45TH GENERAL AS
SEMBLY: ISSUANCE OF PER~IIT BY BOARD OF SUPERVISORS: 
RIGHT UNDER SET OF FACTS CONTAINED HEREIN: REVOCATION 
AND TENDER OF ::\IONEY: As this is not a platted village, the board of 
supervisors would have no right to issue a permit. As the board did not 
have the right to issue a permit in the first instance, the whole proceeding 
is a nullity and the money should be returned. 
::\lay 26, 1934. County Attorney, Chariton, Iowa: This will acknowledge re

ce1pt of your letter of the twenty-fourth instant in which you request the 
opinion of this Department on the following question: 

A dispute has arisen relative to the right of the board of supervisors to 
grant a beer permit outside of the limits of an incorporated city or town in 
Lucas county. A permit has been granted to an applicant operating a filling 
station one-half mile from the limits of the incorporated town of Williamson. 
It is not a platted village. You present two questions which are as follows: 

1. Do the board of supervisors have any right or authority to issue a permit 
to said applicant to sell beer on the premises herein described? 

2. If such permission was issued, without authority, should not such permit 
be revoked and a tender made of the money received therefor? 

Please be advised that the only manner in which a permit to sell beer could 
be granted by the Board of Supervisors in a situation such as you have pre
sented would be under that part of Section 8 of House File No. 336, Extra 
Session, Forty-fifth General Assembly, which is as follows: 

"Power is hereby granted to boards of supervisors to issue, at their discretion, 
class 'B' and 'C' permits in their respective counties in villages platted prior 
to January 1, 1934, and to revoke same for causes herein provided, or in the 
event the place of business of the permit holder is conducted in a disorderly 
manner." 

In answer to your first question will say, as this is not a platted village, 
that the Board of Supervisors would have no right to issue a permit such as 
outlined. 

In answer to your second question will say that, as the Board of Supervisors, 
did not have the right to issue a permit in the first instance, the whole pro
ceeding is a nullity and the money, of course, should be returned. 

For your information will" say that this Department has previously ruled in 
opinions to several county attorneys that in the event that an area has been 
platted prior to January 1, 1934, the Board of Supervisors may, at its discre
tion, issue a permit and that it is a matter, in our opinion, that was made 
discretionary because of the difficulty of policing certain areas in counties. 
But, of course, this discretion is only exercised where the other provisions of 
this section are met with reference to the area l).aving been platted prior to 
January 1, 1934. 

BEER BILL: HOUSE FILE 336, EXTRA SESSION, 45TH GENERAL AS
SEMBLY: NECESSITY OF RESTAURANT PER:VliT: THREE CASES SUB
MITTED: STERILIZATION OF GLASSES OR CONTAINERS. 
May 31, 1934. Depa1·t1nent of AgricultUJ·e, D~s Moines, Iowa: This will 

acknowledge receipt of your request of this date for the opinion of this De
partment on the following question: 

In just what cases is it necessary to have a restaurant permit in connection 
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with the sale of beer under House File No. 336, Acts of the Forty-fifth General 
Assembly in Extraordinary Session? 

"I would like to submit the following questions: 
"1. Where a class 'B' permit holder, who has an on or off sale permit, 

serves 'pretzels, crackers and cheese alone, is it necessary to have a restaurant 
permit? 

"2. In addition to those articles of food mentioned in question one, if sand
wirhes whi~h are prepared and brought in are served, is it necessary to have 
a restaurant permit? 

"3. In addition to those articles of food mentionerl in questions one and ("IYO, 

if the permit holder has a lo1f of bread awl in~redients with which to make 
sanrlwiches, is it necrsmry to have a restaurant permit? 

"4. \Vhat jurisdiction should our Department t'll•e over the sterilization of 
glasses or containers in the place of business of class 'B' permit holders?" 

In answer to your first question, ple1se be advised that it is the opinion 
of this Department that an exception is made under House File No. 336, Acts 
of the Forty-fifth General Assembly in Extraordinary Session, in that Section 
15 provides in part as follows: 

"It shall be unlawful for any licensee hereunder to give aw1y beer, or to 
promote the sale of beer by the gift of any lunch, meal, or articles of food 
except pretzels, cheese or crackers." 

\Ve are of the opinion that where pretzels, crackers or cheese alone are 
served, it would not be necessary to have a restaunnt permit. 

In answer to your second question, will say that the 'factor which. as we 
view it. is hard to determine is as to where the sandwiches are preparei and 
made ready for sale. In the case where a c11ss "B" permit holder would pre
pare the same, by way of illustration, in the ba ~k room of his pla-~e of business 
and then have them in a sealed paper or a paper naDkin, it is our opinion that 
he should lnve a restaurant permit as this is food prepared on the premises 
and comes within the provisions of what constitutes a restaurant under Section 
2808 of the 1931 Code of Iowa which is as follows: 

"'Rec;tcurant' shall mean any building or strn~ture eqninneil, u~ei. ar!vPr
tised rs. or held out to the nublic to be a re-,taurant. r.afe. ~'fater:a. dini112; hall. 
lunf'h cnnnter, lunch wae:on, or other like pl<Jce wh~re foorl is Rerverl for pay, 
exrent !Jotf'!s Anr! Sllch nlaf'es as are nsed by churches. fratern'll soc'eties. ani 
rivic organizations which do not reguhrly engage in the serving of food as a 
business." 

We would be of the opinion, in accordance with the section of the Code above 
cited, that where food is served for pay tint a re'ltaunnt permit would be 
necessary. 

In answer to your third question, will say, in keeping with the answer to 
the preceding question, t111t there would be no question in a case such as this 
hut what a restaurant permit would have to be taken out to allow a procedure 
cf this nature. Also, in the case of where there is any cooking paraphernalia 
as, for instance, an E'lectric grill or a gas pl3te, whereby lnmburgers or so ·called 
"hot-dogs" are prepared, it would be necessary to take out a restaurant perm:t 
to make the sale of the said food legal. 

In answer to your fourth question, please be adviser] that it is the opinion 
of this Department that you have wide powers under the restaurant law of this 
state with reference to sanitation in the use of containers in whif'h either 
food or drink is served. This likewise applies to soia fountains and any ap
proved method whieh you find, by experience, will do the work could be insisted 
upon by you in lweping with the sanit'l.ry methods in the serving of either 
food or drink. 
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I find in going over your rules and regulations, under the subhead "Sanita
tion," that you have the following rule which we believe is in keeping with 
the powers given you under the restaurant law of this state: 

"13. All dishes, including water serving glasses, must be washed in soapy 
water or some sanitary preparation, and then thoroughly scalded in hot water. 
This must be strictly obeyed." 

We would feel that your Department is justified, in the case of any class 
"B" permit holder, in making a thorough inspection of the system by which 
beer "mugs" and other containers are sterilized for use in the serving of beer. 
Any preparation which you may find to be one which will insure sanitation 
might properly be the subject of a rule or regulation to be adopted by your 
Department in this connection. 

SLOT MACHINES: A token machine which upon insertion of a coin plays 
either tokens or coins, or a package of mints providing player trips proper 
attachment on vending machine, and which gives either token, coin, or candy 
at ·each insertion of a coin, is a gambling device in that its purpose is to 
create a desire to insert coins to receive additional coins. 
June 1; 1934. Ohief of Police, ·waterloo, Iowa: This will acknowledge re

ceipt of your communication of the 25th instant asking for opinion upon the 
legality of the following described machine: 

"A token or coin is placed in the machine and the machine played for the 
purpose of winning tokens or coins. A p:wket of mints are available each 
time the machine is played, providing t11e player chooses to turn or trip an 
attachment connected with vending device. That, it is commonly known, is 
seldom done by the player because the machine is being played for the purpose 
of winning tokens or coins, and not for the purpose of purchasing mints." 

Your question is, are such machines illegal or legal? 
No other citation of authority is necessary than to call your attention to the 

case of State of Iowa ex rei Manchester vs. Marvin reported in 211 Iowa 462 to 
conclude that this machine is a gambling device. In the Marvin case a slot 
vending ma~hine which upon the insertion of a coin invariably produced a 
package of mints and occasionally by clnnce a valuless disk or token which 
could be played in the machine, not for merchandise but for amusement pur
poses only, was hehl to be a gambling device within the purview of Chapter 
593, Code of 1927. Every time a nickel was inserted in the machine, the 
machine returned a package of mints. Occasionally, it rele:J.ses certain brass 
disks or tokens which were stamped on one side, "good for amusement only" 
and on the other side, "no cash. value." These disks or tokens remaine1 the 
property of the vendor anrl could be used to replay the machine for the cus
tomer's sole amusement; nothing of value and no merchandise was ever vended 
with the token. The only purpose it server! was to operate· a reel upon which 
fortunes and funny sayings appeared for the customer's amusement. In passing 
upon this question the Supreme Court said in part: 

"The use of the discs had a manifest purpose. Sul'h purpose was to stimulate 
the expectation of the buyin<?: patron th1t he might receive something more 
than a package of mints. The only apparent economic reason for their use 
was that they would indu~e a luger deposit of ni·~kels in the slot tlnn would 
otherwise ensue. Among the patrons of the machine, some, if not many, of 
them mig-ht prefer the feature of amusement, rather t!Pn the package of 
mints. * * * * It must be held, therefore. that the machine in question was a 
gambling cevice, within the meaning of the statute." 

The opinion concludes in the following language: 
"Our own cases on this subject lnve been a successive consideration of in-
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genious attachments intended by the inventor as a near appro:1ch to the pro
hibitive line. Of courEe, the distance from the inner to the outer side of a line 
is not great. But in the cases which have so far been brought before us, no 
inventor has been able to contrive a non-garn!Jling device which functions 
nevertheless as a gambling one." 

It would seem, therefore, without question that the machine referred to is 
a gambling device and we so hold. 

SECURITIES: REFUNDING OR REFINANCING OF BONDS NOW DUE: 
QUALIF'YING: Iowa Electric Co. wishes to refinance or refund six per cent 
gold bonds which fall due July 1, 1934, by issuing a new series of gold bonds. 
New bonds issued to present owners of bonds in return for old bonds now 
due must be qualified with the Securities Department under the Iowa Securi
ties Act. 
June 4, 1934. Superintend.£,'nt of Securities Dept., Des Moines, low:~: Wf' 

have re~eived your request of May 29, 1934 for an opinion concerning the pro
posal of the Iowa Electric Co. to refinance or refund six per cent gold bonds 
\Vhich fall due July 1, 1934. 

In our opinion new bonds issued to the present owners in return for the old 
bonds must be qualified with the Securities Department as provided by law. 
In our opinion, the refunding operation does not come within the provision 
of any of the statutes providing for exceptions or exemptions from the operation 
ol the Iowa Securities Act. 

The only statute providing for an exemption from the operation of that act 
which could be applicable is sub-section D of Section 8581, c. 5 which is as 
follows: 

"The distribution by a corporation actively engaged in the business author
ized by its charter of capital stock, bonds or other securities to its stockholders 
or other security holders as a stock dividend or other distribution out of the 
earnings or surplus; or the issuance of securities to the security holders or 
other creditors of a corporation in the process of a bona fide reorganization 
of such corporation made in good faith and not for the purpose of avoiding 
the provisions of this chapter, either in exchange for the securities of such 
security holders or claims of such creditors or partly for cash and partly in 
exchange for the securities or claims of such security holders or creditors; or 
the issuance of additional capital stock of a corporation sold or distributed 
by it among its own stockholders exclusively, where no commission or other 
r('muneration js paid or given directly or indirectly in connection with the 
sale or distribution of such increased capital stock." 

The refunding operation described in your communication is not a distribu
tion of securities out of earnings nor is it an issuance of securities on reorgan
ization. A commission is to be received for the transfer of the bonds. There 
is to be no change in the corporate or financial structure of the Iowa Electric 
Co. It is clear from the language of the statute that the Legislature had in 
mind an actual reorganization of the corporation. The plan proposed merely 
amounts to a discharge of maturing bonds by the issuance of new bonds in the 
~ame amounts and at the same rate of interest. It seems clear to us that the 
propose~! refunding or refinancing of the bonds does not come within the terms 
of the statute above quoted. 

You are correct in assuming that the new issue of six per cent first mortgage 
bonds, dated July 1, 1934, and due in five years, must be qualified in your de
partment upon proper application before they are offered in exchange for the 
old obligations. 

INSURANCE: WORKl\I:B~N'S C0:\1PENSATION: Are counties required to 
take out workmen's compensation insurance for relief workers? 
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June 4, 1934. County Littorney. InrlCZJCndence, Iowa: This will acknowledge 
receipt of your request on this date for the opinion of this Department on the 
following question: 

Are counties required to take out workmen's compensation insurance for 
relief workers? 

It is our understanding that the federal government furnishes the funds for 
various proje~ts and that these funds are turned over to the Iowa State Emer
gency Relief Committee and are dispensed by checks signed by Governor Her
ring and the funds are administere:l by the local relief body which is so desig
nated under proper resolution of the Board of Supervisors. The work is per
formed on various local projects within the county. It is also our understanding 
that the men who work on these projects are sent from one projed to another 
and that there is a change from time to time. 

The difficulty, as we view it, is to determine whether or not the men em
ployed are working on strictly county projects. It has come to our attention 
from several counties in the state that these men are employed on various 
projects, by way of illustration, on projects sponsored by the Board of Con
servation, the Fish and Game Commission, other state ac;endes, also by cities 
or towns and are not employed at all times on the same project. 

It is the opinion of this Department tint where the men are engaged ex
clusively on county projects, the county could carry workmen's compensation 
insurance. But in cases wh_ere some other political subdivision of state or 
agency of the state employs these men, such subdivision or agency would be 
the employer and not the county and, hence, the county would not carry the 
insurance. 

If you desire further information on this point, we refer you to the Industrial 
Commissioner who, we understand, has ruled on several cases on a set of facts 
similar to those contained herein. 

BEER BILL: HOUSE FILE NO. 336, EXTRA SESSION, 45TH GENERAL 
ASSEM'BLY: SECTION 16: ORIGINAL CONTAINER: CONSTRUCTION 
OF :\iEANING: The original container, under the present law, me1ns the 
bottle. 
June 4, 1934. Lissistant County Ltttorney. Des llfoines. Iowa: This will 

acknowledge receipt of your letter of the twenty-sixth ultimo in which you 
request the opinion of this Department on the following question: 

Section 15 of Chapter 37, as amended by Chapter 38, Acts of the Forty-fifth 
General Assembly, provided that a holder of a class "C" permit could sell not 
less than "144 ounces of beer for consumption off the premises, provided how
ever that such sales when made shall be in original sealed packages only and 
unrefrigerated." 

In House File No. 336, Acts of the Forty-fifth General Assembly in Extraor
dinary Session, which is the new beer bill, Section 16 thereof provides as 
follows: 

"Any person holding a class 'C' permit issued as herein provided, shall be 
allowed to sell beer for consumption off the premises, provided, however, that 
such sales when made shall be in original containers only." 

Some holders of class "B" permits feel like the holders of class "C" permits 
are apparently receiving the greater portion of the business for consumption 
off the premises and we are asking that an interpretation should be made of 
Section 16, above set out, as to what is meant by "sale in original containers 
only." 

Under the general practice unrler Section 15 of the first beer act, class "C" 
permit holclers sold twelve bottles containing 12 ounces each in original sealed 
cardboard boxes complying with the provision that it shall be in original sealed 
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packages only. Section 16 of the new act, above set out, provides for original 
containers, not changing the complete wording of the old section. Some of 
the class "B" permit holders in the county seem to feel that the new provision 
in Section 16 should be interpreted as in the old Section 15. 

In Section 16 of House File No. 336, Acts of the Forty-fifth General Assembly 
in Extraordinary Session, what is meant by ORIGINAL CONTAI~ER? 

Please be advised that it is the opinion of this Department, when Chapter 
37, as amended by Chapter 38, Acts of the Forty-fifth General Assembly, was 
amended by House File No. 336, Acts of the Forty-fifth General Assembly in 
Extraordinary Session, that the changing or amending of Section 15 of the 
origin:ll act by Section 16 of the pre:;ent act allowed the sale of beer by class 
"C" permit holders in any amount and the same may be refrigerated. V.'e con
strue the bottle to be the original container, it being our thought in the matter 
that had the Legislature desired that beer be sold in a quantity not less than 
144 ounces in a sealed cardboard box, th:c~t the same wording or language would 
have been used in Section 16 of the new act as that stated in Section 15 of 
the old act. As the original act stated exactly what was meant by an original 
container and that there should be in quantity not less than 144 ounces, when 
this wording was omitted from the present act, we feel that the intent of the 
Legislature is clearly expressed and that the original container, under the 
present law, means the bottle and that beer may also be sold in any quantity 
and refrigerated by a class "C" permit holder. 

OLD AGE ASSISTANCE Co:\1:\'IISSION: APPROPRIATION: The sum of ten 
thousand dollars ($10,000.00) appropriated by the legislature, as set out in 
Section 40, would be paid from the general fund of the State of Iowa. 
June 4, 1934. OW Age Assistance Commission, Des Moines, Iotca: This will 

acknowledge receipt of your request of the twenty-second instant for the opinion 
of this Department on the following question: 

Section 40 of Senate F'ile No. 42, Acts of the F'orty-fifth General Assembly 
in Extraordinary Session, provides as follows: 

"The sum of ten thousand dollars ($10,000.00) or so much thereof as may 
be found necessary, is hereby appropriated to the commission, out of any funds 
not otherwise appropriated for the purpose of carrying out the provisions of 
this act." · 

From what fund is this money to be paid? 
Please be advised that it is the opinion of this Department that the sum of 

ten thousand dollars ($10,000.00) appropriated by the Legislature, as set out 
in Section 40, would be paid from the general fund of the State of Iowa. The 
purpose for this appropriation is for the setting up of machinery of the old age 
assistance commission. 

FISH AND GAME CO:\IMISSION: OFFICER OF THE LAW: SHOOTING 
INTO A BOAT: Does an officer of the law have the right to shoot into a 
boat that is about to get away from him when the officer or offkers are eye
witnesses to the boat being used to violate the law of the State of Iowa? 
June 5, 1934. Fish anrl Game Commission. Des Moines. Iowa: This will 

acknowledge receipt of your letter of the first instant for the opinion of this 
Department on the following question: 

Does an officer of the law have the right to shoot into a boat that is about 
to get away from him when the officer or officers are eye-witnesses to the boat 
being used to violate the law of the State of Iowa? 

Please be advised that it is the opinion of this Department that some dis
cretionary powers are given to the peace officers. In this connection, we wish 
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to call your attention to Chapter 621, 1931 Code of Iowa, entitled Arrest: Gen
eral Provisions. Section 13466 thereof provides as follows: 

"Acts necessary. An arrest is made by an actual restraint of the person. to 
be arrested, or by his submission to the custody of the person making the 
arrest. No unnecessary force or violence shall be used in making the same, 
and the person arrested shall not be subjected to any greater restraint than is 
necessary for his detention." 

Section 13468 provides: 
"A1Tests by peace officers. A peace officer may make an arrest in obedience 

to a warrant delivered to him; and without a warrant: 
"1. For a public offense committed or attempted in his presence. 
"2. Where a public offense has in fact been committed, and he has reason

able ground for believing that the person to be arrested has committed it." 
.See Section 13471 which provides as follows: 
"Manner of making. The person making the arrest must inform the person 

to be arrested of the intention to arrest him, of the cause of arrest, of his 
authority to make it, and that he is a peace officer, if such be the case, and 
require him to submit to his custody, except when the person to be arrested 
is actually engaged in the commission of or attempt to commit an offense, or 
escapes, so that there is no time or opportunity to do so; if acting under the 
authority of a warrant, he must give information thereof and show the war
rant, if required." 

See also Section 13472 which provides: 
"Resistance to arrest-use of force. To make an arrest for any public offense, 

a peace officer, acting with or, when authorized, without a warrant, may 
break into a house or other building in which the person to be arrested may 
be, or in which the officer has reasonable grounds for believing he is, after 
having demanded admittance and explained the purpose for which admittance 
i~ desired. In case of a felony, a private person may use like means to make an 
arrest." 

In connection with the Code sections cited above, I wish to refer you to 
several Iowa cases. In the case of Hobbs vs. Illinois Central Railway Com
pany, 182 Iowa 316, 165 Northwestern 912, the court said: 

"Actual force or visible physical restraint is not necessary in order to con
stitute an arrest." 

Miller vs. Dickinson County, 68 Iowa 102, 26 Northwestern 31: 
"It is not essential in order to constitute an arrest that 'the sheriff should 

have informed the prisoner of his intention to make the arrest, and that he 
was a peace officer. While the prisoner might ordinarily be entitled to such 
information, the legality of the arrest as between the sheriff and other parties 
is in no manner affected by the sheriff's failure in these respects." 

See Stewart vs. Feeley, 118 Iowa 524, 92 Northwestern 670, in which the 
court said: 

"A failure of the officer making the arrest to inform the person to be arrested 
of the intention to arrest him, of the cause of arrest and of his authority to 
make it, will render the officer liable for damages suffered by reason of such 
arrest." 

and further: 
"An officer who makes ·an arrest without warrant, and does not take the 

person arrested before a magistrate and make complaint before him, becomes 
liable for the wrongful arrest." 

In lV!cNally vs. Arnold, 127 Iowa 437, 103 Northwestern 361, the court said: 
"When a prisoner is under arrest the officer may use reasonable force for 

the purpose of preventing boisterous and disorderly conduct by him." 
In State vs. Howard, 191 Iowa 728, 183 Northwestern 482, the court stated: 
"A peace officer, whether he be such de jure or de facto, has no right to kill 

a person, (1) in order to arrest such person for a misdemeanor, or (2) in 
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order to prevent the escape of such person from arrest for a misdemeanor. 
It follows that an instruction, in such drcumstances, which inferentially re
quires the accused to 'retreat' is not prejudicially erroneous." 

It might be of interest to go into the facts of the last cited case. Briefly, 
they are as follows: 

"The tragedy occurred on the fair grounds, in or near the city of Clarinda, 
shortly after midnight on the date mentioned. The defendant, who was em
ployed by the fair association, was assuming to act as a peace officer, in the 
capacity of a deputy sheriff, ·and had been for several days, and during the 
fair. About midnight-perhaps a little there:lfter-the defendant and one 
Pearl Anderson, who was also employed and serving as a police officer on the 
fair grounds, went to a tent, referred to in the evidence as the implement tent, 
which was about 40 feet in length, or diameter, the sides of which were open. 
'Vhen they arrived at the tent, they found Terrance Welch, the deceased, William 
Frederickson, and John Green, sitting near the center of the tent. The. tent 
was lighted only by a nearby electric street lamp; but, according to the te·sti
mony of the witnesses, the light was sufficient to make at least the outline 
of the parties clearly visible. After the exchange of a few words between 
Welch and Howard, an angry altercation occurred between them, in which 
there was considerable profanity; and, according to the testimony of several 
of the witnesses, some threats were made by the defendant, who, in the mean
time, had taken a .38-caliber Hopkins & Allen pistol from his pocket, held it 
in his hand, and, during the conversation, pointed it at Welch. After the 
controversy began, Welch reached for his coat; whereupon the defendant 
stepped upon his fingers, and commanded him to be still. The defendant tes
tified that his purpose in stepping upon Welch's fingers was to prevent him 
from getting the coat, in which he feared he had a gun concealed. The de
fendant directed Anderson to call Frank Pennington, the sheriff, which he did. 
Before the sheriff arrived, however, Milton Stafford, another peace officer, 
entered the tent, at which time the defendant was holding Welch's coat, and 
had the Hopkins & Allen pistol in his hand. Welch, observing Stafford, turned 
to him and said, in substance: 'Here is the law. I will go with this man.' 
Almost immediately, he took hold of Stafford's right arm with his left hand, 
and the two started to leave the tent, in a southeasterly direction. Stafford 
testified that, before starting to leave the tent, he told defendant to put up his 
gun; but this is denied by the defendant. The defendant threw Welch's coat 
onto the platform, and Stafford picked it up and gave it to Welch. 

"The evidence showed that both the defendant and Welch called each other 
vile names, and that Howard threatened to shoot; but that no shots were 
fired until Welch and Stafford got outside the tent, after walking perhaps 
30 or 35 feet. ·The defendant followed Stafford and Welch, and, when the latter 
was about 2 or 3 steps from the tent, Welch turned, and attempted to strike 
the defendant with his fist. Almost immediately there.tfter, Howard fired a 
shot, the bullet entering Welch's back just below the scapula, taking a some
what upward course, killing him instantly.'' 

We have set out the facts with reference to the case under consideration 
to show the attitude of our courts with regard to use of fire arms in the making 
of an arrest for misdemeanor and which, in the instant case, caused instant 
death. In this case, the defendant, the public officer, was convicted of the 
crime of murder In the second degree, sentencing him to imprisonment in the 
penitentiary at_ F'ort Madison for fifteen years. 

Also, see in this connection the case of State vs. Phillips, 119 Iowa 652, 94 
Northwestern 229, which deals with the acts of a peace officer in making an 
arrest which resulted in death which the court determined to be accidental in 
its nature. Briefly, the court states: 

If the officer using no more force than is necessary causes the death of the 
person arrested for misdemeanor, if he has not employed a deadly weapon in 
a deadly manner, the result may be excusable as accidental. 

A definite rule of law applies in the use of fire arms in the apprehension of 
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a felon. See the case of State vs. Smith, 127 Iowa 534, 103 Northwestern 944: 
"In arresting or resisting the esc::tpe of one who has committed a felony the 

officer may oppose force to force and if there be no other reasonably apparent 
method for effecting the arrest or preventing the escape of the felon, the 
officer may, if he has performed his duties in other respects, take the life 
of the offender or one who is seeking to rescue him." 

Also, in this case, we find the rule laid down by the court to the effect: 
"An officer is not justified in killing one who Is guilty of a misdemeanor 

only in order to effectuate his arrest or to prevent his escape after arrest. 
To this rule there are some exceptions as in the case of riot, mob violence, etc." 

This rule was also followed in the case of State vs. Howard, 191 Iowa 728", 
183 Northwestern 482. 

It would be the opinion of this Department, in answering the question sub
m"itted by you, that the use of fire arms by a peace officer would only be justified 
in the case of where one is escaping from the commission of a felony and would 
not apply in the case of where a misdemeanor has been committed. The shoot
ing into a boat, of course, would te, under any circumstances, a dangerous un
dertaking because of complications which might follow such an act. ·we have 
gone somewhat into detail in this matter because of the importance of a sub
ject of so serious a nature. 

For your information, we wish to call your attention to the definition of a 
felony as contained in Section 12890 which is as follows: 

'"Felony (/efined. A felony is a public offense which may be punished with 
death, or which is, or in the discretion of the court may be, punished by im
prisonment in the penitentiary or men's reformatory." 

And also the definition of misdemeanor as contained in Section 12891 which 
provides as follows: 

"Misdemeanor (/efined. Every other public offense is a misdemeanor." 
In other words, it is the opinion of this Department, in compliance with the 

code sections and cases above cited, that in the commission of a felony, every 
reasonable method should be pursued by the official to effect the arrest before 
he resorts to the use of fire arms, while in the case where the person to be ar
rested could be charged only with a misdemeanor, that the use of fire arms 
would be unwarranted. 

OLD AGE PENSION LAW: SENATE FILE 42, 45TH GENERAL ASSEMBLY, 
EXTRA SESSION: POLICE OI<'FICERS: POLICE PENSION FUND: 
Police officers of any city, who can receive money from the police pension 
fund, as provided by the act, are subject to the payment of $1.00 prior to 
the first of July, 1934, and $2.00 a year after that the same as other people 
in order to be eligible under the old age pension act. 
June 5, 1934. County Attorney, Des :Moines, Iowa: This will acknowledge 

receipt of your letter of the twenty-sixth ultimo in which you. request the 
opinion of this Department on the following question: 

President Torrence of Local No. 10, Iowa Police Officers Association, has 
asked the following question: 

Are the police officers of any city, who can receive money from the police 
pension fund, as provided by the act, subject to the payment of $1.00 prior 
to the first of July, 1934, and $2.00 a year after that the same as other people 
in order to be eligible under the old age pension act? 

Please be advised that Section 34 of Senate File No. 42, Acts of the Forty
fifth General Assembly in Extraordinary Session, which is the old age pension 
law, provides in part as follows: 

"To provide money for said fund, there is hereby levied on all persons resid-
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ing in this state and who are citizens of the United States and of twenty-one 
(21) years of age and upwards, except inmates of state and county institutions, 
an annual tax of two dollars ($2.00)." 

Section 35 thereof provides in part as follows: 
"For the purpose of affording old age assistance commencing November 1, 

1934, under the provisions of this act prior to July 1, 1935, there is hereby 
levied on all persons pursuant to Section 34, a tax of one dollar ($1.00) pay
able on or before July 1, 1934." 

It is the opinion of this Department that those parts of Sections 24 and 35, 
above quoted, control in the matter under consideration. 

Therefore, the police officers of any city, who can receive money from the 
police pension fund, as provided by the act, are subject to the payment of 
$1.00 prior to the first of July, 1934, and $2.00 a year after that the same as 
other people in order to be eligible under the old age pension act. The only 
exception would be in the case of a retired policeman receiving a pension from 
the police pension fund, as this fund is in part raised by a millage levy and 
would, we believe, conflict with Section 27 of Senate File No. 42, Acts of the 
Forty-fifth General Assembly in Extra Session, which provides as follows: 

"Recipient not to receive other assistance. No person receiving assistance 
under this act shall at the same time receive any other assistance from the 
state, or from any political subdivision thereof, except for medical and surgical 
assistance, and hospitalization." 

OLD AGE PENSION LAW: SENATE FILE NO. 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: Questions submitted by the firm of Roach & 
Musser, Muscatine, Iowa. 
June 5, 1934. Old Age Assistance Commission, Des llfoines, Iou;a: This will 

acknowledge receipt of your request of the thirty-first ultimo in which you re
quest the opinion of this Department on the following questions as submitted 
to you by the firm of Roach & Musser, Muscatine, Iowa: 

1. If an employee considers himself on our pay roll, and has worked only 
four or five half days in a period of thirty days or six weeks, and does not 
take employment elsewhere, but has not worked thirty consecutive days, as 
far as wages are concerned, on our pay roll, are we responsible for ·the collec
tion of his tax so long as he considers himself in our employ? 

Please be advised that Section 34 of Senate File No. 42, Acts of the Forty
fifth General~ Assembly in Extraordinary Session, provides in part as follows: 

"Any person, firm, association or corporation, * * * *, having in their employ 
continuously for a period of thirty days or more any resident of this state and 

·who is a citizen of the United St1tes, and to whom this act applies and who 
has not paid the tax provided for in this section, shall deduct said t1x from 
the earnings of such employee and deliver to such employee a receipt for said 
collection and remit same to the treasurer of state, * * * *." 

It is the opinion of this Department that the provisions with regard to the 
thirty days does not refer to thirty days of continuous work but to employment 
during thirty days period. In the event that any firm carries on their payroll 
an employee for a thirty day period, whether or not such employee works, each 
day of the thirty day period comes under the provisions of that part of the 
section of the act above referred to. 

2. The assessor has listed, or will list, every person subject to this tax 
or assessment. Suppose a person has been in our employ but on account of 
business conditions has not been employed regularly, and has not served with 
us for thirty consecutive days, but gives the assessor the information that he 
is employed by Roach and Musser, under this condition are we responsible 
for the collection of this tax? 
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Please be advised that it would be the opinion of this Department that where 
any employee, in keeping with the answer to your first question, is not carried 
on the employee's payroll for thirty days and where he is given work for a 
week or so and then laid off, the test would be as to whether or not he is likely 
to be called into service again. If he were not, the fact tint he was under the 
impression that he might be and so recordej his employment with the assessor, 
would not make the employer liable under Section 34 of Senate File No. 42, 
Acts of the Forty-fifth General Assembly, in Extraordinary Session. The test 
would be as to whether or not he was carried on the employer's payroll for 
thirty days or more. If he was not carrie:l on the payroll for a thirty day 
period, then firms such as Roach and Musser would not be responsible for this 
tax. They could exhibit their employee's payroll showing that such employee 
did not come under the provisions of the act under consideration as far as 
they were concerned. 

OLD AGE PENSION LAW: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSE':\fBLY: The penalties for failure to pay the tax as levied 
under Senate File No. 42, Extra Session, Forty-fifth General Assembly, are 
a lien on real property as Section 34 of the act has expressly created a lien 
by statute and the authority conferred by statute is such as to create a lien 
on real property. 
June 5, 1934. Auditor of State, Des Moines, Iowa: This will acknowledge 

receipt of your request on this date for the opinion of this Department on the 
following question: 

Are the penalties for failure to pay the tax, as levied under Senate File No. 
42, Acts of the F'orty-fifth General Assembly in Extraordinary Session, the old 
age assistance act, a lien on real property? 

Section 34 of Senate File No. 42, Acts of the Forty-fifth General Assembly in 
Extraordinary Session, provides in part as follows: 

"From the list certified to the county treasurer under the provisions of 
Section 36 of this act, it shall be the duty of such county treasurer to place 
the names of all persons subject to said tax on the tax list, and the said annual 
tax levied by the provisions of this section and act shall be collected in 1935, 
and each year thereafter, by the county treasurer at the same time as prop
erty taxes and subject to the same penalties, * * * *." 

In the case of Jaffray vs. Anderson, 66 Iowa 718, 24 Northwestern Reporter 
527, our Supreme Court s:1id: 

"It is a general rule appertaining to the law of taxation that taxes are not 
a lien upon property of the taxpayer, unless a lien is expressly created or 
provided for by statute." 

In the case of Eagle Manufacturing Company vs. Davenport, 101 Iowa 493, 
70 Northwestern Reporter 707, it is said: 

"It is a general rule that taxes are not liens upon property unless made so 
by statute or by virtue of authority conferred by statute." 

You will note in that part of Section 34, above quoted, that this tax is to be 
collected by the county treasurer the same time as property taxes and subject 
to the same penalties. 

We find in Section 7189 of the 1931 Code of Iowa the following: 
"Distress and sale. The treasurer shall collect all delinquent taxes by dis

tress or sale of any personal property belonging to the person to whom such 
taxes are assessed, and not exempt from taxation, or any real or personal 
property upon which they are a lien, but he shall continue to receive the same 
until collected, and any owner or claimant of any real estate advertised for 
sale may pay to the county treasurer, at any time before the sale thereof, 
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the taxes due thereon, with accrued penalties, interest, and costs at the time 
of payment." 

It would be the opinion of this Department, in keeping with the cases cited 
above, that Section 34 of the act has expressly created a lien by statute and 
also that the authority conferred by statute is such as to create a lien on real 
property. 

OLD AGE PENSION LAW: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: The payment of the investigators, under Section 7 
of the act under consideration, should rightfully be paid out of the general 
fund of the county. 
June 5, 1934. Olcl Age Assistance Commission, Des Moines, Io1ca: This will 

acknowledge receipt of your request of the twenty-second ultimo for the opinion 
of this Department on the following question: 

Section 7 of Senate File No. 42, Acts of the Forty-fifth General Assembly 
in Extraordinary Session, provides in part as follows: 

"Local investigators. The board may appoint one or more local investigators, 
at a salary for each to be fixed by the board. * * * *." 

Section 7 of the act relates to the general and special functions of the local 
Board and gives the Board the right, if they see fit, to appoint one or more 
investigators. It also provides that they, the local Bo~rd, shall fix the salary 
of these investigators appointed by the Board. These investigators are directly 
responsible to the local Board as to appointment. The acts of such appointees 
in the administration of the duties imposed, the number to be appointed and 
the salary to be paid is to be fixed by the Board. 

It is, therefore, the opinion of this Department that the payment of the 
investigators should rightfully be taken out of the general fund of the county. 

OLD AGE ASSISTANCE ACT: SENATE' FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: NATIONAL GUARD: The members of the Iowa 
National Guard are not exempted from the payment of the two dollars per 
year tax to be assessed on and after July 1, 1934, under the provisions of the 
above named act. 
June 6, 1934. Office of the A!ljutant General, Des Moines, Iowa: This will 

acknowledge receipt of your request of the thirty-first ultimo in which you re
quest the opinion of this Department on the following question: 

Section 34 of Senate File No. 42, Acts of the Forty-fifth General Assembly 
in Extraordinary Session, which is the old age assistance Jaw, provides in part 
as follows: 

"* * * * provided, however, tlut said tax, if paid, shall be credited on any 
poll taxes assessed for street, road, or other purposes against the person pay
ing same. * * * *." 

Section 24 of the Military Code of Iowa, exac-ted by the Forty-fifth General 
Assembly in Extraordinary Session, provides: 

"Every officer and soldier of the national guard shall be exempt from jury 
duty and the payment of poll tax and/ or labor on the road on account of poll 
tax during his ·term of service. * * * *." 

In view of the foregoing, will the members of the Iowa National Guard be 
considered exempt from the payment of the two dollars per year tax to be 
assessed on and after July 1, 1934? • 

Please be advised that it is the opinion of this Department, while Section 24 
ef the Military Code of Iowa, enacted by the Forty-fifth General Assembly in 
Extraordinary Session, provides in part as follows: 

"Every officer and soldier of the national guard shall be exempt from jury 
duty and the payment of poll tax and/or labor on road on account of poll tax 
during his term of service." 
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That Section 34 of Senate File No. 42, Acts of the Forty-fifth General Assem
bly in Extraordinary Session, sets up a new tax and a new system by which 
old age assistance is granted and that the fact that the tax may be credited 
on any poll taxes is not the controlling feature. The tax, as we view it, as 
levied nuder the old age pension act, must be paid. It would take a special act 
of the Legislature to exempt anyone from the payment of this tax. You will 
note that the only persons who are exempted under the provisions of the acts 
are "inmates of State and County institutions." We view the exemption from 
the payment of poll tax, given to memters of the national guard, as simply an 
exemption from that tax alone_ The fact that Section 34 of the old age pension 
act provides for credit, as stated before, does not control. All persons not 
sp~cifically exempted are to pay the tax levied by the act under consideration. 

BEER BILL: HOUSE FILE 336, EXTRA SESSION, 45TH GENE'RAL AS
SE:\IBLY: SALE OF BEER IN ADDITIONAL ROOM IN SAME BUILDING: 
Is it necessary, under these circumstances, for this individual to obtain a 
second permit when the rooms used open into one another and located in 
the same building? 
June 6, 1934. County Attorney, Des Moines, Iowa: This will acknowledge 

receipt of your letter of the twenty-second ultimo in which you request the 
opinion of this Department on the following question: 

A man now holds a class 'B" permit in a building located on two lots which 
have a partition running through the center of the building at or about the 
lot line. The original permit was granted for one-half of the building located 
on one of the lots. Since that time, he has opened the other half by a large 
doorway so as to make it all one room, and desires to serve beer under the 
original permit issued to him. Both of the rooms being in one building, the 
city clerk has informed this individual that he cannot sell beer in the half 
that has recently been opened into the main room without obtaining another 
beer permit for that room located on the other lot. 

Is it necessary, under these circumstances, for this individual to obtain a 
second permit when the rooms used open into one another and located in the 
same building? 

In accordance with Section 12 of House File No. 336, Acts of the Forty-fifth 
General Assembly in Extraordinary Session, it is the opinion of this Depart
ment that beer could be sold at any place on the premises described in the 
permit if, at each place, the provisions with reference to seating capacity to 
accommodate twenty-five ( 25) persons at one time are complied with. 

In our opinion the matter which controls the situation is as to the description 
of the premises as it appears in the permit. If the additional room in which 
the permit holder desires to sell beer, is not described in the permit, then, 
upon application to the city council, the council could allow the description to 
be amended to include the additional room. However, if they do not care to 
allow such an amendment, the only redress of the permit holder ·would be to 
make application for a new permit to cover the additional room. 

OLD AGE PENSION LAW: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: SECTION 22: WHEN PENSION STARTS: DAY 
RECEIVED OR OTHERWISE: MATTER OF ROUTINE'. 
June 6, 1934. Old Age .4ssistance Commission. Des Moines, Iowa: This will 

acknowledge receipt of your letter of the twenty-eighth ultimo in which you 
request the opinion of this Department on the following question: 

Section 22 of Senate File No. 42, Acts of the Forty-fifth General Assembly 
in Extraordinary Session, provides as follows: 

"V.rhen assistance commences. The assistance, if allowed, shall commence 
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on the date named in the certificate, which shall be the first day of the calendar 
month following that on which the petition was received by the board; pro
vided, however, that no old age assistance payments shall be made before 
July 1, 1935, except as provided in Section thirty-five ( 35) of this act." 

"A" makes application on the twenty-fifth day of October, 1934. Pensions 
may be paid out on November first, as provided in Section 35. Suppose that 
applications are so numerous that the commission shall be unable to reach 
"A's" application in order to pass upon it for fifteen days after it has come 
into the office. Will his pension be retroactive from November first or will 
it be fixed as the day of approval, November fifteenth or twenty-fifth, as the 
case may be? Will the same rule apply for any month following the month 
of November? 

It is the opinion of this Department that the illustration as set forth in your 
communication would be a routine matter with the Commission. If the ap· 
plicant has his application at the office of the Commission pri!_>r to November 
1, 1934, but through inability of the office force of the Commission to act upon 
the same prior to November 1, 1934, this would not be the controlling factor. 
If the applic3.tions were so numerous that an application did not receive the 
approval of the Commission for some two or three weeks after the same was 
filed with the Commission, we would be of the opinion that this could be con
sidered as of the date of the first day of the calendar month after the petition 
was received by the Commission. 

The fact that the act clearly states that it "shall be the first day of the cal
endar month following that on which the petition was received by the board," 
the Commission could use this as the date even though the same was not reached 
by the Board to pass on the same. 

BEER BILL: HOUSE" FILE 336, EXTRA SESSION, 45TH GENERAL ASSEM· 
ELY: CLUB: SALE OF BEER ON SUNDAY: USE OF COOLER: SPEN
CER GOLF OR COUNTRY CLUB: Is it a violation of this act if members 
of the club avail themselves of the facilities of the ice cooler on Sunday by 
having beer purchased on week days iced and go to the cooler and get the 
same on Sundays? 
June 6, 1934. County Attorney. Spence1·, Iowa: This will acknowledge receipt 

of your letter of the twenty-fifth ultimo in which you request the opinion of this 
Department on the following question: 

The Spencer Golf and Country Club has a permit to sell beer under Chapter 
37, as amended by Chapter 38, Acts of the Forty-fifth General Assembly, and 
House F'ile No. 336, Acts of the Forty-fifth General Assembly in Extraordinary 
Session. 

Is it a violation of this act if members of the club avail themselves of the 
facilities of the ice cooler on Sunday by having beer purchased on week days 
iced and go to the cooler and get the s'lme on Sundays? 

It would be the opinion of this Department that the club could not sell to a 
member any beer on Sundays or at any time subsequent to .midnight on Satur
day and seven o'clock of the following Monday morning. However, where a 
member of the -club purchases beer during the week, he might avail himself of 
the cooling system of the club by having his beer "ear-marked" in some way as, 
by way of illustration, placing beer in the cooler with the designation thereon 
that the same belongs to him. We would not construe this to be a violation of 
the law if a member followed such a procedure, that is, if he would go to the 
cooler on Sunday. and take beer which he had previously purchased. However, 
a club would have to abide by the provision of the act with reference to Sunday 
sales. 

Hence, as stated above, it is the opinion of this Department that if the sale 
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is consummated on a week day, we would see no objection to a member of a club 
using the cooling facilities of the club so that he might have his beer cooled 
on Sunday and partake of the same in the clubhouse. 

OLD AGE PENSION LAW: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: JOINT STOCK LAND BANK: FEDERAL JURIS
DICTION: OPERATED IN IOWA: Is a joint stock land bank under juris
diction of department of interior of the federal government and operated in 
Iowa, subject to the provisions of Section 34 of said act, relative to the 
deducting of the tax of employees who have not paid the tax levied under 
said section of the act? 
June 6, 1934. Old Aqe Assistance Commission, Des llfoine.~. !01ca: This will 

aclmowledge receipt of your request of recent date for the opinion of this De
partment on the following question: 

Is a joint stock land bank, which is under the jurisdiction of the department 
of interior of the federal government and operated in Iowa, subject to the 
provisions of Section 34 of Senate File No. 42, Acts of the Forty-fifth General 
AsEembly, in Extraordinary Session, relative to the dedueting of the tax of 
employees who have not paid the tax levier! under said section of the act? 

Please be advised that it is the opinion of this Department that the joint stock 
land bank operated in Iowa even though under the jurisdiction of the Federal 
Government comes under the provisions of Section 34 of Senate File No. 42, 
Acts of the Forty-fifth General Assembly in E'xtraordinary Session, with ref
erence to the deduction of this tax from the wages or salaries paid to employees 
in the event that the employees do not pay the tax as provided for in said 
section of the act under consideration. 

You will note that Section 34 of the old age pension law provides in part as 
follows: 

"Any person, firm, association or corporation, including municipal corpora
tions and special charter cities, having in their employ continuously for a 
period of thirty days or more any resident of this state and who is a citizen 
of the United States, and to whom this act applies and who has not paid the 
tax provided for in this section, shall deduct said tax from the earnings of 
such employees and deliver to such employee a receipt for said collection and 
remit same to the treasurer of state, together with a report showing the amount 
and name of the person from whom collected; and the treasurer of stqte shall 
credit sairl tax as other taxes provided for in this section and act, and report 
to the county treasurer of the county from which such remittance was received, 
giving the name of the employee and the amount of such tax collecterl; and 
when s<tid report has been received hy the county treasurer, he shall credit 
such person on his books with said payment. Any employer failing to collect 
and so report said tax shall be liable therefor." 

FISH AND GAME CO:v!MISSION: TRANSIENTS: IOWA SERVICE BUREAU 
FOR TRANSIENTS: RACCOON RIVER: If such a strip of land is leased, 
would the transients in the camp be permitted to fish without a license? 
June 6, 1934. Fish and Game Commission. Des llloines, Iowa: This will 

acknowledge receipt of your letter of the thirty-first ultimo in which you re
quest the opinion of this Department on the following matter: 

·Mr. Ivan H. Cummings is in charge of the transient camp at Auburn, Iowa. 
This camp accommodates the transients who drift through Auburn from 

time to time. These transients, as I understand it, are free to live at the camp 
as long as they put in their time in accordance with the regulations of the 
camp. Their period of stay is indefinite. 

The transient camp association is planning on leasing in the name of the 
Iowa Service Bureau for Transients a strip of land about a half mile long 
along the Raccoon River from a Mr. Corey. Mr. Cummings is of the opinion 
that these people would probably be considered as tenants on the land. 



Il\IPORTANT OPINIONS 573 

If such a strip of land is leased, would the transients in the camp be per
mitted to fish without a license? 

You are, of course, familiar with Section 23 of Chapter 30, Acts of the Forty
fifth General Assembly, which provides in part as follows: 

"Owners or tenants of land, and their children, may hunt, fish or trap upon 
such lands and may shoot ground squirrels, gophers or woodchucks upon 
adj1cent roads without securing a licenEe so to do." 

In keeping with this section, there is no question but what a tenant would 
have the right to fish on the premises describe:! without a license. The question 
would be as to whether or not a transient, in the instant c:tse, would be a 
tenant. 

In the case of Powers vs. Ingraham (~. Y.) 3 Barb. 576 at. page 579, the 
court sairl: 

"A 'tenant' is definer! to be one that holds or possesses lanrls or tenements 
by any kind of title, either in fee, for life, for years, at will, or upon sufferance." 

In st'lting it another way, the courts have said: 
"A 'ten1nt' is one who occupies the lanrls or premises of another in subordi

nation to the other's title ani with his assent, express or implied; but, in 
order to create the relation, the two elements must concur." 

Francis vs. Holmes, 118 S. W., 881, at page 883. 
Alexander vs. Gardner, 96 S. W., 818, at page 819. 
Sharpe vs. :\1athews, 51 S. E., 706, at page 707. 

"The word 'tenant,' in Shannon's Code, Section 5093, declaring tint unla•Yful 
detainer is where the defendant either by contract or an assignee of a tenant, 
etc., has reference to the relation of landlord and tenant, and not to the more 
remote meaning which the word bears when used in the expression 'tenants 
by the courtesy,' 'tenants in common,' and the like." 

Shepperson vs. Burnette, 92 S. W., 762, 116 Tenn., 117. 
Also see the case of Chamberlain vs. Brown, 141 Iowa 540 at page 546: 
"It is an elementary principle of the law of landlord and tenant that in the 

absence of restriction, express or clearly implied, in the contract of lease, the 
tenant is during his term entitled to all of the rights of use which the owner 
of the property ordinarily exercises and enjoys, and may put the premises to 
whatever lawful use he may choose not materially differing from that for 
which they have been specially designed or constructed, so long as he· commits 
no waste and creates no nuisance." 

It would be the opinion of this Department, in the instant case, that the 
transient musf be construed to be a tenant in keeping with that part of Section 
23 of Chapter 30, Acts of the Forty-fifth General Assembly, and that the tran
sients may fish on the Raccoon River opposite the land, which is to be leased, 
without a license. We arrive at this conclusion by reason of the cases cited 
above anrl the additional fact that the purpose of the Iowa Service Bureau for 
Transients in leasing this property is that it might be used by the transients 
and this, as we understand it, is the only purpose for which it is rented. 

Consequently, the transients, for whose benefit the land is leased, would have 
the right to enjoy the privileges as extended to the tenant under Section 23 
of Chapter 30, Acts of the Forty-fifth General Assembly. 

BEER BILL: HOUSE FILE NO. 336, EXTRA SESSION, 45TH GENERAL 
ASSE:.\~BLY: Does a class "A" permit holder, under House File No. 336, 
Acts of the Forty-fifth General Assembly in Extraordinary Session, have the 
right to store beer for refrigeration purposes in the ice box of another who 
holds no permit?· 
June 6, 1934. County ilttorney, Le llfars, Iowa: This will acknowledge re

ceipt of your letter of the twenty-fourth ultimo in which you request the 
opinion of this Department on the following question: 
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Does a class "A" Jlermit holder, under House File No. 336, Acts of the Forty
fifth General Assembly in Extraordinary Session, have the right to store beer 
for refrigeration purposes in the ice box of another who holds no permit? 

It is the opinion of this Department, as given previously that a class "A" 
permit holder must have a permit for every place wherein beer is stored, ware
housed, or sold, in compliance with Section 29 which states: 

"Every class 'A' permittee having more than one (1) place of business shall 
be required to have a separate license for e1ch separate place of business main
tained by such permittee wherein such beer is stored, warehoused, or sold." 

As you know, under the act, the Treasurer of State is given the exclusive 
right to issue class "A" permits and to revoke the same. The office of the 
Treasurer has adopted the following rule: 

A class "A" permit holder may make application to the treasurer to store 
or warehouse beer in the city for which his permit is granted where at his 
place of business he does not have refrigeration facilities public and the store· 
house or warehouse has refrigeration facilities. 

In other words, when he makes application to the Treasurer of State, he 
designates the city in which his place of business is located. The Treasurer 
has ruled that a class "A" permit holder may store or warehouse in the city 
for which his permit is granted but that he cannot go outside of the city and 
store and warehouse at other points or places. 

By way of illustration, a class "A" permit holder giving his place of business 
as Sioux City and granted a class "A" permit to operate at Sioux City, could 
not have a warehouse or storehouse at Le :\lars, Cherokee, Sheldon, Storm Lake 
and Ida Grove on one permit. He could store or warehouse in Sioux City ex
clusively but he must take out an additional permit at each other place where 
he desires to store or warehouse beer. 

It has also been the ruling made by the Treasurer of State that additional 
warehouses or storehouses cannot be used by the class "A" permit holder in 
the city at which his place of business is located unless he does not have re
frigeration facilities. Then, on a showing of this sort, the Treasurer's office 
will allow him to use a public warehouse which has refrigeration facilities and 
such additional place is made a matter of record in the office of the Treasurer. 

With this exception, it is our thought that the intent of the Legislature was 
that the granting of a class "A" permit would not allow the holder thereof to 
store or warehouse in various parts of the state with just one permit. But if 
he desires to store or warehouse at other points, he would have to take out a 
permit at each such place. 

It is also the opinion of this Department, as previously given, that class "B" 
and "C" permit holders do not need a permit except in each separate place of 
business wherein beer is sold. Section 30 of the act provides: 

"Every person holding a class 'B' or class 'C' permit having more than one 
(1) place of business wherein such beer is sol(l shall be required to have a 
separate license for eJ.ch separate place of business, except as otherwise herein 
provided." 

SCHOOLS: TUITION: HOUSE FILE 194, 45TH GENERAL ASSEMBLY, 
SPECIAL SESSION: That House File 194, 45th General Assembly, Special 
Session, applies to tuition paid for school year beginning July 1, 1933, and 
ending in June, 1934. 
June 7, 1934. Department of Public Instruction, Des llfoines, Io1ca: \Ve 

have your letter of recent date advising us that House File 194 of the Acts of 
the Forty-fifth General Assembly, Extra Session, goes into effect June 10, 1934, 
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and you ask whether this will cover tuition for the school year from July 1, 
1933. 

The history of this appe:ns to be that the Forty-fifth General Assembly, in 
Chapter 125, repealed Chapters 215-c1 and 215-c2 of the Code and enacted a 
new act relating to tax free lands and the reimbursement of school districts for 
such lands. It subsequently developed that this act was a hardship in two or 
three instances for the re.1son that the tuition of the children of employees was 
conside1 ably more than the proportion paid on these unplatted lands pursuant 
to Chapter 125 of the Acts of the 45th General Assembly. 

To take care of this situation, House File 194 was introdu2ed at the Special 
Session of the 45th General Assembly, and the original bill was amended, as 
shown at page 676 of the House Journal. This provides that if the computed 
reimbursement to the school district is not sufficient to cover the tuition, the 
district is required to pay because of these children, there shall be reimbursed 
to the district, the difference between the computed reimbursement and the 
tuition the district is required by law to pay because of such children. 

This tuition, pursuant to Section 4277 of the Code, is payable February 15th 
and June 15th. It is apparent that this act of the Special Session was for the 
purpose of remedying a situation whkh existed to the detriment of the school 
district and that it was intended by the Legislature to be retroactive ami pertain 
to the reimbursement for the school year of 1933-34. 

It is, therefore, the opinion of this Department that House File 194 of the 
4Gth General Assembly, Special Session, applies to tuition paid for the school 
year beginning July 1, 1933 and ending in June, 1934. 

BEER BILL: HOUSE FILE 336, EXTRA SESSION, 45TH GENERAL AS
SE:\1BLY: Section 8 discussed. "Village" defineJ. :\leaning of a "plat." 
Discretion exercised by board of supervisors discussed. 
June 9, 1934. County Attorney, New Hampton, Iowa: This will acknowle:lge 

receipt of your letter of the eighth instant in which you request the opinion of 
this Department on the following question: 

Under Section 8 of House File No. 336, Acts of the Forty-fifth General Assem
bly in Extraordinary Session, it is provided as follows: 

"Power is hereby granted to boards of supervisors to issue, at their discre
tion, class 'B' and 'C' permits in their respective counties in villages platted 
prior to January 1, 1934, * * * *." 

The board of supervisors of Chickasaw county have been requested to issue 
a permit to an applicant whose place of business is located at a point approxi
mately one mile north of New Hampton, at which place, about ten years ago, 
there was a three-acre tract marked out into lots. However, this plat has 
never been filed in the court house and no buildings were ever erected in the 
area in question with the exception of about three years ago there was erected 
a building known as a "roadhouse" and which is operated as such at the present 
time. 

Under this set of facts, would the board of supervisors be warranted in issuing 
a permit? 

The ltU2Stion, as we view it, deals with the definition of a village, and also 
what the intention of the Legislature was with reference to a plat. In this 
connedion, we desire to go somewhat into detail with reference to wlnt various 
courts have defined a village to be. F'irst, we wish call your attention to 
Subdivision 4 of Section 5623, 1931 Code of Iowa, which provides as follows: 

"4. Villaues. Town sites Jllatted ami unincorporated shall be known as 
villages." 

In the case of Hebert vs. Lavalle, 27 Ill. 448, at page 454, the court said: 
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"A 'village' is any small assemblage of houses, occupied by artisans, laboring 
people, and farmers; in French villages, also by farmers. It is a defined local
ity, with a name, and its inhabitants are called 'villagers'." 

In Mikael vs. Equitable Securities Company, 74 S. W. 67, the court states: 
"The term 'village' as used in the Constitution providing for a homestead 

in a city, town, or village, should be given its ordinary and usual signification. 
Turning to the lexicons, we find that Webster defines a village to be a small 
assemblage of houses less than a town or city, and inhabited chiefty by farmers 
and other laboring people. The definition given by Bouvier is: Any small 
assemblage of houses for dwellings or business, or both, in the country, whether 
they are situated upon regularly laid-out streets and lots or not." 

Also see In re Tullytown Borough, 1 Pa. Dist. R. 292 (citing Webst. Diet.), in 
which the court said: 

."In the United States any small collection of houses in the country is called 
a village. The term is derived from 'villa,' a country seat." 

See also State vs. Lammers, 89 N. W. 501, at page 502, il1 which the court 
said: 

"A 'village' means an assembly of houses less than a city, but nevertheless 
urban or semiurban in its character, and having a density of population greater 
than can usually be found in rural districts. A very common definition of a 
village, found in the books, is as follows: 'Any small assemblage of houses 
for dwelling or business, or both, in the country, whether situated upon regu
larly laid out streets and alleys or not.' " 

In the case of Territory vs. Stewart, 23 Pac. 405, 8 L. R. A. 106, the court 
said: 

The term "village" will be presumed to be useu in its oruinary acceptation 
as meaning an aggregation of houses and inhabitants more or less compact. 

In the case of State vs. Village of Minnetonka, 59 N. W. 972, 57 Minn. 52G, 25 
L. R. A. 7 55, the court states: 

"A village consists of a tract of land, more or less thickly inha!Jited, form
ing a nucleus for residence and !Jusiness purposes. It is an assem!Jlage of 
houses less than a town or city, but nevertheless urban or semiurban in its 
character." 

In the case of Toledo, W. & W. Ry. Co. vs. Spangler, 71 Ill. 568, the court 
in stating a definition of what would constitute a village said: 

"A place where there is a station house, a warehouse, a store, a blacksmith 
shop, a post office, and five or six dwelling houses, whether they are situated 
upon regularly laid-out streets and alleys or not, is a 'village,' for the purpose 
of excusing a railroad company from fencing its track within the limits 
hereof." 

Another definition is given in the case of In re Incorporation of Village of 
Edgewood, 18 At!. G4G, 130 Pa. 348, which is as follows: 

"'Village' is defined to be any small assem!Jlage of houses in the country; 
a collection of houses collocated after a regular plan in regard to streets and 
lanes." 

In a Utah case, found in People vs. McCune, 46 Pac.658, 35 L. R. A. 39G, the 
court said: 

"A settlement consisting of 14 families, each family on the average contain
ing about 5 persons, all of whom resided along a stream, the distance from one 
extreme end of the settlement to the other being about 2% miles, some of the 
families residing within 40 rods of each other, and others being distant about 
a mile or more, their chief occupation being farming, and the settlement con
taining school district and post office, is a 'village'.'' 

This, we believe, gives a clear idea of what the courts have construed to 
be a "village." 

The other question which is presented would be as to what is meant by a 



IMPORTANT OPINIONS 577 

plat. In this connection, I wish to refer you to the case.of :\fcDaniel vs. :\face, 
4'7 Iowa 509, at page 510, in which the court said: 

"A plat is a subdivision of laud into lot~. ~treets aud alleys, marked upon 
the earth and represented upon paper. To constitute it wch, within the mean
ing of the statute, it must conform to the statute; yet a plat is not made by 
the legislature, nor by a geographer from an act of the legislature; it is made 
by the proprietor, except in a few instances where it has been made by United 
States commissioners." 

Also, in this same case, the court states: 
"By platting the land the proprietor has signified that the destiny of the 

land is changed; * * * *." 
In this connection, also see the case of Ufford vs. Wilkins, 33 Iowa 110, in 

which it is stated: 
"In construing a grant of land which is described by the number of the 

section, or legal fraction of a section, and the township and range, courts 
will look to the plat and field notes made and returned by the government 
surveyors to the surveyor-general's office in order to locate the boundaries of 
the land." 

The above will give a clear idea of the definition placed on the word "village" 
and on the word "plat" by various courts. 

The only remaining question, as we view it, is th:tt of the discretion to be 
exercised by the Board of Supervisors. It is our thought that the Legislature 
made this a discretionary matter with the Boards of Supervisors because of the 
difficulty, in many insbnces, of determining just what is and what is not a 
"village" and for the additional re•ason of the duty of policing the areas under 
consideration. 

In the original beer bill the right to grant a permit was granted exclusively 
to cities and towns and the Treasurer of State with one exception and th:tt is 
as contained in Section 19 of the act, which allowed the Bo•ards of Supervisors, 
if they so desired, to grant a permit to a golf or country club. 

The Extraordinary Session of the Forty-fifth General Assembly extende~l the 
right to grant permits to Board of Supervisors in the matter under considera· 
tion. The average city or town has a police force and, hence, can check up and 
see if this particular law is being enforced, while in the average county, the 
office of the sheriff does not have an extensive force to enforce the law. 

Accordingly, it is the opinion of this Department that in any platted area 
which would meet with the definition of a "village" in ac~ordance with the 
cases cited herein, the Board of Supervisors, if they so desire, could issue a 
permit for the sale of beer. But we again wish to stress upon you that it is a 
discretionary matter with the Board. As we view it, the Legislature left it to 
the Boards of Supervisors to see whether or not a vermit would be granted in 
villages platted prior to January 1, 1934. The definition given by the courts 
cited herein would give the Board of Supervisors an insight as to what legal 
significance is given to what is meant by pbtted villages. 

June 15, 1934. 'Iowa Liquor Control Commission, Des Moines, Jou·a: This 
will acknowledge receipt of your oral request on this date for the opinion of 
this Department on the following question: 

It is the intention of our commission to open some liquor stores for the 
retail sale of liquor on Tuesday, June nineteenth. 

·would a sales tax attach to a sale of liquor by the state to the consumer? 
Section 38' of House File No. 1, Acts of the Forty-fifth General Assembly in 

Extraordinary Session, which is the sales tax law, provides as follows: 
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"There is hereby imposed, beginning the first day of April, 1934, and ending 
April 1, 1937, a tax of two per cent (2%) upon the gross receipts from all sales 
of tangible personal property, consisting of goods, wares, or merchandise, 
except as otherwise provided in this division, sold at retail in the State of Iowa 
to consumers or users; a like rate of tax upon the gross receipts from the sales, 
furnishing or service of gas, electricity, water and communication service, 
including the gross receipts from such sales by any municipal corporation 
furnishing gas, electricity, water and communication service to the public in 
its proprietary capacity, except as otherwise provided in this division, when 
sold at retail in the State of Iowa to consumers or users; and a like rate of 
tax upon the gross receipts from all sales of tickets or admissions to places of 
amusement and athletic events, except as otherwise provided in this division." 

Subsection (e) of Section 37 of the act under consideration defines what a 
"retailer" is and states: 
· "'Retailer' includes every person engaged in the business of selling tangible 
goods, wares, or merchandise at retail, * * * * *" 

Also see subsections (a), (b), (c) and (d) for the definitions of "person," 
"sale," "retail sale" and "business." While the definition of a "person" does 
not include a sovereign, such as the State of Iowa, yet engaging in the business 
of selling liquor as provided in House File No. 292, Acts of the Forty-fifth Gen
eral Assembly in Extraordinary Session, the liquor control act, the State is 
conducting a retail business. The tax is paid by the consumer or user of the 
merch:mdise sold by the State in this particular instance. We would view this 
to not be a tax on the State but one on the consumer or user. 

Therefore, it is the opinion of this Department that the sales tax would attach 
to any sale made by any liquor store maintained by the State of Iowa to a 
consumer. 

We have conferred with the Board of Assessment and Review on this date 
and find that that Commission concurs in the interpretation of this Department 
in this matter. 

OLD AGE ASSISTANCE LAW: SENATE F'ILE' 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: An appointment of a member of the board of 
supervisors to serve on the county old age assistance board, because of the 
duties of the two agencies, would be incompatible. 
June 16, 1934. Old Age Assistance Commission, Des Moines, Iowa: This 

will acknowledge receipt of your letter of the ninth instant in which you re
quest the opinion of this Department on the following question: 

It has come to the attention of the commission that, in several instances, 
the county board of supervisors are appointing one of their members to serve 
on the old age assistance board. 

Would such an appointment of a member of the board of supervisors to serve 
on the county old age assistance board, because of the duties of the two agencies, 
be incompatible? 

In the case of State ex rei. Banker vs. Bobst, 205 Iowa 608, the Supreme Court 
considered the question as to whether or not there was a conflict in the offices 
of marshal of the city of Hampton and constable of Washington Township, in 
which the city is located. The court speaking generally on the question of 
.incompatibility said: 

"It is well-settled rule of common law that, if a person while occupying one 
office, accepts another incompatible with the first, he i]Jso facto vacates the 
first office, 'and his title thereto is thereby terminated without any other act 
or proceeding,' * * * * The principal difficulty that has confronted the courts 
in cases of this kind has been to determine what constitutes incompatibility of 
offices; and the consensus of judicial opinion seems to be that the question 
must be determined largely from a consideration of the duties of each, having, 
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in so doing, a due regard for the public interest. It is generally said that 
incompatibility does not depend upon the incidents of the office, as upon 
physical inability to be engaged in the duties of both at the same time. * * * * 
But that the test of incompatibility is whether there is an in-~onsistency in the 
functions of the two, as where one is subordinate to the other, 'and subject in 
some degree to its revisory power,' or where the duties of the two offices 'are 
inherently inconsistent and repugnant.' * * * * A still different definition has 
been adopted by several courts. It is held that incompatibility in office exists 
'1chere the natu1·e and duties of the two offices m·e such as to render it im
proper, from considerations of public policy, tor an incumbent to retain both'." 

The above gives the general rules of law as laid down by our Supreme Court 
on the test of incompatibility. 

Because of the nature of the duties of the board of supervisors and the ad
ditional fact that various other relief agencies are administered through the 
board, we would be of the opinion that situations might arise at any time 
which would cause a conflict. Therefore, it would be inadvisable for a member 
of the board of supervisors to serve as a member of the county old age assist· 
ance commission. 

iV"hile you do not bring up any specific instance in your request for an opin· 
ion, yet we feel that there might be a number of such situations arising if a 
member of the board of supervisors serves on the county old age assistance 
bo:trd. 

Hence, we feel that the board of supervisors should appoint other persons to 
the county old age assistance board than one of its own members. 

OLD AGE ASSISTANCE LAW: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSE:\iBLY: The county old age assistance board should func· 
tion entirely apart from any other relief agency in the county, and should 
have its quarters separate and apart therefrom. 
June 16, 1934. Old Age Assistance Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the thirteenth instant in which you re
quest the opinion of this Department on the following question: 

It has come to the attention of the commission that several of the boards of 
supervisors throughout the state are contemplating the conducting of the work 
of the county old age assistance board in connection with emergency relief, 
county welfare work, widow's pensions, blind pensions, etc., which would bring 
the operation of the old age assistance act under the same head and using the 
same quarters as several poor funds of the county. 

It is the contention of the commission that such a proceeding would hamper 
the work of the old age assistance commission and that, in some instances, it 
is planned to have quarters of the county old age assistance board and other 
relief agencies at a place apart from the court house. 

Please be advised that it is the opinion of this Department, in accordance 
with the provisions of the Old Age Assistance Act, that it was the intent of 
the Legislature to set up county boards entirely apart from any other relief 
agency and that the county board should function entirely apart from any 
other relief agency in the county. Every facility should be given whereby 
people of advanced age could meet members of the county board with the utmost 
convenience. 

It is our opinion that, nuder Section 8, Senate File No. 42, Acts of the Forty
fifth General Assembly in Extraordinary Session, this could be handled by your 
commission in the ad.option of rules and regulations. You will note that said 
section provides as follows: 

"Meetings. The commission and boards shall meet at such times and places 
as may be fixed by the rules of the commission." 
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This would enable you to designate a place which would be convenient and 
accessible to applicants. The functions to be performed by the County Old Age 
Assistance Boards should not be confused with other relief agencies and should 
be kept distinctly separate and apart therefrom. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: If a firm reporting a list and paying for them at 
this office, later finds that some of its employees were not subject to the 
tax, some being aliens or non-residents of the state, a refund could be made 
as provided by Section 7235 of the 1931 Code of Iowa. Question submitted 
by County Tn)asurer, Black Hawk County. 
June 18, 1934. Old Age Assistance Commission, Des Moines, !orca: This will 

a_cknowle_dge receipt of your letter of the seventh instant with enclosure, copy 
of letter from the county treasurer of Black Hawk County, in which the follow
ing question is presented: 

If a firm reporting a list and paying for them at this office, later finds that 
some of its employees were not subject to the tax, some being aliens or non
residents of the state, what procedure is necessary for making refunds of 
this nature? 

Please be advised that it is the opinion of this Department that the refund 
could be made as provided in Section 723,5, 1931 Code of Iowa, which states 
as follows: 

Refunding erroneous tax. The board of supervisors shall direct the treas
urer to refund to the taxpayer any tax or portion thereof found to have been 
erroneously or illegally exacted or paid, with all interest and costs actually 
paid thereon. 

FIRE AND POLICE RETIREMENT AND PENSION SYSTE:\1S: SENATE 
FILE NO. 295: PENSIONS: "There is no question but that the provisiOns 
of this act are mandatory, and that the systems are established immediately 
upon the taking effect of the act and not at the time the organization of 
the boards is completed." 
June 19, 1934. State Fire Marshal, Des Moines, Iowa: A few days ago, you 

forwarded to us a letter addressed to you, under date of June 8, 1934, from 
Fire Station No. 2, 411 E. Walnut Street, Des Moines, Iowa, asking for an 
opinion on Senate F'ile No. 295 of the Acts of the Forty-fifth Extra Session. 
The writer of the letter did not sign his name, and for that reason, I am ad· 
dressing our answer to you, so that you in turn may forward it to the gentleman 
desiring the information. His question is as follows: 

"Are the police retirement and pension systems and/or the fire retirement 
and pension systems provided for by Senate File No. 29S, 45th General Assem
bly, Special Session, automatically established in cities having police and/or 
firemen under civil service, as of the 1st day of March, 1934, or may they be 
established by the municipality as of the first day of the month, in which the 
organization of the Board of Trustees is completed?" 

Stated in a few words, the above question resolves itself to whether or not 
the provisions of Senate File No. 295, so far as establishing the systems is 
concerned, are mandatory. Section 2 of the Act provides in part as follows: 

"In any city in which the firemen and/or policemen are or shall be appointed 
under the Civil Service Law of this state, there are hereby created and estab
lished two separate retirement or pension systems for the purpose of providing 
retirement allowances only for firemen and/or policemen of said cities who 
shall be so appointed after the date this act takes effect, or benefits to their 
dependents." 

Section 3, relative to membership, is as follows: 
" ( 1) All persons who become policemen or firemen after the date such 



IMPORTANT OPINIONS 581 

Retirement Systems are established by this act, shall become members thereof 
as a condition of their employment." 

A portion of the provisions of Section 5 of the act is as follows: 
"(d) Upon the taking effect of this act, such members of each said depart

ment in said cities shall elect by ballot two active members of each such 
department to serve as members of said respective boards; * * * *. 

" (e) Upon the taking effect of this act, the mayor, with the approval of 
the city council, shall appoint two citizens who do not hold any other public 
office, to serve as members of said Boards of Trustees; * * * *." 

There is no question but that the provisions of this act are mandatory, and 
that the systems are established immediately upon the taking effect of the act 
and not at the time the organization of the boards is completed. The act is 
also a mandate to the Mayor to immediately perfect the organization of the 
boards. The act does not provide that the systems may be established at the 
discretion of the cV!ayor or the City Council. The act itself establishes the sys
tems. The only thing that the :\Iayor does is to set up the machinery for the 
purpose of carrying out the provisions of the act. 

It will also be noted that Section 5 (1) (e) provides that the :Mayor, "with 
the approval of the city council," slnii appoint two citizens to act as members 
nf the Board. This provision does not mean that the City Council shaii deter
mine whether or not it is good policy to establish the Board or to appoint 
members. It is a mandate to the :\Iayor to appoint the members, and the only 
thing that the City Council has to do is to approve the personnel of the ap
pointment. 

SCHOOLS: RESIDENCE OF :\!EMBER OF BOARD OF DIRECTORS: Evi
dence of residence is a matter of intention, also as to place where he voted 
at last primaries. Whether director ceased to be resident of district must 
be determined pursuant to Section 4216·c29 of Code and if he has ceased to 
be such resident, his office is vacant. 
June 19, 1934. County Attorney, Marshalltown, Iowa: We have your request 

for opinion on the foil owing proposition: 
"A member of the Board of Directors of the Ferguson Consolidated School 

lived on a rented farm in the precinct at the time of his election. He has since 
moved to Mitchellville with his wife and family and maintains his home there, 
being employed in Des Yloines. A son over 21 years of age, married and with 
a family of his own, now occupies the house and farm, still rented to Mr. 
Sexton. Ads in the newspaper give his residence as Mitchellville. He has no 
relatives in school here and no real estate in the precinct, but claims to have 
a bed in the house he formerly occupied in the precinct. Is Mr. Sexton a legal 
member of the Board?" 

Section 4216-c29 of the Code provides in part as follows: 
"Failure to qualify within the time prescribed by law; the incumbent ceas

ing to be a resident of the district or subdistrict; * * * * shall constitute a 
vacancy." 

The question then is whether Mr. Sexton is still a resident of the district. 
Residence, as you ·know, is a matter of intention and if he has intended to make 
his permanent residence in Mitcheilville, that is, of course, his residence, but 
if it is only a temporary sojourn and he still maintains his bed in the district 
and intends to return there, that would be his residence. Also evidence of his 
residence would be Uw place where he voted at the last Primaries if he did so 
vote. 

It is, therefore, apparent that this question cannot be answered by us but 
will have to be determined from the facts. 
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It is, therefore, the opinion of this Department that whether the director 
has ceased to be a resident of the district must be determined ·pursuant to 
Section 4216-c29 of the Code and that if he has ceased to be such a resident, 
his office is vacant. 

BEER BILL: HOUSE FILE 336, EXTRA SESSION, 45TH GENERAL ASSEM
BLY: Petition for refund, submitted by Lagomarcino-Grupe Company of 
Iowa, of tax paid under duress. Section 28 of Chapter 37, 45th General 
Assembly. It would be the opinion of this Department that in the absence 
of any express agreement to the contrary, the law of the jurisdiction of the 
seller's place of business would control. 
June 19, 1934. Treas1trer of State, Des Moines, Iowa: This will acknowledge 

receipt of your letter of recent date with enclosure, petition for refund of tax 
paid under duress by the Lagomarcino-Grupe Company of Iowa, in which peti
tioner alleges that the assessment of said tax is illegal and sets up several 
reasons in support of said allegation. 

You ask for the opinion of this Department with reference to the same. 
Section 28 of Chapter 37, Laws of the Forty-fifth General Assembly, provides 

in part as follows: 
"* * * * there shall be levied and collected from such permittees on all beer 

manufactured for sale and/or sold in this state at wholesale a tax of one and 
24/100 dollars ($1.24) for every barrel containing thirty-one (31) gallons." 

It is our understanding 'that this tax has been paid under this provision. 
It Is a general rule of law where a buyer residing at one place sends an order 

for. goods to a seller doing business at another place to be .shipped to him by 
carrier, and the order is accepted and filled by the seller at his place of business, 
the place of sale is to be deemed the seller's place of business. This doctrine 
is followed by our Supreme Court in numerous decisions. 

In American Salt & Coal Company vs. Strange Brothers Hide Company, 201 
Iowa 306, the court said: 

"Necessarily, no contract of sale results from a mere written order signed 
by the intended purchaser and delivered to an agent known to have no authority 
to accept it, and especially so when the order was conditioned on acceptance 
by the 'general office,' and was affirmatively rejected by the latter." 

However, our courts have also said that the intent of the parties should be 
taken into consideration. In Wesco Supply Company vs. Allerton, 156 Iowa 
695, the court said: 

"The real question in determining whether title to personalty has passed is 
the intent of the parties, to be gathered from their contract, acts and conduct 
with reference to the transaction; and this is generally a question of fact 
for .the jury. In the instant case the evidence is held to justify a finding that 
it was the intent of the parties that title should not pass until a complete test 
was made to ascertain whether it was of the kind bargained for and that this 
condition was not waived." 

Section 9948 (19), 1931 Code of Iowa, provides in Rule 5 as follows: 
"If the contract to sell requires the seller to deliver the goods to the buyer, 

or at a particular place or to pay the freight or cost of transportation to the 
buyer, or to a particular place, the property does not pass until the goods have 
been delivered to the buyer or reached the place agreed upon." 

We note that the petition contains an allegJtion to the followin!!; effert: 
"That in no instance herein referred to was beer delivered within the State 

of Iowa to the purchaser or identified, set apart or segregated within the State 
of Iowa as the property of the purchaser." 

On the question of intent, sec the case of Moats vs. Strange Brothers Hide 
Company, 18'5 Iowa 356, in which the court said: 
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"A contract of sale may be complete, and therefore pass title, even though 
delivery and payment are postponed. W'hether the title does so pass is, in 
its last analysis, a question of intent." 

Also see the case of Capital City C. Company vs. Moody, 135 Iowa 444, in 
which it is said: 

"An agreement to deliver goods at a named place 'in good condition' is a 
condition precedent to the passing of title." 

See also the case of Petroleum P. D. Company vs. Alton, 165 Iowa 398, in 
which the court said: 

"Under a general order to ship carload lots to a certain town, delivery is 
complete when the cars are placed on the general receiving tracks at said 
place and vendee notified accordingly." 

In the case of Bishop vs. Starrett, 201 Iowa 493, the court, in laying down 
rules for ascertaining intent, said: 

"The intent of the parties necessarily controls the issues (1) whether, in 
a parol contract of purchase; title passed on delivery, with a right to rescind 
if a trial proved unsatisfactory, or ( 2) whether title passed only after a satis
factory trial. Necessarily, what the parties said to each other at the time 
the contract was entered into is admissible." 

Accordingly, in keeping with the cases cited above, the general rule expressed 
in the law of contracts is that where orders are taken, an order is simply an 
offer to buy and when accepted by the seller at his place of business, the con
tract is consummated at that point and the law which would control is that of 
the jurisdiction in which the seller resides. However, if the parties intended 
the sale to be consummated at some other point, their intent at the time of enter
ing into the contract would control under the laws of this state. 'We assume 
that the custom of the business would necess:1rily be an important factor in a 
transaction such as that under consideration and the intent would be deter
mined by express statements either written, oral or implied from the usual 
course of business of this nature. 

Therefore, it would be the opinion of this Department, in the absence of any 
express agreement to the contrary, that the law of the jurisdiction of th~ seller's 
place of business would control. However, if the Lagomarcino-Grupe Company 
of Iowa has a different contract with persons purchasing its product or if, in 
the natural course of business a different contract is entered into either express 
or implied, then this would be a matter within the knowledge of the Lagomar
cino-Grupe Company of Iowa and evidence should be submitted to you that 
such is the case. If so, you would be justified in making the refund as requested 
in the petition for refund, which we return to you herewith. 

MOTOR VEHICLES: TRUCKS: TRUCKS LICENSED IN OTHER STATES
LICENSE: Trucks from foreign states when operated in Iowa only occa
sionally are considered visitors and are not required to buy an Iowa license; 
but trucks doing business or used for hauling on contract in Iowa should 
have an Iowa license as they are not visitors. 
June 20, 1934.- Count1} Attorne11, Waukon, Iowa: Your favor of the 23rd 

instant, has been referred to me for reply. 
You state that motor trucks licensed in Wisconsin and doing a transfer and 

freight business operate through your territory, and your question is, should 
these operators be required to pay a license to operate these trucks in Iowa. 
You state that apparently there is some difference of opinion as to whether or 
not said trucks should be required to have an Iowa license. 

Section 4864 of the Code is as follows: 
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"48'64. When license required. A motor vehicle shall not, in the following 
cases be operated by its own power upon any public highway of this state 
unless, at the time of such operation, it is registered and licensed, as herein
after provided, to-wit: 

1. When such vehicle is kept in this state and the owner is a resident of 
this state. 

2. When such vehicle is kept and used in this state a majority of the time, 
by a nonresident. 

3. When such vehicle is used in this state and not properly licensed under 
the laws of another state or country." 

Section 4865 with relation to nonresident owners, is as follows: 
"4865. Nonresident owners. The provisions herein relative to registration 

and displ::ty of registration numbers shall not apply to a motor vehicle owned 
by a nonresident of this state, other than a foreign corporation, manufacturer, 
dealer or owner doing business in this state, provided that the owner shall 
have complied with the provisions of the law of the foreign country, state, 
territory, or federal district of his residence relative to registration of motor 
vehicles and the display of registration numbers thereon and shall conspicuously 
display his registration numbers as required thereby." 

From the last quoted section you will observe that the provisions relative to 
registration and display of registration numbers shall not apply to a motor 
vehicle owned by a nonresident of this state, provided that the owner shall 
have complied with the provisions of the law of the state of his residence rela
tive to registration and sh11l conspicuously display his registration numbers. 

You will note further that the exemption does not apply to a foreign corpora
tion, manufacturer, dealer, or owner doing business in this state. Section 4866 
further limits the scope of the exemption to motor vehicles owned by nonresi
dents of this state to the extent that under the laws of the foreign state of his 
residence, like exemptions and privileges are granted to motor vehicles duly 
registered under the laws of Iowa and owned by residents of this state. A 
foreign corporation, manufacturer, dealer, or owner doing business in this 
state should be required to procure licenses for motor vehicles used in such 
business within this state. 

It is our opinion that a motor vehicle owned and licensed in a foreign state 
and operating only occasionally upon the highways of this state, should not 
be required to be licensed in Iowa. There are, no doubt, some instances where 
motor vehicles be:J.ring ·wisconsin license numbers are operated upon the high
ways of this state to such an extent that they should also be licensed in this 
state. No doubt, in the majority of cases, however, the contrary rule should 
prevail. Each case must be determined upon its own facts with the sections 
above quoted stating the rule. 

A truck being used on a contract for hauling in the State of Iowa should be 
required to pay a license fee for the reason that the same is not a visitor as 
it is being used for business purposes and being operated upon the highways 
of this state and falls within Paragraph 2 of Section 4864, as above quoted. 

"\Ve are not expressing any opinion with reference to the laws, rules and 
regulations enforced by the Iowa Board of Railroad Commissioners. 

EMBALMING: Construction of Section 2585-c3 relating to application for 
license to practice embalming. Applicants must comply with the section, 
and must have completed one year of training under a licensed embalmer 
in good standing, as an apprentice. 
June 20, 1934. I have your favor of the 6th instant, requesting a construction 

of Paragraph 3 of Section 2585-c3 of the Code of Iowa. 
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In so far as material to your question, the sedion is as follows: 
"2585-c3. License--conditions. No applicant shall be issued a license to 

practice embalming unless and until he shall: * * * * 
3. Have completed one year of training as an apprentice under a licensed 

embalmer in good standing in this state, and has arterially embalmed not less 
than twenty-five human bodies during his apprenticeship under the direct 
supervision of said embalmer." 

From this rather clear and unequivocal language, it would seem that any 
person desiring to receive a license from the State of Iowa based upon and 
pursuant to the provisions of Section 25S5-c3, must comply with all of the pro
visions of that section and we have no authority to read out of the section 
that part which provides that such applicant shall lnve "completed one year of 
training as an apprentice under a licensed embalmer in good standing in 
this state." 

We call your attention to Sections 2481 to 2491, inclusive, of the Code, relating 
to reciprocal licenses. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: ARMY SERGEANTS: In view of the fact that 
neither of these men is a resident of the State of Iowa, and is merely sta
tioned there temporarily in connection with his duties in the United States 
army, we do not believe that these two men come within the provisions of 
said act. 
June 20, 1934. County Attorney, Cedm- Ra]Jids, Iowa: This will acknowledge 

receipt of your letter of the fifteenth instant in which you request the opinion 
of this Department on the following question: 

There are stationed at Coe College in Cedar Rapids, two regular army ser
geants, neither of whom makes his home in Iowa, nor does either of them vote 
here. The college takes the position that it being their employer it is bound, 
under the law, to deduct from their pay the old age assistance tax. In view 
of the fact that neither of these men is a resident of the State of Iowa, and 
is merely stationed here temporarily in connection with his duties in the 
United States army, should they be required to pay this tax? 

Please be advised that these two men do not come within the provisions of 
Senate File No. 42, Acts of the Forty-fifth General Assembly in Extraordinary 
Session, as it is provided in Section 34 thereof as follows: 

"* * * *, there is hereby levied on all persons residing in this state and 
who are citizens of the United States and of twenty-one (21) years of age and 
upwards, except inmates of state and county institutions, * * * *." 

We do not believe that it was the intent of the Legislature to levy this tax 
on persons residing in Iowa under conditions such as are imposed on men 
doing military duty. These men, undoubtedly, are residents of some other 
state of the Union and would be liable for a similar tax, if one were levied, in 
the state of which they are residents. 

RESIDENCE, LEGAL: POOR LAWS: COUNTY: "The poor laws, we be
lieve, were established as much for the benefit of the pauper as for the benefit 
of the counties, and for that reason, we are constrained to the opinion, 
especially in view of the holdings of our court and the general rule quoted 
from Corpus Juris, that Virgil Hoffman never lost his legal settlement in 
Polk county and that it is the county's duty to furnish assistance." 
June 21, 1934. We acknowledge receipt of your letter of June 18th, in which 

you ask whether or not the above named person should be classed as a transient 
or as having legal settlement in Polk County. The facts, as furnished by you, 
are as follows: 

Virgil Hoffm3.n was born at Bondurant, Iowa, on February 20, 1911. The 
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parents tried to send him to school, but he was unable to learn. His father 
died .in 1924 of tuberculosis, and his mother died in January, 1929, while an 
inmate in the Hospital for the Insane at Clarinda, to which institution she 
was committed from Polk county in 1925. 

On June 14, 1924, at the age of twelve years, three months, Virgil was ad
mitted to the institution for the feeble-minded at Glenwood. A psychological 
test given a few months after his admission showed .J1im to have a M:. A. of 
7-0 and an IQ of 55. He had attended the public school for four years, but 
could not read, write, add or subtract. His father had died prior to the boy's 
admission to the school for the feeble-minded. He was dismissed from the 
institution by the Board of Control on February 19, 1928, to the custody of 
Mr. George Thompson, of Ankeny, an uncle of the boy. After he was dismissed 
from the institution, he resided with relatives in Polk county until some time 
during the year of 1929, when, at the request of these other relatives, an aunt 
iri Portland, Oregon, agreed to take Virgil. Another brother of Virgil's, who 
is a minor, furnished the money to pay Virgil's railroad fare to Portland. 
Virgil was tagged with instructions, so that the conductors would know his 
destination and condition. He arrived in Portland alone, and made his home 
with Mrs. Charles Yahm, his aunt, for four or five years, or up to March, 1934, 
when he was returned alone from Portland to Des :\1oines, because of the fact 
that the aunt, with whom he resided and who had since been committed to 
an asylum in Oregon, had become ill. 

When Virgil arrived in Des Moines at the Northwestern Station, there was 
no one to receive him. It was impossible for the station agent to get any 
intelligent information from the boy, so Miss Mary Oroake, of the Travelers 
Aid Society, was called, and after considerable effort, she located a sister, Mrs. 
Bessie Shannon, who took charge of Virgil. 

Most of Virgil's relatives, who now reside in Polk county, are receiving aid 
from the county or are having all they can do to support their own families. 
The relatives are willing to keep Virgil with them, if they can get assistance 
for his care. 

It has been suggested by one of the relatives, Mrs. Bessie Shannon, that her 
uncle, Mr. George Thompson, of Ankeny, had been appointed legal guardian 
of Virgil before his commitment from Bondurant, Iowa, to Glenwood, although 
no positive evidence of that fact has been furnished to this offire. 

·Of course, there is a difference between residence or domiciles, on the one 
hand, and legal settlement, on the other, especially where it concerns different 
c,ounties in the same state. No one will question the fact that one may acquire 
a residence in a county for the purpose of voting, without having acquired a 
Ie1al settlement. However, in so far as the change of residence or change of 
legal settlement is concerned, and so far as the law applies to a person who 
i:;; insane or mentally incompetent, we believe it is governed by the same under
lying principle, that is, that a person who is totally insane, or one who is so 
mentally incompetent that he is void of understanding, cannot establish either 
a legal settlement or a domicile. 

In 19 C. J., 417, Section 37, we find the following statement: 
"The mere fact that a person is of partially unsound mind does not neces

sarily preclude him from establishing his domicile, as the question must de
pend entirely upon the extent to which his reason has been impaired. In gen
eral it may .be stated that but a comparatively slight degree of understanding 
i3 required in order that his action m:1v be re~ognized. But an adult person 
who has become a mental imbecile, or who has been jurlicially declared ins1ne, 
is Incapable of a voluntary change of domicile, and therefore retains the 
domicile which he had when he became insane. A minor who becomes insane. 
being incapable of a voluntary change, like other infants, follows his father's 
domicile, or settlement, even after majority. ·where a person has not suffi
cient mind voluntarily to change his domicile, no one else can effect such 
change by his removal, as for instance, to an asylum. But the committee of 
an incompetent, or his guardian may change his domicile, subject to the re
straining power of the court. Length of residence is immaterial on the ques-
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tion of domicile of an insane person because no question of intent can be 
involved." 

In the case of Scott County vs. Polk County, 61 Iowa, 616; 14 N. W., 206; 
16 N. W., 726, it was held that the provisions of the poor laws relative to legal 
settlement are applicable to the case of an insane person, who becomes a county 
charge. In that case, the facts were as follows: 

Mrs. Cassidy, while sane, removed from Polk county to Scott county. She 
had a legal settlement in Polk county prior to March, 1879, when she went 
to live with her brother in Davenport. Before the end of the year, she became 
insane, and it was held that she was a legal resident of Scott county, and that 
the becoming insane did not interrupt the acquisition of the settlement. 

In the case of Fayette County vs. Bremer County, 56 Iowa, 516; 9 N. W., 
372, one Lucy Mix, who was an Insane pauper, resided with her brother-in-law 
and sister in Sumner Township, Bremer• County, in which county she had a 
legal settlement and of which county she was a resident. About the 1st of 
:March, 1876, Eastman rented a farm in Banks Township, Fayette County, but 
before he removed his family and Lucy Mix to this farm, he consulted the 
Trustees of Sumner Township, Bremer County, in regard to the support of 
Lucy Mix by Bremer County, in case he should take her with him to Fayette 
County. He was informed by the Trustees in substance that Bremer County 
had no poor farm, and that they knew no reason why Bremer County would 
not be willing to support her in Fayette County, and advised him to take Lucy 
along with him. Bremer County continued to furnish support for Lucy Mix 
for a little over a year after she went with the Eastmans to reside in Banks 
Township, Fayette County. After the year was up, the Supervisors of Bremer 
County refused to furnish any more support, whereupon the action was com
menced by the plaintiff, after a notice was given by its county Auditor to the 
defendant county, and after the defendant county had notified the plaintiff 
that Lucy Mix was not a resident of Bremer County, and that said county 
was not liable for her support. 

Upon the facts as above stated, the District Court held that she had a legal 
settlement in Fayette County, and that Bremer County was not liable for her 
support. On appeal to the Supreme Court, the decision of the District Court 
was reversed, and in passing on the question, the court had this to say: 

"The testimony clearly shows that the pauper did not of her own will seek a 
residence in Fayette county, and that she was incapable of entertaining an 
intention to acquire a settlement there. The court finds that at the time she 
was removed to Fayette county she was a 'cripple' and insane. The evidence 
further shows, and the court may well have found, that she was helpless from 
a time long before her removal, and that she continued helpless and insane dur
ing her residence in Fayette county. 

"Can an insane pauper gain a settlement by being removed to another county 
and there supported by the county wherein s,he has a settlement? (1) We con
clude that, on account of her insanity and helplessness, the pauper did not 
voluntarily change her place of residence. She was a passive subject, and 
exercised no volition. In this condition she was incapable of acquiring a settle
ment. The following authorities sustain this conclusion. Washington Co. vs. 
Mahaska Co., 47 Iowa, 58; Town of Freeport vs. Board of Supervisors, 41 Ill., 
495; Danville vs. Putney, 6 Vt., 512; Woodstock vs. Hartland, 21 Vt., 563. (2) 
The pauper was taken from Bremer county to F'ayette, not with the purpose 
of changing her settlement, but that the first-named county might continue her 
in the charge of the same persons who had for years kept her. She was indeed 
sent to Fayette county for her support, to be paid for by Bremer county. Her 
condition as to settlement remained just as it would be in case she had been 
sent to a hospital. Surely an insane pauper cannot acquire a settlement in 
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the county wherein the hospital is located to which he may be sent. We have 
so held. Washington Co. vs. Mahaska Co., 47 Iowa, 57. The rule recognized 
by the court below, if sanctioned by us, would lead to abuses and injustice. 
Under it insane and helpless paupers could be secretly transported by counties 
charged with their support, and other counties would become liable therefor." 

The facts, as stated to us in the instant case, show that Virgil Hoffman was 
unable to learn, that he had to be tagged, when he was sent to Oregon, and 
that when he returned to Des Moines, it was impossible for the station master 
to get any intelligent information from him. Although a lot might depend on 
his ment:~l condition, yet taking these facts into consideration, along with the 
fact that he had been committed to the school for the feeble-minded, we are 
of the opinion that he never lost his legal settlement in Polk County, Iowa. 
We might add further that at the time he was sent to Oregon, he was still a 
minor. One of his parents had died -and the other had been committed to the 
Hospital for the Insane. He was born in Polk County and had always been 
a resident of Polk County until the time that he was tagged and placed on the 
train for Oregon. Can it be said that by so tagging an incompetent person, 
with instructions to the railroad officials to transport him to another state, 
that incompetent person loses his legal settlement in the state of Iowa? 

"\Ve call your attention to the further fact that if we should say that this man 
does not have a legal settlement in Polk County and should be supported by 
the Transient Bureau, what would become of him, in case the Federal Govern· 
ment ceased to operate these Transient Bureaus? The poor laws, we believe, 
were established as much for the benefit of the pauper as for the benefit of the 
counties, and for that reason, we are constrained to the opinion, especially 
in view of the holdings of our court and the general rule quoted from Corpus 
Juris, that Virgil Hoffman never lost his legal settlement in Polk County and 
that it is the county's duty to furnish assistance. 

COUNTY RECORDE'R: MARGINAL ASSIGNMENTS OR RELEASES: RE· 
LEASING OF WAREHOUSE CERTIFICATES: "This chapter (427 of Code) 
does not provide for the charging of a fee for a marginal release. If a writ
ten release is executed and filed, it would naturally be necessary to charge 
the fees, as provided by law." 
June 26, 1934. County Attorney, Humboldt, Iowa: We acknowledge receipt 

of your letter of June 20th, in which you ask whether or not the County Re· 
corder of Humboldt County should charge for a marginal release of warehouse 
receipt. 

It is true that Section 5177, sub-section 3, of the Code of 1931 provides that 
the Recorder shall charge and collect a fee in the sum of 25c for every marginal 
assignment or release, except those made by the Clerk of the District Court. 
However, it is also true that Section 10031 provides for the collection of a fee of 
25c for filing any instrument affecting the title to or encumbrance of personal 
property. That section, however, provides for fees to be collected under the 
chapter in which that section is contained (Chapter 437). Chapter 437 has to 
do with ch'lttel mortgages and conditional sales of personal property. 

In so far as the provisions of sub-section 3, Section 5177, are concerned, we 
have only to repeat what we said in an opinion dated January 7, 1933, that is, 
that the act of the Legislature, under which Section 5177 was amended by add
ing Sub-section 3, does not refer to marginal releases of chattel mortgages, but 
to marginal releases of real estate mortgages, contracts, or other instruments, 
constituting an encumbrance on real estate. 
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It will be noted that Sub·section 3 of Section 5177 was enacted by the Forty· 
third General Assembly, and is contained in Chapter 142 of the acts of that 
body. The act is so short that we will set it out in toto, including the title, 
as follows: 

"CHAPTER 142 
MARGINAL ASSIGNI\fENTS OR RELEASES 

An act amending Sections fifty-one hundred seventy-seven (5177) and ten thou
s::tnd one hundred fifteen ( 10115) of the Code, 1927, relating to marginal 
assignments or releases of mortgages, contracts or other instruments con
stituting encumbrances on real estate. 

Be it enacft:'fl by the Geneml Assembly of the state of Iotca: 
Section 1. That Section fifty·one hundred seventy-seven (5177) of the Code, 

1927, be amended by adding thereto the following: '3. For every marginal 
assignment or release (except those made by the clerk of the district court) 
twenty-five ( 25) cents.' 

Sec. 2. Tint Section ten thousand one hundred fifteen (10115) of the Code, 
1927, be amended by adding thereto the following: 'As soon as a marginal 
assignment or release has been witnessed by the county recorder, the county 
recorder shall forthwith index the same just as though such assignment or 
release had been by separate written instrument.' 

House File No. 186. Approved ::\larch 27, A. D. 1929." 
It will be noted that the title to the act refers only to instruments creating 

an encumbrance on real estate. Section 1 of the act then amends Section 5177 
of the Code of 1927 by adding what is now sub.section 3 of Section 5177 of the 
Code of 1931. 

Section 2 of the act amends Section 10115 of the Code of 1927, which section 
has to do only with marginal releases of instruments affecting the title to 
real estate. 

Conceding that Section 10031 provides for the collection of a fee of 25·~ for 
filing an instrument affecting the title to or encumbrance of personal property, 
under the provisions of Chapter 437, could anyone contend that the signing 
one's name on the margin of the index under the column heading, "Remarks," 
is an instrument? We do not believe that the signing of the mortgagee's name 
in said column is an execution of an instrument or the filing of an instrument. 

Referring now to the releasing of warehouse certificates, which have been 
executed in the sealing of corn, we call attention to Chapter 427 of the Code 
oi 1931. It will be noted that Section 9776 provides that a duplicate of the 
certificate may be filed in the Office of the Recorder and indexed in the chattel 
mortgage index. However, this chapter does not provide for the charging of 
a fee for a marginal release. If a written release is executed and filed, it 
would naturally be necessary to charge the fees, as provided by law. However, 
it is the opinion of this office that no fee should be charged for a marginal 
release. 

You are further advised that ari opinion issued by this office under date of 
June 21, 1934, to Miss Helen Schriver, County Recorder at 'Tipton, Iowa, on 
this same subject, wherein it was stated that a fee of 25c should be collected, 
is withdrawn, but that the opinion of January 7, 1933, addressed to the County 
Attorney of Muscatine County is .still in force. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: Six questions included in this opinion. 1. Pen· 
alty. 2. Lien against property. 3. Date, authority and tax li~ts. 4. Liability 
of employer. 5. Refunds. 6. Age. 



590 REPORT OF THE ATTORNEY GENERAL 

June 25, 1934. Auditor of State, Des Moines, Iowa: This will acknowledge 
receipt of your request on this date for the opinion of this Department on the 
following questions: 

1. Is the $1.00 heall tax, provide:! for in Section 35 of Senate File No. 42, 
Acts of the Forty·fifth General Assembly, in Extraordinary Session, the old 
age assistance act, subject to a penalty of three-fourths of one per cent ( 'li% ) 
per month for each month or fraction thereof that the same remains delinquent 
after July 1, 1934? 

Please be advised that it is the opinion of this Department that the intent 
of the Legislature, in not taking care of all head tax payments in Section 34, 
was as expressed in Section 35, to afford old age assistance during 1934. Sec
tion 35 is included for this purpose and by reference in the use of the words 
"pursuant to Section 34," includes the provisions of that section. The penalty 
would not take effect as of July 1, 1934, but would take effect in 1935 as of April 
first of that year. 'Ve view this in the same category with other special taxes, 
which are not payable in installments, but are payable on or before March 
thirty-first of each year and become delinquent on April first. Accordingly, the 
failure to pay the $1.00 on July 1, 1934, would not make the penalty attach 
until April 1, 1935. 

2. Is the $1.00 head tax a lien against real property? 
In the case of Jaffray vs. Anderson, 66 Iowa 718, 24 Northwestern Reporter 

527, our Supreme Court sa ill: 
"It is a general rule appertaining to the law of taxation that taxes are not 

a lien upon property of the taxpayer, unless a lien is expressly created or 
provided for by statute." 

In the case of Eagle Manufacturing Company vs. Davenport, 101 Iowa 493, 70 
Northwestern Reporter 707, it is said: 

"It is a general rule that taxes are not liens upon property unless made so 
by statute or by virtue of authority conferred by statute." 

In the act, the wording used in Section 34 is as follows: 
"* * * *, and the said annual tax levied by the provisions of this section 

and act shall be collected in 1935, and each year thereafter, by the county treas
urer at the same time as property taxes anll subject to the same penalties, 
* * * *." 

In the case of the levying of a tax anll providing for a license for dogs, Sec
tion 5420 to Section 5457, Code, 1931, and particularly Section 5441 provides: 

"On receipt of said certificate, the treasurer shall at once enter, as a tax, 
against each person the amount therein indicated as owing by him, and said 
tax shall be attended with the same consequences, and be collected in the same 
manner, as ordinary taxes." 

This Department, under date of March 13, 1926, renllered an opinion to the 
effect that the use of the words "shall be attended with the same consequence" 
was a sufficient designation to expressly create a lien as against real property. 

Later, under date of June 5, 1934, this Department has written an opinion 
to the same effect with reference to a creation of a lien against real property 
in connection with Section 34 of Senate File No. 42, Acts of the Forty-fifth 
General Assembly in extraordinary Session, the Old Age Assistance Act, and 
we expressed our opinion to the effect that the language used in Section 34 was 
sufficient to meet the general rule of law as laid down by our Supreme Court 
in the two cases cited above. 

3. If you rule that the head tax of $1.00 is a lien against rt>al property, 
(a) at what date does it become a lien, (b) on what authority will the county 
treasurer transfer same from the special list furnished by the auditor pur-
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suant to Section 35 to the real property lists, and (c) should all delinquencies 
that become a lien on real property be added to the 1933 or 1934 tax lists? 

In answer to Subdivision (a) of your third question, will say that it would 
become a lien on December 31, 1934. 

In answer to Subdivision (b) of your third question, will say that Section 
4644-c64 of the 1931 Code of Iowa provides as follows: 

·'Delinquent poll tax list-lien. The county treasurer shall, on October first 
of each year, file with the county auditor a list of the names of all persons in 
each township, who have not paid said poll tax. 

"The county auditor shall, in making up the tax books for the ensuing year 
for each township, enter said unpaid poll tax in connection with any other 
taxes against the delinquent, and said poll tax shall, on January first, following, 
become and remain a lien on all real estate of the delinquent until paid." 

Section 8 of Chapter 73, Acts of the Forty-fifth General Assembly in Regular 
Session amends this section by striking from line two (2) thereof, the word 
"first" and inserting in lieu thereof the word "fifteenth" which in effect changes 
the filing date from October first to October fifteenth. 

It would be the suggestion of this Department that this would set forth a 
manner in which this could be done. 

In answer to Subdivision (c) of you_r third question, will say that it would be 
the opinion of this Department that this tax should be listed in the 1934 tax list. 

4. Is the employer liable for the head tax of $1.00 levied for the year 1934? 
As stated above, Section 34 of the act is made a part of Section 35 by reier

ence, as outlined in our answer to question No. 1. The method of collecting 
the tax and designation of the li~bility of the employer would by reference 
be a part of Section 35 of the act and, hence, in our opinion, the employer 
would be liable. 

5. Can a county make refunds of the payment of the head tax in cases of 
erroneous assessment or duplicate payments? 

Under date of June 18, 1934, this Department rendered an opinion to Byron 
G. Allen, Superintendent, Old Age Assistance Commis·sion, in which we stated 
that we were of the opinion that a refund could be made under Section 7235, 
1931 Code of Iowa, which provides as follows: 

"Refmuling errone01ts tax. The board of supervisors shall direct the treas
urer to refund to the taxpayer any tax or portion thereof found to have been 
erroneously or illegally exacted or paid, with all interest and costs actually 
paid thereon." 

In addition to this, we would suggest that the auditor issue a warrant 
drawn against any Old Age Assistance funds in the hands of the County 
Treasurer, which warrant shall be honored by the County Treasurer upon pres
entation and charged against said fund. We would suggest that matters of 
this nature be handled entirely in the county and that no refunds be made by 
the State as such a handling would greatly expedite and tend to lessen confusion 
in this matter. 

6. If a persor! has not arrived at the age of 21 years at the time of the 
list being compiled by the assessor but will attain the age of 21 years during 
the year for which the assessment is being made, should he be assessed or 
listed for that year? 

Under date of April 9, 1934, this Department rendered an opinion to Mr. Roy 
Henderson, County. Attorney, ·wright County, to the effect that if "A" arrived 
at the age of 21 years after January first, he would not be assessed under 
Senate File No. 42, Acts of the Forty-fifth General Assembly in Extraordinary 
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Session,· the Old Age Assistance Act, as the assessment is made up as of the 
first of each year. 

BOARD OF SUPERVISORS: BANKS AND BANKING: DEPOSITORS' 
AGREEMENT AS TO DEPOSITS OF PUBLIC FUNDS: "The question of 
whether or not such waiver should be executed depends upon the facts and 
the surrounding circumstances relative to the solvency of the bank, or the 
o"·ners thereof, and the collectibility of the county's claim. After making 
such investigation, it is then within the discretion of the Board to deter
mine whether or not it would be to the best interests of the county to enter 
into such depositors' agreement." 
June 27, 1934. County Attorney, Bedfm·d, Iowa: A few days ago, you were 

in the office with C\ir. Daugherty, a private banker in your county, and :\fr. 
Sharon, who is employed by the Banking Department as an Examiner in Ch:uge 
of ·one of the banks at Clarinda, Iowa. The facts, on which you asked an opin
ion, are as follows: 

"About :\larch 16, 1933, the Peoples Bank of New Market, Iowa, a private 
bank, instead of seeking the protection of Senate File 111, entered into a 
depositors' agreement with its depositors, by which the depositors agreed to 
leave all of their deposits in said bank for a period of three years. Since the 
passage of the Glass-Stegal bill by Congress a few days ago, the Peoples Bank 
of New Market advises that it will be un·able to continue in business without 
complying with the provisions of that act. Its officers have now prepared new 
depositors' agreements, which are to supersede the agreements of March 16, 
1933. Under the provisions of this new waiver or depositors' agreement of 
June 11, 1934, the Board of Supervisors of Taylor county are asl,ed to waive 
50 per cent of the old deposits; which were covered by the agreement of l\Iarch 
16, 1933, the other 50 per cent to be released immediately. 

"The owners of the bank, at the time the first depositors' agreement was 
entered into, owned several hundred acres of real estate. The new agreement 
provides that this real estate is to be mortgaged for the purpose of raising 
funds to pay 50 per cent in cash. 

Your question is of a two-fold nature: 
1. ·whether or not the governing officers of the county can legally enter 

into the depositors' agreement of June 11, 1934, and 
2. Whether or not, if they do have authority to bind the county in the 

execution of such agreement, they can, as governing officers of the county, 
become entitled to the benefits of the State Sinkin~; Fund on that portion of 
the deposit which is waived by the agreement of June 11, 1934. 

Section 9239-a1 and a2 of the Code of 1931, relative to the reorganization of 
banks and depositors' agreements, has reference to banks which are in re
ceiverships. Chapter 157 of the Acts of the Forty-fifth Regular Session pro
vides for the execution of depositors' agreements, when the bank is under the 
management of the Superintendent of Rmking, pursuant to the provisions of 
Senate File 111. 

There is no law in this state authorizing public bodies to execute. depositors' 
agreements, thereby waiving public funds deposited in the bank, unless the 
bank is in the hands of a receiver or is being managed under the provisions 
of Senate File 111. If then the Board of Supervisors have any authority to 
execute such an agreement, it is because of their general powers, duties and 
authority to look after the interests of the county and the publi(' funds. 

In the case of Poweshiek County vs. nuttles, 70 Iowa, 246, 30 N. W., 558, it 
was held that Boards of Supervisors, in the management and control of the 
school fund, have authority to do acts and make settlements for the protection 
of said fund, which, in the exerci~e of wisdom and care, prudent men or men 
of aff:lirs would do for the purpose of securing or collecting a debt, and further 
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said that the wisdom and prudence of the act must be determined upon the 
facts as they appear at the time to the supervisors. This statement was made 
in sanctioning a settlement made by a Board of Supervisors with one who had 
purchased school lands, for which he was unable to make settlement. The 
statute in t·hat case provided as follows: 

"That the several Boards of Supervisors shall hold and manage the securities 
given to the school funds in their respective counties, and also jw;lgments and 
lands therein belonging to said fund, for the use of said fund; and to that 
end such counties shall have power to sue in their own name for the use of 
said fund, either by the District Attorney or such other attorney as such Board 
shall select, and do all other acts in relation to the same necessary for the 
protection of said fund." 

In the case of McCarty, et a!., vs. Eggert, 154 Iowa, 28; 134 N. W., 426, the 
facts were that the County Auditor had paid himself more money by way of 
salary than was authorized by the Board of Supervisors, and has also paid more 
money for assistance in the office than was authorized by the Board under 
a statute giving the Board authority to fix the salary of the Auditor and com
pensation for clerk. The Supreme Court S'lid that under the statute (what 
is now Section 5130, subsection 5), the Bo'lrd of Supervisors have authority 
to examine and settle all accounts of the receipts and expenditures of the 
county and examine, settle and allow claims against the county. We quote 
from that case the following statement: 

"We think that it was competent for the Board to settle with the defendant 
any claim of the county against him for money drawn in such period, in 
excess of the salary authorized, by making an allowance, as it did, to that 
extent." 

The court then went on to say that although the acts of the Auditor were 
irregular, yet the Board of Supervisors had authority to adjust with the de· 
fendant any claim which the county might have for money irregularly drawn 
from the treasury. 

Even a stronger case is that of Sac County vs. Hobbs, et a!. In that case, 
the County Tre1surer was a defaulter. The Board of Supervisors,. at the 
expiration of the Treasurer's term, accepted a promissory note from the Treas
urer for the amount of his shortage, with the agreement that his official bond 
should be released and cancelled and no action commenced on said bond. 
'Vhen the county sued on the note, two questions were raised: 1. Whether or 
not the promise of the defendants was supported by consideration; and, 2. 
Whether the transaction in which the note was given was lawful. 

The Supreme Court held that there was consideration for the execution of 
the note in that the bond was released, and also held that the remedy on the 
bond was not exclusive, and that it often happens that the interests of the 
c0unty are better protected by pursuing some other cour·se. In passing on 
the matter, the court had this to say: 

"The board of ·supervisors are clothed with discretion in the matter, and 
it is competent fdr them, after a .defalcation has occurred, to take other security 
than that afforded by the bond, and even to extend the time of payment, if the 
interest of the county ·will thereby be better protected. True, such power is 
not conferred by any express provision of the statute, but it is included in 
the general power to examine and settle the accounts of the receipts and 
expenditures of the county, and to settle with the treasurer, conferred by 
Sections 303, 917, of the Code." 

Sac County vs. Hobbs, et a!., -- Iowa, --, 33 N. W., 368. 
After citing these authorities, we now call your attention to Section 5130, 

subsection 6, of the Code of 1931, which is as follows: 
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"5130. General powers. The Board of Supervisors at any regular meeting 
shall have power: 

"6. To represent its county and have the care and management of the 
property and business thereof In all cases where no other provision is made." 

Under the provisions of this section, the Board of Supervisors have power 
not only to represent the county but to have the care and management of the 
property and business of the county, except as otherwise provided by statute. 

Here is a case, in which they are asking the Board of Supervisors to waive 
50 per cent of the deposits and permit them to be trusteed and to ac·~ept 50 
per cent of the deposits in cash. More than a year ago, this same Board 
executed a waiver for a period of three years of 100 per cent of the county's 
deposits. If it has no authority to execute the present agreement, it certainly 
!mel no authority to execute the agreement of March 16, 1933. 

It is, therefore, the opinion of this office that if the Board of Supervisors 
in its wisdom, and after making a careful examination and investigation, deter
mines positively that it would be to the best interest of the county to execute 
this agreement, and that it would be impossible to collect 100 per cent of its 
deposits by action or by any other procedure, it would have authority to execute 
such agreement on behalf of the county. 

It is understood that this opinion deals only with the governing body of the 
counties, and Ins nothing to do with city councils, school boards and other 
governing bodies. We are not determining the question in this opinion, so far 
as those bodies are concerned. 

In conclusion, we ·state that it is the duty of the Board of Supervisors to 
make a careful investigation. The question of whether or not such waiver 
should be executed depends upon the facts and the surrounding circumstances 
relative to the solvency of the bank, or the owners thereof, and the collectibi!ity 
of the county's claim. After making such investigation, it is then within the 
discretion of the Board to determine whether or not it would be to the best 
interests of the county to enter into such depositors' agreement. 

Answering your second question, we will say briefly that you would not be 
entitled to the benefits of the State Sinking Fund, for the reason thJ.t this 
50 per cent, which you waive, is not lost through the closing of the bank or 
placing the same in receivership, or the reorganization of a bank, which is in 
receivership or operating under Senate File 111. 

(LIQUOR I~ABELS) PRINTING LABELS: DECALC0:.\1ANIA PROCESS: 
UNDER SUPERVISION AND CLASSIFICATION OF STATE PRINTING: 
It is not mandatory that this process have the 0. K. of the Superintendent 
of Printing but it is advisable that all matters relating to state printing be 
handled through the State Printing Board. 
June 30, 1934. State Cornz!troller, Des Moines. Io1ca: I have your request 

for an opinion from this department upon the following proposition: 
"I would ·like your official opinion regarding Decalcomania Process that is 

used by the Liquor Commission, as to whether or not it comes under the 
classification of printing and requires the 0. K. of the Superinten<lent of Print
ing before the voucher can be submitted for payment.· I submit herewith a 
sample of the job." 

As I understand the facts to be, this Decalcomania Process is one whereby 
printed matter is transferred on to glass by the use of water and that this is 
the process adopted by the Liquor Commission for the purpose of placing 
the label of a state in accordance with the provisions of the Iowa Liquor 
Control Act, upon all bottles of liquor sold by the Commission. 
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Your attention is called to Section 184 of the 1931 Code of Iowa which con
tains a statutory definition of printing. This statute provides as follows: 

"The term 'printing' as used in this and the two following chapters shall 
include 'binding' and may include material, processes, or operations necessary 
to produce a finished printed product." 

The provisions of the above statute are not mandatory with respect to 
"processes." The question as to IYhether or not any certain process would 
come within the provisions of this section of the Code is one in which a sound 
discretion can and should be exercised. The approval of the Superintendent 
of Printing cannot be required where such printing proces·s was not handled 
by the State Printing Board under the provisions of Chapter 14 of the 1931 
Code of Iowa. 

:\IOTOR VEHICLES: MOTOR VEHICLES PREVIOUSLY OPERATED UNDER 
OFFICIAL LICENSE PLATES ENTITLED TO REDUCTION OF F'EES ON 
FIFTH REGISTRATION: Motor vehicles previously operated under official 
plates when taken from state use, are entitled to the reduction provided for 
after the same has been registered five times. 
June 30, 1934. Secretary of State, Des Moines, Iowa: \Ve have your favor 

of the 29th inst., in which you request a construction of Sections 4864 and 4867 
of the Code, the first section providing for the registration and licensing of 
motor vehicles operated upon their own power upon public highways of this 
state, and the ·second section relating to general exemptions from the payment 
of the license fee required by Section 4864 and other sections. You submit 
the following question: 

Shall the registration of motor vehicles under "official" plates as permitted 
by Section 4867 be termed a registration so that upon removal from this class 
of service the provisions of Section 4910, relating to automatic reduction of 
license fees may be applicable? 

It is the opinion of this department that Section 4867, providing certain 
exemptions, relates merely to exemption from the payment of fees but does 
not provide for an exemption from registration. It provides that the depart
ment shall furnish upon application, free of charge, distinguishing plates for 
motor vehicles thus exempted and keep a separate record thereof. 

Section 4910 provides that after a motor vehicle has been registered annually 
five times, that part of the license fee which is based on the value of said vehicle 
shall be one-half the rate as fixed when new except as provided in the preeeding 
section which provides that no motor vehicle, regardless of age, shall be licensed 
for a full year for less than $7.00. 

If an automobile meets the requirement of Section 4910, of having been 
registered annually five times, the license fee therefor is then subject to the 
reduction provided for in said section and this is true regardless of the fact 
that during some prior years it has been exempt from license fee·s under Sec
tion 4867. 

SALES TAX: GREEN FEES FOR PLAYING GOLF: CAMPING IN STATE 
PARKS WOULD NOT BE TAXABLJ<J: The fees charged for camping in 
state parks would not be taxable under the provisions of Section 38 and the 
exemptions contained therein and in Section 39, subsection (d). In the case 
of a green fee for the playing of golf, in the sale of a ticket to do so, it 
would be the opinion of this department that the sales tax should be col
lected. 
June 30, 1934. Board of Conservation, Des Moine's, lou;a: This will acknowl-



596 REPORT OF THE ATTORNEY GENERAL 

edge receipt of your letter of recent date in which you request the opinion of 
this Department on the following question: 

Is it necessary for the state to charge a sales tlx on green fees collected 
at the golf courses or for camping in the state parks? 

Please be advised that Section 38 of Chapter 82, Acts of the Forty-fifth Gen
eral Assembly in Extraordinary Session, provides in part as follows: 

"There is hereby imposed, * * * *, a tax of two per cent (2%) upon the 
gross receipts from all sales of tangible personal property, consisting of goods, 
wares, or merchandise, * * * *, sold at retail in the State of Iowa to con
sumers or users; * * * * and a like rate of tax upon the gross receipts from 
all sales of tickets or admissions to places of amusement and athletic events, 
* * * *." 

Section 39 provides in part as follows: 
"Exemptions_ There are hereby specifically exempted from the proviswns 

of this division and from the computation of the amount of tax imposed by 
it, the following: 

"* * * * *. 
"(d) The gross receipts from sales of tickets or admissions to state, county, 

district, and local fairs, and the gross re·~eipts from educational, religious, or 
charitable activities, where the entire amount of such receipts is expended for 
educational, religious or charitable purposes." 

It would be the opinion of this Department that the fees charged for camp
ing in state parks would not be taxable under the provisions of Section 38' 
and the exemptions contained therein and in Section 39, subsection (d), as set 
out above_ 

In the case of a green fee for the playing of golf, in the sale of a ticket to 
do so, it would be the opinion of this Department that the sales tax should 
be collected, in keeping with that part of Section 38 of the act which states: 

"* * * * and a like rate of tax upon the gross receipts from all sales of 
tickets or admissions to places of amusement and athletic events, * * * *." 
and for the additional fact that the receipts would not be expended for edu
cational, religious or charitable purposes. 

While there might be a doubt as to educational purposes, yet we feel, in 
parks that are open to the public and at which there is a golf course and a 
green fee is charged, that the sales tax should be collected on the green fee. 

BOARD OF CONSERVATION: WILL OF W. Q. STEWART, CALHOUN 
COUNTY: Would it be possible for the board of conservation to acquire lots 
6 and 7 of Sandy Point subdivision at Twin Lakes by direct purchase? 
June 30, 1934. Board of Conservation, JJ.fanson, Iowa: This will acknowl

edge receipt of your letter of the twenty-first instant, in which you request the 
opinion of this department on the following question: 

The will of W. Q. Stewart, Calhoun county, Iowa, provides in paragraph 2 
a bequeath for Hattie S. Stewart, his wife, and the conditions under which 
she holds the property. 

Would it be possible for the board of conservation to acquire lots 6 and 7 
of Sandy Point subdivision at Twin Lakes by direct purchase? 

Paragraph 2 of the will, above referred to provides: 
"I give, devise and bequeath to my beloved wife, Hattie S. Stewart, all and 

singular, my real and personal estate, of whatever kind and wherever situated, 
of which I die seized or possessed, subject to the payment of my debts and 
expenses as indicated in the first paragraph hereof; to have and to hold, enjoy 
and use, during her natural life with full power to sell and convey and mort
gage and pledge the same for the purpose of paying said debts and expenses, 
and for her own support, comfort and maintenance, without let or hindrance 
from anyone whomsoever, and at .her own discretion." 
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It is the opinion of this department that she might sell this property in 
the event she desires to do so to pay debts and expenses and also for her 
support. 

If the estate is still open, I would sug.gest that you secure an order of court. 
However, if the estate is closed, paragraph 2 of the will is sufficient to allow 
her to deed this property to the State of Iowa for a consideration. 

We assume that no other paragraph limits the authority as granted in para
graph 2 of the will under consideration. 

Of course, in the event that the estate is still open, the money derived from 
the sale of the lots in question would have to go for the payment of debts 
but this is a matter to be handled by the executor under the direction of the 
court. 

SLOT MACHINE: GAMBLING DEVICES: A slot machine contains five slots 
into any one of which a penny can be inserted and when the lever is pulled 
it releases a so-called poker hand of cards. There is no prize given for 
inserting the penny, at any time, and apparently players get together and 
bet on the various hands as they appear. While a machine of this sort is· 
not inherently a gambling device, it becomes a gambling device by illegal use 
and if gambling is conducted in connection therewith, said machine becomes 
a gambling device. 
June 2, 1934. County Attorney, Centerville, Iowa: This will acknowledge 

receipt of your communication of recent date asking for an opinion from this 
department on whether or not a certain slot machine constitutes. a gambling 
device. Your description of the machine appears to be as follows: 

"This machine contains five slots into any one of which a penny can be 
played. When the penny has been dropped in the slot you pull a lever and 
this releases the machinery and displays to the observer a hand of cards
as I am advised such a hand as is used in playing the game of poker. Nothing 
whatever is returned at any time from the machine. I assume that the way 
this machine is frequently operated is for several players to get about it and 
put up a jack pot on the side and then each one takes one of the slots and 
places his penny in It and the one that gets the best hand gets the money." 

The department issued a ruling in a somewhat similar matter today, the 
abstract of which is as follows: 

A token machine which upon insertion of a coin returns either tokens, 
cash, or a package of mints, providing the player trips an attachment on the 
vending machine, and which gives either token, coins, or mints, at each inser
tion of a coin is a gambling device in that its purpose is to create a desire to 
insert coins in order to receive additional coins, which opinion was based upon 
the ruling of our Supreme Court in State of Iowa vs. Marvin, 211 Iowa, 462. 
The pronouncement in the Marvin case appears to be the strongest pronounce
ment which our court has made upon this subject. The description and opera
tion of the machine to which you refer is materially different from those 
Involved in the cases of State vs. Ellis, 200 Iowa, 1228, and State vs. Marvin, 
211 Iowa, 462. IJ! ·both the E1lis and Marvin cases the machine retu.rned some
thing to the player, whether it be candy, tokens, or coins. The machine which 
you describe returns nothing. There is no prize to be gained by operating 
this machine. The only element of chance lies in the possibility of the hand 
that might be obtained on the machine when it is played. If any gambling 
is to be done in connection with the machine, it must be done outside of and 
independent from the machine. We are not prepared to say, under this state
ment of facts,_ that such a machine is inherently or per se a gambling device 
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subject to forfeiture. However, a machine not inherently a gambling device 
may become so by illegal use and if gambling is conducted in connection with 
the operation of the machine such a machine then becomes a g:1mbling device 
and would be subject to forfeiture. 

July 2, 1934. Olcl Age Assistance Commission, Des Moines, Io1ca: This will 
acknowledge receipt of your request for the opinion of this department on the 
following question: 

A prospective applicant for old age assistance is over eighty years of age. 
He resided in Iowa from 1900 to 1912 when he moved to California. In 1914 
he returned to Iowa, voted here in the year 1916 and made his residence here. 
However, in November, 1925, he went to San Diego, California, and stayed 
in the home of a daughter. He did not vote or exercise any rights of a citizen 
of California and did not establish a home there. In November, 1929, he came 
back to Iowa, voted in the primaries the following year and has continued to 
make his residence here. 

Under this set of facts, is he eligible for old age assistance if he meets the 
other requirements of the act? 

Subsection (d) of Section 12 of Chapter 19, Acts of the Forty-fifth General 
Assembly in Extraordinary Session, provides as follows: 

"(d) Has a domicile in the state and 
"(1) has had such domicile continuously for at least ten years immediately 

preceding the date of application, but continuous residence in the state shall 
not be deemed to have been interrupted by periods of absence therefrom if 
the total of such periods of absence does not exceed eighteen months and the 
residence for the last three years preceding the application has been con
tinuous, but absence in the service of the state or of the United States shall 
not be deemed to interrupt residence in the state if a domicile be not acquired 
outside the state;" 

Courts have defined the word "domicile" as follows: 
"The term 'domicile' in its ordinary acceptance means a place where a per

son lives or has his 'home.' In a strict legal sense that is properly the domicile 
of a person where he has his true, fixed, permanent home and principal estab
lishment, and to which place he has, whenever he is absent, the intention of 
returning. In a sense domicile is synonymous with home or residence, or 
'the house of usual abode'.'' See: 

Pope vs. Pope, 243 P. 962, 964, 116 Okl., 188. 
" 'Domiciled' as a verb, means to establish in a fixed residence or a residence 

that constitutes habitancy or to have one's domicile, to dwell. As a noun, it 
means a place of residence either of an individual or a family, a dwelling 
house, or abode, a home or habitation, residence at particular place accom
panied with intention to remain there for unlimited time, residence accepted 
a<: final abode, home so considered in law." 

See: 
MacLeod vs. Stelle, 249 P. 254, 256, 43 Idaho, 64. 

"In order to establish 'domicile,' there must be actual residence, coupled 
with intent to establish place of residence as home.'' 

See: 
Foss vs. Foss, 136 A. 98, 99, 105 Conn., 502. 

19 Corpus Juris 395, in distinguishing domicile and residence, states: 
"\Vhile the terms 'domicile' and 'residence' are frequently used synonymously, 

they are not, when accurately used, convertible terms. The former was of 
more extensive signification and includes, beyond mere physical presence at 
the particular locality, positive or presumptive proof of an intention to con
stitute it a permanent abiding place. 'Residence' is of a more temporary 
character than 'domicile.' 'Residence' simply indicates the place of abode 
whether permanent or temporary; 'domicile' denotes a fixed, permanent resi
dence, to which, when absent, one has the intention of returning. 'Residence' 
has a more limited, precise, and local application than 'domicile," which is 
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used more in reference to personal rights, duties, and obligations. That there 
is a difference in meaning between 'residence' and 'domicile,' is shown by the 
fact that a person may have his residence at one place while his domicile is 
in another. It has also been said that domicile and residence are not synony
mous for the reason that a person may have more than one residence at the 
same time, but only one domicile." 

And on page 397 states: 
"Generally, where a statute prescribes residence as a qualification for the 

enjoyment of a privilege, or the exercise of a franchise, and whenever the 
terms are used in connection with subjects of domestic policy, domicile and 
residence are equivalent." 

In the case of In Re Estate of J. M. Colburn, 186 Iowa, 590, our Supreme 
Court said: 

"To establish a domicile at any particular place, there must be an intention 
to do so and the fact thereof; and the mere intention, without, in fact, residing 
or abiding, cannot constitute a domicile." 

The only difficulty with the situation as we view it is the statement in sub
section 1 under (d) of Section 12 of the act in that it provides: 

"* * * *, but continuous residence in the state shall not be deemed to have 
been interrupted by periods of absence therefrom if the total of such periods 
of absence does not exceed eighteen months * * * *." 

Apparently, from the statement of facts given to us, there has been a longer 
period of absence from the state than eighteen months, as set out in the act. 
In keeping with the Supreme Court decision of our state, above cited, the 
question of intention must be considered. As our court states: 

"To establish a domicile, there must be an intention to do so." 
But intention in such a case, in our opinion, would be governed by the facts 

and the acts done by the person in question rather than the expression of 
such a person as to what he intended. It is our opinion that it was the inten
tion of the legislature, in a case such as presented, where the acts done by 
the person in question would express the intention to consider Iowa not only 
the domicile but the legal residence, such as voting and refraining to do so 
in California. We believe that both the domicile and legal residence of this 
particular person was in Iowa and that the legislative intent in including this 
section of the act, was not to defeat the right to participate of a person who 
might, during~ the ten-year period, spend at various times over eighteen months 
in other places through business reasons or pleasure or through illness in some 
hospital outside the borders of the state, but that the absence limit referred 
to is where a domicile or legal residence has been created in another state. 
In the instant case, we do not believe that either status was created in Cali
fornia but that both the legal residence and the domicile of this person is in 
Iowa. The legislature did not mean in such a case that absence for eighteen 
months would defeat a right to participate but only in such cases where either 
the legal residence or domicile has been created in another state and the 
absence has been more than eighteen months within the ten-year period. 

OLD AGE ASSISTANCE CO:\Il\IISSION: COLLECTION OF 1935 TAX IN 1934: 
ILLEGAL: Is it permissible for corporations to collect the 1934 and 1935 
payments of the old age assistance tax during the year 1934? 
July 2, 1934. Old Affe Assistance Commission, Des Moines, Iowa: This will 

acknowledge receipt of your request of the twenty-seventh ultimo, for the 
opinion of this Department on the following question: 

A situation has arisen in Pottawattamie county whereby several large cor-
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porations are attempting to collect the 1934 and 1935 payments of the old age 
assistance tax during the year 1934. Is this permissible? 

Please be advised that it is the opinion of this department that such a prac
tice as outlined by you in- this question is not the proper procedure under 
Chapter 19, Acts of the Forty-fifth General Assembly in Extraordinary Session, 
for several reasons, the principal one being that the tax is not due until 1935, 
and could not be deducted from an employee's salary by an employer during 
the year 1934. The reason for this objection, outside of the fact that it violates 
the provisions of the act, is that the person paying the 1935 tax in 1934 might 
not live until the tax was due in 1935 and, hence, would never be liable for 
the payment of the same. 

SCHOOLS: TUITION: PAYMENT OF DEBT BY ONE DISTRICT TO AN
OTHER: Toledo Township School District No. 4 is indebted to Toledo Inde
pendent School District. Debtor school district desires to pay Independent 
District by County Treasurer warrant and a school warrant. Independent 
District refuses to accept, stating they will collect from tax moneys to be 
collected by treasurer. Rural District may pay Independent District directly 
and cannot be forced to pay through County Treasurer. 
July 5, 1934. County Attorney, Tama, Iowa: We have your request for 

opinion on the following proposition: 
Toledo Township School District No. 4 is indebted to the Toledo Independent 

School District in the amount of $721.95 for tuition of pupils living in the rural 
district and attending the high school in the city of Toledo. The Independent 
District, pursuant to the provisions of Section 42711 of the Code filed a state
ment with the County Auditor which was transmitted to the County Treasurer 
pursuant to law. Your debtor school district has on hand $425 and all but 
$121.95 of this would be needed for the operation of the rural school district 
for the ensuing year. The rural district tendered to the Independent District 
a County Treasurer's warrant in the amount of $121.95 and a school warrant 
in the amount of $600.00. The Independent District refused to accept this, 
stating that they will proceed to collect the amount from tax moneys now 
collected and to be collected by the Treasurer. You ask whether the rural 
district may require the Independent District to accept the $600 check of the 
District and the $121.95 warrant of the Treasurer or whether the Independent 
District may require payment through the County Treasurer. 

The purpose of Section 4278 of the Code is only to give to the creditor dis
trict another method of collection for you will note that this section provides 
at the very first: "If payment is not made" and was not intended to be an 
exclusive method of collection. 

It is, therefore, the opinion of this Department that if the rural distriet 
is agreeing to pay this amount directly, that the independent district cannot 
force the same to be paid through the County Treasurer. 

SINKING FUND: DEPOSITORIES: Mr. Bode, State Fish and Game Warden, 
asks that Executive Council designate depository for moneys which he has 
on hand for the monthly period and which is turned over to the State Treas
urer each month. You ask whether Executive Council have this authority, 
also whether such action will bring this fund within the protection of the 
State Sinking Fund. 
July 5, 1934. Trea.mrer of State, Des Moines, lotca: Your letter of re-~ent 

date addressed to the Attorney General and enclosing letter of I. T. Bode, State 
Fish and Game Warden, has been turned to the writer for attention. 

In his letter to the Executive Council, Mr. Bode asks that the Executive 
Council designate a depository for the moneys which he has on hand for the 
monthly period and which is turned over to you once each month. You ask 
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whether the Executive Council have this authority, and also whether such 
action on the part of the Executive Council will bring this fund within the 
protection of the State Sinking Fund. 

Section 1703-d23 of the Code provides that the State Fish and Game Warden 
shall at least once a month make a return of all !lloneys received by the 
Department to the State Treasurer, to be deposited in the Fish and Game 
Commission Fund. Under the law, then, he is only to turn this money to you 
once a month and during the time that he is required to keep the money, he is 
entitled to protection by designation of depository. Therefore, we believe it 
is not only proper, but necessary, for the Executive Council to designate a 
depository in order to fully and properly protect l\Ir. Bole under this Code 
section. 

In regard to bringing this deposit within the State s:nking Fund, we beg 
tu advise that Section 7420-d1 requires the Treasurer of State and of each 
county, city, town and school corporation and each township clerk and each 
County Recorder, Auditor, Sheriff and Clerk of the District Court, and Secre
tary of School Board, to deposit all public funds in their hands in such banks 
as are first approved by the governing board. The interest from these deposits 
then goes to make up the Sinking Fund, and Section 7420-a2 of the Code pro
vides that the purpose of the fund is to secure the payment of their deposits 
to the state, county, township, municipal and school corporations h:J.ving public 
funds deposited in any bank in this state. This money then so long as it 
remains in the hands of the Warden under the law, is not a deposit of the 
Treasurer of State, and therefore, irrespective of any resolution designating 
dt.opository by the Warden, this would not be protected by the Sinking Fund 
until after the Warden actually turns into the office of the State Treasurer 
at the end of the monthly period, as required by law. 

INSURANCE: Eligibility of bonds of Philippine Islands as an investment for 
life insurance companies operating under laws of State of Iowa, also as to 
eligibility of bonds of municipality of Lu Quillo, Puerto Rico. 
July 5, 1934. Commissioner of Insurance, Des Moines, Iowa: ·we have your 

request for opinion, dated some time ago, as to the eligibility of bonds of the 
Philippine Islands as an investment for life insurance companies operating 
under the laws of the State of Iowa, and also your recent request for opinion 
as to the eligibility of bonds of the municipality of Lu Quillo, Puerto Rico. 

Subsection 1 of Section 8737 of the Code, as revised and amended by Sec
tion 1, Chapter 107, an act of the Forty-fifth General Assembly, Extraordinary 
Session, in regard to the investment of funds required by law to be deposited 
with the Commissioner of Insurance, provides in part, as follows: 

"Federal and Dominion Bonds. The bond issued or guaranteed by the United 
States, and Farm Loan Bond issued under the act of Congress approved July 
17, 1916, as amended * * * *." 

I assisted in revising this statute at the last Special Session and you will 
note the provision requires that the bonds be issued or guaranteed by the 
United States. 

The Island of Puerto Rico and the Philippine Islands were a conquest of 
the Spanish-American War, and while there is some difference between the 
relationship of these to the United States in re5ard to citizenship and pass
ports and government, both are insular possessions and in effect, the govern
ment of the United States functions merely as a guardian over these respective 
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i;;lands, and supervises their physical and governmental affairs. These bonds 
are authorized by the National Congress, yet the faith of the United States 
is not pledged as a guarantee for the payment of the loan or for the due use 
of the proceeds, or the observance of the sinking fund requirements, and the 
bonds are issued by the fully constituted governments of these possessions 
pursuant to the authorization of Congress, but are not issued by the United 
States. 

It is, theref.ore, apparent that the bonds of these insular possessions are not 
issued or guaranteed by the United States pursuant to the provisions of Chapter 
107 of the Acts of the Forty-fifth Gen·eral Assembly, Extra Session. 

We appreciate the fact that the United States, pursuant to its moral obliga
tion, will do all in its power to proteet the holders of the outstanding bonds 
and see that they do not become impaired nor vitiated, yet, this does not make 
the United States guarantor of the bonds, within the meaning of our statute. 

The bonds of the municipality of Lu Qui!lo, Puerto Rico, are in the same 
position as outlined above and do not come within the investment provisions 
of the statute, for, as we understand, they are issued by the governing board 
of the municipality, the proceeds to be used for general purposes. 

It is, therefore, the opinion of this Department that the bonds of the Philip
pine Islands, Puerto Rico, and the municipalities of these insular possessions 
are not eligible for deposit with the Insurance Commissioner by life insurance 
companies. 

TAXES: STATE PROPERTY ACQUIRED THROUGH FORECLOSURE: 
Where property is acquired by the state through foreclosure, or by quit 
claim deed to avoid foreclosure, and there are unpaid taxes thereon at the 
time, that the taxes are extinguished and are not any longer a lien against 
the property and there is also no liability for penalty. 
July 6, 1934. Board of E(lucat-ion, Des Moines, Iowa: We have your request 

for opinion on the following proposition which pertains to Mrs. Clara G. Davis, 
but which is a general proposition: 

"Pursuant to law, the Board of Education loaned out of the permanent fund 
of Iowa State College and took as security therefor, a mortgage on certain real 
estate. The mortgage is in default and the taxes for 1931, 1932, 1933 and 1934 
are in default. In order to obviate the necessity of foreclosure and the at
tended expense, the mortgagor gave to the Board of Education a quit claim 
deed which was accepted as in full of the debt. Should the ·Finance Committee 
of the State Board of Education instruct and authorize the Iowa State College 
of Agriculture and Mechanic Arts to pay either the taxes and penalty or both?" 

Section 6944 of the C'ode, Subdivision I provides as follows: 
"The. following classes of property shall not be taxed: 
1. Federal and state property. The property of the United States and this 

state, including university, agricultural college and school lands." 
Section 7268 of the Code provides in part as follows: 
"In all cases where the real estate is mortgaged or otherwise incumbered 

to the school, agricultural college, or university fund, the interest of the per
son who holds the fee shall alone be sold for taxes, and in no case shall the 
lien or interest of the state be affected by any sale thereof. The foregoing 
provision shall include all lands exempt from taxation by law, and any legal 
or equitable estate therein held, possessed, or claimed for any public purpose, 
and no assessment or taxation of such lands nor the payment of any such tax 
by any person, or the sale and conveyance for taxes of any such lands, shall 
in any manner affect the right or title of the public therein, or confer upon 
the purchaser or person who pays such taxes any right or interest in such 
land." 
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Section 6956 of the Code requires every inhabitant of this state of full age 
and sound mind to list for the assessor, all property subject to taxation in 
the state, of which he Is owner, or has the control and management. It is, 
of course, apparent that after the state or any of its agencies acquires title to 
real estate, that it is not subject to taxes hereafter, but the question as to the 
taxes that are already a lien on the property at the time of its acquisition by 
the state through foreclosure or quit claim deed to avoid foreclosure, is more 
difficult. Some states have held that the acquiring of title by the state merges 
the estates and extinguishes the tax lien, holding that this is apparent because 
of statutory provision similar to our Section 7268 which prohibits any manner 
of enforcement of the lien so long as the state is the owner. Other courts hold 
that under the law, the statutory provision similar to Section 6956 of the 
Code, that all property held by individuals is required to be listed and that 
based upon this listing, the levy and assessment are made and that it is there
fore unfair to withdraw certain property from the liability for taxation after 
it has been so properly listed. 

Our Supreme Court, as far as we are able to find, has not spoken on this 
proposition, but it seems to us to be the more logical rule that the tax lien 
is extinguished upon the acquisition of the property through foreclosure or 
by quit claim deed after default and to avoid foreclosure, as when the prop
erty was listed, it was known that the State of Iowa, through one of its 
agencies, had a mortgage thereon and might be forced to foreclose it, and that 
is also the more logical rule in view of Section 7268 of the Code which pro
vides that the sale of property for tax will not in any wise affect the lien or 
interest o( the state therein. 

It is, therefore, the opinion of this department that where property is ac
quired by the state through foreclosure, or by quit claim deed to avoid fore
closure, and there are unpaid taxes there on at the time, that the taxes are 
extinguished and are no longer a lien against the property, and that there 
is also no liability for penalty. 

BEER LAW: CHAPTER 25, EXTRA SESSION, 45TH GENERAL ASSEMBLY: 
Is it necessary that said club must have been incorporated as of January 1, 
1934? Section 19. Can this dealer go to the picnic and sell beer at the 
picnic for consumption on the picnic grounds? 
July 6, 1934. County Attorney, Port Dodge, Iowa: This will acknowledge 

receipt of your letter of the twenty-sixth ultimo, in which you request the 
opinion of this department on the following questions: 

1. A club applying for a permit to sell beer under Section 19 of Chapter 25, 
Acts of the Forty-fifth General Assembly in Extraordinary Session, as a golf 
or country club was incorporated only last week but has been in operation and 
was on the first day of January, 1934. Paragraph c of said section provides 
that such club must be incorporated. Paragraph f provides that it must have 
been in operation on the first day of January, 1934. Is it necessary that said 
club must have been incorporated as of .January 1, 1934? 

2. A community group in one of our townships is having a picnic July 
fourth. In a little town three or four miles from where this picnic is to be 
held, there is a beer retailer who holds a class "B" permit. Can this dealer' 
go to the picnic and sell beer at the picnic for consumption on the picnic 
grounds? 

In answer to your first question, if all other provisions of Section 19 are 
met, it would be the opinion of this department that subsection c of Section 19 
of the act under consideration does not state as to when the club shall be 
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incorporated but simply states that it shall be incorporated und.er the Jaws of 
the St:~te of Iowa. Subsection f of this section states that it must be in opera
tion as a club on the first day of January, 1934. As there is no provision with 
reference to the incorporation of the same, we would think the facts, as sub
mitted by you, would allow the board of supervisors to issue a permit to this 
club if all other provisions of the act are met, if they so desire. This last 
statement is made, regarding the desire of the board to issue such a permit, 
because the act uses the word "may" and not the word "shall." We have 
previously ruled that this is a discretionary matter with the bo:~rd. 

In answer to your second question, will say that cass "B" permit holders 
have the right to sell beer, under their permit, for the place described in said 
pe;rmit only. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: Robert Coulter's estate, under the said set of facts, 
is liable for the payment of the one dollar ($1.00) tax. 
July 6, 1934. County Attorney, Corning, Iowa: This will acknowledge re

ceipt of. your letter of the_ twenty-seventh ultimo, in which you request the 
opinion of this department on the following question: 

Robert Coulter was listed in this county by the assessor, as provided by 
Chapter 19, Acts of the Forty-fifth General Assembly in Extraordinary Session, 
the old age assistance act. He died on the thirtieth day of May. 

Is his estate liable for the payment of the one dollar ($1.00) tax? 
It is the opinion of this department that, as Robert Coulter was listed by 

the assessor, as provided by the old age assistance act, his estate would be 
liable for the one dollar ($1.00) tax levied this year. The law you will note 
states in part as follows: 

"* * * * payable on or before July 1, 1934. * * * *." 
From the time that this man was listed by the assessor, he, and later his 

estate, would be liable for the tax in the year 1934. 

lOW A SOLDIERS' HOME: PROBLEM CHILDREN IN INSTITUTION: 
Board of Control does not have power and authority to place children who 
have been regularly committed or received in Iowa Soldiers' Home, in a 
private home, even though it be for temporary special supervision and care, 
and even though cost of child in such temporary home would not exceed cost 
of child in institution. 
July 7, 1934. Board of Cont1·ol, Des Moines, Iowa: We have your request 

for opinion on the following proposition: 
"Many problem children do not make a satisfactory adjustment in institutions 

and this is especially true where the institutions are as large as our juvenile 
homes. We are concerned with devising a plan whereby these children may 
be temporarily placed in a private residence or home so as to give them a 
specialized program. We desire your opinion as to whether we may place these 
children temporarily in a carefully selected and supervised private home where 
they may be properly developed, and use the support fund of the institution 
for such boarding home care, the cost of such care, however, to in no event 
exceed the cost of the child in the institution." 

Section 3706 of the Code provides that the object of the Iowa Soldiers' 
Orphans' Home shall be for the purpose of providing for children therein a 
common school education and Ruch useful and regular employment and train
ing as will enable them to be self-sustaining, the admission to the institution 
to be either by commitment or on voluntary application by the legal custodian 
ot the child and approved by the judge of a court of record or by the Board 
of Supervisors. 
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I have submitted this question to the staff of this office as it presented a 
very serious problem to me. The staff of this office are of the opinion that 
the purpose of the law is to provide for these orphans in the Home and that 
the Board of Control is not authorized to place these children, even temporarily, 
in private homes for special supervision and care and even where it believes 
it to be for the best interests of the child, as the commitment and the statutory 
provision are mandatory. However, if the court m:.~king the commitment, 
would make a supplemental order that the child could be placed in a private 
home for special supervision and care, it would be wholly within the court's 
power and you would then have the right and authority to so place the child 
pursuant to order of court. 

It is further the thought of this Dep:utment tint such placing for special 
supervision and care is not analogous to placing in a hospital for treatment, 
as that is an emergency matter which must be met and you could not be re
quired to mal'e the child wait while it was sick for sufficient time to secure a 
court order, but such is not the case where the child is merely phced in the 
home for spe~ial supervision and care, as suggested in your question. 

It is, therefore, the opinion of this Department that your Department does 
not have power and authority to place children who have been regularly com
mitted or received in your Iowa Soldiers' Home, in a private home, even though 
it be for temporary special supervision and care, and even though the cost of 
the child in such temporary home would not exceed the cost of the child in 
the institution. 

SCHOOL BOARD: TERM OF SUBDIRECTOR AND MEMBER OF BOARD: 
As to expiration when elected for regular term; when appointed to fill 
vacancy: when elected by voters to fill vacancy, also as to term of member 
of board. 
July 9, 1934. Depm·tment of Public Instruction, Des Moines, Iowa: We h:.~ve 

your request for opinion, dated some time ago, on the following propositions: 
1. When does the term of a subdirector elected for the regular term of one 

year expire? 
2. When does the term of subdirector appointed to fill vacancy expire? 
3. ·when does the term of a subdirector elected by the voters to fill vacancy 

expire? 
4. When does the term of a member of the board in an independent district 

who is elected to a regular term expire? 
5. When does the term of a member of the board in an independent district 

who is appointed by the board to fill a vacancy expire? 
6. When does the term of a member of the board in an independent district 

who is elected by the voters to fill vacancy expire? 
We will answer this in the same order in which you have asked them. 
1. Under the provisions of Section 4216-c24 of the Code, the term of office 

of a subdirector is for one year. However, preceding that and in the same 
section, the Legislature provided that the terms of office of all directors except 
subdirectors should be for a term of three years and until their successors are 
elected or appointed and qualified. Clearly the Legislature only intended to 
differentiate in the number of years and not as to the manner of succession, 
~o it is therefore, our opinion that a subdirector holds office for his term ant! 
until his successor is electE'd or appointed and qualified. 

2. The term of a subdirector appointed, likewise is until his successor is 
elected or appointed and qualified. 

3. The term of the subdirector elected by the voters to fill the vacancy 
expires when his successor is elected or appointed and qualified. 
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4. The term of an independent director who was elected for the regular 
term of three years pursuant to Section 4125 of the Code continues until his 
st•ccessor has been duly elected, appointed or qualified. 

5. The term of a member who is appointed to fill a vacancy expires at the 
expiration of the term and until his successor is elected or appointed and 
qualified. 

6. The term of a member of the Board of an Independent District who is 
elected to fill a vacancy expires at the end of the term he is filling out and 
until his successor is elected or appointed and qualified. 

We appreciate the fact that directors should not by their own acts or negli
gence be allowed to continue indefinitely as a member of the board, yet, on 
the other hand, it is imperative that the boards be fully constituted so that 
no· question may arise in regard to their acts, and we will have to presume 
that the members of these boards will act in good faith and will see to it 
that their successors qualify at the earliest possible opportunity and will not 
attempt to keep their successors from qualifying so as to prolong their o1vn 
term of office. 

BEER BILL: CHAPTER 25, EXTRA SESSION, 45TH GENERAL ASSE:\lBLY: 
Under the said set of facts, it would be necessary to have two permits. 
July 9, 1934. County Attorney, Io1ca City, Iowa: This will acknowledge 

receipt of your letter of the twenty-first ultimo, in which you request the 
opinion of this department on the following question: 

A permit holder in one of the towns in Johnson county has been operating 
a beer parlor under the permit as owner of the property. The permit covers 
only the beer parlor. This permit expires August first. 

The permit holder also owns and operates a dance hall, located in the same 
town and directly across the street from the place of business where he has 
been previously selling beer. He owns both properties, the same being divided 
by a town street. 

'\Vhen he makes application for a renewal of his class "B" permit on August 
first next, he desires to include in the application the dance hall property and 
would like to know whether one permit will be sufficient to cover the beer 
parlor on one side of the street and the dance hall on the other, or whether 
it will require two permits. 

Please be advised that it is the opinion of this department, in a set of facts 
such as presented by you, that it would be necessary to have two permits. 

This department has previously ruled that where a permit has been granted 
by a city council, by way of illustration, for lot 8, block f, of a certain city or 
town, the permit holder may sell at any place on these premises where he 
meets the requirements of Chapter 25, Acts of the Forty-fifth General Assembly 
in Extraordinary Session, the Iowa beer law, particularly with reference to the 
provisions in regard to tables and seats sufficient to accommodate not less than 
twenty-five (25) persons at one time. Also in cases where a permit is granted 
for lots 8 and 9, which are adjacent and contiguous to one another or where 
a permit holder has a building which covers both of the lots described in the 
permit, he may sell at any place on the premises. But where a permit holder, 
such as you have described, has lots such as are not connected with one another 
and are not covered by a building or structure, this constitutes two separate 
places of business and, hence, there should be two separate permits. 

We would, therefore, be of the opinion that the city council would not have 
the right, under Chapter 25, Acts of the Forty-fifth General Assembly in Ex
traordinary Session, to carry the two separate places of business on the same 
permit. 
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BEER BILL: CHAPTER 25, EXTRA SESSION, 45TH GENERAL ASSEMBLY: 
No provision in the law that prohibits a person under twenty-one years of 
age from working in a place where beer is dispensed and, therefore, such a 
person may be employed to dispense beer. 
July 9, 1934. County Attorney, Jlason City, Iowa: This will acknowledge 

receipt or your letter of the third instant in which you request the opinion of 
this department on the follo\Ying question: 

Is there any provision in the law that prohibits a person under twenty-one 
from working in a place where beer is dispensed? 

Please be advised that it is the opinion of this department, in view of the 
fact that the law is silent on the age of employees in places where beer is 
dispensed, that there would be no prohibition on a person under twenty-one 
years of age working in such a place. 

The law is clear on the question of sale to a person under twenty-one years 
of age and provides that the only person who could give a minor beer are the 
parents or guardian of such minor. 

SALES TAX: IN RE KATZ' METHOD OF ADVERTISING: "Under Rule 66, 
adopted by your Department, the retail sales price must be marked for each 
article, and the purchaser must pay, in addition to this marked price, the 
sales tax for said article. Adding the tax to the retail sales price and mark
ing and advertising said articles at the price which includes both the retail 
sales price and the tax, without designating the exact retail price and the 
exact amount of the tax, would be a violation of Rule 66, and also Section 42 
of the Sales Act." 
July 9, 1934. State Board of Assessment and Review, Des Moines, Iowa: You 

request an opinion from this Department on the following proposition: 
"Pursuant to an opinion of your office that it has authority so to do, this 

Board adopted the following rule: 
" 'When any retailer shall price mark any article for retail sale and display 

or advertise the same with such price mark to the public, the price so marked 
or advertised shall include only the retail price of such article. 

"'EXA:\IPLE: The advertised or marked price is $1.00. When sale is made, 
the purchaser pays or agrees to pay $1.02, representing the purchase price plus 
tax, which, when added, becomes a part of the sales price or charge.' . 

"This rule does not prohibit advertising or displaying the sales price plus 
tax as in the following examples: 

"'This dress $10.00 plus tax.' or 
"'This dress $10.00 plus 20-cent tax.' 
"This Board is now advised by the Katz Drug Company of this city that it 

proposes to advertise and display articles for sale at retail, charging the buyer 
only the advertised or marked price; but that said company proposes further 
to post in its place of business and to display in its newspaper ads the fol
lowing: 

"'The retail sales tax of 2 per cent is an element in the price of each article 
listed herein or sold by the Katz Drug Company and has been added to the 
retail price of such articles.' 

"Upon this state of facts, your opinion is requested as follows: 
"1. Is the proposed practice of the Katz Drug Company above set forth a 

substantial and hnvful compliance with said Rule No. 66? 
"2. If the safd proposed practice is not a substantial and lawful compliance 

with Rule No. 66, is it nevertheless a substantial and lawful compliance with 
Sections 41-a and 42 of the Sales Tax Act? 

"3. Assuming that said proposed practice is not a substantial and lawful 
compliance with said Rule No. 66, but is, nevertheless, a substantial and lawful 
compliance with Sections 41-a and 42 of the Sales Tax Act, does this Board 
have authority to enforce compliance by said company with Rule No. 66?" 

The proposal of the Katz Drug Company is to advertise their merchandise 
for sale to the public at a certain specified price for each article. In other 
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words, they propose to advertise the sale price of a tube of tooth paste for 
27 cents. The only price mark for the sale of this article is 27 cents. The 
purchaser pays the· marked price of 27 cents for the article. At the time of 
the sale and purchase, the purchaser is not informed as to just how much 
tax he is paying or how much the retail sales price of the article is. Neither 
the state nor the purchaser is correctly informed as to just how much tax is 
being paid and collected for said article. This would clearly be a violation 
of Rule 66, which has already been adopted by your Department. The price 
marked or advertised for each article must include only the retail prke of 
such article. Therefore, the proper and legal method for marking and adver
tising the 26-cent tnbe of tooth paste, as above set forth, would be to advertise 
the same for sale at 26 cents plus tax, or 26 cents plus 1-cent tax. 

-Rule 66 of your Department is a reasonable one and is in conformity 
with the law. The purchasing public have a right to know just how much 
they are paying for the articles purchased, and also how much tax they are 
paying at the time of each purchase. The state is also entitled to this same 
information. The practical effect of the proposal of the Katz Drug Company 
would be to lead the public to believe· that the Katz Drug Company was assum
ing or absorbing the sales tax. Under Rule 66, adopted by your Department, 
the retail sales price must be marked for each article, and the purchaser must 
pay, in addition to this marked price, the sales tax for said article. Adding 
the tax to the retail sales price and marking and advertising said articles at 
the price which includes both the retail sales price and the tax, without desig
nating the exact retail price and the ex<tct amount of the tax, would be a 
violation of Rule 66, and also Section 42 of the Sales Act. 

Therefore, specifically answering the three questions presented to this De· 
partment, we have this to say: 

The answer to your first question is "No." 
The answer to your second question is that the Katz Drug Company's pro

posal is not in substantial compliance with Section 42 of the SJles Act. 
Answering your third question, it is the opinion of this Department that 

your Board has the authority to enforce Rule 66. 

MOTOR VEHICLE: SUSPENSION OF OPERATOR'S OR CHAUFFEUR'S 
LICENSE FOR CONVICTIONS IN MUNICIPAL COURTS: Section 4960-d32 
and Chapter 55, Special Session, imposing penalties on violations of motor 
vehicle laws do not apply to municipal courts or any other courts except 
state courts having jurisdiction of state offenses. 
July 9, 1934. Superintendent, lrfotor Vehicle Department, Des llloines, Iowa: 

·we have your favor of the 29th ult., in which you request a construction of 
Chapter 55, of the Acts of the 45th General Assembly in Extraordinary Session. 

You state it bas come to your attention that certain judges of municipal 
courts take the position that the law as set out in this chapter does not apply 
to their courts in so far as they impose penalties under city ordinances. 

Section 4960-d32 of the 1931 Code of Iowa is as follows: 
"4960-d32. Court to report convictions and may recommend suspensions. 

Every court having jurisdiction over offenses committed under this act, or any 
other act of this state regulating the operation of motor vehicles on highways, 
shall forward to the department a record of the conviction of any person in 
said court for a violation of any said laws, and may recommend the suspension 
of the operator's or chauffeur's license of the person so convicted, and the 
department shall thereupon consider and act upon such recommendation in such 
manner as may seem to it best." 
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This section provides for certain action to be taken by every court having 
jurisdiction of offenses committed under this act or section or any other act 
of this state regulating the operation of motor vehicles on highways, and 
provides that such courts shall forward to the department a record of the 
conviction of any person in said court for a violation of said laws. The 
section provides further that such courts may recommend the suspension of 
the operator's or chauffeur's license of any person so convicted and the depart
ment shall act upon such recommendation in such manner as to it may seem 
best. The section, as quoted, makes no reference as to city ordinances and 
has nothing to do therewith, and a municipal court passing upon a city ordi
nance would not be controlled in any way by s:1id section. 

The legislature, at the extraordinary session of the 45th General Assembly, 
amended the above section by adding thereto, the following: 

"Upon conviction in all cases where recommendation of suspension or revoca
tion is not made or is not mandatory, every court shall detach one stub of 
the license of such operator or chauffeur and forward same to the department 
with notation on such stub of record of conviction." (Chapter 55, Acts of the 
45th General Assembly, Extra Session.) 

If this amendment stood out as a separate section of the law, it would pos
sibly admit of a construction different from that which must be pLlce:l upon 
it when it is added to and made a part of Section 4960-d32. The amendment 
having been made a part of this section, we must assume that it has reference 
only to the courts referred to in the section, viz.: every court having jurisdic
tion of offenses cominitted under the motor vehicle law of the state in cases 
resulting In a "conviction of any person in said court for a violation of any of 
said Jaws." The amendment uses the language, "upon conviction in all cases 
* * * * every court shall detach one stub of the license," etc. 

This language is very broad and as stated above, if this amendment were a 
separate section of the Code and if it were not necessary to construe it in con
nection with the above section, we should say it included convictions in 
municipal courts for violations of city ordinances, but the section which it 
amends expressly excludes any law other than the state law and the language 
of the amendment makes no reference to ordinances or laws enacted by cities 
and towns and makes no reference to municipal courts specifically, and we are, 
therefore, compelled to take the view that the language of the amendment is 
limited by and applicable to the language of Section 4960-d32 of the Code, and 
that the language, "upon conviction in all cases," means simply the cases 
referred to in the section and that the words, "every court," means every court 
exercising jurisdiction in cases of violation of the laws of the state. The 
legislature may have intended a broader meaning than this but such conclusion 
cannot be drawn from the language used, which language must be given a 
reasonable construction in connection with the entire context. 

FISH AND GA:VIJ!] COMMISSION: EASEMENT: 1. Does an easement give 
ownership status? 2. Is it within the legal powers of the trustees of a drain
age district, acting for the drainage district, to grant a lease or easement? 
July 9, 1934. Pish and Game Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the twenty-seventh ultimo, in which you 
request the opinion of this department on the following questions: 

1. Does an easement give ownership status? 
2. Is it within the legal powers of the trustees of a drainage district, acting 

for the drainage district, to grant a lease or easement? 
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You st'!te that you desire this information with reference to taking property 
for a state game preserve. 

In the case of Black vs. ~Whitacre, 206 Iowa, 1084, 221 N. W., 825, our supreme 
court said: 

"An easement is defined as 'a liberty, privilege, or advantage in land with
out profit, existing distinct from the ownership of the soil; and because it is 
a permanent interest in another's land, with a right to enter at all times and 
enjoy it, it must be founded upon an agreement by writing or upon prescrip
tion," which is an adverse holding under color of title or claim of right." 

The above expression gives an idea as to the status of one owning an ease
ment and expresses it, in our opinion, completely and gives, as you will note, 
a permanent interest. As far as the easement is concerned, it gives ownership 
status, although this 'inight not be the best terms by which to express the 
right created but rather as the court states: 

It is defined as "a liberty, privilege, or advantage in land." 
In answer to your second question, we do not believe that the powers and 

duties of the trustees of a drainage district, as set out in Section 7700 of the 
1931 Code of Iowa, are such as would give the right to the trustees to grant 
a lease or easement. This section is as follows: 

"Poteers and cluties of truste'es. Trustees shall have control, supervision, and 
management of the district for which they are elected and shall be clothed 
with all of the powers now conferred on the board or boards of supervisors 
for the control, management, and supervision of drainage and levee districts 
under the laws of the state, unless otherwise specially provided. Such authority 
shall extend only to the district for which they are elected. 

In this connection, Chapter 358 of the Code, entitled, "Management of Dnin
age or Levee Districts by Trustees," should be read in order to obtain the 
entire picture of the duties and powers of trustees of drainage districts. Sev
eral serious legal difficulties would arise if they sought to enter into a lease 
or to give an easement to the property under their control, as such, in our 
opinion, was not the intent of the legislature. The power and duties of the 
trustees would not extend to the exercise of such a function. Also, the legal 
difficulty which would arise is the power of trustees of drainage districts to 
bind their successors in office. 

It would be the suggestion of this department, in acquiring a lease or an 
easement, that the proper way to get the same would be to secure the lease 
or easement from the owners of the property direct in the drainage district, 
as the trustees are elected for the exclusive purpose of managing the drainage 
inatters in the district and not for other purposes. 

Hence, wa would feel that the lease or easement should be secured direct 
from the owner who would have the right to grant a conveyance of this sort 
to the State of Iowa. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42 (CHAPTER 19), EXTRA 
SJ;i::SSION, 45TH GENERAL ASSE~iBLY: Indians, living in Tama county, 
Iowa; are subject to the old age assistance tax. 
July 10, 1934. County Attorney, Tama, Jou;a: This will acknowledge re

ceipt of your letter of the twenty-third ultimo to Commissioner John F. Porter
field, which has been referred to this department for answer. You desire an 
opinion on the following question: 

Are the Indians living in Tama county, who are citizens of the United States, 
allowed to vote and have the privileges and immunities of United States citi
zens, subject to the old age assistance tax? 
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The lands they live on are lands paid for by the tribe, but which are held 
in trust by the Governor of the State of Iowa for them. They pay certain 
taxes, such as the state tax, road tax, bond tax, etc., but have not been required 
to pay some other levies, one in particular being the poor tax. 

It would be the opinion of this Department that the only exemptions made 
in the Old Age Assistance Act, Senate File Xo. 42 (Chapter 19), Acts of the 
Forty-fifth General Assembly in Extraordinary Session, are set out in Section 
34 thereof, as follows: 

"* * * *, except inmates of state and county institutions, * * * *." 
Indians of twenty-one (21) years of age and upwards, being citizens of the 

United States and residing in Iowa, would be subject to this tax. 
This Department has previously ruled that the penalty, under the act, would 

not attach until April 1, 1935. Hence, the penalty of three-fourths of one per 
cent (% o/o) would not have to be paid until April 1, 1935. 

FISH A~D GAl\1E C0:\1:\IISSION: LAKE WAPELLO AREA, DAVIS COUNTY, 
ROAD VACATION: Procedure may be had under Se~tion 4631, 1931 Code 
of Iowa. 
July 10, 1934. Fish aml Game Commission, Des "~Joines. Iotca: This will 

acknowledge receipt of your recent request for the opinion of this Department 
as to the method of procedure to be used in the matter of the vacation of roads 
in Davis County in the Lake ·wapello area. 

I lnve on this date submitted the question to the staff of this Department 
and it is our opinion, in view of the specific powers given to the commission in 
Section 1703-d12, 1931 Code of Iowa, as amended by Chapter 30, Acts of the 
Forty-fifth General Assembly; and particularly subdivision 2 of the section of 
the code referred to, which provides: 

"2. Acquire by purchase, condemnation, lease, agreement, gift and devise 
lands or waters suitable for the purposes hereinafter enumerated, and rights 
of way thereto, and to maintain the same for the following purposes, to wit: 
* * * *" 

That procedure may be had under Section 4631 of the code which provides: 
"State road districts. Highways on lands of the state and highways on which 

such lands abut shall constitute a separate road district for each state insti
tution, or state park, in connection with which such lands ara used, and shall 
be under the jurisdiction of the board in control thereof." 

The difficulty with using this procedure is that the Legislature has not desig
nated by statute any method of procedure and we assume tint this being the 
case, it may be done in either one of the two following ways: 

1. A resolution by the Fish and Game Commission to vacate the road, should 
be passed. If such resolution is passed, barriers should be pl:tced on the road 
in question to prevent the public from using the same. 

2. Follow the procedure as set forth in Section 4755-d2 to Section 4755-d8, 
inclusive, of the chapter of the Code entitled, "Improvement of Primary Roads." 

In arriving at a conclusion in this matter, we are assuming that the road 
or highway in question is on land owned by the state or abutting the land of 
the state. Your records would reveal as to whether or not this is the true 
situation. We are also assuming, in the event that suit was started by persons 
interested adversely by the closing of the road, that should the matter reach 
the supreme court, that body would find that the land surrounding Lake 
Wapello would be a ~~tate park. This being true, in keeping with the provisions 
of Section 4631, it would constitute a separate road district and would be 
under the jurisdiction of your commission. 
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A form of resolution which we believe would meet the situation and which 
·would give notice to everyone is attached hereto for your convenience. 

You will note from the attached resolution that your commission may ap
point either a member of the commission or any disinterested person to conduct 
c: hearing at Bloomfield and set the date for the same and that the notice, as 
prescribed in Section 4755-d4, be given by publishing same in some newsp:tper 
of general circulation in such county at least twenty days previous to the date 
of the hearing. The board of supervisors of such county shall be notified of such 
hearing by registered letter addressed to the county auditor. 

As no method of procedure is set out in Section 4631 of the Code, it was the 
thought of this Department, rather than proceeding by the method first set 
out, that the second method should be adopted which would give everyone 
interested notice of proceedings and that if the matter reached the courts, th:lt 
the court would take a more favorable view of the situation if everything pos
sible was done with reference to giving of notice to interested parties and the 
hearing of any objections so that the commission could be fully advised of the 
rights of alleged rights of all parties. After giving everyone an opportunity 
to be he:trd, the board would be in a better position to arrive at a correct find
ing in the matter of vacating the road and also, under the procedure outlined, 
could award damages if, in its opinion, any were sustained by the closing of 
the road. 

In other words, it is the opinion of this Department that no procedure being 
outlined, in the code, that care should be exercised so that the rights of all 
parties would be considered. It would seem that the next session of the Legis
lature should provide a method of procedure to be outlined by statute, in mat
ters .of this kind. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42, (CHAPTER 19), EXTRA 
SESSION, 45TH GENERAL ASSEMBLY: Warrants shall be issued on 
November 1, 1934, and not December 1, 1934. 
July 1(), 1934. Olcl Age Assistance Commission, Des llfoines, Iowa: This will 

acknowledge receipt of your letter of the fifth instant in which you request 
the opinion of this Department on the following question: 

Section 35 provides in part as follows: 
"For the purpose of affording old age assistance commencing November 1, 

1934, under the provisions of this act prior to July 1, 1935, * * * *." 
Under this section of Senate File No. 42 (Chapter 19), Acts of the Forty

fifth General Assembly in Extraordinary Session, the question has arisen with 
the commission as to when, under the provisions of the section above quoted, 
the issuing of warrants in payment of assistance may start. 

Are warrants issued in payment of said assistance on November first or 
December first of the year 1934? 

Please be advised that it is the opinion of this Department that the intent of 
the Legislature is clearly expressed in this matter in that that part of Section 
35, above quoted, provides that said assistance shall commence on November 
1, 1934. We are, therefore, of the opinion that said warrants, in payment of 
old age assistance, shall be issued on November 1, 19R4. 

BEER LAW: HOUSE FILE 336 (CHAPTER 25), EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: Two hundred foot limitation would cease to apply 
in circumstances under consideration. 
July 10, 1934. County "!ttorney, Waterloo, Iowa: This will acknowledge re· 
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c~ipt of your letter of the nineteenth ultimo in which you request the opinion 
of this Department on the following question: 

A question has arisen in the county in regard to Section 12 of the beer law, 
House File No. 336 (Chapter 25), Acts of the Forty-fifth General Assembly In 
Extraordinary Session, relative to the issuing of a permit if the premises "is 
not within two hundred feet of a building used for school purposes, provided, 
however, such area limitation shall not apply to permits in force on March 5, 
1934, nor to renewals or transfers thereof, nor to permits in places located in 
areas now or hereafter zoned as business districts." 

You state that it is your thought in the matter that if the property is zoned 
in the future, the two hundred foot limitation then ceases to apply. 

Please be advised that it is the opinion of this Department that as the law 
under consideration provides that it does not refer to permits in places located 
within areas now or hereafter zoned as business districts, the intention of the 
Legislature is clear that if a certain area was, in the future, zoned as a bu£iness 
district, the two hundred foot limitation would cease to apply. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42, EXTRA SESSION, 45TH 
GENERAL ASSEMBLY: A member of the county old age assistance board 
cannot be an investigator also. 
July 10, 1934. Old Age Assistance· Commission, Des Moines, Iowa: This will 

acknowledge receipt of your letter of the second instant in which you request 
the opinion of this Department on the following question: 

Can a member of the county old age assistance board be an investigator? 
If so, would he be entitled to receive compensation as such and be a member 
of the board at the same time? 

It is the opinion of this Department that it was not the intent of the Legisla
ture that a member of the County Old Age Assistance Bo:trd should also serve 
as an investigator, because the holding of these two positions might cre:tte 
incompatibility. If a person was to hold these two positions, there might be a 
conflict in administrative matters. 

Therefore, it would be the opinion of this Department that a member of the 
County Old Age Assistance Board cannot be an investigator also. 

POLICEMEN AND FIREMEN'S PENSION FUND: BEATTY-BENNETT 
BILL: The levy provided for in Section 13, of Chapter 175, Laws of the 
45th General Assembly, Extraordinary Session, are exempt from the Beatty
Bennett Bill. 
July 11, 1934. State Comptroller, Des Moines, Io1ca: We have your request 

Cor opinion on the following proposition: 
"Under the provisions of Section 13 of Chapter 75 of the Acts of the 45th 

General Assembly, Extraordinary Session, being the law relating to Policemen 
and Firemen's Pensions, it is provided that Section 6310 of the Code, as 
amended by the 45th General Assembly, be amended as follows: 'provided 
further that cities in which a police and/or firemen's retirement system, based 
upon actuarial tables shall be established by law, shall levy for the police 
and/or fire pension funds, a tax sufficient in amount to meet all necessary 
obligations and expenditures; and said obligations and expenditures shall be 
direct liabilities of the cities.' Is the levy for such pensions exempt from the 
Beatty-Bennett bill, being Chapter 123 of the Acts of the 45th General Assem
bly?" 

The purpose of Chapter 75 of the Acts of the Forty-fifth General Assembly, 
F]xtraor!linary Session, was to create retirement systems for policemen and 
firemen, as it was found that the provisions of Chapter 322 of the Code were 
not sufficient because of the economic and other conditions and that it was 
Impossible to raise sufficient money under the old plan to properly set up and 
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operate a pension system. The Legislature then provided this new pension 
system and under Section 13, authorized a levy sufficient to meet all necessary 
obligations and expenditures. The Beatty-Bennett Bill provides that the total 
rate of millage levy of tax in each of the years 1933 and 1934, for or on behalf 
of any taxing district in this State, including special charter cities, shall not 
exceed 20% of the total rate of millage levy made in the year 1930. The 
Beatty-Bennett Bill was enacted at the F'orty-fifth General Assembly and of 
course, this levy authorized under the pension act in the Forty-fifth Extra Ses
sion was not a law at that time, and therefore, no millage levy was made for 
the fund for that year and this being true, we do not believe the Legislature 
intended to reduce this levy as there would, therefore, be no yardstick by which 
t~is particular levy could be reduced 20% of the 1930 levy. 

We appreciate that this matter is one of much dispute yet, the intent of the 
Legislature, we believe, in enacting this new pension system was to have a fund 
with sufficient money to meet all obligations and expenditures and the Legis
lature authorized a levy sufficient to meet these. 

It is, therefore, the opinion of this Department that the levy provided for in 
Section 13 of Chapter 175, Laws of the Forty-fifth General Assembly, Extra
ordinary Session, are exempt from the Be'atty-Bennett Law. 

POOR RELIEF: COUNTY HOME: Family furnished poor relief, was moved 
into certain dwelling in rural subdistrict-rent paid by county in lieu of 
being placed in County Home. Neither children nor parents acquired any 
residence in subdistrict and county is liable for cost of schooling of said 
children, the same as if located in poor house in subdistrict. 
July 11, 1934. County Attorney, Ida Grove, Iowa.- We have your request for 

opinion on the following proposition: 
"This county has never established a County Home as provided by Chapter 

268 of the Code, but in April, 1932, the county rented a certain dwelling house 
situated in a rural subdistrict and moved a family that was furnished poor 
relief, into the house and the county since that time, paid the rent on the 
premises and the children have attended a rural school in the subdistrict. Are 
the children residents of the district and is the county liable to the rural 
district for the payment of a ratable proportionate cost of maintaining such. 
school?" 

This family and children were moved into this dwelling house in lieu of 
being placed in a County Home and therefore, neither the children nor their 
parents acquired any residence in this subdistrict and the County is liable 
for the cost of schooling of said children the same as if the children were lo
cated in the poor house in the subdistrict, and such is the opinion of this 
Department. 

BOARD OF CONTROL: PRISONERS: INDETERMINATE SENTENCE: 
SECTION 13002, Code, 1931: Prisoner sentenced by court to· 30 years of 
hard labor, should be accepted by warden, but the entry upon record or 
register of institution should show ~enteuce for life which is maximum 
period, and warden should then call matter to court's attention in order to 
allow court opportunity of correcting error m1de. 
July 11, 1934. Board of Control, Des .IJioines, !mea: We have your request 

for opinion on the following proposition: 
"A man plead guilty to the crime of entering a bank with intent to rob in 

violation of the provisions of Section 13002 of the Code. He was sentenced 
by the court to imprisonment in the penitentiary at hard labor for a term 
of thirty years. In view of the mandatory provisions of Section 13960 of the 
Code, being the indeterminate sentence provision, what should the warden of 
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the penitentiary do when the Sheriff presents himself to the warden and has 
with him a certified copy of the execution together with the body of the 
defendant?" 

Section 13002 of the Code provides that the penalty shall be imprisonment in 
the penitentiary at hard labor for life or for any term less than ten years. 
However, the mandatory indeterminate sentence provides that when a prisoner 
over sixteen years of age is convicted of a felony, except treason or murder, 
that the court shall not _fix the limit or duration of the sentence or confinement, 
but that the term of imprisonment shall not exceed the maximum term provided 
by law for the crime. The maximum term under Section 13002 is life and our 
Supreme Court in the case of State v. Draden, 199 Iowa, 231, held that the 
indeterminate sentence law applies to all crimes except murder and treason and 
that even though there is a particular sentence for the crime,. the court shall 
not fix the limit or duration of imprisonment, as the Legislature did not intend 
to remove particular crimes from the provisions of the indeterminate sentence 
law. 

In the case of Adams vs. Barr, 154 Iowa, 83, our Supreme Court held on 
page 86: 

"By its terms it is provided, as we have already noted, that in imposing 
judgment of imprisonment, in the penitentiary in cases of the kind therein 
described, the court 'shall not fix the limit or duration of the same.' In other 
words, in such cases a judgment or sentence that the defendant 'be imprisoned 
in the penitentiary according to law' is all that is required, and whatever is 
added thereto is unauthorized and may be ignored as void or mere surplusage. 
No reference whatever need be or should be made to a minimum or maximum 
period. When the record shows the offense of which he has been convicted, 
and that he is adjudged to suffer imprisonment in the penitentiary, the statute 
controls the period of term of his restraint, and it is to this statute, and not 
to the mittimus, to which the warden must look to ascertain the period of 
time for which he may ·keep him in custody." 

It is plain then that in such instance as you have described above, the warden 
should accept the prisoner, but the entry upon the record or register of the 
institution should show a sentence for life which is the maximum per_iod, and 
the warden should then call the matter to the court's attention in order to 
allow the court the opportunity of correcting the error made, and such is the 
opinion of this Department. 

OLD AGE ASSISTANCE ACT: SENATE FILE' NO. 42 (CHAPTER 19), ACTS 
OF THE 45TH GENERAL ASSEMBLY IN EXTRA SESSION: SUPPLIES 
A~D EQUIPMENT: The old age assistance commission should pay for said 
supplies and equipment out of their receipts. 
July 11, 1934. Executive Council. Des Moines, Iowa: This will acknowledge 

receipt of your request of the tenth instant for the opinion of this Department 
m•. the following question: 

The executive council is in receipt of a requisition from the old age assistance 
. commission for supplies and equipment. 

Should the executive council furnish and pay for such supplies and equip
ment or should the commission pay for them out of their receipts? 

Section 302 of the 1931 Code of Iowa sets out the officers entitled to supplies 
and provides: 

"The council shall, unless otherwise provided, furnish the following officers 
and departments with all articles and supplies required for the public use and 
necessary to enable them to perform the duties imposed upon them by Jaw:" 

And sets out a list of thirty-nine (39) offices. Said section further provides: 
"This section shall not be construed to prevent the furnishing of supplies to 
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other officers who are entitled to receive them under other provisions of law." 
This section of the Code was amended by the Forty-fifth General Assembly, 

in Se~tion 32 of Chapter 4, relating to the Board of Audit, Budget Director and 
State Auditor merging duties with the State Comptroller. 

An examination of Chapter 19, Acts of the Forty-fifth General Assembly in 
Extraordinary Session, fails to reveal any provision whereby the Old Age As
sistance Commission would come under the provisions of Section 302 of the 
Code. 

However, Section 34 of Chapter 19, of the act, provides as follows: 
"There is hereby created a fund to be known as the Old Age Pension Fund 

to be administered by the Commission, the proceeds of which shall be used 
to pay the expenditures incurred under this act." 

. And then outlines the procedure to be used in the raising of the fund by 
taxation. 

Section 40 of the act states: 
"The sY.m of ten thousand dollars ($10,000.00) or so much thereof as may 

be found necess.uy, is hereby appropriated to the commission, out of any funds 
not otherwise appropriated for the purpose of carrying out the provisions of 
this act." 

In accord.J.nce with the above, it would be the opinion of this Department, in 
the authority set out herein, in Section 34 of the act, in creating a fund to be 
known as the old age pension fund, that the commission, after using the ten 
thousand dollars ( $10,000.00) appropriated, would have the right, besides the 
paying of pensions, to use that part of said fund which would be needed for 
administrative expense. The proper procedure to be followed would be for the 
Old Age Assistance Commission to estimate the amount necessary for admin
i6trative expense from the present date to and including June 30, 1935, in ac
cordance with the provisions of the Comptroller's act, and to secure the approval 
of the comptroller for that amount and to have the same allocated in a separate 
fund to be used for this purpose. The procedure would be in like nature to 
that now used in administrative expenses incurred in the operation of the 
banking department, motor vehicle department and other departments which 
are self-supporting. 

NO:viiNATION: CANDIDACY: A municipal court judge may seek nomination 
and election as district court judge, while holding office as municipal court 
judge. 
July 10, 1934. County AttoTney, Des Moines, Iowa: I have your request of 

July 9th for an opinion upon the following proposition: 
"I am informed that the Republican District Judicial Convention for this 

district will assemble Thursday, July 12th, and nominate six Republicans as 
Judges of the District Court. As you no doubt know, Judge A. A. Herri·~k 
will not be a candidate. This will leave one vacancy to be filled by the District 
Judicial Convention, since all of the other five judges will again be candidates. 

Judge Russell Jordan, who has been regularly elected and a qualified Judge 
of the Municipal Court and whose term of office expires in that capacity in 
April, 1936, may be one of several nominees. I therefore ask of your office, 
this question: 

'Since he is Ju1ge of the Municipal Court and acting in that capacity, can 
he be legally nominated by his friends as a Judge of the District Court?'" 

Section 5 "of Article V of the Constitution of the State of Iowa provides: 
"District court and judge. Sec. 5. The District Court shall consist of a 

single judge, who shall be elected by the qualified electors of the district in 
which he resides. The Judge of the District Court shall hold his office for the 
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term of four years, and until his successor shall have been elected and qualified; 
and shall be ineligible to any other office, except that of Judge of the Supreme 
Court, during the term for which he was elected." 

Section 10664 of the 1931 Code of Iowa provides as follows: 
"Laws applicable-rules. All provisions of law relating to the district court 

and the judges and jurors thereof shall, so far as applicable and when not 
inconsistent with this chapter, apply to the municipal court and the judges 
thereof. The judges of the municipal court shall adopt and promulgate rules 
of practice, which shall conform, as nearly as may be, to the rules of the 
district court of the district in which said municipal court is located. If not 
established by statute or rule, the judge hearing the cause may prescribe the 
method of procedure." 

The question for our determination is whether or not Section 5 of Article 
5 of the Constitution of the State of Iowa is "a provision of law" within the 
meaning of Section 10664. In other words, did the Legislature, by the p1ssage 
of Section 10664, and by the use of the following phrase, "all provisions of law 
relating to the district court and the judges" by this reference adopt Section 
5 of Article 5 and incorporate the same in Section 10664? Does the phrase 
"all provisions of law" refer to the constitution and legislative enactments or 
does it refer only to the legislative enactments? We think that it was the 
intention of the Legislature to have this phrase refer to and apply t? legis
lative enactments only. 

In the United States the organic law is termed "the constitution" and the 
term "laws" generally designates statutes or legislative enactments in contra
distinction to the constitution. 

36 c. J. 964. 
Bouvier L. D. (quoting Los Angeles Gas, etc. Co. vs. Los Angeles County, 

21 Cal. A. 517, 132 Pac. 282, 283). 
Thrailkill vs. Smith, 106 Ohio St. 1, 138 N. E. 532, 536. 
State vs. Tingey, 24 Utah 225, 230, 67 Pac. 33. 

Ordinarily, "law" does not include constitutional amendments. 
36 c. J. 964. 
Hildreth vs. Taylor, 117 Ark. 465, 175 S. W. 40, 44. 
Warfield vs. Vandiver, 101 ;'.'!d. 78, 60 A. 538, 540. 
State vs. Silver Bow County, 34 :\font. 426, 87 Pac. 450, 451. 

It will be apparent from a close scrutiny of the Constitution of the State 
of Iowa that the word "law" is used in the Constitution in many instances 
where the same can only refer to legislative enactments. Section 21 of Article 
I of the Constitution of Iowa states: 

"No bill of attainder, ex post facto law, or law impairing the obligation of 
contracts, shall ever be passed." 

Section 1 of Article III of the Iowa Constitution provides that the style of 
every Ia w shall be: 

"Be It Enacted by the General Assembly of the State, of Iowa." 
Section 7 of Article III of the Iowa Constitution provides: 
"* * * * A contested election shall be determined in such manner as shall 

be directed by law." 
Section 20 of Article III of the Iowa Constitution provides that whether a 

state officer be convicted or acquitted on impeachment proceedings that he 
shall nevertheless be "liable to indictment, trial, and punishment, according 
to law." 

Section 25 of Article III of the State Constitution provides that after the 
first meeting of the General Assembly "they shall receive such compensation 
as shall be fixe:l. by law." 
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Section 10 of Article IV of the Iowa Constitution provides: 
"When any office shall, from any cause, become vacant, and no mode is pro

vided by the Constitution and Jaws for filling such vacancy, the Governor shall 
have power to fill such vacancy, * * *" 

Section 16 of Article IV provides: 
"The Governor * * * shall have power to remit fines and forfeitures, under 

such regulations as may be prescribed by Jaw-'' 
Section 22 of Article IV provides that the Seeretary of State, Auditor of 

State, and Treasurer of State "shall perform such duties as may be required 
by law." 

In addition to the foregoing quoted sections of the Constitution, there are 
other similar references which clearly show that the framers of our State Con
sfitution intended to use the term "law" in contradistinction to the constitu
tion. Although the term "law" in its broadest sense includes constitutions, it 
is clear from its connection in our state constitution that it was not used in 
its general sense but merely as a designation of "statutory Jaw." In the case of 
Miller vs. Spencer 14 Utah 273, 277, the Supreme Court of Utah said as follows: 

"A word repeatedly used in a statute will be presumed to bear the slme 
meaning throughout the statute unless there is something to show that there 
is another meaning intended." 

In tlie case of State vs. Tingey 24 Utah 225, 67 Pac. 33, the Supreme Court of 
Utah held that the rule thus announcej in Miller vs. Spencer (supra) is also 
applicable in construing a constitution. There is nothing in our constitution 
or in the wording of Section 10664 of the 1931 Code of Iowa which would show 
a different use or differe11t meaning for the term "law." 

It is also worthy of consideration that the Municipal Court is not a con
stitutional office. Our State Constitution recognizes and provides for three 
types of courts, first, Justice Courts (Sec. 11, Article I) (Sec. 1, Article XI); 
second, District Courts and the Supreme Court (Article V of the State Consti
tution). The Municipal Court is purely the result of legislative enactment. 
It is apparent that it was the intention of the Legislature in the pass'!ge of 
Section 10664 of the 1931 Code of Iowa to make the legislative enactment ap
plicable to district courts apply to the municipal court. There is no legislative 
enactment which would disqualify a judge of the municipal court from being 
a candidate during the term of his office for the office of the Judge of the Dis
trict Court. The object of the framers of the State Constitution in the adoption 
of Section 5 of Article V of the Constitution was to keep judges from aspiring 
to any political office except a higher judicial one. Therefore, the object of 
this constitutional provision will not be defeated in any manner by a judge 
of the municipal court in aspiring for the office of judge of the district court 
for the term during which he was elected. 

It is therefore the opinion of this department that the judge of the municipal 
court mentioned by you in your above request is eligible to seek the office of 
the judge of the district court and may be nominated and elected by his friends 
if they so desire. 

PROPHIETARY MEDICINE': LABEL TRADEMARK: Placing a traclemark 
or label on a package containing medicine would not bring the medicine 
within class of proprietary medicine .. 
July 12, 1934. Iowa Pharmacy Examiners, Des .Moines, Iowa: You submit 

to us the following question: 
"Would trademarking a label on a package of medicine be sufficient to bring 
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the same within the meaning of a proprietary medicine as used in Paragraph 
4 of Section 2579, Code, 1931, when the ingredients are U. S. P. products and 
the quantity of each ingredient appears on the package?" 

Section 2578 of the Code is as follows: 
"2578. Persons engaged in practice of pharmacy. For the purpose of this 

title the following cl3.sses of persons shall be deemeJ to be engaged in the 
practice of pharmacy: 

1. Persons who engage in the business of selling, or offering or exposing 
for sale, drugs and medicines at retail. 

2. Persons who compound or dispense drugs and medicines or fill the pre
scriptions of licensed physicians and surgeons, dentists, or veterinarians." 

Section 2579 provides that no section in Chapter 123 of the Code relating 
to the practice oi pharmacy shall include persons who sell, offer or expose for 
s.1le proprietary medicines or domestic remedies which are not in themselves 
poisonous or in violation of the law relative to intoxic.Iting -liquors. Under 
Section 2579 persons who sell proprietary medicines or domestic remedies 
which are not in themselves poisonous and which do not violate the law relative 
to intoxicating liquors are not engaged in the practice of pharmacy. 

The question now presented is whether trademarking a label on a p3.ckage 
of medicine is sufficient to make it a proprietary medicine which may be sold 
by persons other than licensed pharmacists. 

It is the opinion of this office that this question must be answered in the 
negative. In other words, trademarking a label on a package of medicine is 
not sufficient to make it a proprietary medicine within the meaning of Para
graph 4 of Section 2579 of the Code of Iowa. 

In the case of State vs. Jewett Market Co., 228" N. \V., 288, in an opinion 
written by Mr. Justice Fa ville, our Court said: 

"It is contended that Aspirin comes within the exception of paragraph 4 
of Section 2579 of the Code, in that it is a proprietary medicine and hence, 
may be sold by the appellant as such. An expert witness testified in this case 
that 'a proprietary medicine is a medicine which has a secret formula'." 

In the same opinion the Court further states: 
"In State vs. Zotalis, 214 N. W., 766, the Supreme Court of :\'!innesota said: 

'Aspirin is a coal tar product commonly kept in drugstores and is used and 
sold for medical purposes. It is a drug or medicine within the statute. It is 
not a proprietary or patent medicine.' The record shows that Aspirin was 
originally a proprietary medicine. It was discovered in Germany; its formula 
was secret and the product was originally made only by the possessor of this 
secret formula. However, the formula has been discovered and Aspirin is 
now made by different pharmaceutical and chemical manufacturers and it has 
entirely ceased to be a proprietary medicine. Therefore, it does not come 
within the exception noted in the statute referring to proprietary medicines." 

The Court in this case holds that the appellant was engaged in the business 
of selling, offering, or exposing for sale Aspirin, which is a drug and which 
is not a proprietary medicine. If a proprietary medicine is a medicine which 
has a secret formula, then something more is necessary than merely trademark
ing the label on a package con~aining such medicine. The formula must be 
secret. If the formula is not secret, then the medicine is not a proprietary 
medicine. 

Webster's Dictionary defines "proprietary" thus: 
"Belonging or pertaining to a proprietor," 
"Proprietor" being defined: 
"One who has the legal right or exclusive title to anything, whether in pos

session or not; ari owner." 
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For other definitions see State vs. Jewett Market Co., supra. 
If a proprietary medicine has a label on the package in: which it is contained, 

it is still a proprietary medicine and would be within the exception contained 
in Paragraph 4 of Section 2579. Registering a trademark on a package con
taining a medicine which was not a proprietary medicine would not be suf
ficient to bring it within the exception. A trademark or trade-name serves 
merely the purpose of identifying the goods of a particular dealer. Placing a 
particular name, trademark, or brand on a package of medicine is not sufficient 
to bring it within the exceptions contained in Section 2579 of the Code. 

FOREIGN CORPORATIONS: RENEWAL: Foreign corporations are subject 
to restrictions and renewals the same as Iowa corporations. 
July 12, 193_4. Secretary of State, Des Moines, Iowa: We have your favor 

of the 7th instant in which you request the opinion of this Department on the 
following question: 

"Is a foreign corporation that has perpetual existence and qualifies with this 
department, entitled to exist the entire period for which it is incorporated 
or for only twenty years; also, is it allowed the same time to requalify that 
an Iowa corporation has to renew?" 

Section 8432 provides in part as follows: 
"* * * * all foreign corporations and the officers and agents thereof doing 

business in this state, shall be subject to the liabilities, restrictions, and duties 
that are or may be imposed upon corporations of like character organized 
under the general laws of this state and shall have no other or greater powers." 

Corporations organized under the general laws of this state have certain 
powers granted by the laws of this state and no other powers. Many of these 
powers are expressly named in the statutes but would not exist except for the 
statutory law of the state. 

Section 8364 li]llits the period durin•g which corporations may endure with
out renewal to fifty years in the case of steam railways, interurban and street 
railways, savings banks and life insurance companies. All corporations or
ganized for other purposes are limited to twenty years. Such corporations may 
be renewed from time to time for the same or shorter periods within three 
months before or after the time for the termination thereof if the majority 
of the votes cast at any regular or special election called for that purpose be 

"in favor of such renewal, etc. 
If Iowa corporations are subject to the restriction that they shall exist for 

only twenty years and must then renew if they are to continue beyond that 
period, foreign corporations should be subject to the same restriction. If 
they. are not required to renew and pay the same fees for the same periods as 
Iowa corporations, then such foreign corporations doing business in this state 
are not subject to all of the liabilities, restrictions and duties that are or may 
be imposed on corporations of like character organized under the general laws 
of this state. 

It is our opinion that Section 8432 must be given full force and effect and 
that a foreign corporation that has perpetual existence in the state in which 
it was organized and which has qualified in the office of the Secretary of State 
of this state, is not entitled to exist for the entire period for which it was in
corporated but is limited by the restriction to which Iowa corporations are 
subject under Sections 8364 and 8365, limiting the legal life of such corporations 
with certain exceptions, to twenty years with the right to renew as provided 
by law. 
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FISH AND GAME COM.MISSION: WELLS: STORM LAKE, IOWA: Is it 
possible to grant the city of Storm Lake an easement on the ground for use, 
as above stated, digging wells to relieve the water situation? 

-July 13, 1!!34. Fish ancl Game Commission, Des Moines, Iowa: This will 
acknowledge receipt of your request of the tenth instant for the opinion of 
this Department on the following question: 

The fi&h and game commission has a game refuge just west of Storm Lake 
in Buena Vista county upon land, the fee title of which is in the State of Iowa. 
The city of Storm Lake, prior to this time, has been getting its city water's 
supply from the lake and, therefore, has lowered the lake level considerably, 
making the water questionable as to its condition for use. The city has also 
diverted its sewage out of the lake and are now making plans for digging 
city wells to relieve the present water situation. The best location which the 
city has found, and the only one which seems to be satisfactory for the size 
well they will need, is located on the state fish and game refuge grounds at 
the west end of the lake. In order to put down the well and pumping plant, 
it is necessary for them to secure the land owned by the State of Iowa. 

Is it possible to grant the city of Storm Lake an easement on the ground 
for use, as above stated? 

The city of Storm Lake has put down its test wells and is exceedingly anxious 
to get the matter concluded at once. 

Please be advised that it would be the opinion of this Department, in a mat
tl'r such as outlined, which deals with the public health and welfare of the 
rEsidents of the city of Storm Lake, that it would be proper for your commis
sion to adopt a resolution and make application to the executive council of the 
State of Iowa to authorize the issuance of a lease or an easement to the city of 
Storm Lake for the purpose outlined herein. In such a resolution, it might 
also be well to include a provision whereby the city of Storm Lake would agree 
to furnish water to the state at the fish refuge on which the well is to be lo
cated. You will note that Subsection 3 ,of Section 1703-d12 of the 1931 Code of 
Iowa provides as follows: 

"Extend and consolidate lands or waters suitable for the above purposes by 
exchange for other lands or waters and to purchase, erect and maintain build
ings necessary to the work of the commission;" 

In the event that the executive council would act favorably on the resolution, 
it could authorize the governor and the secretary of state to execute a lease 
or an easement to the city of Storm Lake for the purpose of securing a water 
supply. 

BEER BILL: HOUSE FILE NO. 336 (CHAPTER 25), ACTS, 45TH GENERAL 
ASSEMBLY: Beer, under above law, is not an intoxicating beverage. 
July 13, 1934. Commissioner of Labor, Des Moines, Iowa: This will acknowl

- edge receipt of your letter of the twelfth instant in which you request the 
opinion of this Department on the following question: 

In several instances in Iowa, employees of railroad companies are on leave 
of absence because of seniority rights or indefinite "lay-offs" and in several 
instances, these men engage in various lines of business, among which is the 
restaurant business and beer is sold in the restaurants through a permit 
granted under the Iowa beer law, Chapter 25, Acts of the Forty-fifth General 
Assembly in E'xtraordinary Session. · 

Several railroad companies have issued a blanket order that all rights held 
by railroad employees are lost if the employees engage in the sale of intoxi
cating liquors. 

In the sale of beer, as allowed by the Iowa statutes, is such beer an intoxi
cating beverage? 

In the original beer act passed by the Forty-fifth General Assembly, known 
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as Chapter 37 of said acts, s:~id chapter is entitled Nonintox,icating Liquors. 
Beer and Other Malt Liquors. The act itself states that it amends Sections 
1923, 2072, 2130 and 2136 of the Code, 1931, all relating to intoxicating liquors 
and grants the right to certain political municipal subdivisions of the state 
to issue permits for the sale of certain nonintoxicating liquors and also grants 
the right to the treasurer of state to issue permits for the manufacture and 
sale of beer. 

This chapter of the acts of the Forty-fifth General Assembly was amended 
by Chapter 25 of the Acts of the Forty-fifth General Assembly in Extraordinary 
Session and said chapter states that it is an act to amend Sections 1923, 2072, 
2130 and 2136, all relating to intoxicating liquors and to repeal Chapter 38 of 
the acts of the Forty-fifth General Assembly and to amend Chapter 37, acts 
of the Forty-fifth General Assembly, relating to the manufacture, sale and dis
tribution of beer. Section 1 of Chapter 25 provides as follows: 

"Section 1. That Section one thousand nine hundred twenty-three (1923) 
of the Code of Iowa, 1931, be and the same is hereby amended by striking the 
period after the word 'whatever' in line 6 thereof and inserting in, lieu the 
following: 

'provided, however, that the words 'liquor' or 'intoxicating liquor' wherever 
used in title six ( 6) of the Code of Iowa, 1931, shalt not be construed to include 
beer, ale, porter, stout, or any other malt liquor containing not more than 
four ( 4) per centum of alcohol by weight.' " 

Therefore, it is the opinion of this Department that the Code of Iowa, 1931, 
defines liquor and intoxicating liquor in Section 1923 and that the present beer 
law, in Section 1 of Chapter 25, Acts of the Forty-fifth General Assembly in 
Extraordinary Session, states that the words ~'liquor" or "intoxicating liquor" 
shalt not be construed to include beer, ale, porter, stout, or any other malt 
liquor containing not more than four (4) per centum of alcohol by weight. 

This legislative enactment presents the intent of the Legislature clearly to the 
effct that beer, ale, porter, stout, or any other malt liquor containing not more 
than four ( 4) per centum of alcohol by weight, is not intoxicating. 

LABOR: COOPERATION WITH NRA AUTHORITIES: The Bureau of Labor 
may under Chapter 75 IOWA CODE, 1931, and Chapter 16, Acts of 45th Gen
eral Assembly, Extra Se3sion, gather information and impart same to the 
NRA authorities for the purpose of enforcing Public Act No. 30, and Public. 
Act No. 67, commonly known as "NRA." 
July 13, 1934. Labor Commissioner, Des Moines, Iowa: Your communication 

under date of July 2nd addressed to the Attorney General has been handed to 
the undersigned for attention and answer. 

Because of the importance of the matter ,we quote your communication in 
its entirety. 

"Mr. J. J. Hughes of the NRA Compliance Board has made a request to this 
department for the aid of the inspeetors in securing certain information from 
employers of the state on whom our inspectors call in the course of their duties. 

Mr. Hughes desires information as to the wages and hours of employment 
of concerns visited by the inspectors to determine whether or not such firms 
are complying with the NRA Code applicable to their industry. 

With this In mind, we submit the following questions: 
1. Under Chapter 75, Sections 1518, 1519, 1521, and 1522, may this depart

ment secure the information desired from employers in Iowa, and transmit 
that information to the NRA Compliance Board for such use as they care to 
make of it? 

2. Does Paragraph 3 of Section 1525 apply in the securing or disclosing 
of the information requested by Mr. Hughes? 
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It is the desire of this department to cooperate to the fullest extent with 
NRA authorities, but, in so doing, we do not want to assume authority that 
is not granted under the statute." 

Chapter 75 entitled "Bureau of Labor," as amended by Chapter 16, Acts of 
the Forty-fifth Extra General Assembly, outlines the powers and duties 
of that Department. Section 1518 of Chapter 75 deals generally with the 
right of •the Labor Commissioner and his inspectors to enter premises of mills, 
work shops, mines, stores, etc. for the purpose of gathering facts and statistics 
such as contemplated by the chapter. Section 1519 deals generally with the 
power of the Labor Commissioner and his deputy to issue subpoenas, administer 
oaths, and take testimony in all matters relating to the duties of their office. 
Section 1521 commands the industries designated in Section 1518 to make re
ports to the Bureau upon blanks furnished by the commissioner and Section 
1522 forbids the commissioner from disclosing the private or personal affairs 
of any such firms, persons, or corporations in the reports or information given 
by them. 

Paragraph 3 of Section 1525 referred to in question No. 2 forbids any officer 
0r employee of the Bureau of Labor to make an unlawful use of the names 
or information obtained by virtue of his office. 

The above code sections, however, are not all embracive nor all controlling. 
Reference must be also had to part of Paragraph 3 of Section 1513 which out
lines the duties of the Commissioner of Labor and charges him with this 
obligation: 

"He shall by correspondence with interested parties in other parts of the 
United States, impart to them such information as m1y tend to induce the 
location of mechanical and producing plants within the state, together with 
such other information as shall tend to increase the productions, and conse
quent employment of producers." 

On the 6th day of June, 1933, the 73d Congress approved an act (Public Act 
No. 30) entitled "An act to provide for the establishment of a national employ
ment system and for cooperation with the states in the promotion of such sys
tem and for other purposes." This act created an additional bureau in the 
national department of labor known as "The United States Employment Serv
ice." Under it the province and duty of the bureau was to promote and develop 
a national system of employment systems to maintain a veteran's service, a 
farm placement service, a public employment service, public employment sys
tems in the several states and political subdivisions thereof, etc. It made pro
vision· for the organization of state advisory CDuncils under the direction of the 
Federal Advisory Council composed of men and women representing employers 
and employees in equal number and the public. 

Public Act No. 30 was expressly adopted by Chapter 16, House File No. 271, 
of the Acts of the Forty-fifth General Assembly, in extraordinary session, Sedion 
1 of Chapter 16. being as follows: 

"The State of Iowa hereby accepts the provisions of the act of congress 
approved .June 6, 193~. entitled, 'An act to provide for the establishment of 
a national emnloyment system and for cooperation with the states in the pro
motion of such system, and for other purposes.'" 

Section 2 of said chapter is as follows: 
"The state bureau of labor is hereby designated and constituted the agency 

of the St~te of Iowa for the purposes of such act, with full power to coopente 
with all authorities of the United States having powers or duties under such 
act and to do and perform all things necessary to secure to the State of Iowa 
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the benefits of such act in the promotion and maintenance of a system of 
public employment offices." 

House File No. 271, hereinbefore referred to, was approved on the lOth day 
of January, 1934. 

On the 16th day of June, 1933, Public Act No. 67 entitled "An act to encourage 
national industrial recovery to foster fair competition and to provide for the 
construction of certain useful public works and for other purposes"' was en
acted by the Congress of tiie United States. This act is generally and more 
popularly known as the "National Recovery Act" or, as more often abbreviated, 
"N. R. A." In the enactment of this act, it was the policy of congress to remove, 
as far as possible, obstructions to interstate and foreign commerce, provide 
for the general welfare by promoting the organization of industries, to induce 
ana maintain a united action of labor, to eliminate unfair competition, to 
promote the productive capacity of industries, to increase the consumption 
of industrial and agricultural products by increasing purchasing power, relieve 
unemployment, improve standards of labor, and otherwise rehabilitate, etc. 
Public Act No. 67 was a corollary and consequent of Public Act No. 30. Both 
sought by different methods to attain more or less the same ultimate purpose. 
Both acts contemplated the active cooperation of the states of the Union to 
vitalize and make them effective. The states generally anr! Iowa included have 
accepted the benefits of both Public Act No. 30 and Public Act No. 67. Under 
Chapter 16, Acts of the F'orty-fifth E'xtra General Assembly, Public Act No. 30 
received legislative recommendation and approval. Under Subdivision 3 of 
Section 1513 of Chapter 75 outlining the duties and powers of the Bureau of 
Lrrbor, the Commissioner was and is authorized to impart such information 
received in the discharge of his duties as to induce the location of mechanical 
and producing plants within the state and to increase the productions and 
employment of producers. This is wholly and entirely sympathetic to and a 
corollary of Public Act No. 67. We reach the conclusion therefore that both by 
implication and by legislative expression, the Commissioner of Labor and his 
deputy and investigators may cooperate with N. R. A. authorities in gathering 
the information referred to in your letter. 

It is, therefore, the ruling of this department that in cooperating to the extent 
and in the manner outlined in your letter with N. R. A. authorities that the 
same would not constitute any violation of the provisions of the Iowa statutes. 

BAND: MUNICIPAL BAND: A city that has voted a band tax under Chap
ter 296 of the Iowa Code, 1931, and amendment thereto and has thus pro
vided for the maintenance and employment of a band, may not and cannot 
maintain more than one band and may not officially authorize more than 
one band as its municipal band. 
July 14, 1934. We have your request for an opinion from this department 

on the following question: 
"Can a city that has already voted a band tax under Chapter 296 of the 1931 

Code of Iowa and amendment thereto provide for the maintenance or employ
ment of more than one band for musical purposes out of the proceeds of such 
band tax?" 

Your attention is called to the specific wor1ling of the Iowa statutes that 
are applicable to this question. You will note that Section 5835 of the 1931 
Code of Iowa provides that this levy may be made for the purpose of "providing 
for the maintenance or employment of a bancl for musical purposes." In Sec
tion 5338 of the 1931 Code of Iowa we again find the legislature using these 
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words, "and council or commission shall then levy a tax sufficient to support 
or employ such band." In Section 5839 of the 1931 Code of Iowa appears the 
following phrase: "Shall the power to levy a tax for the maitenance or em
ployment of a band be cancelled?" Section 5840 of the 1931 Code of Iowa 
contains the following language, "all funds derived from said levy shall be 
expended as set out in Section 5835 by the council or commission." 

From a perusal of the fore;;oing statutes applicable, it is apparent that it 
was the legislative intent to provide for the purpose of raising funds for the 
maintenance or employment of a band. It appears that the legislative intent 
was to have the phrase "a band" mean the singular rather than the pluraL 
While it is true that paragraph 3 of Section 63 of the 1931 Code of Iowa 
announces the rule to be that "words importing the singular number may be 
extended to include several persons or things" still, in order to determine the 
legislative intent, all relative parts of the act or acts relating thereto must 
be considered. Had the legislature intended to provide for the support and 
maintenance of more than one band they have so stated in their acts. The 
use of the phrase, "a band," and a further reference in the above chapter to 
"such band" show that it was the intent to provide for the support and main
tenance of only one band. Any other construction would defeat the express 
legislative intent. 

Therefore, it is the opinion of this department that a city that has voted 
a band tax under Chapter 296 of the 1931 Code of Iowa and amendments thereto 
and has thus provided for the maintenance or employment of a band for musical 
purposes could not and should not attempt to maintain more than one band 
and that only one band may be officially authorized by such city as its municipal 
band. 

BANKS AND BANKING: TRUST FUNDS: Trustees under the plan of re
organization of banks under Senate File 483, deposit the collections in an 
account in their own bank, and such would not constitute a trust_ fund, but 
a mere deposit. 
July 17, 1934. Banking De11artment, Des Moines, Iowa: We have your re

quest for opinion on the following proposition: 
"You are familiar with the plan of reorg'lnizing banks under Senate File 483, 

and understand that in many of these banks a trust has been created by 
depositors' agreements, and in practically all cases the board of directors of the 
reorganized bank are named as trustees. 

In all instances, these trustees deposit their collections in an account in their 
own bank, and the question has been raised as to whether or not such deposits 
would be legal trust funds in the bank. 

The banks are required in their published statements to show the total 
amount of trust funds separate from other deposits. We would appreciate 
your furnishing us with an opinion as to whether or not the deposits above 
referred to should be so segregated and reported." 

In the case of ·Townsend vs. Andrew, 206 Iowa, 1006, the appellant had re
ceived certain money from a Mrs. KaJar to be held by him for her use. He 
consulted the president of a bank as to the proper method of so holding it for 
her and the president suggested the method. Before the full amount of the 
money was paid out, the bank went into receivership and the appellant claims 
the trust on the theory that the president of the bank had knowledge of the 
trust, ch~racter of the funds and !mew that the money was only in the bank 
for safekeeping and until such time as it would be returned to Mrs. KaJar pur-
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suant to the arrangement. There was no question but what the appellant was 
a trustee for Mrs. KaJar, but in regard to this, our Supreme Court said: 

"The mere fact that the funds were trust funds in his hands at the time of 
his deposit, and that this fact was known to the president of the bank, would 
not in itself constitute the bank a trustee of the funds. A trustee, in the 
exercise of diligence, nny lawfully deposit trust funds in a bank. But such 
a deposit becomes a general one, notwithstanding knowledge of their trust 
character by the bank. Such was our holding in an early day. Officer vs. 
Officer, 120 Iowa, 389. This holding has been repeatedly followed in our later 
cases. In order to constitute the bank a trustee as to such deposit, it is essen
tial to show that it assumed the obligation of a bailee or agent, either of the 
depositor or of the cestui que trust. In the case at bar, the bank assumed no 
obligation to any third party, nor undertook any duty in relation thereto. 
It _did not promise to apply the money in any particular way, other than to 
pay the same upon the order of the depositor." 

Also in the case of Andrew vs. County S:tvings Bank of Algona, 209 Iowa, 
271, money was placed in the bank by the trustee. The records show that 
there have been four withdrawals, being $25.00 per year, for the purpose for 
which the trust was created. The question was as to the relationship between 
the trustee and the bank, and the court said: 

"The b3nk acquired no special control over the fund as a trust fund, nor was 
it authorized to pay it out without any order from the society * * * * The 
amount was subject to checks drawn by the treasurer of the society and the 
bank had no right or authority to refuse payment thereof. The account, there
fore, as between the society aJl(l the bank was a general account, and their 
relationship was that of creditor and debtor only. None of the elements of a 
trust relationship between the society and the bank existed." 

Such is the situation you have in your reorganization banks an(l the mere 
fact that the trust is created by the bank and that officers and directors of 
the bank are trustees does not in any wise change the situation, for the bank 
is under no obligation of any kind or character as to the investment of the 
funds or otherwise, for the money is merely placed therein by the trustees as 
it would be placed by any other depositor and is subject to be withdrawn by 
the trustees and the bank has no authority to in any wise dispute the right 
r,r the trustees to withdraw the money or to exercise any control over it that 
they choose, for the trust relationship exists between the trustees and the 
holders of the trust certificates as against this segregate'] fund. 

It is, therefore, the opinion of this department that when the trustees under 
such plan of reorganization deposit the collections in an account in their own 
bank, tint such would not constitute a trus.t fund, but a mere deposit. 

SGHOOLS: TIE: LEVY FOR BUILDING OI•' SCHOOL HOUSJ<j: J~lcctors in 
township voted for levy in 192fi for $5.8"00 each year for erection of two new 
SC'hool houses yearly until all complete(], There were nine subdistricts. 
Eig-ht school houses completed four years ago. County Attorney· held that it 
a<;ain be submitted to vote of people of entire townshin a~ to whether to 
erect a school in 9th subdistrict. Levy defeated 5 to 1. Irres]Jective of latter 
vote, may n levy be made and school house ere.~ted pursuant to vote of 1926? 
July 19, 1934. County AttornPy, Sac City, I01cn: \Ve have your request for 

opinion on the following proposition: 
The question was submitte:l to the clecton; of an entire townshin in 1926 

as to whether there could be a levy of $5,800 e'lch year for the erection of two 
new school houses yearly in the township until all are completed. There were 
nine subdistricts in the township at that time, but no school was at any one 
of the subdistricts for at least eight years prior to the election, because the 
number of children in the subdistrict was insufficient and there has been no 
school in that subdistrict since that time, but this fall presumably there will 
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be enough pupils in the subdistrict that a s8hool may be legally upheld. In 
view of the fact that the eight school houses have been completed four years 
ago and there has been a lapse of four years since the levy under the original 
vote when the question arose as to the right to erect a school pursuant to the 
authority given in 1926 by the electors, I held that it would again have to be 
submitted to a vote of the people of the entire township as to whether to erect 
a school in the 9th subdistrict. On such a submission, the building of the 
9th school house and levy for that purpose was defe:J.ted about five to one. 
Irrespective of the latter vote, may a levy be made and school house erected 
pursuant to the vote of 1926? 

It is the opinion of this office that the second election having been held 
without question and without anyone attempting to in any wise question it 
by an action to enjoin the election, that the vote of the voters on the proposi
tion wherein it was defeated five to one, constituted a recission of any right 
or authority given under the former vote, and that therefore, a levy cannot 
be made for the erection of such school building. 

RETAIL SALES TAX: UNIVERSITY OF IOWA: RELATIVE TO CAFE
TERIA AND DINING ROOMS FOR STUDENTS: Must State Educational 
Institutions collect tax from students who eat in dining rooms and cafeteria 
or from persons who are not students who eat there, etc.? 
July 19, 1934. Iowa State Board of Education. Des Moines. Iowa: We have 

your request for opinion on the following proposition: 
"The State University of Iowa and Iowa State Teachers College maintains 

a cafeteria and dining room for students. I shall appreciate your answering 
the following questions: 

1. Must the state educational institutions collect a tax on meals from stu
dents who purchase them in a cafeteria? 

2. Must the state educational institution collect a tax on meals served to 
students who eat their meals regularly in a dining room and pay by the week 
or month? 

3. Must the state educational institutions collect a tax from persons who 
are not students in the institution but who purchase meals in the cafeteria? 

4. Must the state educational institutions collect the sales tax from private 
persons, the consumers to whom products may be sold? 

5. Must the state educational institutions collect the sales tax from retailers, 
such as grocers to whom products may be sold?" 

Rule No. 42 of the State Board of Assessment and Review provides in part 
as follows: 

"Public school boards, high school boards, churches, religious organizations, 
colleges, universities or private schools operating lunch room, cafeteria or 
dining rooms for the exclusive purpose of providing students with me1ls, are 
deemed not to be engaged in the business of selling tangible personal property 
at retail, and will not be held liable for payment of sales tax with respect to 
such receipts." 

We presume that these cafeterias or dining rooms that you have inquired 
about, come within this category and therefore, answer your questions, as 
follows: 

1. No. 
2. No. 
3. Yes. 
4. Yes. 
5. As we understand, you are selling to a retailer and you are therefore not 

engaged in the business of selling that particular property at retail and you 
will not be required to collect the tax from the retailer as he will collect the 
tax from the consumer. 

SCHOOLS: RESIDENCE: TUITION: Residence of parent or guardian is 
residence of child. Therefore, if guardianship is in good faith and residence 
in good faith, then residence of ward would be that of the guardian. 
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July 19, 1934. Department of Public Instruction, Des Moines, Iowa: We 
have your request for opinion on the following proposition: 

"An orphan boy, a minor of school age, works for his board and room and 
lives in the home of a non-relative who is an actual resident of school district 
X. After this boy began to make his home with this non-relative in district X, 
a guardian of his person, who is not a relative, was appointed which guardian 
lives in district Y. The boy attends high school in district Y, but does not 
live in that district and never has. 

Question 1. Is this boy entitled to free school privileges in district Y by 
virtue of the fact that his guardian of person lives in district Y, even though 
the boy does not live in district Y and never has, or is this boy entitled to 
free high school privileges in district X by virtue of the fact that he makes 
his home, the only home he has, with a non-relative living in district X? 

Question 2. If this boy is not entitled to free school privileges in district Y, 
but should attend high school in that district, would his guardian under the 
provisions of Section 4269, be permitted to deduct from the tuition this boy 
is required to pay in district Y, the school taxes that the guardian pays in 
district Y?" 

The question of residence is largely a matter of intention. Under the provi
sions of Section 4273 of the Code, schools shall be free of tuition to all actual 
residents, and it is the law that the residence of parent or guardian is the 
residence of the child. This being true, if the guardianship is in good faith 
and the residence of the guardian in good faith, then the residence of the ward 
would be that of the guardian. Our Supreme Court in the case of In Re: 
Waite, 180 N. W., 159, said at page 161: 

"The guardian of an infant stands in loco parentis and may, if for the best 
interests of the infant, change his residence from one state to another." 

Under the provisions of Section 4410 of the Code, any person having a child 
nuder his control, is obliged to send it to school. The question of good faith 
is something that we cannot determine, as that is a question of fact, but if 
the guardian and minor are acting in good faith and the child is only tem
porarily in district X, and both he and the guardian intend that district Y 
shall be his residence and shall remain his residence, then the child is a resi
dent of district Y because his guardian is, and this is true even though the 
child never actually lived in district Y, and he would be entitled to free school 
privileges in district Y. 

EXEMPTIONS TO DEBTORS: CHAPTER 177, 45TH GENERAL ASSEMBLY, 
SECTION 11760, CODE, 1931. Total additional exemptions cannot exceed 
aggregate value of $500, and household goods must be considered part of 
such total and not in addition thereto. 
July 19, 1934. Banking Depm·tment, Des Moines, Iowa: We have your 

letter of recent date in regard to the construction of Chapter 177, Acts of the 
45th General Assembly, and you ask what additional exemptions this gives 
to the debtor. 

This act of the Legislature amended Section 11760 of the Code, under which 
the debtor is given certain specific exemptions. Section 1 of Chapter 177, 45th 
General Assembly, provides as follows: 

"In addition to the exemptions provide:! by section eleven thousand seven 
hundred and sixty ( 11760) of the Code, 1931, if a debtor is a resident of this 
state, and the head of a family, he may hold exempt from general execution, 
until March 1, 1935, live stock, farm products and/or farming utensils and 
machinery, or other property, household goods of his own selection not exceed
ing in value the sum of one hundred dollars ($100.00) whether said exemption 
be waived or not by such debtor, all of his own selection, in an aggregate value 
of not to exceed five hundred dollars ( $500.00) ." 
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It is our opmwn that the total additional exemptions cannot exceed the 
aggregate value of $500 and this $500 may consist entirely of live stock, farm 
products, farming utensils and machinery or other property, but it cannot 
exceed household goods in excess of $100.00. In other words, the total additional 
exemption provided for is an aggregate value of $500 and the household goods 
must be considered a part of such total aggregate value and not an addition 
thereto. For example, if household goods in the value of $100 were selected, 
then the debtor would only be entitled to $400 addition to other exemptions 
provided for in the act. You understand that this is in addition to the regular 
exemptions under Section 11760 of the Code and is only an emergency measure 
which is to expire March 1, 1935. 

SECURITIES: Securities registered by notification as per Section 8581-c7 of 
the 1931 Code need not be re-registered by qualification in view of the repeal 
of Section 8581-c7 by the recent legislature, unless the secretary of state 
would choose to proceed as provided under Section 8581-c10 of the 1931 Code. 
July 20, 1934. Superintendent of Securities, Des Moines, Iou:a: We have 

received your request of recent date for an opinion upon the question of whether 
or not securities previously registered by notification must be re-registered by 
qualification in view of the repeal of Section 8581-c7 of the Code of Iowa, 1931. 

It is our opinion that securities formerly registered by notification need not 
be re-registered by qualification. Section 8581-c7 of the Code of Iowa, 1931, 
has been repealed. That section provided for registration of securities by 
notification. Once registered as provided by law, they need not be re-registered. 
The statute repealing the code section above mentioned did not, by its terms, 
provide that securities previously registered by notification should be registered 
cy qualification under the law as amended. Code of Iowa, 1931, Section 8581-c10 
provides the procedure or method for disqualifying securities previously reg
istered. Therefore, it would appear that the legislature intended that securities 
previously registered by notification would still be qualified unless the secre
tary of state, acting through your department, should proceed as provided by 
Section 8581-c10. · 

SECURITIES: APPROVAL OF STOCK EXCHANGES ON WHICH SECURI
TIES MAY BE SOLD EXEMPT FROM THE IOWA SECURITIES LAW: 
Under Section 2 of Senate File 227 of the Acts of the 45th General Assembly, 
Extra Session, it will be necessary for the New York, Boston, and Chicago, 
and other exchanges which have not had the specific approval of the Secre
tary of State to have same before securities sold on those exchanges are 
exempt from the Iowa Securities Act. Before this enactment, no specific 
approval was necessary. 
July 20, 1934. Superintendent of Securities, Des Moines, Iowa: We have 

received your request for our opinion on the question of whether or not it is 
necessary to re-approve or approve the New York, Chicago, and Boston stock 
exchanges in order for the exemption to be effective as provided bY Senate 
File 227 of the· Acts of the Forty-fifth General Assembly, Extra Session, also 
known as Chapter 106 of the Laws of the Forty-fifth General Assembly, Extra 
Session. 

The particular section involved in the above question is subsection f of Sec
tion 8581-c4 of the Code of Iowa, 1931, which was amended in the extraordinary 
session of the legislature. It reads as follows: 

"f. Securities appearing in any list of securities dealt in on the New York, 
Boston or Chicago stock exchange or on any other recognized and responsible 
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stock exchange which has been previously approved by the secretuy of state 
and which securities have been so listed pursuant to official authorization by 
such exchange, and also all securities senior to, or on a parity with any 33Curi
ties so listed, or represented by subscription rights which have been so iisted, 
or evidences of indebtedness guaranteed by companies any stock of which is 
so listed, such securities to be exempt only so long as such listing shall remain 
in effect. The secretary of state shall have power at any time to withdraw 
approval theretofore granted by him to any exchange, and thereupon no 
security listed on such exchange, shall be longer entitled to the benefit of 
such exemption." 

Subsection f of Section 8581-c4 of the Code of Iowa, 1931, was amended by 
Senate File 227 to read: 

"f. Securities appearing in any list of securities dealt in on any recognized 
anq responsible stock exchange which has been previously approved by the 
Secretary of State and which securities have been so listed and dealt in on said 
exchange pursuant to the official authorization by such exchange, and also 
all securities senior to or on a parity with any security so listed, or repre
sented by subscription rights which have been so listed, or evidences· of 
indebtedness guaranteed by companies any stock of which is so listed, such 
securities to be exempt only so long as such listing shall remain in effect. 
If, after application by any recognized and responsible stock exchange request
ing that exemption be granted to it, the applicant shall fail to convince the 
Secretary of State that it is entitled to such exemption, it is hereby provided 
that no order of refusal shall be entered until the applicant has been given 
due notice of not less than twenty (20) days and a hearing on the reasons for 
such refusal. The Secretary of State shall have power at any time to with
draw approval theretofore granted by him to any exchange, and thereupon 
no security listed on such exchange shall be longer entitled to the benefit of 
such exemption only after due notice of not less than twenty (20) days and 
a copy of the grounds upon which withdrawal was based has been sent by 
registered mail to the main office of the exchange, citing it to appear at a 
regularly held hearing and to show cause why the exemption theretofore 
granted to the exchange should not be withdrawn. The Secretary of State 
shall have the power and authority at any time after twenty (20) days' notice 
and opportunity for hearing has been given to the exchange, and issuer of the 
security involved, by registered mail, to withdraw from the exemption of any 
such security listed on one or more of the exchanges that had previously been 
granted an exemption, when, in his opinion, the further sale of the security 
would work a fraud. There'lfter such security shall not be entitled to the 
benefit of the exemption except upon the further written order of the Secretary 
ot State." 

Before the amendment, the statute provided that securities sold on the New 
York, Chicago and Boston stock exchanges were exempt from the provisions 
of the Iowa Securities Act. As amended, ft is left to the discretion of the 
Secretary of State to grant or withhold the exemption of securities sold on 
exchanges. It is necessg_ry, under the statute, for an exchange which desires 
to execute an exemption for the securities listed on that exchange to make an 
application to the Secretary of State for an approval of the exchange. The 
original statute exempted securities listed on the three exchanges mentioned 
above without application to the Secret1ry of State. If there has been no 
specific and express approval of those exchanges heretofore by the Secretary 
of State, as prescribed by statute, it would appear that it is now necessary 
under Section 2 of Senate File 227 of the Acts of the Forty-fifth General 
Assembly, E'xtra Session, for the New York, Chicago, and Boston stock ex
chg_nges to file application for approval. 

The principal change in the statute made by the amendment is that a method 
for holding hearings and for refusing and withdrawing approval of exchanges 
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is provided. If exchanges, other than the New York, Chicago and Boston 
exchanges, have previously been approved, it would not appear to be necessary 
for them to file a new application under the amendment. If the Secretary of 
State has issued an approval to the New York, Boston and Chicago stock 
exchanges, as distinguished from the mandatory statutory approval, then it 
would not appear to us to be necessary to grant a new approval. We say this 
because the statute provides the method for withdrawal of approval and refers 
to exchanges "previously" approved. 

IN THE FOLLOWING OPINION are nine questions relative to legal settle· 
ment, poor relief, notice to depart, etc., in matters relative to poor persons. 
July 2(), 1934. Specia( Transient Investigator, Des Moines, Iowa: We have 

received your recent request for an opinion upon several questions involving 
the settlement of poor persons. ·we will state and answer the questions in 
the order they came to us. 

1. Can a county serve a notice to depart if there apparently is no other 
county or state which will accept the one so served? Can the court remove 
such a one from the county or state? 

It is our opinion that a county may serve a notice to depart even if the 
person so served has no legal settlement and can acquire no settlement in any 
other county or state. It has been held by our supreme court that the liability 
of a county or state for the support of its poor is purely statutory. In other 
words, a county owes no obligation to support anyone apart from the statutes 
imposing such obligations. Cerro Gordo Co. vs. Boone County, 152, Iowa, 692. 

Under the statutes, a county is not responsible until a legal settlement has 
been obtained, and the county has a perfect right to prevent, according to the 
statutes, any person from acquiring a settlement in that county by serving 
notice in accordance with Section 5315 of the 1931 Code of Iowa. The court 
can, in accordance with Section 3 of Chapter 99 of the laws of the 45th Gen· 
era! Assembly order the removal of a person from the county or state who has 
not acquired a settlement and who is a public charge or who is_ likely to 
become a public charge. That statute, Section 3 of Chapter 99 of the 45th 
General Assembly is as follows: 

"Sec. 3. Section fifty-three hundred thirteen (5313), Code, 1931, is hereby 
repealed and the following is enacted in lieu thereof: 

'1. Any person who is a county charge or likely to become such, coming 
from another state and not having acquired a settlement in any county of 
this state or any such person having acquired a settlement in any county of 
this state who removes to another county, may be removed from this sbte or 
from the county into which such rerson has moved, as the ease may be, at the 
expense of the county wherein said person is found, upon the petition of said 
county to the district or superior court of that county. 

2. The court or judge shall fix the time and place of hearing on said petition 
and prescribe the time and manner of service of the notice of such hearing. 

3. If upon the hearing on said petition such persons shall be ordered to 
remove from t-he state or county all!! fails to do so, he shall be deemed and 
declarer! in contempt of court and may be punished accordingly.'" 

2. Does one have to apply or accept relief before a non-resident notice can 
be served? 

This must be answered in the negative because the statute provides that a 
notice to depart may be served upon one who is a county charge or is likely 
to become such. - Therefore, a county has the right to serve a notice to depart 
upon anyone likely to become a public charge. 

3. Can legal settlement be established in a county in twelve months even 
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though relief may have been given during this time but no non-resident notice 
h1s been served nor any such attempt made by the county? 

It is our opinion that a person may not acquire a legal settlement in a county 
if he has been supported by a county, even though no notice has been served 
upon him. See subsection 3 of Section 1, Chapter 99, Laws of the 45th General 
Assembly, which is as follows: 

"Any such person who is an inmate of or is supported by any institution 
whether organized for pecuniary profit or not or any institution supported by 
charitable or public funds in any county in this state or any person who is 
being supported by public funds shall not acquire a settlement in said county 
unless such person before becoming an inmate thereof or being supported there· 
by has a settlement in said county." 

It a person receives relief from a county, he is being supported by the county 
and in such a case, under the statute, he may not acquire legal settlement. 

4. Does Paragraph 3, Section 1, above quoted, include such institutions as 
Broadlawns Hospital, Public Health Nurse, Public Health Center, Travelers 
Aid, and such other organizations of similar character? 

It is our opinion that the above quoted section does include such institutions 
as those named. The legislature attempted to make the statute as broad as 
possible and the institutions named are charitable institutions which derive 
their support from the public, either in the form of taxation or donation. 
Therefore, the institutions named should be and are within the meaning of 
the quoted provision of the statute. 

5. If a woman who has legal settlement in some county within the state 
marries a man, a transient, without legal settlement and continues to reside 
in said county, with said husband, can she still obtain relief for herself from 
the county as being a resident of that county? 

It is our opinion that she retains her legal settlement in the county where 
she resides. Subsection 4 of Section 1 of Chapter 99 of the Laws of the 45th 
General Assembly is as follows: 

"A married woman has the settlement of her husband, if he has one in this 
state; if not, or if she lives apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the 
wife had at the time of her marriage may at her election be resumed upon 
the death of her husband, or if she be divorced or abandoned by him, if both 
settlements were in this state." 

This statute provides that if a husband has no legal settlement in this state, 
a married· woman may acquire a settlement as if she were unmarried. In the 
question it is assumed that she had a settlement prior to her marriage, and if 
her husband had no settlement, she would retain her settlement. 

6. Can a minor coming from within or without the state to live with rela
tives who have legal settlement in some county take as his legal settlement 
that of the relatives with whom he lives if the whereabouts of the father and 
mother is unknown, and it is not known where the parents last had legal 
settlement? Can such a minor have a non-resident notice served on him by 
said county? 

Ordinarily a minor takes the settlement of his parents. If the whereabouts 
of his parents is not known, the minor would take the settlement of relatives 
with whom he resides. If he is not residing with relatives he would have 
the last known settlement of his parents. Therefore, in answer to your first 
question, it is our opinion that ordinarily a minor would derive the settlement 
of relatives with whom he resides. However, if the minor or infant is emanci
pated, he must acquire a settlement for himself. Emancipation exists when 
the minor assumes a new relationship inconsistent with being a part of the 



'IMPORTANT OPINIONS 633 

family of his father and mother. Thus, where a minor marries, he becomes 
emancipated. Mere absence from his parents does not amount to emancipation 
but a minor who is absent with the assent of his parents and h; making hb 
own way is emancip:tted and may acquire a settlement of his own. Unless he 
is emancipated, the infant derives his settlement from his parents or the rela
tives with whom he resides if the whereabouts of his parents is unknown. 

In answer to the second part of the question, it is our opinion that an infant 
or minor cannot have a notice to depart served upon him unless he is emanci
pated. If emancipated, a notice to depart should be served upon the minor. 

7. If the state paroles a minor or an adult to someone who has legal settle
ment in the state, in what way does this parole affect the legal status of such 
a one if he had or had not legal settlement previously? 

It is our opinion that a person who has been paroled would re-assume his 
former settlement if he had had one. In other words, the parole does riot affect 
the legal settlement of the person paroled. If he had had no legal settlement, 
it would be necessary for him to acquire one in accordance with the provisions 
of the statute. 

8. If a person who has been gone from a county in a state where he had 
legal settlement or from the state for a period of twelve months or several 
years, and it can reasonably be shown that he has not acquired legal settle
ment in some other county within or without the state, does such a one still 
have legal settlement within said previous county or state? In what way 
would the matter of intention affect the situation in the above question? Sup
pose the above person went into Canada or some foreign county or country 
having become naturalize::!, what then is their settlement status? 

The answer to this question is found in Section 2 of Chapter 99 of the L:tws 
of the 45th General Assembly which is as follows: 

"Section fifty-three hundred twelve (5312), Code, 1931, is hereby repealed 
and the following is enacted in lieu thereof: 

'A legal settlement once acquired shall so remain until such person has 
removed from this state for more than one year or has acquired a legal settle
ment in some other county or state.'" 

It is seen from this statute that a person who has removed from. a county 
or state for a period of more than twelve months loses his settlement. It is 
our opinion that it does not make any difference that the person intended to 
return as long as there has been an absence or removal from a county or state 
for such period. 

9. Can a county serve another non-resident notice on a person after such 
a one has filed with the board of supervisors of said county "an affidavit stat
ing that such person is no longer a pauper and intends to acquire settlement 
in that county?" That is providing such a one continues on his own respon
sibility during the following twelve months? 

It is our opinion that the county can serve a notice to depart on any person 
who is likely to become a county charge in spite of any affidavit that he is, 
for the present, supporting himself. The county may serve a notice to depart 
on anyone who is or is likely to become a public charge and that person may 
not, by any action of his own, deprive the county of that right. 

July 20, 1934. Iowa State Emergency Relief Committee, Des Moines, Iowa: 
We have examined the statutes and the law with reference to the power of 

the Executive Council of the State of Iowa to issue anticipatory warrants based 
on revenues to be derived from the net income and retail sales tax. 

It is our opinion that if the current revenues of the state are insufficient 
to pay warrant'! drawn by the auditor of the State of Iowa, that the Executive 
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Council may estimate the revenue to be derived from the net income and 
retail sales tax enacted as Chapter 82 of the Laws of the 45th General Assembly, 
Extraordinary Session, and issue anticipatory warrants. Section 287 of the 
Code of Iowa, 1n1, which provides for the issuance of such warrants, is as 
follows: 

"The executive council may anticipate the revenues for any year, when the 
current revenues for such year are insufficient to pay all warrants issued in 
said year, by causing state warrants, in an amount not exceeding the estimated 
state revenues for said year, and drawing not to exceed five per cent per 
annum, to be issued, advertised, and sold on sealed bids to the highest bidder. 
All bids and all records pertaining thereto, and the names of all purchasers 
shall be kept on file." 

If warrants issued by the auditor during this year are not paid for want of 
furids from the current revenues of this year, the executive council may esti
mate the revenues to be derived from the income and retail sales tax and 
issue anticipatory warrants bearing not more than five ( 5% ) and not in excess 
of the estimated revenues. These warrants must be advertised for sale and 
sold on sealed bids to the highest bidder, as provided by the quoted statute. 

PRICE FIXING: UNFAIR DISCRI:\iiNATION: :MONOPOLY: Code Section 
9886 of the 1931 Code is not violate:l unless it is proven that the price fixing 
was for the purpose of destroying a competitor or creating a monopoly. 
July 20, 1934. County Attorney, Onawa, Iowa: We have examined the law 

with reference to the practice of certain creameries fixing different prices for 
produce and cream in the neighboring towns of :\1apleton and Ida Grove. The 
question presented by your letter is whether or not the practice described 
therein amounts to unfair discrimination within the meaning of the Code of 
Iowa, and particularly Section 98"86 thereof. From your letter, it seems to us 
that one element of unfair discrimination is lacking: viz., that the price 
fixing was for the purpose of destroying the business of a competitor or creating 
a monopoly. 

Certainly, if all of the facts stated in your letter were proved, that element 
of unfair discrimination in purchase would be lacking. Furthermore, as you 
pointed out, the companies have a perfect right to meet competition in Mapleton, 
and the mere fact that they fail to meet the competition in Ida Grove does 
not, in our opinion, amount to unfair discrimination in purchases. 

In any event, the duty of enforcing the section under consideration is, by 
statute, placed upon the county attorney unless complaint is made to the 
Secretary of State, who refers the matter to the Attorney General. 

LIQUOR: LIABILITY OF RAILROAD COMPANY: If a carload of liquor 
remains in the railroad yard 48 hours and has not been accepted by the com
mission the liability of the railroad company is merely that of warehouse 
man and is liable only for its negligence if the liquor is stolen or destroyed. 
July 20, 1934. Iowa Liquor Commission, Des Moines. Iowa: In reply to your 

inquiry of June 2, 1934, relative to the responsibility of a railroad company 
in delivering liquor to the commission, after the same has remained in the 
car for more th:m forty-eight hours after arrival, we submit the following 
opinion. 

The railroad company is liable as insurer of goods which they have received 
for transportation from one point to another, and this liability continues until 
the goods arrive at destination and an opportunity is given to consignee to 
accept the same. If, however, the goods arrive at destination ready for delivery 
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and the consignee fails to accept the goods within a reasonable time, then the 
liability as carrier terminates, and the liability as warehouse man attaches. 

The latest on this subject is comprehensively and clearly state::! in the case 
of Nellie M. Hicks vs. Wabash Railway Company, 131 Iowa, page 295. The 
question is also covered in Vol. 10, Corpus Juris, pages 269 and 270, and cases 
therein cited. 

It is, therefore, the opinion of this office that if a carload of liquor remains 
in the yard, ready for delivery, for forty-eight hours and has not been accepted 
by the Commission, that the liability of the railroad company is that of a 
warehouse man, and is, therefore, liable only for its negligence if the liquor 
is stolen or destroyed. 

BOARD OF EDUCATION: MONEYS OF STATE INSTITUTIONS: 
moneys which Iowa State Educational Institutions deposit in banks, 
funds? Does law require Board of Education to collect interest on 
balances belonging to institutions? 

Are 
state 
daily 

July 20, 1934. Boanl of Education, Des Moines, Iowa: We have your letter 
of July 17th enclosing copy of letter to the Iowa-Des Moines National Bank & 
Trust Company from :vrr. Charles B. Dunn, General Counsel of the Federal 
Reserve Bank of Chicago. You state that you would like our opinion on the 
two following propositions: 

1. Are the moneys which the Iowa State Educational Institutions depmlit 
in banks, state funds? 

2. Does the law require the Iowa State Board of Education to collect inter
est on daily balances belonging to each of the institutions under its supervision 
and control. 

We will answer your questions in the order in which you have asked them. 
1. All moneys which the institutions under the Board of Education deposit 

in banks, are state funds. They are derived from taxation and are appropri
ated by the Legislature for the biennium, payable to the institution in install
ments, and one of the conditions to payments is that all moneys received from 
other sources be expended and all moneys thus in the hands of the treasurers 
of the various institutions are state funds. 

2. Section 3921, subdivision 8 of the Code of Iowa, 1931, pertaining to the 
powers and duties of the Board of Education provide: "collect the highest rate 
of interest consistent with safety obtainable on daily balances in the hands 
of the treasurer of each institution." 

It is, therefore, plain that the payment of interest on these funds is required 
under the state law. 

July 24, 1934. 'I'rcasu1·er of State, Des Moines, Iowa: We have your favor 
of the 20th inst., in which you request a construction of Section 1585 of the 
Code, particularly, with reference to the following situation: 

You state that- there are drug stores within the state which are located 400 
feet from a public school and the question is raised whether or not the holders 
of permits to sell cigarettes, whose buildings lie within 400 feet of a school 
building may accept from cigarette manufacturers and use window displays 
during the summer months when school is not in session. 

Section 1585 in so far as material to the question submitted, is as follows: 
"Advertisement near public schools prohibited. No hills, pictures, posters, 

placards, or other matter used to advertise the sale of tobacco in any form 
shall be distributed, posted, painted, or maintained within four hundred feet 
of premises occupied by a public school or used for school purposes." 
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It is the opinion of this department that the language of this se·~tion must 
be given a fair and reasonable, but not a strained construction. It provides 
that no such advertising material shall be maintained within four hundred 
feet of premises occupied by a public school or used for school purposes. It 
is true that during the summer vacation and at other times w·hen school is 
not in session, the question might be raised whether the premises are at that 
particular time occupied by a public school or used for school purposes, but 
in our opinion, such question would require an affirmative answer. The 
premises are occupied by a public school even when the school activities a10 

temporarily suspended, and are used for school purposes and for no othur 
purposes. 

Stating it somewhat differently, the section provides that no such advertisin.<; 
matter· shall be posted or maintained within four hundred feet of premises 
used for school purposes. If such advertising is permitted to be posted within 
four hundred feet of public school buildings, it is clearly being mJ.intained 
within four hundred feet of premises used for school purposes although they 
are not in actual use during the entire year. The buildings are used for cer
tain school purposes even during the vacation periods, that is, school equip
ment and records are kept and maintained therein and preserved for immediate 
and future use. There is no provision in the statute that the prohibitions set 
out therein shall not be effective when school is not in session. 

In view of the rather plain terms of the statute, we are of the opinion th~ 
above quoted section applies and is of full force and effect when school is not. 
in session as well as when it is in session. 

PABSTONIC: BEER BILL: TONIC: Said tonic does not come within the 
provisions of the beer law. 
July 25, 1934. Treasurer of State, Des Moines, Iowa: This will acknowledge 

receipt of your oral request on this date for the opinion of this department in 
the following matter: 

Premier-Pabst Corporation, Milwaukee, Wisconsin, desires to market in Iowa 
a tonic under the name of "Pabstonic," which is a malt product containing 
vitamins B and G, calcium hypophosphite, iron pyrophosphate, through retail 
druggists for sale for medicinal purposes. 

Does a tonic containing the ingredients as above set forth come within the 
provisions of Chapter 25, Acts of the Forty-fifth General Assembly in Extraor
dinary Session, entitled, "Beer and Malt Liquors," to the extent that it Is neces
sary to have a permit to manufacture and sell the same in Iowa and to come 
under the provisions of the act which provides for a tax of $1.24 for every 
barrel containing 31 gallons? 

Please be advised that it is the opinion of this department that this tonic, 
such as outlined above, does not come within the provision of subsection i of 
Section 6, Chapter 25, Acts of the Forty-fifth General Assembly in Extraordi
nary Session, in which it is stated as follows: 

"'Beer' for the purpose of this act shall mean any liquid cap3.ble of being 
used for beverage purposes made by the fermentation of an infusion in potable 
water of barley, malt and hops, with or without unmalted grains or decorticated 
and degerminated grains containing not more than four per centum ( 4%) 
or alcohol by weight." 

We construe a produl't, such as this, as not being a beverage but strictly 
a tonic used for medicinal purposes. Hence, the provisions of the act, in regard 
to the having of a permit and the payment of a tax, would not apply as to 
this tonic. 
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The sale of such a tonic, through the retail drug trade, for medicinal pur
poses, under the State Pure Food and Drug Act, would be the proper way to 
handle this product and not under the beer act referred to above. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42 (CHAPTE'R 19), EXTRA 
SESSION, 45TH GENERAL ASSE:\IBLY: COLLECTION OF THE $2.00 TAX 
AS PROVIDED F'OR IN SECTION 34: The tax is not due until January 1, 
1935, and shoulcl not be collectecl during the year 1934. 
July 27, 1934. Audito1· of State. Des Moines, Iowa: This will acknowledge 

receipt of your oral request of this date" for the opinion of this department 
on the following question: 

"Our department is informed by a county treasurer in this state that one 
employer of labor has sent out a general letter to the effect that the $2.00 due 
under Section 34 of the old age assistance act is payable from the second half 
of wages paid in July, 1934. 

"Is this a correct interpretation of the law?" 
Please be advised that it is the opinion of this department that the situation 

which you have presented is an incorrect way of having this tax paid. Sec
tion 34 provides for the payment of $2.00 by certain persons and also makes 
the employer liable in the event that persons of this class in their employ, who 
have been continuously employed for a period of thirty days, do not pay 
the tax. 

The question, as we view it, is as to when this tax is payable. It is our 
opinion in the matter that this tax is not payable until January, 1935. The 
collection of the $2.00 by an employer, by deducting the same from an em
ployee's wages, during the year 1934, is not proper and legal under this act. 
The reason is readily determined in that this collection may be made from 
persons who may not live to be liable for this tax at the time that it is due. 

In other words, the tax is not due until January 1, 1935, and should not be 
collected during the year 1934. 

E:\iPLOYMENT AGENCY COMMISSION: TEACHERS ..,SERVICE BUREAU, 
STORM LAKE, IOWA: ENROLLMENT CONTRACT: RENEWAL: 1. In a 
contract such as outlined, the Teachers Service Bureau would have to have 
a contract for service in Iowa alone and should not include therein the 
blanket contract for numerous other states. 2. Application for service in 
Iowa shall provide for a fee not in excess of $1.00. 
July 30, 1934. B1treau of Labor, Des Moines, Iowa: This will acknowledge 

receipt of your request of the twenty-eighth instant for the opinion of this De
partment on the following questions: 

The Employment Agency Commission has received an application for the 
renewal of license of the Teachers Service Bureau, Storm Lake, Iowa. In 
accordance with the statute, with this application was submitted a copy of the 
enrollment contract used by this bureau. The contract, in brief provides that 
the applicant may receive the service of this bureau in Iowa, Minnesota, Ne
braska, Illinois, Kansas, Missouri, South Dakota, Kentucky, North Dakota and 
Arkansas and provides further for service which shall terminate ten months 
from date and the applicant may state the desire for enrollment and service 
in the states checked, which are those listed above. $1.00 is paid for such 
service in each of the states checked. The contract further provides that 
unless the bureau is notified in writing by the applicant, the service is no 
longer desired, the contract is automatically renewed by periods of ten months 
each until a total ·of five of said periods have expired and the renewals are 
without charge to the applicant. 

May this bureau require a teacher to enroll in additional states in order to 
secure enrollment for placement in Iowa? 

Under this amendment to the law, should not the Teachers Service Bureau 
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enrollment contract provide for the enrollment of a teacher for placement in 
Iowa only and if they desire to enroll for placement in other states, should 
not such enrollment be a separate contract'? 

It is the understanding of the Employment Agency Commission that the 
amendment as referred to above intended to limit, without question, the maxi
mum fee to the sum of $1.00. 

Chapter 17, Acts of the Forty-fifth General Assembly in Extraordinary Ses
sion, which is entitled, "Labor. Employment Agencies, Licensing, Fees.," 
amends Section 1546-a1 of the Code, 1931, by adding to that section several 
professions to those already listed in said section and exempted them in the 
matter of the limitation of fee. Section 2 of Chapter 17 amends Section 1551-c2 
of the Code by adding thereto the following: 

"Any person, firm, or corporation applying for a license, as provided in this 
chapter, to operate an employment agency, for furnishing or procuring of 
employment shall furnish the commission with its contract form, which form 
shall distinctly provide that no fee or other thing of value in excess of one 
( 1) dollar shall be co!Ie~ted in advance of the procuring of employment and 
no license shall be issued unless such contract form contains such provision. 
Thereafter, any person, firm, or corporation to whom a license has been issued 
that violates this provision of its contract shall have his license c~ncelled." 

You will note that the intent of the Legislature is clearly manifested in 
that it states: 

"* * * * which form sl1all distinctly provide that no fee or other thing 
of value in excess of one (1) dollar shall be collected in advance of the pro
curing of employment * * * *." 

Therefore, it is the opinion of this department that the application for service 
in Iowa with this or any other service bureau of this nature shall provide 
for a fee not in excess of $1.00 and should the Teachers Service Bureau of 
Storm L3.ke, Iowa, have a requirement whereby a teacher would have to take 
the service in ten states as listed in its contract and pay $10.00, the same would 
be an evasion of the terms of the act. A more complex problem arises where 
an applicant could, under this contract, apply for service in Iowa and Minne
sota and pay $2.00. ..As we underst3.nd your request, it is your thought that 
the contract for service in Iowa should relate to Iowa alone and not to other 
states in any manner. The wording of the amendment is such, whereby it is 
provided that the contract form "shall distinctly provide that no fee or other 
thing of value in excess of one ( 1) dollar shall be collected in advance of the 
procuring of employment," that the legislative intent, apparently, was to the 
effect that this is a contract for service in Iowa, that it should provide for 
Iowa alone and that the fee should not exc'eed $1.00_ 

Hence, in a contract such as outlined, the Te3.chers Service Bureau would 
have to have a contract for service in Iowa alone and should not include 
therein the blanket contract for numerous other states, as the Legislature has 
provided that $1.00 is all that may be collected on a contract of this nature in 
the State of Iowa for the purpose of procuring employment. 

FISH AND GAME COMMISSION: JUVENILE: CONDE\INATION: 1. A boy 
under 18 years of age is considered legally juvenile and must be given a 
hearing in a juvenile court instead of a justice court in the instant case. 
2. In said matter, your commission should proceed under Sections 6, 7, 8 
and 9 of Chapter 30, Acts of the 45th General Assembly. 
July 30, 1934. Fish anrl Game Commission, Des Jfoines, Iotra: This will 

acknowledge receipt of your letter of the fourteenth instant in which you re
quest the opinion of this Department on the following questions: 
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1. At what age is a boy considered legally a juvenile and must be given a 
hearing in Juvenile Court instead of a Justice Court when he has been appre
hended for a violation of the Fish and Game Laws or Regulations? In this 
respect, we would also apvreciate your giving us the Code section number 
governing the case. 

2. Under what section of the Code docs it state that a condemnation Jlro
cedure is necessary to confisc-ate privately owned property such as guns, nets, 
boats, etc., when seized by the deputy game warden who has witnessed an 
act of violation in which the property seized has been used? 

Section 3617 of Cl1apter 180, 1931 Code of Iowa, provides as follows: 
"Applicable to certain chil(lren.· This chapter shall not apply to any child 

who is accused of an offense which is punishable by life imprisonment or 
death, but shall otherwise apply to all children who are not feeble-minded and 
who are under eighteen years of age and who are not inmates of any state 
institution or of any institution incorporated under the laws of this state." 

The subsequent sections of said chapter define what is meant by a "dependent 
and neglected child." The age referred to in other sections, besides the one 
referred to above, is eighteen· years. 

Section 3632 provides: 
"Information charging crime. In any case after an investigation of the 

facts and circumstances, the court may, in its discretion, cause the child to 
be charged with either: 

1. An indictable offense, in which case the court shall proceed to hold a 
preliminary examination, and shall exercise the powers of other magistrates; 
or 

2. An offense not triable on indictment, in which case the court may order 
any peace officer to file forthwith an information against such child and pro
ceed to try the case before a jury of twelve. 

When no regular jury is in attendance at the district, superior or municipal 
court, as the case may be, the judge shall cause to be issued by the clerk and 
served by any peace officer a summons for such number of persons qualified 
to act as jurors as in his judgment are neC'essary to secure an impartial jury, 
allowing to the state and the defendant, each, three peremptory challenges." 

Section 3634 states as follows: 
"Prosecutions transferred. Any child, taken before any justice of the peace 

or police court, charged with a public offense shall, together with ·the case, 
be at once transferred by said court to the juvenile court." 

Therefore, in answer to your first question, it would be the opinion of this 
Department that a boy under eighteen years of age is considered legally a juve
nile and must be given a hearing in a juvenile ~ourt instead of a justice court 
in a case where he is apprehended for a violation of the statute relating to 
your commission or regulations adopted by the commission. 

Sections 6, 7, 8 and 9 of Chapter 30, Acts of the Forty-fifth General Assembly, 
provide that "any device, contrivance or material used to violate any regulation 
adopted by the fish and game commission, or any other provision of this chap
ter, is hereby declared to be public nuisance" and provide a way in which the 
confiscatory proceedings may be had. 

Therefore, in.answer to your second question, we are of the opinion that your 
commission should proceed under the sections of Chapter 30, Acts of the Forty
fifth General Assembly, referred to above. We know of no other code sections 
which would in any way modify the procedure set out therein. 

FUNDING BONDS: Boards of Supervisors may issue funding bonds whenever 
outstanding indebtedness of county on January 1, April 1, June 1, and 
September 1 exceeds the sum of $5,000.00. Bonds must be issued upon 
authorization of supervisors and in hands of county treasurer before latter 
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can make any arrangements for their sale or exchange; "Upon best available 
terms (Section 5279) indicates that treasurer should advertise for bids." 
July 30, 1934. "1ll£litor of State, Des Moines, Iowa: 'I'his department has re· 

ceived your request for an oi'ficial opinion regarding the regularity of the fol
lowing contract entered into between the Board of Supervisors of Polk County 
and Central National Bank & Trust Co. of Des ~1oines which contract was dated 
December 6, 1933 and is as follows, to-wit.: 

"Des Moines, Iowa, December 6, 19;vl. 
Hon. County Treasurer and Board of Supervisors, Polk County, Iowa. 
Dear Sirs: 

In connection with the issuance of Poor Fund Warrants by Polk county 
which may be funded into General obligation County Bonds as of Janu.uy 1, 
1934, which warrants are to be issued from time to time, we the undersigned 
agree to carry for the County of Polk, State of Iowa, legally issued Poor Fund 
Warrants of the county in an amount not to exceed $300,000, which may be 
legally funded into bonds as of January 1, 1934, such warrants to bear interest 
at the rate of 5 per cent. 

Prior to taking up and paying for these warrants, we are to receive the 
approving legal opinion from Messrs. Chapman and Cutler of Chicago, as to 
the legality of said warrants and the funding of said warrants into an issue 
of General obligation County Bonds as of January 1, 1934, and also as to the 
validity of this agreement, which is made subject to such favorable opinion. 

At the January meeting of the Board of Supervisors of Polk county, Iowa, 
you agree to pass a resolution authorizing the issuance and delivery to us 
of General obligation County F'unding Bonds on the basis of par for par for 
warrants in an amount equal to the warrants which are being carried by 
us as of January 1, 1934, with appropriate adjustment of interest. 

The funding bonds are to be dated January 1, 1934 and are to be delivered 
to the undersigned as soon as practicable thereafter. They are to bear interest 
at the rate of 5 per cent per annum and are to mature serially in equal amounts 
from January 1, 1934, to January 1, 1944, inclusive, the principal and semi
annual interest to be payable at the County Treasurer's oi'fice in Des Moines, 
Iowa. 

All legal expenses, the printing of the bonds and the Attorney's opinion in 
connection with said bond issue and the opinion as to the legality of the 
warrants and as to this agreement are to be paid for by the county. 

Respectfully submitted, 
Central National Bank & Trust Co., 

Des Moines, Iowa. 
By: Signed T. R. Warden, Asst. Vice President. 

Bankers Trust Co., 
Des Moines, Iowa. 

By: Signed C. A. Stephenson, Cashier. 
Iowa-Des Moines National Bank & Trust c;o., 

Des Moines, Iowa. 
By: Signed H. P. Klein, A. C. 

The above and foregoing proposition is 'hereby accepted this 11th day of 
December, 1933. 

County of Polk, State of Iowa, ss. 

County Treasurer. 
(Signed) C. W. Keller, 

Chairman Board of Supervisors. 

This agreement has been ratified and confirmed by the Board of Supervisors 
of Polk County, Iowa, at its meeting this 11th day of December, 1933. 

(Signed) Ernest S, Olmsted, 
County Auditor." 

Section 5275 of the 1931 Code of Iowa authorizes the Board of Supervisors to 
issue funding bonds whenever the outstanding indebtedness of the county on 
the 1st day of January, April, June and September in any ye1r exceeds the 
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sum of $G,OOO.OO. Section 5279 of the 1931 Code of Iowa provides "when bonds 
issued under this clupter shall be executed, numbered consecutively, and 
sealed, they siLl! be delivered to the county treasurer and his re·~eipt taken 
tiler efor, and he shall staml clmrgecl on his offic:al tone\ with all bonds delivered 
tc him and the vrocecrls thereof, and he shall sell the same, or exchange them, 
on the best available terms, for any !eg.1! indebtedness of the county outstand
ing on the first day of Janu.lfy, April, June, or Sel]tcmber next preceding the 
resolution of the board authorizing their issue, but in neither case for a less 
sum than the face value of the bonds and all interest accrued on them at the 
cLte of such sale or exchange." 

You will note that the above statute specifically provides tint "when bonJs 
are issued" the county treasurer "shall sell the s:nne and exchange them on the 
best available terms for any legal indebtedness of the county." This statute 
clearly contemplates that the Board of Supervisors must first :Authorize the 
i:,suance of such bonds and the bonds must be actually issued and in C1e hands 
of the county treasurer before the latter can make any arran:r,ements for their 
sale or exchange. This statute also contemplates that the county treasurer 
should procure and sell or exchange upon the "best available terms." This 
latter quoted part of the statute clearly intends that the county treasurer 
should first advertise for bids for the sale of such bonds. It might be possible 
to sell such bonds for a larger amount than the outstanding warrants of the 
county in which event it would be the treasurer's duty to sell the same be~ause 
by so doing he would then be securing their sale upon the best available terms. 
While the statute does not specifically require advertising for bids on the 
exchange of such bonds for outstanding warrants still it would seem that the 
Legislature intended that this should be done in m;ler to determine whether 
or not the exchange was being made upon the best available terms. 

This Department has repeatedly held that the county funding bonds should 
not be sold on contract before issue but should only be sold after issue. We 
rl'ter you to the following opinions: 

One prepared by the Attorney General on June 18, 1921 to the Hon. Glenn 
C. Haynes, Auditor of State found on Page 315 of the opinion records in this 
office; one prepared by the Attorney General on ~larch 1, 1922 for H. C. Schulz, 
county attorney at Newton, Iowa on Page 287 of the reports of the Attorney 
General for 1n22; one prepare:! by the Attorney General for Geo. E. Allen, 
county attorney at Onawa, Iowa on June 24, 1919 found on Page 6G8 of the 
Attorney General's reports for 1919-20; one prepared by the Attorney General 
on l\Iay 22, 1924 found on Page 150 of the neports of the Attorney General, 
192:l-24 which was also issued to the auditor·of the State of Iowa. 

It is therefore the opinion of this Department that Polk County through its 
Board of Supervisors may not legally enter into a contract for the exchange 
or outstanding warrants for funding bonds which arc yet to be issued by the 
Board of Supervisors of Polk County. 

This opinion must not be construed beyond the finding herein expressed and 
must not be construed as determining the validity of bonds which may have 
been issued and delivered without regard thereto, sucl:]. questions not having 
been submitted and not being ruled upon in this opinion. 

TAXES OF' INDIGENT POOTI: SUSPENDED On TIEMITTED TAXES: Board 
of supervisors may suspend or remit taxes but may not take money out of 
poor fund to pay the taxes for any individuals: Taking of public moneys 
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from county treasury to pay individual taxes is irregular and would render 
the county officials liable on their bonds. 
July 30, 1934. Auclitor of State, Des Moines, Iowa: This Department has 

your request for an opinion upon the following proposition: 
"Polk county is paying real estate taxes for indigents out of the Poor Fund 

and officials of Polk county claim there is an old Attorney General's opinion 
authorizing this procedure. 

We have been unable to locate any opinion and it is our opinion that pay
ment can only be paid from the Poor Fund, as authorized in Section 5322 and 
Section 5323 of the 1931 Code. 

Will you kindly advise if there is any authority for allowing the above 
payments out of the Poor Fund?" 

You are advised that there is absolutely no authority whereby the officials 
of Polk County can pay any one's taxes. It is the statutory duty of the officials 
of Polk County to collect taxes and not to pay taxes for any private individual. 

Taxes may be suspended or limited whenever a person by reason of age or 
infirmity is unable to contribute to the public revenue. The suspension and 
remission of such taxes is provided for by Sections 6950 and 6951 of the 1931 
Code of Iowa. 

Where taxes have been suspended or remitted under the provisions of Sections 
6950 or 6951 of the 1931 Code of Iowa and the property is later sold or devised 
then under certain conditions the grantee or devisee is required to bear the 
burden of the total taxes that have been thus suspended together with six (6%) 
per cent interest from the date of said SUSJ?ension or remission. The object of 
these provisions of the code is to permit persons who by reason of age or 
infirmity are unable to contribute to the public revenue to continue to retain 
possession of their homes so long as they live. However, when they die and 
have no surviving spouse or minor child the total amount of the suspended 
or remitted taxes becomes a lien upon the property and must be taken out of 
the proceeds of said property before any legatee or devisee may take the 
property. However, these statutes do not contemplate or authorize the officials 
of the county to pay any one's taxes. The suspension or remission of an in
dividual tax does not mean that the tax is paid. If Polk County is properly 
following the provisions of these sections there would be no irregularity in 
such procedure but if public monies are being taken from the county treasury 
for the purpose of paying the taxes of individual indigents the same would 
constitute an irregular procedure and render the county officials liable upon 
their bonds. 

BEER BILL: CHAPTER 25, 45TH GENERAL ASSE~IBLY, EXTRA SESSION: 
STORAGE: Does the situation under consideration, with reference to stor· 
age, under Section 29 of the beer law, constitute a violation? 
July 31, 1934. County Attorney, Marshalltown, Iowa: This will' acknowledge 

receipt of your letter of the eleventh instant in which you request the opinion 
of this Department on the following question: 

Does the following sftuation, with reference to storage, under Section 29 of 
Chapter 25, Acts of the Forty-fifth General Assembly in Extraordinary Session, 
constitute a violation: 

"A" company in one county sells beer to class "B" and "C" distributors in 
another county, delivering part of it pursuant to the order and placing the 
balance of it (keg beer) in a place of storage in the county where the class "B" 
and "C" distributors are located, subject to their order and the parties who 
have the class "A" permit pay the storage and make all negotiations for the 
storage. 
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As you are aware, Section 29 of the beer law provides as follows: 
"Every class 'A' permittee having more than one ( 1) place of business shall 

be required to have a separate license for each separate place of business 
maintained by sue!! permittee wherein such beer is stored, warehoused, or sold." 

·we have previously ruled that wherever beer is stored, warehoused, or sold 
by a class "A" permit holder, there must be a separate permit. 

"\Ve have also previously ruled, under Section 30 of the beer law, that class 
"B" and "C" permit holders are required to have a separate license for each 
separate place of business wherein beer is sold and that it is not designated 
that this type of permit holder need a separate license for each separate place 
of business wherein beer is stored or warehoused. 

The question which you have presented would appear to us to be one of fact. 
If A company (using your illustration) sells to B and C companies, who are 
wholesalers having class "A" permits, then it is necessary that an additionJ.! 
permit be secured for the place of storage. If A company places beer in a 
warehouse for B and C companies who are holders of class "B" or "C" permits 
or are agents of A company, then it is a storing of beer and the company having 
a class "A" permit would have to take out an additional permit to equip them 
to store beer in keeping with Section 29 of the act. If, however, B and C com
panies, in accordance with your illustration, are not distributors but are en
gaged in the retail sale of beer, then the fact question would arise as to whether 
or not there has been a completed sale of beer to B and C companies. If so 
and if B and C companies, who are retail dealers, have complete control over 
the beer and it is their property, then Section 30 of the act would control and 
not Section 29. If, however, A company simply uses this as a warehouse and 
may sell to others besides B and C companies, then it is a warehouse and under 
Section 29 of the act it would be necessary that an additional permit be secured. 

COMPTROLLER: MUNICIPAL FUNDS: TRANSFER OF SURPLUS EARN
INGS: "City Council desires to transfer a portion of the surplus earnings 
of its light plant to a fund for the purpose of constructing a swimming pool. 
May such a transfer be made and may the City Council legally enter into such 
a contract for the erection of swimming pool to be paid out of the earnings 
of the light plant, without first submitting the question to the voters of the 
city for approval?" 
July 31, 1934. State ComJit1'0llcr, Des Moines, Iotca: You have asked us in 

regard to the following: · 
"A city council desires to transfer a portion of the surplus earnings of its 

light plant to a fund for the 1JUrpose of constructing a swimming pool. May 
such a transfer be made and may the City Council legally enter into such a 
contract for the erection of a swimming pool to be paid out of the earnings of 
the light plant without first submitting the question to the voters of the city 
for approval?" 

Section 6151-b1 of the Code provides as follows: 
''Transfer of sUI'Jilus earnings. Where waterworks, gasworks, heating plants, 

or electric plants ·have been purchased or erected by any city or town, includ
ing cities under' special charter, and the original purchase bonds or bonds 
issued for the improvement thereof are paid, or where an adequate sinking 
fund has been provided for the payment of such bonds, such· city or town may, 
upon the approval of the director of the budget, appropriate and transfer any 
surplus earnings in exceRs of the amount required for the retirement of all 
bonds and intereRt due in the current yeJr and the succeeding year, from any 
municipal heating plant, waterworks, gasworks, or electric plant, for the pur
pose of retiring existing bonded indebtedness of said city or town which is 
payable by general taxation or for the purpose of making any municipal im
provement authorized by law and ordered by the city council." 
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Section 6151-b2 of the Code provides as follows: 
"General transfer. Any city or town, including cities under spedal charter, 

having a surplus earnetl from the operation of a municipal heating plant, 
waterworks, gasworks, or electric plant, and which has no bonded indebtetlness 
against any such plant, or which has sufficient funds on hand to provide for 
the current yc.ll"'s interest and principal and the succeetling year's interest and 
principal may on approval of the budget director transfer the surplus earnings 
of such utilities to any other fund of the municiDality." 

Section 57 46 of the Code, at Subdivision 4 thereof provides that cities and 
towns shall have the 110wer to establish and regulate swimming pools and to 
build or purchase the same. This authority was given by the F'orty-third Gen
eral Assembly, the act being entitled as follows: "An act authorizing cities 
aP,d towns to build or purchase, establish, maintain and operate swimming 
pools." The last part of Section 6151-b1 of the Code, hereinlJCforc set out, which 
i~ as follows: 

"or for the purpose of making any municipal improvement authorized by 
law and ordered by the city council." 

Was enacted by the Forty-fourth General Assembly, the title of the a·ct beinr; 
in· part as follows: "An act * * * * relating to transfer of earninf!:s of water
works, gasworks, heating plants or electric plants owned by cities and towns, 
including cities and towns under special charter, so as to authorize tho use of 
surplus funds for municipal improvements." 

The Forty-fifth General Assembly, Extra Session, enacted Chapter 71, which 
provides for the establishment and financing of swimming pools, but this per
tains to the right to issue revenue bonds to be financed only through the Fed
eral government, or an agency thereof, and we do not understand tlnt that 
is in the question that you have presented. 

Chapter 319 of the Code provides that no indebtedness shall be incurred until 
authorized by an election. Our Supreme Court in the case of Fowler vs. Boarrl 
of Trustees, 214 Iowa, 395, held that an authorizing vote of the electors was 
necessary to issue bonds for the purpose of extending or improving water
works, after stating that there was no repealing clause and that the court:o 
frowned upon repeal of another existing statute by implication. In the ca~c 
cf Saltzman vs. City of Council Bluffs, the court goes thoroughly into tl!c 
question of surplus e:trnings and held there that there could be no expenditure 
of money in the water fund for the purpose of erecting municipal buildings. 

It will be noted that the Legislature in amending the sections hereinbefore 
set forth, did not in any wise repeal exi~ting laws in regard to submission of 
the question .to tho people and it appears that the Legh;lature only intended to 
give to the City Council the right to order such improvements after they had 
been authorized by law, viz., by a vote of the people. This being true, the 
opinion of this office of July 21, 1927, is still the law, and Hie authorization of 
the electors is necessary. 

We should call your attention to the exception in Section 6151-c1 of the Code 
in regard to cities having a population of 5,000 or less and that the transfer 
of funds there may be made without the approval of the Budget Director on 
certain conditions as therein prescribed. 

BOARD OF EDUCATION: IOWA SCHOOL FOR THE BLIND: INSTALLA
TION OF HEATING PLANT: APPROPRIATION: "Docs the State Board 
of Education have the legal authority to inst1ll an additional unit in the 
heating plant and power plant at the Iowa School for the Blind, provided that 
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none of the money which was appropriated by the Extra Session of the 45th 
General Assembly, amounting to $15,000 be used for that purpose?" 
August 1, 1934. Board of Education, Des Moines, Iowa: We have your re· 

quest for opinion on the following proposition: 
"Does the State Board of Education have the legal authority to install an 

additional unit in the heating plant and power plant at the Iowa School for the 
Blind, provided that none of the money which was appropriated by the Extra 
Session of the 45th General Assembly, amounting to $15,000, be used for that 
purpose?" 

We note that the Forty-fifth· General Assembly made an appropriation to the 
Iowa School for the Blind of $105,000 annually, to be used for salaries, support, 
maintenance, general improvements and betterments, and at the Extra Session 
of the Forty-fifth General Assembly, appropriated to the institution, $15,000 
to be uEed for the purpose of providing a water system, including a water 
softener and for fire-proofing the roof and remodelling the attic of the main 
building of the school. 

It is, therefore, the 011inion of this De11artment that the Board does have 
authority to install the additional unit in the heating and power plant provided 
that no part of the $15,000 is used. 

BOARD 01•' SUPERVISORS: SCHOOLS: LO"\N THROUGH SCHOOL FUND: 
Has the Board of Supervisors authority to make a loan to another supervisor 
who is acting as guardian where there is sufficient money in the fund and 
the security is ample? 
August 1, 1934. County "1ttornc'y, Creston. Iowa: \Ve have your request for 

opinion on the following proposition: 
"One of the members of the Board of Supervisors is guardian for two boys 

who own 350 acres of land. He desire3 to make a loan of $E-,000 on the land 
and would like to make the loan through the school funr.I. H1s the Board of 
Supervisors authority to make a loan to another supervisot· who is acting as 
guardian where there is sufficient money in the fund and the cecurity is ample?" 

Section 5130 of the Code, Subse~tion 7, provides in regard to the power and 
duties of the Board of Surervisors as follows: 

"To manage and control school funds of its county as provided by law." 
Chapter 232 of the Code provides for the school fund and Se~tion 4487 of thP 

chapter provides in part as follows: 
"Nor shall a loan of said funds be made to or CJ.rried by the County Auditor, 

the Treasurer, or a member of the Board of Supervisors." 
It is, therefore, the opinion of this Department that the Board of Supervisors 

have no authority to loJ.n to another memter of the Board even though he is 
acting as guardian. 

BANKS AND BANKING: INVESTMl!JNTS: BONDS: J\Iay incorporated stJ.te 
and savings banks invest in bonds issued by the Federal Farm Mortgage 
Corporation? · 
August 1, 193'\_- SuzJCrintcnrlent of Bankin{J, Des Moines, Iowa: \Ve have 

your request for opinion on the following proposition: 
"1\Tay incorporated state and savings banks invest in bonds issued by the 

Federal Farm ·:\fortgage Corporation?" 
The Federal Farm Mortgage Corporation Act was approved January 31, 1934, 

and is known as Sub-Chapter 2-A, Title XII, U. S. C. A. and is an amendment 
to the Federal Land Bank Act of 1916, which is Sub-Chapter 1 of the same title. 
The Federal Farm Mortgage Corporation, among other things, issues bonds 
which are remitted to the borrowers of the Federal Land banks, of which 
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there are twelve. The bonds are issued by the corporation and Section 4 of 
the act provides as follows: 

"Such bondti shall be fully and unconditionally guaranteed both as to inter
est and principal by the United States and such guaranty shall be expressed 
on the face thereof and such bonds shall be lawful investment and may be 
accepted as security for all fiduciary, trust and public funds, the investment or 
deposit of which shall be under the authority and control of the United States 
or any officer or officers thereof." 

Sub-section (b) of the same act provides that the corporation is authorized 
to purchase from time to time for cash, such consolidated farm loan bonds at 
such prices and upon such terms as may be approved by the Bo:1rd of Directors 
nf the corporation, to make loans to Federal Land Banks on the security of 
such consolidated bonds, and to invest its funds in mortgage loans made under 
Section 32 of the Emergency Farm :11ortgage Act of 1933, as amended. 

Section 6 of the Federal Farm Mortgage Act provides that direct loans under 
Section 7 of the act, as amended, may at the option of the Federal Land Bank, 
te made in bonds of the Federal Farm Mortgage Corporation. Section 32 of 
the act above referred to, relates to loans heretofore made by the land b:mk 
commission but which are now made by the Federal Land Bank as agent for 
the land bank commission. 

Section 9183 of the Code of Iowa, 1931 provides that banks may invest their 
funds in (1) Federal securities-in bonds or notes or certific::ttes of the United 
States; ( 2) Federal Farm Loan bonds-in farm loan bonds issued under the 
act of Congress, approved July 17, 1916, as amended, where the corporation 
i.1suing such bonds is loaning in Iowa. This section was amended by Chapter 
118, Acts of the 45th General Assembly, Extra Session, but such amendment 
merely adds bonds of the Home Owners Loan Corporation and Class "A" stock 
of the Federal Deposit Insurance Corporation. 

You will note that the phraseology of Section 9183 of the Code is much more 
limited than Chapter 107, Acts of the Forty-fifth General Assembly, Extra Ses
Sion, which is a revision of Chapter 8927 of the Coc~e and pertains to investment 
of life insurance companies. 

It is apparent that these bonds are not bonds of the United States, but are 
bonds of the Federal Farm :11ortgage Corporation, so therefore, do not come 
within Sub-division 1 of Section 9183 of the Co:le, and whether they come 
within Subdivision 2 depends upon two things-first, whether the Federal 
F'arm Mortgage Corporation Act is an amendment of the act of July 17, 1916, 
as named in Subdivision 2, and second,' whether the Fedenl Farm Mortgage 
Corporation is loanii!g in Iowa, as both of these elements must be present to 
make these bonds eligible for investment under Subdivision 2 of Section 9183 
of the Code. 

We have pointed out that the Federal Farm Mortgage Corporation Act aJl· 
pears as Sub-Chapter 2-A and that the Federal Land Bank Act of 1916 appears 
as Sub-Chapter (1) of Title XII, U. S. C. A. 

Therefore, it is apparent that the Federal Farm Mortgage Act is an amend
ment to the Federal Land Bank Act which was approved .July 17, 1916 and is 
named in Subdivision 2 of Section 9183 of the Code. As to the question of 
whether the corporation is loaning in Iowa, Sub-Chapter (2), Section 1016 
(G) Title XII, U. S. C. A. provides: 

"Until February 1, 1936, the Land Bank Commissioner shall in his name, 
malw loans under this section on behalf of the Federal Fnm Mortgage Cor
poration, either in cash or in bonds at his election * * * *." 
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The provision in regard to direct loaning to farmers provides that the secur
ity must either be a first or second mortgage and that no more than $7,500 can 
be loaned to any farmer. 

From all of the foregoing provisions, it appears to us that the Federal Farm 
Mortgage Corporation is loaning in Iowa within the purview of Subsection 
2 of Section 9183 of the Code. 

You further asked whether in event these bonds were eligible for investment 
purposes by banks, such bonds must be limited to those of the Federal Land 
Bank of Omaha, which loans in this section. In view of the fact that the bonds 
are bonds of the Federal Farm Mortgage Corporation which loans through the 
twelve land banks and which we have pointed out above, loans in Iowa, it is 
immaterial in our opinion, as to which land bank the loan was made through. 

It is, therefore, the opinion of this Department that the bonds of the Federal 
Farm Mortgage Corporation are eligible for investment by State and Savings 
banks and this is true, no matter which land bank the loan was negotiated 
through. 

SCHOOLS: TRANSPORTATION: CHOICE OF SCHOOL: 1. Should cost of 
transportation be figured in the cost provided for in Chapter 60, 45th General 
Assembly, as amended by Chapter 61? 2. Under the above section, may a 
person who lives in a subdistrict, which s~hool has been closed, but he lives 
less than two miles to another school, choose the school which is further 
distant at the expense of the district so long as the expense does not exceed 
the pro rata cost of each pupil for the school year immediately preceding? 
August 1, 1934. County AttoTney, BedjoTd. Iowa: We have your request for 

opinion on the following propositions: 
1. Should the cost of transportation be jigured in the cost provider! for in 

Chapter 60, 45th General Assembly, as amended by Chapter 61? 
2. Under the above section, may a person who lives in a subdistrict, which 

school has been closed, but he lives less than two miles to another school, 
choose the school which is further distant at the expense of the district, so 
long as the expense does not exceed the pro rata cost of each pupil for the 
school year immediately preceding? 

The pro rata cost provided for in the above section does not mean ·the cost 
of transportation and merely means the cost of tuition. 

The question of pro rata cost only enters into the situation where the pupil 
is sent to a school of his choice for the district may contract with any school 
irrespective of the cost of tuition so long as it does not exceed $6.00 and in so 
contracting, must furnish transportation where it exceeds the required dis
tance, but the pupil is entitled to attend the school of his ciioice and where he 
does this, we have held that he is not entitled to transportation an(l that the 
pro rata cost to the township for such pupil shall not exceed the pro rata cost 
in the entire school township during the school year immediately )lreceding, 
so that a person in a closed district may send his children anywhere so long 
«s the expense is. not greater than the pro rata expense, but he is not entitled· 
to transportation. 

BOARD OF CONTROL: PLACEMENT OF WARDS OF lOW A SOLDIERS' 
HOME IN FOSTER HOMES: Placement is duty of Child Welfare Bureau: 
Superintendent is agent of the board in carrying out the placement. 
August 1, 1934. BuTeau of Child WelfaTe', Board of Control, Des Moines, Iowa: 

Some time ago, you asked for our opinion in regard to placement of wards of 
the Iowa Soldiers Home, in foster homes, and whether it was the duty of the 
Superintendent of the institution or the Child Welfare Bureau? 
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Under the provisions of Section 3G61-a1 of the Code, such is the duty of the 
Child Welfare Bure:1u, and Section 3716 of the Code does not in any wise vary 
this, but merely malws the Superintendent the agent of the Board in carrying 
out the placement. 

OLD AGE ASSISTANCE ACT: SENATE FILE 42, EXTRA SESSIO~, 45TH 
GENERAL ASSEMBLY: What shall be the term or time of the first certifi
cates under Section 35 of the act? 
August 1, 1934. Olcl "1ge Pension Commission, Des Moines, Io1ra: This will 

acknowledge receipt of yot1r letter of the twenty-fourth ultimo in which you 
request the opinion of this Department on the following: 

What shall be the term or time of the first certificates under Section 35 of 
q1e old age assistance act? 

Under Sections 20, 31 and 22, the Legislature has directed the commission 
with reference to the issuing of certificates and states, in the first named sec
tion, as follows: 

"The commission shall issue to each applicant to whom assistance is allowed 
a certificate for one year, stating the amount of each installment, which may 
be monthly or quarterly, * * * *." 

Section 21 provides for the issuing of a new certificate annually. However, 
Section 22 provides as follows: 

"The assistance, if allowed, shaH commence on the date named in the certifi
cate, which shall be the first day of the calendar month following that on which 
the petition was received by the board; provided, however, that no old age 
assistance payments shall be made before July 1, 1935, except as provided in 
section thirty-five ( 35) of this act." 

Section 35 of the act provides in part: 
"F'or the purpose of affording old age assistance commencing November 1, 

1934, under the provisions of this act prior to July 1, 1935, there is hereby 
levied on all persons pursuant to Section 34, a tax of one dollar ($1.00), pay
able on or before July 1, 1934." 

In the absence of any direction as to the issuing of any certificates in Novem
ber, 1934, and as Section 35 is an emergency section, it would be the opinion 
of this Department that the first certificate, issued on November 1, 1934, would 
he for a period which is less than one year or to July 1, 1935, as this would 
make uniformity, which was intended under the act. It being our opinion that 
when Section 20 directs that the certificate shall be for one year, this, appar
ently, w~s the intent of the Legislature, as expressed later in Section 22, that 
the year would date as from July first with the exception made in Section 35, 
that these first certificates should run to 'July 1, 1935, and that this would create 
a unifarm system. In the future, each year will date from July first. 

Augus.t 1, 1934. Io1ca Industrial Commissioner, Des Moines, Iowa: We have 
your favor of recent date in which you submit to us the following question: 

If an injury occurs to a man engaged in working out his poll tax, will there 
be coverage under the workmen's compensation act? 

It is the opinion of this Department that a person injun:d unuer such cir
cumstances does not come within the provisions of thl'J workmen's compensation 
law and, therefore, that there is no liability for compensation in such case. 

Section 1361 of the Code provides that the chapter providing for workmen's 
compensation shall not apply to persons whose employment is of .a casual 
nature. The party working out his poll tax is not employed in the sense that 
there is any contract between him and the governmental authority controlling 
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his work, but in the sense that he may be said to be employed, his employment 
being of a purely casual nature. It is not regular or ~teady employment and 
under Chapter 73, of the Acts of the Forty-fifth General Assembly, he nny at his 
option pay such tax in labor on county local roads within the township of his 
residence or he may pay in cash. He has the further option of paying his 
substitute to perform the labor in his behalf. 

Section 1362 provides that where the state, county, munidpal corporation, 
school district, or city, is the employer the provisions of the chapter for the 
payment of compensation shall be exclusive, compulsory and oblig-atory upon 
both employer and employee, ex:ept as otherwise provided in Section 1361. 
This section presupposes a relationship, however, of employer and employee. 

As su;--;csted in your letter, the roll tax worl,or hardly qualifies as an inde
pendent contractor. He does not undertake to do ordinarily, or at least, to 
complete a particular project or piece of work He simply performs labor as 
a laborer for a specified period o[ time. In. that sense, he appc:us to be an 
employee. 

Taxes are not contracts, either express or implied. Porson.1l consent to the 
enforcement of taxes is not required. 

Cooley on Taxation, Vol. 1, Section 22. 
They cannot be assigned as debts or be proved in bankruptcy as such. 

Ibid. 
A road poll tax partakes of the nJ.ture of police regulation whore performed 

in labor. 
Ibid. 

A poll tax is a tax against the person and not a tax on property. A poll tax 
is, nevertheless, a tax within the constitutional and statutory provisions in 
relation to taxes. 

Cooley on Taxation, Vol. 4, Section 1771. 
A tax is not regarded as a debt in the ordinary sense of that term for the 

reason that a tax does not depend upon tho consent of the taxpayer and there 
is no express or implied contract to pay taxes. 

Cooley, Vol. 1, Section 22. 
\Ve think this case is to be distinguished from tho ordinary lase where a 

debtor undertakes to pay his debt by performing labor. In that case; the la
borer receives remuneration in the form of debt payment but a~ Ins been stated, 
bxes are to be distinguished from debts. The taxpayer has the right to pay 
in labor rather tlnn money because of the law and not b~causc o[ any contract 
of employment. The clements arc lacking which give rise to the relationship 
of employer and employee under a contract of employment, either cx11ress or 
implied. 

\Ve arc, therefore, of the opinion, as stated above, that the workmen's com
pensation law is not ap]Jlicable to the case of a poll tax worker who sustJ.ins 
injury while so engaged. 

IOWA LIQUOR CONTROL CO:VIMISSION: PniNTI:-,TG BILLS CONTRACTED: 
Subsection "q" of paragraph 2 of Section 8 of Chapter 24 of the Acts of the 
45th General Assembly, Extra Session, is not in conflict with Chapter 14, 
Section 183 of the 1931 Code of Iowa; subsection "q" of para~raph 2 of Sec
tion s· of the Acts of the 45th General Assembly, Extra Session, means that 
this section shall be interpreted to mean that this section shall be followed 
in accordance with law. Therefore the State Printing Board ~hould let all 
contracts under subsection "q" of paragraph 2 of Section 8 of the 24th Chap
ter of the Acts of the 45th General Assembly, E'xtra Session. State Comp
troller may pay Marshall Printing Co. bill if same is fair and reasonable 
and the state has not been harmed in any way. 
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Au;;ust 1, 1934. State Compt·ro!ler, Des .~Joines, Iowa: I have your letter 
of July 31st in which you request an opinion from this Departv1nt on the fol
lowing proposition: 

"A list of bills is herewith handed you from the Marshall Printing Co. for 
printing furnished to the Iowa Liquor Control Commission under contracts 
previously entered into. They were submitted in the early part of the Iowa 
Liquor Control Commission's administration ,Pefore they were thoroughly fa
miliar with the Iowa printing law and the contracts were all let in good faith 
by the liquor commission, the work was performed according to the specifica
tions of the commission. The same was never presented to the printing board 
at any time. These claims have now been approved by Mr. Cooper, the same 
have been examined by Mr. Charles D. O'Donnell, superintendent of printing, 
a copy of his letter being enelosed herewith. 

We would like your official opinion as to whether or not we have authority 
to issue the warrant in total amount of $9,860.48 in payment of these claims 
from the funds available for nse by the Iowa Liquor Commission. An early 
reply will be appreciated." 

You are advised that under Section "q" of Paragraph 2 of Section 8 of Chapter 
24 of the Acts of the Forty-fifth General Assembly in Extraordinary Session 
provides as follows: 

"The Iowa Liquor Control Commission shall prepare, print and furnish all 
forms required under this act." 

Your attention is further called to Section 183 of Chapter 14 of the 1931 
Code of Iowa which provides as follows: 

"Let contracts, except as provided in Section 205, for all printing for all 
state offices, departments, boards, and commissions when the cost of such 
printing is payable ont of any taxes, fees, licenses, or funds collected for stJ.te 
purposes." 

From a cursory examination of the above provisions of law it would appear 
that they are in conflict and that the provision that was passed at the later 
date would prevail. However, such a construction would be untenable when 
the entire Iowa Liquor Control Act together with its title is carefully S·~anned. 
There is nothing in the title to the Iowa Liquor Control Act which shows an 
intention on t\le part of the Legislature to amend or repeal ChJ.pter 14 of the 
1931 Code of Iowa, which provides for the state printing board and its dutic3 
thereunder. The title to the Iowa Liquor Control Act shows that it was 
legislative intent to change the liquor laws that had heretofore been placed 
upon the statute books of this state. The Iowa Liquor Control Act serves this 
purpose and this purvose only. From a reading of the entire act it is apparent 
that the Legislature did not intend to repeal the state printing laws. Section 
29 of Article 3 of the constitution of Iowa provides as follows: 

"Every act shall embrace but one subject, and matters pro11erly connectc:l 
therewith; which subject shall be expressed in the title. But if any subject 
shall be embraced in an act which shall not be expressed in the title, such act 
shall be void only as to so much thereof as shall not be expressed in the title." 

From an examination of the above constitutional provision it appears th t 
if there is any conflict between the provisions of the Liquor Act and the state 
printing laws that the provisions of the liquor act shall be void and that the 
state printing laws shall govern. 

However, it is not necessary to rule that section "q" of Paragraph 2 of Section 
8 of the Iowa Liquor Control Act is unconstitutional. What did the Legislature 
mean when they provided that "the. Iowa Liquor Control Commission shall 
prepare, print and furnish" all forms required under this act? Did the Legis
lature intend that the Iowa Liquor Control Commission should equip and fur-
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nish their headquarters with a print shop? Did the Legislature intenJ tlut 
the members of the Iowa Liquor Control Commission and their employees 
should actually print all such forms? It is apparent that the Legislature did 
not so intend that such a meanin?; !Je placed upon this provision. It is the 
opinion of this Department that the Legislature intended that the Iowa Liquor 
Control Commission should prepare, furnish and print all forms in accordanle 
with law under this act. "Printing all forms in accordance with law under 
this act" means that all such printing should be handled through the Iowa 
State Printing Board. 

However, there was perhaps sufficient conflict in the law to lead the Liquor 
Control Commission to interpret Sub-section "q" of Paragraph 2 of Section 8 of 
the Iowa Liquor Control Act that it was not necessary for them to have their 
printed forms handled through the Iowa State Printing Board. There can be 
little question but what the Liquor Control Commission was acting upon this 
interpretation of the above section of the Liquor Control Act whC:~1 they entered 
into contracts for the printing mentioned by you in your letter of July 31st 
to this Department. These contracts were entered into before this question 
was submitted to this Department for an official opinion. These claims have 
already been checked by Mr. Charles D. O'Donnell, Superintendent of Printing, 
and he has made the following report to me: 

"Hon. E. L. O'Connor, 
State Capitol, 
City. 
Dear ·:\Ir. O'Connor: 

Upon request of Hon. L. E. Francis, I have examined the claims against the 
Iowa Liquor Control Commission herewith handed you, which I have numbered 
from 1 to 84 inclusive, and which total $9,860.48. I have deducted $295.15 which 
I considered an overcharge on one item, and this deduction has been accepted 
by claimant. After making this adjustment, I pronounce the charges fair and 
reasonable. I have examined and approved these claims as a printing estimator 
and not in my capacity as Superintendent of Printing. 

Included in these charges are the costs of certain wax plate engraving electro
types, which are now the property of the Liquor Control Commission .. 

Yours truly, 
(Signed) Charles D. O'Donnell." 

Under the provisions of Chapter 4 of the Acts of the F'orty-fifth General As
sembly, regular session, it is the duty of the State Comptroller to pre-audit 
the accounts submitted for the issuance of warrants and to control all payments 
from the treasurer by the preparation of appropriate warrants or warrant 
checks directing such payments. 

It is therefore the opinion of this Department th'at if you find that thec;e 
claims and obligations were entered into in good faith by the Iowa Liquor 
Control Commission and by the claimant and that the claims are fair and 
reasonable and that the state has not lost any money by re.ason of such matters 
not having been handled by the State Printing Board and that the state is in 
no way defrauded, then you would be authorized to issue the warrant in the 
total amount of $9,860.48 In payment of such claims from the funds availa!Jle 
for the use of the Iowa Liquor Control Commission. 

COMPENSATION: RECEIPT OF SAME BY FRED P. HAGEMANN: COL
LECTION OF CLAIMS: It is, therefore, the opinion of this department, if 
it was the intention of the board to employ F. P. Hagemann and that he 
was so employed and did render valuable service to the county in the collec
tion of these claims, that Attorney F. P. Hagemann would be entitled to the 
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percentage agreed upon by Mr. Hagemann and the Board of Supervisors as 
stated in said resolution. 
August 1, 1934. County Auditor, 1T'averly, Iowa: I have your request for an 

opinion from this Department on the following proposition: 
You state: 
"The Board of Supervisors of Bremer county, Iowa, have requested me to 

obtain from your department an opinion relative to the report of findings in 
examination of attorney's office, Bremer county, Iowa, for the year 1933 and 
supplementary report. I am enclosing herewith affidavits to further explain 
and to darify the 1 eport. Before taking further action in the matter, it is 
desired that you shoultl give us an opinion regartling the right of Mr. Fred 
P. Hagemann to receive compensation provided for in the resolution of the 
Board of Supervisors in employing the firm of Hagemann & Hagemann to 
collect claims against persons who are liable because of the support obtained 
from Bremer county." 

From the autlitor's report and affidavits furnished, it appears that the board 
of supervisors of Bremer County, Iowa, on the fourth day of I<'ebnury, 19:.!0, 
adoptetl the following resolution: 

"Moved anti secondetl that the firm of Hagemann & Hagemann be allowed 
20 per cent on collections it makes on accounts due the poor and insane fund." 

At the time this resolution was adopted by the board of supervisors, Harry 
H. Hagemann, a member of the law firm of Hagemann & Hagemann, was the 
county attorney of Bremer County. The auditor's report called the board"s 
attention to the employment of this firm for the reason that one of the firm's 
members was the county attorney at the time and under the law was not en· 
titled to any additional compensation except his regular statutory salary. The 
board of supervisors could not legally employ the county attorney to make such 
collections and agree to pay him additional compensation therefor over and 
above his regular salary. This was the apparent irregularity referred to by 
the auditor's report. However, since this matter was called to the attention 
of the board of supervisors of Bremer County, two members of said board, 
who were also members of the board on February 4, 1930, have made affidavits 
to the effect that it was their intention on February 4, 1930 to employ Attorney 
F. P. Hagemann to make these collections and as compensation therefor to 
pay him twenty per cent (20%) of the amount collected. They further state 
that because of the large sums of money due the county and the great number 
of suits necessary in the collection of these accounts, in their judgment it 
would be necessary to employ assistant counsel for the county attorney. In 
their affidavits, they positively state that it was their intention to employ 
Attorney F. P. Hagemann to assist the county attorney by reason of his ability 
and prestige in the comm"unity and that they felt tint such employment would 
be of great benefit to the county in making these collections. It is my further 
understanding that this employment resulted in the collections of large sums 
Cl' money for the county, many of which had been due and owing the county 
for more than five years. 

You are advised that under Section 5243 of the 1931 Code of Iowa, the board 
of supervisors have authority to employ an attorney for this purpose. The 
board of supervisors are clothed with quasi·judicial functions and in the exer· 
cise of such functions they may take such action as will result in the greatest 
benefit to the county. 

If, in the opinion of the board of supervisors, Attorney F. P. Hagemann ren
dered valuable services to the county and through his employment, large sums 
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of money were collected and paid into the county treasury, there is no question 
but what Attorney 1<'. P. Hagemann would be entitled to a fair. and reasonable 
compensation for his services. A fair and reasonable compensation for his 
services might, in some instances, depending upon the nature of the case and 
the time spent, amount to more than twenty per cent (20%) of the amount 
collected. 

It is, therefore, the opinion of this department, if it was the intention of the 
hoar•l to employ F. P. Hagemann and that he was so employed and dill render 
valuable services to the county in the collection of these claims, that Attorney 
1<'. P. Hagemann would be entitled to the percentage agreed upon by :\Jr. Hage
mann and the board of supervisors of Bremer County, as stated in their resolu
tion of February 4, 1930. 

SINKL\!G FUND: TREASURER: CLERK OF THE DISTRICT COURT: What 
funds duly deposited by a Clerk of the District Court constitutes valid claim 
against the State Sinking Fund? 
August 2, 1934. State Treasurer, Des Moines. Iou·::t: \Ve have your request 

for opinion on the following proposition: 
"What funds duly deposited by a Clerk of the District Court constitute a 

valid claim against the State Sinking Fund?" 
In our talk here at the office, it was the writer's personal opinion that per

haps all funds which the Clerk was authorized or directed to collect under the 
law constituted such a valid claim, but on submission of this question to the 
st:tff of this office, it was decided that only public funds of the Clerk constitute 
n valid claim against the State Sinli.ing Fund, and this then is only money that 
ac-tually belonged to the County and did not include copy fees, attorney fees 
and so on, which the Clerk collects as the statutory officer, but collects for 
someone else, and such, therefore, is the opinion of this Department. 

BANKS AND BANKING: PUBLIC DEPOSITS: Re: payment of interest into 
the Sinking F'und on public deposits. 
August 2, 1934. County Attorney. 8torrn Lake. Iott:a: Some time ago, you 

spoke to my secretary in regard to the question of public funds. 
Under the law, as you know, public treasurers must deposit all public moneys 

in designated depositories, the interest to be diverted into the Stafe Sinking 
Fund for public deposits, and the law further provides that if the bank in the 
County will not accept the deposit, then they may deposit in any bank in the 
St:~te. So, if the banks in Buena Vista County refuse to take this money and 
pay the interest thereon int~ the Sinking Fund as required by law, then the 
public treasurer should try every other bank in Iowa in order to find a bank 
that will comply with the law. 

As far as we are advised, most of the banks in Iowa are accepting public 
deposits so it has not reached the stage where public bodies are mnble to de-
110Sit their moneys and the Legislature has never contemplated such a situation 
r:s there is no provision in the law for the depositing of money by public treas
urers except in banks that will pay the interest into the Sinking Fund. 

BANKING 1:-\STITUTION: TAXATION: COUNTY TREASURER: "How
ever, it is our opinion that the County TreJ.surer ou;.-;ht not to refuse to pro
ceed un<ler Section 7155 of the Code of 1931, and tint if he has been apprised 
of the mistake in the assessment or that property has been omitted, he 
should not hesitate to act under the provisions of the section just men
tioned." 
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August 6, 1934. County Attorney, Cedar Rapids, Iowa: We have your letter 
of July 23d, in which you request the opinion of this office on the following 
propositions: 

"1. Are taxing officials bound by the statements of a bank made under oath 
to the Assessor, or can they avail themselves of any other statements of the 
bank for the purpose of verifying or impeaching such statements? (See Sec
tions 6997 and 7003.) 

"2. Does 'capital actually invested in real estate,' as referred to in Section 
7002 of the 1931 Code, mean original investment, or does it mean the value 
shown on the books of the corporation as of the particular date involved? 

"3. Are 'reserves for contingencies' surplus funds or undivided profits within 
the meaning of Section 7003 of the 1931 Code of Iowa?" 

·without airing the facts which occasioned these questions, we will state 
br_iefly that a banking institution, without charging off paper held by it, has 
set up a fund amounting to something over $550,000, which has been design::tted 
on Its books as a "reserve for contingencies." This reserve for contingencies 
was not listed in the verified statement furnished to the County Auditor under 
the provisions of Section 7001 of the Code of 1931, but was listed in the state
ment furnished to the Comptroller. The officers of the institution, in failing 
to list this reserve for contingencies with the City Assessor, claim tint it is 
not a part of the surplus and undivided profits, and that for that reason it 
should not be listed. 

Another discrepancy between the statements to the Comptroller and to the 
Assessor is to the effect that the banking house was valued at $88"3,381.25 in the 
statement to the Comptroller, while in th.e statement to the City Assessor 
the value of the real estate owned by the bank is listed at $1,098,"688.59. It is 
our understanding, from discussing the matter with the county officials and 
also the counsel for the bank, that the banking house is the only real estate 
owned by the institution. 

We might also state that the tax in question is for the year of 1933, payable 
in 1934, and that the tax books are now in the possession of the County Treas
urer, so that under the holdings of our court, the County Auditor is without 
jurisdiction to correct the assessment rolls. We are also informed that this 
matter has been called to the attention of the County Treasurer, and that he 
has been requested to proceed under the provisions of Section 7155 of the Code 
P.f 1931, and that he has refused to do so, giving as his reasons what he cl:lims 
to be legitimate excuses in the nature of advice from· taxing officials. 

In passing on this matter, we will answer your questions in the order in 
which they are asked. • 

1. This is not a question of whether or not the assessor is bound by the 
verified statement furnished by the bank, but whether or not the County Tre::ts
urer is bound by that statement. \Ve do not believe there is any difference 
between the procedure to be adopted by the County Auditor and the County 
Treasurer. We call attention to the case of Avoca State B::tnk vs. Burke, 193 
Iowa, 1055, in which case the court m:ule this statement: 

"The capital, surplus and undivided profits as they appear upon the books 
of the bank, subject· to certain specified deductions, are deemed by the st::ttute 
to disclose with approximate mathematical certainty such value." 

Later, in the same opinion, the court m:~de this statement: 
"Under the statute, therefore, the books are deemed to be the best evidence 

of value of the assets. Better evidence could hardly be conceived of. Tbe 
policy of the statute, therefore, is to adopt it as binding upon the bank and 
upon the assessor. Such was the substance of our holding in First National 
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Bank of Remsen vs. Hayes, 186 Iowa, 892. We held, in effect, in the cited case 
that the verified statement to be furnished by the bank must be predicateJ 
upon its books. ·we held, also, that the statute was mandatory upon the 
assessor, and that its practical effect was to forbid him to interpose against 
such evidence his own estimate of values, and that his duty in the premises 
thereby became ministerial, rather than discretionary or judicial." 

It will, therefore, be seen that the values should be determined from the 
book value, as shown by the books of the bank. Later, in the same opinion, the 
court makes this statement: 

"The effect of the statute is to say that the bank cannot be permitted to 
carry one valuation upon its books for the purpose of its current expense, and 
a reduced value for the purpose of taxation. There is no limitation upon the 
right of the bank to charge off all its bad paper on its books and reduce its 
assets accordingly. Whether it does charge off becomes the test of value of 
its assets in the presence of the assessor * * * * ." 

In the case of Northwest Bank of Ireton vs. County Auditor, 202 Iowa, 237, 
in holding that the bank's statement to the assessor is not conclusive of value, 
the court made this statement: 

"The most that can be said is that the statement furnished, showing moneys 
and credits to the amount of $225,000, was evidence binding upon the plaintiff, 
that such was the amount of its moneys and credits. But this was by no 
means conclusive." 

In view of the case above cited and numerous other Iowa authorities, we arc 
of the opinion that the taxing officials are not bound by the statement fur
nished to the assessor, and that if such statement is not in accord with the 
books of the bank, the books are the best evidence and arc sufficient to impe.1ch 
the statement furnished to the assessor. 

2. Before answering your second question, we will state briefly that the 
contention seems to be with relation to the depreciation of the banking house, 
as shO\vn by the statement to the Comptroller. The institution owns the prem
ises subject to a mortgage. In the statement furnished to the assessor, the 
officials of the institution have listed the amount of money actually paid on 
the real estate, which includes the amount of cash actually paid at the time 
the purchase was made and amounts later paid to reduce the mortgage "indebted
ness. This amounts to $1,098,68"8.59. However, in the statement furnished to 
t!Je Comptroller, this amount is reduced by $215,307.34, being the amount of 
depreciation. 

We call attention to Section 7002 of the Code of 1931, which provides as 
follows: 

"7002. Deductions on account of real estate. In arriving at the amount of 
capital stock and surplus and undivided profits taxable as such, of such cor
porations, the amount of their capital stock together with any or all of their 
surplus and undivided profits that may be actually invested in real estate 
owned by them and in the shares of stock of corporations owning only the 
real estate (inclusive of leasehold interests, if any), on or in which the bank 
or trust company is located, shall be deducted from the total amount of capital 
stock and surplu·s and undivided profits, and such real estate shall be assessed 
as other real estate, and the property of such corporation shall not be other
wise assessed." 

It will be noted that the above quoted section does not refer to the amount of 
capital stock, surplus and undivided profits that have been invested in real 
estate, but refers' to capital stock, surplus and undivided profits "that may be 
actually invested in real estate owned by them." \Ve construe this section 
to mean the amount that may be invested in real estate as of the date for 
which the assessment is made, which in this case would be December 31, 1932, 
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or January 1, 1933. If the books of the bank show that a part of the money 
invested in this re:1l estate has heen charged off on a8ctmnt oi' dcprc·~iation, can 
the institution then be heard to say that it still has the full amount originally 
invested now invested in the real estate. We believe, however, that the answer 
to this question really depends upon how the matter is c:uried on the books 
of the bank. 

3. In answering your third question, we wish to call attention to the pro
vision of Section 7003 of the Code of 1931, which is as follows: 

"7003. Rule of actual and taxable value. The assessor from such state
ment shall fix the value of such stock based upon the capital, at the same ratio 
of assessed value to actual value as the assessed value of real estate in the 
taxing district where such bank is located generally bears to its actual value. 

"The taxable value of such shares of stock shall be one-fourth of the assessed 
value and shall be taxed as other property of such taxing district. 

"All surplus and undivided profits of snell bank or trust company remaining 
after the deduction of its real estate, if any, as provided in the preceding sec
tion shall be taxed as moneys and credits, but in no event shall the right to 
offset bad debts or bad loans or any other losses against the amount of SJ.id 
surplus and undivided profits be authorized." 

It is argued on the one hand th:~t Section 7003 of the Code, properly inter
preted, merely means that the bank cannot reduce the amount of capital, sur
plus and undivided profits, as carried on its books. It seems to us that that 
is exactly what the bank is attempting to do in this case. The notes, for which 
this reserve for contingencies has been set up, are rarrietl as a part of the re
sources of the bank. They have never been charged off. Tho statute expressly 
provides that in no event shall the right to offset bHl tlobts or bad loans or 
any other losses against tho amount of said surplus arl'l undividect profits be 
authorized. The wording of the statute is so plain that we cannot place any 
other construction upon it than to say that parer, w:1ich is acttnlly carried by 
the bank as a part of its resources, cannot be offset against the amount of sur
plus and undivided profits. What is this reserve for contingencies in the 
amount of $552,000? From where did it como? It came from the nndivitle<l 
profits or earnings of the bank. It is still a pJ.rt of tho untlividocl vrofits, re
gardless of the fact that it is designated as a reserve for contingencies. 

\Vo do not wish to be misunderstood. We realize that your so~oud aml tllirtl 
questions have ·not been passed upon by the Supreme Court of this state. \Ve 
also re:11ize tlut there is a great do~tl of merit in the claim made by the counsel 
for the bank. In fact, were it not for the plain wortling of tho last four lines 
of Section 7003, we might be inclined to, a~rco with them. 

Summing u:1 tho entire matter, we arc not unmimlful of tho fact tint this 
question is of vital interest, not only to the taxpayers of Linn County but to 
the banking institution itself, and that it should be of interest to tho officiJb 
d Linn County. If there is any question at all as to whether or not the property 
of the institution has been correctly listed, the County Treasurer ouc;ht not 
to stand in the way of allowing the matter to be prcsente:l to the courts. .As 
we stated b~fore, we realize that there is merit to tile bank's claim, and we also 
acknowledge that the matter has been fairly 81Hl honestly )Jrcnentetl by tho 
attorneys for the bank. However, it is our O]Jinion that the County Treasurer 
onght not to refuse to proceed under Section 7155 of the Co·lc of Hl~l, anrl til at 
if he has been apprised of the mistake in the assessment or that property has 
been omitted, he shoulrl not hesitate to act untlor the provisions of fhe section 
just mentioned. Further, we do not feci that our office should ~dviEo a county 
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official to refuse to proceed with the collection of taxes, unless we are convinced 
beyond a doubt that his actions would be illegal. We, therefore, say that it 
is his duty to proceed. 

SCHOOLS: SCHOOL BUILDING: RIGHT OF BOARD TO :\lOVE SCHOOL 
BUILDING: The Bo3.rd has no authority to move school houses from one 
subdistrict to another. 
August 6, 1934. County Attorney, Boone, Iowa: We have your request for 

ouinion on the following proposition: 
"There are 17 pupils in a subdistrict of a school township which h:1s no 

building and the pupils are now being sent to various other schools in neigh
boring townships. ~Within the same school township, there is a subdh;trict 
where the school has been closed for lack of pupils for oYer two years. The 
board has voted to move the school building from the subdistrict where the 
school is closed to the subdistrict containing 17 pupils, but having no building. 
Some question has now arisen as to the right of the Bo trd to so remove the 
building. Will you please give me your opinion on this proposition?" 

Chapter 202 of the Code gives to the Yoters assembled at the annual election, 
the power among other things, to direct the sale, le:se or other disposition of 
any schoolhouse. 

Section 4379 provides for the reversion of the schoolhous8 site, but Section 
4385 states that this section is not applicable where the school has been tem
porarily closed on account of small attencbnce such as was done in this case. 

The rights of the Board are found in Se2tion 4224 of the Code. Section 4359 
provides for the location of sdwols and Sections 4136 and 4137 provide for 
the establishment of new corporations c nd division of assets and distribution of 
liabilities. It is the electors who determine whether or not a new school is tn 
be erected and tho Board determines the place in the subdistrict for the location 
of the school. There is, however, no authority for the removal of a building 
from one subdistrict to another and the Department of Public Instruction in 
a ruling made way back in 1873, held that a school bo:1rd had no power or 
authority to move a building from one subdistrict to another. This ruling and 
all other rulings of the Department of Public Instruction have been published 
from time to time and the Legislature Ins never seen fit to change this rule. 
Therefore, under the well settled law in this State, such a departmental ruling 
possesses all of the aspects of a law and especially is this true where it has 
been followed for such a period, and tho ruling never change:l by the Le:<is
lature. The theory, I think, is quite plain because some subdistrict durin.::; a 
given year might not have enough pupils to operate. They might lnve a letter 
schoolhouse than their neighboring subdistrict. The Board would then orclE:r 
the schoolhouse moved to the other subdistrict and then the following year, 
the first subdistrict would have enough pupils and desire to maintain a school. 
The electors of the district might refuse to erect such a building and the dis
trict would then bo deprived of a school. Such is not the law. 

It is therefore_.· the opinion of this Department that the Board has no author
ity to move sc'toolhouses from one subdistrict to another. 

BEFR BILL (CHAPTER 25, EXTRA SESSION. 45TH GENERAL ASSEMBLY): 
CITY CJUNCIL: DTSCRETIONARY POWI<JR: QUESTION OF LOCA'Tit)N 
OF PLACE OF BUSINESS OF APPLICANT FOR BJDER PER:\1IT: Dol'R the 
city council have ·a right to use some discretion in issuin<?; beer permits when 
the question of location enters into it? 

August 6, 1934. County "ittorney, Des Moines, lotca: This will acknowledge 
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receipt of your letter of the thirtieth ultimo in which you request the opiniqn 
of this Department on the following question: 

Does a city council have the right to refuse to issue a beer permit to au 
applicant who wishes to use this permit outside of the commercial area in 
said city or town and in a residential district'! 

In other words, does the city council have a right to use some discretion 
in issuing beer permits when the question of location enters into it? 

Please be advised that it is the opinion of this Department that city and town 
councils are given the right, under Chapter 25, Acts of the Forty-fifth General 
Assembly in Extraordinary Session, in Section 34, to adopt any reasonable 
ordinance which would be in conformity with the provisions of the act. Also 
that in the exercising of that grant of authority, in instances where municipal 
zoning, as provided by Chapter 324 of the 1931 Code of Iowa, has been had or 
where there are restricted residence districts, such as provided for in Chapter 
325 of the Code, the granting of a permit to sell beer would be discretionary 
with the city or town council. In this connection, I wish to call your attention 
to the note in 86 American Law Reports, page 678, in which several Iowa cases 
are cited and which provides: 

"On the other hand, it has been held that an ordinance establishing restricted 
residence districts and forbidding the erection therein of any building, except 
for enumerated classes, without first securing from the city council a permit 
therefor, is not un~onstitutional be~ause it vests in the city council the power 
to determine whether a permit shall be granted, or because it fails to prescribe 
rules and regulations under which a r:ermit will be issued or denied, as the 
case may be. ;vrarquis vs. Waterloo (1930), 210 Iowa, 439, 228 N. W., 870. 
As controlling and decisive on this point, the court cites the earlier case of 
Des Moines vs. Manhattan Oil Co. (1921), 193 Iowa, 1096, 184 N. W., 823, 
188 N. W., 921, 23 A. L. R. 1322." 

"An ordinance of the character under consideration, establishing restricted 
residence districts, etc., is not unconstitutional for unlawful dis~riminottion, 
as against one desiring to erect a prohibited building within such a district, 
because it exempts from its operation similar buildings or structures already 
in the district at the time of its enactment. Magruder vs. Redwood ( 1928), 
203 Cal., 665, 265 Pac., 8'06; Marquis vs. Waterloo ( 1930), 210 Iowa, 439, 228 
N. W., 870." 

"Thus, a zoning ordinance forbidding the construction or establishment of 
any new place of business within a residence district, but permitting the con
tinuance of business establishments existing at the time the ordinance was 
adopted, is not unlawfully discriminative against the owners of vacant lots 
and of residences within the affected area, and so is not, as to them, violative 
of the equal protection clause of the Fourteenth Amendment to the Federal 
Constitution. Sampere vs. New Orleans ( 1928), 166 L:t., 776, 117 So., 827 
(affirmed without opinion in ( Hl28), 2'79 U. S., 812, 73 L. ed. 971, 49 S. Ct., 
262)." 

"On the other hand, a municipality is· not permitted, under the guise of 
regulating business and segregating it to a particular district, to grant a 
monopoly within the city to business establishments and enterprises already 
situated in unrestricted districts. Wickham vs. Becher ( 1929), 96 Cal. App., 
443, 274 Pac., 397. Thus, a zoning ordinance the effect of which was to prevent 
all business within the city, except that of the favored places already estab
lished, was void. Ibid. (involving ordinance limiting business to two small 
areas, together containing less than 1 acre of land, and already occupied by 
business places except for a single lot). See to the same effect Andrews vs. 
Piedmont (1929), 100 Cal. App., 700, 281 Pac., 78." 

Also see opinion of Justice \Vaguer of our Supreme Court, in the case of 
Marquis vs. City of Waterloo, 210 Iowa 439, at page 443, citing from City of 
Des Moines vs. Manhattan Oil Co., 193 Iowa 1096, in comparing it with Eubank 
n. City of Richmond, 226 U. S. 137. 
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Therefore, it would be the opinion of this department, where there are 
restricted residence districts or where the city has been zoned in accordance 
with the provisions of Chapters 324 and 325 of the 1931 Code of Iowa, that 
the city council could use its discretion in the issuance of permits in such 
areas and that such use of the ordinance authority granted under the beer 
act would be construed by the courts as a reasonable use thereof. 

SALES TAX: INTERSTATE G0:\11\fERCE: FULLER BRUSH CO: "It is, 
therefore, the opinion of this office that the statement of facts submitted by 
you shows that the sales tax act does not apply, and that the State of Iowa 
cannot collect the 2 per cent tax upon the gross receipts from such sales, 
for the reason that such sales are made in interstate commerce, and, hence,. 
are specifically exempted, under Section 39 of the sales tax act." 
August 10, 1934. State Board of Asscg.mz.ent and Review, De.~ Moines, Iowa: 

We acknowledge receipt of your letter of July 25th, in which you ask for an 
· opinion on the following question relative to the sales tax: 

"Agents of the Fuller Brush Company operating in this state have a line of 
samples which they exhibit to prospective buyers by door to door canvass. 

"Orders received by an agent in a particular town are grouped together and 
mailed to a distributor located outside the state. In compliance with such 
orders, the distributor ships to the local agent a consignment of brushes or 
other articles so sold, sufficient to fill the orders. The orders are not sent by 
the out of the state distributor direct to the buyer, but are shipped, as we 
understand, in bulk, and the agent selects the article3 ordered by a particular 
customer and delivers such articles to the buyer, collecting therefor at the time 
of delivery." 

We realize that this question is of considerable importance under the sales 
tax act, in view of the fact that many agents of the Fuller Brush Company, the 
Real Silk Hosiery Company, and other non-resident corporations are operating 
in this state. We believe, however, that under the holdings of the United States 
Supreme Court, we are bound to rule that the sales tax act does not apply to 
such SJles by reason of the fact that this is interstate commerce. 

Section 39 of the Tax Revision Act specifically exempts "the gross receipts 
from sales of tangible personal property, which this state is prohibited from 
taxing under the constitution or laws of the United States or under the con
stitution of this state." The section just quoted clearly evidences an intention 
on the part of the Legislature to avoid a tax, which would be held uncon· 
stitutional as a burden on interstate commerce. The taxing bodies, therefore, 
guided by the opinions of this office, should not act in such a way as to violate 
the interstate commerce provision of the Federal Constitution, which is as 
follows: 

"Article 1. Section 8. The Congress shall have power * * * *: 
"To regulate commerce with foreign nations and among the several states, 

and with the Indian tribes." 
This question has been before the United States Supreme Court on several 

different occasions, and the decisions of that court are so numerous that it 
will only be necessary for us to mention two of the leading cases. 

In the case of Real Silk Mills vs. City of Portland, 45 S. Ct., 525; 268 U. S., 
325, the facts were as follows: 

The company was an Illinois corporation, engaged in manufacturing silk 
hosiery in Indianapolis, Indiana, and selling it throughout the United States 
to customers only. Its representatives or agents in many states solicited and 
accepted orders on behalf of the company. It was required that the purchaser 
make a deposit of $1.00 on each box listed. This money was collected by the 
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agent, who forwarded the order to the Real Silk Hosiery Company. The goods 
were then shipped direct to the purchaser by parcel post C. 0. D. In that case, 
it was contended that because a portion of the purchase price was paid to the 
agent, it took it out of the interstate commerce class, and that the ordinance of 
the city of Portland, requiring a quarterly license fee of $12.50 from each person 
going on foot from place to place, taking orders for goods for future delivery 
and receiving payment or deposit in advance thereon, was not repugnant to 
Article 1, Section 8, of the Constitution of the United States by being an inter
ference with or a burden on interstate commerce. After citing numerous cases, 
the court, speaking through Mr. Justice Reynolds, made this pronouncement: 

"Manifestly, no license fee could be required of appellant's solicitors, if it 
had traveled at its expense and received their compensation by direct remit
tances from it. And we are unable to see that the burden on interstate commerce 
ic ·different or less, because they are paid through retention of advance partial 
p::tyments made under definite contracts negotiated by them. Nor can we ac
knowledge the theory that an expressed purpose to prevent possible frauds is 
enough to justify legislation, which really interferes with the free flow of 
legitimate interstate commerce." 

The decision just quoted, therefore, disposes of the question of a collection 
of a part of the purchase price. We call attention to this case, not so mu~h 
because it bears on the statement of facts furnished by you, but because it will 
have considerable bearing on the procedure adopted by numerous other com
panies who have agents traveling in the State of Iowa. 

Tiw next case, to which we wish to call your attention is the case of Caldwell 
vs. North Carolina, 23 S. Ct., 229; 187 U. S., 622, which case, we believe, is 
squarely in point with the case submitted by you for our consideration. In the 
North Carolina case, Caldwell was tried and convicted in the state court of 
violating an ordinance of the city of Greensboro, North Carolina, which provided 
that every person engaged in the business of selling or delivering picture 
frames, pictures, photographs or likenesses of the human face, in the city of 
Greensboro, whether an order for the same shall have been previously taken or 
not, unless the said business is carried on by the same person in connection 
with some other business, for which a license has already been paid to the 
city, shall pay a license tax of $10.00 for each year. 

The Defendant, who was employed by the Chicago Portrait Company, a for
eign corporation, came to the city of Greensboro for the purpose of delivering 
certain pictures and frames, for which contracts of sale had previously been 
made by other employees of the Chicago Portrait Company, who had preceded 
the Defendant in Greensboro. The Defendant went to the Railway Freight 
Station and took therefrom large packages of pictures and frames, which had 
been shipped to Greensboro, North Carolina, addressed to the Chicago Portrait 
Company, carried these packages to the rooms of the Defendant in the hotel, 
and there broke the bulk, placing said pictures in their proper frames and de· 
livering them one at a time to the purchasers in the city of Greensboro. 

The Supreme Court of North Carolina, two of the Justices dissenting, affirmed 
the conviction, and the case was then taken to the United States Supreme Court 
by a writ of error. After citing numerous cases, among which were Robbins 
vs. Shelby Taxing District, 120 U. S. 489; Asher vs. Texas, 128 U. S., 129; 
Stoutenburgh vs. Hennick, 129 U. S., 141; Lyng vs. Michigan, 135 U. S., 161; 
Crutcher vs. Kentucky, 141 U. S., 47; Brennan vs. Titusville, 153 U. S., 289, 
and other cases, the court, in a lengthy opinion written by Mr. Justice Shiras, 
had this to say: 
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"But it certainly cannot be pretended that, if the pictures and the discon
nected frames had been directly shipped to the purchasers, the license tax 
could have bEen imposed, either on the vendor out of the state or on the pur
chaser within the state. If the pictures and the frames intended for them had 
tEen shippe:l directly to the purchasers, whether in the same or separate pack
ages, such a transaction would, beyond question, be interstate commerce beyond 
the reach of the taxing power of the state. It is too plain for argument that 
the supposed incomplete condition of articles of commerce, if shipped directly 
to the purchasers, cannot subject them to the license tax. 

"But we are not disposed to concede that, under the facts of this case, the 
pictures were, in any proper sense, incomplete when received in Greensboro. 
That the frames and the pictures were in separate packages, if such was the 
case, was merely for convenience in packing and handling, and 'pladng the 
pictures in their proper places,' (the language of the verdict), meant that each 
picture was placed in the frame designed for it. The selection of the frame 
was as much a put of the purchase and sale as the selection of the picture. 

"Nor does the fact that these articles were not shipped separately and directly 
to each individual purchaser, but were sent to an agent of the vendor at Greens
boro, who delivered them to the purchasers, deprive the ·transaction of its 
character as interstate commerce. It was only that the vendor used two instead 
of one agency in the delivery. It would seem evident that, if the vendor had 
sent the articles by an express company, which should collect on delivery, such 
a mode of delivery would not have subjectel the transaction to state taxation. 
The same could be said if the vendor himself, or by a personal agent, had 
carrie 1 and delivered the goods to the purchaser. That the articles were sent 
as freight by rail and were received at the railroad station by an agent who 
delivered them to the respective purchasers, in nowise changes the character 
of the commerce as interstate. 

"Transactions between manufacturing companies in one state, through agents, 
with citizens of another constitute a large part of interstate commerce; and 
for us to hold, with the court below, that the same articles, if sent by rail 
directly to the purclnser, are free from state taxation, but if sent to an agent 
to deliver, are taxable through a license tax upon the agent, would evidently 
take a considerable portion of such tr..tffi·~ out of the salutary protection of the 
interstate commerce clause of the Constitution." 

We have followed the decisions hereinbefore quoted through Shepard's Cita
tions, and we do not find where either of the cases have ever been overruled. 

It is, therefore, the opinion of this office that the statement of facts submitted 
hy you shows that the sales tax act does not apply, and that the State of Iowa 
c.lllnot collect the 2% tax upon the gross receipts from such sales, for the 
reason that such sales are made in interstate commerce, and, hence, are 
specifically exempted, under Section 39 of the sales tax act. 

\Ve might also add that Section 46 of the act, which requires permits from 
persons engaged in retailing in the State of Iowa, does not apply to those 
engaged in interstate commerce any more than does that provision of the act 
providing for the payment of the 2% tax on gross receipts. 

SCHOOL LEVY: BOARD OF SUPERVISORS: PROVISIONS OF SECTION 
4395 MANDATORY: "It has long been the rule of this state that when the 
statute provides that a certain levy 'shall' be made by a public body for the 
purposes of ta;xation, it is a mandatory statute." 
August 11, 1934. County Attorney, Marshalltown, Iowa: We acknowledge 

receipt of your letter of August 8th, in which you ask whether or not the pro
visions of Section 4395 of the Code of 1931, providing for a general school levy, 
are mandatory or merely directory. 

We quote Section 4395, as follows: 
"4395. General school levy. The board shall also levy a tax for the support 

of the schools within the county of not Jess than one nor more than three mills 
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on the dollar on the assessed value of all the taxable proper~y within the 
county." 

Although our Supreme Court has held that "may," "must," "shall" and "will" 
are elastic and are frequently treated as interchangeable, yet those decisions 
were in cases in which the term, "slull," or "m:ty," was not used in a statute 
prescribing a duty or method of procedure for public officials. It has long 
been the rule of this state that when the statute provides that a cert:1in levy 
"shall" be made by a public body for the purposes of taxation, it is a m:mdatory 
statute. 

In support of the rule that the term, "shall," when used in the statute, makes 
it mandatory, we refer you to the following c.:;ses: 

District Township of the City of Dubuque vs. The City of Dubuque, 7 
Iowa, 262. 

Jefferson County Farm vs. Sherman, 226 N. W., 182. 
State vs. Hanson, 231 N. W., 428. 

We realize that at a time in the history of this state when Section 4395 was 
contained in the same section with 4393 and 4394 of the Code of 1931, the 
Supreme Court of this state, in passing upon a portion of the section, held that 
it was directory. That was in the case of Perrin vs. Benson, 49 Iowa, 325, but 
the question under consideration at that time was not as to the amount of the 
tax, but merely whether or not a levy, which it was the duty of the Board of 
Supervisors to make in the year of 187·5, could be made in the year of 18'7G. It 
will, therefore, be seen that so far as the holding of the Supreme Court in the 
Perrin case is concerned, it had to do only with the time in makmg the levy 
and not with the amount of the levy. In fact, the court in that ca3e said that 
it was the duty of the Board to make the levy. 

NRA: CONSTRUCTION PROJECTS: COUNTY: CONTRACT FEE: "It is, 
therefore, the opinion of this office that your county, when entering upon a 
construction project, which is being completed by· day labor or by contract, 
owes no duty to file such contract or to pay a fee therefor." 
August 11, 1934. County Attorney, Oskaloosa, Iowa: We acknowledge re· 

ceipt of your recent letter, in which you ask for an opinion on the following: 
"Our county engineer has received a letter from the Divisional Code Authority 

for General Contractors, advising him that it is necessary for the Board of 
Supervisors to file all contracts or construction projects started since March 
19th and costing $2,000 or more, and registering them on blanks furnished by 
the Code Authority, in addition to paying a fee in the sum of one-tenth of one 
per cent of the contract or estimated cost of the project. The Secretary of 
the Code Authority for General Contractors advises that no exemptions are 
made in the requirement, and that it applies to all such construction projects, 
whether constructed by contract or by day labor." 

You are advised that the State of Iowa, subdivisions and municipal corpora· 
tions are exempted from the application of the N. R. A. You are further ad· 
vised that the Government of the United States has no right or authority to 
impose a tax or license fee upon the State of Iowa or its instrumentalities or 
subdivisions. 

It is, therefore, the opinion of this office that your county, when entering 
upon a construction project, which is being completed by day labor or by con· 
tract, owes no duty to file such contract or to pay a fee therefor. 

COUNTY AUDITOR: SALARY FOR MAKING UP TAXBOOKS: "It is, there· 
fore, the opinion of this office that the County Auditor of Lee county is not 
entitled to the additional $150. for the year of 1933." (Re-enactment of sub· 
section 12 of Section 5220 by 45th Extra Session.) 
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August 13, 1934. County Attorney, Fort Madison, Iowa: We acknowledge 
receipt of your letter of recent date, in which you ask for an opinion on the 
following: 

"Section 5220, paragraph 12, of the Code of 1931 provided for the payment 
to the County Auditor in counties of over 25,000, having a special charter city 
with a population of 5,000 or over, the payment of $300.00, in addition to his 
other compensation, when the County Auditor prepares and makes up the 
city tax books for such special charter city. This $300.00 was usually paid to 
the County Auditor in monthly installments. 

"Said paragraph 12 of Section 5220 was repealed by Chavter 91 of the Acts 
of the 45th Regul.u Session, which became effective July 4, 1933. 

"The Auditor of Lee county had already made up the tax books for the city 
flf Keokuk for that year, but instead of $300.00 being paid to him in a reasonable 
sum, it had been paid to him at the rate of $25.00 a month, added unto his 
regular salary. In other words, he received $25.00 a month for the first six 
months of 1933, but has received nothing for the last six months of that year. 

"The 45th Extra Session re-enacted paragravh 12 of Section 5220, which law 
became effective March 22, 1934. 

"The question is whether or not the $300.00, provided for in paragraph 12 
of Section 5220, should be paid in a lump sum, or whether it should be paid 
monthly, and the further question is whether or not the County Auditor is 
entitled to receive the full $300.00 for the year of 1933 or the $150.00, which 
has already been paid to him." 

You call attention in your letter to the fact that the books had alreJ.dy been 
made up prior to the time that pa'·agraph 1:l of Section 5220 was repealed. In 
this, we believe you are in error. The County Auditor of your county vroceeds 
to the making up of the tax books after the assessor has comvleted his returns, 
which is usually in June. For that reason, the Auditor had done very little 
work on the books. That, however, we believe, is beside the question. We 
think the question hinges on the meaning of Section 5220, when read in con
nection with Section 1218. Section 5220 in each paragraph provides for the 
annual salary or the additional annual compensation of the County Auditor. 
'Ve realize, of course, that sub-paragraph 12, which allows the additional $300.00 
for making up the tax books of the special charter city, was enacted by the 
40th General Assembly, Chapter 250, Section 1. In fact, the entire Section 
5220, relative to the compensation of the County Auditors, was rewritten in that 
act of the Legislature. We know of no instance where the statute fixes the 
salary of a public officer at a monthly rate. It has always been the policy of 
the Legislature to fix the annual salary. The payment of the salary is then 
governed by Section 1218 of the Code of 1931, which provides that the salary 
of all officers shall be paid in equal monthly installments at the end of each 
month, and shall be in full compens:1tion for all services, except as otherwise 
expressly provided. 

It cannot be said that the act of the Legislature, enacting the present Section 
5220 of the Code of 1931, repealed Section 1218. There is nothing in Chapter 
250 of the Acts of the 40th General Assembly, which expressiy repeals Section 
1218", and our courts have never favored reveal by implication. 

We believe the only construction, which could be placed on the act of the 
Legislature, as it now appears in Section 5220, or as it did appear in slid sec
tion prior to the enactment of Chapter 91 of the Forty-fifth Regular Session, in 
!!O far as the intention of the Legislature was concerned, is that the Legislature 
intended, in the enactment of said Section 5220, to fix the annual salary of the 
County Auditor in each of the thirteen instances referred to in said section, 
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and to allow said salary to be paid under the provisions of Section 1218, that 
is, in monthly installments. 

It is, therefore, the opinion of this o!Iice that the County Auditor of Lee 
Count)'-"is not entitled to the additional $150.00 for the year of 1933. Of course, 
you understand that the Legislature can reduce the salary of a public officer 
during his term in office. The authorities in support of this statement are 
too numerous to mention. 

\Ve note, however, in the letter, whicli you received from your County 
Auditor, the statement made by him that when Sub-section 12 of Scdion 5220 
was re-cnaeted by the Forty-fifth Extra Session, it was enacted to become 
effective January 1, 1935. In this, your County Auditor is in error. That act 
became effective on March 22, 1934, upon publication, as provided in the act. 

CITIES: COl\UiiSSION FORM OF GOVERNMENT: F'REE E:\IPLOYMENT 
BUREAUS: A city operating under commission government may appropri
ate funds to be matched by a like amount of federal funds under the general 
police powers expressly granted to municipalities. 
August 14, 1934. Director Iowa State EmZJloyment Service, Des Moines. Imca: 

We have received your r"equest of recent date for an opinion on the question 
as to whether or not a city operating under the commission form of government 
in Iowa may appropriate funds to be matched by a like amount of federal funds, 
under the provisions of the Federal Wagner-Peyser Act, to augment the state 
appropriation provided by the Forty-fifth General Assembly, Extraordinary Ses
sion (H. F. 271) for the purpose of maintaining quarters for Iowa State Em
ployment offices situated within said city. 

It is our opinion that a municipality has the power to contribute, ratably with 
the county, by way of appropriation to the maintenance of a public free em
ployment service under state supervision, operating within its limits. 

Cities and towns, in Iowa, under Section 5738, Code of Iowa, 1931, have 
"* * * * general powers and privileges granted, and such others as are inci

dental to municipal corporations of like character, not inconsistent with the 
statutes of the state, for the protection of their property and inhapitants and 
the preservation of peace and good order therein. * * *" 

Under Section 5714, Code of Iowa, 1931, municipal corporations are given 
power to make and publish ordinances 

"* * * * for carrying into effect the powers and duties concerned and such 
as shall seem necessary and proper to provide for the safety, preserve the 
health, promote the prosperity, etc., of such corporations, and the inhabitants 
thereof. * * *" , 

The above statutes confer upon municipalities a general police power to pro
tect the general welfare of their citizens. 

"Courts accord a wide discretion to municipal authorities in the application 
by them of the police power." 

McQuillin, Municipal Corporations, 1928, Vol. 3, Sec. 942. 
They have sustained its application in its exercise for purposes more or less 

indefinite, e. g., the promotion of the general interests and general prosperity, 
and the validity of any exercise of such power. 

"must depend upon the circumstances of each case and the character of the 
regulation, whether arbitrary or reasonable and whether really designing to 
accomplish a legitimate corporate purpose." 

C., B. & Q. Ry. Co. vs. People, 200 U. S., 561, 592, 26 Sup. Ct., 341. 
The same court held that police power 
"* * * * extends to so dealing with the conditions which exist in the city 

as to bring out of them the greatest welfare of its people." 
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The exercise of such powers is sometimes sustained, therefore, on grounds 
which do not appear to rest upon any well-defined or generally recognized police 
basis, provided, of course, that they are reasonable and tend to accomplish some 
legitimate public purpose. It would seem that to aid a free employment bureau 
for the public generally, whose purpose is to help alleviate the present condi
tions of unemployment within the municipality, is well within the police powers 
of such municipality. 

The matter under consideration is distinguishable from the opinion of the 
court in Hardin vs. City of Shreveport, 178 L. A. 46, 150 So. 665, holding invalid 
an appropriation by the Shreveport City Council of funds to pay a "civil of
ficer" for advising and assisting ex-service m3a and their families in s2curing 
the benefits of a soldier's bonus, in the absence of legislative authority. The 
court held that police powers of municipalities do not extend beyond that which 
concerned the community or public generJliY, s:1ying, 

"Referring again to the poli~e powers of municipalities that this appropri
ation is legal, it must be admitted that such powers are broad and cover a 
wide range of subjects. But these powers have limitations. They cannot be 
extended beyond that which coneerns the common welfare and the public gen
erally. Municipalities cannot, under the guise of acting under their police 
powers, use public funds to aid a designated group or class of its inhabitants 
who lnve no inherent right to such aid." 

The benefits of a free public employment bureau reach the public at large 
and are not restricted to a special group. Other cities have formed free employ
ment bureaus by ordinance under a general police power statute. See Christian
son vs. City of Portland, 175 Pa. 135; for a summary of cities which lnve set 
up such bureaus as an aid to unemployment relief, see also Hurlburt, Municipal 
Aid for the Unemployed, 20 Nat. :Vlun. Hev. 277 (1931). 

A general principle that a power granted to municipal corporations, without 
limitation as to the method of its exercise, carries with it the implied power 
to adopt such measures of execution as may seem best to the local governing 
body, frequently is applied to justify the appropriation of funds to even private 
agencies that are engaged in a public work which the municipality is authorized 
to undertake directly. State ex rei La Crosse Public Library vs. Bentley, 1G::l 
Wis. 632, 158 N. W. 306; Fen an vs. Cumberland 154 Md. 563, 141 At!. 269. 

There is little doubt that a municipality in Iowa may set up such a bureau 
by following the provisions of Chapter 288, Code of Iowa, 1931. The provisions 
of these sections are broad enough in their scope so as to include an employ
ment service bureau if the municipality wishes to adopt the procedure pre
scribed for the establishment of such a department. 

The fact that the Legislature has at leJst anticipated the existence of such a 
municipal agenc:r is found under Chapter 77, Code of Iowa, 1931, relating to the 
establishment of a State Employment Bureau and Employment Agencies. Sec
tion 1544 provides: 

"With the approval of the exeeutive council, the (labor) commissioner may 
establish with iii the state such branches of free employment agencies as shall 
afford the best distribution of labor, and for such purposes mrry cooperate with 
any federal, state, municipal, or other free employment burerru or association." 

Considering, then, these aspects of the problem, it is our opinion that a city, 
such as Cedar Rapids, in this state may make an appropriation for a state 
governing free employment bureau, under the general police power expressly 
granted to municipalities. The objeet and purpose of such an appropriation 
is an emergency relief measure which will be of aid to the people at large of 
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the municipality, and in our opinion is within the police power of such munici
pality. 

CONFISCATION: CONDEMNATION: DOCKET ENTRY: Can the tackle or 
gun be returned without confiscation if the defendant is found guilty? Can 
a justice of the peace confiscate tackle belonging to a third party but used 
by a person found guilty of a violation of the fish and g'!me laws? 
August 16, 1934. Fish and Game Commission. Des Moines, Iou:a: This will 

acknowledge receipt of your letter of the fourteenth instant in which you re
quest the opinion of this Department on the following matter: 

"Kindly indicate the docket entry you wish the record to show when a justice 
of the pea~e condemns or confiscates fishing tackle, net or gun upon conviction 
of the defendant for a violation of the fish or game law. 

."If the defendant is found guilty of a violation of the fish or game law, c:m 
the tackle or gun be returned without confiscation? 

"Can a justice of the peace confiscate tackle belonging to a third party but 
used by a person found guilty of a violation of the fish and game laws?" 

Please be advised that Sections 6, 7, 8 and 9 of Chapter 30, Acts of the Forty
fifth General Assembly, prescribes the method by which any device, contrivance 
o!" material used to violate any regulation adopted by the fish and game com
mission or any other provision of the chapter under consideration or which 
is declared a public nuisance, may be confiscated and the method of procedure 
is outlined in the Sections above referred to. 

Section 7 provides that the justice of the peace shall docket the case and in 
accordance with the provisions contained therein. The trial of the cause, in 
accordance with Section 8, shall be, as far as practicable, by the same proceed
ings as is provided in Chapter 96 of the Code, 1931, which outlines the procedure 
to be used in the case of search warrants. Section 1986 of the Code, 1931, 
treats the questioning of docketing the judgment and the docket entry should 
simply show the proceedings had in the case. You will note, in Section 9 of 
Chapte~ 30, Acts of the Forty-fifth General Assembly, that the magistrate may 
order such devices, contrivances or materials confiscated and destroyed or placed 
at the disposal of the state fish and game warden. If the evidence in the case 
is such that there would be doubt as to whether or not there should be con
fiscation, this would be a matter for the magistrate to determine. 

In answer to the question, which you submit relative to the confiscation of 
tackles belonging to third parties, the question would arise as to whether or 
not the third parties knew of the purpose to which the fishing tackle or other 
device was used and if he did have knowledge, then the magistrate, in our 
opinion, would be within his rights in confiscating. However, if the said third 
party would come into court either at the time of the hearing before the mag
istrate or by the starting of a new action and would set it out. to be a fact that 
he had no knowledge of any illegal purpose for which his equipment had been 
used, then it would be the opinion of this Department that upon such a showing, 
the property of the third person would not be confiscated. This would be a 
matter for the magistrate to pass upon after hearing all parties entitled to be 
heard. The same situation would arise, by way of illustration, if "A" loaned 
his car to "B" and without "A's" knowledge or consent "B" used the automobile 
to transport illegal liquor. If "A" could show that he had no knowledge that 
"B" desired to do said illegal act, then "A's" car should not be held, but this 
would depend upon the facts as submitted. It would be the duty of the magis
trate to make a finding in accordance with the true situation. In the case of a 

.I 
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justice of the peace, of course, an appeal could be taken from any ruling which 
h~; might make. There would be no difference in the docket entry from any 
other case which would come before the justice of the peace, as he simply 
makes his entry in accordance with the proceedings had before him, what his 
finding is in the matter and he should issue such orders as are in keeping with 
the duties of his office. 

FISH AND GA:.\1E COMMISSION: BIOLOGICAL SURVEY: WATERFOWL 
REFUGES: In regard to disposal of certain lands in the Ruthven area and 
along the Missouri River, and transfer of same to the Biological Survey, a 
federal agency. 
August 17, 1934. Fish and Game Commission, Des Jioincs, !Olea: This will 

acknowledge receipt of your request of the seventh instant for the opinion of 
this Department with reference to federal waterfowl projects, in which com
munication you refer to Mr. Du Mont's letter of the thirtieth ul~imo. You pre
sent the following questions: 

The Biological Survey has available funds for establishing waterfowl 
refuges. The State Fish and Game Commission will not be able to accomplish 
in ten years what the Biological Survey may be able to do in one year if a way 
may be found for them to acquire certain lands in the state in the near future. 

The special session of the 45th General Assembly passed a law permitting 
the Federal Government to purchase certain lands in the state. Would this 
statute permit the State of Iowa to dispose of certain lands in "the Ruthven 
area and along the Missouri River without legislative enactment? What methorl 
c.f procedure would be the proper one to follow out to transfer these lands to 
the Biological Survey? 

It is the opinion of this Department, as the Biological Survey is a federal 
agency, that when land which they would desire to acquire was decided upon, 
the matter could be called to the attention of your commission if the land 
would be owned by the state and under your jurisdiction. You could, by reso
lution to the Executive Council of this state, present the same to the Executive 
Council in a formal application and ask that a deed be given in accordance 
with Chapter 3 of the Acts of the Forty-fifth General Assembly in Extraordinary 
Session, Section 1 of which provides as follows: 

"Section 1. The consent of the State of Iowa is hereby given to the acquisi
tion by the United States, by purchase, gift, or condemnation with adequate 
compensation, of such lands in Iowa as iri the opinion of the federal govern
ment may be needed for the establishment, consolidation and extension of 
national forests and/or for the establishment and extension of wild life, fish 
and game refuges and for other conservation uses in the state; provided, that 
the State of Iowa shall retain a concurrent jurisdiction with the United States 
in and over lands so acquired so far tint civil process in all cases, and such 
criminal process as may issue under the authority of the State of Iowa against 
any persons charged with the commission of any crime without or within said 
jurisdiction, may be executed thereon in like manner as if this law had not 
been passed." 

The Executive Council could, by a favorable action on the resolution, author
ize the Governor anq the Secretary of State to execute the nature of the con
veyance desired by the Biological Survey, a federal government agency. 

In the event that the Biological Survey would desire land not under the 
jurisdiction of your commission or under that of some other state board or 
commission, said Biologicai Survey would have the right to condemn under 
the laws of our state. In this connection, I wish to call your attention to 
Section 78"04 of Chapter 365 of the 1931 Code of Iowa, entitled "Eminmit Do
main," which taken in connection with the preceding section, 7803, provides 
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that condemnation proceedings may be instituted and maintained by the state 
of Iowa of private property for the use and benefit of the state. Section 7804 
provides as follows: 

"On behalf of tecleral govcrmnf'n t. The executive council may institute and 
maintain such proceedings when private pror:erty is necess:uy for any use of 
the government of the United States." 

SCHOOLS: TUITION: TRANSPORTATION: Subdistrict school closed for 
lack of pupils and board arranged for pupils to attend school in adjoining 
district in same township. Parents chose to send children to town schools 
seven miles distant. Board of town district submits bill to board of closed 
subdistrict for tuition. Is closed subdistrict liable for tuition and are they 
also liable for transportation? 
August 17, 1934. Department of Public Instruction, Des .llfoines, Iowa: You 

ask for our opinion on the following proposition: 
"A subdistrict school of a township closed for lack of pupils and the boud 

arranged schooling for four of the five children in a school 11;-J, miles from 
their home in an adjoining township, free of any tuition. The fifth pupil in 
the closed school was directed to go 1¥2 miles to another subdistrict in the 
same township. The parents of the five pupils, however, chose to send their 
children to town schools seven miles distant. The Board of the Town District 
submits a bill to the board of the closed subdistrict for tuition. Is the closed 
subdistrict liable for the tuition and are .they also liable for transportation?" 

Sections 4233-e1, 4233-e2, 4233-e3, 4233-e4 and 4233-e5 are companion sections, 
all being a part of Chapter 60 of the Acts of the 45th General Assembly. They 
are, therefore, to be construed together and you will note th3.t these sections 
provide for two contingencies, (1) where the school has been designated and 
the tuition cost mutually agreed upon, and (2) where the pupil desires to go 
to a school of his choice irrespective of whether it has been agreed upon by the 
Boards or not, and of course, in such cases, there would be no mutual agreement 
a~ to tuition if the pupil would go to the school without any prior agreement. 
In such case, the last seven lines of Section 4233-e1 of the school laws of Iowa as 
compiled by you provide that the cost to the school township where a child 
goes to a school of his choice, shall not exceed the pro rata cost in the entire 
school townshiiJ during the school year immediately preceding. So, in such 
instance, there is no mutual agreement as to tuition, but it is determined by 
this yardstick. 

'Ve have heretofore held that transportation is to be furnished only where 
the child attends a school provided for by his corporation and that where a 
child attends a school of his choice, b,e is not entitled to transportation. I 
think Section 4233-e4 is clear on this. No Board has authority to pay money 
for school purposes to the parents of the pupils. Such can only be paid to the 
district entitled thereto. 

In regard to the manner of collecting this tuition, where the subdistrict re
fuses to pay, there has been some question as to whether Sections 4277 anrl 
4278 apply, so it should be collected, I believe, as any other debt, that is, by 
instituting a suit. 

POLITICAL CONTRIBUTIONS-BY STATE EMPLOYEES: State employees. 
with the exception of members, officers or employees of the Board of Control 
of State Institutions, the Commerce Coundl, and the Industrial Commis
sioners and his appointees, may contribute to any political party's campaign 
fund. 
August 17, 1934. Republican 8tatc Central Committee, Des llfoine's, Iowa: We 

have your favor of the 16th inst. which is as follows: 
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"There is some question as to what state employees may legally contribute 
to a political party's campaign fund. In order that there may be no misunder
standing, would you be kind enough to furnish us with your opinion relative 
to the same? -

Your attention is called to the statutes of the state which prohibit certain 
state employees from contributing to the campaign fund of any political party, 
a~ follows: 

"Section 3279. Political activity. No member, officer, or employee of the 
board, or of any of the institutions under the control of the board, shall,· 
directly or indirectly, exert his influence to induce other officers or employce3 
of the state to adopt his political views, or to favor any particular candidate 
for office, nor shall such member, officer, or employee contribute in any manner, 
money or other thing of value to any person for election purposes. Any person 
violating this section shall be removed from his office or position." 

You will note this section prohibits any member, officer, or employee of the 
Board of Control of State Institutions from contributing "in any manner, money 
or other thing of value to any person for political purposes." 

Section 7916 ·prohibits the state commerce council from contributing to any 
political campaign fund. 

Section 1427 is as follows: 
"1427. Political activity and contributions. It shall be unlawful for the 

commissioner, or any appointee of the commissioner while in office, to espouse 
the election or appointment of any candidate to any political office, contribute 
to the campaign fund of any political party, or to the campaign fund of any 
person who is a candidate for election or appointment to any political office, 
and any person violating the provisions of this section shall be guilty of a 
misdemeanor and shall be fined one hundred dollars, and it shall be sufficient 
cause for removal from office." 

Section 13315, relating to contributions for political purposes, is as follows: 
"13315. Contributions for political purposes. Any person who demands or 

solicits, from any member, employee, or officer of the board of control, or from 
any officer or employee of any institution subject to this board, a contribution 
of money or other thing of value, for election purposes, or for the payment 
of expenses of any political committee or organization, shall be deemed guilty 
of a misdemeanor and ·punished accordingly." 

State employees may properly contribute to any political party's campaign 
fund unless such contributions are prohibited by express statutory provisions. 
We have set out or referred above to the statutory law of this state relating 
lo the subject of campaign contributions by state employees to political parties 
and candidates for political offices. 

The above sections clearly make it unlawful for members, officers, and em
ployees of the board of control of state institutions, the commerce council, and 
the industrial commissioner and his appointees, to contribute to a political 
party's campaign fund. 

We have c'arefully examined the indices to the Code of 1931 and the subse
quent session laws under the headings of political activity and political 
contributions, and find no other sections precluding state em1)loyees from con
tributing to political party campaign funds, except as above set out. 

ELECTIONS: CANDIDATES RUNNING INDEPENDENTLY OF ANY POLITI
CAL PARTY: Candidates may have their names printed under a proper 
heading indicating they are running independently of any political party. 
The word "Independent" is the customary word used, but any other proper 
word may be used in its place. 
August 20, 1934. Secretary of State, Des Moines, Iowa: 'Ve have your favor 

ef the 6th inst. in which you state that Section 528 of the Code provides that 
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political organizations which are not political parties may nominate candidates 
''under Chapters 37-Al and 37-A2." You then submit this question: 

Does this mean that an organization not a politkal party may choose <:s 
between the methods outlined in Chapters 37-Al and 37-A2, and act unjer one 
independent of the other without regard to the word "and" as found in the 
phrase, "Chapters 37-Al and 37-A2" of Section 528? 

It is our opinion an organization not a political party may choose between 
the methods outlined in the two chapters re~crrcd to in your question, an1 act 
·under one independent of the other without regard to the word "and" where 
it is used in the last two lines of Sc~tion 528, as follows: "Chapters 37-Ai and 
37-A2." 

With reference to the construction of the word "and," 2 Corpus Juris, 1:137, 
has the following to say: 

"While the word is generally used in a conjunctive sense, that is not its 
invariable use. The word is sometimes used in the sense, as well as, in addition 
to, together with." 

We quote further from the above authority as follows: 
"In order to effectuate the intention of the parties to an instrument, a testator 

or a legislature, as the case may be, the word 'anl' is sometime3 construed to 
mean 'or'." 

2 c. J., 1338. 
Chapters 37-Ai and 37-A2 relate to different methods of making nomilutions. 
The third paragraph of your letter follows: 
"Also will you please cite the authority, if ::lilY, under whkh a party designa

tion on the ballot is assigned to such organizations as act under 37-Ai, as well 
as the authority for designating candidate3 qualified under 37-A2 as Inde
pendents, which is the customary procedure." 

The authority under which a party designat!on on the ballot is assigned to 
such organizations as act under 37-Al is found in Section G55-a3, as tallows: 

"655-a3. Contents of certificate. Said certificate shall state: * * * * 
3. The name of the political organization making such nomination, expressed 

in not more than five words." 
There appe:trs to be no specific authority for designating candidates qualified 

under Chapter 37-A2 as independents, but such designation has been used and 
accepted following what you describe as customary procedure and would seem 
to imply that the candidates whose names appear under that heading are inde
pendent of any other political organization. 

You then submit the following question: 
"Also under 37-A2, is there any direct or implied authority permitting the 

use of any other words than 'Independent' over the names of candidates qualify
ing under that chapter?" 

Chapter 37-A2 makes no reference to any' party name and designates no name 
under which candidates qualifying under this chapter shall have their names 
printed. It has been the practice to use the word "Independent" as the desig
nation under which candidates nominated as provided in this chapter may 
have their names printed on the ballot and the word is probably used to indicate 
not a party name but that the candidates so nominated are running inde
pendently so far as party affiliation is concerned. There is no direct authority 
for permitting the use of the word, "independent," or any other word over the 
names of candidates qualifying under this chapter, nor is there any implied 
authority for using the word, "independent," in preference to any other word. 
We are inclined to say there is implied authority to use a word at the head of· 
the proper column indicating the candidates are running independently of any 
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l;olitical party designated on the ballot and just as much authority to use other 
proper words as there is to use the word, "independent," although "independ
ent," is the best word we can think of to designate candidates nominated under 
this chapter. If the petition provided for under this chapter should designate 
a party name not appearing elsewhere on the ticket under which the candidate 
desired his name printed, there might be authority for tha u:e of such designa
tion at the head of the column. This chapter does not expressly so provide, but 
neither does it expressly provide for the use of the word, "independent,." 

TAX SALE DEEDS: CONSTRUCTION OF CHAPTER 81, 45TH GENERAL 
ASSEMBLY, EXTRA SESSION: "Therefore, speci:ll assessment installments, 
which became due 2\'larch 1, 1934, which was twenty days prior to the effective 
date of the act, would not become delinquent after the takin~ effect of the 
act." 
August 20, 1934. Au(litor of State, Des Moines, Iou;a: We acknowledge re· 

ceipt of your letter of August 9th, in which you ask for the construction of 
Chapter 81, Acts of the Forty-fifth Extra Session of the Legislature of this st.:tte, 
relative to extending the period of redemption. 

For convenience in the construction of Chapter 81, we will set it out in full. 
-It is as follows: 

"CHAPTER 81 

TAX SALE DEEDS. DELIVERY TIME AND REDEMPTION PERIOD 

H. F. 232 

An Emergency Act relating to the execution and delivery of treasurers' deeds 
conveying real estate sold at tax s:!le; to prohibit the delivery of such deeds 
until December 2, 1935, and to extend the period of redemption. 

Be it enacft(l by the General Assembly of the State of !mea: 
Section 1. In any case where real estate has, in any year preceding 1932, 

been sold for taxes and the time for redemption had not already expired, a 
treasurer's deed therefor shall not be delivered prior to December 2, 1935, and 
the period during which· redemption from such sale may be m:1de is hereby 
extended to said date; provided, however, if the owner of su~h real estate shall 
hereafter permit any taxe3 to become delinquent against the s1me and remain 
so delinquent after the 1st of September of any such year the county treasurer 
shall upon surrender to him of the tax sale certificate, execute and deliver such 
deed. 

Sec. 2. Any provision of any law or laws now in force which are in conflict 
with this act are hereby suspended until December 2, 1935. 

Sec. 3. On and after December 2, 1935, this act shall cease to be in force or 
effect. 

Sec. 4. This act, being deemed of immediate importance, shall be in full 
force and effect from and after its publication in the Mount Pleasant Daily 
News, a newspaper published at 2\lount Pleasant, Iowa, and the Cantril Register, 
a newspaper published at Cantril, Iowa. 

House File No. 232. Approved March 10, 1934." 
Prior to the enactment of this law, it was necessary that the holder of a 

certificate wait two years and nine months from the date of the sale, before 
giving notice to the person in whose name the real estate was taxed. The 
notice required was ninety days from the completed service of the notice. In 
other words, the holder of the certificate was not entitled to a tax deed for at 
least three years from the date of the sale, and if he overlooke:l giving the 
notice at the expiration of two years and nine months, he still could not obtain 
a deed until ninety days after the completed service of the notice required by 
Chapter 348 of the Code. 
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Your first question is as to the meaning of the term, "provided, however, if 
the 01vner of such real estate shall hereafter permit taxes to become delinquent 
against the same and remain so delinquent after the 1st of September of any 
such year." We construe this to mean that it applies to taxes which be(!ame 
delinquent after the effective date of the act and not to taxes which were 
already delinquent. The statute uses the term, "become delinquent and rem~in 
delinquent." If the taxes were already delinquent, they would not llecome de
linquent "hereafter," meaning after the effective d~te of the act. Therefore, 
special assessment installments, which became due March 1, 1934, which was 
twenty days prior to the effective date of the act, would not become delinquent 
after the taking effect of the act. 

Your second question is as follows: 
· "Suvpose the regular 1931 tax sale was postponed one month and held on 
the first Monday in January, 1932. Would such a sale be within or without 
the purview of this statute?" 

The first part of Section 1 of the act provides: 
"In any case where real estate has, in any year preceding 1932, been sold 

for taxes * * * *." 
\Ve construe this phrase to mean exactly as stated, that is, that in any case 

where the property llas been sold in any year preceding 1932. The statute 
does not say, "sold for the taxes of any year preceding 1932." The wording is 
so plain that we can only place upon it the construction just stated. 

We might also raise one question, which ·was not mentioned in your request, 
but which undoubtedly will come up in the near future. Section 1 provides 
that if the owner of such re:J.l estate shall hereafter permit any taxes to become 
delinquent against the same and remain so after the 1st of September of any 
such year, the County Treasurer shall, upon surrender to him of the tJx sale 
certificate, execute and deliver such deed. Someone might say that this pro· 
vision means that even though the notice, as required by Chapter 348, had not 
been given, the Treasurer would have to issue a deed. \Ve cannot place such 
u construction on the statute. Chapter 81 was enacted as an emergency meas
ure. The title provides that it is an emergency act and that the purpo3e o£ it 
is to extend the period of redemption. It was not intended that this aGt should 
t!o away with the notice, required by Chapter 348 of the Code of 1931, or to 
repeal any of the provisions of that chapter. Further, prior to the enactment 
of Chapter 81, the person, in whose name the property was taxed, was entitled 
to three ye:~rs in which to redeem, and was entitled to a ninety day notice of 
the expiration of the period of redemption. The enactment of Chapter 81 of 
the Acts of the 45th Extra Session and the suspension of any of the provisions 
c.f Chapter 348 by said Chapter 81 could not affect any right which had accrued 
to the person having the right of redemption. 

COUNTY OFFICERS: DEPUTY COUNTY CLERKS: ACKNOWLEDGMENTS 
OF HEAL PROPERTY: Deputy clerks are not authorized to take acknowl
edgments of deeds of conveyance of real property, or other instruments in 
writing. 
August 23, 1934. Hon. C. L. Beswick, Representatire, StockZJOrt, Iowa: Your 

question of the 13th inst., is as follows: 
"Has the deputy clerk of the district court authority to take acknowledgmen-ts 

of conveyances of real property?" 
Section 5242 provides as follows: 
"5242. Powers and duties. Each deputy, assistant, and clerk shall perform 
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such uutie3 as may be assigned to him or her by the officer making the ap
[Alintment, and tit;ri,J~; ilie aLse;Jce or clisalJilHy of his principal, the deputy 
<H deputie3 s_:all ver.orm the duties of such principal, except a deputy super
inteadent of schools slwll not perform the duties of his or her principal in 
\ isiiing scuuols or he~r,ng apj;eals." 

The1e is nothing in this se2tion that amhorizeJ the deputy clerk to take 
acknowledgments to conveyances of real pror;erty. 

We next turn to Section 1215, with relation to the aclministration of oaths, 
which in so far as it is material is as follows: 

"General authority. The tollowing officers are empowered to administer 
oath3 and to Lke affirmations: * * * * 

3. Clerks and deputy clerks of the supreme, district, superior, police, and 
municipal courts." 

Section 10085 of the 1931 Cole of Iowa is as follows: 
"Acknowledgments within state. The acknowleJgment of any deed, convey

ance, or other instrument in writing by which real esLlte in this state is con
veyecl or incumllered, if nude within this state, must be before some c;Jurt 
having a seal, or some judge or clerk thereof, or some county auditor, or justice 
ol the peace within the county, or not:uy pulllic within the -2ounty of his 
appointment or in an adjoining county in which he has filed with the clerk 
oi the llistri2t court a certified copy of his certiflcate oi appointment. Each of 
the officers above named is authorized to take and certify acknowledgments 
of all written instruments, authorized or required by law to be acknowledged." 

You will note it provicles that acknowledgments of deeds, conveyances, and 
other inst1 uments in writing lly which real estate in this state is conveyed or 
incumbered, if made within this state, must be b2fore certain officers nam2d in 
tl!e section, and deputy clerks are not included therein. 

Section 277 of the Code of 1873 was somewhat broader than this section. It 
proviueli, in part, as follows: 

"'l'he following officers are authorized to administer oaths and take and 
eertify acknowletlgments of instruments in writing." 

Thereafter, the section enumerated among others, e_~cll deputy clerk of the 
district :mel circuit courts. 

Long vs. Schee, s·G Iowa, 619. 
Hilpire vs. Claude, 109 Iowa, 159. 

The Supreme Court decisions holding that the deputy clerk hall le,;al 
authority to take and certify acknowledgments were rendered at a time when 
the statutes were different from those in effect at the present time. In view of 
the language of the statutes, we are of the opinion deputy clerkR are not author
ized to take acknowledgments of deeds of conveyance or other instruments in 
writing. 

SALES TAX: ALLOCATION OF PROCEEDS: BOARD Ql;' ASSESSMEi\''1' 
AND HEVIEW: "It is the opinion of this Department that it is the duty 
of the State Board of Assessment and Review, under the provisions of Chap
ter 82, Laws of the 45th General Assembly in Extraordinary Session, to 
eliminate the last half of the 1933 state levy, payable in 1934, and to allocate 
from said collected and anticipated sum of $8,000,000.00 the sum of $3,230,000.00 
for the purpose of such elimination." 
August 23, 1934. State Bow·fl of Assessment anrl neviL'W, Des Moines, Iowa: 
have your letter of August 23rd, in which you request an opinion from this 

Department upon the following proposition: 
"Your opinion is requeflteu upon the questions hereinafter set forth. 
"Preliminary thereto, please lle advised that it is anticipated lly this Board 

that taxes on the gross receivts from retail sales as defined and provided in 
Chapter 82, laws of the 45th General Assembly, Extraordinary Session, will 
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have been collected in an amount equal to or in excess of eight million 
( $8,000,000.00) dollars by December 31, 1934. Of this amount spedfic allocJ.
tions are made by the act, as follo"·s: 

1. Three per cent for administrative and colleetion expense. 
2. $3,000,000.00 for the state emergency relief fund. 
3. On January 1, 1934 (and quarterly thereafter) $1,500,000.00 to pay expenses 

of state government. 

"Assuming such amount to be $8,000,000.00, the sums to be allocJ ted would be: 
1. $ 240,000.00 
2. 3,000,000.00 
3. 1,500,000.00 

Total $4,740,000.00 

"The last half of the 1933 biennial state levy is fixed at $3,230,000.00 by 
Chapter 247 of the 45th General Assembly, Regular Session. Deducting from 
the sum of $8,000,000.00 the above total of $4,740,000.00, :J balance of $3,260,000.00 
would remain. 

1. QUERY: Is it the duty of this Board, under provisions of Chapter 82, 
laws of the 4Gth General Assembly, Extraordinary Session, to eliminate the 
last half of the 1933 state levy, payable in 1934, and to allocate from said 
collected and anticipated sum of $8,000,000.00 the sum of $3,230,000.00 for the 
purpose of such elimination? 

2. QUERY: If your opinion is in the affirmative upon the above question, 
does this Board have full power and authority to prescribe all rules and re~u
Jations necessary and advisable to effectuate such purpose, i. e., the elimination 
of the second half of the 1933 state levy?" 

In answer to your first query as to the duties of your Board, under provisiorw 
of Chapter 82, Laws of the Forty-fifth Genenl Assembly in Extraordinary Ses
sion, in eliminating the last half of the 1933 state levy, payable in 1934, and 
allocate from said collected and anticipated sum of $8,000,000.00 the sum of 
$3,230,000.00 for the purpose of such elimination, we wish to cal_! your attention 
to the following provisions of said act: 

The first clause of the title to Chapter 82 of the Acts of the Forty-fifth General 
Assembly in Extraordinary Session reads as follows: 

"An act to equalize taxation and Tcplace in part the tax on property." 
The title to said act also includes this clause: 
"to repeal the provisions of Chapter two hundrerl forty-seven ( 24 7), Ad l of 

the Forty-fifth General Assembly, insofar as in conflict with the provisions 
of this act." 

Section 2 of Chapter 82 of the Acts of the Forty-fifth General Assembly in 
Extraordinary Session is as follows: 

"This act shall be known as the 'property relief act,' and shall have for its 
purpose the tliTcrt 1"CJJlacernent of taxes already 1evir1l or to be levied on prop
erty to the extent of the net revenue obtained from the taxes irhposed herein, 
which shall be apportioned back to the credit of individual taxpayers on the 
basis of the assessed valuation of taxallle property as provided in division VI 
of this act." 

The title and Section 2 of sairl act clearly show that it was the Legislative 
intention th::.t tire levy for state purposes, to he collected during the year 1934, 
should be repla~ed as money was available to replace the same from the reve
nues derived from the provisions of this act. 

In the allocation of the revenues derived from the enforcement of this act, 
it is mandatory on your Board to first set aside 3% of said fund and to transfer 
said 3% to the general fund of the state as the same is collected, for the purpose 
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Gf defraying the expenses in connection with the administration of said act. 
The next sum, which must be apportionecl and set aside by your Board during, 
the year 1!!34 only, is a fund to be known as the "State Emergency Relief 
Fund," which fund shall be in the total amount of $3,000,000.00. The next 
allocation that slnll be made by your Board is on January 1, 1935, and quarterly 
thereafter your Board shall set aside and cause to be paid into the general fund 
or the state .from the balance of said special tax fund a sum of not to exceed 
$1,500,000~00 quarterly, which, together with other state revenues expendable 
for such purposes, shall be for the purpose of defraying the general expense of 
the state government for the current calendar year, as authorized and appro
priated for by the General Assembly. When the above three sums can be 
allocated and transferred by your Board, in accordance with Paragraphs 1, 
2 and 3 of Section 61 of said act, then it is also mandatory on your Board to 
comply with Paragraph 4 of Section 61 of said act, which is as follows, to-wit: 

"4. The balance of said fund, after the provisions of paragraphs one ( 1), 
two (2) and three (3) hereof have been complier! with and any sums payable 
thereunder anticipated and set aside, shall be distributed from time to time 
upon order of the board in accordance with the provisions of this act, on war
rants drawn by the Comptroller upon direction of the board, and made payable 
to the county treasurer of the several counties of the state." 

A careful scrutiny of the above quoted sections of said act cle:uly shows 
that it was the intention of the Legislature to have the proceeds from said 
sales tax apply as a replacement of taxes already levied, as well as taxes to be 
levied in the future. Further, it was the apparent intent of the Legislature 
to have 3% of the tax so collected first set aside for administrative expense ann 
to have the next $3,000,000.00 collected set aside for emergency relief for tlu 
year 1934, and that $1,500,000.00 of the sales tax collected in 1934 should be 
set aside on January 1, 1935, for the defraying of the expenses of the state 
government for the first quarter of the year 1935, and that quarterly thereafter 
a similar sum of $1,500,000.00 should be set aside for the payment of the ex
penses of the state· government. All sums over and above these amounts are 
to be allocated and distributed to the taxpayers of the several counties of the 
state. In other words, after the Board has set aside the 3% for administrative 
expenses and the Emergency Relief Fund of $3,000,000.00 and made provision 
for the allocation of the first quarter's state expense for 1935, the balance, if 
any, should be applied as a replacement of taxes already levied. The only state 
taxes already levied and uncollected are the second half of said state tax levy, 
which must be paid before October 1, 1934. 

After setting aside the 3% for administrative expenses and the $3,000,000.00 
for emergency relief and making provision for setting aside the $1,500,000.00 
oil January 1, 1935, you state that you will have a surplus from the 1934 col
lections of at least $3,260,000.00. The question now arises as to what disposition 
your Board shall make with respect to this surplus of $3,260,000.00, which you 
will have collect~d during the year 1934. 

There can be no question but that this surplus must be used as a direct re
placement of property tax levies. The only question that can ·possibly arise is 
as to whether this surplus should be used for the purpose of eliminating the 
second half of the state levy made in 1933 and payable in 1934, or as to whether 
or not the surplus should be aiiocated back to the counties, under the provisions 
of Section 62 of said act. 

Paragraph 2 of Section 62 of said act specificaiiy states and provides that 
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the allocation back to the counties of any surplus, after the provisions of Para
graphs 1, 2 and 3 of Section 61 have been complied with, shall not be made until 
August 1, 1935. Paragraph 2 of Section 62 of said act reads as follows: 

"2. On August 1, 1935, and annually thereafter, the bo:ud shall certify to 
the county treasurer of each county in the state, the total amount of the money 
which has been apportioned and/or is then apportion:~ble to that county." 

Therefore, under the provisions of Paragraph 2 of Section 621 this appor
tionment back to the counties could not he made until August 1, 19i15. Taxe3 
collected for the state in any year should be legally applic-able to the expenditure 
by the state during that year, unless there is a Legislative prohibition against 
such use. There appears to be no Legislative prohibition against the use of this 
surplus as a replacement of the second half of the 1933 state tax levy due, pay
able and collectible before October 1, 1934. There would be little sense or reason 
in the state holding this surplus, which would eliminate the second half of 
the state levy payable in 1934, until August 1, 1935, before using it as a replace
ment of taxes already leviert. This act specifically authorizes your Board to 
use the proceerts of this new tax as a replacement of taxes already levied, as well 
as taxes to be levied. 

Therefore, in answer to your first query, it is the opinion of this Department 
that it is the duty of the State Board of Assessment and Review, under the 
provisions of Chapter 82, Laws of the Forty-fifth General Assembly in Extra
ordinary Session, to eliminate the last half of the 1933 state levy, payable in 
1934, and to allocate from said collected and anticipated sum of $8,000,000.00 
the sum of $3;230,000.00 for the purpose of such elimination. 

Your second query is as follows: 
"If your opinion is in the affirmative upon the above question, does this 

board have full power and authority to prescribe all rules and regulations 
necessary and advisable to effectuate such purpose, i. c., the elimination of 
the seconrt half of the 1933 state levy?" 

The answer to your second query is contained in Section 53 of Chapter S2 of 
the Laws of the Forty-fifth General Assembly in Extraordinary Session, which 
section is as follows, to-wit: 

"Sec. 53. Powers and ctuties. 1. The board shall have the power and author
ity to prescribe all rules and regulations not inconsistent with the provisions 
of this act, necessary and advisable for its detailed administration and to 
effectuate its purposes. 

"2. The board may, for administrative pur11oses, divide the state into dis
tricts, provided that in no case shall a county be divirted in forming a clistrict." 

Therefore, in answer to your second query, it is the 011inion of this DcJlart
ment that the State Board of Assessment and Review does have fnl! power and 
authority to prescribe all rules and regulations necessary and advisable, not 
inconsistent with the provisions of said aet, to effectuate the elimination of 
the second half of the 1933 state levy. 

SALES TAX PROCEE'DS: STATE BOARD OF ASSESS:VlENT AND REVIEW: 
ELIMINATION OF ENTIRE STATE LEVY: "It is, therefore, the opinion 
of this Department that it is the duty of the State Board of Assessment and 
Review to eliminate entirely the levy for general state purposes provided for 
in said Chapter 247, Laws of the 45th General Assembly, Regular Session." 
August 24, 1934. State Board of Assessment anrl Review, Des Moines, !01ca: 

We have your written request of August 23rd for an opinion from this Depart
ment on the following proposition: 

"Your opinion is requested upon the question hereinafter submitted. 
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"It is provided by Section 61 of Chapter 82, Laws of the -45th General Assem
bly, Extraorctinary Session, that this Board shall on .January 1, 1935, and 
quarterly thereafter, set aside from the tax revenues raisect anct to be raised 
under the provisions of saict chapter, the sum of $1,500,000.00 to p:1y all items 
of general expense of the calendar year as authorized anct appropriated for by 
the general assembly, and said section further provides that if the sum to be 
so set aside, 'together witll other state revenues expendable for such purposes, 
is insufficient to pay all of said items of general expense for said year, a levy 
and certification shall be made by the Bo:trd under the provisions of sections 
seventy-one hundred eighty-two (7182) and seventy-one hundred eighty-three 
(7183), Code, 1931. 

"Provided further, that commencing with the 1934 state tax levy the Board 
in making such levy and certification * * * shall take into consideration the 
anticipated amount of quarterly payments to be made as provided herein for 
the next ensuing calendar year, and shall reduce accordingly the levy and cer-
tification by such amount so anticipated. · 

"The provisions of Chapter 247, Acts of the Forty-fifth General Assembly are 
hereby repealed insofar as they conflict with the provisions of this act.' 

"Chapter 247, laws of the 45th General Assembly, Regular Session, fixes the 
amount of revenue for general state purposes to be provided by the state levy· 
of 1934, at $6,460,000.00, said levy to be made as provided for in Sections 7182 
and 7183 before mentioned. 

"This Board anticipates that the revenues to be derived from the SJJO·~hl taxes 
provided for in said Chapter 8'2, 45th General Assembly, Extraordinary Session, 
will be amply sufficient to permit elimination of the entire 'state levy' for 1934, 
payable in 1935. 

"QUERY: Is it the duty of this Boanl to eliminate entirely the levy for 
general state purposes provided for in said Chapter 247, laws of the 45th General 
Assembly, Regular Session?" 

Chapter 82 of the laws of the Forty-fifth General Assembly in Extraordinary 
Session clearly shows the legislative intent to use the proceeds of the taxes 
collected under and by virtue of said chapter as a direct replacement of general 
property tax levies, in so far as they may be available. The general object of 
this legislative enactment was to use the proceeds of these new taxes as a direct 
replacement of the general property tax levies. From a careful reading of this 
entire act, it is apparent that the Legislature intended that the first replacement 
was to apply to tho levies for state purposes. When the levy for state purposes 
has been replaced, then the proceeds or the balance of said new funds are to 
be allocated hack to the several counties of tho state for the purpose of giving 
each individual taxpayer his proportionate refund on the general property tax 
levies. 

Paragraph 2 of Section 62 of Chapter 82 of the Acts of the Forty-fifth General 
Assembly in Extraordinary Session provides that this allocation hack to tho 
counties for the benefit of the individual taxpayers in the way of refunds on 
their general property levies shall begin on August 1, 1935, and annually there
after. However, it is the general intent of this law that the state levies should 
first be replaced, ·before this allocation is made back to the counties. 

It is, therefor-e, the opinion of this DepJ.rtment that it is the duty of the 
State Board of Assessment and Review to eliminate entirely the levy for gen
eral state purposes provided for in said Chapter 247, Laws of the Forty-fifth 
General Assembly, Regular Session. 

OLD AGE ASSISTANCE ACT: SENATE F'ILE 42 (CHAPTER 19), EXTRA 
SE'SSION, 45TH GENI<~RAL ASSEMBLY: It would not be incompatible to 
serve as county relief chairman and also as a member of the county old age 
assistance board. 
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August 24, 1934. County Attomcy, Jfarslwlltown, Iou·a: This will acknowl
edge receipt of your letter of the thirteenth instant in which you request the 
opinion of this Department on the following question: 

Can one individual hold the position as County Helief Clnirman under Gov
ernor Herring's appointment and at the same time, serve as a member of the 
County Old Age Assistance Board"? 

Please be advised that I have gone over the duties ~fa county relief chairman 
with a county chairman of another county and find nothing in~ompatible. 

Therefore, it would be the opinion of this Deputment that it would not be 
incompatible to serve as county relief chairman and also as a member of the 
county old age assistance board. We are advised that the duties are not similar 
and do not conflict with one another. The test, however, would be based on 
t)le facts as to the duties of the two positions and how they work out. By so . 
doing, the conflicts which would make for incompatibility· or otherwise would 
appear. 

OLD AGE ASSISTANCE ACT: CHAPTER 19, EXTHA SESSION, 45TH GEN
EHAL ASSE.'\lBLY: In the matter under consideration, the commission or 
board ordering said hearing should bear the expense. As nearly as possible, 
Chapter 494 of the 1931 Code of Iowa should be followed as to the general 
principles of evidence. 
August 24, 1934. Old Age Assistance Commission, Des Moines, Iowa: This 

will acknowledge receipt of your letter of the thirty-first ultimo in which you 
request the opinion of this Department on the following question: 

Under the provisions of Section 19, it is possible, when necessary, for the 
state old age assistance commission or a county old age assistance board to 
subpoena and compel the attendance and testimony of witnesses when said 
commission or any of said boards are conducting a hearing relative to the 
granting of old age assistance. 

Is there any statute which would apply in a case of this kind and compel 
the payment of witness fees and mileage to witnesses subpoened to attend a 
hearing under the provisions of said Section 19, old age assistance act? If so, 
who should bear this expense? 

Please be advised that it is the opinion of this Department, if the state old 
age assistance commission orders the hearing, that the expense should be taken 
out of the expense fund of the commission. In the case of a county old age 
assistance board ordering a hearing, the expenEe shoul·1 be part of the county's 
arlministrative expense. 

In the case of a hearing, Chapter 494 of the 1931 Code of Iowa, as nearly as 
poHsible, should be followed as to the general principles of evidence. However, 
iu a case where the hearing is more of an informal nature, it would not be 
necessary to stay within all the confining rules of evidence as in a formal 
hearing in court. Yet the sections of the chapter referred to should be followed 
as nearly as possible in conducting such a hearing. 

OLD AGE ASSISTANCE COMMISSION: CHAPTEH 19, EXTRA SESSION, 
45TH GENERAL ASSEMBLY: A prisoner of a penal institution is not liable 
for the tax under Sections 34 and 35 of the old age assistance act. 
August 24, 1934. Superintendent Old Llge A.ssistnnce Commission, Des Moines, 

Iowa: This will a~knowledge receipt of your letter of the third instant in 
which you request the opinion of this Department on the following question: 

Is a man who has been released from a penal institution as a paroled pris
oner liable for the payment of the $1.00 head tax for 1934 and the $2.00 head 
tax for 1935, under the provisions of Sections 34 an::! 35 of Chapter 19, Acts 
of the Forty-fifth General Assembly in Extraordinary Session? 
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It is the opinion of this Department that such a person is not liable for the 
$1.00 head tax for 1934 nor the $2.00 if his status is the same in the year 1935 
and subsequent years, as he is still a prisoner on parole, which parole might 
be revoked at any time. Such a person is still a prisoner but is outside the 
walls of the penal institution under a very great restriction as to his personal 
liberty. However, he should still be considered an inmate of said penal institu
tion and, as stated above, is not liable for said tax. 

OLD AGE ASSISTANCE CO:\IMISSION: CHAPTER 19, EXTRA SESSION, 
45TH GENERAL ASSEMBLY: The provisions of Section 34 of the act grant 
authority to the employer to collect the current installments of the tax levied 
against the employee only. 
August 24, 1934. Old Age Assistance Commission, Des Jioines. !01ca: This 

will acknowledge receipt of your letter of the tenth instant with enclosure 
of letter from Attorney H. A. Poley of the Northwestern Bell Telephone Com
pany which was forwarded to the Commission by this Department. You request 
the opinion of this Department on the following: 

The Northwestern Bell Telephone Company is the employer of over 3,000 
employees. Attorney Poley states that he construes Section 34 of the old age 
assistance act to mean that the company must deduct the tax from the wages 
of an employee having been in their employ continuously for thirty days or 
more. Where an employee has not been previously employed by the Northwest
ern Bell Telephone Company, and where he has not paid his tax, is the com
pany liable for back taxes? 

It is the opinion of this Department that taxes levied against an individual 
are never canceled and in previous rulings, we have stated that a tax is a lien 
nn real estate owned by the individual. We feel that the provisions of Section 
34 of the act, which are as follows: 

"Any person, firm, association or corporation, including municipal corpora
tions and special charter cities, having in their employ continuously for a period 
of thirty days or more any resident of this state and who is a citizen of the 
United States, and to whom this act applies and who has not paid the tax 
provided for in this section, shall deduct said tax from the earnings of such 
employee and deliver to such employee a receipt for said collection and remit 
same to the treasurer of state, together with a report Hhowing the amount and 
name of the person for whom collected; and the treasurer of Htate shall credit 
said tax as other taxes provided for in this section and act, and report to the 
county treasurer of the county from which such remittance was received, giving 
the name of the employee and the amount of such tax collected; and when said 
report has be3n received bY the county treasurer, he shall credit such person 
on his books with said payment." · 
grant authority to the employer to collect the current installments only of 
the tax levied against his employee. 

We believe that this is as far as the Legislature placed responsibility on the 
employer. 

COUNTY AUDITOR: SUPPORT OF INSANFJ IN STATE HOSPITALS: Some 
counties are i·ndebted to the state for the support of the insane in state hos
pitals. The insane levy pursuant to Section 3603 of the Code is not sufficient 
and the general county fund is also exhausted. May the County Auditor 
issue warrant in payment of such indebtedness? 
August 30, 1934. State Comptroller. Des MoinPs, Io1Nt: We have your request 

for opinion on the ·following proposition: 
"Some counties are indebted to the state for the support of the insane in 

state hospitals. The insane levy pursuant to Section 3603 of the Code is not 
sufficient and the general county fund is also exhauqted. :\lay the County 
Auditor issue warrant in payment of such indebtedness?" 
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Section 3603 of the Code provides for the levying of taxes to meet the expense 
of insane patients cared for in state !'tospitals and also provides that any de
ficiency shall be paid from the general county fund. Because of the mandatory 
reduction in tax levies pursuant to law, these funds may be insufficient to reim
burse for the care of these patients who must be taken care of. 

It is apparent that the otiwr counties of the state should not be called upon 
to bear this burden. The public is entitled to the protection !rom these insane 
and the relatives of the insane are entitled to place them where they will not 
he harmed or do harm. They are at all times entitled to receive help from 
pnblic funds and therefore, come squarely within exception 4 in SEction 5259 

of the Code, which Ee~tion sets out the exceptions to Section G258' of the CoJe. 
It is, therefore, the opinion of this Department that where !Joth the state 

insane fund and the general county fund are exhausted, that the County 
Auditor issue a county warrant on the st2te insane fund in favor oi the 
Treasurer of State in the amount Cue and the s1me be stamped "Unpaid fer 
want of funds," and we suggest this procedure be followed instead of a transfer 
to general revenue. 

It is further the opinion of this Department that such procedure is legal and 
Ia wful and that Section 5258 of the Code will not apply for the reasons above 
stated. 

SCHOOLS: TEXTBOOKS: PRIVATE AND PAROCHIAL SCHOOLS: School 
boards may purchase and lo:m textbooks for use of children or scholars in 
private and parochial schools if authorized by a vote of the school district. 
August 31, 1934. County Attorney, lVaterloo, Iowa: This Department has 

your request for an official opinion upon the following proposition: 
You state in your letter that "the school board at Waterloo is apparently 

very willing to pay for textbooks at public expense for use of school children 
in private and parochial schools in your city. The question, therefore, is, is 
there any plan by which the textbooks for this purpose may be bought by the 
public school board, or by any other, at the expense of the taxpayers." 

Under certain conditions the school board may furnish school books to in
digent children when they are likely to be deprived of the proper benefits of the 
Kchool unless so aided, and the board shall, when directed by a vote of the 
district, purchase and loan books to scholars and shall provide therefor by levy 
nf general fund. See Section 4238 of the Hl31 Colle of Iowa. The object of this 
statute is to assist and aid school children in the pursuit of their Hlucation in 
the element:>ry and secondary schools, and is not for the purpose of aiding or 
assisting any particular school whether public or private. 

Section 5256 of the 1931 Code of Iowa· provides as follows: 
"Money for sectarian purposes. Public money shall not be appropriated, 

given, or loaned by the corporate authorities of anr connty or township, to or 
in favor of any institution, school, association, or object which is under 
pcclesiasti<"al or sectarian management or control." 

Section 5257 of the 1931 Code is as follows: 
"Violations. Any officer of any county, or any deputy or employee of such 

officer, who violates any of the provisions of the two precerling sections, shall 
be guilty of a misdemeanor, and fined not less thar onr hur.dred dollars, nor 
more than five hundred dollars, for each offense." 

It is obvious from the above sections of the Code, that public money cannot 
bP appropriated, given, or loaned by the corponte authorities of any county or 
township for the purpose of favoring any institution, school, association, or 
object which is under ecclesiastical or sectarian management or control. 
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Section 5256 of the 1931 Code of Iowa is a specific prohibition against the 
use of any public moneys by any county or any township for the purpose of 
favoring or assisting any institution, school, association, or object which is 
under ecclesiastical or sectarian management or control. 

No county or township in the State of Iowa could appropriate or furnish 
money for the benefit of aiding or favoring any institution, school, association, 
0r object, which is under ecclesiastical or sectarian management or control. 
However, your question does not deal with the right of a county or a township 
to furnish any assistance but deals primarily with the right of a sd10ol board 
to furnish public school textbooks for the benefit of school children or scholarn 
in the pursuit of an elementary or secondary education. 

Your attention is called to the case of Cochran vs. Board of Education, de
cided by the United States Supreme Court on April 28, 1930, and which is re
ported in 281 U. S. at page 370. This case arose in the State of Louisiana. In 
1928, the legislature of Louisiana passed Act No. 100, which provided tlnt the 
severance tax funds and appropriations, as required by the State Constitution, 
should be devoted, "first, to supplying school books to the school children of 
the state." The board of education was directed to provide "school books for 
school children free of cost to such children." Act No. 143 of the Louisiam. 
legislature in 1928 made appropriations in accordance with the above provisions. 
The plaintiff in this case brought an action to enjoin the State Board of Educa
tion and certain officials from expending tax funds for the purchase of free 
school books which were to be used by school children while attending private 
or parochial schools within the state. The opinion of the United States Supreme 
Court was written by Chief Justice Hughes which affirmed the decision of the 
Louisiana Supreme Court in denying the writ of injunction to the plaintiff. 

"One may scan the acts in vain to .ascertain where any money is appropriated 
for the purchase of school books for the use of any church, private, sectarian 
or even public school. The appropriations were made for the specific purpose 
of purchasing school books for the use of the school children of the state, free 
of cost to them. It was for their benefit and the resulting benefit to the state 
that the appropriations were made. True, these children attend son1e school, 
public or private, the latter, sectarian or non-sectarian, and that the books are 
to be furnished them for their use, free of cost, whichever they attend. The 
schools, however, are not the beneficiaries of these appropriations. They obtain 
nothing from them, nor are they relieved of a single obligation, because of 
them. The school children and the state alone are the benefidaries. It is also 
true that the sectarian schools, which some of the children attend, instruct 
their pupils in religion, and books are used for that purpose, but one may 
search diligently the acts, though without result, in an effort to find anything 
to the effect that it is the purpose of the state to furnish religious books for 
the use of such children. What the statutes contemplate is that the same books 
that are furnished children attending public schools shall be furnished children 
attending private schools. This is the only practical way of interpreting and 
executing the statutes, and this is what the state board of education is doing. 
Among these books, naturally, none is to be expected, adapted to religious 
instruction." 

In commenting upon the above decision, Chief Justice Hughes stated as fol
lows: 

"Viewing the statute as having the effect thus attributed to it, we cannot 
doubt that the taxing power of the state is exerted for a public purpose. The 
legislation does not segregate private schools, or their pupils, as its beneficiaries 
or attempt to interfere with any matters of exclusively private concern. Its 
interest is education, broadly; its method, comprehensive. Individual interests 
are aided only as the common interest is safeguarded." 
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F'rom a perusal of the above decision of the highest court, it is apparent that 
Section 4238 of the 1931 Code of Iowa does not limit the furnishing of public 
school textbooks to children or scholars who are in attendance in public schools 
only. The Iowa statute above referred to, states that school boards "may fur
nish school books to indigent children when they are likely to be deprived of 
the proper benefits of the school, unless so aided; and shall, when directed by 
a vote of the district, purchase and loan books to scholars and shall provide 
therefor by levy of general fund." It will be noted that our st:ttute in the first 
in~tance uses the words, "indigent children," and in the second instan·~e uses 
the word, "scholars." This statute is of general application and does authorize 
under certain conditions, school boards to furnish school books to indigent 
children, and upon a vote of the district to purchase and loan books to scholars. 
The object of this st~ tute is to assist school children and scholars in the primary 
and secondary schools of the state in securing an education. However, this 
statute does not authorize sectarian, ecclesiastical, or religious bool<s to be 
furnished to school children at the public expenEe. But, on the other hand, it 
does authorize school boards to finnish public school textbooks to school chil
dren and scholars pursuing elementary or secondary education. 

If the school bo:trd desires to furnish free textbooks to s~hool children and· 
scholars, it must first receive authorization by a vote of the school district. If 
such an election were held and the majority of the electors of the school district 
vote in favor of furnishing free textbooks to school children or scholars, as 
above outlined, then the board would be authorizer! to purchase said textbooks 
and to loan them to the school children or the scholars, whether the sdwol 
children or scholars were ·pursuing their education in a public or a private or a 
sectarian school. These textbooks would always remain the property of the 
school board but the school children or scholars would be entitled to the free 
use of the same while pursuing their education. 

LIQUOR CONTROL COMMISSION: INSURANCE COVERING STOCf\: CON
TINGENT F'UND: "In view of the section just quoted, it is the opinion of 
this office that any loss caused by fire, storm, theft or unavoidable cause is 
replaced as provided in said section, and is paid for out of the contingent 
fund." 
August 31, 1934. Slate Comptroller, Des llloines, I01w: We acknowledge 

receipt of your letter of August 15th, in which you ask for an opinion on the 
following: 

"The Iowa Liquor Control Commission has filed claims with this department 
for various insurance companies for premium on insurance covering stock of 
liquor stores in the various towns. The policies are for fire, tornado, etc., antl 
seem to be in reasonable amounts. 

"The question we wish decided is whether or not we should pJy the premium 
from the funds available of the Liquor Control Commission, or· should the 
claims be refused and any loss from fire, tornado, etc., in a1iy liquor store te 
paid from the providential contingent fund." 

Section 7 of Chapter 24 of the Acts of the F'orty-fifth Extraordinary Session 
provides the functions, duties and powers of the Liquor Commission. At no 
place in tint se~tion is there any authority conferred on the Commission to 
take out insurance on fixtures and storks of merchandise, consisting of liquors 
anrl belonging to the State of Iowa. In fact, there is no provision in Chapter 
24 which !!;rants such authority. For that reason, we must look to the general 
Lnvs of the state for Uw purpose. of determining what authority the different 
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Boards or Commissions have with referu1ee to purchasing insurance on the 
buildings or equipment under their jurisdiction. Section 28'6 of the Code of 
I93I is as follows: 

"286. Contingent fund. A contingent fund set apart for the use of the 
executive council may be expended for the purpose of paying the expenses of 
suppressing any insurrection or riot, actual, or threatened, when state aid 
has been rendered by order of the governor, and for repairing, rebuilding, or 
restoring any state -property injured, destroyed, or lost by fire, storm, theft, 
or unavoidable cause, and for no other purpose whatever." 

In view of the section just quoted, it is the opinion of this office that. any 
loss caused by fire, storm, theft or unavoidable cause is replaced as provided 
in said section, and is paid for out of the contingent fund. It is the further 
opinion of this Department that the Liquor Control Commission does not have 
authority to enter into contracts for insurance on the fixtures or merchandise 
under its jurisdiction, and that you, as the Comptroller, have no authority to 
allow or pay claims of insurance companies for said insurance. 

MUNICIPALITIES: INVESTMENT OF PUBLIC FUNDS IN REVENUE BONDS 
FOR PUBLIC IMPROVEMENTS: Cities and towns may not invest publi·~ 
funds or issue revenue bonds to pay for the construction, operation, etc., of 
public improvements as outlined in Chapter ll1, Acts of 45th General Assem
bly as amended by Chapter 71, Acts of 45th General Assembly, Extra Session, 
such as swimming pool, sewage disposal plant, golf course, etc. 
September 6, 1934. Des ]J[oines Park Board, Des JJfoines, Io1ca: We have 

your· favor of the 30th ult., in which you state that the Federal Works Adminis
tration has under consideration your application for a loan and grant totalling 
$91,000.00, for the construction of a swimming pod! in one of your parks and 
that you propose to secure the loan by the issuance of revenue bonds authorized 
I.Jy Chapter Ill of the Acts of the. Forty-fifth General Assembly as amended by 
Chapter 71 of the Acts of the Forty-fifth General Assembly in extra session. 
You state that the city has accumulated something in excess of $100,000 in 
cemetery funds under authority of Section 6579 of the Code of Iowa, which 
are referred to as the Permanent Cemetery Maintenance Funds. Your question 
is whether or not this permanent maintenance fund may be invested in the 
revenue bonds above referred to. 

Chapter Ill of the Acts of the F'orty-fifth General Assembly is an act to 
authorize cities and towns to construct, own, equip, operate, maintain and im
prove works for the disposal of sewage and garbage, and to authorize cities and 
towns to issue revenue bonds payable solely from the revenue of such works. 
Said chapter was amended by Chapter 71 of the Acts of the Forty-fifth General 
A::;sembly in extra session to include swimming pools and golf courses. Said 
chapters authorize such cities and towns "to issue revenue bonds to pay the 
cost of such improvement to be financed only through the federal government 
or an agency thereof as hereinafter provided." 

Section 5, ·of ·said -Chapter ll1, as amended, provides that cities and towns 
are authorized to borrow money from the federal government or any agency 
thereof for the purpose of constructing and operating said improvements. As 
evidence of such loan such city or town may issue its bonds payable solely and 
only from the revenue derived from such improvement. Bonds issued under the 
provisions of this act are declared to be negotiable instruments, shall be 
executed by the mayor and clerk of the municipality and shall be sealed with 
the corporate seal of the municipality. The principal and interest of said 
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bonds shall .}Je payable solely and only from the spe~ial fund herein provided 
for such payment and said bonds shall not in any respect be a general obliga
tion of such city or town, nor shall they be payable in any manner by taxation, 
nor shall the municipality be in any manner liable by reason of the eHnings 
being insufficient to pay said bonds. 

Section 6579 of the 1931 Code of Iowa is as follows: 
"Fund for cemeteries. Every such city shall have power to create a fund 

from tax levies heretofore or hereafter authorized for cemeteries or from the 
sale ·Of lots in cemeteries, or from other sources, including bequests or tlona· 
tions for the permanent maintenance of cemeteries, and the fund thus createtl 
shall not be used for any other purpose; and the city council shall have author
ity to cause such accumulations to be invested in bonds of the United StateR, 
or in municipal bonds or certificates, or other evidence of indebtedness issuPd 
by. authority of and according to law of this or any other sta•e, when such 
bonds are at or above par." 

You will note from this section that the city council shall have authority 
to cause such permanent maintenance fund to be invested in ( 1) bonds of the 
United States, (2) municipal bonds or certificates, or ( 3) other evidence of 
indebtedness issued by authority of and according to law of this or any other 
state. Investment in the above described bonds is subject to the further provi
sion that such bonds must be at par or above. This section clearly is ample 
authority for the investment of such funds in municipal bonds or other ~vi
deuces of indebtedness issued by authority of and according to the law of this 
state. 

"Laws in many states authorize the issuance of bonds to pay for public im
provements and such bonds are generally payable only from S!J€2ial as-;essrneats 
on property benefited as they are collected from time to time. These bonds 
have been held to be constitutional." 

·McQuillin on Municipal Corporations, 2nd Edition, Section 2428. 
Section 5, of Chapter 111, of the Acts of· the Forty-filth General Assembly 

provides that bonds issued under the provisions of said chapter are to be de
clared negotiable instruments, shall be executed by the Mayor and clerk, and 
sealed with the corporate seal of the municipality. Su~h instruments, though 
not general obligations of the city, are referred to in said legislation as bonds 
and are issued and held out as such. The question then arises, are they munic
ipal bonds within the contemplation of Section 6579 of the Code, which provides 
that funds known as permanent cemetery maintenance funds may be invested 
in municipal bonds. So far as we have been able to discover, the Supreme 
Court of this State has not passed upon this specific question. It would be 
impossible for anyone to say in advance what the holding of our own Supreme 
Court will be on this question if it is presented. 

"According to the great weight of authority, a municipality or other political 
subdivision does not create an indebtedness or liability within the meaning 
of a constitutional or a statutory debt limitation by purchasing property to he 
paid for wholly out of the income or revenue to be derived from the property 
purchased." 

72 A. L. R., 688; 
Johnson vs. Stewart (Iowa), 226 N. W., 164. 

Briefly stated, a somewhat difficult question which arises here is whether 
or not a special revenue bond, such as is contemplated, is a municipal bond 
within the contemplation of Section 6579. There wouhl seem to be very good 
reason for holding that it is such a municipal bond, but there is also authority 
to the contrary. The case of State vs. Claussen, 40 Washington, 95, 82 Pac., 
187, and 74 Washington, 17,-·_being authority for the proposition that such. a 
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special revenue bond is not a municipal bond within the contemplation of 
such statutes as Section 6579. 

Confronted by these decisions from another state, which are not binding on 
the courts of this state but are somewhat persuasive, we would not wish to 
express it as our definite opinion that such an investment of your cemetery 
funds as is contemplated, is justified under Section 6579 of the Code. 

SCHOOL BOARD DIRECTOR: RESIGNATION BECAUSE OF PLEA OF EM
BEZZLEl\iENT: "A plea of embezzlement and abstraction in the Federal 
Court, the same being a violation of Section 592, Title 12, U. S. C. A., con
stitutes an infamous crime and under Section 4216-c29 of the 1931 Code of 
Iowa entitled "Vacancies," conviction of an infamous crime is cause for 
removal from office and constitutes a vacancy in the office held by him. 
September 10, 1934. County Attorn e)/, Cre1ston, Iowa: This will acknowledge 

receipt of copy of letter which you addressed to this Department under date of 
July 28th and the original of which has apparently been lost or mislaid. 

You desire the opinion of this Department as to whether or not one Glenn 
Bacon, an active member of the school bo:trd of Lorimor, Iowa, should resign 
or be discharged from his membership on the school board by virtue of the 
fact that he entered a plea of guilty to embezzlement and abstraction in the 
Federal Court, the same being a violation of Section 592, Title 12, U. S. C. A. 
as follows: 

"Section 592, Title 12, U. S. Code Annotated. Any Federal reserve agent, 
or any agent or employee of sueh Federal reserve agent, or of the Federal 
Heserve Boar<l, who embezzles, abstracts, or willfully misapplies any moneys, 
funds, or securities intrusted to his care, or issues or puts in circulation any 
Federal reserve notes, shall be guilty of a misdemeanor and upon conviction 
in any district court of the United States shall be fined not more than $5,000.00 
or imprisoned for not more than five years, or both, in the discretion of the 
court. R. S. 5209. · 

The only Iowa statute relevant or material to your inquiry is Section 421G
c29 of the Code of Iowa entitled, "Vacancies," as follows: 

"Failure to qualify within the time prescribed by law; the incumbent ceasing 
to be a resident of the district or subdistrict; the resignation or death of in
cum bent or of the officer-elect; the removal of the incumbent from, or forfeiture 
of, his office, or the decision of a competent tribunal declaring his office va·~ant; 
the conviction of incumbent of an infamous crime or of any public offense 
involving the violation of his O!lth of office, siiJII constitute a vacancy." 

It will be unnecessary to determine whether or not the person inquired about 
has committed any public offense involving the violation of his oath of office 
a:o; required by Section 1054 if it should be determined that he entered a plea 
of guilty to an infamous crime as set forth in your letter. There is a division 
of legal thought in the United States as to what constitutes an infamous crime 
and the same is briefly and succinctly set forth in 16 Corpus Juris Section 11, 
Paragraph 6, entitled "Infamous Crimes," as follows: 

"An 'infamous' crime is one which works infamy in the person who commit:o; 
it. At common law it was one which involved moral turpitude and which 
rendered the party convicted thereof incompetent as a witness. The old test, 
which was the character of the crime rather than the nature of the punish
ment infiicted, has been adopte<l to some extent in the United States. The 
modern view, however, is tint the question is determined by the nature of the 
punishment, and not by the character of the crime, and that any crime is 
infamous that is punishable by death or by imprisonment, with or without 
hard labor, in a :o;tate prison. The decision turns not upon the punishment 
actually infiictell, but upon the punishment which the court is authorized to 
impose." 
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In sub-note 7 to Section 11, Paragraph 6, above quoted, the following citation 
may be found: 

"In the 1ifth amendment of the United States constitution providing that 
'no person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury,' an 'infamous crime' 
means a crime punishable by imprisonment in the st:lte prison or penitentiary, 
with or without hard labor; and in determining whether the crime is infamous, 
the question is whether it is one for which the statute authorizes the court to 
award an infamous punishment, and not whether the punishment ultimately 
awarded is an infamous one. Bannon vs. U. S., 156 U. S. 464, 15 S. Ct. 467, 
39 L. eel. 494; In re Claasen, 140 U. S. 200, 11 S. Ct. 735, 35 L. ed. 409; Mackin 
vs. U. S., 117 U. S. 348, 6 S. Ct. 777, 29 L. ed. 909; ." 

Under the old test referred to in the citation from Corpus Juris, the author
ities cited thereunder have application to those cases wherein a witness is cross
examined as to the commission of former infamous crimes such as would dis
qualify him from testifying and in the application of the rule in those rase~; 

the nature of the crime therein and not the punishment has been the test. 
In the only Iowa case which we have been able to find as bearing upon the 

question reference is made to the civil case of Palmer vs. C. A. & M. Ry. Co., 
113 Iowa 442. 

The application for the old test rule not being involved in the request for 
the instant opinion by virtue of the fact that the modern view is supported 
by the greater weight of authority and recognized by the Supreme Court of 
Iowa in the above case, this Department is of the ·opinion that the crime com
mitted and referred to in your letter is an infamous crime under the law. 

SALES TAX: SALES OF MATERIALS TO CONTRACTORS FOR PUBLIC 
PROJECTS: HIGHWAY C0:\1MISSION: "Division 4 (Sections 37 to 51, 
inclusive), of Chapter 82, Acts of 45th E'xtra Session, does not impose a sales 
tax upon materials or articles sold directly to the state, nor does it impose 
a tax when a sale is made to it through a contractor for use in construction 
of a public projed, of which such materials and articles become a component 
part, and where such project is paid for wholly from state funds." 
September 12, 1934. State Board of Assessment anrl Review, Des Moines, Iowa: 

Your letter of August 2nd addressed to Honorable Edward L. O'Connor, Attor
ney General, State House, Des :\Ioines, Iowa, wherein you request an opinion 
"as to whether or not sales of materials or articles made to contractors for 
use in public projects paid for in whole or in p::irt from State funds, are exempt 
from the Iowa Sales Tax," received. 

Answering the above question, we would say: 
Division 4, (Sees. 37 to 51 incl.) of Chapter 82, of the Acts of the Extra 

Session of the Forty-fifth General Assembly of Iowa, does not impose a sales 
tax upon materials or articles sold directly to the State, nor, does it impose a 
tax when a sale is made to it through a contractor for use in the construction 
of a public project of which such materials and articles become a component 
part, and where such project is paid for wholly from State funds. Neither 
does it impose such sales tax upon m1terials and articles purchased through 
a contractor for use in the construction of a public project where such materials 
and articles become a component part thereof and State funds are advanced 
for the payment of the cost of such project and the State is thereafter reim
bursed from funds granted for Ruch payment, of such project, by the Federal 
Government. 

This Department has preparerl blanks which it believes will furnish a satis-
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factory metltotl of handlinp; this exemption or immunity as the same atlp!ies to 
Highway Projects, and attacl:e3 the same hereto. 

No. 1. Certificate of Highway Commission as to estimates of materials to 
be used in a project paid for wholly from state funds. 

Certificate of Highway Commission as to estinntes of materials to be used 
in a project paid for wholly from state funds and to be repaid by the F'ederal 
government. 

No. 2. Affidavit of contractor as to the securing and use of said materials 
in a project paid for wholly from state funds. 

Affidavit of contractor as to the securing and use of said materials in a 
project paid for wholly from state funds and to be repaid by the Federal 
government. 

No. 3. Affidavit of seller furnishing the same in a project paid for wholly 
from state funds. 

Affidavit of seller furnishing the same in a project paid for wholly from 
state funds and to be repaid by the Federal government. 

The following course is suggested in the use of the same: 
No. 1 will be sent direct from the Highway Commission to your office. The 

original of No. 2 will be sent by the contractor to the seller and duplicate for
warded at the same time to your office. The original of No. 3, together with 
the original forwarded by the contractor attached thereto, will be forwarded 
to your office by the seller furnishing the materials and articles, and duplicate 
sent by him, or it, to the contractor. 

The certificates referred to in the foregoing nny be ch:mged or altered to 
fit the re1uirements of different Departments. 

Project ............... . 
County ............... . 

ESTI:\IATE OF MATEHIALS Rl~QUIRED FOR USE 
IN SAID PUBLIC PHOJECT 

I, ................................ as .............................. of the 
Iowa State Highway Commission, do hereby certify that said Commission on 
the .......... day of. ......................... , 1934, a warded to ............. . 

a contract for the construction of ............................................ . 
on the above described Project, and do hcrelly estimate the materials required 
for said Project as follows: 

I further certify that said Project is a public project, the cost of which will 
be vaid for wholly from state funds . 

.In Witness whereof I have hereunto set my hand this .............. day of 
0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 ., 1934. 

Name. 

Title. 
This estimate is only approximate, and is subject to change during construc

tion of Project. 
(For use in State Projects.) 

Project ............ _ .. . 
County ............... . 

ESTI;\IATE OF MATERIALS REQUIRED FOR USE 
I:--J SAID PUBLIC PHOJECT 

I, .... _ ......... , . . . . . . . . . . . . . . . . . as .............................. of the 
Iowa State Highway Commission, do hereby l'ertify that said Commission on 

-the .......... day of. ......................... , 1!!;]4, a warded to ............ ; . 

a contract for the construction of ............................................. . 
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on the above described Project, and do hereby estimate the materials required 
for said Project as follows: 

I further certify that said Project is a public project, the cost of which will 
be paid for wholly from state funds as authorized by Chapter 70 of the Acts 
of the Extra Session of the 45th General Assembly, and to be repaid by the 
Federal government. · 

In Witness whereof I have hereunto set my hand this .............. day of 
0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 ., 1934. 

Name. 

Title. 
This estimate is only approximate, and is subject to change during construc

tion of Project. 
· (For use in Federal Grant Projects.) 

Project ............... . 
County ............... . 

CONTRACTOR'S AFFIDAVIT AS TO MATERIALS USED IN 
A PUBLIC PROJECT 

STATE OF IOWA, } 
ss. 

COUNTY OF ................ . 
I, ................................ , being first duly sworn, do say that I am 

(If individual, name or employment; if copartnership, name and affiant's offi-

cia! connection; if corporation, official position of affiant and name of cor-
......... , and that said .................................................... . 
!{oration) (Name of person, co-partnership or corporation) 
purchased from ............................................................ . 
the materials or articles at the prices set out in the invoice attached hereto as 
Exhibit "A," which is approved by the Resident Engineer in charge of sairl 
Project, and that said materials or articles were used in the construction of, 
and became a part of said public Project No ....................... , which is 
being paid for wholly from state funds. 

Subscribed and sworn to before me by .................................... . 
this ................ day of. ................................. , 1934. 

Notary Public in and for ~air! County and State. 
The original of this Affidavit should be furnished to the seller aurl one copy 

filed with the Board of AsscsBment anrl Heview at Des l\loines, Iowa. 
(For use in State Projects.) 

Project ............... . 
County ............... . 

CONTRACTOR'S AFFIDAVIT AS TO l\1ATEHIALS USED IN 
A PUBLIC PHOJECT 

STATE OF IOWA, l 
~ ss. 

COUNTY OF ................. j 
I, ................................ , being first duly sworn, do say that I am 

(If individual, name or employment; if copartnership, name and affiant's offi-

cia! connection; if corporation, offic'al position of affiant and name of cor-. 

P~~~t£~~)' and tint said .... (N;~~~. ~f.~~;~~~: .c.~-i1~~tt~~~~i1 i~. ;1; •. ~~~il~~;ti·~~~j · · 
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purchased from .............................................. the materials or 
articles at the prices set out in the invoice attached hereto as Exhibit "A," 
which is approve·! by the Resident Engineer in charge of said Projcd, and 
that said materials or articles were used in the construction of, and bec:une 
a part of said public Project No ..................... , which is being paid for 
wholly from state funds as authorized by Chapter 70 of the Acts of the Extra 
Session of the 45th General Assembly, and to be repaid by the Federal gov
ernment. 

Subscribed and sworn to before me by .................................... . 
this ................ day of. ................................. , 1934. 

Notary Public in and for said Couhty and State. 
(For use in Federal Grant Projects.) 
The original of this Affidavit should be furnished to the seller and one copy 

filed with the Board of Assessment and Review at Des Moines, Iowa. 

Project No ............ . 
County ............... . 

SELLER'S AFFIDAVIT AS TO MATERIALS SOLD AND USED 
IN A PUBLIC PROJECT 

STATE OF IOWA, l 
~ ss. 

COUNTY OF ................. J 
I, ................................ , being first duly sworn, do say that I am 

(If individual, name or employment; if copartnership, name and affiant's offi-

cia! connection; if corporation, official position of affiant and name of cor-
......... , and that said .................................................... . 
poration) (Name of person, co-partnership or corporation) 
purchased and delivered to ................................................. . 
the materials or articles at the prices set out in the invoke attached to the 
affidavit of said contractor as Exhibit "A," which is approved by the Resident 
Engineer in charge of said Project, all of which is hereto attached as Exhibit 
"B"; and that said materials or articles were furnished to said contractor for 
use in, and used in, the construction of, and became a component part of said 
public Project No ..................... , which is being paid for wholly from 
sta tc funds. 

Subscribed and sworn to before me by .................................... . 
this ................ day of .................................. , 1934. 

Notary Public in and for said County and State. 
(F'or usc in State Projects.) 
The original of this Affidavit, with the original Affidavit furnished by con

tractor to seller attached thereto, should be filed with the Board of Assessment 
and Review at Des Moines, Iowa. 

Project No ............ . 
County ................ . 

SELLER'S AFFIDAVIT AS TO MATERIALS SOLD AND USED 
. IN A PUBLIC PROJECT 

STATE OF IOWA, l 
~ss. 

COUNTY OF ................. J 
I, ................................. , being first duly sworn, do say that I am 

(If individual, name or employment; if copartnership, name and affiant's offi-

cia! connection; if corporation, official position of affiant and name of cor-
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......... , and that said .................................................... . 
poration) (Name of person, co-partnership or corporation) 
purchased and delivered to ................................................. . 
the mate;ials or articles at the prices set out in the invoice attached to the 
affidavit of said contractor as Exhibit "A," which is approved by the Resident 
Engineer in charge of said Project, all of which is hereto attached as Exhibit 
"B"; and that said materials or articles were furnished to said contractor foi· 
use in, and used in, the construction of, and became a component part of said 
public Project No ..................... , which is being paid for wholly from 
state funds as authorized by Chapter 70 of the Acts of the Extra Session of 
the 45th General Assembly, and to be repaid by the Federal government. 

Subscribed and sworn to before me by .................................... . 
this ................ day of. ................................. , 1934. 

Notary Public in and for said County and State. 
(For use in Federal Projects.) 
The original of this Affidavit, with the original Affidavit furnished by con

tractor to seller attached thereto, should be filed with the Board of Assessment 
and Heview at Des Moines, Iowa. 

DRUGGISTS-CONTHACEPTIVES: The sale of contraceptiv~s by drng;;ists 
would come within the exception as stated in Section 13195 of the 1831 Code 
of Iowa. 
September 14, 1934. Iozca State Doard Pharmacy Examiners, Des Moines, 

Iowa: Your favor of the lOth inst., addressed to the Attorney General, has 
been referred to me for reply. 

You state the Iowa Pharmacy Examiners would like an opinion from this 
office as to whether or not the sale· of contraceptives by druggists would come 
within the exception as stated in Section 13195 of the 1931 Code of Iowa." 

Section 13190 provides that whoever sells, offers for sale, or gives away or 
has in his possession with intent to sell, loan, or give away, any medicine, 
article, or thing designed or intended for procuring an abortion or preventing 
conception, or advertises the same for sale, shall be guilty of a misdemeanor. 

Section 13195 is as follows: 
"Exceptions-doctors-druggists-artists. Nothing in Sections 1:1190 to 131£·1, 

inclusive, shall be construed to affect teaching in regularly chartered mcdic..tl 
colleges, or the publication or use of standard medical uooks, or the practit c 
of regul:tr practitioners of medicine or druggists in their regular busines0, er 
the possession by artists of models in tho necess:uy line of their art." 

This section provides, in substance, that nothing in Section 13190 shall be 
construe:! to affect the practice of regular practitioners of medicine or drn:;
gists in their regular business. If then, nothing in said Section 13190 shall be 
construed to affect the practice of practitionen; of medicine or druggists in 
their regular business, the exception expressly includes druggists when engaged 
in their regular business. 

COUNTY OFI<'ICEHS: BOARD OF SUPEHVISOllS-REDUCE NUC\iBEn: The 
Board of Supervisors shall submit to the qualified voters of the county at 
any regular election-"shall the proposition to reduce the number of super
visors to three be adopted?" 
September 14, 1934. County Ltttorney, Estherville, Iowa: Your favor of the 

12th inst., addressed to the Attorney General's office, has been referred to me 
for reply. 

You state that a petition signet! by certain elector:,; of your county has lwen 
filed with the Board of Supervisors, requestin;:; that the Board submit to ihc 
voters the proposition to reduce the number of supervisors from five to throe. 
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Your first inquiry relates to Section 4 of Chapter 88, of the Acts of the Forty
fifth General Assembly which is as follows: 

"Sec. 4. When the proposition is voted upon, the qualified electors residing 
in the county and outside of the city, shall vote separately upon the proposition, 
and there shall be cast a majority vote of such electors outside of the city, and 
a majority vote of the qualified electors of the city, before such change shall 
be effective." 

You ask whether this section applies in all cases or whether it is qualifieu 
by Section 3 of said chapter relating to cities with a population of more than 
75,000. 

It is our opinion Section 4 is applicable in all cases and is not limited by 
Section 3 to cities with a population of more than 75,000. 

Section 1 of said chapter amends Section 5107. Section 2 relates to an entirely 
separate section, namely, Section 5108, which it amenus. Sections 3 and 4 are 
separate anu distinct sections of the chapter and we have no reason to say 
that one limits the other any more than we would have reason to say that 
Sections 1 and 2 of said chapter limit each other. The title to this act, which 
is now Chapter 88, states that it is an act to amend Sections 5107 and 5108 -of 
the Code, relating to method of increasing or reducing the number of memter~; 
of boards of supervisors. In other words, it is an act to amenu the two sections, 
and it would appear to have been clearer had the title and the act stated that 
Sections 3 and 4 were to amenu one section or the other or both. It is our 
opinion Sections 3 and 4 of said chapter were intended by the Legislature to 
amend both of said sections of the Code. 

Your second question is whether or not this proposition should be submitted 
at the regular election or whether at a special election called for that particular 
purpose. 

Section 5108 provides that the Board shall submit to the qualified voters of 
the county at any regular election, the question-"shall the proposition to 
reduce the number of supervisors to three be adopted." 

MOTOR VEHICLES: TRAILERS: FEE AND PLATES: Trailers of tess than 
1,000 lb. weight but hauling up to 2 tons of freight is subject to a license fee. 
It is compulsory to have "Distinguishing plates" on small trailers used upon 
the public highways, with the possible exception of such sinal! trailers as 
are used to convey merely the personal baggage of passengers. 
September 14, 1934. Superintendent Motor Vehicle Department, Des Moines, 

Iou·a: We have your letter of August 16th last, with which you enclose a letter 
from Robert Waldburger, Sheriff of Webster County, Iowa, submitting certain 
questions to which you desire an answer. The first question is as follows: 

"Are trailers of less than 1,000 lb. weig-ht but hauling up to two tons of 
freight, subject to a license fee?" 

It is our opinion this question should be answered in the affirmative. 
Section 4920 of the Code provides, in part, as follows: 
"Trailers weighing less than one thousand pounds, or with a lmding- capacity 

of less than one thousand poumls, shall not be subje-~t to a license fee." 
_It is our opinion the Legislature intended by the above provision to exempt 

from the payment of a license fee only trailers weighing less than one thou
sand pounds and with a loading capacity of less than one thousand pounds. 

The second question is as follows: 
"Is it compulsory to have 'distinguishing plates' on small trailers used upon 

the public highway?" 
Section 4867 of the Code, in so far as material to this question, is as follows: 
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"All * * * * small trailers under one thousand pound capacity equipped with 
rubber tires used with pleasure motor vehicles and used for carrying personal 
baggage or effects * * * * arc hereby exempted from the payment of the fees 
in this chapter prescribed but shall not be exempt from the penalties herein 
provided. The department shall furnish on application, free of charge, dis
tinguishing plates for motor vehicles thus exempted and keep a separate record 
thereof." 

Section 4921 of the Code is as follows: 
"4921. Designation of weight and loading capacity. All motor trucks, trailers, 

and motor vehicles used for other than the conveyance of passengers and the 
personal effe~ts of said passengers shall have attached thereto a conspicuous 
metal plate giving the actual weight of the vehicle equipped and weight of 
loading c:~pacity as specified by the manufacturer or maker and no license shall 
be issued until the vehicle is so equipped." 
· It will be noted this section provides that all trailers used for anything other 

than the conveyance of passengers and the personal effects of said p~ssengers, 
s!Jall lnve attached thereto a conspicuous metal plate giving the actu:~l weight 
oi the vehicle, etc. If the small trailer is used to convey the personal effect~ 
uf passengers, it would appe:~r to be within the exception contained in thb 
statute providing for plates giving the weight of the vehicle equipped and 
weight of loading capacity. 

Under these sections, it would appear that if any trailer is exempted fro!h 
carrying "distinguishing plates," it would be merely the small trailer used for 
carrying baggage and personal effects of passengers. Under Section 4867, the 
Department shall furnish on applic:~tion, free of charge, distinguishing plates 
tu such trailers as are exempted by that section. This section does not ex
pressly provide that such trailers shall beJ.r such distinguishing plates, but 
Section 4921 does provide that all trailers used for other than the conveyance 
of passengers and the personal effects of said passengers, shall carry, attached 
thereto, a conspicuous metal plate. 

It is our opinion that it is compulsory to have distinguishing plates on smali 
trailers used on the public highways of this st:tte with the possible exception 
of such small trailers as are used to convey merely the personal baggage and 
effects of passengers. 

MOTOR VEHICLE: SHATTERPROOF GLASS: Construction of Chapter 54, 
Acts of the 45th General Assembly, Extra Session, which relates to motor 
vehicles being licensed and equipped with shatterproof glass. 
September 14, 1934. County Attorney, Port Dodge, !01ca: Your favor of 

August 1st, addressed to the Attorney General, has been referred to me for reply. 
You request a construction of Chapter 54 of the Acts of the Forty-fifth General 

Assembly in Extraordinary Session, and particularly, Sections 1, 2, and 4 
thereof, which are as follows: 

"Section 1. It shall be unlawful after January 1, 1935, to operate on any 
public highway or street, in this state, a motor vehicle registered in the State 
of Iowa, manufactured or assembled after said date, designed or used for the 
purpose of carrying passengers for hire, or designed or used for the purpose 
of carrying school children, unless such vehicle be equipped in all doors, win
dows and windshields with safety glass." 

"Sec. 2. It shall be unlawful after July 1, 1935, to operate on any public 
highway or street in this state, any motor vehicle registered in the State of 
Iowa, manufactured or assembled after said date, designed or used for the 
purpose of carrying passengers, unless such vehicle be equipped in all doors, 
windows, and windshietds with safety glass." 

"Sec. 4. The secretary of state shall maintain a list of approved types of 
glass which conform to the requirements of Section 3 hereof and shall not 



IMPORTANT OPINIONS 693 

issue a license for or relicense any motor vehicle subject to the provisions of 
Section 1 and Section 2 after the effective date of each section unless said 
motor vehicles are equipped as therein provided with such approved type of 
glass." 

Section 1 has reference only to certain motor vehicles manufactured or as
sembled after Janu.try 1, 1935. Section 2 has reference only to certain motor 
vehicles manufactured or assembled after July 1, 1935. Section 4 provides that 
the secretary of state sh11! not issue a license for or relicense any motor vehicle 
subject to the provisions of Sections 1 and 2, after the dates, January 1, 1935, 
and July 1, 1935, respectively. In other words, Section 4 relates only to motor 
vehicles which come within the provisions of Sections 1 and 2 and does not 
apply to motor vehicles designed for the purpose of carrying passengers or de
signed or used for the purpose of carrying school children where such motor 
vehicles were manufactured or assembled prior to the dates referred to in 
Sections 1 and 2. 

LEGAL SERVICE OF NOTICE' TO DEPART: POOR RELIEF: Section 1. 
Chapter 99, 45th General Assembly, provides that notice must be served on 
persons prior to the residences of such person in a county for a period of 
12 months, or legal residence is established. 
September 15, 1934. Overseer of the Poor, Clarion, Iowa: This will acknowl

edge re~eipt of your communication of the 7th inst. asking whether or not it 
is necessary to serve notices each twelve (12) months to prevent families from 
gaining legal settlement. 

You are advised that it is so provided in Section 1 of Chapter 99, Acts of the 
Forty-fifth General Assembly and that you should therefore serve notices prior 
to the residences of such persons in your county for a period of twelve (12) 
months. 

INTOXICATING LIQUOR: LIQUOR CONTROL ACT: Illegal transportation 
and illegal possession are two separate and distinct offenses and are provided 
for in Section 3 of the Iowa Liquor Control Act. Section 84 of the Liquor 
Control Act supersedes Section 1945-a1 of the 1931 Code of Iowa only insofar 
as the same has to do with the penalty for illegal transportation and posses
sion of intoxicating liquor. 
September 15, 1934. County Attorney, Mm·shalltown, Iowa: This will 

acknowledge receipt of your request for an opinion upon the following ques
tions: 

1. Does Section 84 of the Iowa Liquor Control Act supersede to the extent 
of repealing Section 1945-a1 of the 1931 Code of Iowa insofar as the same con
cerns attorney's fees and costs of prosecution? 

2. Under Section 3 of the Iowa Liquor Control Act are there two offenses, 
to-wit, first, illegal possession, and second, illegal transportation, or is there 
only one combined offense of both illegal possession and transportation? 

It m3.y be generally stated in answer to both propositions above th1t the 
Iowa Liquor Control Act provides for the repeal only of such portions of the 
then existing liquor laws as· should be in conflict with the act itself. The gen
eral canon of construction should therefore be that the old liquor laws as 
found in the 1931 Code of Iowa and as amended are still in full force ami effeet 
save only as in irreconcilable conflict with the present liquor control act. 

Section 1945-a1 of the Code of Iowa 1931 providing a penalty for il!eg1! 
transportation of intoxicating liquor to be in a sum not exceedin>; $1,000.00 or 
imprisonment in the county jail not exceeding one year or by both such fine 
and imprisonment and to pay the cost of prosecution including a reasonable 
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attorney's fee to be taxed by the court. Section 3 of the Iowa Liquor Control 
Act makes unlawful transportation a crime and Section 84 declares the penalty 
for such crime to be a fine ot not less than $300.00 nor more than $1,000.00 or 
imprisonment for not less th:m three months nor more th1n one ye:tr or by 
both such fine and imprisonment.. It is therefore evident that Section 84 only 
superseded Section 1945-al as to the nature and extent of the punishment and 
that inasmuch as the provisions of the Iowa Liquor Control Act are silent upon 
the question of p:tyment of costs of prosecution and the taxing of a reasonable 
attorney's fee, the provisions of Section 1945-al have not been superseded and 
are in full force and effect. 

In answer to your second proposition as to whether or not Section 3 of the 
~owa Lic_uor Control Act providing for two separate and distinct offenses, 
to-wit, illegal possession and illegal transportation, we find that part of Section 
3. insofar as the same is material to the question asked is as follows: 

"It shall be unlawful to manufacture for sale, sell, offer or keep for sare, 
possess and/or transport vinous, fermented, spirituous, or alcoholic liquor, etc." 

In view of the plain wording of the statutes it is quite clear to us that the 
two separate and distinct offenses inquired about, to-wit, illegal possession and 
illegal transportation are provided for in Section 3. 

POOR RELIEF: LEGAL RESIDE~CE: Under subsection 3, Section 1, Ch1p
ter 99, laws of the 45th General Assembly, a person may not acquire a legal 
residence in a county if he has been supported by a county even though no 
legal notice, or notice of any kind, has been served upon him. 
September 15, 1934. County Attorney, Knoxville, Iowa: This wjJl acknowl

edge receipt of your favor of the 13th in st. asking for an opinion upon· substan
tially the following statement of facts: 

A family moved from ::\lahaska county to Jasper county March 1, 1932, and 
on March 6, 1933, the family moved to Marion county. The a•1thorities of 
Jasper county continued to furnish the expense of moving the family to Marion 
county and of furnishing assistance to this family from March 6, 1933, the 
date of removal until December, 1933, at which time the head of the family 
secured employment on the CW A. After discontinua'lce of the employm2nt, 
Marion county gave assistance to this family. No notice to depart has been 
served by the authorities of Marion county upon the family and you ask whether 
or not, under the circumstances, the legal settlement is not still in Jasper 
county. 

Your question, we believe, is answered by the following part of an opinion 
issued by this Department under date of July 20, 1934 to C. W. Wolf, Special 
Transient Investigator, at Des Moines. His question was: 

"Can legal settlement be established in a county in twelve months even 
thou~h relief may have been given during this time but no non-resident notice 
Ins been served nor any such attempt made by the county?" 

Our answer being as follows: 
"It is our opinion that a person may not acquire a legal settlement in a 

county if he has been supported by a county, even though no notice has been 
served upon him. See subsection ~ of Section 1, Chapter 99, Laws of the 45th 
General Assembly, which is as follows: 

'Any such person who is an inmate of or is supported by any institution 
whether organized for pecuniary profit or not or any institution supported by 
charitable or public funds in any county in this state or any person who is 
being supported by public fundR shall not acquire a settlement in said county 
unless any such person before becomin~ an inmate thereof or being supported 
thereby has a settlement in said county'." 

It would appear from your Jetter that this family resided in Jasper County 
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for over one ye:u and then removed to Marion County and for approximately 
nine months after such removal the authorities of Jasper County furnisher] 
assistance to this family in Marion County and to that extent recognized the 
family in question as a charge of Jasper County and as lnving obtained legal 
residence in Jasper County. Section 5312 is repealed by Section 2 of Chapter 
!J9 of the laws of the Forty-fifth General Assembly and the following enacted in 
lieu of Section 5:l12 of the 1931 Code of Iowa: 

"A legal settlement once ac('uired shall so remain until such person has 
removed from this state for more th1n one year or has acquired a leg1l settle
ment in some other county or state." 

\Ve are therefore of the opinion th3.t under the circumstances outline:! in your 
letter the family in question obtained a legal settlement in Jasper County anrl 
that such settlement still exists. 

POOR RELIEF: LIABILITY OF COUNT¥ FOR CHILDREN IN IOWA SOL
DIERS' ORPHANS' HO:\TE: County is not liable for payment of expenses 
of children of soldiers, sailors, or marines under Section 3720 of the 1931 
Code of Iowa-in Iowa Soldiers' Orphans' Home. 
September 17, 1934. County A tton1ey. Jlianson. Io1ca: This will acknowledge 

receipt of your communication of the 30th ult. upon the following proposition: 
A veteran of the World \Var, the father of seven (7) children, desires to have 

said chilrlren admitted to the Iowa Solrliers' Orph~ns' Home. If so admitted 
by the Iowa Soldiers' Orphans' Home would Benton county be lilble for the 
support of these chilrlren? 

The law governing the Iowa Soldier's Orphans' Home is contained in Chapter 
18'5 of the 1931 Code of Iowa. Section 3708 relative to admissions to such 
home is as follows: 

"Admissions. Admission to said home shall be granted to resident chilclren 
of the state under eighteen years of age, as follows, giving preference in the 
order named: 

1. Destitute children, and orplnns unable to care for themselves, of soldiers, 
sailors, or marines. 

2. Neglected or dependent children committed thereto by the juvenile court. 
3. Other destitute children." 
The liability of the respective counties from which children lnve been ad

mitted is governed by Section 3720 as follows: 
"Counties liable. E'ach county shall be liable for sums paid by the home in 

support of all its children, other than the children of soldiers, to the extent 
of a sum equal to one-half of the net cost of the support and maintenance of it!> 
children. The sums for which each county is so liable shall be charged to the 
county and collecterl as a part of the taxes due the state, and paid by the county 
at the same time state taxes are paid." · 

It is very plain that Section 3720 makes an exception in the case of c11ildren 
of soldiers and therefore in the particular case referred to in your letter, Benton 
County would not be lhble for the expenses of the care and support of these 
children. 

BEER BILL: CHAPTER 25, EXTRA SESSIO~. 45TH GENERAL ASSEMBLY: 
Is beer, the manufacture, distribution ann sale of which is authorized by 
Chapter 25, Extra Session, 45th General Assembly, intoxic:~ting? The ques
tion presented is a fact question. "Hence, * * * *, the matter of intoxication 
is one of fact and not of law regardless of what bever::tge it may be shown 
that the person had consumed. 
September 17, 1934. County ,1ttm·ncy, 1Vaukon, Iowa: This 'vill acknowledge 

receipt of your request of the twenty-eighth ultimo for the opinion of this De
partment on the following question: 
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Is beer, the manufacture, distribution and sale of which is authorized by 
Chapter 25, Acts of the Forty-fifth General Assembly in Extraordinary Session, 
intoxicating? 

In a previous opinion to the Bureau of L1bor, rendered by this Department 
under date of July 13, 1934, relative to an order sent out by r_,ilway companies 
to employees to the effect that any employee, enga:;ing in the sale o~ intoxicating 
liquor, would lose seniority rights, we pointed out tint the cri;;in 11 beer act, 
1•S contained in Chapter 37, Acts of the Forty-fifth General Assembly, amended 
Section 1923 of the Code, 1931, which sed ion is as follows: 

"1923_ Definition_ The word 'liquor' or the phrase 'intoxicating liquor' when 
used in this title, shall be construed to in·~lude alcohol, brandy, whiskey, rum, 
gin, beer, ale, porter, wine, spirituous, vinous, and malt liquor, and all intoxi
cating liquor whatever_" 

-We also pointed out that -section 1 of Chapter 37, Acts of the F'orty-fifth 
General Assembly, amends Section 1923 in the following respect: 

"Section 1. That section one thousand nine hundred twenty-three (1923) of 
the Code of Iowa, 1931, be and the same is hereby amended by striking the 
period after the word 'whatever' in line six ( 6) thereof and inserting in lieu 
thereof the following: 

'provided, however, that the words 'liquor' or 'intoxicating liquor' wherever 
used in title six of the Code of Iowa, 1D31, sh"ll not be construed to include 
beer, ale, porter, stout, or any other malt liquor containing not more than three 
and two-tenths per centum (3.2%) of alcohol by weight.'" 

And that Chapter 25, Acts of the Forty-fifth General Assembly in Extra
ordinary Session, amends Chapter 37, Acts of the Forty-fifth General Assembly. 
Section 1 of the most recent beer en'lctmcnt is as follows: 

"Section 1. That section one thousand nine Jnmdrerl twenty-three (1023) of 
the Code of Iowa, 1931, be and the same is hereby amended by striking the 
period after the word 'whatever' in line 6 tll8reof and inserting in lieu the 
following: 

'provided, however, that the words 'liquor' or 'intoxicating liquor' wherever 
used in title six (6) of the Code of Iowa, 1931, slnl! not be construed to include 
beer, ale, porter, stout, or any other malt liquor containing not more tha 1 four 
( 4) per centum of alcohol by weight-' " 

The question, as presente•l to us in the opinion just referrc:l to, was for the 
legislative definition and as the Legislature had defined "liquor" an.! "intoxi< at
ing liquor" in Section 1923 of the Code of Iowa, 1931, and this section wa~; 

amended, as set forth above. lly the amendment, beer, ale, porter, stout and 
other malt liquor containing a certain percent:Ige of alcohol is not induderL 
The correct legal answer to the question is readily presented-that the Legis
lature does not, at this time, define beer as intoxic'!ting li<Juor_ 

The question which you have presented raises the point as to whet'H~r or 
not the drinking of this beverage would, in fact, produce iiltoxication, although 
the Legislature does not define beer, at this time, as being intoxicating liquor. 
Sections 1931, 1932, 5027 and 5076 of the 1931 Code of Iowa define intoxication. 
In other words, may a beverage or tonic be intoxic'lting in fact? 

In State vs- Huxford, 47 Iowa 16, the court in quoting states that a In ;id 
instruction is found in Elkin vs. Buschner (Pa.), reported in 16 AtL 102, in 
the following manner: 

"There are degrees of intoxication or drunkenness, as everyone knnwc.. -\ 
man is said to be dead drunk when he is perfectly unconscious-powerless_ He 
iE said to be stupidly drunk when a kind of a stupor comes over him. He is 
said to be staggering drunk wh~n he staggers in walking. He is s 1 id to be 
foolishly drunk when he acts the fool. All these are cases of drunkenness-
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of different degrees of drunkenness. So it is a very common thing to s:1y a 
man is badly intoxicated, and again that he is slightly intoxicated." 

Beer has be2n defined in the Code of Iowa for m.my years c.s intoxicating 
liquor prior to the time it was amended, as cited herein. Numerous cases in 
the Iowa Reports deal with the question of beer being intoxicating, which, of 
course, are based upon Section 1923 of the Code, which formerly defined beer 
as. intoxicating liquor. In these cases, many definitions of intoxication are 
given, which relate to the behwior of a defend1nt accused of being intoxicated 
and cite various tests with reference to the aprearance, the method of speak· 
ing, the question of whether or not the one r.ccused was himself r t the time 
in (juestion, but these cases all were tried under a statute which defined beer 
as intoxicating liquor. 

For a good statement on this question, see 15 Ruling Case L:1w, under the 
,;ubhead, Intoxicating Liquo1·s, Section 142, which provides as follows: 

"Cicler, 'Nem· Beer; etc. While it is generally held th1t the intoxicating 
character of cider must be shown, and this rule has been applied even in the 
case of 'hard cider,' or peach cider containing six per cent of alcohol, the 
contrary view has l.Jeen taken as to both cider and hard cider. Cider has been 
held to come within the term 'spirituous liquor,' although there is authority 
for the view that the question is for the jury; and as to whether it is 'vinous 
liquor,' courts have variously held that it is, that it is not, and that the ques
tion is for the jury. With the growth of prohibition and local option legisla
tion, manufacturers have endeavored to put on the market beverages that will 
be within the l·:1w, and yet be as ne:u the forbidden line as possible; and many 
have also sought to evade the law l.Jy resorting to novel, deceptive and ingenious 
names, such as near beer, hop ale or beer, hop jack, mead, m1.lt mead, extract 
or tonic, pop, rice beer, orange mint, lemon ginger and the like. Whether any 
particular compound or preparation of this class is then within or without the 
statute is a question of fact, to be established by the testimony and determined 
by a jury, and the courts may not say as a matter of law that the presen-2e 
of a certain per cent of alcohol brings the compound within the prohibition, 
or that any particular ingredient does or does not destroy the intoxicating 
influence of the alcohol, or prevent it from ever becoming an intoxicating bev
erage. Of courBe the larger the per cent of alcohol or the more potent the other 
ingredients, the more probably does it fall within or without the statute; but 
in each case the question is one of fad, to be settled as other questions of fart, 
and is a matter for proof, not judicial notice or inference." 

It would be the opinion of this Department, under the present law, that the 
imbibing of any medicine, tonic or beverage, of which one of the ingredientR 
is alcohol, might produee intoxication and evidence, undoubtedly, would l.Je 
admitted by the court to show what the effect was on a person drinking the 
same and that witnesses might testify as to the appeawnce and general belnvior 
of a person even though the particular thing partaken of might not be defined 
by the Legislature as intoxicating liquor. This being true, the jury could 
pass on the fact as to whether or not the person was intoxicated after drinking 
nny medicine, tonic or beverage to excess. Then, the question of intoxie1tion 
would be one of fact upon which the jury could m1ke its findin~. Deer might 
he intoxicating in fact even though it were not so defined by the Le;>;is11ture. 

HANKS AND BA='<KI:"<G: CHARGE ON CHECKS: It is the nractice of most 
r1n!'s in tiP st te to char?;e 10 cents for out of town checks. M'ly the County 
Treasurer nllow such charge on out of town checks deposited by him in his 
designated depository? 
Se'Jteml.Jer 17, 1934. CountJJ "1ttorney, Beclfonl. Iowa: -.,ve have your re1uest 

for opinion on the following proposition: 
"It is the practice of most banl(s in the state today to eharge 10 cents for 
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out of town checks. May the County Treasurer allow such charge on out of 
town checks deposited by him in his designated depository? 

As suggested by you in your letter, this matter, we believe, is covered in our 
opinion of 2\Tay 8th to E. P. 2\Turray, County Attorney of Le Mars, Iowa, and it 
is therefore the opinion of this Department that the County Treasurer cannot 
allow suc_l charges by his depository bank. 

WAREHOUSE RECEIPTS: LIQUOR C0:\1:2\HSSION: A warehouse receipt is 
not known in common parlance as a security so as to fall within the meaning 
of Section 8581-c3, paragraph 1, of the 1931 Code of Iowa. * * * * Bonded 
warehouse 1 eceipts for liquor do not constitute securitiES within the meaning 
of the Iowa Se·~Urities Law. 
September 18, 1934. Superintemlent of Securities, Des Moines. Iotv:t: This 

wjll aclmowledge receipt of your request of recent date for an opinion on the 
question of whether or not warehouse receipts ior liquor stored in government 
!Jom!ed warehouses in Iowa or elsewhere are securities within the meaning 
of Section 8581-c3, Paragraph 1, Code of Iowa, 1931. 

As a basis for such opinion, we aeknowle:lge receipt of sample copies of 
bonded warehouse receipts issued by the ContinentJ.l Distributing Corporation, 
the Associated Distillers Products, the L. L. Harr & Co. Inc., and the Jo D:tviess 
County Distillery, Inc. For the purpose of this opinion, each of the above 
receipts may be said to be practkally identical in form and content. 

Code Section 8581-c3, Paragraph 1, of the 1931 Code of Iowa provides: 
"'Security' shall include any note, stock, treasury stock, bond, debenture, 

evidence· of indebtedness, certificJ.te of interest in an oil, gas, or mining lease, 
collateral trust certificate, pre-organization certificate, pre-organization subscrip
tion, any transferable share, investment contract, or beneficial interest in title 
to property, interest in or under a profit-sharing or participating agreement 
or scheme, or any other instrument commonly known as a security." 

"Securities," as the term is generally used in the Blue Sky Laws, me1ns 
written assurance for the return or payment of money or evidences of indebted
ness. The Iowa statute has addeq several other instruments which shall be 
deemed securities but none of fhese, in our o)linion, includes within its meaning 
a warehouse 1eceipt. A warehouse receipt is not a contract for the payment 
of, nor is it evidence of an obligation to pay, money, but it is a written acknowl
edgment by the warehouseman that he has receivetl and holds goods therein 
described for the person to whom it is issued. Vannet vs. Reily-Herz Automo
bile Co., 42 N. D. 607, 173 N. W. 466. 

The transferee of such a receipt, both under the bw merchant and the uniform 
act, acquires title to the property to which it refers, subject to the agreement 
with the transferor, R. C. L. Vol. 27, Section 24. 

A wareiwuse receipt does not merely represent, therefore, a "beneficial in
terest in title to property" but represents title to certain sredfic goods design1te:l 
in the receipt itself. Thus, in legal contemplation, a transfer of the warehouse 
receipt constitutes a transfer of title to property specified therein. Under thiR 
construction of the legal effect of a warehouse receipt and the transfer thereof, 
such an instrument cannot be said to be a security within the meaning of the 
Iowa Securities Act. This ruling accords with the general proposition that 
a transfer of an instrument which has the effect of transferring title to specific 
property which it represents does not fall within the provisions of the securities 
acts. Glick vs. Daniel, 184 Ark. 576, 42 S. W. (2nd) 1007. 

A warehouse receipt is not known in common parlance as a security so as to 
fall within the meaning of Section 8·581-c3, Paragraph 1, of the 1931 CoJe of 
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Iowa. Although warehouse receipts are frequently used as security for loans in 
the same manner as other documents of title; they are not generally referred to 
~s such when speaking of investment or other speculative securities. 

We therefore conclude that the bonded warehouse reeeipts for liquor above 
enumer&ted do not constitute securities within the meaning of the Io1Ya Se
curities Law. 

:\IUNICIPALITIES: RECOMMENDATIONS ON PUBLIC DlPROVEMENTS TO 
CITY PLAN CO:\JMISSION: SCHOOL BUILDING: No public building shall 
be located or erected or a site therefor obtained, nor shall any permit be 
issued by any department of the municipal government for the erection or 
location thereof, until and unless the design and proposed location of any 
such improvement shall have been submitted to the city plan commission 
and its recommendations obtained. 
September 19, 1934. County Attorney, Ames, Iowa: You submit to this De

partment the following question: 
Is it necessary under Chapter 294-Al, and particularly Section 5829-alO, for 

the school board of the city of Ames, to submit to the City Planning Commis
sion its plans for the location and ere~tion of a school building before deter
mining the location and contracting for the erection of the same on such 
location, or docs Section 5829-alO of the Code refer exclusively to the imnrove
ments that are to be located and constructed by the city council? 

You state that the City of Ames, by its Ordinance No. 407, as embraced in a 
publication of the ordinances of said cit3' known as Revised Ordinances of 
1930 of the City of Ames, Iowa, has provided for and created a City Plan Com
mission. 

Section 5829-alO of the Code is as follows: 
"5829-alO. Recommendations as to improvements. No statuary, memorial, 

or work of art in a public place, and no public building, bridge, viaduct, street 
fixture, public structure or appurtenance, shall be located or erected, or site 
therefor obtained, nor shall any permit be issued by any department of the 
municipal government for the erection or location thereof, until and unless 
the design and proposed location of any such improvement shall have been 
submitted to the city plan commission and its recommendations thereon ob
tained." 

Sub-section F of Ordinance 407, is in substantially the same lan-:iua~e. 
Said Section 5829-alO provides in substance, that no public buildin~ shall be 

located or erected or a site therefor obtained, nor shall any permit be issued 
· by any department of the municipal government for the erection or location 

thereof, until and unless the design and proposed location of any such im
provement shall have been submitted to the city plan commission and its 
recommendations thereon obtained. 

A school building is a public building more important and often more orna
mental than statuary, memorial buildings, and monuments and other works of 
art located in public places. Such buildings serve a very useful pun:oce, as 
do bridges, viaducts, street fixtures, and other public structures. The language 
of the section is. -broad enough to cover all public buildings. There would be 
no logical reason for omitting schoolhouses from the scope of this act, and 
since they are not expressly excluded therefrom and since they are public build
ings which are induded by express language of the statute, we arc of the 
opinion Section 5829-alO and Ordinance 407 include public school buil:lings 
within their scope. 

OLD AGE ASSISTANCE ACT: In the case under consideratio;1, the old age 
pension tax, as it is a special tax, should be paid for said incompetent veteran. 
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September 21, 1934. Old Age Assistance Commission, Des Moines, Iou;a: This 
will acknowledge receipt of your request of recent date for the opinion of this 
Department on the following matter submitted to you by 2\Ir. Dutton Stahl, 
Assistant Trust Officer of the Iowa-Des Moines National Bank and Trust 
Company: 

Andrew Parsons of Des Moines, Iowa. has been arljudged incompetent by the 
district court. He is a veteran of the world war anrt by reason of a service 
connectert disability, was entitled to a compensation from the federal govern
ment. To recei\•e these funds, the Iowa-Des Moines National Bank and Trust 
Company was appointert by the district court as guardian of his property. All 
of the funds that we have in our hands in the guarrtianship account are derived 
either from the proceeds of Unite<l States government compensation, insurance 
or from the interest on non-taxable securities which were purchased by the 
guarrtian from the proceeds of compensation or insurance as received aforesaid. 

·our question is as to whether it will be necessary for us, as guardian, to 
pay the old age pension tax for this incompetent veteran as assessed by Senate 
File No. 42, Acts of the Forty-fifth General Assembly in Extraordinary Session. 

'Ve also desire a ruling where the facts are the same as above stated, with 
the exception that the incompetent veteran is now confined in and undergoing 
treatment at the United States Veterans' Hospital. 

It has been our understanding and contention that our warrts in the above· 
anrt similar cases are not subject to taxes imposed by the State of Iowa or 
any of its various taxing branches, the theory being that the funds so received 
by us, as guardian, from the United..States government still rem'lin government 
funds in our hands and do not actually belong to the incompetent ward until 
they have been used by us for his benefit anrt further that these funds, even 
when invested in the interest-bearing securities or other types of inve3hnent 
(except real estate) do not lose their identity but continue to be the proceeds 
of government compensation or insuran·~e. 

In this connection we cite the following Iowa cases: 
M2nning vs. Spry, 96 N. W., 873. 
Appanoose County vs. Henke, 223 N. W., 876. 

'Vc also call your attention to the Attorney General's opimon noon this 
subject rendered on July 8, 1932, to Mr. H. F. Dickensheets, Regional Attorney, 
United States Veterans' Bureau, Des Moines, Iowa. 

In connection with the request above stated, we have examine·! tho ca39S 
cited and find that the case of Manning vs. Spry, decirtert in the Supreme Court 
uf Iowa, on October 10, 1903, is to the following effect: 

Pension money paid to the guardian of an insane pensioner, and by him 
loaned, is in process of transmission, to the pensioner, and still under control 
of the federal government and so is exempt from taxes as a pension. 

Vve find further: 
This was a suit in equity to restrain the rtefenrtant, the county treasurer of 

Wapello county, from collecting a tax assessefl against plaintiff, as guardian 
of one John Schwabkey, insane, on property held by him as such guardhn, 
on the ground that the property was and is exempt from taxation. 

We also find that the facts in this suit reveJ.l that the county treasurer of 
said county sought to tax funds in the hands of the gnarrtian, listed and assessed 
against plaintiff as moneys and credits, which would be a direct tax on the 
fund, and, of course, is a general tax. The court, in its decision, states as 
follows: 

"And Section 1309 of our Code reads in this wise: 'The term credit as used 
in this chapter includes every claim or demand due or to be·~ome due for money 
* * * * and all money or property secured by deed * * * * mortg-a~e or other
wise, but pensioners of the United States or any of them. or salories or pay
ments expected for services to be rendered are not included in the above term.'" 

Hence, it would be our thought that a definite rule might apply where the 
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claim is not for a general tax but for a special tax, sueh as an inheritance tax 
or other forms of special taxes. In the instant case, the court construes the 
federal statute and the statute of moneys and credits together. 

In the other case cited, Appanoose County vs. Henke, 223 N. W. 876, we find 
that this is not a taxation case but that the finding of the court is to the fol
lowing effect: 

Under Code of 1927, Section 11761, principal of United States government 
pension money in hands of guardian of insane person held exempt from 
execution for judgment debt. 

Tho proceeding arose in an action instituted by tho plaintiff to satisfy its 
judgment against Alice Henke, defendant, through the appropriation of pension 
money in the hands of a guardian. The district court denied the relief, and 
plaintiff appealed. The judgment entered was modified and affirmed. The 
judgment was sought by reason of the fact that Alice Henke, the defendant, 
was a person of unsound mind and the basis for the judgment was her care 
and support at the state hospital for the insane at Mount Pleasant. Resistance 
was made by appellee guardian on the ground that all the property in his 
possession belonging to the ward consisted of United States government pension 
money and interest which had accumulated thereon. The court states: 

"There arises but one question for determination, and that is whether or 
not the funds applied for are exempt from execution for the judgment debt. 
This problem presents two phases, one involves the principal of the exemption 
money, and the other the interest thereon. 

For authority on the broad proposition, among other cases, the case of Tama 
County vs. Kepler, 187 Iowa, 34, is cited and the court states: 

"It is the settled law of the United States and of this state that the guardian 
in such case (while holding the funds of an insane ward) 'is nothing more than 
an agent for the government, and that pension money in his hands is still 
under its control and management.' * * * * These authorities (Manning vs. 
Spry, and United States vs. Hall) make it clear that this pension fund, which, 
concededly, had never reached the hands of the deceased, be·~ame no part of 
his estate, and his creditors have no standing in court to require its subjection 
to the payment of their claims." 

The Supreme Court, in the Henke case, modified the judgment of the lower 
court by exempting the principal from the payment of the debt, but states that 
tho interest, less deductions for actual expenses of the ward, are subject to 
the debt. 

Under date of May 22, 1934, this department, in an opinion to Commissioner 
John F. Porterfield, ruled that Section 11763 of the 1931 Code of Iowa does not 
conflict with Sections 34 and 35 of the old age assistance act for the reason 
that the tax, as provided in said sections, is not construed to be a debt. In this 
connection, numerous cases are cited, among which is the case of Collector of 
Taxes of City of Boston vs. Revere Bldg. (Mass.), 177 N. E., 577, at page 578, 
in which the court saiq: 

"'Tax' on realty, in its nature, is not 'debt,' but monetary burden for support 
of government !'aid on owner and secured by lien on realty.'' 

We also cited the case of St. Joseph Land Company vs. MacLean, 32 Federal 
( 2d), 984, at page 987, in which the court said: 

"Taxes, being in no sense contractual, are not 'debts,' which are obligations 
for payment of money founded upon contract, express or implied." 

The case of Livesay vs. De Armond, 284 Pacific, 166, at page 168, 68 A. L. R., 
422, was cited and the court, in its decision, statEd as follows: 

"It is generally held that a tax is not a debt, and therefore an unpaid tax 
draws no interest unless legislation expressly directs a different result." 
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We find that one of the latest expressions of the United States Supreme Court 
on the question is found in Volume 288, U. S. 433, 77 L1w Edition, Q.~tober 

term, 1933, at page 878, in which the foll'owing proposition was before the court: 
"Petitioner relies upon the clause of Section 3·166 declaring that whenever 

any person indebted to the United States is insolvent the debts due to the 
United States shall first be satisfied. He asserts that, under Acts of Congress 
later to be considered, tho war risk insurance and disability compensation paid 
to a guardian of an incompetent veteran remains the money of the United 
States so long as it is subject to his control and suggests that the guardian is 
a mere instrumentality of tho United States for the disbursement of such 
money for the benefit of the veteran. And he maintains that the deposit here 
involved is money of the United States and that the bank is indebted to it 
therefor. 

"The pertinent substance of the provisions invoked by petitioner follows. 
Section 21 (1) and (2) of the World War Veterans' Act, 1924, provides that 
\Vhere any payment under the act is to be made to a person mentally incom
petent, it may be made to the person who is constituted guardian by the laws 
of the state or is otherwise legally vested with responsibility or care of the 
claimant or his estate. It authorizes the director to suspend payments to a 
guardian who shall neglect or refuse to render to the director from time to 
time an account showing the application of such payments for the benefit of 
the incompetent. Section 22 declares that such payments shall not be assignable 
or subject to the claims of creditors and that they shall be exempt from taxa
tion, but makes them subject to claims of the United States under the act 
against the veteran. Sections 21 (3) and 26 provide that in specified cases 
insurance and disability compensation remaining unpaid or in the hands of 
a guardian at the death of the veteran shall escheat to the United States. 
Section 214 provides that where an incompetent veteran receiving disability 
compensation disappears the director may make payments to his dependents. 
Section 505 provides for punishment of guardians who shall embezzle such 
funds. 

"The guardian, appointed by the county court, was by the laws of the state 
given the custody and control of the personal estate of his ward and was 
authorized to collect and receive the money in question. And unquestionably 
payment to the guardian vested title in the ward and operated to discharge 
the obligation of the United States in respect of such installments." 

In support of this proposition, citing, among other cases, the case of Re 
Stude, 179, Iowa, 785. · 

"The provisions for exemption, non-assignability and suspension of payments 
plainly imply the passage of title from the United States to the veteran. The 
denunciation of embezzlement by guardians is not inconsistent with that in
tention. These regulations, like many to be found in pension laws, disclose a 
purpose to safeguard to beneficiaries the appropriations and payments made 
for their benefit, and evince special solicitude for the protection of veteran,; 
who by reason of mental incompetency are unable to protect themselves. The 
clauses subjecting such payments to claims of the United States against the 
veteran and providing for escheat to the United States make against petitioner's 
claim. Neither would be appropriate or necessary if the money paid to such 
guardian continued to belong to the United States until actually disbursed by 
him for the veteran's benefit. 

"Petitioner cites United States vs. Hall, 98 U. S., 343, 25 L. ed., 180, supra. 
The question there was whether Congress has power to prescribe punishment 
for the embezzlement by guardians of pension money paid them in behalf of 
their wards. The indictment showed that the money alleged to have been 
embezzled was the property of the accused guardian's ward. The court held 
that to insure transmission unimpaired to the beneficiary the United States 
might annex such conditions to the donation as it deemed appropriate and that 
the guardian was bound to accept the payment subject to the terms of the 
grant and that Congress had power to protect its gifts until it passed into the 
hands of the beneficiary. There is no SUf!ffCStion in the opinion that the United 
States l!acl any interest as owner in the money cm/Jezzled. The power of Con
gress to punish such misappropriation is not limited to acts causing loss to 
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the United States. (Cases cited.) But in that case the United States itself 
was the guardian and through its officer, the superintendent of an Indian 
reservation, made the deposit which upon in:;olvency of the b~,nk was held a 
preferreJ claim under Section 34GG. The case is not in point as here the 
guardian was appointed pursuant to state law to act lor ~And on behalf of his 
\vatd. He was not an agent or instrumentality of the United States. It results 
that the deposit in question does not belong to the United Ctates and, as in
t:ebtedncss to it is essential to priority, the guJ.rdian's claim under that section 
is without merit." 

\Ve go into Liecail in the court's finding in this recent case to show a recent 
t,xpression of the United Stltes Supreme Com t on ~he question raised in :\Ir. 
Stahl's lEtter to you, in which he states: 

"It has bEen our understanding and contention that our wards in the above 
:md similar cases are not subject to taxes imposed by the State of Iowa or any 
of its various taxing branches, the theory being that the funus so received by 
us, as guardian, from the United States government still remain government 
funds in our hands and do not actually belon.; to the in~ompetent ward until 
they have be2n used lJy us for his llenefit anu further that these funds, even 
when invested in the interest-bearing becurities or other types of investment 
(except real estate) do not lose their identity llut continue to be the proceeds 
of government compensation or insurance." 

It is, therefore, the opinion of this depHtment that a sp2cial tax, such as the 
old age assistance tax as levied in Sections 34 2.ml ~5 of the act, o: a special 
tax for the bene:it of the veteran, can !Je distinguisheJ from the one uron which 
the court !Jaseu its opinion in the case of Appanoose County vs. Henke. A 
practical application of this ruling can be shown in the following reJpect-it is 
for the veteran's own benefit. In the event, through some change in his status, 
that a veteran would not receive compensation or insurance from the United 
Slates government, by reason of his disability and incompetency he would be 
eligible for the old age assistance upon reaching the a;;e set out in the act, if 
not confined in a state or county institution, in the eve•1t that he had paid 
the payments assessed as to him by reason of being a citizen of the United 
States and a resident of Iowa within time limit specified. 

TAXATION: SOLDIER'S EXEMPTION: An honorably disclnrged soldier 
who enlisted in the United States Army and served with tlle Army of Oc-~u
pation in Germany after the signing of the Armistice anti 11rior to July 2, 
1921, would be entitled to soldier's exemption from taxation under paragraph 
3, of Section G94G of the 19ill Code of Iowa. 
September 24, 1934. County Attorney, Spencer, Iowa: I hwe your letter 

of September 22nd, in which you request an opinion from this Department on 
the following state of facts: 

"An honorably discharged soldier, who enlisted on April 1, 1919, and served 
with the A. E. 'F. at Brest, France, and also the Army of Occupation in Ger
many, for the past five years has been granted soldier's exemption from taxation 
under the provision of Section G946 of the Code of Iowa. Now the contention 
has been made that this man is not entitled to soldier's exemption under the 
provision of thi(l se~tion. 

"Inasmuch as the peace treaty with Germany was not signed until after this 
soldier was in the army of occupation we are inclined to the view that he 
should be allowed this exemption, especially in view of the fact that the prop
erty involved is his homestead and he has been having difficulty in holding it." 

Paragraph 3, of Section 6946 of the 1931 Code of Iowa provides that "the 
following exemptions from taxation shall be allowed: 3. The property, not to 
exceed five hundred dollars in actual value, of any honorably discharged sol
dier, sailor, marine, or nurse of the war with Germany." 
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It will be noted that this exemption applies to honorably dis~harged soldiers, 
sailors, marines, or nurses of the war with Germany. The material question 
that arises is, when did the war with Germany cease. 

67 Corpus Juris on page 429, answers. the question as follows: 
"Termination of World War. The World War was terminated as between the 

United States and both Germany and Austria-Hungary by joint resolution of 
Congress on July 2, 1921." 

Those who complain about this exemption to the soldier mentioned in your 
letter, have based their objection on the theory that the war ended with the 
signing of the Armistice on November 11, 1918. Corpus Juris also answers 
this objection very plainly and squ;1rely in the following language: 

"War may come to an end by the simple cessation of hostilities, although this 
h;ts been said to be not a normal course; but the mere cessation of actual hostili
ties does not terminate the war in the legal sense until followed by formal 
proclamation or declaration of peace. 

"An armistice is not a termination of war and does not operate to terminate 
it but effects merely the suspension of hostilities, the state of war continuing." 

67 Corpus Juris, pages 429 and 430. 
There are a number of cases cited in the notes to the above rules of l:nv 

as expressed and set forth in 67 Corpus Juris on pages 429 and 430, which are 
not necessary to include in this opinion. 

It is, therefore, the opinion of this department that an honorably discharged 
soldier who enlisted on April 1, 1919, and served with the A. E. F. at Brest, 
France, and also the Army of Occupation in Germany, and prior to July 2, 1921, 
would be entitled to exemption from taxation under paragraph 3, of Section 
6!14G, of the 1931 Code of Iowa. 

LIQUOR CONTROL COM:\USSIO:-.J: INSURANCE ON MERCHANDISE IN 
LIQUOR STORES: "There is no provision in the Iowa Liquor Control Act 
which affirmatively authorizes the Iowa Liquor Control Commission to make 
{:ontracts for insurance on the state property which might be under their 
control. If there is any loss to such property * * * *, such losses are to 
be paid from the providential contingent fund, as set forth in Section 286 
of the 1931 Code of Iowa." 
September 26, 1934. Governo1' of Iowa, Des Moines, Iowa: In response to 

your request, I wish to report that our Department has reconsidere:l the 
opinion written bY Assistant Attorney General Clair E. Hamilton, which opinion 
was furnished to the Hon. Charles Murtagh, State Comptroller, with respect 
to the legality of the chims for premiums on insurance contracted for by the 
Iowa Liquor Control Commission for insurance on their stocks of merchandise 
in the several liquor stores throughout the state. 

From a thorough study and examination of the authorities, we arrived at 
the conclusion that the opinion written by Assistant Attorney General Clair K 
Hamilton is legally correct. 

The question as to whether or not the state could and should pay premiums 
for insurance taken out on state property first arose in this present administra
tion with the State Board of Education several months ago. The Board of 
Education had taken out about seven million dollars' worth of insurance on 
buildings and equipment at the University of Iowa. At that time, the Attor
ney General advised Your Excellency and the State Comptroller that such 
contracts were not authorized by the laws of this state, and that losses to 
state property caused by fire, theft or unavoidable cause were to be paid from 
a providential contingent fund, as provided for by Section 286 of the 1931 
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Code of Iowa. As a result of this advice, Your Excellency ordered the can· 
cellation of such insurance policies. 

Based upon experience covering a period of years, our legislators early 
found that the state would pay a greater amount for insurance premiums on 
stJ.te property than the total losses sustained. The Legislature, therefore, de· 
cided to carry its own insurance and thereby save the difference for the tax
paying public. Provision for this purpose was made by the Legislature as far 
back as 1873. The first recorded Attorney General's opinion, interpreting this 
provision, was written by the Hon. Milton Remley to the State Executive 
Council on January 8, 1897. 

Public officers have and cJn exercise only such powers as are conferred· on 
them by law, and a state is not bound by contracts made in its behalf by its 
officers or agents without previous authority conferred by statute or the con· 
stitution, unless such authorized contracts have been afterwards ratified by 
the Legislature. 

59 C. J., 172. 
State vs. Young, 134 Iowa, 505. 
State vs. Torrinus, 26 :\rinn., 1; 49 N. IV., 259. 
Shipman vs. State, 42 Wis., 377. 
State vs. State Bank, 45 Mo., 528. 
In Re Incurring State Debts, 37 A., 14; 19 R. I., 610. 
An agreement not legally binding on a state might impose a moral 

obligation. 
59 c. J., 172. 
Urquhart vs. State, 23 S. W. (2d), 963; 180 Ark., 937. 

Section 286 of the 1931 Code of Iowa is still in full force and effect. Chapter 
24 of the Acts of the Forty-fifth General Assembly in ITxtr:wrdinary Session, 
known as the Iowa Liquor Control Act, did not repeal or suspend the opention 
of Section 286 of the Code. The Iowa Liquor Control Art was a new law, cal· 
culatea to suspend and repeal existin~ state liquor Jaws in conllkt with the 
provisions of the Iowa Liquor Control Act. The act w~s not intendEd by the 
Legislature to repeal or suspell(l any other laws, ex~e;Jt the existin<; liquor 
hws that were on the statute books. This is very obvious from a ·careful 
~rrutiny of the title to Chapter 24 of the Acts of the Forty-fifth General As· 
sembly in Extraordinary Session, commonly known as the Iowa Liquor Con· 
trol Act. 

Section 29 of Article 3 of the State Constitution provides as follows: 
"Evcrv act sh"ll embrace hnt one subject, and matters prorerly connected 

thHewith: whi~h subject shall be expressed in the title. But if ~ny subject 
slmll be embraced in an act which shall not he exprcsc;eJ in the title, such act 
Hhall be void only as to so mush thereaf as sh~ll not be expresse~l in the title." 

Th 1s constitutional provision requires tll~t eYery act passe'l by the Legisia· 
turc shall embra~o but one subject an!l m~tters properly connected therewith. 
The subject embraced in the Iowa Liquor Control Act is intoxicating liquors. 
The tit12 to the act sbtes that the act, among-st other relative matters, is "to 
provide that whenever the provisions of any existing laws 1'Clative hereto are 
or may be inconsistent or in conflict with the provisions of this a·~t. th1t the 
provisions of this act shall control :mel au11ersede such laws "' * * * *." It is 
apparent from the title to this act that the only laws that are suspended or 
rt'realed are existing- laws "relative hereto." This plainly all(l cle1rly means 
existing intoxicating liquor laws, and none other. If ony provision of the Iowa 
Liquor Control Act should be in conflict with Section 286 of the 1931 Code of 
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Iowa, it would be in dire~t violation of Section 29 of Article 3 of the Constitu
tion of the State of Iowa, and, therefore, voiJ and invalid. There is no pro
vision in the Iowa Liquor Control A~t which affirm;tively autlwri~es the Iowa 
Liquor Control CommissiGn to make contracts for insurance on the state prop
erty which might be un ~er their control. All the merchandise in the state 
liquor stores is state property. If there is any loss to such property by reason 
of fire, storm, theft or unavoidable cause, such losses are to be paid from the 
providential contingent tuml, as set forth in Section 286 of the 1931 Code of 
Iowa. If this fund is insufficient, then appropriltion therefor can and will be 
made by the next legislative session. 

It may be argued tlwt the state should not have to beu the loss occasioned 
by the destruction of merchandise in the state liquor stores by fire, storm, 
-theft or unavoidable cause, but the sam3 argument could be applied to the 
destruction by such causes of the St1te Capitol Building or the buildings under 
the control of the Board of Educ 1tion or Board of Control. The Iowa Liquor 
Commission is a part of the State Government, the same as any other state 
bGard or commission. Its property is state property. It has been and still 
is the policy of the State of Iowa to carry its own insurance, as specifically 
provided for in Section 286 of the 1931 Code of Iowa. 

Argument has been m2de that tl:c Liquor Commission has the power to 
purchase insurance under their broad powers, as expressed in the Iowa Liquor 
Control Act, to est•blish, maintain, manage and control liquor stores and the 
equipment and merchandise therein. However, similar powers are given to 
the Executive Council, Board of Education and the Boud of Control. These 
general powers do not authorize any of those bo:~rds to enter into contracts 
in violation of the provisions of Se-~tion 28G of the 1931 Cotle of Iowa. There 
iR no statutory or constitutional rrovision authorizing the Iowa Liquor Control 
Commission to enter into contracts for the purchase of insurance on state 
proper·ty under their coritrol or managemerH 

Argument has been advanced that the Attorney General and the Executive 
Council would have the power and authority to compromise such claims, under 
the provisions of Se~tion 288 of the 1931 Code of Iowa. This argument is also 
untenable. The power of the Executive Coun~il to compromise claims upon 
t!JC recommendation of the Attorney General, 8S provided for in Section 288 
of the Cole, is for claims of doubtful e1uity or collectibility "in favor"' of the 
state. The claims in question are claims against the stJ.te and not "in favor 
of the state." 

Our Department was not consulted by the Iowa Liquor Control Commission 
0r by any other interested official prior to the execution of these contracts 
!lnd their presentation to the State Comptroller for payment. The first in
formation our Department had of the existence of these claims was when the 
State Comptroller made a written request to our Department for an official 
opinion as to the le;5ality of said claims. However, there can be no doubt but 
that these contra~tr. were Pntered into by the Iowa Liquor Commission and 
by the sever;~! insurance companies in good faith. 1'here may be a moral ob
ligation on the state to pay these claims, . but there is no legal obligation. 
Hence, before these claims could be legally paid by the State of Iowa, the 
Legislature of this state would have to pass an act ratifying and legali7.ing 
such contracts. 
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\VAHEHOUSE RECEIPTS: SALE OF: Orders solicited in Iowa for the pur
chase of Warehouse Heceipts to be accepted at some point outside of Iowa 
constitute contracts executed (in Milwaukee)* (in this instance) and the 
acceptance of such orders under the conditions described in your inquiry 
would not be violative of the Iowa Liquor Control Act. 

*Some point outside of Iowa. 
September 27, 1934. County Attonu)y, Des Moines, Io1ca: This will acknowl

edge receipt of your request for an official opinion under elate of September 
21, 1934 on the following question: 

"A public warehouse, operating under both the state and national warehousing 
laws, located in Milwaukee, ·wisconsin, sends salesmen to the State of Iowa, 
who in turn offer to investors of Iowa, subject to acceptance or rejection, Mil
waukee, ~Wisconsin, warehousing receipts representing a specified barrel or 
barrels of spirituous distilled products. 

These receipts, as I understand it, are the same aG any ordinary warehouse 
receipts, and actually deliver title to the purchaser subject, of course, to both 
the state and national warehousing laws. I can readily understand that if the 
liquor was to be transported into Iowa to be delivered upon the release of the 
receipt and to be transported into the state, that there would be a violation 
CJf the Iowa Liquor Law, but the question that I am confronted with is, does 
the transaction in which the salesman takes orders for these receipts, which 
order is accepted or rejected in Milwaukee, or some point outside of Iowa, 
constitute a violation of the Iowa Liquor Laws?" 

The entire .liquor traffic including the sale of alcoholic liquor in the State 
CJf Iowa is now regulated under the provisions of the Iowa Liquor Control Act 
passed by the extraordinary session of the Forty-fifth General Assembly. By 
express provision of that Act, prior existing liquor laws were not repealed unless 
and except the same were in conflict with the provisions of the Iowa Liquor 
Control Act and to that extent were. superseded by the provisions of the act. 
\Ve have recently held in an opinion handed down on the 18th day of September 
1934 to the Superintendent of Securities of the State of Iowa that whiskey 
warehouse receipt is not a security within the meaning of the Iowa Securities 
Act. Your inquiry is to what effect the sale of the warehouse receipt in Iowa 
would have where the sale is in fact consummated in Milwaukee, Wisconsin. 

The lex loci contractus has been stated in County Savings Bank vs. Jacobson, 
202 Iowa 1263: 

"It is a general rule, too well settled to need the citation of authorities, that 
the law of the place where the contract is made, in the absence of any stipula
tion to the contrary, governs the contract which must be construed according 
to the law of the place of its execution. In fact, such law becomes a part of 
the contract. The real difficulty lies, ordinarily, in determining what is the 
place of the contract. This much may be taken as settled, however, that a 
contract is, for the most purposes, deemed to have been made at the place or 
within the state where the final act necessary to make it a binding obligation 
is clone." 

And, again, in Service System, Inc. vs. Johns, 206 Iowa 1164 (221 N. W. 
777) as follows: 

"This case ann'ounces the general rule that where an order for goods or 
merchandise is taken in one state and forwarded to another, which is the home 
office of the corporation or the principal of the agent who took the order, and 
such order is subject to acceptance or approval by the principal, the contract 
is not a contract of the state where the order is taken, but is one of the state 
where the principal resides." 

This rule has been consistently followed in this state. ~(See Iowa Cases 
cited therein.) 

The last case above cited, in hrief, held that a C'ontract for the sale of goods 
was consummated in the State of New Jersey by a New Jersey corporation 
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of an order taken by an agent in Iowa subject to the approval of the corporation, 
the legal result being that it constituted a New Jersey contract. In the last 
case above cited, the court refers to Tegler & Co. vs. Shipman, 33 Iowa 1941, 
with approval. This case involved a suit. on a promissory note given at Jef
ferson, Greene County, Iowa for intoxicating liquor. The plaintiff requested au 
instruction embodying the above rules of law as follows: 

"The jury are instructed that if they believe from the evidence that the 
order or orders, some or all of them, on the plaintiffs were pro~ured by their 
agent for procuring orders in the State of Iowa, and that said orders were 
given by the defendant, on the plaintiffs, who we_re doing business at Rock 
Island, in Illinois, subject to their approval or disapproval, then no s1le would 
take place until the orders were accepte-d or approved by them in Rock Island, 
and the place of contract would not be by such order determined to be in Iowa; 
that the mere giving of an order does not fix the place of contract." 

In that case the lower court was reversed for failure to give this instru.~tion. 
There is another canon of construction which would seem to luve some ap

plication and that is the presumption that the parties intend their contract to 
be performed in the state where it can be validly performed according to its 
terms rather than in a state where it would be wholly or in part invalid. Thus, 
it was said, in Green vs. Northwestern Trust Go. 150 N. W. 232: 

"It cannot be presumed that the parties intended to enter into an illegal 
contract. The presumption is rather in favor of its validity. The law will 
presume an honest intention unless there is something in the nature of the 
transaction or in the proofs to establish the contrary." (And cases cited.) 

We therefore conclude that if orders are solicited in Iowa for the purchase 
of warehouse receipts to be accepted in :\iilwaukee that su~h contracts would 
be executed in Milwaukee and that acceptance or orders under the conditions 
described in your question would not be violative of the Iowa Liquor Laws. 

SOLDIERS' RELIEF COMMISSION: TRANSFER OF SOLDIERS' RELIEF 
FUND TO COUNTY POOR FUND: BOARD OF SUPERVISORS: "It is, 
therefore, the opinion of this office that neither the Soldiers' Relief Com
mission nor the Board of Supervisors have any authority to tr.msfer the 
Soldiers' Relief F'und to the County Poor Fund." 
October 1, 1934. County Attorney, Iowa City, Iowa: Your letter of September 

26th came during my absence from the office. 
In this letter you state that a representative of the Federal HcEef authorities 

is insisting that the Soldiers' Relief Commission transfer the l:alance in the 
Soldiers' Relief Fund to the Poor Fuwl of the county. 

The only provision for transfer of funrls which could possibly have any ap
plication is cont1ined in Section 388 of the Code of 1931. This section Ilrovitlcr' 
for a temporary or permanent transfer from one fund of a municipality to 
another fund, upon the approval of the Dud:;et Director. 

It will be note:! that in an ordinary transfer of county funds, it would be 
up to the Board of Supervisors to make such tnnsfer. The Soldiers' Relief 
Fund, however, comes under the provisions of Clnrtcr 273 of th8 Corle of 19~1. 
The first section of that chapter, to-wit, Section 5185, provides for the levying 
of a tax for the purpose of creating a fund for the relief of h:monbly discharged 
in1i?;ent United StatE's soldiers, sailors, marines ant! nurses, who served in 
any war in which the United States took part, and also for the re!lef of their 
indigent wives, widows and minor children. Section 5386 provideo; tlnt said 
fund shall l:e cxrem'ctl for the aforesaid purposes by the joint action :Jnr! 
control of the Board of Supervisors and the Relief Commission. Scdion 5387 
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then provides that the said funds shall be disbursed by the Soldiers' Relief 
Commission, consisting of three members, and the remaining sections provide 
just how the fund shall be disbursed. 

This Soldiers' Relief Fund was not created or provided for, for tho purpose 
of relieving all indigent persons of the county, but was provided for the relief 
of a certain and particular class. The purpose of the act was to prevent the 
necessity of veterans and their families being placed on the pauper list. For 
ns to rule that the balance on hand at the end of any year should be paid over 
to the Poor Fund of the county would be equivalent to a ruling that tho Board 
l•f Supervisors would have authority to transfer the particular fund at any 
time during the year, and would be an absolute contradiction to the avowed 
purpose and intent of the Legislature. 

It is, therefore, the opinion of this office that neither the Soldiers' Relief 
Commission nor the Board of Supervisors have any authority to transfer the 
Soldiers' Relief Fund to the County Poor Fund. 

BOARD OF ACCOUNTANCY: RE: REGISTERING OF FIRM NAME: It is 
the opinion of this Department that Accountancy Board has the legal right 
and authority to register a firm name which is composed of all the names 
of the individuals comprising the firm and in addition the words 'and com
pany,' when it is obvious that the term 'and company' does not and cannot 
refer to any individuals. 
October 2, 1934. Iowa Board of Accountancy, Cedar Rapicls, Iou;a: \Ve have 

your request for opinion on the following proposition: 
"Can the Board of Accountancy legally under provisions of Section 12 (c), 

Chapter !H-C1 of the Code register a firm name which is composed of all the 
names of the individuals comprising the firm and in addition the words 'and 
comrany' when it is obvious that the term 'and company' does not and c::tnnot 
re"er to any individuals?" 

It is the opinion of this Department that your Board has the legal right and 
authority to register such firm name. 

SCHOOLS: NON-RESIDENT PUPILS: · TUITION: Whether the fact that a 
student Ins been allowed to vote in this state requires the re-;istrar to admit 
the student as a resident student, paying the lower tuition." 
October 4, 1934. Board of Education, Des Moin~'s, Iowa: We have your let

ter of Septomter 24th in regard to the question of whether a student is a 
non-resident or not. You advise that in many instances stndents come from 
foreign states and register for the first year or so as non-resident students. 
Thereafter, they vote here in Iowa and then claim that by reason of their being 
allowed to vote, they are residents of the state and demand to be classified 
as resident pupils and pay tho lower tuition. You ask whether the fact that 
a student has been allowed to vote in this state requires the registrar io admit 
the student as a resident student, paying the lower tuition. 

We c::tll your attention to Paragraph 3 of Section 392 under tho Code, which 
is as follows: 

"The Board shall m3ke rules for admission to and for the government of 
said institution, not inconsistent with law." 

The agent of the Board in carrying out these rules and in applying them is 
the registrar. The board on this question of determining the classification of 
resident or non-resident pupils acts in a quasi judicial capacity and it may be, 
nf course, a8cepted as evidence, the fact that a student has voted in this State, 
but that is not at all conclusive as the registrar may determine whether he 
believes that the student is actually in good faith attendance at the University 
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with the intention of remaining in Iowa permanently, or whether he is merely 
in the state for the purpose of obtaining an education and after that is ob
tained, to leave the State. The registrar could also take into consideration 
whether the student has received any money from home and where his family 
live and what arrangements he has made, if any, for the practice of his profes
sion or employment after he has left school. 

In other words, if a student registers first as a non-resident student, then the 
burden is upon him to show to the satisfaction of the registrar who acts for the 
Board of Education, that he should at some time thereafter be classified as 
a resident student and the registrar is not bound by the mere fact that a 
SLUdent has been allowed to vote in this state, but may consider this along 
with other facts. 

In regard to your further question as to whether a student could be punished 
for perjury if he signed an affidavit that he intended to practice or live in 
Iowa after the completion of his school and then had failed to do so, I doubt 
very much if there could be a conviction on this, for the reason that a man's 
intentions sometimes change over night and intention is a matter in a man's 
own mind and where he states that such a thing is his intention, the mere 
fact that something else is done subsequently does not utterly disprove his 
intention as he may have had cause to change it subsequently. But as pointed 
out above, this mere fact of intention or signing of affidavits is not conclusive, 
but may be considered along with the other facts by the registrar. 

BANKS A:><D BANKING: PAR VALUE OF STOCK: Is there anything in the 
Iowa banking laws or corporation laws that prohibit any Iowa bank, savings, 
state or trust company from fixing the par value of its stock, either common 
or preferred, at any amount above $100 per share. 
October 5, 1934. Superintendent of Banking, Des Moines, Iowa: You have 

submitted to us the following question: 
"Is there anything in the Iowa banking laws or corporation laws that pro

hibit any Iowa bank, savings, state or trust company from fixing the par value 
of its stock, either common or preferred, at any amount above $100.00 per 
share?" 

Prior to the Forty-third General Assembly of the Legislature, the law pro
vided that the capital of banks and trust companies shall be divided into shares 
of $100.00 ea~h. The Legislature at that time amended this provision and 
Section 9261-c1 of the Code is the exact wording of the other statutory provi
sions in regard to b1nks and trust companies. This provides: 

"The capital of trust companies shall be divided into shares of $100.00 each 
or into shares of such l~ss amount as may be provided in the Articles of Incor
poration." 

See Section 9209 of the Code as pertaining to State banks and Section 9192 
of the Code as pertaining to savings banks. 

This amendment was undoubtedly for the purpose of making our State 
statutes conform to the national provisions, as the original Bank Act passed 
by Congress on June 3, 1864, being 12 U. S. C. A., 52, provided that "The capital 
stock of each association shall be divided into shares of $100.00 each." This 
was amended by Congress as a part of the act of February 25, 1927, the amend
ment being: "or into shares of such less amount as may be provided in the 
Articles of Incorporation." 

Chapter 385-c1 of the Code of Iowa, 1931, gives corporations power to create 
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and issue sto~k without par value. However, banks, savings banks and trust 
companies excepted. 

The powers of every corporation, like its corporate existence, are derived 
from some legislative act and to determine whether its officers have the power 
to do a given act, resort must be had to the statutes and general laws. The 
right to issue stock is not one of the implied or incidental powers of a corpora
tion and no such rights exist unless it is expressly conferred by the statutes 
under which the company is incorporated or by the general laws, or by the 
charter under legislative sanction and authority, and without authority from 
the Legislature, the corporation has no power to make any change in the 
value of its shares. With this thought in mind, we turn to the statutes above 
enumerated and find that their mandatory requirement is that the capital shall 
be divided· into shares of $100.00 each or into shares of such less amount as may 
be provided in the Articles of Incorporation. The Legislature has used the 
word "shall" and has definitely set forth the limitations as to the value of 
the stock. 

Does Chapter 119 (House File 87) of the Laws of the Forty-fifth General 
Assembly, Extra Session, change this statutory provision? Section 4 of this 
law gives banking corporations power "to create and issue preferred stock of 
one or more classes as well as common stock, and to fix the rights, privileges, 
preferences, limitations and conditions of such stock." These words are all 
synonymous and interchangeable and as used in statutes, have nothing to do 
with the value of stock, for as you will note in Section 8419-c1 of the Code, 
which gives corporations the right to create and issue stock without par value, 
the Legislature there provided: "Any corporation * * * may create one or 
more classes of stock without nominal or par value, with such rights, prefer· 
ences, privileges, voting powers, limitations, restrictions and qualifications 
thereon not inconsistent with law as shall be expressed in its Articles of In· 
corporation, or any amendment thereto." 

It is, therefore, apparent that such words have only to do with the rights of 
a holder of such stock and nothing to do with the placing of value thereon. 
Jt is also, therefore apparent that your question must be answered in the af
firmative and that the laws of this State do prohibit savings banks, state banks 
and trust companies from fixing the par value of their stock at any amount 
above $100.00 per share, and such is the opinion of this Department. 

WILLIAM GEORGE: DELINQUENT TAX COLLECTOR: Sedions 7222, 722~. 
7225 and 7215, 1931 Code of Iowa: It is our opinion that Mr. George would 
be entitled to 3lh per cent of the total amount of delinquent taxes collected 
by him which, of course, must include the additional 5 per cent, as provided 
for by Section 7215 of the 1931 Code of Iowa. 
October 5, 1934. County Attorney, Des Moines, Ioua: I have your letter of 

October second in which you request an opinion of this Department on the 
following set of· facts: 

"William Geo'rge has been by the Polk County Board of Supervisors appointetl 
delinquent tax collector. He receives on all delinquent taxes colleC'ted by him, 
in accordance with the statute, a three and one-half per cent C'ommission. 

"On one item colle~ted by him from the Iowa-Des :\1oines National Bmk, 
being the 1933 tax, he collected the following sum of $16,539.12, and in addition 
thereto the sum of $661.56, which item is a four per cent penalty to July 31, 
1934. In other words, he collected the total of $17,200.68', which was p1id to 
him and through him to the County Treasurer on July 31, 1934. He claims 
of the Board of Supervisors a three and one-half per cent commission of this 
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item and in addition thereto on seven! items where persons have requested 
home loans through the United St'ltes Home Loan Department, and in each 
of these instances he has computed the taxes and added five per cent as a 
delinquent fee of which he claims three and one-half per cent. 

"In other wods, the total collection made by him, including delinquent taxes 
paid through the proceeds of obtaining a home loan, amounts to $20,298.60, 
of which he claims $710.45 commission. He claims to have personally been 
responsible for the collection of these delinquent taxes, that is to say through 
his own efforts. Is the payment of this item legal and proper? 

Assuming that iVilli3m George, the delinquent tax colle~tor, h:s actually 
collected the above mentionej delinquent taxes for Polk county, our opinion 
is based on this :.:ssumption. Your attention is calleJ to Section 7222 of the 
1931 Code of Iowa, which is as follows: 

''Collectm g-a]Jpoinlmcnt. Immediately arter the t~xes become .(]e!in:]uent, 
each county treasurer shall proceed to collect the same by distress antl sale of 
the personal pro11erty of the delinquent taxpayers, and for this !llllj:ose he may 
appoint one or more ~ollectors to assist him in collecting th~ came." 

Under the provisions of this statute, it is entirely lawful for tile county 
treasurer of Polk county, Iowa, to appoint William George as a delinquent tax 
collector to assist the county treasurer in colle~ting delinqne::t taxes. 

Section 7223 of the 1931 Code of Iowa provides: 
··com};ensation and accounting. Each collector appointe:! shall receive for 

his services and expenses the sum of five per cent on the amount of all taxes 
collected and paid over by him, which percentage he shall collect from the 
delinquent, together with the whole amount of delinquent taxes and interest; 
and pay the same to the treasurer at the end of each month." 

Section 7225 of the 1931 Code of Iowa also provides that the board of super
visors nuy, in their discretion, authorize the appointment by the treasurer 
of one or more colle~tors to assist in the collection of suc:1 delinquent personal 
tax as the board m:ty designate. Under this section, the board is authorize] to 
ray such delinquent tax collector as compensation for all services remlereJ 
and expenses in~urred the sum of not to exceed ten per cent of the amount 
collected. 

Section 7215 of the 1931 Code of Iowa provides that on all personal tJxes 
not paid on or before the first Monday in December a penalty of five per cent 
shall be added and collected in addition to the monthly penalty as now provided 
for by Chapters 124 an'l 132 of the Acts of the Forty-fifth General Assembly. 

It is, therefore, the intent of the law that a delinquent tlx collector shall 
collect an additional sum of five per cent on the total amount of delinqnent 
tax due and p:lyable for the purpose of defraying the compensation and ex
penses of 1mch delinquent t1x collector. From your statement of the facts, we 
assume that this bx colle~tor agreed to perform these services on the basis 
of thre2 and one-half per cent of the total amount collected in full payment 
for his rompens:ttion and expenses. iVe see nothing in the Jaw to prevent the 
delinquent tax collector from agreeing to receive less than the statute allows 
him for these services. 

Basetl upon the statement of facts as presented to this Department in your 
letter of O~tober second, it is our opinion th~t Mr. George would be entitlerl to 
tl~ree an'l one-half per cent of the total amount of delinquent taxes collected 
by him, which, of course, must include the additional five per cent, as provided 
for by Section 7215 of the 1931 Code of Iowa. 

RESIDENCE: SETTLEMENT: A married woman h1s the settlement of her 
husband if he has one in this state. If he does. not have such settlement in 
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this Gtate, or if she lives apart from him or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Upon the death of her hus
band, or if she is divorcej or abandoned by him, she may resume any settle
ment she had at the time of her marriage. 
October 10, 1934. County Attonwy, Des Moines, Io1ca: I acknowledge receipt 

of your favor of the 30th ult. in which you request the opinion of this Depart
ment upon the following question: 

A man having settlement in another county in the state has lived in Des 
~1oines for more than a year but had non-resident notices served on him which 
was acknowledged by a county of legal settlement, namely, Cerro Gordo county, 
married a woman who has had a legal settlement in Polk county, having lived 
hero for a number of years, does the woman lose her settlement in Polk county 
having acquired a legal settlement in Cerro Gordo county, or may she elect to 
ret~in her settlement in Polk county? 

You call our attention to Chapter 99, of t:le Acts of the "B'orty-fifth General 
Assembly, and particularly, Section 4 there~f which, we agree with you, is de
cisive of this question, said section being as follows: 

"4. A married woman has the settlement of her husband, if he has one in 
this state; if not, or if she lives apart from or is abandoned by him, she may 
acquire a settlement as if she were unmarried. Any settlement which the wife 
had at the time of her marriage may at her election be resumed upon the death 
of her husband, or if she be divorced or abandoned by him, if both settlements 
were in this state." 

Under this section, a married woman has the settlement of her husband if 
liE' has one in this state. If he does not have such settleme:1t in this state, 
or if she lives apart from him or is a ban ·Joned by him, she may acquire a 
settlement as if she were unmarried. Upon the death of her husband, or if 
she is divorced or abandoned by him, she may resume any settlement which 
she had at the time of her marriage, 

BOARD OF SUPERVISORS: CO}IPROMIBE SCHOOL FUND ~IORTGAGE: 
"It is, therefore, the opinion of this office that if the Board of Supervisors 
of your county, in its wisdom, and after making a careful examination and 
investigation, determines positively that it would be to the best interest of 
the county to make such a compromise and that a compromise settlement 
would be better than foreclosure, it would then have authority to take such 
action." 
October 15, 1934. County .Attorney, Winterset, Iowrt: We acknowledge re

ceipt of your letter of September 27th, in which' you ask for an opinion con
cerning the authority of the Board of Supervisors to compromise school fund 
mortgage. Your question is really threefold, as follows: 

"1. Has the Board authority to settle for less than the full amount of the 
mortgage and interest? 

"2. Are the members of the Board of Supervisors or the county, as a legal 
entity, liable for the deficiency? 

"3. How much latitude is the Board allowed in affecting a settlement or 
compromise of a- school fund mortgage?" 

We note with interest that in one paragraph of your letter you state that 
the Board is of the opinion that the land is worth $15.00 an acre, and that the 
Board members are faced with the proposition as to whether or not they would 
be justified in accepting an amount below what they believe to be the present 
value of the land. 

The Supreme Court of this state has on at least three occasions passed on 
the powers of the Board of Supervisors. It might be well to discuss these cases. 

In the case of Poweshiek County vs. Buttles, 70 Iowa, 246, 30 N. W., 558, it 
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wa3 held that Bo,ud~ of Supervisors, in the management and control of the 
School Fund, have authority to do acts and make settlements for the protection 
of said Fund, which, in the exercise of wisdom and care, prudent men or men 
of affairs would do for the purpose of securing or collecting a debt, and further 
said that the wisdom and prudence of the act must be determined upon the 
facts as they appear at the time to the Supervisors. This statement was made 
m sanctioning a settlement made by a Board of Supervisors with one who had 
purchased school lands, for which he was unable to make settlement. The 
statute in that case provided as follows: 

"That the several Boards of Supervisors shall hold and manage the securities 
given to the school fund in their respective counties, and also judgments and 
lands therein belonging to said fund, for the use of said fund; and to that 
end such counties shall have power to sue in their own name for the use of 
said fund, either by the District Attorney or such other attorney as such Board 
shall select, and do all other acts in relation to the same necessary for the 
protection of said fund." 

In the case of McCarty, et al. vs. Eggert, 154 Iowa, 28; 134 N. W., 426, the 
facts were that the County Auditor had paid himself more money by way of 
salary than was authorized by the Board of Supervisors, and had also paid more 
money for assistance in the office than was authorized by the Board under a 
statute giving the Board authority to fix the salary of the Auditor and com
pensation for clerk. The Supreme Court said that under the statute (what 
is now Section 5130, sub-section 5), the Board of Supervisors have authority to 
examine and settle all accounts of the receipts and expenditures of the county 
and examine, settle and allow claims against the county. We quote from that 
case the following statement: 

"\Ve think that it wa~ competent for the Board to settle with the defcnrlant 
any claim of the county against him for money drawn in sueh period, in excess 
of the salary authorized, by making an allowance, as it did., to that extent." 

The court then went on to say that although the acts of the Auditor were 
irregular, yet the Board of Supervisors had authority to adjust with the de
fendant any claim which the county might have for money irregularly drawn 
from the Treasury. 

Even a stronger case is that of Sac County vs. Hobbs, et al. In that case, the 
County Treasurer was a defaulter. The Bo:ud of Supervisors, at the expiration 
of the Treasurer's term, acce'!lted a promissory note from the Treasurer for 
the amount of his shortage, with the agreement that his offkhl bond should 
!Je released and cancelled and no action commenced on sai:l bond. \Vhcn the 
county sued on the note, two questions were raised: 1. Whether or not the 
promise of the defendant~ was supported by consideration; and 2. Whether 
the transaction in which the note was given was lawful. 

The Supreme Court held that there was consideration for the execution of 
the note in that the bond was released, and also held that the remedy on t\w 
bond was not exclusive, and that it often happens that the interests of the 
county are better protected by pursuing some other course. In p:tssing on the 
matter, the court had this to say: 

"The board of supervisors are clothed with discretion in the matter, ami it 
is competent for them, after a defalcation has occurred, to take other security 
than that afforded by the bond, and even to extend the time of payment, if the 
interest of the county will thereby be better protected. True, such power is 
not conferred by any express provision of the statute, but it is included ih 
the general power to examine and settle the accounts of the receipts and 
expenditures of the county, and to settle with the treasurer, conferred by SeG
tions 303, 917, of the Code." 
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Sac County vs. Hobbs, et al., -- Iowa, --, 33 N. W., 368. 
After citing these authorities, wa now call your attention to Section 5130, 

sub-section 6, of the Code of 1931, which is as follows: 
"5130. General powers. The Board of Supervisors at any regular meeting 

shall have power: 
"6. To represent its county and have the care and management of the prop

erty and business thereof in all cases where no other provision is made." 
Under the provisions of this section, the Board of Supervisors have power 

not only to represent the county but to have the care and management of the 
property and ,business of the county, except as otherwise provided by statute. 

From the reading of the cases hereinbefore cited, the Boards of Supervisors, 
in the management and control of the school fund, should exercise such wisdom 
and care as prudent men or men of affairs would exercise for the purpose of 
securing or collecting an ordinary debt. 

It is, therefore, the opinion of this office that if the Board of Supervisors of 
your county, in its wisdom, and after making a careful examination and investi
gation, determines positively that it would be to the best interest of the county 
to make such a compromise and that a compromise settlement would be better 
than foreclosure, it would then have authority to take such action. 

We understand from your letter that the Board would realize about $1,100.00 
or 72% of the face of the mortgage. The question then is whether or not it 
would be to the better interest of the county to accept that money than to 
foreclose or to go through a long drawn out litigation under the Frazier-Lemke 
Bill. That is a question, in so far as the discretion is concerned, which should 
be answered by the Board of Supervisors, acting as careful, prudent men. It 
is not for this office to pass on each set of facts. Those are among the duties 
of the Supervisors. We only state, as a cold, legal proposition, that Boards of 
Supervisors, in looking after the affairs of the county, have authority to do 
such acts as would ,be done by the ordinary prudent business man in securing 
or collecting debts which are due him. 

We believe the opinion thus far answers fully your first and third questions. 
Your second question pertains to the personal liability of the members of the 
Board of Supervisors and the liability of the county itself. In answer to that 
question, we will say that if the Board of Supervisors act as cneful, prudent 
men should act, they are not personally liable. However, in so far as the lia
bility of a county is concerned, it is liable, regardless of how the matter is 
handled. Even though your Board should decide to foreelose the mortgage 
and sell the land at sheriff's sale, the county is liable, under Section 4505, for 
whatever loss is sustained, when the land is resold. Therefore, in so far as 
the liability of the county is concerned, it would make no difference whether 
the mortgage is foreclosed or whether the Board of Supervisors decided to 
compromise the matter. The county would be liable for the deficiency in either 
event. 

REGISTRATiON OF VOTERS: REGISTRARS OF OSKALOOSA, IOWA: In
terpretation of Sections 677 and 678 of the 1931 Code of Iowa. 
October 15, 1934. County Attorney, Oskaloosa. Io1ca: I have your letter of 

October thirteenth in which you request an official opinion from this Depart
ment upon the following question: 

"A question has arisen under Chapter 39 of the Code of Iowa, as to registra
tion of voters and the registers in Oskaloosa. Under the provisions of Section 
677 of the Code, the City Council shall for each precinct in the city and on or 
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befora the sixth Monday preceding each general election, appoint one suitable 
person from mch of the two political parties which cast the gre.1test number 
of votes at the last general election from three names presented by eac~ chair
man of the City Central Political Committee of such parties to be registers of 
voters. 

"The city of Oskaloosa has a population of over ten thousC~nd, and has had 
for a number of years the registration boards and registers of voters as set 
forth in Chapter 39. At no time in recent years has there been a city central 
political committee of either party, and during the year 1934 no lists were 
submitted by a chairman of any political party to the Council for the purpose 
of the appointment of the registers for each voting precinct in the city. Also 
the City Council did not make any appointment of registers. The mayor of 
the city called to the attention of the Council, in ample time, the fact that 
such appointment of registers should be made, and as soon as they failed to 
do so on or before the sixth :\Tonday preceding the general election, he started 
to work on a list of such registers and after working on the list for some time, 
he informed the County Auditor by phone as to who was on the list and on 
this date, October 13th, sent a typewritten certified copy to the County Auditor. 

"The validity of the action of the mayor has been questioned by a number 
of different persons of both political parties, and I would appreciate your early 
opinion as to which registration board is the legal board entitled to act, the 
old board as hold-overs, or the new board as a legally appointed and constituted 
board." 

Section G77 and Section 678 of the 1931 Code of Iowa specifically and author
itatively answers the question submitted. Section 677 of the 1931 Code of Iowa 
is as follows: 

"Appointmtnt of registers. The city council shall, for each precinct in the 
city and on or before the sixth Monday preceding each general election, appoint 
one suitable person from each of the two political parties which cast the great
est number of votes at the last general election, from three names presented 
by each chairman of the city central political committee of such parties, to be 
registers of voters." 

Section 678 of the 1931 Code provides as follows: 
"Vacancies. If for any cause any register shall not be appointed at or before 

the time above mentioned, or, if appointed, shall be unable for any cause to 
serve, the mayor of such city shall forthwith, on simil:lr recommendation, make 
such appointments and fill all vacancies." 

You state that the city council of Oskaloosa, Iowa, did not comply with the 
provisions of Section 677 of the 1031 Code of Iowa in that they did not appoint 
one suitable person from each of the two political parties which cast the 
greatest number of votes at the last general election from three names presented 
by each chairman of the city central political committee of such parties, to be 
registers of voters. You further state that such lists were not presented to the . 
council before the sixth Monday preceding the 1934 general election. You state 
further that after the sixth Monday preceding the general election of 1934 had 
expired and no such action was tC~ken by the council, the m:~yor of Oskaloosa, 
at a later date, selected and attempted to appoint such regish:ars without 
recommendations from the chairman of both political parties and since has 
sPnt such lists to the county auditor of :\lahaska County. 

The mayor of Oskaloosa, Iowa, does not have any authority, under the Jaw, 
to maim such appointments without securing similar recommendations from 
the chairmen of the two major political parties. Section 678 of the 1931 Code 
of Iowa specifically provides for the filling of such vacancies by the mayor. This 
section states that "the mayor of such city shall forthwith, on similar recom
men(lation, make such appointments and fill all vacancies." This statute 
plainly and clearly me:~ns that the chairmen of the city central political com-
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mittees of such parties shall recommend three suitable persons for such ap
pointments from their own political parties. Section 678 of the 1931 Code 
provides that in case of vacancies, such as exist at the present time in Oska
loosa, the mayor shall fill the vacu1cies by m:tking appointments from such 
lists as recommended by the chairman of the central committee of both such 
political parties. In other words, such appointments must be made from lists 
that are s.1tisfactory to both parties. The mayor is without authority to appoint 
: nycne u:-tleEs that person has been recommended by the chairman of either 
of such major politieal parties. 

At the la3L general election, the two political parties which cast the greatest 
number of votes were the Democratic and Republican political parties. At the 
time that election was held, there were seven precincts in the city of Oskaloosa. 
Therefore, there should be seven Democratic registrars and seven Republican 
registrars at this time from a list of twenty-one Democrats and twenty-one 
ncpubl'c ms recommended to the mayor by the Republican chairman of the 
city central committees ac1d by the Democratic chairman of the city central 
committEe. Each chairm:m is to submit a list of twenty-one persons from his 
political party. The mayor cannot go outside and appoint any registrar unless 
~'U2h person is on this list as recommemled by the chairman of each political 
party. 

The city central political committee of each party is composed of a man 
member and a wom:~n member for each political party elected at the primary 
election from each precinct. These committeemen and committ~ewomen from 
each vrecinct in 03kaloosa can holll a meeting and select one of their members 
as chairman. If this has not been done, it should be done immediately. The 
chairm:m of each political central committee of Oskaloosa should and must 
be a committeeman or committeewoman. As soon as such chairmen are selected 
by their respective central committees of the city of Oskaloosa, they should 
present a list of twenty-one persons from their own party to the mayor and 
the mayor c:m then select one of each political party for each precinct as such 
~~~~ . 

In your letter you ask an opinion as to which registration board is entitled 
1o a~t. "the old board as hold-overs, or the new board as a legally appointed 
rnd constituted board." Our answer is that neither of such boards would be 
the board le2ally entitle'l to act. The old board could not act as "holdovers," 
because Section 677 of the 1931 Code of Iowa provides that these appointments 
shall be made every two years and Section 678 of the 1931 Code of Iowa con
tempi otcs that at the end of each two ye:1rs and no appointments are made, 
iu accordance with Section 677, for any reason that there shall be existing 
vacancies in regaf!l to such registrars, Section 678 of the 1931 Code of Iowa 
S)lecifically provides for the legal manner in which such vacancies shall be 
filled, by appointment by the mayor. In the filling of such v:tcancies, the mayor 
must comply with Section 678 and must make these appointments on similar 
recommendation from the chairmen of both political parties, as provided for by 
Section 677 of the 1931 Code of Iowa. The cl:luse "on similar re·commendation," 
which appe:~rs in Section 678, refers to the recommendation provided for in 
Section 677. Any other construction would be meaningless. 

Copies of this opinion are being sent to the m1yor of Oskaloosa, Iowa, and to 
the county chairmen of Mahaska County of both the Democratic and Republican 
political parties. We also advise that this opinion be called to the attention of 
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the newspapers printed and published in Oskaloosa, Iowa, in order that proper 
notice be given to each member of the city central political committee of both 
political parties mentioned herein. 

BOARD OF EDUCATION: DEPOSIT OF ATHLETIC FUNDS WITH UNIVER
SITY FUNDS: The depositing of athletic funds in the one bank account 
with other university funds will not obligate the State of Iowa for any 
liabilities incurred by the board of athletics of the university of Iowa as 
long as treasurer keeps an accurate account of all revenues and expenditures, 
(Paragraph 4, Section 3935, Code). Neither will it impair the authority of 
the board of athletics in expending the said funds for current indebtedness 
or to apply on the interest and principal of its bonded indebtedness on account 
of field house and stadium. 
October 17, 1934. State University of Io1ca, Iowa City, Iowa: I have your 

request for an opinion upon the following proposition: 
· "1. Will the consolidation of the receipts of the board in control of athletics 

in the University of Iowa, from gate receipts at athletic events, and otherwise, 
with the general university funds belonging to the state, so that they will be 
deposited in the same bank account but separately accounted for on the books 
of the University, in any way commit the State Boa'rd of Education to an 
acknowledgment of or assumption of the indebtedness of said board in control 
of athletics? 

2. Will such consolidation accompanied by entirely distinct accounting 
showing at all times the complete receipts and disbursements of the board in 
control of athletics in any extent impair or limit the authority of the board of 
control of athletics to expend or order the expenditure of funds received from 
the sale of tickets, etc., for admissions to athletic events in payment of current 
obligations of said board, as for supplies, salaries, etc., or the application of the 
same to the payment of interest and principal on account of the bonded in
debtedness on the field house and stadium?" 

In answer to your first question, you are advised that it is our opinion that 
the deposit of these funds in one bank account will not in any manner obligate 
the state of Iowa for the liabilities incurred by the board of athletics of the 
state university of Iowa so long as the treasurer of the university of Iowa 
keeps an accurate check and account of all revenues and expenditures of said 
institution so that the receipts and disbursements of each of its several depart
ments shall be apparent at all times. 

In answer to your second question, it is our opinion that the deposit of re
ceipts from athl"etic events with the treasurer of the university of Iowa for 
consolidation with and bank deposit as a part of the general university funds 
will not limit or impair the authority of the board in control of athletics in 
ordering the expenditure or application of such funds in payment of its current 
expenses or in payment of interest or principal upon its bonded indebtedness 
on account of the field house and stadium. It is to be understood, however, 
that in no case may the board in control of athletics expend or authorize the 
expenditure of university funds in excess of tlie balance shown bY the boolm 
of the university treasurer as having been received from the sales of tickets or 
other legitimate income of the board in control of athletics. 

You are further advised that it is the duty of the treasurer of the State 
University of Iowa to keep an accurate accounting of all revenue and expend
itures of said institution so that the receipts and disbursements of each of its 
departments shall be apparent at all times. (Par. 4, Sec. 3935, 1931 Code of 
Iowa.) 

ELECTIONS: llALLOT: PARENTHETICAL GUIDES: Parenthetical guides 
such as "Vote for One," etc., were adopted by the legislature for primary 
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ballots, but were not adopted for use on the official ballot to be used in a 
general election. 
October 25, 1934. Scr:rctm·y of State, Des Illoincs, Iotca: This will aclmowl

edge receipt of your favor of the 24th inst., enclosing request for an official 
opinion upon the following questions: 

In certifying the qualified candidates to the county auditors for the approach
ing general election, the caption, "Vote for Three" was carried on the ballot 
form above the names of the three candidates on each ticket for the full term 
of Supreme Court, and over the single candidate for the short term of the 
court we carried the caption, "To fill vacancy." I would like your opmwn 
as to whether the caption referred to constitutes sufficient guidance for the 
voters in this connection. 

Dropping down to the district offices, it is the practice of this office merely 
to list the names of the candidates, leaving other details to be properly filled 
in by the county auditors. The reason this detail is not carried on to the end 
of the 'ticket by this department is that districts vary as to the number of 
candidates and overlap county lines to the extent that there is less likelihood of 
confusion when the auditors attend to this detail than if the state department 
should attempt it. 

Will you kindly give me an opinion as to whether this practice is proper 
and state whether you consider the attached certification of form of ballot com
plies with the law on the points I have outlined? 
~We have examined the specimen ballot referred to in your communication 

and the statutes applicable thereto. The ballot conforms to Section 760 of 
the Code of 1931. This statute deals with the form of ballot for a general 
election. Section 553 deals with the form of ballot to be used in a primary 
election. 

The Legislature adopted in the form of ballot to be used in a primary elec
tion the use of certain parenthetical guides as an aid to the voter such as, 
"Vote for One," "Vote for' Two," or "Vote for Three." Such parenthetical 
guides were not adopted by the Legislature for use on the official ballot to be 
used in a general election as provided by Section 760. Undoubtedly, it was 
the thought of the Legislature that by reason of the differen~e · in situJ.tions 
existing in a general election as distinguished from tint prevailing in a primary 
election, might render such caption or guide either proper or necessary in a 
primary election and improper or unnecessary in a general election. 

It is a matter of common knowledge tint a primary ticlwt usually carries 
the names of one or more candidates on the same ticket for the same offiec, and 
that it is of some aid and guidance to the voter to know that not more than 
one or two of such candidates are to be voted for. Conversely, on a general 
election ticket, it is impossible for the 1nmes of more candidate3 to appeJ.r for 
n given office than there are candidntes to be elected to that office and, there
fore, the assumption by the voter could and would be that he or she is entitled 
to vote for any or for all of the candidates so listed. 

Examination of sample copy of the official ballot submitted to us reve•ds 
no discriminatio~n throughout as between contending candidates for the same 
office, and inasmuch as the Governor of the State of Iowa by proclamation 
issued on the 6th day of October, A. D. 1934, advised the people of the State 
of the offices of state officers to be filled, of the offiees of representatives in 
congress of the senatorbl districts, of the representative districts, and of the 
judicial districts to be filled by the general election on the 6lh day of November, 
/1.. D. 1934, it must be assumed that the electorate of the State of Iowa, either 
have taken or will take cogniz:mce of the same before proceeding to ballot 
on that date. 
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ELECTIONS: PERSO="S PERMITTED AT POLLING PLACES: "Cort1inly, 
the people who remain within the polling place for tho purpose of checking 
up on the voters would come within the me:ming of Section 824, which pro
hibits loitering or congregating and would, undoubteuly, be violating that 
section." 
October 31, 1834. Secretary of State, Des llfoincs, Iowet: \Ve have your re

quest for an opinion on the following: 
"Is it permissible for any political party to have persons or committees inside 

of the polling places with a caru index system or other system of checking 
on the persons as they vote, in order to determine whether or not all of the 
persons affiliated with that party have voted?" 

Section 821 of the Code of 1931, which malres provision for the persons or 
committees permitted at polling places, reads as follows: 

. "821. Persons permitted at polling places. Tho following persons shall be 
permitted to be present at and in the immediate vicinity of the polling places, 
provided they do not solicit votes: 

"1. Any person who is by law authorized to perform or is charged with the 
performance of official duties at the election. 

"2. Any number of persons, not exceeding three from each political party 
having candidates to be voted for at such election, to act as challenging com
mittees, who are appointed and accredited by the executive or central com
mittee of such political ·party or organization. 

"3. Any number of persons not exceeding three from each of such political 
parties, appointed and accredited in the SJme manner as above prescril.Jed for 
challenging committees, to witness the counting of ballots." 

It seems clear th:1t the persons or committees referred to in your interrog
atory arc not named in the provisions of the preceding section. 

Section 805 of the Code of 1931, which limits the time for voting, provides 
as follows: 

"805. Limitation on time for voting. No voter shall be allowed to oc·cupy 
a voting booth already occupied by another, nor rennin within. said inclosed 
space more C1an ten minutes, nor to occupy a votin~ booth more than five min
utes, in case ~II of said voting booths are in use and other voters waiting to 
occupy the sime, nor to again enter the inclosed space after having voted; 
nor shall more than two voters in excess of the whole number of voting booths 
rrovided be allowed at anv one time in such inclosed space, except by the 
authority of the election officers to keep order and enforGe the law." 

It will be noted from the reading of the last quoted section that no voter shall 
be allowc:l to remain within the inclosed space more than ten minutes, nor shall 
he be allowed to remain within the votin<; booth more than five minutes, if 
anyone else is waiting to vote, nor is he permitted to enter the inclosed sp:Jce 
after having voted. 

Section 824 of the Code of 1931 prohibits loitering, congregating, electioneer
ing, treating voters, or soliciting votes, during the receiving of the ballots, 
within one hundred feet of any outside door of any building affording access 
to any room where the polls are held. Certainly, the people who rem:1in within 
tho polling pla'.?e for the purpose of checldng up on the voters would come 
within the meaning of Section 8'24, which prohibits loitcrin:; or con;regatin:; 
and would, undoubtedly, be viobting that section. 

J<JLECTIONS: V. C. C. C. CAMP: AUTHORITY OF lVIElVIDERS TO VOTE IN 
PRECINCT IN WHICH CAMP IS L'JCATED: "It is, therefore. the opinion 
of this Department that so far as the single or unnnrrierl man is concerned, 
if he came to the camo with the intention of establishin.P.; a residence there, 
he is entitle! to vote in the prednct in which the camp is located." 
November 1, 1934. County Attorney. 1Vinterset, 'Iowa: We have your request 

for an opinion on the following proposition: 
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"Just south of Winterset in Madison county is located a V. C. C. C. c_mp. 
This camp has been established at Madison county more than sixty days, and 
in the voting precinct in which it is located more than ten days. Some of the 
men are married, and some are unmarried. Of those men who are m:uried, 
some of them moved their families to Winterset and established them in homes, 
while others left their families at their former places of residence. 

"The question is whether or not any of these men are permitted to vote in 
the township in which the camp is located." 

So far as the married men are concerned, the question is very easily answered. 
Those who continue to maintain their homes in other counties undoubtc:lly 
must vote in the county of their residence, while those who moved the:r fam· 
ilies to Winterset or to the community in which the camp is located awl eJtab· 
lishcd them in homes would without doubt be entitled to vote in Madison 
County, and in the precinct in which they have established their homee, pro
vided they moved their families to Winterset with the intention of maldng that 
place their residence. Residence, you know, is more or less a matter of intcn· 
tion. 

So far as the single men are concerned, the question is more difficult. It 
could be that some of the men, although they a::e sin~le and ross:bly have never 
been married, have always maintained their homes with their parents, and 
th::~t when they came to Madison County they had no intention of changiw; their 
residence and, therefore, would be required to vote in the county in which they 
claim their residence. Others of those men, and especially those who have not 
u,aintaincd homes, but merely have lived in rooming houses and hotels, could 
without question intend to make their home in the place in which they arc 
rooming or staying. 

The Supreme Court of this state passed squarely on that question in the 
ease of Dodd vs. Lorenz, 210 Iowa, 513; 231 N. W., 422. That was a case in 
which three unmarried school teachers voted in the general election at Tr:10r, 
Iowa. They had been te3.ching in the Traer schools for three or four years 
and had roomed at private homes. None of these three teachers ha 1 spent any 
of their vacations in the town of Traer. Parts of th'm wen spcn.t w'ith their 
parents, and parts in taking trips and attending school during the summer. 
They all contended, on the trial of the case, that when they came to Traer they 
intended to make it their home or their residence as long as they were teaching 
school there. In view of this recent decision, there is no question but that 
one is not of necessity required to maint1in a house, in order to vote. The 
question then resolve~ itself to whether or not a residence may be establisheu at 
the V. C. C. C. Camp. 

The Civilian Conservation Corps is not established alon~ the lines of a 
standing army, nor does it in any way compare with the standing army in 
the sense that the land, upon which the camp is lo~ated, is an army or govern· 
ment reservation. These men are merely employed by the Federal Govern· 
ment. If they are .single men, past twenty-one years of age, qu1lified voters in 
other respects, and came to the camp with the intention of making their home 
in that precinct, it is the opinion of this Department that the question of inten
tion should govern, and that they would have a right to vote in the predrict 
in which the camp is located. 

Although the Supreme Court of this state h3s held tint a soldier cannot 
establish a residence in a state by residin,>; on a Federal Government Reserva
tion, such as an army post, yet a C. C. C. Camp is not in the same- class as a Gov
ernment Reservation. The land is not owned by the Federal Government, and 
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in most inst:mccs is not even rented by the Federal Government, while the men 
arc merely employed by the Federal Government. The establishment of such 
C3mps is more in the nature of a form of relief. Certainly no one could be 
heard to say that a single man, who goes to the State of Arizona to be employed 
in the building of the Roosevelt Dam, a federal project, and resides in a camp 
in that state with the intention of making his home in Arizona, could not 
establish a residence in the camp. Nor could we dispute the fact that a single 
man, who is employed by a contractor in the building of a road, and who resides 
in a camp with the intention of making his home there, would not have a right 
1 o vote in the precinct in which the camp is located. \Ve do not believe that 
the V. C. C. C. Camp in Madison County is in any different category . 

. It is, therefore, the opinion of this Department that so far as the single or 
unmarried man is concerned, if he c1me to the camp with the intention of 
establishing a residence there, he is entitled to vote in the precinct in which 
the camp is located. 

OLD AGE ASSISTANCE ACT: LIEN: Same category as other special tnes 
of like nature as poll taxes and dog taxes: Lien as provided by Section 7203. 
1931 Code of Iowa, as amended by Chapter 90, Acts of the 45th General 
Assembly in Extra Session. 
November 1, 1934. Deputy Auditor of State, Des J!oines, low:z: This will 

acknowledge receipt of your request of the thirty.first ultimo for the opinion 
of this Department on the following question: 

"In former opinions rendered from your office you have held that the old 
age pension tax as provided for by Senate File 42, Section :15, is a lien on real 
property and that the tax due July 1, 1934, becomes delinquent and subject to 
the same penalty as real estate taxes if not paid prior to April 1, 1935. 

"In keeping with these rulings, we are of the opinion that if will be the duty 
of the county treasurers to comply with the provisions of Section 7190 and 
Section 7203 as amended by Chapter 90 of the Acts of the 45th Extra General 
Assembly with reference to the handling of this item and the perpetuating of 
the lien involved therein. This would mean that between October 1, 1935, and 
December 31, 1935, the treasurers shall carry forward to the delinquent person~! 
property tax list all items of the 1934 Old Age Pension Tax levy that remain 
unpaid, and that in so doing he perpetuates the lien as is provided in Section 
7203 as amended." 

Please be advised that it is the opinion of this Department that your anaJy. 
sis of the situation, as stated in your letter, is correct and that the creation 
of a lien by the old age assistance tax would be in the same category as other 
special taxes of like nature, such as poll taxes and dog taxes, and would become 
a lien as is provided in Section 7203 of the 1931 Code of Iowa, as amended by 
Chapter 90, Acts of the Forty-fifth General Assembly in Extraordinary Session. 

E;LE'CTIONS: F. E. R. A. SUBJECTS: AUTHORITY TO VOTE: "* * * * 
persons who have bona fide intent to make a Ioc:~lity a place of residence 
or domicile and have remained for a sufficient length of time to comply with 
Section 1, Article 2, of the State Constitution, if not otherwise disqualified, 
would have a right to vote whether the intent was to mal'e such lo·~J.lity as 
a lifelong home or not, * * * *." 
November 2, 1934. Seereta1·y of State, Des Moines, lo!ca: Your request for a 

legal opinion "as to whether or not persons receiving relief under F.E.R.A., 
standing for Federal Emergency Relief Administration, who are housed awl 
cared for in buildings or camps in or adjacent to municipJlities in the State 
of Iowa, are entitled to cast a vote at the November 6, 19'34, general clccticm 
in the State of Iowa" at hand, and in reply this Department would s:ty: 
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The Constitution of the State of Iowa provides, Article 2, Section 1, as fol
lows: 

"Electors. Section 1. Every citizen of the United States, of the age of 
twenty-one years, who shall have been a resident of this state six months next 
preceding the election, and of the county, in which he claims his vote sixty 
days, shall be entitled to vote at all elections which are now or hereafter may 
be authorized by law." 

Section 4 of Article 2 of the State Constitution provides as follows: 
"Persons in military service. No person in the military, naval, or marine 

service of the United States shall be considered a resident of this state by 
being stationed in any garrison, barrack, or military or naval place, or station 
within this state." 

Those who are disqualified are likewise designated in said Article, Section 5, 
as follows: 

"Disqualified persons. No idiot, or insane person, or person convicted of any 
infamous crime, shall be entitled to the privilege of ali elector." 

We have, therefore, the Constitution of the State of Iowa, prescribing who 
is and who is not entitled to vote at all elections. In the list of disqualified 
persons, we do not find listed either paupers, inmates of county homes or those 
receiving aid otherwise from the State or Nation, or other or different public 
or private charity. Inmates of charitable institutions and county homes have 
always, under the policy of the State of Iowa, been permitted to cast their 
ballots under the constitutional privilege prescribed by the statute._ To say 
that a person, because he is receiving relief from the Federal Government under 
F.E.R.A. from the State Government, the Municipal Government of the county 
or city, or other charitable institution, may not vofe is in strict violation of 
the constitutional provision of the State of Iowa and absurd, and would lead 
eventually to a disfranchisement of a large portion of our people, who at this 
time especially, through no cause of their own, are forced to receive relief 
from some public or private source. 

The m:~tter of acquiring a settlement for the purposes of becoming a charge 
upon the county is an entirely distinct and separate matter from the right to 
vote, as is evidenced ·by the fact that Chapter 99 of the Forty-fifth General As
st>mbly, as amended by Chapter 61 of the Extra Session of the Forty-fifth Gen
eral Assembly, which provides: 

"Section 1. Section fifty-three hundred eleven ( 5311), Code, 1931, is hereby 
repealed and the following enacted in lieu thereof: 

"'1. Any person continuously residing in any one county of this state for 
a period of ONE YEAR without being warned to depart as provided in this 
chapter acquires a settlement in that county, * * * *.'" 

It will readily be seen that it was the intention of the Legislature to make 
a clear distinction between the right of residence of sixty days, prescribed in 
Article 2, Section 1 of the Constitution for residence, entitling persons to vote, 
and the acquisition of settlement entitling the person to county aid. And the 
Legislature nowhere in said Chapter 99 of the Forty-fifth General Assembly, 
as amended, intended to make the year's residence necessary for acquisition of 
settlement the test of a right to vote, and had it so done, it would be in plain 
violation of the constitutional provision designating who is entitled to vote. 

The Legislature cannot add to or take from the qualifications prescribed in 
Article 2, Section 1 of the State Constitution. True it is, the Legislature may 
establish courts or ·administrative boards for the purpose of determining the 
question of the qualification in the first instance, but the voter has the right on 
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election day to demand a ballot, and, if challenged, to make the proper affidavit 
a~ to qualification, and the ballot must be received. No board of registration 
may refuse registration, and no board of election may refuse to receive the 
ballot of a person who offers to swear to his qualifications, as by law required. 

The FederJ.l Government can in no wise undertake to constitutionally deter
mine the qualification of a voter in the various states. It is a fundamental rule 
of law that the qualification of the voter, as prescribed by the state, is the 
qualification of the voter for federal offices, and in the use of the word, "tran
Sient," Congress in no wise intended or attempted to prescribe the qualification 
of a voter in the relief legislation it enacted. 

The matter of residence qualifying a person to vote is one largely of intent. 
In the last expression of our Supreme Court on the question of residence qualifi
cation, the Court, speaking through Justice Fa ville, said in Volume 210, on page 
520: 

'·T.le acquisition of a residence or domicile is lJ.rgely a matter of intent. 
The undisputed evidence in the instant case shows that as to each of said 
voters it was an intent to make Traer a permanent residence for so long as 
the party was employed as a teacher in s:.1id school. The fact that the p.uental 
home was referred to as a sort of home does not change the legal status of 
the voter. It is a common thing for a person to refer to his birthplace or the 
residence of his parents as home, although he may have an est::tblished home 
of his own at another place." 

And in coming to this conclusion, the Court quote3 from previous dedsions 
of this Court to the same effect, and in further support of its conclusion quoted 
from Goodrich on Conflict of Laws 35, wherein it was announced: 

"It is believed that in this country at least, a domicile of choice may be 
acquired by persons for whom it is impossible to establish a lifelong home, 
and it is sufficient that the intent be to make a given place a home here and 
now." 

It is, therefore, the conclusion of this Department, based upon the holdings 
of our Supreme Court, that persons who have bona fide intent to make a locality 
a place of residence or domicile and have remained for a sufficient length of 
time to comply with the provisions of Section 1, Article 2 of the State Con
stitution, if not otherwise disqualified, would have a right to vote whether 
the intent was to make such locality as a lifelong home or not, and that no 
commission or board of registration should arbitrarily prevent such qualified 
voter from casting his ballot by withholding registration. 

Married persons receiving such aid from said F.E.R.A. at what may be desig
nated transient camps, may and would have more difficulty in establishing 
places of residence at such camps, but such married person may change his or 
her place of residence and be entitled to vote, although the husband, or wife 
and children or remaining members of the family have not followed him to his 
newly acquired place of residence. The qualification to vote of. married men 
is, however, governed and controlled by the general rule which is largely a 
matter of intent, and a vote may ·be cast when challenged by having been 
properly sworn in. Neither source of income or classification of persons, 
whether paupers or otherwise, controls as to the qualification and right of a 
person to cast his or her ballot and can in no wise be taken into consideration in 
passing upon the right of such person to vote. 

RESIDENCE: NOTICE TO DEPART: CHAPTER 99, ACTS 45TH REGULAR 
SESSION: "We believe the only construction that can be placed on the act 
is that it refers to all cases in which the notice had already been served or 
in which it might be served in the future." 
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November 8, 1934. County Attor1l!)y, Webster City, Iowa: We acknowledge 
receipt of your letter of October 17th, in which you ask for an opinion on the 
following: 

"Our Welfare Office has called to my attention a family who has resided in 
Cedar Rapids for a number of years, going there from Hamilton county. For 
several years, they had the regular settlement notice served upon them, the 
last one being about six months prior to the enactment of Chapter 99, A~ts of 
the 45th Regular Session. 

"The question is whether or not a notice servel within the year prior to the 
en:1ctment of that law is sufficient, or whether one notice would have to te 
served after the enactment of the law, in order to prevent the acquisition of a 
settlement in a county." 

Paragraph 1 of Section 1 of Chapter 99, Acts of the Forty·IHth General As· 
sembly, Regular Session, provides as follows: 

"'1. Any person continuously residing in any one county of this state for 
a period of one year without being warned to depart as provided in this chapter 
acquires a settlement in that county, but if such person has been warned to 
depart as provided in this chapter, then such settlement can only be acquire:l 
after such person has resided in any one county without being warned to 
depart as provided in this chapter for a continuous period of one year from 
and after such time as such persons shall have filed with the board of super
visors of such county an affidavit stating thlt such person is no lon~er a 
pauper and intends to acquire a settlement in that county.'" 

It will .be noted that Chapter 99 pur·ports to repeal and amend -~ertain sec
tions of the Code of 1931, which are contained in Chapter 267. Consequently, 
when in Chapter 99 of the Acts of the Forty-fifth General Assembly we find the 
statement, "but if such person Ins been warned to depart, as j)rovirle:l in this 
chapter * * * ," it means provided in Chapter 2G7 of the Code of l!l:>l and not 
::s provided in Chapter 99 of the Acts of the Forty-fifth General Assembly. 

We call your attention to this, because of the fact that Chapter 99 of the 
Acts of the Forty-fifth General Assenibly does not provide the manner of warn
ing the person to depart. 

It will be noted from the reading of Paragraph 1, hereinbefore quote:!, that 
the person who has continuously resided in the county for one ye'!r. uithout 
being w.1rned to depart, as provided in Ch1pter 267 of the Code of 1931, ac
quires a settlement in that county. The a:t further rrovid€s that if such per
son has been warned to depart, as provided in Chapter 267, then he can only 
acquire a settlement by filing an affidavit with the Board of Supervisors and 
residing in the county for one year after the filing of the affidavit. The act 
does not in express terms provide that it shall only apply to cases in which 
notices are served after the taking effect of the act. It applies to all cases in 
which the person has not acquired a legal settlement at the time the act took 
effect, and we believe that such was the intention of the Legislature, as evi
denced by t:1e reading of the act itself. What is the m:)anin 1 of the provision, 
"but if such person has been warned to de,part, as provided in C1is chapter," 
if it does not mean to include cases in which the notice was served prior to the 
taking effect of 'the act? 'We believe the only construction that can be placed 
c,n the act is that it refers to all cases in which the notice had already been 
served or in which it might be served in the future. 

FAIR BOARD: Federal excise tax on gasoline and oil should not be paid. 
November 13, 1934. State Fair Boanl, Des .Moines. Iowa: This will acknowl

edge receipt of your letter of the thirtieth ultimo in which you refer to your 
letter of September twenty-fourth. The following question is presented: 
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The Standard Oil Company furnished gasoline and oil for tractors and auto
mobiles owned and used by the Iowa State F'air, which tractors and automo
biles were in service on the State Fair grounds. Said company has sent a 
statement of account for $27.95 which represents the federal excise tax, which 
they state has been disallowed. 

You state further that the Standard Oil Company, at a later date, has written 
you a letter, in which they state: 

"The ruling given us by the Govetnmental Auditor is that the Iowa State 
Fair Board is not an essential governmental function, and Federal Excise Tax 
must therefore be charged in every case, and we are forced to pay this tax 
to the government." 

The Iowa Supreme Court, in the case of De Votie vs. Iowa State Fair Board, 
249 Northwestern Reporter 429, ruled on the question as to whether or not 
the Fair Board is or is not :m arm of the sbte and, speaking through Justice 
Evans, states as follows: 

"We have heretofore answered the question both directly and indirectly. 
In Hern vs. Iowa State Agricultural Society, 91 Iowa, 97, 58 N. W., 1092, 24 
L. R. A., 655, we answered it directly in the affirmative. We did likewise in 
State vs. Cameron, 177 Iowa, 262, 158 N. W., 470, L. R. A., 1916F, 578. We 
answered the same question indirectly in Hollingshead vs. Board of Control, 
196 Iowa, 841, 195 N. W., 577, which was an action brought against the board 
of control. We answered it likewise in Cross vs. Donohoe, 202 Iowa, 484, 210 
N. W., 532, which was an action against the superintendent of the insane hos
pital. We answered it likewise again in Long vs. Highway Commission, 204 
Iowa, 376, 213 N. 'N., 532, which was an action against the highway commis
sion, as snell. In view of these settled precedents, we are not disposed to dis
cuss at length the pros and cons of the question. The contention of appellant 
that the purported defendant is a voluntary corporation interested as such in 
the actual ownership of property is thoroughly negatived in the cited cases. 
This board is purely a legislative creation. The method and purpose of its 
creation are set forth in Chapter 135, Code, 1931 (Section 2873 et seq_). It will 
be noted that the Governor of the state is made a member of the board ex 
officio. The same is true of the secretary of agriculture. The method of the 
selection of its officers and employees is provided. No one is allowed to have 
any stock therein nor to have any pecuniary interest therein other than the 
statutory salaries, which are awarded to certain of the officials. No powe,· is 
conferred upon any member thereof to do aught than to perform the specified 
duties assumed by the state and imposed upon this agency. We are not alone 
in our holding on this question. It has arisen at various times in other states, 
and has been passed upon by their respective courts. These -courts have spoken 
with one voice and have held without exception to the same effect as we our
selves have done." 

And again Justice Evans, spealcing for the court says, in quoting from page 
100 of 91 Iowa, 58 N. W. 1092, at page 1093: 

"Not being a corporation for pecuniary profit, the defendant society's liability 
is not controlled by the rules of Jaw applicable thereto. The society is an arm 
or agency of the state, organized for the promotion of the public good, and 
for the advancement of the agricultural interests of the state.'.' 

In keeping with the case above cited, which in turn cites numerous other 
cases when this question has been .before our Supreme Court, it would be 
the opinion of this Department that as the Iowa State Fair Board is an arm or 
agency of the state, engaged in a governmental function to advance the agri
cultural interests of the state, the federal excise tax should not be paid by the 
State Fair Board. 

HUMBOLDT COUNTY FAIR: FINANCIAL STATEMENT: PUBUSHING OF 
SAME IN GII,MORE' CITY ENTERPRISE LEGAL: QUESTION AROSE 
BECAUSE OF SITUATION OF TOWN IN TWO COUNTIES. 
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November 14, 1934. Io1ra State Pair Ro!lnl. Des Moines. !01ca: This will 
aGknowledge receipt of your letter of recent date in which you request the 
opinion of this Department on the following matter: . 

The Humboldt County Fair has published its financial statement in the Gil
more City Enterprise, Gilmore City, Iowa, which is on the county line between 
Pocahontas and Humboldt counties. The printing establishment of the Gilmore 
City Enterprise is on the Humboldt county side of the main street. hut the 
paper is mailed at the post office, which is on the Pocahontas county side of 
the street. 

You state: 
"I also understand that it has been held by a former Attorney General that 

the Gilmore City Enterprise was entitled to do official publishing for Pocahontas 
county." 

The question you submit is as follows: 
Does the printing of the financial statement of the Humboldt County Agri

cultural Society, as published in the Gilmore City Enterprise, meet the require
ments set out in Section 2901 and paragraph 4 of Section 2902 of the C:ode 
relative to the publishing of financial statement of county agricultural societies? 

In view of the fact that Section 2901, 1931 Code of Iowa, provides as follows: 
"Publication of financial statement. Each society shall annually publish in 

one newspaper of the county a financial st3.tement of receipts and disbursements 
for the current year." 

It is the opinion of this Department tint this code se:;tion must be interpreted 
tn read that this statement may be published in any newsvaper in the county. 
This would, however, mean a newspaver of gencnl circulation through the 
mail and would not refer to some mimeographed sheet which was circulated by 
placing the same on door steps and not sent through the mail. As the Giltnorc 
City Enterprise is a newspaper published in Humboldt County, it would be our 
opinion that it would meet with the requirements of Section 2901 of the 1931 
Code of Iowa. 

ANTICIPATORY WARRANTS: ISSUANCE AND SALE OF SAME: SECTION 
7 420-b3: It is the opinion of this department that you are authorized and 
directed to issue and sell anticipatory warrants not to exceed in the aggregate 
the sum of $3,500.000.00. See Code Section 7420-b3 and Chapter 139, Acts 
of the Forty-fifth General Assembly. 
November 15, 1934. Trcasure1· of State, Des Moine's, Iowa: This will 

acknowledge receipt of your request of the twenty-third ultimo for the opinion 
of this Department on the following proposition: 

As an officer of the State of Iowa, I respectfully request your opinion cover
ing the validity and legality of the authorization and issuance of anticipatory 
warrants of the state sinking fund for public deposits of the State of Iowa, 
in the aggregate amount of $3,500,000.00, dated November 1, 1934, which war
rants, I believe, have been authorized and will be issued pursuant to the provi
sions of Section 7 420·b3 et seq. of Chapter 352-A1 of the Code of Iowa, 1931, 
as amended by Chapter 139 of the Forty-fifth General Assembly of Iowa, Regular 
Session, and paragraph b of Chapter 37 of said laws. 

Please be advised that it is the opinion of this Department that you are 
authorized and directed, in accordance with the code sections and amendments 
thereto, which you have cited, to issue and sell anticipatory warrants not to 
exceed in the aggregate the sum of $3,500,000.00. The authority is expressly 
given in Section 7 420-b3 in which it is provided as follows: 

"Anticipatory wan·ants. ·whenever duly allowed 8nd certified claims are on 
file with the treasurer of state to the amount of fifty thous1.nd dollars or more, 
and the state sinking fund for public deposits contains insufficient funds for 
the immediate payment of said claims, the treasurer of state shall issue antici-
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patory warrants for the purpose of raising funds for the immediate payment of 
said claims." 

I am omitting that part of the section which was amended by the Acts of the 
Forty·fifth General Assembly, which aprears in Chapter 139. Said chapter 
adds to the code section above cited the following: 

"and may issue such additional anticipatory warrants as may be necessary 
to refund or extend the maturity of outstanding warrants." 

BOARD OF PAROLE: PRISONERS: Where prisoner is sentenced for more 
than one offense and is serving first sentence and application is m'tde for 
parole, whether Board of Parole has jurisdiction under the law and order of 
court to grant a parole prior to completion of the first sentence. 
November 15, 1934. Boarcl of Parole, Des Moines, Iowa: We have your letter 

M recent date. 
It apiJears L1at certain subjects are now serving sentences for forgery from 

Guthrie County, Iowa. It further appears that addition:1! mittimuses have 
issued from the Clerk of the Court of that county, charging them with. other 
crimes, the mittimuses stating, "The service of said sentence to commence and 
take effeGt at the expiration of the sentence in crimin1! case No. 1422 upon 
which judgment has heretofore been rendered by this court, and under which 
sentence said defendants are now inmates of said institution." 

These prisoners are now serving their first sentence and an apiJiication Irs 
been made for their parole. You ask whether under the law and order of 
court, if your Board has jurisdiction to entertain and grant a IJarole prior 
to the completion of the first sentence. 

Section 3786 of the Code of Iowa, 1931, provides as follows: 
''Powe1· to parole after commitment. The board of parole shall, except as to 

prisoners serving life terms, or under sentence of death, or infeCted with 
venereal disease in communicable stage, have power to parole persons convicted 
of crime and committed to either the penitentiary or the men's or women's 
reformatory. 

The parole may be to a piece outside the state when the board of parole shall 
determine it to be to the best interest of the state and the prisoner, under 
such rules and regulations as the board of parole may impose." 

Section 13959 of the Code of Iowa, 1931, provides as follows: 
•'Cumulative sentences. If the defendant is convicted of two or more offenses, 

the punishment of each of which is or may be imprisonment, the judgment may 
be so rendered that the imprisonment upon anyone shall commence at the 
expiration of the imprisonment upon any other of the offenses." 

Under Section 13961 of the Code, where a prisoner has been sentenced for two 
or more separate offenses and the second term is ordered to begin at the ex· 
piration of the first, the several terms shall be construed as one continuous 
term of imprisonment. 

It is, therefore, apparent that these prisoners are serving one continuous 
term and it is the opinion of this Department that the Bo:ud of Parole c:::n 
grant a parole if the prisoner is eligible, before the completion of the first 
sentence, the parole to be from the entire sentence which would be the first and 
Eecond in this particular instance, and that you have jurisdiction to entertain 
and grant the parole at this time If the prisoners are eligible. 

SOLDIERS: TAX EXill:viPTION: ENLISTMENT NOVE:\fBER 11, 1920: "It 
is the opinion of this office that if he served in the Army of Occupation in 
Germany, he is entitled to the exemption. However, if he merely enlisted 
in the United States Army and served in this country, he is not entitled to 
the exemption." 
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~ovember 17, 1934. County Attorney, Des Moines, Iotca: We have your 
letter of recent date, in which you ask for an opinion on the following: 

"One John D.1vis was an enlisted nun in the United States Army, having 
enlisted on November 11, 1920, and having been honorably discharged .on March 
24, 1922. He contends that, by reason of the date of enlistment and the period 
covered by such an enlistment, he is entitled to an exemption from taxation, 
as provided by Section 6946 of the Code of 1931." 

We call your attention to an opinion issued by this Department over the 
signature of Edward L. O'Connor, Attorney General, dated September 24, 
1934, addresseJ to :\lr. Gilbert S. James, County Attorney, Spencer, Iowa, in 
which this Department ruled that an honorably discharged soldier, who enlisted 
on April 1, 1919, and served with the A. E. F. at Brest, France, and also in the 
Army of Occupation in, Germany prior to July 2, 1921, would be entitled to the 
exemption from taxation under Section 6946 of the Code of 1931. 

The opinion referred to was prepared with one particular case in mind, that 
is, the case of a soldier who actually served in the Army of Occupation. The 
effect of that ruling was that the World War terminated as between the United 
States and both Germany and Austria-Hungary by a joint resolution of Congress 
on July 2, 1921. The question presented in that case did not concern the 
status of a soldier who enlisted after November 11, 1918, in the regular Army 
of the United States of America, but not for service in the Army of Oc-~upation. 

In the case of John Davis, which you have just referred to us, there is no 
s:wwing that the man either enlisted for service in the Army of Occupation 
er that he actually served in the Army of Occupation. It is the opinion of this 
office that if he served in the Army of Occupation in Germ:my, he is entitled 
to the exemption. However, if he merely enlisted in the United States Army 
and served in this country, he is not entitled to the exemption. 

BOARD OF HEALTH: CHIROPRACTORS: Whether a chiropractor has 
authority under the law to commit patients to state institutions and sign 
the necessary papers to do so. 
November 19, 1934. Iowa Chiropract01·s' Association, Iowa Falls, Iowa: Your 

letter of October 23, addressed to the Attorney General, has been referred to 
me for reply. 

You ask the question whether a chiropra~tor has authority under the hw 
to commit patients to state institutions such as insane hospitals, the university 
hospitals, etc., and sign the necessary papers therefore. You state the social 
service workers insist that only a medical doctor can commit the patients to 
state institutions. Since you refer to social workers, we presume your inquiry 
is intended to relate particularly to the right to receive compensation for serv
ices as a physician in connection with the commitment of such persons. 

On page 387 of the "Report of the Attorney General" for the year 1928, ap
pears an opinion of the Attorney General, holding tint an osteopath cannot 
make the examination of indigent persons. Under the provisions of Chapter 
199 of the Code; he is not a physician and surgeon. He sets out Se~tion 4008 
of the Code, which is as follows: 

"Examination by physician. Upon the filing of such complaint, the clerk 
shall docket the same and shall appoint a competent physician and surgeon, 
living in the vicinity of the patient, who shall personally examine the patient 
with respect to said pregnancy, malady or deformity." 

And he holds that under said section the words "physician" and "surgeon" 
would not include an osteopath, and that an osteopath therefore cannot make 
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the examination or report required in sending such patients to the university 
hospitals. 

In view of such prior ruling by this Department, we take the view that a 
chiropractor does not have authority under Sections 4008 and 4009 to make the 
required examination and report incident to committing such patients to the 
hospital. 

OLD AGE ASSISTANCE ACT: CITIZENSHIP IN IOWA: ELIGIBILITY FOR 
PENSION: It would be the opinion of this department, in keeping with 
the decisions cited above, that X, by his acts, signified his intention of being 
a resident of Nebraska and, hence, he would not be eligible for the old age 
assistance in this state, if the matter under discussion occurred within a 
period of ten years prior to the time that he applied for old age assistance. 
November 20, 1934. Old Age Assistance Commission, Des Moines. Iowa: This 

·will acknowledge receipt of your request of the sixteenth instant for the opinion 
of this Department on the following proposition: 

Numerous inquiries having to do with the question of citizenship have been 
received by our commission under the provisions of the old age assistance act 
which provides that one eligible to receive old age assistance must have had 
ten years' continuous residence in the State of Iowa, excepting that they may 
have been absent a total number of months not to exceed eighteen months 
during the period of the ten years. 

You submit a specific case as follows: 
X, who has been a resident of the state of Iowa for a number of years ex

ceeding the period of ten years and has been a continuous resident for the 
last past three years, was absent from the State of Iowa in the state of Ne
braska where he went primarily to spend some time with his son and daughter, 
not intending at the time, to establish a residence in the state of Nebraska. 
But during his stay there, an election came on and because of the importance 
of said election he was persuaded by his friends to vote in said election. Ques
tion: Did X lose his citizenship in the State of Iowa (a) because he was in 
the state of Nebraska long enough to entitle him to vote in said state or (b) 
because he really illegally voted in said state of Nebraska but under pressure 
of the influence that was brought to bear upon him? 

Subsection (d) of Section 12 of Chapter 19, Acts of the Forty-fifth General 
Assembly in Extraordinary Session, provides as follows: 

" (d) Has a domicile in the state and 
" ( 1) has had such domicile continuously for at least ten years immediately 

preceding the date of application, but continuous residence in the state shall 
not be deemed to have been interrupted .by periods of absence therefrom if the 
total of such periods of absence does not exceed eighteen months and the resi
dence for the last three years preceding the application has been continuous, 
but absence in the service of the state or of the United States shall not be 
deemed to interrupt residence in the state if a domicile be not acquired out
side the state;" 

19 Corpus Juris 395, in distinguishing domicile and residence, states: 
"While the terms 'domicile' and 'residence' are frequently used synonymously, 

they are not, when accurately used, convertible terms. The former was of 
more extensive signification and includes, beyond mere physical presence at 
the particular locality, positive or presumptive proof of an intention to con
stitute it a permanent abiding place. 'Residence' is of a more temporary 
character than 'domicile.' 'Residence' simply indicates the place of abode 
whether permanent or temporary; 'domicile' denotes a fixed, permanent resi
dence, to which, when absent, one has the intention of returning. 'Residence' 
has a more limited, precise, and local application than 'domicile,' which is used 
more in reference to personal rights, duties, and obligations. That there is a 
difference in meaning between 'residence' and 'domicile,' is shown by the fact 
that a person may have his residence at one place while his domicile is in 
another. It has also been said that domicile and residence are not synonymous 
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for the reason that a person may have more than one residence at the same 
time, but only one domicile." 

And on page 397 states: 
"Generally, where a statute prescribes residence as a qualification for the 

enjoyment of a privilege, or the exercise of a franchise, and whenever the 
terms are used in connection with subjects of domestic policy, domicile and 
residence are equivalent." 

In the case of In Re Estate of J. M. Colburn, 186 Iowa 590, our Supreme 
Court said: 

"To establish a domicile at any particular place, there must be an intention 
to do so and the fact thereof; and the mere intention, without, in fact, residing 
or abiding, cannot constitute a domicile." 

In answering your question (a), it would seem that the controlling factor 
would be as to whether or not X intended to make the state of Nebraska his 
home and, secondly, whether the period of absence exceeds eighteen months 
in the period of the ten years, taking into consideration, of course, that he 
would have to be in Iowa three years prior to the time of making application. 
The courts generally say that "to establish a domicile, there must be an in
tention to do so." But intention in such a case would be governed by the 
facts and acts done by the person in question rather than the expression of 
such a person as to what he intended. 

In the case of Pope vs. Pope, 243 Pacific 962, at page 964, which is also re
ported in 116 Okl. 188, "domicile" is defined as follows: 

"The term 'domicile' in its ordinary acceptance means a place where a person 
lives or has his 'home.' In a strict legal sense that is properly the domicile 
of a person where he has his true, fixed, permanent home and principle estab
lishment, and to which place he has, whenever he is absent, the intention of 
returning. In a sense domicile is synonymous with home or residence, or 'the 
house of usual abode.'" 

Also see ~1acleod vs. Stelle, 249 Pacific 254, at page 256, also reported in 43 
Idaho 64, in which it is provided as follows: 

"'Domiciled' as a verb, means to establish in a fixed residence or a residence 
that constitutes habitancy or to have one's domicile, to dwell. As a noun, it 
means a place of residence either for an individual or a family, a dwelling 
house, or abode, a home or habitation, residence at particular place accompanied 
with intention to remain there for unlimited time, residence accepted as final 
abode, home so considered in law." 

In continuing to answer (a) of your question, it would be our opinion that 
the controlling factor would not be that X was in Nebraska long enough to 
entitle him to vote but as to what his intention really was and, as stated above, 
the courts have said that while the intent of the person is to be the governing 
factor, yet intention is not always conclusive as expressed in what the person 
says but rather in the acts and things done by such a person. App:uently, in 
this case, X must have intended to have considered NebrasK1 his residence 
or he would not have exercised the right of franchise in Nebraska. App1rcntly, 
he signified by h'is act in voting to consider Nebraska his place of residence. 
'l'herefore, the question of whether or not he had been out of the st::~te of Iowa 
eighteen months out of ten years would not be the controlling factor. 

In answer to (b) of your question, it would be our opinion that the question 
is so phrased as to assume the fact of the illegal voting. We do not hwe suf
ficient facts in our possession to determine whether or not the voting in Ne
braska was an illegal act but certainly X must have had the intention to make 
Nebraska his residence or he would not have desired to exercise the right of 
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franchise in tint state. In other words, there must have been a well-founded 
idea on his p:ut that Nebraska would be his future home and by voting it 
would seem t1at he abandoned his residence in Iowa or he would not have 
taken sufficient interest in the affairs which would be primarily to the exclu· 
sive interest of residents of Nebraslm )Jy exercising the ri;;ht to vote in that 
state. 

It would be our opinion in keeping with the decisions above cited that X, 
by his acts, signified his intention of being a resident of Nebraska and, hence, 
he would not be eligible for the old age assistance in this state, if the matter 
under discussion occurred within a period of ten years prior to the time that 
he applied for old age assistance. 

BOARD OF HEALTH: PHARMACY EXAMINERS (Licensed): LICENSE 
(Pharmacy Examiners): A division of money received from the sale of 
prescriptions by a licensed pharmacist with a licensed physician constitutes 
unprofessional conduct, and constitutes a ground for the revocation of the 
pharmacist's license. 
November 22, 1934. PhannaC1J Examiners, Des J!Ioines, Iowa: You state 

that the Pharmacy Examiners desire an opinion from this De,partment on the 
following question: 

"Would the division of money received from s:tle of prescriptions by a licensed 
pharmacist with a licensed physician, constitute unprofessional condu.:;t as 
defined in Paragraph 4, Se~tion 2493, Code of Iowa, 1931, and be sufficient 
grounds for revocation of the pharmacist's license as provided under Section 
2492?" 

Section 2492 provides that a license to practice a profession shall be revoked 
or suspended when the licensee is guilty of immoral, unprofessional, or dis· 
honorable conduct. Section 2493, so far as material to the question presented, 
is as follows: 

"Unprofessional conduct defined. F"or the purposes of the preceding section 
'unprofessional conduct' shall consist of any of the following ads: 

"* * * * 
"4. Division of fees * * * * received for professional services with any per· 

son for bringing or referring a patient or assisting in the care or· treatment 
of a patient without the consent of said patient or his legal representative." 

The first question for determination is whether subsection 4, above quoted, 
refers to persons engaged in the practice of pharmacy. The sections herein 
referred to are a part of Chapter 115 of the Code, relating to the practice acts 
and revoc:ttion of licenses. Section 2438, the first section in this chapter, setting 
forth certain definitions, provides that "licensed," when applied to a physician 
and surgeon or pharmacist shall mean a person licensed under Title 8 of the 
Code. This section also provides that "profession" shall mean medicine and 
surgery, pharmacy, etc. 

Pharmacy is defined as a profession. It naturally follows that a person prac· 
tieing pharmacy is practicing a profession, or performing a professional service 
ruther than merely selling an article or a commodity, and the money received 
by persons engaged in the practice of pharmacy may properly be said to be in 
part, at least, a fee for professional services. 

Section 2578 provides that the following classes of persons shall be deemed 
to ·be engaged in the practice of pharmacy: 

"Persons who engage in the business of selling, or offering or exposing for 
sale, drugs and medicines at retail. · 

"Persons who compound or dispense drugs and medicines or fill the prescrip
tions of licensed physicians and surgeons, dentists, or veterinarians." 
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Pharmacists guard jealously their exclusive right to sell prescriptions, drugs, 
and medicines. They do not claim the exclusive right to sell proprietary medi
cine or domestic remedies. The exdusive right to sell drugs and fill prescrip
tions is granted pharmacists because a quality of service is required in con
nection therewith which the layman is incapable of rendering. The pharma
cist, therefore, should not be heard to deny that the money he receives for the 
sale of prescriptions is a fee, or in part a fee for his professional service. 

The question then arises whether the purchaser of the prescription is a 
p:ttient. Without question, he is a patient of the physician, and in a sense may 
Le said to be the patient, or, at any rate, he is the customer of the pharmacist. 
The statute prohibits ·the division of fees with any person for brin;;in~ or 
referring patients. The question relates to the ease where a do:;tor refers or 
brings his patient to the pharmacist to get the prescriptions filled. 

It is our opinion a division of money received from the sale of prescriptions 
by a licensed pharmacist with a licensed physician constitutes unprofessional 
conduct, as defined by Paragraph 4, Section 2493 of the Code of Iowa, ani 
constitutes a ground for the revocation of the pharmacist's license under 
Section 2492, but the evidence of such unprofessional conduct to justify the 
revocation of licenses should ·be clear, satisfactory, and convincing. 

SCHOOLS: TEACHER'S CONTRACT: Whether contract of teacher is legal 
and if school has been legally opened where no consent has been given by 
County Superintendent. 
November 23, 1934. County L1ttorney, Algona, Iowa: We have your reQuest 

for opinion on the following proposition: 
"The school in subdistrict No. 7 was closed for seven years because of lack 

of pupils. Last summer, the Board voted to open the school and at that time, 
hired a teacher for the ensuing year. At the time, a contract was entered into. 
There was a family in the district who had six children of school age in the 
grades under the eighth grade. Nothing was said to the parents of these 
children at the time as to where they desired their children to be sent. How
ever, these parents now advise the board that they desire to send the .children 
to public school in Bancroft instead of to this school in subdistrict No. 7. Will 
you please advise whether the contract of the teacher is legal and if the sGhool 
has been legally opened where no consent has been given by the County 
Superintendent?" 

Chapter 39, Laws of the 45th General Assembly, Extra Session, provides that 
a contract shall not be entered into with a teacher for the next ensuing year 
wheri it is apparent that the average daily attendance will be less than five 
or the enrollment less than six pupils. This is then followed by a clause 
which provides that unless the parents or guardians of seven or more elementary 
children subscribe to a written statement, sworn to before a County Superin
tendent or Notary Public, certifying that the children will enroll in and will 
attend such school if opened, and secure from the County Superintendent, 
written permission, that the school will not be opened, nor may a contract be 
entered into. This last clause, however, does not apply in this particular case 
for it is apparent here that there were actually in the district at the time of 
entering into the contract, six children of school age, and the last clause is 
only in event that it is not apparent that there are six children of school age· 
iu the district at the time, but others who do not live in the district at the 
time, subscribe to an oath they will be in the district when sdwol is opened 
or for other reasons that their children will attena the school, and therefore, 
in order to protect the Board in opening such school where the children are 
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not actually in the district at that time, the oath is provided for, but is not 
necessary in this case where the children are actually in the district. 

It is, therefore, the opinion of this department that a contract with the 
teacher is legal and that the school has been legally opened. 

INSURANCE: COMMISSIONER OF INSURANCE: ~fay Insurance Commis
sioner, when designated by State of Missouri together with two commissioners 
from other states, to act with Superintendent of Insurance of Missouri to 
examine reinsurance contracts, charge for such service and retain amount 
so charged? 
December 4, 1934. Comrnissioncr of Insurance, Des Moines, Iowa: \Ve have 

your letter of recent date asking for our opinion on the following proposition: 
"The law of the State of Missouri requires that wherever there is a rein

surance contract between two companies domiciled within the State of Missouri, 
that such companies be examined relative to the merits of the reinsurance 
contract approved or disapproved by a commission consisting of the Superin
tendent of Insurance of the State of Missouri together with two Commissioners 
of Insurance from other states. May I, when designated as one of these two 
Commissioners of Insurance, charge for such services and retain the amount 
so charged?" 

Section 5731, Revised Statutes of Missouri, 1929, provides in part as follows: 
"The superintendent shall request the assistance of the insurance commis

sioners or superintendents of two other states as experts who with the super
intendent of this state, shall form a commission to hear said petition. * * * * 
Compensation of the commissioners or superintendents acting under the provi
sions of this article, together with the expenses and costs incident to proceed
ing under this section shall be paid by the company or companies bringing 
said petition." 

Section 8605 of the Code of Iowa, 1931, in regard to the appointment and 
term of the Commissioner of Insurance provides in part, as follows: 

"He shall * * * * devote his entire time to such duties and serve for four 
years from the July 1st of the year of appointment. 

Section 8'612 of the Code provides in regard to fees as follows: 
"Fees. All fees and charges of every character whatsoever which are required 

by law to be paid by insurance companies and associations shall be payable 
to the commissioner of insurance whose duty it shall be to account for and 
pay over the same to the treasurer of state at the time and in the manner 
provided by law." 

Section 25 of the Appro,priation Act, being Chapter 188 of the Acts of the 
Forty-fifth General Assembly, Regular Session, states the salary of the Com
missioner of Insurance at $4,000.00 per annum. 

Section 62 of the Appropriation Act provides in part as follows: 
"All salaries provided for in this act are in lieu of all existing statutory 

salaries, for the positions provided herein and shall be payable in equal monthly 
or semi-monthly installments and shall be in full compensation for all services 
except as otherwise expressly provided." 

Section 31 of the Constitution of Iowa provides: 
"No extra compensation shall be made to any officer, public agent or con

tractor, after the services shall have been rendered or the contract entered 
into." 

Our Supreme Court in the case of Burlingame· vs. Hardin County, 180 Iowa, 
919, had before it the question whether the Clerk of the District Court could 
retain fees for acting as Referee in Probate, and the court there, after stating 
that when the Clerk acted as Referee in Probate, he was performing an extra 
official service and receiving payment therefor in his individual right and 
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not as Clerk of the Court and the court in holding that the Clerk could ret.1in 
as his own the extra fees as Referee in Probate, said on page 925: 

"A county officer does not contract to give all his time to the public service 
in any such sense that all the money he may e.1rn or receive from any and 
every source during his term of office must be accounted for to the county." 

However, as pointed out above, Section 8605 of the Co:le requires that the 
Commissioner of Insurance shall devote his entire time to his duties and when 
the Commissioner of Insurance goes down to :\lissouri to sit as a member of 
their Insurance Commission in approving or disapproving the reinsuran·~e con
tract, he acts under the statutes as Commissioner of Insurance of Iowa and 
not as a private individual, such as the Clei k of the Court does when acting 
as Referee in Probate and while the Commissioner of Insurance of this state, 
in performing the duties down in Missouri, is not performing a statutory duty 
imrosed by the statutes of Iowa, yet, he is acting in his official capacity and 
as a matter of comity between states, for all states are neces3arily concerned 
with reinsurance contracts, for it is common lmowledge that insurance com
PJnies tlo not ordinarily limit their business to one particular state, and while 
they may have an office in one state, they are selling insurance in a number 
of states and the holders of these policies are necessarily very much interested 
in the doings of their company and it is really a part of the duties of the 
Insurance Commissioner to so protect the people of Iowa. 

It is, therefore, the opinion of this department tlut pursuant to Section 8612 
of the Code that this fee to the Commissioner of Insurance to be paid by the 
reinsuring company must be paid over to the Treasurer of State ant! cannot 
be retained by the Insurance Commissioner of Iowa. 

BANKS AND BANKING: PUBLIC FUNDS: COUNTY: BOARD OF SUPER
VISORS: STATE SINKING FUND: 1. Whether county has legal right to 
enter into compromise settlement with receiver of bank. 2. \Vhether county 
can file against State Sinking Fund for balance of account in bank. 
December 4, 1934. County Attontey, Manson, Iowa: I wrote you hurriedly 

about the Farmers Bank of Yetter last evening so that you would have a letter 
for your meeting today, and am writing you at length now in regard to our 
thoughts on this proposition. 

As I understand the facts, the Farmers Bank of Yetter is now in receiver
ship. This bank was a private bank and as such was designated as depository 
for public funds for your county pursuant to Section 7420 d1 of the Code of 
Iowa, 1931. Your county had moneys on deposit in the bank at the time of 
the appointment of receiver and the receiver who was appointed by the District 
Court, has asked your county whether it woulll accept an offer of 50 per cent 
or the amount of its deposit, the same to be accepted in full by the county, and 
rr]lease the individual owners of the bank from any further liability, and also 
release the receiver. 

You further advise that in your opinion, such a compromise settlement woulll 
!Je a:lvantageons to the county and you ask our opinion whether the county 
has the legal right to enter into such a compromise awl if so, whether the 
county can file against the State Sinking Fund for public deposits for the 
balance of their account in the bank. 

Section 5130 of the Code of Iowa sets forth the general powers of the Board 
of Supervisors, and Subuivision G thereof states that th~y have the authority 
"to represent its county" and have the care anu management of the property 
and business thereof in all cases where no other provision is made. 
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In the case of Powesh:ek County vs. Buttles, 70 Iowa, 246, our Supreme Court 
held that Boards of Supervisors in the management and control of the school 
fund, had the authority to do acts and make settlements for the protection 
of said fund, whi~h. in the exercise of wisdom and care, prudent men or men 
of affairs would do for the purpose of securing or collecting a debt. 

In the case of McCarty, et a!., vs. Eggert, 154 Iowa, 28, the CL•Urt held that 
the Board of Supervisors had the right and authority to settle with the County 
Auditor a claim of the county against him. 

In the case of Sac County vs. Hobbs, 33 N. W., 368, our Supreme Gvurt said: 
"The Board of Supervisors are clothed with discretion in the matter, and it 

is competent for them, after a defaJ.~ation has occurreJ, to take other secur:ty 
than that afforded by the bond, and even to extend the time of payment, if 
the interest of the county will thereby be better protected. True, such power 
i;; not conferred by any express provision of the statute but it is included in 
the general power to examine and settle the ac~ounts of the receipts and 
expenditures of the county." 

It is, therefore, apparent that pursuant to the general powers, your Board 
c.f Supervisors does have the legal right and authority by proper resolution 
dt:ly entered in its official records, to compromise and settle claims of doubtful 
equity or collectibility, which fact, of course, must be determined by you and 
the Board and this, of course, would include such a claim as you have men
tioned, and such is the opinion of this department. 

In regard to your further question, as to whether the balance of the claim 
could be filed against the State Sinking Fund for public deposits, a more serious 
question arises. 

Theoretically, when the legislature created the State Sinking Fund, there 
was supposed to be enough money in the fund to pay the claims of public bodieH 
as depositors in closed banks and immediately upon the bank being placed in 
the hands of receiver, the public body was to file their claim against the State 
Sinking Fund and obtain a check for the amount of their deposit and then 
assign to the State Treasurer, as custodian of the fund, the public body's right 
to participate in the liquidation of the bank and the Sinking Fund then to 
participate in such liquidation in the same manner as any depositor and to 
receive, of course, the regular dividends. 

Because of the general economic condition a few years ago these banks began 
to fail and close in wholesale lots so that it not only made a terrific demand 
upon the Sinking Fund but also cut the income of the fund because the banks 
that had been paying the interest into the fund, were closed, and so therefore, 
the fund no longer had a great portion of its income, so that is the reason 
why today the Sinking Fund is about twenty-five million dollars in the red and 
it is estimated that it will take at least ten or twelve years for the claims that 
are now filed against it to be paid, as its only income is the interest on public 
deposits plus the revenue from beer. 

You have two serious situations then ·confronting your right to make a 
settlement and reserve your right to file against the State Sinking F'und. First, 
if a settlement was made, it would be a complete release as against the owners 
of the bank and therefore, the Sinking Fund would not obtain anything itself 
from the receivership and even though you did reserve in your settlement, the 
right to file aga:inst the Sinking Fund, the right for any a:lditional amount 
from these individual owners of the bank would be lost. The se(!oncl proposi
tion is whether the State Treasurer, as custodian of the Sinking Fund, would 
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have the right and authority to join with you in the settlement of your claim 
for 50 per cent, reserving to you the right to file against the Sinking Fund for 
the balance for the reason that there is no provision in the law whereby the 
State Treasurer is given this right, nor are there any general powers and 
duties conferred upon him as custodian of the Sinking Fund, his only right 
being under the provisions of Section 7420-a18 of the Code, to pay your claim 
~nd be subrogated to all your rights in the receivership. 

You appreciate the fact that the Sinking Fund is directly interested in every 
settlement for the reason that all claims against the fund are directly inter
ested. As an illustration, if you settled for 50 per cent and had a total deposit 
in the bank of $1,000, you would file for $500 against the Sinking Fund under 
your thought of what the county wiiuld desire to take, but if you settled for 
75 per cent, you would only file for $250. The claimants filing after you did, 
would be directly interested for the smaller your claim, the sooner they would 
be paid, and so the smaller the claim that each public body files against the 
fund inures to all other claimants against it. 

It is, therefore, the opinion of this department that if your board feels that 
it is for the best interests of the county, it may settle and compromise its 
claim with the receiver, but in doing so, it cannot reserve a right to file against 
the Sinking Fund for the balance and such amount obtained would be in full 
of what they would receive. But it is our suggestion that the county give due 
consideration to any settlement for cash, for it might be that 50 per cent 
received in cash from the receiver would be better than receiving what they 
could from the receivership and filing against the State Sinking Fund for the 
balance which as I have outlined above, is greatly in the red at this time and 
it is problematical when it will pay out or pay any claims that will be filed 
against it at this time. 

PRISONERS: REWARD FOR APPREHENSION: BOARD OF CONTROL: 
What officers are entitled to the reward offered for the apprehension and 
delivery of a convict escaped from the penitentiary or reformatory~ 
December 6, 1934. Board of Control, Des Moines, Iowa: We have your letter 

enclosing copy of letter from Col. Haynes, Warden of Iowa State Penitentiary, 
asking our opinion as to what officers are entitled to the reward offered for 
the apprehension and delivery of a convict escaped from the penitentiary or 
reformatory. 

Section 3770 of the Code of Iowa, 1931, provides that the warden may offer 
a reward not exceeding $50, to be paid by the state, and Section 3770-a1 of the 
Code provides the method and manner of payment of the reward. Our Supreme 
Court, in the case of Maggie vs. Cassidy, 190 Iowa, 933, had before it this 
identical question and the court on page 935, said: 

"Our statute of the Code, Section 488"5, makes it unlawful for any officer to 
accept or receive· any gratuity or thing of value for the performance of any 
official duty. It is also a general rule of law, irrespective of statute, that a 
public officer cannot earn a reward for making an arrest which it is his duty 
to make." ' 

And the court then after stating that it would be contrary to sound public 
policy to permit a public officer to demand or receive a gratuity or reward for 
making an arrest which it was his duty to make and that this might lead to 
fraud and corruption, said on page 938: 

"The trend of judicial opinion is quite in accord with the view that a reward 
for the arrest or arrest and conviction of an alleged criminal may be earned 



738 REPORT OF THE ATTORNEY GENERAL 

and properly received by an officer who has no official duty to do the act 
without such reward." 

And in that case, our Supreme Court held that the sheriff of the county 
where the crime was committed and who was armed with a warrant, was· not 
entitled to any part of the reward. But that the sheriff of another county 
where the prisoner was apprehended, was entitled to the reward as was also 
an officer of the State of Nebraska ·who assisted in apprehending the prisoner 
in Iowa, and also the city constable in the county where the crime was com
mitted, the court stating on page 398: 

"We find no precedent for denying the right of a town m:ushal or a local 
policeman or constable to compete for a reward for making an arrest of one 
for whom he holds no warrant where the scene of the crime and of the arrest 

. are both outside of the officers' territorial jurisdiction." 
It is, therefore, the opinion of this department that if the arrest is made 

by an officer within his territorial jurisdiction, he is not entitled to any part 
of the reward, and as to the sheriff, this would include his county; as to the 
policeman, the city, and as to the constable, his township. But where they go 
outside of their territorial limits, they are entitled to a reward. 

BOARD OF CONTROL: PRISONERS: SENTENCES: If two sentences run 
concurrently even though the prisoner is sentenced by one court to the re
formatory and by another court to the penitentiary and is serving his time 
in the p·enitentiary but has never been confined in the reformatory. 
December 6, 1934. Board of Control, Des Moines, Iowa: We have your letter 

of recent date and also letters of some time ago from Mr. Scholes enclosing 
copy of letters from Colonel Glen Haynes, Warden of the Iowa State Penitentiary 
at Fort Madison, asking for our opinion as to the status of Byron Green, No. 
15157. 

It appears that he was sentenced in the District Court of Ida county and 
that he appealed therefrom; the sentence being to the reformatory at Anamosa. 
While he was free on bond and waiting the decision of the Supreme Court, he 
was convicted in Muscatine county and sentenced to the penitentiary at Fort 
Madison. He is now serving his sentence at the penitentiary at Fort Madison 
and Colonel Haynes desires to know if the two sentences run concurrently even 
though the prisoner is sentenced by one court to the reformatory and by 
another court to the penitentiary, and is serving his time in the penitentiary 
and has never been confined in the reformatory. 

Our Supreme Court in the case of Dickerson vs. Perkins, 182 Iowa, 871, con
strued the statutes of this state and held that terms of imprisonment run con
currently unless the court entered judgment otherwise, and holding that this 
rule is true, even though the sentence be from two different district courts. 

As to the question whether this rule is affected by the fact that the prisoner 
was sentenced by the two courts to two different institutions, we do not find 
an Iowa case exactly in point. However, in the case of Kirkpatrick vs. Hollo
well, 197 Iowa, 927, the prisoner was sentenced to Anamosa and subsequently 
paroled. While so on parole, he was convicted of a crime in another county 
and sentenced to Fort ·Madison. The question primarily involved in that case 
was the status of the prisoner on parole and on page 933, the court discusses 
the question before us and at no time suggests that for the sentences to run 
concurrently, the prisoner must be committed to the same institution under 
both sentences. See also Humphrey vs. Hollowell, 199 N. W., 164; Sutton vs. 
Hollowell, 199 N. W., 273. 
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It is, therefore, the opinion of this department that these sentences run con
currently even though he is sentenced under one to Fort Madison and under 
the other, to Anamosa. 

BOARD OF CONTROL: WOMEN'S REFORMATORY: IMPRISON~1ENT FOR 
PROSTITUTION: Two girls, sentenced for prostitution by Judge Johnston, 
mittimus stating they be confined for not exceeding two years. May they be 
released at that time? 
December 7, 1934. The Women's Reformatory, Rockwell City, Iowa: You 

advise us that there are two girls in your institution that were indicted for 
the crime of prostitution and were sentenced by Judge Johnston of the Third 
Judicial District of Iowa. You further advise that the mittimusses state that 
they are to ·be confined at The Women's Reformatory for a term of not exceed
ing two years at hard labor. You ask whether they may be given their release 
at that time. 

Under the provisions of Chapter 591 of the Code of Iowa, 1931, any person 
guilty of prostitution shall be imprisoned for not more than five years. The 
sentence of the court as to the girls is at variance with the mandatory provi
sions of the law and the question is as to which governs. 

Under the provisions of Section 13960, being called the "indeterminate statute," 
when any person over 16 years of age is convicted, the court in imposing a 
sentence of confinement, shall not fix the limit or duration of the same, but the 
term of imprisonment shall not exceed the maximum term provided by law 
for the crime of which the prisoner was convicted. You do not state in your 
letter the age of the girls so we do not know whether they are over 16 years of 
age or not. If they are over 16 years of age, the indeterminate sentence statute 
controls and under the decisions of our Supreme Court, the court in sentencing 
the prisoner within the provisions of the indeterminate sentence act, need only 
sentence them for a term as provided by law and any attempt by the court to 
state the exact limit of sentence is treated as surplusage. This was first held 
by our Supreme Court in the case of Adams vs. Barr, 154 Iowa, 83, and has 
been followed in the case of State vs. Draden, 199 Iowa, 231; State vs. Korth, 
204 Iowa, 667; State vs. Bird, 207 Iowa, 212, and State vs. Hixson, 208' Iowa, 1333. 

It is, therefore, the opinion of this department that if the girls were over 
16 years of age when convicted, they shall be detained by you for a period 
not to exceed five years irrespective of the provisions of the mittimus, but that 
if they were under 16 years of age, the provisions of the mittimus would con
trol and they should be released at the end of the two-year period. 

We appreciate very much the statements in your letter in' regard to this 
particular case and would suggest that you write to Judge Johnston and explain 
the matter to him so he will know the status of the detention and you might 
also take the matter up with the Board of Parole if the girls desire to be 
released prior to . the expiration of .the five-year maximum period. 

BANKS AND BANKING: DEPOSITORS' AGREEMENTS: 
I CATES: As to the rights, privileges and preferences 
trust certificate under these depositors' agreements (a) 
in operation and (b) when the bank is in liquidation. 

TRUST CERTIF
of the holders of 
when the bank is 

December 8, 1934. Superintendent of Banking, Des Moines, Iowa: You have 
forwarded letter from Mr. Charles B. Dunn, General Counsel for the Federal 
Reserve Bank of Chicago, and also copies of depositors' agreements, and you 
ask us our opinion as to the rights, privileges and preferences of the holders 



740 REPORT OF THE ATTORNEY GENFJRAL 

of trust certificates under these depositors' agreements (a) when the bank is 
in operation, and (b) when the bank is in liquidation. 

You have forwarded two copies of depositors' agreements. The first type 
provides for payment into the trust fund of the net earnings of the bank until 
an amount equal to 100 per cent of the capital of the bank has been so p<1id 
or contributed and thereafter, the bank to be released from contributing earn
ings into the trust fund, but this type of agreement is silent as to the rights 
of the parties in event of liquidation of the bank. The second type of depositor 
agreement forwarded with your letter provides for a waiver of the future 
earnings and also a waiver of the preference or priority in event of liquidation 
of the bank, and further provides that the holder of the trust certificate shall 
only participate in the liquidation of the assets trusteed. In other words, 
ih the "second type," the depositor has waived every right except the right of 
actually participating in the segregated assets set over into the trust fund 
by the Superintendent of Banking at the time of the reorganization of the 
bank. 

The manner and method of reorganization of state banks, savings banks and 
trust companies is provided for by statute and therefore, the provisions of the 
statute must be construed as a part of each depositor agreement and correlative 
tl'ust agreement unless such provisions have been duly waived and can be 
duly waived. Our bank reorganization statute is Chapter 159, Acts of the 
45th General Assembly and amendments thereto, which was originally known 
at the time of passage as Senate File 483 and in your pamphlet of banking 
laws, 1934, is designated as Sections 9283-e12 to 9283-e24 inclusive. For con
venience, we will refer to the sections by the number given to them in your 
pamphlet. 

SectiOJ?. 9283-e14 provides that unless otherwise agreed, a dividend shall be 
declared each year to the holders of trust certificates covering the entire net 
earnings of the bank plus tlie earnings and collections from the trust fund. It 
further provides that the certificate shall be preferred in earnings and have 
preference in liquidation over the common stock of the bank. 

Section 9283-e15 provides that such trust certificates shall have preference 
and priority over all of the assets of the bank ahead of the holders of common 
stock and shall be paid in full before the common stockholders shall be entitled 
to any dividends or profits unless there is an agreement otherwise as to these 
matters by the requisite number of certificate holders. 

From a plain reading of the statute then, unless it is otherwise agreed upon 
as provided in the act, the certific:~tc holder is entitled to the net earnings of 
the bank and the preference and priority in liquidation, until his certificate 
is paid in full. 

It is also equally plain that the liability of the bank as to the payment of 
earnings into the trust fund is contingen~ upon the operation of the bank 
and the earning of net earnings, so if the bank ceases to operate, it no longer 
has net earnings, and therefore, its liability to contribute this into the trust 
fund would cease. 

May the depositors by entering into agreements to that effect take less than 
the amount given to them by statute? The statue itself says they can and 
they are also entitled to so contract as a matter of general law, for the right 
of earnings, preference and priority is an additional right given to certificate 
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holders by statute, and therefore, like any such statutory preference, may be 
waived or released. 

In the depositors' agreements heretofore ·denominated as "first type," the 
holders of such have waived earnings in excess of an amount equal to the 
capital stock of the bank and in the "second type" they have waived all rights 
to any future earnings or any preference or priority in event of liquidation. 

·would such waiver of earnings be binding in event the bank goes into 
llquidation before the trust certificate is paid? Would the waiver of right of 
preference and priority be binding in event of liquidation? It seems that such 
agreements clearly would be binding. The contract is fully executed. It is a 
definite settlement of an obligation. The consideration has passed. There is 
r.o condition· that the bank continue to operate. If it made tbe other payments 
or performed the other acts provided for in the depositors' agreements and 
has reorganized, it has done all that it contracted to do under its agreement 
with its former depositors who are now certificate holders. 

In the "first type" of depositors' agreements, there is no waiver of the pref
erence or priority given by statute in event of liquidation. The only waiver 
is the waiving of the contribution of the entire net earnings of the bank into 
the trust fund until the certificates are paid in full, the waiver providing that 
the holder waives the contribution of all earnings in excess of an amount equal 
to the capital stock of the bank. Would such waiver of the net e:trnings in 
excess of an amount equal to the capital stock also constitute a waiver of the 
preference or priority in event of liquidation of all amounts above the amount 
equal to the capital stock? We think it does not. Under the st:ttute, the 
priority and preference of certificate holders in event of liquidation, over com
mon stockholders would obtain until the certificates are paid in full, and this, 
irrespective of what the agreement of the parties was as to contribution of 
earnings during the time that the bank was a going concern, for they are 
definitely separate provisions, the waiving of one not in any wise waiving 
the other, for the certificate holders have not agreed to a reduction in the 
amount of their certificate. 

It is, therefore, the opinion of this department that depositors may waive 
the rights given to them by statute, and that in event of liquidation, the cer
tificate holders of the "first type" would have no claim for earnings of the 
bank subsequent to the closing thereof, even though the net earnings equal to 
the capital stock had not been paid into the trust fund during the time the 
bank was a going concern, but such certificate holders would have a preference 
and priority in liquidation over the holders of common stock to the full ai:nount 
of their trust certificates, this, of course, to be subject to any credits on the 
certificate by way of dividends prior to liquidation. As to the "second type" 
of depositors' agreements, there is contained therein an absolute waiver of 
both earnings and preference, so in event of liquidation, such certificate holders 
would not be entitled to any earnings of the bank and also would not be entitled 
to any statutory preference over common stockholders, and whether the bank 
is going, or is in liquidation, they would only be entitled to participate in the 
liquidation of the segregated assets placed in the trust fund for their benefit 
:J.t the time of the reorganization of the bank. 

LOTTERY: It is lottery when the three elements of chance, consideration, 
and a prize enter into the scheme; "consideration" need not be cash but 
may be anything "furthering a merchant's pecuniary profit"-!. e., trade 
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stimulated by giving of prizes at a drawing is considered as sufficient con
sideration and if the element of chance, and a prize are present, there is 
a lottery. 
December 8, 1934. City Attorney, Anita, low:t: We have your request for 

an opinion upon the following state of facts: 
"One of our loc:tl merchants gives away four baskets of groceries each Satur

day evening. Tickets are drawn from the box and the element of chance enters 
into the drawing for the prize. However, there is no consideration required 
for a chance ticket on the prize as all who enter the store, whether purchasers 
or not, are entitled to have a ticket, entitling them to a chance at the baskets." 

You desire our opinion as to whether or not the necessary elements are 
present to constitute a lottery . 

. Lotteries are outlawed in Iowa both by constitutional provision and by 
statute. Section 28 of Article III of the Constitution of Iowa provides: 

"Lotteries. Section 28. No lottery shall be authorized by this state; nor 
shall the sale of lottery tickets be allowed." 

Section 13218 entitled "Lottery and Lottery Tickets," is as follows: 
"If any person make or aid in making or establishing, or advertise or make 

public any scheme for any lottery; or advertise, offer for sale, sell, negotiate, 
dispose of, purchase, or receive any ticket or part of a ticket in any lottery or 
number thereof; or have in his possession any ticket, part of a ticket, or 
paper purporting to be the number of any ticket of any lottery, with intent to 
sell or dispose of the same on his own account or as the agent of another, he 
shall be imprisoned in the county jail not more than thirty days, or be fined not 
exceeding one hundred dollars, or both." 

It is generally accepted law that the essential elements constituting a lottery 
are consideration, prize and the element of chance. The Supreme Court has 
so held in Brenard Mfg. Co. vs. Jessup & Barrett Co., 186 Iowa, 872. There 
can be no question but what the element of chance is present and also the 
prize. It remains to be seen whether or not the third essential, consideration, 
is present. If so, undoubtedly the scheme is a lottery and forbidden by law. 
It does not appear that this precise question has ever been passed upon by 
the Supreme Court of this state. Therefore, we must resort to the pronounce
ment of other jurisdictions. In Glover vs. Malloska, decided by the Supreme 
Court of Michigan April 1, 1927, and reported in 213 N. W., 107, the following 
scheme was denounced as a lottery. 

Malloska, doing business as the "Lincoln Petroleum Products Co.," procured 
tickets which he sold to his retail dealers for a chance drawing upon an auto
mobile at monthly drawings. These tickets were given away by the retail 
dealers to anyone making a purchase or asking for one of the tickets. Once 
a month stubs of the tickets were placed in a barrel and a drawing made and 
the winner determined by chance. In holding this scheme to be a lottery, 
the Supreme Court of Michigan said Malloska sold the tickets to his customers 
fc·r distribution in the course of trade to further his pecuniary interest and 
this established consideration. The fact that Malloska gave some tickets away 
at fairs and exhibitions and the purchasers for use in the retail trade gave 
them away without pay to their customers and sometimes to others did not at 
all save the scheme from being a lottery. There was a prize furnished by 
Malloska at each monthly drawing and paid for In whole" or in part by his 
customers in the purchase of tickets to be given out in the course of retail 
trade. Chance determines the winner at the drawings. As supporting the 
opinion the following cases were cited: People vs. McPhee, 139 Mich, 687; 
103 N. W. 174, 69 L. R. A. 505, 5 Ann. Cas. 835; People vs. Wassmus, 214 Mich., 
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42, 18'2 N. W. 66; American Copying Co. vs. Thompson (Tex. Civ. App.), 
110 S. W. 777; and for complete annotation on this question see State of Wash· 
ington vs. Simon Danz, et al., 250 Pac., 37 ( 48 A. L. R. 1109). 

In the light of these authorities, we hold the proposed scheme to constitute 
a lottery. 

REAL ESTATE LICENSE: "Can X operate these two companies doing real 
estate business under one real estate broker's license?" 
December 8, 1934. Real Estate Commissioner, Des Moines, Iowa: This will 

acknowledge receipt of your oral request for the opinion of this department 
on the following question: 

A real estate broker in the city of Des Moines desires to operate more than 
one real estate office. By way of illustration, he desires to operate the X real 
estate agency, a real estate agency carrying on a general real estate business. 
X also desires to incorporate a company which will be known as the Y cor
poration and engage in a different phase of the real estate business. X is the 
sole owner of the X real estate agency and X is one of the incorporators and, 
as we understand it, the guiding force which will incorporate the Y company 
and he will be an official in said corporation. 

Can X operate these two companies doing real estate business under one real 
estate broker's license? 

It would be the opinion of this department that this question is answered 
in Section 1905-c23 of Chapter 91-C2 of the 1931 Code of Iowa, which provides 
as follows: 

"License 1·equired. It shall be unlawful for any person, copartnership, asso
ciation or corporation, to act as a real estate broker or real estate salesman, 
or to advertise or assume to act as such real estate broker or real estate sales
man, without a license issued by the Iowa real estate commissioner." 

Section 1905-c24 provides: 
"License to le)gal entity. No copartnership, association, or corporation shall 

be granted a license, unless every member or officer of such ·copartnership, 
association or brokerage business of such copartnership, association or corpora
tion, shall hold a license as a real estate broker, and unless every employee 
who acts as a salesman for such copartnership, association or corporation 
shall hold a license as a real estate salesman." 

In the case presented X, when he engages as an individual in the real estate 
business, shall have a license in order to sell real estate or to actively engage 
in the real estate business and the Y corporation in which X is to be a stock
holder is another legal entity and another person under the law. Hence, the 
Y corporation would have to have a real estate broker's license and X could 
do business through each of these legal entities. 

X, by his real estate broker's license, would be one licensed under the law 
as a real estate broker under the license issued to him as owner of the X real 
estate agency and he would serve in the capacity of an official, when the Y 
corporation is formed. Therefore, as he is already licensed, he would not have 
to take out another individual real estate license. 

OLD AGE ASSISTANCE ACT: ACCEPTANCE OF DEEDS ON REAL ES· 
TATE: PAYING OFF MORTGAGES: TAKING ASSIGNMENTS OF LIFE 
INSURANCE POLICIES AND KEEPING UP OF PREMIUMS: Can we, under 
the law, take deeds to real estate, pay off mortgages, take assignment of life 
insurance policies and keep up the premiums and charge premiums to appli-
cants as part of his allowance? · 
December 8, 1934. Old Age Assistance Commission, Des Moines, Iowa: This 

will acknowledge receipt of your request of the nineteenth in which you request 
the opinion of this department on the following question: 
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Section 16 of the old age assistance act provides in .brief that where it is 
necessary to protect the interest of the state, the commission on granting 
assistance can take the property of the beneficiary and pay the net income to 
the persons entitled thereto and also, the commission has the power to sell, 
lease or transfer such property or defend and prosecufe all suits concerning 
it, and to pay all just claims against it, and to do all other things necessary 
for the protection, preservation and management of the property. Upon thP 
death of the applicant, the property shall be disposed of and the proceeds shall 
be transferred to the old age pension fund of the state. 

"I have received several letters desiring information as to whether or not 
our commission will be willing to take over property and pay the owner what
ever sum may be determined by the commission as assistance to the aged 
person owning said property. Also, as to whether or not certain insurance 
policies being carried by prospective applicants for ·old age assistance might 
he assigned to the commission and the applicants receive old age assistance. 
Most of these applicants are without heirs and in some instances, the heirs 
are not interested in assisting and maintaining the property or the insurance 
in its present status and that, in other instances, the property is incumbered 
and the mortgagee is about to foreclose. It is contended that the equity is 
greater than the sum of the mortgage." 

Also, in the case of insurance policies, they have .been carried for many 
years and now the applicant has reached the place where he is no longer able 
to pay the premium and he has no one who is interested in keeping the same 
paid up. 

You desire our opinion on the following: 
Can we, under the law, take deeds to real estate, pay off mortgages, take 

assignment of life insurance policies and keep up the premiums and charge 
premiums to applicant as part of his allowance? 

It is the opinion of this department that Section 16 of the act pertains only 
to the taking of a lien on property to the amount of relief actually furnished 
and does not give the board the power or authority to make advances to prop
erty owners for any purpose except that paragraph 2 of Section 16 provides 
the duties and rights of the commission in regard to the management of the 
property and its control of the same after it has taken title, but it has no 
such right to sell, lease or transfer such property or defend or prosecute any 
suits against it or to pay any claims against it until it has taken title. In our 
opinion, the legislature intended that title should only be taken where your 
commission actually advanced an amount as old age assistance equal or nearly 
equal to the value of the property. 

On the other part of your question, which relates to the taking of assign
ments of life insurance policies and the keeping up of premiums, it would be 
our opinion that this should not be undertaken. There would be many ways 
in which the commission might lose funds. The process of changing the 
beneficiary is so easy that we would feel that the old age assistance act wouid 
not be broad enough in its present state to undertake this and I doubt the 
advisability of efforts to change the law with respect to insurance. 

REAL ESTATE LAW: BURLINGTON CORPORATION: CEMETERY LOTS: 
DEFINITION OF EMPLOYEE: BROKER'S LICENSE. 
December 8, 1934. Real Estate Commissioner, Des Moines, Iowa: This w!JJ 

acknowledge receipt of your letter of recent date in which you request the 
opinion of this department on the following question: 

An Iowa corporation at Burlington has acquired title to a piece of ground 
and has subdivided it into cemetery lots and are proposing to issue warranty 
deeds to said real estate. This is different from the cemetery propositions 
which have been put up to us in the past, for the reason that most of these 
companies sell a perpetual burial right and retail a fee simple title. This 
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Burlington firm is using salesmen to sell these lots and we have notified them 
that it will be necessary for each one of their salesmen to either take a broker's 
license, o.r the corporation may take a broker's license and each salesman 
take a salesman's license to work thereunder. 

Should our department designate these people as coming under the real 
estate law? ··Also advise us regarding Section 1905-c26 as to the meaning of 
"the regular employees thereof." Does this word "regular" apply to men on 
straight salary, devoting all of their time to the business of the company which 
employs them, or would it apply in this case to salesmen working strictly on 
a commission basis either part or full time? 

It would be the opinion of this department that Section 1905-c26 of the 
Code of Iowa, 1931, would control in this situation although the question as 
presented by you presents a fact question which could only be determined by 
additional investigation of the company or the further investigation of the 
corporation as to the method by which they employ salesmen to sell these 
lots. This section is entitled "Nonapplicability of chapter" and provides in 
part as follows: 

"The provisions of this chapter shall not apply to any person, copartnership, 
association or corporation, who as owner or lessor shall perform any of the 
acts aforesaid with reference to property owned or leased by them, or to the 
regular ~'mployees thereof, with respect to the property so ownecl or leasecl, 
where such acts are performed in the regular cou1·se of, or as an inciclent to, the 
management of such property ancl the investment therein, * * * *." 

In the case of Mallinger vs. Webster City Oil Company, 234 N. W. 554, our 
Supreme Court, speaking through Justice De Graff, held: 

" 'Independent contractor' is one carrying on independent business and con· 
tracting to do piece of work according to own methods, subject to employer's 
control only as to result." 

The Iowa law, apparently, defines an "employee" to be a person subje-ct to 
order as to hours of service and is assumed to be under supervision, dire-ction 
and control as to methods employed. An independent contractor controls his 
hours of service, proceeds with work in accordance with methods of his own 
choosing, being held in obligation to the employer only as to results. Gen· 
erally, on this question, see: 

Knudson vs. Jackson, 183 N. W., 391, 
Norton vs. Day Coal Company, 180 N. W., 905, 
Pace vs. Appanoose County, 168 N. W., 916, 
Root vs. Shadbolt & Middleton, 193 N. W., 634. 

Worus and Phrases, Vol. 2 of the Second Series, page 265, in defining the 
words "as engaged in," referring to employer, cites the case of United States 
vs. Morris, 14 Pet. ( 39 U. S.) 463, 4 75, 10 L. Ed. 543, and st:J.tes: 

"To be 'employed' in any thing means not only the act of doing it, but also 
to be engaged to do it; to be under contract, or orders to do it." 

You state that the corporation owns the cemetery property which is being 
sold to purchasers. The only question, as we view it, is as to whether or not 
there should be a real estate license secured to sell this property by these 
employees. Section 1905-c26 would take this corporation outside of Chapter 
91-C2 of the Code by reason of the fact that in the particular matter presented 
to us, the corporation is selling only property which the corporation owns and 
in the selling of this property, regular employees would be allowed to sell the 
property of the corporation "where such acts are performed in the regular 
course of, or as an incident to, the management of such property and the 
investment therein," in accordance with the wording of this section. It would 
be our opinion that generally speaking, if the employment is casual in its 
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nature and is not the principal business of the employee, such employment 
would not result in making this section of the re:1l estate law nonapplicable 
to the sale of these lots and a real estate license should be taken out by those 
persons engaging in selling. But if the employees in question are ·under the 
direction of the employer as to methods and if the employer has the con
trolling of the hours and the employee devotes his time in curying out such 
directions and gives his time exclusively to the business of the employer, 
then the real estate brokers' law as contained in Chapter 91-C2 would not apply 
in this instance. In other words, we are of the opinion that the words used 
in Section 1905-c26, wherein it refers to the regular employees of such a cor
poration, is to the effect that the employer in order to escape the necessity 
of taking out a real estate broker's license for these employees would have to 
control the method, the hours, and in every sense, the employee would be sub
ject to the control of the employer. If you find that tllis is not trug, after 
investig-ating the status of these employees and that these men are simply 
casually employed on a commission basis and th::tt they are not under the 
control of the employer as to hours and method of procedure and that this 
employment is casual and a side line to some other business in which they 
engage, then it will be necessary for this corporation to take out a broker's 
license in accordance with real estate brokers' law of this state. 

LOTTERY: BANK NIGHT: A lottery must have the three elements of con
sideration, the element of chance, and a prize to be a lottery; consideration 
in the case of where theatre tickets are sold and chances given on a certifi· 
cate of deposit is held to be the increase in patrons at theatres giving such 
prizes, in that it furthers a merchant's or theatre· owner's "pecuniary profit" 
by increasing the number of theatre-goers, thus increasing his pr_ofits. "Bank 
Night" is a lottery. 
December 8, 1934. Count)/ Attorney, Red Oak, Iotca: We have received your 

request for ::m opinion concerning the operation of the so-called "Bank Night" 
hy theaters. The plan is for the owners or operators of theaters to deliver 
to a lucky person a certificate of deposit in a local bank for a substantial 
amount of money once each week. Every attenrlant at a theater is given a 
number anrl the drawing is not limiterl to those in actual attenrlance. How
ever, the winner must present his lucky number within a very short periorl 
of time in order to take advantage of the rlrawing. 

Does the plan described in your letter and summarized above come within 
the statutes and the constitution prohibiting lotteries? It is our opinion that 
it does. 

There are three essential elements of a lottery: first, the distribution of 
money, property, or a prize; second, the element of chance; third, a valuable 
consideration for the chance. All the elements of a lottery are present in the 
scheme known as "Bank Night." A case in point is that of State vs. Danz, 250 
Pac. 37, 48 A. L. R. 1109 (Wash.), where it was held that the distribution on 
particular nights of groceries to patrons of a theater who were given tickets 
:o the drawing when they purchased admission tickets, was a lottery, notwith
standing the fact that tickets were offered free to persons not in attendance 
?.t the theater and the groceries were donated by local merchants. The court 
Silid: 

"But it is argued that the element of consideration does not appear because 
the patrons of the the:1tres pay no additional consideration for entrance thereto, 
and pay nothing whatever for the tickets which may entitle them to prizes. 
But while the patrons may not pay, and the respondents may not receive, any 
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direct consideration, there is an indirect consideration paid and received. 
The fact that prizes of more or less value are to be distributed will attract 
persons to the theatres who would not otherwise attend. In this manner those 
obtaining prizes pay considerations for them, and the theatres reap a direct 
financial benefit." 

See also Society Theater vs. Seattle, 118 Wash. 258, 203 Pac. 21; Glover vs. 
Malloska, 213 N. W. 107, 238 ·~lich. 216. In the operation of "Bank Night" 
there is a distribution of a prize based on chance. In our opinion the authori
ties mentioned above are sound in holding that the promotion of a scheme 
like "Bank Night" and distribution of tickets is supported by a valuable con
sideration. 
· · Therefore, in our opinion, the operators of "Bank Night" are conducting a 
lottery which is prohibited by law. They may be prosecuted under Chapter 
593 of the Iowa Code of 1931. 

BOARD OF SUPERVISORS: SETTLE CLAIM OF FORMER SHERIFF: 
· PRISONERS' LODGING: "* * * * the former sheriff, could legally plead 

the amounts due him for the care of all prisoners committed to him for this 
period on the basis of 15 cents for each prisoner for each night's lodging. 
The Board of Supervisors should adjust, settle and compromise the same." 
December 10, 1934. County Attorney, Esthe1·ville, Iowa: You have requested 

an opinion from this Department on the following question: 
"You state that the checkers from the State Auditor's Department, who 

checked the records in connection with the sheriff's office in Emmet county 
for the year 1932 and again refer to it in the checkers' report for 1933, disclose 
that there was an item reported to the effect that there was an overpayment 
on meals to the prisoners, extending from the period beginning January 2, 
1932, to and including the last item, being December 1, 1932, the total amount 
of overpayments being $204.95. These overpayments were caused by paying 
25 cents per meal to prisoners in place of a 20 cents per meal limit, which is 
fixed by Paragraph 11 of Section 5191 of the 1931 Code of Iowa. 

"This practice of paying 25 cents per meal arose by reason of the fact that 
previously arrangements were made .between the county of Emmet and the 
city of Estherville, Iowa, whereby many of the county prisoners were kept in 
the Estherville City jail and the food for the county prisoners wa·s secured 
by the sheriff from different restaurants and cafes in Estherville and then 
taken to the prisoners at the jail. That for some time it had been the practice 
for the warrants to be drawn directly in favor of the cafe o·r restaurant fur
nishing these meals, but this practice was discontinued on the recommendation 
of the checkers from the State Auditor's Department, and the warrants were 
then drawn payable to the sheriff, who in turn endorsed all these warrants, 
the same being cashed by the cafes or restaurants furnishing the meals. 

"That the total amount of overpayments for meals shown on the State Audi
tor's Report was in fact paid to the cafes and restaurants, and that the sheriff 
of Emmet county did not personally receive any portion of these payments or 
overpayments. That extending over the same period as covered by the Audi
tor's Report above referred to, the then ~heriff of Emmet county did not make 
any charge against Emmet county for the care of the prisoners, which, under 
Paragraph 11 of Section 5191 of the 1931 Code· of Iowa, the sheriff would be 
entitled to in the sum of 15 cents per prisoner for each night's lodging, but in 
no event should the sheriff receive more than $250.00 for any calendar year. 

"You further state that it had ·been the custom in Emmet county, for several 
years prior to the incumbency of Sheriff W. G. Gordon, for the sheriff not to 
make any charge for caring for the prisoners, and that a sum of 25 cents per 
meal had been paid for boarding prisoners. Mr. W. G. Gordon, the former 
sheriff and the sheriff involved in this claim, takes the position that it will be 
unfair to attempt to collect this sum of $204.95, which appears from the Audi
tor's Report to be an overcharge on meals to prisoners, when he did not receive 
any compensation for the care of those same prisoners. Mr. Gordon feels that 
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if the former practice is not technically and legally corr~t. then he would be 
entitled to an offset on this claim for overpayment on meals to the prisoners 
in the full amount of the statutory allowance for cuing for the prisoners. 
You further state that the records of caring for the prisoners during this period 
at the statutory rate of 15 cents per night would total $240.45, and that Mr. 
Gordon claims an offset for this amount. 

"The questions that you would like to have an opinion on are as follows: 
"1. Does the Board of Supervisors of Emmet county have the authority to 

compromise and settle these claims? 
"2. Is the claim of ::vrr. W. G. Gordon, former sheriff, a legal and statutory 

one?" 
In answer to your first question, let me call your attention to Paragraphs 5 

and 6 of Section 5130 of the 1931 Code of Iowa, which outline the gene>al 
pywers of Boards of Supervisors. These particular paragraphs are as follows: 

"5130. General powers. The board of supervisors at any regular meeting 
shall have power: * * * * 

"5. To examine and settle all accounts of the receipts and expenditures of 
the county, and to examine, settle, and allow all claims against the county; 
unless otherwise provided by law. 

"6. To represent its county and have the care and management of the prop· 
erty and business thereof in all cases where no other provision is made." 

These provisions of Section 5130 have already been interpreted by the Su· 
preme Court of Iowa in the following cases: 

Poweshiek County vs. Buttles, 70 Iowa, 246; 30 N. W., 558. 
McCarty, et al., vs. Eggert, 154 Iowa, 28; 134 N. W., 426. 
Sac County vs. Hobbs, et al., -- Iowa, --; 33 N. W., 368. 

The above Supreme Court cases hold that the Board of Supervisors do have 
discretionary or quasi judicial powers in managing and caring for the business 
of the county. The Supreme Court has held that the Board of Supervisors do 
have authority to perform acts and make settlements for the protection of the 
county's interests, which, in the exercise of wisdom and care, prudent men 
or men of affairs would do for the purpose of securing or collecting a debt, 
and further that the wisdom and prudence of their acts must be determined 
upon the facts as they appear at the time to the supervisors. 

In the case of Sac City vs. Hobbs, et al., 33 N. W., 368, the Supreme Court 
holds as follows: 

"The board of supervisors are clothed with discretion in the matter, and it 
is competent for them, after a defalcation has occurred, to take other security 
than that afforded by the bond, and even to extend the time of payment, if 
the interest of the county will thereby be better protected. True, such power 
is not conferred by any express provision of the statute, but it is included in 
the general power to examine and settle the accounts of the receipts and 
expenditures of the county, and to settle with the treasurer, conferred by 
Sections 303, 917, of the Code." 

In answer to your first question, it is the opinion of this Department that the 
Board of Supervisors of Emmet county do have the authority to make com· 
promise settlements which, in their opinion, are for the best interests of their 
county. 

In answer to your second question, we again call your attention to Paragraph 
11 of Section 5191 of the 1931 Code of Iowa, which is as follows: 

"5191. Fees. The sheriff shall charge and be entitled to collect the fol
lowing fees: * * * * 

"11. For boarding a prisoner, a compensation of twenty cents for each meal, 
and not to exceed three meals in twenty-four consecutive hours; and fifteen 
cents for each night's lodging. But the amount allowed a sheriff for lodging 
prisoners shall in no event exceed in the aggregate the sum of two hundred 
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fifty dollars for any calendar year. In counties where district court is held 
in two places and jails are maintained in two places the amount allowed a 
sheriff for lodging prisoners shall in no event exceed in the aggregate the 
sum of two hundred fifty dollars for each of said jails for any calendar year. 

Under the above statutory provision, the sheriff of a county is entitled to 
l:i cents for each night's lodging in caring for prisoners committed to the 
county j.lil. The fact that through an arrangement, because of lack of facilities 
at the county jail, a large part of the county prisoners were kept at the city 
jail would not in itself defeat the statutory right of the sheriff to be com
pensated for caring for the prisoners. The prisoners would still be county 
prisoners, and the sheriff would be charged with their proper care. No doubt, 
it caused the sheriff more bother and trouble to look after these prisoners that 
were held at the city jail than if they were committed to the county jail. As 
we understand the location of the court house and the city jail at Estherville, 
Iowa, they are located at a,_ distance of about three blocks. Hence, when the 
sheriff is called upon to wait on or care for a prisoner, it would be necessary 
for him to leave his office or his home at the sheriff's residence and walk three 
blocks to the city jail. However, the legal fact does remain and is so stated 
by Paragraph 11 of Section 5191 of the 1931 Code of Iowa that the sheriff is 
entitled to 15 cents per prisoner for each night's lodging. It is the duty of 
the sheriff to look after the well-being of his prisoners, to see that they are 
properly fed, clothed and kept in decent, humane and sanitary surroundings. 
lf their health is endangered, it is the sheriff's duty to secure medical aid for 
them. It is for these services that the Legislature has provided the extra 
compensation to the sheriff of 15 cents for each night's lodging. 

It is, therefore, the opinion of this Department that Mr. W. G. Gordon, the 
fermer sheriff, could legally plead the. amount due him for the care of all pris
oners committed to him for this period on the basis of 15 cents for each pris
oner for each night's lodging. Hence, it would appear advisable for the Board 
of Supervisors of Emmet county to go into this matter, and, if they are satisfied 
that the facts pertaining to this matter are as you have stated them to me, 
to adjust, settle and compromise the same without the necessity of filing an 
action in court. 

BOARD OF SUPERVISORS: PREMIUMS ON BONDS: COUNTY TREAS
URER: Can Board of Supervisors pay the premium on the bond of the 
Deputy County Treasurer? 
December 11, 1934. County Attorney, Harlan, Iowa: I have your request 

for an opinion from this department upon the following proposition: 
"Can the Board of Supervisors pay the premium on the bond of the Deputy 

County Treasurer? At the present time, the deputy's salary is $92.00 per 
month and the premium on his bond would amount to $65.00 per year. The 
Board of Supervisors of our county is willing to pay this premium if they 
can legally do so;" 

You are advised that it is the law that public bodies cannot pay bond pre
miums for officials unless the legislature has so provided. There is no provi
sion in the statutes of our state whereby the Board of Supervisors would be 
allthorized to pay this bond premium. If possible, the salary might be raised 
a. sufficient amount to offset this premium. 

'l'AXATION: PROPERTY OF SCHOOL DISTRICT: The Independent School 
District of Sioux City owns three vacant lots near the business section of 
Sioux City, and is about to enter into a long term lease with a private 
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concern that expects to build thereon. Will it be the duty of the City 
Assessor to list for 1935 at the same value as abutting property?" 
December 12, 1934. Board of Assessment and Review, Des Moines, Iowa: We 

have your request for opinion on the following proposition: 
"The Independent School District of Sioux City owns three vacant lots near 

the business section of Sioux City, and is about to enter Into a long term lease 
with a private concern that expects to build thereon. Will it be the duty of 
the City Assessor to list for 1935 at the same value as abutting property?" 

Section 6959 of the Code of Iowa, 1931, provides for the method and manner 
of listing and assessing property and this property would be governed by that 
section unless it comes within the exemption provided for in paragraph 2 of 
Section 6944 of the Code, which provides in part in regard to classes of prop
erty that shall not be taxed: 

"The property of a county, township, city, town, school district or military 
company when devoted to public use and not held for pecuniary profit." 

If this property Is held for pecuniary profit, then it does not come within 
the exemption above provided. 

In the case of Fort Des Moines Lodge vs. County of Polk, ·56 Iowa, 34, the 
building was erected on real estate of a charitable organization. The building 
was leased for business purposes and the income appropriated to paying for 
repair of the building and necessary expenses and the b.1lance turned into the 
charitable fund. The question is in regard to the taxability of this property 
and our Supreme Court said on page 35: 

"Keeping in view the rule above stated, this section of the statute must be 
construed as requiring the property in question to be taxed. Indeed, it, in 
effect, declares that leased property shall not be exempt from taxation. Under 
the statute, It is immaterial to what the Income from leased property is de
voted. The property being leased for business purposes and an income obtained 
therefrom, its status as taxable property is thereby fixed." 

In the case of Town of Mitchellville vs. Board of Supervisors, 64 Iowa, 554, 
the court said at page 555: 

"Now, it appears that the property is not devoted to public use, but an income 
is derived therefrom. The condition of the trust imposed by the donor is that 
the property Itself shall not be devoted to public use but the profit arising 
therefrom shall be. It is, therefore, obvious that a pecuniary profit is derived 
from the property. It is, therefore, not exempt. It is true, the profits are 
devoted to public use, but the statute does not, because of this fact, provide 
that the property is exempt from taxation." 

In the case of City of Osceola vs. Board of Equalization, 188 Iowa, 278", the 
court held that where a charge is made for the use of property, which charge 
i~ consistent with and Incidental to the public use, it does not change the 
character of the property. This was a case in which a municipal reservoir 
as a part of the 'city waterworks, was seeded to prevent erosion .and a part of 
this was leased for grazing purposes and rental was thus obtained therefrom, 
but the court held that this was merely incidental, so is much different than 
the facts presented above. 

In Corpus Juris 61, page 370, Section 367, the author states: 
"So, in th~ absence of an express exemption, land of a city or other municipal 

corporation which Is rented out to private parties and from which it derives a 
revenue is subject to taxation." · 

It is, therefore, the opinion of this department th1t this property is subject 
to taxation and should be listed at the same value as abutting property. 
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STATE BOARD OF HEALTH: LOCAL BOARD OF HEALTH: MODIFICA
TION AND ENFORCEMENT OF RULES: The State Department of Health 
has the authority to reverse or modify a decision of the local board of health 
if the conditions so warrant, and the power to enforce these modifications 
within the territorial jurisdiction of the local department, if said department 
fails to carry them out. 
December 15, 1934. State Department of Health, Des Moines, Iowa: Your 

letter of October 11, addressed to the Attorney General, has been referred to 
me for reply. I quote from your letter as follows: 

"In the majority of cases wherein citizens of a locality make a formal com
plaint to the local board of health that a certain nuisance exists and should 
be abated, the local board invariably corrects the situation. Occasionally, how
ever, the complainants are not satisfied with the decision of the local board 
and appeal to our Department, requesting the sanitary engineer to make a 
further and independent investigation. Therefore, this department is desirous 
of your opinion on the following question: 

Where a local board investigates and officially acts on complaint of citizens 
who may contend that a certain nuisance exists, may the Department of Health 
interfere under Sections 2212-13 and reverse tho decision of the local board 
if conditions should so warrant?" 

In answer to your question you are advised it is the opinion of this Depart
ment that the Department of Health, under Sections 2212, 2213, and other sec
tions of the 1931 Code of Iowa, may reverse or modify the decision of the local 
board, if the conditions so warrant. 

Chapter 107 of the Code provides for and prescribes the duties of local boards 
of health. Section 2191 provides the powers and duties of the State Depart
ment of Health. Subsection 6 thereof is as follows: 

"Make inspections of the sanitary conditions in any locality of the state 
upon written petition of five or more citizens from said locality, and issue 
directions for the improvement of the same, which shall be executed by the 
local board." 

This subsection is fwt limited by any action th1t the local board may have 
tal,en. This subsection provides that the Department shall issue directions 
for the improvement of unsanitary conditions in any locality in the st3.te, 
which directions shall be executed by the local board. 

On January 25, 1928, this office issuei an opinion holding that the State 
Department of Health may proceed on petition where the local board of health 
r'Olfuses to act. We quote the last paragraph of that opinion as follows: 

"Under this paragraph (6 of Section 2191) we believe that the State Depart
ment of Health would have the power, where the local board of health had 
refused or neglected to abate a nuisance, to make an inspection upon the peti· 
tion and if a nuisance were found, to proceed to abate the same." 

Section 2212 of the Code is as follows: 
"If any local board shall fail to enforce the rules of the state department or 

carry out its lawful directions, the department may enforce the same within 
the territorial jurisdiction of such local board, and for that purpose it may 
exercise all of the powers given by statute to the local board, and may employ 
the necessary assistants to carry out its lawful directions." 

This section gives the State Department of Health authority to enforce its 
rules and carry out its lawful directions within the territorial jurisdiction of 
local boards of health, when such local boards fail to enforce and carry out 
the same. 

COMMITMENT: PAROLE BOARD: It is our opmwn that the district court 
of Cherokee county has lost jurisdiction over this matter, and that the pris-
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oner is now under the jurisdiction of the sovereign power of the State of 
Iowa, acting through the state's official board of parole. 
December 18, 1934 .. Iowa State Board of Pm·oze, Des Moines; Iowa: I have 

yc.ur request of the seventeenth instant for an opinion from this department 
on the following question: 

"One James W. Loucks was convicted in Cherokee county for the crime of 
breaking and entering and received an indeterminate sentence of not to exceed 
ten years. 

"We are advised that the case was appealed to the Supreme Court and has 
now been affirmed. Commitment was issued and the Governor has granted a 
stay to the 21st of this month for the purpose of permitting attorneys to appear 
before this Board with an application for parole. 

"The question now arises under Code 3788, in the absence of a recommenda
tion from the trial court and prosecuting attorney as to whether or not this 
board has the authority to parole. The contention of the attorneys appearing 
for the prisoner is that the commitment is synonymous to the mittimus, that 
is, when the commitment issues, the prisoner is technica!ly in the penitentiary 
and that the Board of Parole has absolute jurisdiction to grant a parole with
out the recommendation of the trial court and the prosecuting attorney." 

Under the provisions of Section 3786 of the 1931 Code of Iowa, the board of 
parole has power to parole prisoners after commitment except those serving 
life terms or under sentences of death or infected with venere<tl disease in 
communicable stage. This statute seems to imply that the prisoners coming 
under the jurisdiction of the board of parole would be those who are actu·1lly 
committed to the state penitentiary or some reformatory. This interpretation 
a1 ises from the language used in tJ.e statute wherein it says that the boud 
shall have this power "except as to ·prisoners servin.'! life terms" and "have 
power to p1role persons convicted of crime and committed to either the peni
tentiary or the men's or women's reformatory." Therefore, under the provi
sions of Section 3786, your board would have no power to parole any prisoner 
unless such prisoner had been convicted of a crime and committrd to some 
state penitentiary or reformatory. The word "committed" means the actual 
incarceration of such prisoner in a state penitentiary or reform'!tory. No other 
construction of this statute would be sane or reasonable. 

In addition to the powers granted to the board under Section 3786, the 
legislature has granted the board the power to parole as provided for by Sec
tion 3788 -of the 1931 Code of Iowa which is as follows: 

"Parole before commitment. Said board may, on the recommendation of the 
trial judge and prosecuting attorney, and when it appears that the g-ood of 
society will not suffer thereby, parole, after sentence for less th'lll life im
prisonment, and before commitment, prisoners who have not been previously 
convicted of a felony." 

The particular question that you wish our department's opinion on is: 
What does the term "before commitment" in Section 378'8 of the 1931 Code of 

Iowa mean? Does it mean before the court issues the warrant of commitment 
or does it mean after the warrant of commitment ha~ been issued by the court 
and before the prisoner has actually been placed in the penitentiary or re-
formatory? · 

The word "commitment" has in law a well defined meaning, and signifies 
the act of sending an accused or convicted person to prison. 

Guthmann vs. Peonle, 203 III. 260, 67 N. E. 821. 
Anderson Law Dktionary. 
Bouvier Law Dictionary. 

The word is often used in statutes as applying to the order and warrant of 
commitment. 
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Reardon vs. People, 123 III. Appeals 81. 
It also has been defined as being similar to an execution after judgment in 

J. civil case and is a final process for carrying into effect the judgment of the 
court. 

Scott vs. Speigel, 67 Conn. 349. 
Taintor vs. Taylor, 36 Conn. 242. 

In other words, the word, "commitment," may mean the act of sending a 
convicted prisoner to the penitentiary, or may simply refer to the order or 
warrant of commitment. The entire language of the statute and the relationship 
or this statute to other statutes in the same chapter of the Code, referring to 
the same subject matter, must be examined thoroughly, in order to determine 
just what meaning the Legislature intended should be applied to this word. 

However, it appears to us it will make little practical difference whether 
the word, "commitment," means the order or warrant of commitment or the 
act of sending the prisoner to the penitentiary, for the re~son that after the 
commitment has been issud by the court, it is the duty o~ the sheriff to take 
the prisoner to the penitentiary forthwith. 

We are advised that the entire facts concerning the question submitted are 
as follows: 

One James W. Loucks was convicted in Cherokee county for the crime of 
breaking and entering, and received an indeterminate sentence of not to exceed 
ten years. Ail soon as sentence was pronounced and before commitment, the 
defendant perfected an appeal to the Supreme Court and was at liberty under 
bond pending this appeal. The Supreme Court of Iowa affirmed this convic· 
tion, and the procedendo was sent to the District Court of Cherokee county. 
Upon the receipt of this procedendo, commitment was issued from the District 
Court of Cherokee county and placed in the hands of the sheriff, who appre
hended the prisoner and placed him in jail preparatory to taking him to the 
penitentiary. The sheriff was prevented from doing this forthwith, on account 
of the severe snow storm which covered the state. While the prisoner was 
being held in the county jail of Cherokee county, a stay order was secured 
from the Governor of Iowa until December 21st, during which time the Gov
ernor and the Board of Parole could thoroughly investigate the reasons ad
vanced pertaining to the prisoner's request for a parole. Since the Governor 
issued a stay order, the prisoner has been held in the county jail of Cherokee 
county, Iowa, under a warrant committing the prisoner to the state penitentiary 
or reformatory. Were it not for the order of the Governor, the prisoner would 
now be actually confined in the state prison. 

Under this particular set of facts, the prisoner is being held in the Cherokee 
county jail not as a county prisoner but as a state prisoner. The question 
now arises as to whether or not the prisoner's confinement under this com
mitment at the Cherokee county jail would be equivalent in law to actual con
finement in the state prison under the same commitment. We are Inclined to 
believe that the legal status of this prisoner is the same as though he were 
actually confined in the state penitentiary. 

Your attention is called to Section 3787 of the 1931 Code of Iowa, which pro
vides as follows: 

"Rules. Said Board shall have power to establish and enforce the rules and 
conditions under which pa'roles may be granted." 

Unless the rules adopted by your Board would prevent your consideration of 
ft prisoner who has served only such a short time under commitment to the 
state prison, you would have the legal right and authority to consider this 
prisoner for parole. Whether or not you assume jurisdiction of this case for 
the purpose of considering this parole is a matter for your Board to decide 
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on the exercise of a sound and wise discretion. It is our opinion that the 
District Court of Cherokee county has lost jurisdiction over this matter, and 
that the prisoner is now under the juris:liction of the sovereign power of the 
State of Iowa, acting through the state's official Board of Parole. 

BONUS FUNDS: IOWA DIRECT BOND OBLIGATIONS: FEDERAL DIRECT 
BOND OBLIGATIONS: Nothing could be invested in but the direct bond 
obligations of the State of Iowa or the direct bond obligations of the United 
States government. 
December 18, 1934. TreasU?·er of State, Des llfoines, Iowa: This will acknowl

edge receipt of your letter of the fourteenth instant in which you request the 
opinion of this Department on the following question: 

.May the state treasurer, on direction of the state bonus board, invest bonus 
funds in anything but State. of Iowa direct bond obligations, or the direct bond 
obligations of the federal government? 

"It is my thought that we are restricted in our investments to either the 
State of Iowa or federal bonds, and nothing else." 

As you are aware, Section 145-bl of the 1931 Code of Iowa provides as fol-
lows: 

"Investment of bonus and disability fund. The treasurer of state upon the 
order of the bonus board established by Chapter 332, Acts of the Thirty-ninth 
General Assembly, shall invest such portions of the additional bonus and dis
ability fund created by Section 8 of said chapter as said board may from time 
to time specify." 

And Section 145-b2 provides: 
"Choice of secUI·ities. In issuing such order to the treasurer of state said 

bonus board shall specify the securities in which such sums are to be Invested, 
but in no event shall the board specify securities other than those issued by 
the United States or the State of Iowa." 

As the Legislature has directed that "in no event shall the board specify 
securities other than those issued by the United States or the State of Iowa," it 
i~ our opinion that nothing could be invested in but the direct bond obligations 
of the State of Iowa or the direct bond obligations of the United States govern
ment. 
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Storing beer ....................................................... 642 
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Interpretation of word "zoned" under beer law. . . . . . . . . . . . . . . . . . . . . . . 502 
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Cannot contract with osteopath to furnish medical services required 

for poor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189 
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Recorder should charge for certified copies ........................... 56 
Officials may voluntarily reduce their salaries........................ 58 
Recorder must charge for filing written release's. . . . . . . . . . . . . . . . . . . . . 65 
Treasurer liable for deputy's embezzlement; treasurer's bondsman not 

liable if reasonable care was used in selection .................... 100 
See also . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 324 

Treasurer may keep funds in safe or vault. . . . . . . . . . . . . . . . . . . . . . . . . . . 67 
Limitation of pay of outgoing county officers. . . . . . . . . . . . . . . . . . . . . . . . 69 
County attorney's claim for representing Attorney General denied. . . . 86 
Clerk's duty in respect to bank deposit, source unknown. . . . . . . . . . . . . 92 
Recorder may operate office without deputy. . . . . . . . . . . . . . . . . . . . . . . . . . 94 
Clerk using care in selecting depository not liable for money lost in 

bank failure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107 
Treasurer liable for checks accepted for licenses ..................... 108 

See also . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 183 
Recorder-chattel mortgages and fees .............................. ; . 124 
Clerk-accounting for fees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 153 
Clerk may retain compensation for making uncertified reports of judg-

ments, suits commenced, etc ..................................... 283 
Recorder need not require certified copies for filing ................... 293 
Qualifications of County Superintendent. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 202 
Treasurer must account for license plates ·or appropriate amount of 

receipts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 160 
Treasurer cannot assign claim against bank being reorganized to state 

treasurer in payment of automobile registration fees. . . . . . . . . . . . . 369 
Sheriff employing brother-in-law as deputy as nepotism............... 73 
Auditor may issue warrants against overdrawn poor fund'............ 59 
Treasurer may not refund part of road poll tax ...... ~ ................. 167 
A minor may be appointed deputy sheriff............................. 61 
Sheriff not entitled to mileage taking prisoners to penitentiary in auto-

·mobile; entitled to expenses attending annual sheriffs' meeting ... 103 
Sheriff',s right to issue certificates of sale and deeds under moratorium 

statutes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 158 
Sheriff may collect fee's and mileage in advance ....................... 296 
Auditor or tre:~surer should amend assessment roll and tax list .to 

conform to order of Board of Assessment and Review reducing 
assessment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 446 

Where a,ppointment does not fix the term of office of deputy officer, 
shall hold office at pleasure of appointing officer. . . . . . . . . . . . . . . . . 445 

Recorder shall not charge a fee for marginal releases of warehouse 
certificates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 588' 

All witnesses appearing and giving evidence before County Superintend-
ent entitled to fees, whether subpoenaed or not .................. 452 

Recorder indexing real estate mortgages as chattel mortgages should 
strictly comply with Section 10021, Code of 1931 ................. 449 

A pernon may be candidate for county attorney but must be admitted 
to bar prior to second secular day in January of the first year of 
the term . , ..................... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 511 

Overseer of Poor ex officio member of County Old Age Assistance 
Board .......................................................... 5Ll0 

Treasurer required to collect penalty on delinquent interest on street 
Improvement certificates ................................ , . . . . . . . 554 

Assessor exercising care in selection of depository not liable for funds 
lost In bank failure ............................................. 185 

Treasurer cannot allow depository bank charges on out-of-town checks .. 697 
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COUNTY RECORDER

See County Officers. 

COUNTY SUPERINTENDENT
See County Officers. 

COUNTY TREASURER
See County Officers. 

COURTS-
Judges cannot receive mileage for transportation expenses in excess 

of 7 cents per mile.............................................. b3 
Constitutionality of banking acts for courts to decide ................ 214 
Bar docket may be mimeographed.................................. 93 
May appoint deputy clerk as probate referee .......................... 308 
Judge of Supreme Court entitled to salary from the date of his appoint· 

ment ........................................................... 400 
Filing fee for petitions in Municipal Court. . . . . . . . . . . . . . . . . . . . . . . . . . . 134 
Justice of Peace should not confiscate property belonging to third party 

but used by a person guilty of violating fish and game laws pro
vided he had no knowledge of the illegal purpose. . . . . . . . . . . . . . . . 666 

Boy under 18 years entitled to hearing in juvenile court instead of 
justice ·court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 638 

Court costs taxed in prior judgment ordinarily follow renewal judg-
ment ........................................................... 496 

Municipal Judge may seek nomination and election as District Judge 
while holding office ............................................. 616 

CRIMINAL LAW-
No payment value received in giving bad check for note .............. 103 · · 
Check given in payment on account is not credit ..................... 139 
Violation of Flare Law an indictable misdemeanor. . . . . . . . . . . . . . . . . . 396 
Giving free tickets with the right to guess how long candle will burn 

is not a lottery.................................................. 75 
Trade stimulants including element of chance constitutes lotteries .... 177 
If winning depends upon skill and not wholly on chance the game Is 

not a gambling device ....................................... , ... 303 
If chances to win prizes are given only upon purchase of admission 

tickets it constitutes a lottery. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 417 
Under indeterminate sentence act, the court shall not fix the duration 

of the sentence on persons over 16 years of age but the term of 
imprisonment shall not exceed maximum term provided by law 
for the crime ................................................... 739 

See also .............. , ............................................. 614 
Sentences run concurrently though prisoner sentenced from two courts 

to different institutions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 738 
Officers arresting escaped convf.cts within territorial jurisdiction not 

entitled to reward . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 737 
So-called "bank nights" as a lottery ................................. 746 
Use of fire arms unwarranted in making arrest for misdemeanor ...... 563 
Illegal transportation and illegal possession of intoxicating liquor two 

separate offenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 693 
It is a lo·ttery when. the. three elements of chance, consideration and 

a prize enter into the scheme ................................... 741 
No violation of Section 9886 of 1931 Code unless proven that price 

fixing was for purpose of destroying competitor or creating a 
monopoly . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 634 

Slot machines as gambling devices ................................ 560, 597 

DEBTORS' EXEMPTIONS-
Additional exemptions cannot exceed $500.00 ......................... 628 
Employer may deduct Old Age Assistance tax from employees' wages; 

tax not a debt within exemption laws ........................... 546 
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D0:\1ESTIC ANIMALS

See Animals. 

DRAINAGE AND DRAINAGE DISTRICTS-
Payment of bonds for drainage district out of other county funds as 

misappropriation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 142 
Penalty and interest rates after delinquency ......................... 412 
Trustees may not grant a lease or easement. . . . . . . . . . . . . . . . . . . . . . . . . . 609 

DRUGGISTS-
Right to fill prescriptions of liquor after repeal .................. 405, 418 
Sale of contraceptives by druggists in their regul:lr business not un· 

lawful .......................................................... 6VO 
Trademarking a label on a package of medicine not sufficient to make 

it a proprietary medicine within meaning of Paragraph 4 of See· 
tion 2579 of 1931 Code. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 618 

DYNA:\IITE-
Due care required of one storing dynamite. . . . . . . . . . . . . . . . . . . . . . . . . . 62 

ELECTIONS-
Signing and circulation of questionnaire by candidate for supervisor 

agre·eing to hold certain meetings without pay as disqualification to 
hold office . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 366 

Governor:s duty to order special election to fill vacancies ........ 66, 68, 121 
In ·special election for state senator secretary of state designates order 

of names on ballot. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77 
School elections may be contested as other elections. . . . . . . . . . . . . . . . . . 129 
Qualifications of County Superintendent to be elected. . . . . . . . . . . . . . . . 202 
Repeal election of June 20, 1933 ..................................... 282 
Cost of publishing proclamation and s1mple ballot of special election 

to be certified by Se·cretary of State to Auditor of State .......... 291 
Time of filing nomination papers does not affect order of names on 

ballot .......................................................... 108 
Pnblished notice of election to determine whether tax be levied for band 

unnecessary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 125 
Absent voters' ballots ................................................ 533 
To reduce number of supervisors, a majority vote of electors both 

within and without the city shall be required .................... 690 
FERA subjects may vote ............................................ 722 

See also, VCCC camps ........................................... '120 
Pe·rsons not permitted within polling places for purpose of checking 

voters .......................................................... 720 
Parenthetical guides such as "Vote for One," not adopted for use on 

general election ballot. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 718 
Candidates' names may be printed under heading Indicating they are 

running independently of any political party. . . . . . . . . . . . . . . . . . . . . . 669 
Publication of official ballot for primary election. . . . . . . . . . . . . . . . . . . . 552 
Candidate's affidavit must be filed more than thirty days prior to pri· 

mary election . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 535 
A candidate proiJ€rly qualified may not have his name withdrawn from 

the ballot ....................................................... 534 
Giving of pads of matches containing candidate's advertisement is legal. 526 
Selection of precinct election boards. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 506 
Township trustee moving to another township may hold office if he 

maintains his home In original township ......................... 473 
Indigent poor may vote at city elections while temporarily located out-

side city limits .................................................. 475 
Entering voters' names in poll books. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 463 
Number and percentage required to sign nomination papers for con· 

gressional candidate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 512 
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ENGINEERS-

Cannot practice without being registered ............................. 134 
Construction oi public buildings need not be supervised by licensed 

engineer 477 

EXECUTIVE COUNCII.r-
Procedure for sale of abandonej river channels ....................... 254 
Custody of state buildings not duty of Council. . . . . . . . . . . . . . . . . . . . . . . . 299 
S. F. 487 proper nteans for discharging governmental loans ........... 2 ... 0 
Not required to appraise property of foreign corporation3 outside SLte 

of Iowa ........................................................ 334 
May anticipate revenue from net income and sales tax tor 1e1ief pur-

poses ........................................................... 633 
Should designate depository for funds of State Fish and Game Warden; 

not within protection of State Sinking Fund' ..................... 600 
May anticipate revenue from net income and sales tax for reliei pur-

poses .......................................... : . . . . . . . . . . . . . . . . 633 

FAIRS-
See State Fairs. 

F'ARM AID ASSOCIATIONS-
Appropriation for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71 
Definition of dues and pledges ....................................... 113 
Dues must be paid in January...................................... 62 
Not entitled to appropriation based on membership for previous 

year ......................................................... 93, 225 
Farm bureau member delaying payment in January of following year 

may be counted as a member. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115 
Appropriation for Farm Bureau mandatory. . . . . . . . . . . . . . . . . . . . . . . . . . 114 
Dues need not be paid at time statement is filed ..................... 113 
Requirements of report to be filed with Auditor pursuant to Section 

2938, Code of 1931. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 177 
Time of making appropriation discretionary with Board. . . . . . . . . . . . . . 225 

FENCE VIEWERS-
No jurisdiction in cities and towns-notices ...................... , ... 396 

FISH AND GAME COMMISSION-
Proper subjects for rules and regulations. . . . . . . . . . . . . . . . . . . . . . . . . . . . 129 
Commission has no power to sell real estate ......................... 227 
Jurisdiction of lakes and license requirements ........................ 308 
Commission not authorized to pay injured employee amount of claim 

over and above that allowed by Industrial Commissioner. . . . . . . . :579 
Commission may pay cost of abstract to land donated to state ........ 285 
Commission may not refund license fees ............................. 285 
Person may be member of commission and postmaster at sar.~) time, 

no incompatibility .............................................. 276 
Transfer of state lands to Biological Survey. . . . . . . . . . . . . . . . . . . . . . . . . . 667 
Justice of Peace should not confiscate property belonging to third party 

but used by a person guilty of violating fish and game laws pro
vided he had no knowledge of the illegal purpose ..........•...... 666 

Condemnation proceedings by commission to confiscate property used 
in violation of state laws ........................................ 454 

Procedure for vacating roads in state parks .......................... 611 
May authorize digging city well on game refuge. . . . . . . . . . . . . . . . . . . . . . 621 
Transients may fish without a license. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 572 
New license not required of person becoming 16 during term of license. 517 
Control over adjacent areas .......................................... 5{)3 
Federal appointment of member creates vacancy in prior office ........ 482 

GAMBLING-
See Criminal Law. 
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GASOLINE LICENSE FEE-

Refunds to be ap.proved by Audit Board.............................. 63 
Tractor fuel may be sold tax free .................................... 190 
Agent of oil company may take acknowledgments on applications for 

gas tax refund. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62 

GOVERNOR-
May grant pardon prior to commitment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 181 
Not required to act on advice of Board of Parole in 'granting pardons .. 372 

GREAT SEAL OF THE STATE OF IOWA-
Should not be reproduced for county use. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 272 

HOG CHOLERA VIRUS AND SERU:\I-
Five thousand dollar•bond required of de.tlers in biological products .. 196 

INDUSTRIAL COMMISSIONER-
Statute limiting. time of reopening compensation settlements applies 

only to cases occurring after adoption of act. . . . . . . . . . . . . . . . . . . . . . 505 
Compensation for welfare worker. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 119 
Employees under Emergency Relief Act entitled to benefits of Work· 

men's Compensation Act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145 

INSANE-
Expenses in connection with arrest. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89 
Costs of commitment of one not having legal settlement in Iowa are 

to be paid by state. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 92 
Where both state insane fund and general county fund are exhausted, 

County Auditor may issue county warrants on state insane fund 
in favor of State Treasurer for support of insane in state hospitals. 679 

INSURANCE AND INSURANCE COMMISSIONER-
Income from fraternal insurance busine.ss not subject to payment of 

premium tax ................................................... 146 
Commissioner may permit withdrawal of securities for purpose of loan 

from RFC ...................................................... 147 ' 
Fraternal beneficiary associations, distinctions. . . . . . . . . . . . . . . . . . . . . . . 205 
Senator not qualified to hold commissioner's office wluin salary for said 

office was increased during his term in legislature ................ 313 
State may not expend money for automobile insurance premiums ...... 486 
Bonds of insular possessions not eligible for deposit with Commis· 

sioner .......................................................... 601 
Commissioner not entitled to extra compensation ..................... 734 
Liquor Control Commission may not insure state property. . . . . . . . . . . . 704 
Where relief workers are engaged exclusively on county projects, the 

county should carry compensation insurance ..................... 561 
Insurance discriminations prohibited.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 432 
Workmen's compensation does not apply where man is injured while 

working out his poll tax ........................................ 648 
Compensation for welfare worker. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 119 
Employees under Emergency Relief Act entitled to benefits of Work-

men's Compensation Act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145 

INTOXICATING LIQUORS-
Illegal transportation and illegal possession of intoxicating liquor two 

separate offenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 693 
Orders solicited in Iowa for purchase of liquor warehouse receipts to 

be accepted in Wisconsin not violation of Iowa Liquor Laws ...... 707 
Druggist selling sandwiches and foods of various sorts Cannot sell 

medicinal liquor on prescription .............................. 233, 347 

JURIES AND JURY TRIALS-
Newspaper men are not exempt from jury service.................... 58' 
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JUSTICES OF PEACE

See Courts. 

LABOR AND LABOR COl\DIISSIONER-
Students exhibiting their skill and art in theatrical performance with· 

out compensation and under direction of tutors not violation of 
Child ·Labor Law................................................ 85 
See also . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 482 

Person cannot hold office of Labor Commissioner and office of State 
Representative at same time ..................................... 203 

Labeling prison made goods ........... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 336 
Agencies limited to $1.00 advance fees ............................... 637 
Bureau of Labor may gather and impart information to NRA ........ 622 

LEGISLATURE-
May reduce salary of a public officer during his term in office ........ 6ti::l 
May delegate authority to boards and commissions to adopt rules for 

proper execution of a law, so long as such rules are merely ad· 
ministrative in character and relate only to enforcement. . . . . . . . . 538 

Acts may not be published in newspaper on Sunday. . . . . . . . . . . . . . . . . . . 127 
Compensation of members of legislature ............................ 73, 178 
May act on constitutional amendment in special session. . . . . . . . . . . . . . 99 
Term of office of officers in legislature .................. '. . . . . . . . . . . . . 394 
Senator not qualified to hold office of Commissioner of Insurance when 

salary for said office was increased during his term in legislature .. 313 

LIQUOR CONTROL COMMISSION-
May not insure state property under its control. ................. 682, 704 
Printing contracts to be let through Printing Board .................. 649 
Members of 45th General Assembly not eligible for office .............. 490 
Liquor sales subject to sales tax ..................................... 577 
May establish stores within 300 feet of business college .............. 542 
Illegal transportation and illegal possession of Intoxicating liquor two 

separate offenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 693 
State Boards and Institutions not liable for permit fees. . . . . . . . . . . . . . 537 
Not authorized to appoint legal counsel. ............................. 478 

MOTOR VEHICLES-
Chauffeur's license not required of manufacturer's agent driving truck 

within scope of employment ................... ·. . . . . . . . . . . . . . . . . . 302 
Use of publicly owned automobiles................................... 96 
A tractor is not a motor vehicle. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 190 
Trucks are required to be licensed ................................... 224 
Corn shellers, wood saws, threshing machines operated by tractor not 

required to be licensed ........................................... 224 
Public bodies need not pay transfer fee .............................. 257 
Cars used to apprehend criminals need not bear labels ................ 258 
Governor may remit forfeiture of driver's license ..................... 267 
No limitation of time for filing refund claims ........................ 275 
Motor Vehicle Department inspectors not liable for merchandise while 

driver held for trial. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 252 
Treasurer to issue registration certificate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 309 
School district hot required to pay license fee. . . . . . . . . . . . . . . . . . . . . . . . 329 
Not violation for factory to place serial number of old engine on new 

one ............................................................ 415 
Cars manufactured after July 1, 1935, must be equipped with shatter-

proof glass .................................................. 537, 692 
Trailers of less than 1,000 lbs. weight but hauling up to 2 tons of 

freight are subject to license fee ................................. 691 
Trailers must have plates desiginating weight and loading capacity; 

exceptions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 691 
Suspension of operator's or chauffeur's license. . . . . . . . . . . . . . . . . . . . . . . . 608 
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Trucks from foreign states required to have Iowa license ............ 583 
For license purposes ambulances may be classified as trucks ........... 464 
Vehicles previously operated under official license plates entitled to 

reduction of fees on fifth registration ............................ 595 
Used cars under U. D. license January 1, 1934, to be assessed as personal 

property ........................................................ 514 

MUNICIPALITIES-
See Cities and Towns. 

NEPOTIS:\1-
Employment 'by Board of Supervisors of persons related. to member of 

board not nepotism. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 382 
Sheriff employing brother-in-law as deputy. . . . . . . . . . . . . . . . . . . . . . . . . . . . 73 
Board of Supervisors may employ spouse of member .................. 137 

OFFICIAL NEWSPAPERS-
Official news.papers may be selected by Board of Supervisors after 

January meeting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . l:83 
Notice of sale of bonds to be published .............................. 365 
Bona fide yearly subscription list required. . . . . . . . . . . . . . . . . . . . . . . . . . . 76 
Legal notices may be published in newspaper not qualified as official 

newspaper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76 
In selecting official newspapers the same need not be legal news-

papers ......................................................... 437 

OLD AGE ASSISTANCE-
Residence and voting in foreign state within 10 years affecting right 

to pension . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 730 
Estate of one listed by assessor liable for tax ........................ 604 
Employers should not collect 1935 tax in 1934 ....................... 599 
Tama Indians subject to tax ........................................ 610 
Commission should pay for supplies and equipment out of receipts .... 615 

See ............................................................ 519 
Member of county assistance board cannot also be an investigator.. . . 613 
Warrants issued November 1, 1934, and not December 1, 1934 .......... 612 
Domicile and residence construed .................................... 598 
Upon failure to pay tax July 1, 1934, penalty would attach April 1, 

1935 ........................................................... 589 
Tax is a lien against real estate December 31st. . . . . . . . . . . . . . . . . . . . . . 58'9 

See also . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 568 
Employer liable for tax .............................................. 589 
Tax erroneously paid may be refunded. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 589 
Prisoner of penal institution on parole not liable for tax .............. 678 
In event state commission should order a hearing on pension, expenses 
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expense . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 678 
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ber of county assistance board ...................... : . . . . . . . . . . . 677 

Term of first certificates are from November 1, 1934, to July 1, 1935 .... 648 
Taxes due January 1, 1935, should not be collected in 1934. . . . . . . . . . . . 637 
Members of religious organizations or orders must pay tax ........... 495 
Extra services rendered by Assessors may be paid out of general county 

fund ........................................................... 495 
Commission may not accept deeds, pay off mortgages, take assign-

ments of insurance policies, etc .................................. 743 
Tax in same category as other special taxe·s of like nature and become 

a lien as provided in Section 7203, 1931 Code of Iowa, as amended 
by Chapter 90, 45th Extra General Assembly. . . . . . . . . . . . . . . . . . . . . 722 

Tax should be paid by guardian of an incompetent. . . . . . . . . . . . . . . . . . . . 699 
Employer may collect from employee only current installments of tax. . 679 
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When pension starts ................................................. 570 
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Employers engaged in governmental PW A projects required to deduct 
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State employees must pay tax ....................................... 549 
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34 of Old Age Assistance Act .................................... 547 

POLICEMEN AND FIRE'MEN'S PE:'\SIONS-
Levy for such pensions exempt from Beatty-Bennett Bill. . . . . . . . . . . . . . 613 
Establishing pension systems mandatory. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58'0 

POLITICAL PARTIES-
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and elected by its members .................................. 436, 437 
State employees, excepting Board of Control and employees, Commerce 

Council and Industrial Commissioner and appointees, may con
tribute to any political party's campaign fund. . . . . . . . . . . . . . . . . . . . 668 

Party affiliation may be changed either by written or oral declaration .. 509 

POOR, CARE OF-
Authority of overseer to serve notices to deparf. . . . . . . . . . . . . . . . . . . . . . 406 
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out of funds collected by city through taxation; exceptions. . . . . . . 297 
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to visit 'in Iowa. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 93 

Compensation for welfare worker .................................... 119. 
Employees under Emergency Relief Act entitled to benefits of Work

men's Compensation Act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145 
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Taxes of poor may be suspended or remitted ........................... 641 

POULTRY SHOWS-
. State aid for district poultry shows .................................. 121 

PUBLIC OFFICERS-
See State Officers and Employees. 
See County Officers. 

RAILROADS AND RAILROAD COMC\HSSION-
Commission may not transfer money from motor carrier fund to truck 

operators' fund . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88 
If goods are not accepted in reasonable time, liability as carrier termi-

nates, and the liability as warehouseman attaches ................ 634 

REAL ESTATE AND REAL ESTATE COMMISSION-
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are adjusted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 378 
Regulations concerning applications for licenses ........ ; . . . . . . . . . . . . . 135 
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through with the transaction ..................................... 232 

Commissioner may delegate routine matters but as quasi judicial officer 
should preside over hearings. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27 4 
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An easement is a liberty, privilege or advantage in land. . . . . . . . . . . . . 609 
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should have broker's license ................................. 45.5, 476 
Real estate broker desiring to give bond may file same with Real Estate 

Commissioner or with the State ................................. 389 

ROADS AND HIGHWAYS-
Time for adopting and completing road program. . . . . . . . . . . . . . . . . . . . . . 337 
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·in Iowa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . 390 
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INDEX 773 

Page 
Highway commission cannot readjust contract prices to affect increased 

costs due to NIRA .............................................. 333 
Person may be member of Board of Engineering Examiners and also be 

employed by Highway Commission as engineer ................... 169 · 
Legality of readjustment of basic prices by commission .............. 162 
Bridge on state road in state park not part of county bridge system. . . 169 
Payment of maturing primary road bonds ........................... 151 
Procedure for vacating roads in state parks .......................... 611 

SCHOOLS AND SCHOOL DISTRICTS-
Board may sign waivers on school funds in bank reorganizations.~. . . . 212 
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School district has no right to collect tuition from county from which 
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Teachers may be hired before new board takes office. . . . . . . . . . . . . . . . . . 125 
Supervisors may compromise school fund mortgage .................. 128 
Kindergartens established by petition ................................ 167 
Illegality of teacher's contract. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 155 
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Depository banks for school funds ................................... 304 
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School taxes on unplatted lands. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 380 
Education of wards of Juvenile Court. ............................... 404 
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Education . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 443 
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payment of school mortgage ..................................... 536 

Family moved into dwelling in rural subdistrict by county did not 
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dian resides, irrespective of ward's residence ..................... 627 
SECRETARY OF STATE-

See State Officers and employees. 

SECURITIES-
Dealers required to execute new bond ................................ 126 
Organization selling membership certificates for sick benefit, gas, oil, 

etc., is within Securities Act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127 
Registration of stocks for sale to public .............................. 159 
Dealers in selling stock must comply with Securities Act even though 

they own the stock. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249 
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isolated one . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249 
Pledge orders not exempt from registration. . . . . . . . . . . . . . . . . . . . . . . . . . 345 
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merchants must register the securities ........................... 348 

Iowa cannot regulate price of stocks sold on Chicago Board of Trade .. 388 
Person marketing securities for others in out of state financial centers 

should be registered as a dealer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 409 
Paying for construction of water tower by giving contractor warrants 

marked "Not paid for want of funds" to be paid for from dividends 
from closed bank or from state guaranty fund not a sale· of pledge 
orders .......................................................... 429 

Bonded warehouse receipts for liquor not securities within Iowa Securi-
ties Law ....................................................... 698 

Approval of exchanges on which securities may be sold exempt from 
Iowa Securities Law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . !129 

Securities formerly registered by notification need not be re-registered 
by qualification . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 629 

New bonds issued to owners for purpose of r.efinancing old bonds must 
be qualified . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 561 

Monthly sales of stock not installment plan .......................... 519 
See ............................................................ 458 
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SOLDIERS AND SAILORS-
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entitled to taxation exemptions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 
Warrants against Soldiers' Relief Fund .............................. 242 
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of anticipated revenue for the particular year. . . . . . . . . . . . . . . . . . 111 
Wife by marriage acquires husband's domicile ...................... 331 
Soldiers' Relief Funds may not be transferred to Poor Fund by Com-

mission or Board of Supervisors ................................. 708 
Care and maintenance of burial lots ................................. 510 
Soldier enlisting April 1, 1919, and serving with A. E. F. in the Army 

of Occupation prior to July 2, 1921, entitled to tax exemption .... 703 
See ............................................................ 510 
See ............................................................ 728" 

STATE BOARD OF EDUCATION-
Deposit of athletic funds with university funds will not obligate state 

on liabilities of board of athletics ................................ 718 
May install heating unit in Blind School. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 644 
Where property is acquired by state on school mortgage taxes are 

extinguished . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 602 
Must collect interest on daily balances of treasurers of educational 

institutions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 635 
Purchase of land for experimental farm at Ames ..................... 5.30 
May purchase products outside of state if of equal quality anq of 

lower price . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 318 
Has power to release judgment against mortgaged land when no equity 

exists .......................................................... 322 
Has no authority to accept Federal Farm Mortgage bonds in payment 

of loan made out of permanent endowment fund of state schools ... 527 
Whether non-resident student later becomes resident of state and en-

titled to lower tuition rates, a matter of intention ............... 709 
See also . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 549 

University High School at Iowa City a contract school ................ 541 
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is situated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 529 

Superintendent of Public Instruction has authority to prescribe teach-
ers' qualifications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 528 

Person whose· child attends school in another district entitled to offset 
school tax only against real estate tax for year for which tuition 
is demanded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 466 

STATE COMPTROLLER-
See State Officers and Employees. 

STATE FAIRS-
Funds available to meet deficiency. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 122 
Only one member of State Fair Board can be elected and serve from a 

congressional district . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 383 
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companied by other officials. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 305 

Treasurer directed to sell anticipatory warrants of State Sinking Fund 
for public deposits .............................................. 727 
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34 of Old Age Assistance Act ..................................... 547 
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STATE PRINTING BOARD-
Not necessary that Decalcomania process used by Liquor Commission 
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intendent ........................................................ 594 
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Barbers' Departments should be charged to general printing ac
count for all departments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 451 

STATE SINKING FUND-
During management of bank under S. F. 111 claims for public deposits 

should not be filed against fund................................. 97 
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When claim should be filed. . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 186 
Interest on public deposits payable to Fund .•................•....... 653 
Counties settling with receivers lose right to file against Fund ........ 735 
Funds of State Fish and Game Warden not protected ................ 600 
The right to file against fund for deposits in consolidated bank depends 

upon whether the bank operated under the charter of the former 
depository bank . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 430 

Public bodies entitled to benefits of fund after participating in segre-
gated assets of bank reorganized under S. F. 111 ................ 205 

SUPERINTENDENT OF BANKING-
See Banks and Banking. 

SURETY BONDS-
Surety company writing beer bond liable for ,principal's fine upon con-

viction of selling beer to minors ................................. 392 
Real estate broker desiring to give bond may file same with Real Estate 

Commissioner or with the State ................................ 389 

TAXATION-
Stocks of merchandise kept for sale by public utility companies to be 

assessed by Board of Assessment and Review .................... 174 
Auditor should assess persons outside corporation limits but within 

township boundaries where there are no township officials ........ 120 
Mortgagees taking mortgaged land in satisfaction of mortgage after 

January 1st does not relieve assessment of tax on mortgage ...... 151 
Owner not relieved from tax if dog dies after January 1st. . . . . . . . . . . . 15{ 
Power to make supplementary appropriations ........................ 302 
Levy for firemen's pension fund not mandatory in case of organized 

fire department . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 327 
Levy for fire department maintenance under Beatty-Bennett Bill con-

strued . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 328" 
City may purchase at tax sale ....................................... 144 
City has no right to pay taxes on property of others .................. 144 
Distress warrant sales need not bring full amount of tax .............. 158 
Tax money in closed banks not construed as "unavailable". . . . . . . . . . 95 
Interest rate on subsequent taxes paid by ,purchaser at tax sale ...... 157 
City holding special assessment certificates entitled to assignment of 

tax sale certificates upon payment of proper amounts ............ 165 
Collectible revenues as revenues from given tax levy. . . . . . . . . . . . . . . . 92 
Penalty and interest rates after delinquency ......................... 412 
Property sold on conditional sale not taxable to vendor. . . . . . . . . . . . . . 385 
Refund of road levies not permitted .................................. 106 
Husband and wife serving in war each entitled to exemptions.......... 70 
Tax sale redemption money not public funds........................ 66 
Partnership property should be listed in name of partnership ........ 106 
Special assessments not included in extension of time for payment 

of taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 166 
Refund of taxes erroneously exacted ................................. 275 
Deduction of school taxes paid in another district. ................... 341 
School taxes on unplatted lands. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 380 
Widow of Civil War veteran who remarries is entitled to exemption 

upon death of second husband ............................•...... 112 
Soldier's widow transferring property to trustee over which she reserves 

control is entitled to exemption ................................•. 150 
Soldiers of Philippine Insurrection entitled to exemption ............. 161 
Salaries of public officials not exempt from tax reduction ............. 399 
Funds may not be diverted unless law provides for transfer. . . . . . . . . . 112 
Municipality may make band levy ................................... 264 
Taxes not paid when due bear 1 per cent interest per month ...... 79, 106 
At tax sale land is sold for all the taxes, regardless of whether per-

sonal taxes were advertised...................................... 79 
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Neither purchaser of stock of goods nor goods liable for tax when pur

chased prior to actual assessment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90 
Treasurer unable to cash checks given for tax sale certificates should 

cancel certificates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 98 
Deed to properties sold at scavenger sale may not issue for three 

years .......................................................... 105 
Tax ferret collecting taxes not brought forward on tax books .......... 107 
Special assessments penalty .................................... ·. . . . . 180 
Drainage ditch rights of way exempt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 299 
Persons between ages of 21 and 45 on January 1st of any year pay poll 

taxes ........................................................... 331 
Mandatory maintenance levies ........................................ 373 
Treasurer may not settle taxes for amount plus 6 per cent interest 

when statute provides for three-fourths of 1 per cent interest per 
month .......................................................... 375 

In. taxing unplatted lands for school purposes improvements made by 
government, etc., should not be considered. . . . . . . . . . . . . . . . . . . . . . . . 395 

Effect of tax sale on suspended taxes ................................ 398 
Special assessment certificate holders entitled to interest and penalty 

when delinquent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 399 
Interest and penalty rate on delinquent drainage secondary road and 

city special assessments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 412 
Heirs of widow entitled to exemption dying during year -not required 

to pay taxes for the particular year. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66 
Exemption allowed veteran January 1st not affected by his death later 

in year ........................................................ 104 
Barber entitled to exemption of $.300 on tools. . . . . . . . . . . . . . . . . . . . . . . . 110 
Property of Masonic lodge not leased with view to pecuniary profit 

may be exempted. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 116 
Federal Land Bank bonds exempt from taxation ...................... 187 
Bank's statement to assessor not conclusive of value ................ 653 
Taxes against .stockholders paying assessments to bank receiver may 

be remitted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 555 
Upon reduction of assessment for year upon which taxes have been paid, 

refund should be made .......................................... 446 
University operating dining rooms need not collect sales tax from stu-

dents . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 627 
Fees for camping in state parks not subject to sales tax; green fees for 

playing golf should bear tax .................................... 595 
Delinquent tax collector's commission ................................ 711 
Soldier enlisting April 1, 1919, and serving with A. E. F. in the Army 

of Occupation prior to July 2, 1921, entitled to tax exemption. . . . 703 
See also .................................................... 510, 728 

State not liable for gasoline tax; no refund. . . . . . . . . . . . . . . . . . . . . . . . . . 504 
Materials sold to or for state exempt from sales tax .................. 686 
Sales to persons employed by state college subject to sales tax ........ 553 
Sales tax attaches to sales by the state .............................. 577 
State of Iowa not taxable under sales tax. . . . . . . . . . . . . . . . . . . . . . . . . . . . 501 
Sales made in interstate commerce not subject to sales tax ............ 659 

See also . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 497 
Treasurer required to collect penalty on delinquent interest on street 

improvement certificates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 554 
Prisoner of penal institution parole not liable for Old Age Assistance 

tax ............................................................ 678 
Upon failure to pay Old Age Assistance tax July 1, 1934, penalty would 

attach April 1, 1935 ............................................. 589 
Old Age Assistance tax a lien against real estate December 31. . . . . . . . 589 

See also . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 568 
Employer liable for. Old Age Assistance tax .......................... 58'9 
Old Age Assistance tax erroneously paid may be refunded. . . . . . . . . . . . 589 
Members of religious organizations or orders must pay Old Age Assist-

ance tax . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 495 
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Old Age Assistance tax in same category as other special taxes of like 

nature and become a lien as provided in Section 7203, 1931 Code of 
Iowa, as amended by Chapter 90, 45th Extra General Assembly. . . 722 

Employer may collect from employee only current installments of Old 
Age Assistance tax .............................................. 679 

Persons coming of age after January 1st not subject to Old Age As-
sistance tax ................................................. 500, 589 

Soldiers stationed in Iowa on military duty not subject to Old Age 
Assistance tax . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 585 

Refunds may be made employers erroneously paying Old Age Assist-
ance tax on employees not subject thereto ....................... 580 

Employees of state educational institutions subject to Old Age Assist
ance tax; also students employed part time; employer not required 
to collect tax .................................................. 540 

Student nurses and internes employed at county hospitals subject to 
Old Age Assistance tax ................................ · ......... 516 

Payments of Old Age Assistance tax subsequent to 1934 credited on · 
poll taxes .................................................. 500, 502 

Members of Iowa National Guard subject to Old Age Assistance tax ... 569 
Employers liable for Old Age Assistance tax for each employee carried 

on pay roll for a 30-day period .................................. 567 
Police officers who can receive money from police pension fund must 

pay tax to be eligible for Old Age Pension ...................... 566 
State employees must pay Old Age Assistance tax .................... 549 
Tax sale postponement. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 465 
Taxes of poor may be suspended or remitted. . . . . . . . . . . . . . . . . . . . . . . . . 641 
Railroad liable for penalties on taxes regardless of bankruptcy ....... 472 
Extension of redemption from tax sale ............................... 671 
}fandatory tax levy for support of schools .......................... 342 
Person whose child attends school in another district entitled to offset 

school tax only against real estate tax for year for which tuition 
is demanded .................................................... 466 

'l'OWNSHIPS AND TOWNSHIP OFFICERS-
Township assessor using reasonable care in selection of depository not 

liable for funds lost in bank failure. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 185 
Trustees may require license of drug stores and restaurants located. in 

unincorporated towns . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111 
'~'ownship in which family resides, being no longer indigent, must pay 

for high school education of children ............................ 416 
Statute licensing places furnishing entertainment, prepared food or 

drink construed not to include oil stations selling pop and candy 
bars ............................................................ 292 

Member of Board of Trustees may not furnish labor or material to 
township for roads, the maintenance of which is governed by said 
Board .......................................................... 221 

TREASURER OF STATE-
See State Officers and Employees. 

VACANCIES IN OFFICE-
See index of particular offices. 

VOCATIONAL EDUCATION-
Funds of United States for vocational education as preferred deposit. . 123 

WIDOW'S PENSION-
Widowed mother's pension should be discontinued after becoming non-

resident of the state .........•................................... 128 
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