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REPORT OF THE ATTORNEY GENERAL 
January 30, 1931. 

HoNORABLE DAN W. TuRNER, 

Governor of Iowa, 
Building. 
Dear Governor Turner : 

I am submitting herewith the Report of the Department of 
Justice for the years 1929-30. At this time I can only give you a 
general report which will be followed up in the near future by a 
detailed report of all the business transacted by the Department. 
The detailed report requires the working out of statistics of dif
ferent kinds in the different divisions of the work in the Depart
ment and these will be furnished you as soon as possible. 

The work of this Department increases from year to year. There 
has been much important litigation carried on by the Department 
as will be seen by the detailed report which will be furnished later. 
Many of our civil cases involve appeals by claimants from awards 
made by condemnation juries in right of way matters. Under the 
law enacted by the 43rd General Assembly, giving the Department 

·' a special Assistant Attorney General to take care of this class of 
7:--:. cases, this litigation has been better systematized than ever before 

and better results we feel have been obtained. 

CRIMINAL CASES 

During the biennium approximately one hundred and eighty
seven cases have been handled by this Department in the Supreme 
Court. A tabulated list of these cases will be given in our detailed 
report. 

CIVIL CASES IN THE SUPRE'ME COURT 

At the time of the last biennial report of this Department there 
was pending in the Supreme Court the case involving the con
stitutionality of the Road Bond Act. 

This case was submitted to the Supreme Court after the report 
of the Department was mailed to your office, and a decision was 
handed down by the Supreme Court on the 5th day of March, 
1929, holding the Road Bond Act invalid. Under the provisions 
of that Act the Attorney General was required to bring an action 
to test its validity. This was done and special counsel was employed 
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by the Executive Council to represent the Council in the litigation. 
Through the co-operation of counsel the matter was hastily tried 
and an opinion was obtained at a date much earlier than is usually 
possible in that class of cases. 

BANK RECEIVERSHIPS 

There have been a number of banks closed in the state during 
the biennium. This Department has nothing to do with banks as 
going institutions but, under the law, when a receiver is appointed, 
this Department becomes the legal adviser of the Superintendent 
of Banking, who is receiver, under the law, of all state and savings 
banks and loan and trust companies. There has been, however, 
little litigation during the past biennium with reference to these 
closed institutions. The law has been pretty well settled and the 
legal work in connection with the winding up of the affairs of the 
bank is more of a legal formality than it was at the beginning of 
the financial trouble. When it began we had practically no court 
precedents to follow, but practically every question of importance 
was litigated early in the beginning of our banking troubles so that 
now it is more a matter of following precedent in winding up affairs 
of the closed banks. I might say, however, in passing that the re
ceivership law under which we operate in this state has saved an 
untold amount of money to the depositors and creditors of these 
closed institutions as liquidation costs have been kept to the 
minimum by reason of the systematization of the work. 

RAILROAD MERGER CASE 

In the last biennial report we reported our activities in con
nection with the application of the Great Northern and the North
ern Pacific Railway Companies for the permission of the Interstate 
Commerce Commission to unify or merge their interests. 

This Department was represented at the various hearings held 
throughout the United States by the Interstate Commerce Com
mission on this matter. This Department resisted the application 
along with the representatives of most of the other states affected, 
and filed printed briefs with the Interstate Commerce Commission, 
and took part in the oral arguments upon the final submission of 
said matter. The Interstate Commerce Commission in its decision 
authorized the merger, but attached certain conditions thereto 
among which were those urged principally by this Department, 
which conditions the applicants refused to accept. Subsequently 
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and within the last few weeks the applicants dismissed their ap
plication and abandoned the whole matter. 

BUREAU OF INVESTIGATION 

Connected with the Department of Justice is the Bureau of In
vestigation. The Bureau has been very active in the enforcement 
of the law. A detailed report will be furnished on the various mat
ters handled by the Bureau. 

During the biennium many bank robberies have been committed 
in the state. Through the activities of this Bureau, aided by the 
other peace officers of the state, we have, up to this time, appre
hended, tried and convicted 42 persons, who participated in these 
robberies . 
. Hundreds of complaints by letter from different parts of the 

state have been received by the Department and have been handled 
by the Bureau of Investigation. Practically all of the sheriffs of 
the state, and many of the chiefs of police of the larger cities, have 
called upon the Bureau for assistance in connection with their 
work in their respective localities. We have answered every de
mand for assistance of this kind that has been made upon the 
Bureau where it was humanly possible to do a so. As heretofore 
stated, I will furnish you with a detailed statement of the number 
of investigations made, and the number of persons arrested, the 
number of convictions had through the activities of this Bureau. 
I will also furnish you, insofar as possible, in detail, the work done 
with respect to the enforcement of t]le Prohibitory Law. 

The Bureau of Identification, which is a part of the Bureau 
of Investigation, has done remarkable work during the biennium. 

OTHER LAW ENFORCEMENT ACTIVITIES 

Each year of the biennium we have held a School of Instruction 
for the sheriffs and peace officers of the state. Each School of 
Instruction has lasted for a period of three days. At the same 
time the County Attorneys have been called into conference and 
their work and the work of the sheriffs has been correlated as much 
as possible to bring about uniformity and better results in the en
forcement of the law. The result of this general conference and 
School of Instruction has, in my judgment, been very beneficial to 
the people of the state. A better spirit of co-operation is engendered 
among all law enforcing officers and it works for uniformity of 
service in law enforcement work. We recommend that thesQ annual 
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conferences be continued to the end that there may be complete 
working accord among all of the peace officers of the state. 

In addition to our own peace officers and county attorneys who 
attend this conference we have, during the past two sessions, in
vited the chiefs of law enforcement work in the neighboring states. 
l\Iany of them have responded and attended this conference.· It 
brings about co-operation not only between the peace officers of 
our own state, but between them and the officers of our neighboring 
states. 

CONCLUSION 

I wish to express to you, as Governor of Iowa, and to all the 
public officials of the state, and to the people of the state them
selves, the appreciation of this Department for the co-operation it 
has received during the biennium, and also to express in this public 
way my appreciation of the splendid and loyal eo-operation of all 
persons employed both in the office of the Attorney General and 
in the Bureau of Investigation. 

Respectfully submitted, 
JOHN FLETCHER, Atton1ey General. 



tiCIIEDULE "A," CRIMINAL CAtiEti, SlJPHE.ME COURT OF lOW A 
,JANUARY TERM, 1929 

Title of Ca5e County 1 Decision Nature of Action 

State vs. Anderson ................... Davis ............. /Appeal abandoned .. Larceny of domestic poultry. 
State vs. Bamsey .................... Union ......... Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Blake ....................... Plymouth ......... Affirmed ........... Larceny. 
State vs. Beumer .................... Sioux ............. Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Bernard .................... Montgomery ....... Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Bryant ............ _ ........ Marshall .......... Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Cook ....................... Linn .............. Affirmed ........... Unlawfully using certain instrument or 

instruments to produce a miscarriage. 
State vs. Davenport .................. Union ............ _ Affirmed ........... Rape. 
State vs. Damervi!Ie ............. _ ... Polk . . . . . . . . . . ... Affirmed ........... Operating a motor vehicle while intoxi-

cated. 
State vs. Hammett ................... Woodbury ......... Affirmed ........... Maintaining a liquor nuisance. 
State vs. Halley ...................... Black Hawk ....... Affirmed . _ ......... Illegal trans. of intoxicating liquor. 
State vs. Herring .................... Scott .............. Affirmed ........... Lewdness. 
State vs. Hooper ........... _ ......... Dallas ............. Affirmed ........... Subornation of perjury. 
State vs. Larson ........... 0 ••••••••• Wapello ........... Affirmed ... 0 ••••••• Maintaining a liquor nuisance. 
State vs. Leasman ........... 0 ••••••• Madison ..... 0 ••••• Reversed .......... Larceny from a building. 
State vs. Maharras ................... Black Hawk ..... 0 Affirmed ........... Murder. 
State vs. Plew . . . . . . . . . . . . . . . . . . . . . . Lucas ............. Affirmed . 0 ••••••••• Bootlegging, 
State vs. Redlinger .................. Keokuk ...... 0 •••• Reversed .......... Failing to dispose of dead animals. 
State vs. Smith ...................... Davis ............. Reversed and 

remanded ....... Larceny of domestic poultry. 
State vs. Sigman . . . . . . . . . . . . . . . . . . . . Wright ............ Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Terry .................. 0 • _ • Woodbury ......... Affirmed ........... Conspiracy. 
State vs. Trumbauer ................. Madison . . . . . . . . . . Affirmed ........... Illegal possession of instruments capable 

of being used for Mann; intoxicating 
liquor. 

State vs. Vuc!ch ..................... Lucas ............. Affirmed ........... Gambling. 
State vs. Wilbois ..................... Polk .............. Reversed and 

remanded ....... Liquor nuisance. 
State vs. Woodruff ................... Polk .............. Reversed .......... Breaking and entering. 



MAY TERM, 1929 

Title of Case County Decision Nature of Action 

State vs. Anderson ..................• Harrison .......... Reversed .......... Desertion. 
State vs. Alberts ..................... Mahaska .......... Affirmed ........... Maintaining liquor nuisance. 
State vs. Aschtgen ................... Jones ............. Affirmed ........... Maintaining liquor nuisance. 
State vs. A Certain Automobile ........ Marshall .......... Affirmed ........... Transportation of intoxicating liquor. 
State vs. Bamsey .................... Union ............. Reversed .......••• Bootlegging. 
State vs. Bergman ................... Jasper ............ Reversed and 
State vs. Bevins (Appeal to U. S. remanded ....... Illegal possession of intoxicating liquor. 

Supreme Court dismissed) .......... Fayette ............ Affirmed ........... Receiving funds when bank is insolvent. 
State vs. Brown ..................... Plymouth ......... Affirmed ........... Larceny of domestic fowls. 
State vs. Burns ...................... Clay .............. Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Dietz ....................... Polk .............. Affirmed ........... Maintaining liquor nuisance. 
State vs. Dickerson .................. Polk .............. Dismissed ......... Violation of intoxicating liquor law. 
State vs. Enzauro .................... Webster ........... Affirmed ........... Maintaining a liquor nuisance. 
State vs. Gripp . . . . . . ............... Union ............. Affirmed ........... Larceny by embezzlement. 
State vs. Helble ...................... Scott .............. Dismissed ......... Hindering and refusing to allow an au-

thorized veterinarian to treat breeding 
cattle. 

State vs. Henderson ................. Fayette ........... Reversed .......... Accepting deposit when bank is insolvent. 
State vs. Heinold .................... Des Moines ........ Affirmed ........... Conspiracy. 
State vs. Hilton ...................... Marshall .......... Affirmed ........... Illegal trans. of intoxicating liquor. 
State vs. Hughey .................... Story ............. Affirmed ........... Practicing medicine without a license. 
State vs. Kurtz ...................... Story ............. Affirmed ........... Soliciting. 
State vs. Landry ..................... Polk .............. Affirmed ........... Violation -of intoxicating liquor law. 
State vs. Lockie ..................... Calhoun ........... Affirmed ........... Bootlegging. 
State vs. Morrison ................... Davis ............. Reversed .......... Perjury. 
State vs. Porter ...................... Polk .............. Affirmed ........... Violating intoxicating liquor law. 
State vs. Reynolds (39571) ........... Dubuque .......... Reversed .......... Larceny by embezzlement. 
State vs. Ruthford ................... Polk .............. Affirmed ........... Keeping gambling house. 
State vs. Stevens .................... Wapello ........... Affirmed ..........• Rape. 
State vs. Stepheson .................... Plymouth ......... Affirmed ........... Erecting, establishing and using a build-

ing with intent to manufacture intoxi
cating liquor. 

00 



State vs. Shet!ler .................... Black Hawk ....... Affirmed ........... Maintaining liquor nuisance. 
State vs. Stet!en ..................... Pottawattamie ..... Reversed .......... Breaking and entering. 
State vs. Stopulos .................... Scott .............. Affirmed ........... Illegal trans. of intoxicating liquor. 
State vs. Schultz ....................• Black Hawk ....... Affirmed ........... Buying, receiving and aiding in conceal-

ing stolen property. 
State vs. Thomas .................... Johnson ........... Affirmed ........... Illegal trans. of intoxicating liquor. 
State vs. Van Klavern ............... Wapello ........... Affirmed ........... Liquor nuis,ance. 
State vs. Van Klavern ............... Wapello ........... Modified and 

affirmed ......... Illegal trans. of intoxicating liquor. 
State vs. Van Doran ................. Pottawattamie ..... Affirmed ........... Murder, first degree. 
State vs. Voelpel ..................... Clinton ....•....... Reversed .......... 

1

1Manslaughter. 
State vs. Williams ................... Black Hawk ....... Affirmed ........... Maintaining liquor nuisance. 
State vs. Wilson •.................... Pottawattamie ..... Affirmed ........... Assault with intent to commit murder. 

SEPTEMBER TERM, 1929 

Title of Case County Decision Nature of Action 

State vs. Archibald .................. Appanoose ........ Affirmed ........... Breaking and entering. 
State vs. Blackwood ................. Wapello ........... Affirmed ........... Maintaining liquor nuisance. 
State vs. Bartlett .................... Jones ............. Affirmed ........... Nuisance. 
State vs. Bein ....................... Scott .............. Affirmed ........... Maintaining liquor nuisance. 
State vs. Breitback .................. Jones ............. Affirmed ........... Nuisance. 
State vs. Bittner ..................... Webster ........... Affirmed ........... Murder, first degree. 
State vs. Bobber ..................... Wapello ........... Affirmed ........... Larceny by embezzlement. 
State vs. Bowers ..................... Cherokee .......... Affirmed ........... Perjury. 
State vs. Campbell ................... Warren ........... Affirmed ........... Illegal transportation of liquor. 
State vs. Chanen ..................... Des Moines ........ Reversed .......... Receiving and aiding in concealing stolen 

property. 
State vs. Davis (Walter) ............. Polk .............. Reversed .......... Murder, second degree. 
State vs. Eden ..•.................... Jones ............. Dismissed ......... Nuisance. 
State vs. Faber ...................... Jones ............. Affirmed ........... Nuisance and illegal possession of intoxi-

cating liquor. 
State vs. Friend (39961) ...........•. Hardin ............ Dismissed ......... Illegal trans. of intoxicating liquor. 
State vs. <ffltchell •................... Poweshiek ......... Affirmed ........... Illegal trans. of intoxicating liquor. 



SEPTEMBER TERM, 1929-Continued 

Title of Cac;!! County Decision Nature of Action 

State vs. Heptonstall ................. Dallas ............. Affirmed ........... Libel. 
State vs. Heeron ..................... Union ............. Affirmed ........... Illegal possession of a narcotic drug. 
State vs. Hixson ..................... Jefferson .......... Affirmed ........... Cheating by false pretenses. 
State vs. Holmes ..................... Jefferson .......... Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Huntley .................... Mahaska .......... Affirmed ........... Injunction case-bootlegging. 
State vs. Koppess .................... Jones ............. Affirmed ........... Nuisance. 
State vs. Lamb ...................... Polk .............. Affirmed ........... Incest. 
State vs. Little ............ ' .......... Mahaska .......... Affirmed ........... Perjury. 
State vs. Martin ..................... Keokuk ........... Affirmed ........... Bootlegging. 
State vs. Miller ...................... Woodbury ......... Affirmed ........... Conspiracy. 
State vs. Mundy ..................... Polk .............. Affirmed ........... Robbery aggravation. 
State vs. Nissen ..................... Plymouth ......... Affirmed ........... Maintaining liquor nuisance. 
State vs. Niehaus .................... Clayton ........... Affirmed ........... Fraudulent banking. 
State vs. Parsons .................... Marshall .......... Affirmed ........... Bootlegging. 
State vs. Perkins .................... Mahaska .......... Affirmed ........... Bootlegging. 
State vs. Raney . . . . . . . . . . . . . . . ...... Appanoose ......... Affirmed ........... Nuisance. 
State vs. Reynolds (39730) ........... Dubuque .......... Affirmed ........... Larceny by embezzlement. 
State vs. Reynolds (39731) ........... Dubuque .......... Reversed .......... Larceny by embezzlement. 
State vs. Rime ....................... Davis ............. Remanded with 

directions ....... Assault with intent to commit murder. 
State vs. Rollinger ................ , .. Plymouth ......... Affirmed ........... Bootlegging. 
State vs. Salisbury ................... Lucas ............. Affirmed ........... Nuisance. 
State vs. Steele ...................... Guthrie ........... Affirmed ........... Rape. 
State vs. Scovel ...................... Polk .............. Affirmed ........... Breaking and entering. 
State vs. Thomas .................... Monroe ........... Affirmed ........... Nuisance. 
State vs. Thomlinson ................ Des Moines ........ Affirmed ........... Manslaughter. 
State vs. Umphalbaugh ............... Harrison .... , ..... Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Vescio ...................... Scott .............. Affirmed ........... Maintaining liquor nuisance. 
State vs. Westercamp ................ Jasper ............ Affirmed ........... Bootlegging. 
State vs. Winters .................... Marshall .........• Reversed .......... Larceny of poultry. 



JANUARY 'l'ER.M, 1930 

Title of Case \ County Decision Nature of Action 

State vs. Beckel ..................... IPolk .............. Dismissed ......... Larceny of a motor vehicle. 
State vs. Bingaman .................. I Mills .............. Affirmed ........... Assault with intent to commit murder. 
State vs. Bourgeois ................. ·/Lee ............... Affirmed ........... Maintaining liquor nuisance. 
State vs. One Certain Buick Sedan .... Buchanan ......... Affirmed ........... Forfeiture for transportation of intoxicat-

\ ing liquor. 
State vs. Dennis ..................... Scott ............. Affirmed ........... Operating motor vehicle while intoxi-

cated. 
State vs. Delanty .................... Pottawattamie ..... Reversed .......... Larceny of domestic animals. 
State vs. Donovan ................... Woodbury ......... Affirmed ........... Sodomy. 
State vs. Friend (39200) ............. Tama ............. Affirmed ........... Buying and receiving stolen property. 
State vs. Gardner ( 40230) ............ Jefferson .......... Affirmed ........... Illegal sale of intoxicating liquor. 
State vs. Gardner ( 40231) ............ Jefferson .......... Affirmed ........... Illegal possession of Intoxicating liquor. 
State vs. Herbert .................... Davis ............. Reversed .......... Maintaining liquor nuisance. 
State vs. Harry Johnson ............. Bremer ............ Affirmed ........... Larceny of hogs. 
State vs. Livingston ................. Lee ............... Affirmed ........... Maintaining a liquor nuisance. 
State vs. Liechti ..................... Keokuk ........... Reversed .......... Driving while intoxicated. 
State vs. McCarty .................... Webster ........... Reversed and 

remanded ....... Larceny of property. 
State vs. Matthes .................... Johnson ........... Reversed .......... Illegal possession of liquor. 
State vs. Moore ...................... Mahaska .......... Reversed .......... Bootlegging. 
State vs. Neiswander ................ Scott .............. Affirmed ........... Intoxicating liquor nuisance. 
State vs. Pauley ..................... Shelby ............ Reversed .......... Larceny of poultry. 
State vs. Renslow ( 40077 J ......•••••• ·Guthrie ........... Affirmed ........... Receiving and aiding in concealing stolen 

property. 
State vs. Renslow (40078) ............ :Guthrie ........... Reversed .......... Larceny. 
State vs. Steffen (39540) ............. jPottawattamie ..... Reversed .......... Breaking and entering. 

..... ..... 



MAY TERM, 1930 

Title of Case County Decision Nature of Action 

State vs. One Certain Automobile ..... Poweshiek ......... Affirmed ........... Forfeiture for transportation of intoxi 
: ,. oating liquor. 

State vs. Ashurst .................... Ri11ggold .......... Reversed .......... :Rape. 
State vs. Bonner ..................••• Woodbury ......... Affirmed ........... Mmider-convicted of manslaughter. 
State vs. Clark ...................... Dickinson ......... Reversed .......... Illegal possession of intoxicating liquor. 
State vs. DeMara .................... Woodbury ......... Affirmed ........... Assault with intent to commit rape. 
State vs. Erie ........................ Woodbury ......... Reversed .......... Violating child labor law. 
State vs. Frazier ..................... Pottawattamie ..... Affirmed ........... Illegal possession of intoxicating liquor. 
State vs. Ferro ...................... Appanoose ......... Affirmed ........... Maintaining intoxicating liquor nuisance. 
State vs. Halley ..................... Buchanan ......... Affirmed ........... Illegal trans. of intoxicating liquor. 
State vs. Herbert .................... Davis ............. Reversed .......... Violation of the prohibitory liquor laws. 
State vs. Horner ..................... Cerro Gordo ....... Affirmed ........... Transportation of intoxicating liquor. 
State vs. Hutchinson, Bill McWilliams. Appanoose ......... Affirmed ........... Breaking, entering and larceny. 
State vs. Hughes .................... Woodbury ......... Affirmed ........... Murder. 
State vs. Hyduck .................... Monroe ............ Reversed .......... Maintaining liquor nuisance. 
State vs. Love ....................... Mahaska .......... Reversed .......... Desertion. 
State vs. Moore ...................... Johnson ........... Affirmed ........... Keeping gambling house. 
State vs. Pittman .................... Polk .............. Affirmed ........... Larceny of motor vehicle. 
State vs. Rowe ....................... Page .............. Affirmed ........... Entering bank with intent to rob. 
State vs. Shaulis ...................•• Black Hawk ....... Affirmed ........... Liquor nuisance. 
State vs. ·Schultz ..................... Polk .............. Affirmed ........... Keeping gambling house. 
State vs. Taylor ..................... Black Hawk ....... Affirmed ........... Liquor nuisance. 
State vs. Western .................... Union ............. Reversed .......... Assault with intent to commit rape. 
State vs. Woodmansee ............... Polk .............. Affirmed ........... Murder. 



SEPTEMBER TERM, 1930 

Title of Cade County Decision Nature of Action 

State vs. Brant ...................... Woodbury ......... Reversed .......... Larceny of poultry. 
State vs. Blackledge ................. Polk .............. Affirmed ........... Obtaining property by false and fraudu-

lent representations. 
State vs. Bare ....................... Mills .............. Affirmed . . . . . . . . . . . M'aintaining liquor nuisance. 
State vs. Bird ....................... Pottawattamie ..... Affirmed ........... Assault with intent to commit murder. 
State vs. Burke ...................... Jefferson .......... Affirmed . . . . . . . . . . . •. • ' 
State vs. Burns ...................... Plymouth ......... Affirmed ........... Maintaining liquor nuisance. 
State vs. Blum ...................... Carroll ............ Affirmed ........... Maintaining liquor nuisance. 
State vs. Brunson .................... Carroll ............ Affirmed ........... Robbery. 
State vs. Buelt ...................... Carroll ............ Affirmed ........... !VIaintaining liquor nuisance. 
State vs Connars .................... Des Moines ........ Affirmed ........... Keeping house of ill fame. 
State vs. Davis ...................... Clarke ............ Dismissed ......... Concealing stolen property. 
State vs. Denning .................... Linn .............. Affirmed ........... Maintaining liquor nuisance. 
State vs. Gatrel ..................... Wayne ............ Affirmed ........... Larceny. 
State vs. Goldenberg ................. Webster ........... Affirmed ........... Making a malicious threat to extort. 
State vs. Goetzinger .................. Carroll ............ Affirmed ........... Maintaining liquor nuisance. 
State vs. Hartman ..................• Dickinson ......... Affirmed ........... Conspiracy. 
State vs. Huckins .................... Linn .............. Reversed .......... Obtaining money by false pretenses. 
State vs. Russell Johnson ............ Dallas ............. Affirmed ........... Illegal trans. of intoxicating liquor. 
State vs. Walter Johnson ............. Pottawattamie ..... Reversed .......... Murder, first degree. 
State vs. Konzen ..................... Franklin .......... Affirmed . . . . . . . . . . . Bootlegging. 
State vs. Kohorst .................... Carroll ............ Affirmed ........... Maintaining liquor nuisance. 
State vs. Kuhl ....................... Carroll ............ Affirmed ........... Maintaining liquor nuisance. 
State vs. Lane ......................• Mills .............. Affirmed ........... Assault with intent to do great bodily in-

jury. 
State vs. Livermore .................. Linn .............. Affirmed ........... Bootlegging. 
State vs. Manly ...................... Black Hawk ....... Affirmed ........... Larceny of hogs. 
State vs. Mathews ................... Story ............. Dismissed ......... Larceny of poultry. 
State vs. Phillips .................... Louisa ............ Affirmed . . . . . . . . . . . Liquor nuisance. 
State vs. :Ridgell ..................... Polk .............. Affirmed ........... Robbery with aggravation. 
State vs. Rourick .................... Cass .............. Reversed .......... Assault and battery. 
State vs. Smalley .................... Mahaska .......... Reversed .......... Bootlegging. 



SEPTEMBER TERM, 1930-Continued 

Title of Case County I Decision Nature of Action 

State vs. Liquor. Schwaller .................. Carroll ............ (ffirmed • •• 0 ••• 0 ••• 

State vs. Slycord .................... Monroe ............ Affirmed • •• 0 •• 0 •• •• Maintaining a nuisance. 
State vs. Twine . . . . . . . . . . . . . . . . . . . . . . Polk .............. Affirmed • ••••••••• 0 Murder, first degree. 
State VB. Townsend .................. Adams ........... _,Affirmed . .••••.•• 0. Unlawful possession of intox. liquor. 
State vs. Wagner .................... Linn ............. -!Affirmed . .......... Illegal trans. of intoxicating liquor. 

SCHEDlTLE '' B,'' CIVIL CASES-SUPREME COURT OF lOW A 

Case County Notation 

Iowa National Bank, Appellant, vs. J. M. Stewart, 
Members of Board of Supervisors.............. Polk . . . . . . . . . . . . . . Affirmed. Constitutionality of the law in referenue 

to the taxation of state and national banks sus
tained. 

Peoples Savings Bank, Appellant, vs. J. M. Stew-
art, Members of Board of Supervisors ... , ...... ·' Polk 

Central State Bank, Appellant, vs. J. M. Stewart, 
Members of Board of Supervisors. . . . . . . . . . . . . . Polk 

Central Trust Company, Appellant, vs. J. M. Stew-
art, Members of Board of Supervisors. . . . . . . . . . Polk 

Valley National Bank, Appellant, vs. J. M. Stew-
art, Members of Board of Supervisors. . . . . . . . . . Polk 

Valley Savings Bank, Appellant, vs. J. M. ·Stewart, 
Members of Board of Supervisors.............. Polk 

Constitutionality of the law in reference to the 
taxation of state and national banks sustained. 

Constitutionality of the law in reference to the 
taxation of state and national banks sustained. 

Constitutionality of the law in reference to the 
taxation of state and national banks sustained. 

Constitutionality of the law in reference to the 
taxation of state and national banks sustained. 

Constitutionality of the law in rererence to the 
taxation of state and national banks sustained. 

..... .... 



• 

Des Moines Savings Bank & Trust Co., Appellants, 
vs. Fred H. Hunter, Members of Board of Super-
visors ...................................... . 

Home Savings Bank, Appellant, vs. J. M. Stewart, 

Polk Constitutionality of the law in rP.ference to the 
taxation of state and national banks sustained. 

Member of Board of Supervisors............... Polk .............. Constitutionality of the law in r9ferencc to the 

State of Iowa and Iowa State Highway Commis· 
sian vs. Central States Electric Company, Ap-

taxation of state and national banks sustained. 

pellant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Kossuth ........... Petition for rehearing denied. Right of Highway 

Central States Electric Company, Appellant, vs. 
Pocahontas County, Iowa, and Board of Super· 

Commission to locate poles of transmission lines 
on the public highways sustained; however all 
of structure must be in the highway. 

visors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Pocahontas ........ Petition for rehearing denied. Right of Highway 

Iowa Railway & Light Corporation, Appellant, vs. 

Commission to locate poles of transmission lines 
on the public highways sustained, however all 
of structure must be in the highway. 

Lindsey, Engineer of Greene County... . . . . . . . . Greene . . . . . . . . . . . . Petition for r-ehearing denied. Right of Highway 
Commission to locate poles of transmission lines 
on the public highways sustained, however all 
of structure must be in the hf.ghway. 

County of Scott et al., Appellants, vs. Johnson, 
Treasurer of State. . . . . . . . . . . . . . . . . . . . . . . . . . . . Scott . . . . . . . . . . . . . . Petition for rehearing denied. Constitutionality 

of state sinking fund for public deposits sus
tained. 

New York Life Insurance Co., Appellant, vs. Bur· 
bank, Treasurer of State. . . . . . . . . . . . . . . . . . . . . . . Polk . . . . . . . . . . . . . . Petition for rehearing denied; sustaining taxation 

of foreign life insurance companies. 
Solberg vs. Davenport, Smith, Secretary of State, . 

et al., Appellants ............................. ·j Woodbury •.••••••• I Reversed. Constitutionality of the law for the 

I 
paying of additional tax for overloading of 
motor trucks sustained . 



• 
SCHEDULE "B"-Continued 

Case County 

Wm. D. Jenkins vs. State Highway Commission, 
Appellant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Boone 

Anton Paulson vs. State Highway Commission, Ap-
pellant ..................................... . Boone 

Ray Welton, Appellant, vs. State Highway Com-
mission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Mahaska 

Ray Welton v-s. State Highway Commission, Ap-
pellant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Mahaska 

Hoover, Appellant, vs. State Highway Commission Mahaska 

Charles Butterworth vs. State Highway Commis-
sion, AppeHant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Webster .......... . 

Dean vs. State Highway Commission, Appellant.. Story 

Employment Bureau, Appellant, vs. Employment 
Agency Commission, et al.. . . . . . . . . . . . . . . . . . . . . Polk 

State vs. Bailey Dental Company, Appellant. . . . . . Polk 

State, Appellant, vs. Northern Iowa Oil Company. Howard .......... . 

State, Appellant, vs. Norman G. Baker. . . . . . . . . . . Muscatine 

Woodbine Savings Bank vs. Shriver, Appellant, 

Notation 

Reversed. Appeal from verdict of jury in con
demnation by Highway Commission. 

Reversed. Holding the lower court erred in ad
mission of evidence and instructions to the jury. 

Affirmed. Lower court held it had no jurisdiction 
to enjoin the Highway Commission. 

Reversed. Supreme Court holding the District 
Court erred in the admission of evidence and 
the instructions. 

Affirmed. Lower court refused to enjoin the High
way Commission. 

Affirmed. Restraining the rounding of a corner in 
the construction of a primary road. 

Reversed. Appeal from verdict and judgment of 
lower court by the Highway Commission. 

Mandamus action. Affirmed. 
Affirmed. Action to restrain from practicing den

tistry without a license. 
Affirmed. Action for recovery of gasoline tax de

nied. 
Reversed. Action to restrain rfrom practicing 

medicine and surgery without a license. 

Superintendent of Banking, Amicus Curiae.... Iowa . . . . . . . . . . . . . . Reversed; affirmed on rehearing. Constitutionality 
of statute for deficiency judgment after sale of 
stock for stock assessment sustained. 



Andrew, Appellant, vs. Farmers Trust and Savings 
Bank of Rodman; School District Intervenor... Palo Alto . . . . . . . . . Reversed. Involved right of public body to enforce 

claim against the sinking fund where there was 
embezzlement by treasurer-cashier. Rehearing 
granted. Appeal dismissed. 

Field vs. Samuelson, Appellant. . . . . . . . . . . . . . . . . . Polk . . . . . . . . . . . . . . Reversed. Mandamus to compel the State Superin
tendent to review refusal of consent of county 
superintendent to attend school in another dis
trict under Section 4274, Code. 

Loftus et al. vs. Department of Agriculture, et al., 
Appellants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Mitchell . . . . . . . . . . . Reversed. Bovine tuberculosis eradication statute 

declared constitutional. Appeal to Supreme 
Court U. S. dismissed. 

Peverill et al., appellants vs. Department of Agri-
culture, et al................................ Black Hawk 

Runyan vs. Farmers Bank; School District vs. 

Affirmed. Bovine tuberculosis eradication statute 
declared constitutional. 

Johnson, Treasurer of State, Appellant........ Warren . . . . . . . . . . . Affirmed. Claim of school district allowed where 
treasurer-cashier embezzled funds. 

C. F. Kinney and R. E. Johnson, Treasurer of 
State, Appellants, vs. Bank of Plymouth, et al.. Cerro Gordo 

Randell vs. State Highway Commission, Appellant Mahaska 

Oscar Shivvers vs. State Highway Commission, 
Appellant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Marion 

McClain vs. State Highway Commission, Appellant Marion 

Missouri Gravel Co., Appellant, vs. Rock Island 

Affirmed. Pending in the Supreme Court on the 
question of the individual liability of the owners 
of a private bank for deposits. 

Appeal from the decision of the lower court pend
ing on appeal. Pending. 

Appeal of Highway Commission from judgment 
and verdict in lower court. Pending. 

Appeal of Highway Commission frQm judgment 
and verdict in lower court. Pending. 

Cement Co., State Highway Commission, et al.. . Lee . . . . . . . . . . . . . . . Appeal from ruling of the District Court that 
claims against contractor on primary road con
struction work were properly filed with the 
auditor of the State Highway Commission. 
Pending. 



SCHEDULE ''B"-Continued 

__________ c_a_s_e __________ l County Notation 

Frost et al., Appellants, vs. Thornburg et al.. . . . . Black Hawk . . . . . . . Involves constitutionality of bovine tuberculosis 
eradication statutes. Motion to dismiss sus· 
tained. Pending. 

McDowell et al., Appellants, vs. Department of 
Agriculture et al.............................. Delaware . . . . . . . . . . Involves constitutionality of bovine tuberculosis 

eradication statutes. Motion to dismiss sus
tained. Pending. 

Panther et al. vs. Department of Agriculture et al., 
Appellants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . O'Brien . . . . . . . . . . . :Reversed. Involves constitutionality of bovine 

tuberculosis eradication statutes. 

Schofield et al., Appellants, vs. Department of 
Agriculture, et al.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . Fayette . . . . . . . . . . . Involves constitutionality of bovine tuberculosis 

eradication statutes. Motion to dismiss sus
tained. Pending. 

Independent School District of Rolfe, vs. R. E. 
Johnson, Treasurer of State, Appellant..... . . . . Pocahontas . . . . . . . . Involves deposit in the name of Secretary of the 

school board against state sinking fund. Pend· 
State of Iowa ex rei. Iowa State Board of Assess- ing. 

ment and Review vs. Board of Supervisors of 
Webster County, Iowa, Appellants.. . . . . . . . . . . . . Webster . . . . . . . . . . . Affirmed. Involves the right of the State Board of 

Assessment and Review to alter the assessment 
of real estate in the off year. 

Davidson Building Company, Appellant, vs. City 
of Des Moines. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Polk . . . . . . . . . . . . . . Involves workability and constitutionality of State 

Board of Assessment Review Jaw. Sustained as 
constitutional. 

Boyd vs. Johnson, Treasurer. . . . . . . . . . . . . . . . . . . . . Lee . . . . . . . . . . . . . . . Involves constitutionality of public fund sinking 
act as applied to school districts. Motion to dis· 
miss sustained. Pending. 

State of Iowa, ex rei. John Fletcher, vs. Webster- J 

Wrlght·Humboldt Counties, John Voog, Insane.. Webster . . . . . . . . . . . Dismissed with opinion filed. 

..... 
00 



In the Matter of Vera Gage, Minor, Tacy, Claimant, 
Appellant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Harrison 

Paul Ogilvie et al., Appellants, vs. City of Des 
Moines, State of Iowa. . . . . . . . . . . . . . . . . . . . . . . . . Polk 

H. H. Dee vs. Tama County et al.. . . . . . . . . . . . . . . . Tama 

Reversed. Involved right of legislature to limit 
use of trust fund created by state. 

Affirmed. Workmen's compensation. Police of
ficer where pension provided. 

Affirmed. State in case as Amicus Curiae. Held no 
authority to issue secondary road bonds. 

SCHEDULE "C," CIVIL CASES-SUPREME COURT OF UNITED STATES 

Case County Notation 

Iowa Motor Vehicle Association, Appellant, vs. 
Board of Railroad Commissioners. . . . . . . . . . . . . Polk . . . . . . . . . . . . . . Constitutionality of the law taxing motor vehicle 

carriers and motor busses sustained by Supreme 
Court of United States. 

Loftus et al., Appellants, vs. Department of Agri-
culture et al.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Mitchell . . . . . . . . . . . Appeal dismissed. 

Iowa National Bank, Appellant, vs. J. :\1. Stewart, 
Members of Board of Supervisors....... . . . . . . Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks sustained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United ,States. 

Peoples Savings Bank, Appellant, vs. J. M. Stew-
art, Members of Board of Supervisors.......... Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks sustained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United States. 

Central State Bank, Appellant, vs. J. M. Stewart, 
Members of Board of Supervisors.............. Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks S~Jstained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United States. 



SCHEDULE "C"-Continued 

Case County Notation 

Central Trust Company, Appellant, vs. J. M. Stew-
art, Members of Board of Supervisors. . . . . . . . . Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks sustained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United States. 

Valley National Bank, Appellant, vs. J. M. Stew-
art, Members of Board of Supervisors.......... Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks sustained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United States. 

Valley Savings Bank, Appellant, vs. J. M. Stewart, 
Members of Board of Supervisors.............. Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks sustained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United States. 

Des Moines Savings Bank & Trust Co., Appellants, 
vs. Fred H. Hunter, Members of Board of Super-
visors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks sustained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United States. 

Home Savings Bank, Appellant, vs. J. M. Stewart, 
Member of Board of Supervisors............... Polk . . . . . . . . . . . . . . Constitutionality of the law in reference to the 

taxation of state and national banks sustained 
by the Supreme Court of Iowa, pending in 
Supreme Court of United States. 



SCHEDULE "D," CIVIL CASES-DISTRICT COURT OF THE UNITED STATES 

Case Court Notation 

Monolite Company of America vs. Metz Construc-
tion Co. and State Highway Commission .. _ . . . . United States Dist. 

Court at Omaha. . Action brought for alleged infringement of patent 
in the construction of highways. Case dismissed 
by plaintiff. 

Bailey vs. Smith, Secretary of State- .... -. . . . . . . Central Division 
So. Dist. of Iowa. Injunction to restrain Secretary of State from col

lecting motor vehicle license fees on cars owned 
and privately used by soldiers at Fort Des 
Moines. Motion to dismiss sustained. 

Board of Control vs. Salant et a!.... . . . . . . . . . . . . Central Division 
So. Dist. of Iowa. Action on contract. Motion to remand sustained. 

Salant et al. vs. Board of Control. . . . . . . . . . . . . . . . Central Division 
So. Dist. of Iowa. Injunction to restrain interference with removal 

.j of machinery at penitentiary. 

SCHEDULE "E," INHERITANCE TAX CASES-SUPREME COURT OF IOWA 

Title of Case County Decision Notation 

In re Estate of Archibald C. Smith 
(foreign) •••• 0 ••••••••••••••••••••• Polk . ............. Reversed . ......... Treasurer of State, Appellee 

W. F. Insel, Ex., Appellant, vs. Wright 
County, Iowa (W. C. Halsey Estate). Wright • 0 •••••••••• Affirmed ........... Treasurer of State, Appellee. .. 



SCHEDULE "F," INHERITANCE TAX CASES-DISTRICT COURT 

Title of Case County Decision Notation 

il re Estate of D. C. Brad:'-ey ......... Appanoose ........ Pending ........... Objection to appraisal! 
In re Estate of John Barry .......... Benton ............ Pending ........... Action to set aside computation of tax. 
In re Estate of Jesse Straight ........ Harrison .......... Pending ........... Acting to collect tax on transfer of prop-

erty. 
In re Estate of Elizabeth Emert ..... Black Hawk ....... Settled by payment 

In re Estate of Johann Schlicht (for-
eign) .............................. Pottawattamie 

of full amount due Action to tax on property transferred in 
contemplation of death. 

..... Settled by payment 
of full amocnt due Application to set aside tax assessed upon 

beneficiary whose place of residence 
was unknown. 

In re Estate of A. ~- Palmer .......... Linn .............. Settled by payment 
of full amount due Action to set aside computation of tax. 

In re Estate of Robert 0. Burghardt.. Boone ............. Pending ........... Objection to appraisal. 
In re Estate of Clara Raines ......... Mills .............. Pending ........... Objection to appraisal. 
In re Estate of L. C. Goodsell ......... Chickasaw ........ Settled by payment 

of full amount due Objection to awraisal. 
In re Estate of Boyard T. Hough ...... Polk .............. Settled by payment 

of full amount due Objection to appraisal. 
In re Estate of Lucy A. Charter ....... Linn .............. Pending ........... Objection to appraisal. 
In re Estate of Jane E. Bethards ...... Buena Vista ....... :Settled by compro-

mise ............ Objection to appraisal. 
In re Estate of James Hickey ........ Linn .............. Settled by payment 

of full amount due Objection to appraisal. 
In re Estate of William Boedeker .... Jasper ............ Settled by payment 

I of full amount due Objection to appraisal. 
In re Estate of J. W. Skipton ......... Woodbury ......... Settled by payment 

of full amount due Ob'ection to appraisal. 

NOTE: In addition to the above cases therP were numerous petitions filed in the district courts for the purpose of 
forcing the filing of reports, or to collect taxes, which petition, w.-re dismissed upon compliance with the statute. Also, 
there were 49 compromise settlements made with the aporoval of the court, the Attorney General having investigated and 
advised settlement. Total valu<> of compromises, $48,095.41. 



SCHEDULE "G," OTHER CIVIL CASES IN DISTRICT COURT 

Case County 

Jacobsen et al. vs. Department of Agriculture 
et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Grundy 

Carlson et al. vs. Department of Agriculture, et a!. Clay ............. . 

Butterbrodt et al. vs. Department of Agriculture 

Notation 

Injunction to restrain enforcement of bovine tu
berculosis eradication statutes. Pending, 

Involved constitutionality of bovine tuberculosis 
eradication statute. Motion to dismiss sustained. 

et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Cedar . . . . . . . . . . . . . Injunction to restrain enforcement of bovine tu
berculosis eradication statutes. Temporary in
junction denied. Dismissed. 

Schedtler et al. vs. Department af Agriculture, 
et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bremer 

Gallup et al. vs. Department of Agriculture, et al.. Buchanan ........ . 

Schrage et al. vs. Department of Agriculture, et a!. Butler ............ . 

Ashley et al. vs. Department of Agriculture et al.. Chickasaw ........ . 

Nelsen et al. vs. Department of Agriculture et al.. Emmett .......... . 

Dreyer et al vs. Department of Agriculture et a!.. . Floyd 

Harmeyer et al. vs. Department of Agriculture, 

Involves constitutionality of bovine tuberculosis 
eradication statutes. Motion to dismiss sustained. 

Involves constitutionality of bovine tuberculosis 
eradication statutes. Motion to dismiss sustained. 

Involves constitutionality of bovine tuberculosis 
eradication statutes. Motion to dismiss sustained. 

Involves constitutionality of bovine tuberculosis 
eradication statutes. Motion to dismiss sustained. 

Involves constitutionality of bovine tuberculosis 
eradication statutes. Petition dismissed. 

Involves constitutionality of bovine tuberculosis 
eradication statutes. Motion to dismiss sustained. 

et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Lee . . . . . . . . . . . . . . . Involves constitutionality of bovine tuberculosis 
eradication statutes. Pending. 

Cawiezell et al. vs. Department of Agriculture 
et al. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~iuscatine . . . . . . . . . Involves constitutionality of bovine tuberculosis 

eradication statute. Pending. 
Moeller et al. vs. Department of Agriculture et al. Sioux . . . . . . . . . . . . . Involves constitutionality of bovine tuberculosis 

eradication statutes. Motion to dismiss sustained. 
Elsbernd et al vs. Department of Agriculture et al. Winneshiek . . . . . . . Involves constitutionality of bovine tuberculosis 

eradication statutes. Motion to dismiss sustained. 



SCHEDULE "G"-Continued 

Case County 

Thies vs. Mark Thornburg et al.. . . . . . . . . . . . . . . . . Sac 

In re Estate of Belle and Mary Masden. . . . . . . . . . . Henry ............ . 

Andrew vs. New Sharon State Bank, Whalen, In-
tervenor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Mahaska ......... . 

Buser, County Treasurer, vs. Ransom Estate..... Des Moines ....... . 
Iowa State Board of Education vs. Hoyt......... Delaware ......... . 
Rovanne vs. Johnson, Treasurer ................. Lee .............. . 

Nissen et al. vs. Reed, Thornburg et al........... Humboldt ........ . 

State vs. C. A. Pastner. . . . . . . . . . . . . . . . . . . . . . . . . . Page ............. . 

State vs. 0. A. Kinsel. .. .. .. .. .. .. .. .. .. .. .. .. .. Cedar 

State vs. Warren Kenison . . . . . . . . . . . . . . . . . . . . . . Worth 

State vs. Eldryn Kenison . . . . . . . . . . . . . . . . . . . . . . . Worth 

State vs. Daniel and Mary Heckman............. Wapello .......... . 

State vs. Harry Walter Harmer. . . . . . . . . . . . . . . . . Des Moines ....... . 

State vs. Banner Howard . . . . . . . . . . . . . . . . . . . . . . Linn ............. . 

State vs. W. A. Benadom. . . . . . . . . . . . . . . . . . . . . . . . Scott 

Notation 

Involves constitutionality of rendering plant law. 
Dismissed. 

Construction of a will, State Board of Education, 
Beneficiary. 

Involved question of parol proof of designation of 
depository by a school board. Held evidence ad
missible. (See Ch. 2, 44 G. A.) 

Involves collection of tax on omitted property. 
Foreclosure of mortgage. 
Involves constitutionality of public fund sinking 

act as applied to special charter cities. 
Injunction to restrain prosecution for operating 

rendering plant without license. Petition dis
missed. 

Action to restrain from practicing medicine and 
surgery without a license. Dismissed. 

Action to restrain from practicing medicine and 
surgery without a license. Injunction issued. 

Action to revoke license to practice barbering. 
Pending. 

Action to revoke license to practice barbering. 
Pending. 

Action to restrain from practicing chiropractic 
without a license. Pending. 

Action to restrain from practicing medicine and 
surgery without a license. Pending. 

Action to restrain from practicing medicine and 
surgery without a license. Motion to dismiss 
sustained. 

Action to restrain from practicing medicine and 
surgery without a license. Injunction granted. 



State vs. G. E. Fray. . . . . . . . . . . . . . . . . . . . . . . . . . . . Keokuk 

State vs. Henry Quigley . . . . . . . . . . . . . . . . . . . . . . . . Decatur 

State vs. Jesse Lee Cook ........................ Jones ............ . 

State vs. S. A. Casady. . . . . . . . . . . . . . . . . . . . . . . . . . Page ............. . 

State ex rel. Robert D. Blue vs. C. H. Hanson... Wright ........... . 

State vs. L. S. Schroeberl. . . . . . . . . . . . . . . . . . . . . . . Calhoun .......... . 

State vs. K. M. Knutson. . . . . . . . . . . . . . . . . . . . . . . . Linn ............. . 

State vs. Bruce Miller . . . . . . . . . . . . . . . . . . . . . . . . . Muscatine 

State vs. Charles Gearing, Harry M. Hoxsey, Mary 
Turner, Myrtle Gresham....................... Muscatine 

State vs. Fillup My Car and I. J. Pollard........ Woodbury 

State vs. Des Moines Independent Oil Company. . Polk ............. . 
J. F. Lineberger vs. Ray E. Johnson .............. Polk ............. . 

State of Iowa ex rei., John Fletcher, Attorney Gen
eral, vs. The International Life Iru;urance Com-
pany of St. Louis, Missouri. . . . . . . . . . . . . . . . . . . . Polk ............. . 

John W. Abel et al vs. Sam C. Ragan et al ........ Keokuk .......... . 

Action to restrain from practicing medicine and 
surgery without a license. Injunction granted. 

Action to restrain from practicing medicine and 
surgery without a license. InJUnction granted. 

Action to revoke license to practice medicine and 
surgery. Pending. 

Action to restrain from practicing medicine and 
surgery without a license. Injunction granted. 

Action to restrain from practicing medicine and 
surgery without a license. Fine and jail sen
tence imposed for contempt. 

Action to restrain from practicing chiropractic 
without a license. Injunction issued. 

Action to restrain from· practicing medicine and 
surgery without a license. Pending. 

Action to restrain from practicing medicine and 
surgery without a license. Pending. 

Action to restrain from practicing medicine and 
surgery without a license. Injunctions issued. 

Writ of attachment issued. Cause dismissed and 
attachment dissolved. 

Writ of attachment issued. 
Injunction issued against State Treasurer to re

strain him from collecting gasoline tax on 
naphtha. Petition dismissed. 

Decree in favor of plaintiff confirming and estab
lishing title to securities deposited with Insur
ance Department. 

Action to enjoin auditor of State and County 
Auditor of Keokuk County from paying for sup
port of plaintiff at Mount Pleasant. Dismissed 
at plaintiff's cost. 



SCHEDULE "G"-Continued 

Case County I Notation 
--------- -----------------------

State of Iowa, Board of Conservation et a!. vs. 
D. A. Grimm and Glenn McElroy ............. . lA . . 

I 
etwn m 
Settled. 

Muscatine ........ . mandamus to compel use of park road. 

State of Iowa vs. Appanoose County, Polk County, 
Wayne County et a!., Josephine Bills, Insane .. 

Humphrey vs. State Highway Commission ...... . 
Appanoose . . . . . . . . . Involves settlement of insane person. Pending. 
Kossuth . . . . . . . . . . . Mandamus action. Dismissed by plaintiff. 

Incorporated Town of Janesville vs. State High-
way Commission ............................ . Bremer 

Anderson vs. State Highway Commission. . . . . . . . . Monroe ........... . 
State Highway Commission vs. Welch............ Mahaska ......... . 

Asher vs. State Highway Commission... . . . . . . . . . Mahaska 

Asher Motors, Inc., vs. Stover and State Highway 
Commission, Garnishee . . . . . . . . . . . . . . . . . . . . . . . Clay 

Brose vs. Grandokken and State Highway Com-

Injunction to restrain change in the location of a · 
primary road in the town. 

Suit for damages. 
Action to set aside fraudulent deed brought by the 

Highway Commission. Deed set aside. 
Foreclosure of mortgage on land over which the 

Highway Commission had purchased right of 
way. 

Garnishment against State Highway Commission. 
Dismissed by the District Court. 

mission, Garnishee . . . . . . . . . . . . . . . . . . . . . . . . . . . Worth . . . . . . . . . . . . . Dismissed on motion of the Highway Commission 
by the District Court. 

Cherrie vs. Town of Ankeny and State Highway 
Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Polk . . . . . . . . . . . . . . Action for damages. Held for defendant. 

Gibson vs. Union County and State Highway Com-
mission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Union . . . . . . . . . . . . . Damages for appropriation of land for highway 

purposes. 
Kellogg-Mackey Co. vs. State Highway Commis-

sion, Garnishee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Wapello 

McC~~b Motor ~o. et a!. vs. State Highway Com
mission, Garmshee . . . . . . . . . . . . . . . . . . . . . . . . . . . Clay 

Garnishment dismissed on motion of the Highway 
Commission by the District Court. 

Dismissed on motion of the Highway Commission 
by the District Court. 



Sesto vs. Wachtler and State Highway Commis· 
sion ........................ · · · · · · · · · · · · · · · · · Ida 

Iowa State Highway Commission vs. Port R. 
Spears ...................................... . Page ............. . 

Thompson, Receiver, vs. Larson Construction Co., 
Iowa State Highway Commission, Garnishee .... Jasper 

Wilson vs. Dallas County and- State Highway Com-

Action brought on alleged forced account. 

Injunction proceedings by the Highway Commis
sion to restrain defendant from obstructing 
highway drainage. Injunction granted by the 
District Court. 

District Court sustained motion of the commis
sion to dismiss garnishment. 

mission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Dallas . . . . . . . . . . . . . Damages for personal injuries on the road. 
Wallace vs. Highway Commission. . . . . . . . . . . . . . . . Mills . . . . . . . . . . . . . . Injunction proceedings to restrain the diversion of 

water. 
Stilen vs. State Highway Commission. . . . . . . . . . . . Pottawattamie . . . . . Action to compel condemnation of real estate for 

highway purposes. 
Sharr vs. Vandell and State Highway Commis-

sion et al.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Wayne . . . . . . . . . . . . Foreclosure of mortgage. 
Hoffmeister vs. Carlson Construction Co., State 

Highway Commission . . . . . . . . . . . . . . . . . . . . . . . . Cass . . . . . . . . . . . . . . Injunction to compel defendants to remove certain 
dirt. Special appearance to jurisdiction of the 
court sustained. 

Charles Butterw"orth vs. State Highway Commis-
sion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Webster . . . . . . • . . . . Injunction, restraining the rounding of a corner in 

the construction of a primary road. 
Carroll Investment Company vs. State Highway 

Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Carroll . . . . . . . . . . . . Injunction proceedings. 
Benit & Armstrong vs. State Highway Commission Dickinson . . . . . . . . . Injunction and damages. 

In addition to the foregoing cases, the department has handled over one hundred appeals from condemnation awards 
on right of way for highway purposes during the biennium. 
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SCHEDULE "H," REPORT OF BUREAU OF INVESTIGATION 
JAMES E. RISDEN, Chief 

The following report is a consolidated report of the Coroners of the 
various counties of the State showing the number of accidental deaths, 
suicides, murders and justifiable homicides for the years 1929 and 1930 
as per Chapter 143 of the 43rd General Assembly of the State of Iowa. 

County 

Adair---- ____ . ______ • _______________________ _ 
Adams _____ -- __ .. _. _________________________ _ 
Allamakee •....... ___ •..• __ .• _. __ . ___ . ______ _ 
Appanoose. ------ ______________ .•.• ---- ____ .. 
Audubon ..• ------ __ -..... ----.. --------..... . Benton _____ .! ______________________________ .. 

Black Hawk ..... ________ ------------ _______ _ 
Boone _______ ---- __ •. -. ____ .. --........ -- ____ . 
Bremer---------.. __________ -- .. ____ .. ______ .. 
Buchanan .•... --. ___________________ -- ______ . 
Buena VIsta ••• __ -------- __________ ----------
Butler--------. ______________________________ . 
Calhoun. ____ -- _____________________________ _ 
c arron _____________________________________ .. 
C ass. __________________ • ____________________ _ 
Cedar----- __ .. ______________________________ _ 
Cerro Gordo. ____________________ ------------
Cherokee •...... -- ___________________________ _ 
Chickasaw __________________________________ _ 
Clarke ••••• -- .. ______________ .. __ ... ________ _ 
Clay_---- __ .• _____________ .. _ .... _ .•. _____ ... 
Clayton. __________ •... ________ ........... ___ . 
Clinton ••• __ --.... __ . ______ ... __ .. _. __ . _____ _ 
Crawford.-----------------------------------Dallas ______ ... ____ •. _____ .•..... ___ .. ___ .. __ . 
Davis _______ ---------- ______________________ _ 
Decatur.---------- __ ... _____ .... --......... _. 
De! a ware. __ .... -- .• __ . ___ .. ___ ._ ... -- ______ .. 
Des Moines •...... ________ .• -----------------· 
Dickinson .•. _. ____ . _____ .. __ .. ____ .. __ . _____ _ 
Dubuque .••.... ------ .... __ ------------------
Emmet ••. __ --.. -- __ ._. __ ... __ .. _. __ .. ____ ._ •. 
Fayette •.••........... __ ... ---...... -- __ .... _ 
Floyd.---------- __ •....... __ ---- ... ---.....•. Franklin. __ .. ______________ .. __ .. _ ... __ ... _ •. 
Fremont------··------------------------------Greene. ---- ...... __________ ........•. __ .. ___ _ 
Grundy----- .... -- ____ ... __ .. ___ .. __ .. ______ _ 
Guthrie. ____ .. _____ . _______ ..... __ ._. _______ _ 
H amllton ••..• ____ •. ___ ... ___ ... ____ --. ___ .. _ 
Hancock ••• __________________ . ____ ••. _______ _ 
Hardin _____________________ -------- _________ _ 
Harrison •.•.. ____ .• ______ .•.•..... _ ........•. 
Henry-----...... __ ._ .... _ .•..... ____________ . 
Howard ••• --...• __ .. __ ... _ .. __ .. __ ... _______ . 
Humboldt ... -------- ____________ ---------- __ Ida. ______ . _________________ .. ____ . ___ .. ____ .. 
Iowa _____ .• _ ..... _. ____ •. ______ .. __ •.. _ •.. _ .. 
Jackson ••.•..... __ •• _. ____ .• --_. ____ .. ______ . 
Jasper-----.... ____________ •. ____ ..•. __ . __ ... 
Jefferson.._. ________________________________ .. 
Johnson. __ .•. _____ . ___ • _____ .. ___ .•.. _____ •. 
Jones •••••....... : .. ----.• --....... -----•. ---· Keokuk •.. ____ •. -___________ •. ______________ .. 
Kossuth. ______________ •••• __ •. ______________ . 
Lee _____ •. -- .. ----------------.-----------.• -Linn. __ .. __ .. __ •• ____ •• _____________________ _ 
Louisa ... __ ._ ..•• _____________ . ____ •. ____ •• __ 
Lucas. __ •. __ ...• ________ ••••. ____ .. __ ._. ____ • 

I929 1980 

., ., 
"'"' "'"' ., ;a:sl "' 

_, 
..... 

"' "' ..... 
"' ~ 

.o-
01 " ... ""'" ffi " ""'" "' "' "' !E!S :sl "' 5S 
~ <l "' "' "' ... ""'O ·z -~ 

... ""'O 

"' 13 "' ',!g.<:l " "' "' ',!g.c: 
< 00 ::ot ,.., < "' ::a ,.., 

5 3 ------ ------ 3 1 ------ ------
1 ------ ------ 1 ------ ------ ------

I I ------ ------ ------ ------ ------
2 2 ------ ------ 3 3 ------ ------
8 2 ------ -----·- 6 4 ------ ------

23 I2 4 ------ 35 8 3 ------

3 2 ------ ------ 4 2 ------ ------
I 6 ------ ------ 1 ------ ------ ------
8 3 ------ ------ 8 6 1 ------
4 1 ------ ------ 3 1 ------ ------
4 3 ------ ------ 4 2 1 ------
2 3 ------ ------ 1 2 ------ ------

------ ------ ------ ------ 1 1 ------ ------
4 ------ ------ ------ ------ 1 ------
1 ------ ------ ______ ! ______ ------ ------

4 1 ------ ------ 3 
4 

2 ------ ------
1 ------ ------2 ------ I _____ _ 

22 11 I ------ 26 I4 1 ------

I ------ ------ ------ ------ ------
1 I ------ ------ ------ ------ ------ ------
3 ------ ------ ------ 3 2 ------ ------

I5 I2 --···-- ------ 12 9 1 ------------ ------ -------r------ ------ ------ ------ ------
31 8 1 ------ 34 8 2 ------
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4 ------ ------ 'l 1 ------ -----
?, - ------ ------ ------ ------ ------
1 ------ ------ ------ ------ ------ ------
1 ------ ------ ------ ------ ------ ------
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I ------ ------ ------ 5 3 ------ ------

2 
11 

2 
:I 
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2 ------ ------ ------ ------ ------ ------
1 ------ ------ I ------ ------ ------
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SCHEDULE "H"-Continued 

County 

Lyon ••• --_--- ____ -- __ ----- _________________ -· 
Madison ____________________________________ _ 
Mahaska ___________________________________ -· 
Marion ___________________ -- _________________ _ 
MarshalL ___________________________________ _ 
Mills _____ -- __ --------------------------------Mitchell _____________________________________ _ 
Monona _____________________________________ _ 
Monroe _______________________ ------ ________ _ 
Montgomery _________________ ----------------
Musca tine ___________________________________ _ 
O'Brien _____________________________________ _ 
Osceola _________ -------------- ______________ _ 
Page _____ ---------_-----_-- _________________ _ 
Palo Alto ___________ ---------- ______________ _ 
Plymouth ___________________________________ _ 
Pocahontas .. ________________________________ _ 
Polk.------ _________________________________ _ 
Pottawa ttamie _____________________________ _ 
Poweshlek __________________________________ _ 
Ringgold ___________________________________ -· 
Sac .. ---------- _________ --- ___________________ _ 
Scott----------------_------------------------Shelby-----_________________________________ _ 
Sioux _______________________________________ -· 
Story-------________________________________ _ 
Tama ___ -- ____ ---- ___ ----- --- _- _ -----_ -- -----Taylor _____ .. ________________________________ _ 
UniOD----- __________________________________ _ 
Van Buren ___________ ------ _________________ _ 
Wapello _____________________________________ _ 
Warren ______________________________________ _ 
W asblngton ________________________________ _ 
Wayne ______________________________________ _ 
Webster ___ ------ ______ ------------------ ____ _ Winnebago _________________________________ .. 
Wlnneshlek .. _______ -------- ____________ -----· 
Woodbury _______________ -------- __ ----------Worth ______________________________________ _ 
Wright_ _____________________________________ _ 

Totals _________________________ ----------· 

1929 1930 

., .,., 
gJ 

., :0:2 !l ... .. -"l iil 
"" "' sa "" "" -;:; ... ... 0 <l "3 ~ 1!l.<:i < 00 .... 

7 ------ ------ 4 2 ------ ------
1 ------ ------ ------ 2 2 1 ------
7 6 ------ ------ 2 1 ------ ------

1 ------ ------ ------ ------ ------ ------

1 2 ------ ------ ------ ------ ------
5 2 ------ ------ 3 1 ------ ------

5 3 1 ------ 14 1 1 ------
3 ------ ------ ------ ------ ------ ------ ------

----6- ----2- ====== ====== ----i- ----3- ----i- ====== 
10 
3 
2 
1 
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8 
4 

41 
3 

2 ------ ------

1 ------ ------

1 
2 
1 

3 ------ ------
1 ------ ------
2 ------ ------

---22- ----3- ------ ---85" ---34" ----8- ----2-
2 ------ ------ ------ ------ ------ ------
1 ------ ------ ------ ------ ------ ------
1 ------ ------ 1 ------ ------ ------

27 6 ------
] ------ ------

3 ------ ------
4 1 ------

5 
12 

33 6 ------
1 ------ ------

7 ------ ------
5 ------ ------

2 2 ------ ------ 1 1 1 ------
1 ------ ------ 1 1 ------ ------

7 6 ------·------ ------ 1 ------ ------
6 4 1 1------ ~ 1 ------ ------

_ _ __!_ ~~~~~~ 1~~~~~t~~~ ~~~t ~~~~1~ ~~~~1~ m~~~ 
41 20 7 3 14 5 1 ------

4 ------ ------ ------ ------ ------ ------ ------
2 2 ------ ------ ------ ------ ------

476 230 -34 --4j3s5f1s4j""'341--2 
---------------
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LIST OF PERSONS COMMITTED TO FT. MADISON FOR 
MURDER DURING THE YEARS 1929-1930 

Degree County 

Branch, James .......... . 
Butler, Charles .......... . 
Danljancech, George ..... . 
Davis, Walter ........... . 
Edwards, Homer ........ . 
Gantz. B. N ............... . 
Greenhalgh, William .... . 
Haberman, Gerald . . .. . 
Hill, Tolbert ............ . 
Loose, Edward J .......... . 
Lopez, Manuel ........... . 
Luder, John ............. . 
Mohr, Lester ............ . 
Morrison, C. W ........... . 
McCormick, Raymond ... . 
McKinney, George T ...... . 
Neely, Harry ............ . 
Newton, Floyd .......... . 
Ollinger, J. A. R. ......... . 
Posten, F. D .............. . 
Roman, Tom ............ . 
Roof, Harry V ............ . 
Sexton, Tom ............ . 
Twins, Anthony ......... . 
Valle, Luis .............. . 
Vaughn, John ........... . 
Woodmansee, Fred A ..... . 

1 
1 
1 
2 
2 
2 
2 
1 
2 
1 
2 
2 
2 
2 
1 
1 
1 
1 
1 
2 
2 
2 
1 
1 
2 
2 
1 

Des Moines ......... October, '30 
Linn .... ; .......... November, '30 
Appanoose ......... April, '29 
Polk ............... January, '29 
Osceola ............ December, '29 
Jefferson ........... Fehruary, '29 
Marlon ............. May, '30 
Dubuque ........... March, '30 
Pottawattamle ..... November, '29 
Des Moines ......... January, '29 
Fayette ............ January, '29 
Lee ................ November, '29 
Ida ................ July, '30 
Sac ................ Au~rust. '29 
Dubuque ........... March, '30 
Jasper ............. May, '30 
Pottawattamie ..... December, '30 
Polk ............... November, '30 
Dubuque ........... November, '30 
Polk ............... September, '30 
Monroe ............ March, '30 
Montgomery ....... February, '29 
Johnson ............ October, '30 
Polk ............... December, '29 
Fayette ............ January, '29 
Des Moines ......... February, 1929 
Polk ............... January, '30 

FOR MANSLAUGHTER 

Bonner, E. C ..................... . 
Boyles, William ................. . 
Collins, Lewis ................... . 
Howard, Frank . . . . . . . . . 

Woodbury ............. May, '30 
Woodbury ............. October, '30 
Woodbury ............. February, '29 
Washington ........... September, 30 

Hughes, Ray .................... . 
Ramos, Pedro ................... . 
Reed, William ................... . 
Thomlinson, J. H ................ . 
Wilson, James ............ . 
Wiltrout, Clarence .. 

Woodbury ............. October, '30 
Fayette ............... October, '29 
Fremont .............. April, '29 
Des Moines ........... February, '29 
Washington ........... November, '29 
Muscatine ............. December, '30 

AT ANAMOSA FOR l\'ITRDER 

Inmann, Ollie ................... ·!Cedar ................. ,December, '29 

FOR MANSLAUGHTER 

Clair, Andy ............... . Monroe .............. . 
Cook, Kenneth .................. . Black Hawk ......... . 
Harper, John . . . . . . . . . . . . . . . . . 
Lemon, Therold ................. . 

Hamilton ............ . 
Sac .................. . 

Twin, Porter .................... . Woodbury ............ . 

April, '30 
February, '29 
January, '30 
March, '30 
October, '30 

AT ROCKWEU ... CITY FOR MURDER 

Maharras.'Marie .................. Black Hawk .......... May, '29 
Minor, Tilda ..................... Jones ................. March, '30 
Ramez, Louise ................... Linn .................. June, '30 
Rowley, Carrie .................. Polk .................. December, '30 
Swanson, Lillian LaVina .......... Calhoun ............... August. '30 
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CONVICTIONS FOR COMMITMENTS :B~OR FELONY 
The following is a summary of the convictions and commitments for 

felons to the Penitentiary and Reformatories of this state as a result of 
the work of the Sheriffs and Peace Officers of Iowa assisted by the Iowa 
Bureau of Investigation. This does not include a record of convictions 
involving jail sentences or fines: 

ANAMOSA-1929 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to commit rape. . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . 5 
Assault with intent. to do great bodily injury. . . . . . . . . . . . . . . . . . . . . . . . 2 
Assault with intent to rob.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Assisting prisoner to escape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Attempt to break and enter. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Bank robbery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Bootlegging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Breaking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63 
Breaking and entering car. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Carrying Concealed Weapons....................................... 5 
Child deserti·on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Concealing and disposing of a conditional bill of sale. . . . . . . . . . . . . . . . 1 
Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Criminal insane . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Embezzlement by •bailee............................................ 1 
Escape ............................................................ 12 
Escape parole violation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
False pretenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Forgery ........................................................... 28 
Forgery and .selling mortgaged property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Great bodily injury. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Improper license plates. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Incest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Insane . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Intoxication . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny ........................................................... 60 
Larceny at night time. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Larceny by embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny of domestic animals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Larceny of motor vehicle ........................................... 37 
Larceny of poultry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 
Larceny of pro·perty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Lascivious acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Lascivious acts with child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Manslaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Operating motor vehicle while intoxicated . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Operating motor vehicle without owner's consent .................... 10 
Perjury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Possession of forged instruments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Possession of improper license plates. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Rape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Receiving stolen property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Return from appeal bonds. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Returned from parole suspended sentence. . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Robbery .......................................................... 10 
Robbery with aggravation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Robbery with deadly weapon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Safe keeping . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Seduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
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Sodomy ........................................................... 1 
Soliciting prostitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Uttering forged instrument. ........................................ 40 
Violating motor vehicle laws. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Violation of parole ............................................... ;. 29 

Total ........................................................ 449 

FORT MADISON-1929 
Aiding in concealing stolen property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Assault with intent to commit manslaughter . . . . . . . . . . . . . . . . . . . . . . . 2 
Assault with intent to commit murder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to commit rape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Assault with intent to do great bodily injury. . . . . . . . . . . . . . . . . . . . . . . . 7 
Assault with intent to maim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to rob . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Assisting to commit rape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Attempt of arson ................................................. .'. 1 
Attempt to break and enter. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Bigamy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Bootlegging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Breaking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34 
Breaking and entering in night time. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Carrying concealed weapons. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Changing license plates on a motor vehicle. . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Cheating by false pretenses. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Child desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Concealing mortgaged property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Dwyer Act .. ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Embezzlement by bailee. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Embezzlement by bank officer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Entering bank with intent to rob.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Escape ............................................................ 13 
Escape from officer-larceny from 'building. . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Failure to give aid after auto accident. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
False drawing of check............................................. 2 
Forgery ........................................................... 20 
Fraudulent conveyances . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Habitual criminal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Horse stealing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Illegal possession of liquor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Illegal possession of morphine. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Incest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Incorrigibility ....................................................... 1 
Larceny ........................................................... 41 
Larceny at night time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Larceny by embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Larceny of domestic animals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Larceny of domestic fowls . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 
Larceny of motor vehicle . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16 
Lascivious acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Lascivious acts with child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Maintaining house of prostitution. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Maintaining liquor nuisance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Ma.n·slaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Murder ........................................................... 12 
Murder, second degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
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Obtaining money •by false pretenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Obtaining money by uttering false instruments. . . . . . . . . . . . . . . . . . . . . . 2 
Operating motor vehicle while intoxicated . . . . . . . . . . . . . . . . . . . . . . . . . 26 
Operating motor vehicle while intoxicated and breaking jail. . . . . . . . . 1 
Operating motor vehicle without owner's consent. . . . . . . . . . . . . . . . . . . 2 
Rap'e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Receiving stolen property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Returned by order of Court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Returned from escape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Robbery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Robbery with aggravation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Rdbbery with aggravation and assault with intent to murder.. . . . . . . 1 
Seduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Selling government property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Transferred from Anamosa. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 
Uttering forged instruments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16 
Violation of parole. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12 
Wife desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Total number ................................................ 368 

ROCKWELL CITY-1929 
Abandoning human body............................................ 1 
Aiding and concealing stolen property. . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Bootlegging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Breaking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Contempt of court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Defrauding insurer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Escape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2· 
Exposing child with intent to abandon it.... . . . . . . . . . . . . . . . . . . . . . . . . 1 
Extortion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
~orgery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Grand larceny . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Illegal transportation of liquor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny at night time.............................................. 1 
Larceny of motor vehicle . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny of poultry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Lewdness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Maintaining house of ill fame. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Maintaining liquor nuisance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Murder, second degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Operating motor vehicle while intoxicated. . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Prostitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Returned from parole. . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Soliciting prostitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Transmitting disease . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Uttering forged instruments.............. . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Vagrancy by ·being common prostitute . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Vagrancy by being habitual drunkard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Violation of injunction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Violation of liquor laws.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 

Total number ...... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 
Anamosa ...................................................... 449 
Fort Madison .................................................. 368 
Rockwell City . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 

Grand Total ............................................... 878 
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ANAMOSA-1930 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . 1 
Assault with intent to ·commit felony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Assault with intent to commit murder ........................ ·..... 4 
Assault with intent to commit rape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Assault with intent to rob . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Assault with intent to rob, and assault with intent to commit murder 1 
Assist to rob. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Assisting prisoner to escape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Attempted breaking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Bigamy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Bootlegging .................................. , . . . . . . . . . . . . . . . . . . . . 1 
Breaking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 
Burglary .......................................................... 10 
Carrying concealed weapons. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Child desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Conspiracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Criminal insane . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Disposing of motor vehicle to prevent identification. . . . . . . . . . . . . . . . . . 1 
Embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Embezzlement by bailee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Embezzlement of mortgaged property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Entering bank with intent to rob .................................... 10 
Escape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... 3 
Failing to report auto accident. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Forgery ........................................................... 37 
Great bodily injl;Lry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Illegal transportation of liquor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Improper license plates.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Incest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Insane . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . 4 
Jail breaking . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Larceny ........................................................... 60 
Larceny from person . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny of domestic animals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Larceny of motor vehicle . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45 
Larceny of poultry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26 
Lascivious acts with child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Lewd acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Maintaining liquor nuisance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Malicious threat to extort. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Manslaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Murder, first degree....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Murder, second degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Obtaining money by false pretenses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Operating motor vehicle while intoxicated .......................... 14 
Operating motor vehicle without owner's consent .................... 15 
Perjury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Rape ................................................................ 9 
Receiving stolen property ........................................... 4 
Returned from escape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Returned violation of parole. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30 
Robbery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23 
Robbery with aggravation ........................................... 27 
Safe keeping . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Seduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Selling mortgaged property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Sodomy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Uttering forged instrument ......................................... 36 

Total number ................................................. 540 
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FORT MADISON-1930 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Altering a check. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . 1 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Assault with intent to commit manslaughter . . . . . . . . . . . . . . . . . . . . . . . 1 
Assault with intent to rob . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Attempt to burn building ..... : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Bigamy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Breaking and entering .............................................. 38 
Breaking jail . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Carrying concealed weapons ..................................... : . . 5 
Child desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Oons'piracy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Conspiracy to commit a felony. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Displaying improper license plates. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Embezzlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Embezzlement by bailee. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Entering bank with intent to rob .................................... 11 
Es.cape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
IDscape from officer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Forgery ........................................................... 21 
Great bodily injury. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Habitual criminal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Incest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Larceny ........................................................... 51 
Larceny from bank at night time... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny of domestic animals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Larceny of hogs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny of motor vehicle. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16 
Larceny of poultry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
Lascivious acts with child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Leaving acc·ident without aiding. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Maintaining house of ill fame. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Manslaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Mayhem . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Murder ............................................................ 12. 
Murder, second degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Obtaining money under false pretenses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12 
Operating motor vehicle while intoxicated . . . . . . . . . . . . . . . . . . . . . . . . . . 28 
Operating motor vehicle without owner's consent. . . . . . . . . . . . . . . . . . . 3 
Passing forged check. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Possession of forged check . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Possession of 'intoxicating liquor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Possession of narcotics . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Rape .............................................................. 22 
Receiving stolen goods. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Returned from escape. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 
Robbery .........•................................................. 11 
Robbery with aggravation .......................................... 25 
Sodomy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Transportation of intoxicating liquor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Uttering forged instruments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 
Violation of parole. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 

Total ......................................................... 425 

WOMEN'S REFORMATORY, ROCKWELL CITY-1930 
Adultery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Arson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Bigamy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
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Breaking and entering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Carrying concealed weapons. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Child desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Detention of female for purpose of prostitution. . . . . . . . . . . . . . . . . . . . . . . 1 
F>orgery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Grand larceny ......................... , . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Illegal 'IX>ssesslon of Intoxicating liquor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Lewdness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Maintaining liquor nuisance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 
Murder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Murder, first degree................................................ 1 
Murder, Second degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Obtaining money by false pretenses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Perjury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Prostitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Rape . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Resisting an officer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Returned from escape on parole. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Uttering forged instruments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Vagrancy by being an habitual drunkard. . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Total number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64 
Total for year at Anamosa ..................................... 540 
Total for year at Fort Madison ................................. 425 
Total for year at Rockwell City. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64 

Total prisoners received in 1930 .......................... 1,029 

CONVICTIONS AND PENALTIES FOR VIOLATION OF 
LIQUOR LAWS 

The following is a summary of the convictions secured by the sheriffs 
and peace officers of the state assisted by the Iowa Bureau of Investiga
tion for the years named for violations of the Intoxicating liquor laws: 

1929 
Bootlegging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 
Contempt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 
Habitual drunkard . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Illegal possession . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 
Illegal sale . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Injunctions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99 
Intoxicated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Larceny . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Liquor nuisance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 353 
Liquor violation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12 
Mulct tax assessed. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30 
Operating motor vehicle intoxicated ................................ 158 
Possession . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31 
TranS'POrtation .................................... · ............... 141 
Violation of injunction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 

Total num·ber . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 962 
Amount of fines assessed ................................... $235,640.00 
Amount of fines suspended . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,900.01) 
Number of sentences suspended ............................ 72 

1930 
Bootlegging . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 282 
Contempt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Giving intoxicating liquor to minor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Injunctions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 298 
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Liquor nuisance • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322 
Liquor violation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 
Mulct tax assessed. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44 
Operating motor vehicle intoxiG!ated. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 159 
Sale . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Transportation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 
Violation of injunction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 

Total number ................................................ 1,260 
Amount of fines assessed ................................... $209,355.60 
Amount of fines suspended . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,300.00 
Number of sentences suspended ........................... 49 
Injunctions waived ....................................... 21 

SUMMARY OF STOLEN AUTOMOBILES 
Summary of automobiles reported to this Department as stolen and 

recovered, showing estimated value and total estimated loss: 

1929 
Average 

Total Estimated 
Number Value 

Number of cars stolen ............ 1,396 $400.00 
Number of cars recovered ........ 1,085 400.00 
Number of cars stolen, not re-

Average 
Total Est. 

Value 
$558,400 

434,000 

Total 
No. Not 
Recov. 

covered . . . . . . . . . . . . . . . . . . . . . . . . . . 311 
Estimated value of cars stolen and not recovered, during 1929 ... $124,400 

1930 
Average 

Total Estimated 
Number Value 

Num'ber of cars stolen ............ 1,843 $400.00 
Number of cal's recovered ........ 1,635 400.00 
Number of cars stolen, not re-

Average 
Total Est. 

Value 
$737,200 

654,000 

Total 
No. Not 
Recov. 

covered . . . . . . . . . . . . . . . . . . . . . . . . . . 208 
Estimated value of cars stolen and not recovered, during 1930 .... $83,200 
Number of cars stolen not recovered for the years 1929 and 1930 .... 519 
Estimated value of cars stolen not recovered for the years 1929 

and 1930 .................................................... $207,600 

PAROLES 
The following is a summary of paroles granted from the different 

penal institutions of the state for the years 1929 and 1930: 

ANAMOSA 
Paroled-1929 ................................................ 163 
Paroled-1930 ................................................ 163 326 

FORT MADISON 
Paroled-1929 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90 
Paroled-1930 ................................................ 72 162 

ROCKWELL CITY 
Paroled-1929 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Paroled-1930 ................................................ 17 27 

Grand Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 515 
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ABSCONDEHS F'ROM PAROLE 
ANAMOSA 

1929 and 1930 
11865 ..................................................... Faye Gilland 

9679 ...................................................... Ernest Hale 
11444 ....................................................... L. C. Clark 
11830 ...................................................... John Logan 
11799 ..................................................... Frank Felch 
12101. ..................................................... Chas. Jones 
12413 .................................................. Everett Overton 
11623 ..................................................... Pete Hansen 
11620 .................................................. Wayne Williams 
10525 ............................. Robert Lewis, true name C. :R. Lopes 
12535 ................................................... Harold Grimes 
11182 ..................................................... Ray Cassiday 
12596 ...................................................... Joe O'Mally 
11529 ............................................... Frank Vandermoon 

FORT MADISON 
1929 and 1930 

13327 ..................................................... Frank Macha 
12997 ...........................•......................... Vine McCasky 
13941 ...................................................... R. S. White 
13684 .................................................... Martin Jensen 
14050 .................................................... Frank AuCoin 
13675 ..................................................... Claud Wilson 
13395 .................................................... Henry Gilleck 
13620 ................................................. William Edwards 
13488 ............................................... Thomas Donaldson 
13125 ..................................................... E. C. Reamer 
13995 ................................................... Nicholas Strite 
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OPINIONS OF THE ATTORNEY GENERAL 
COMMISSIONER OF INSURANCE-INSURANCE: Commissioner of In

surance would not be personally liable and the surety upon his official 
bond would not be liable for the loss of securities deposited with him 
under the provisions of the statute, in the absence of negligence. 
January 2, 1929. Commissioner of Insurance: We wish to acknowledge 

receipt of your favor of the 28th ult. in which you request our opinion on 
the following proposition: 

"It has come to my attention that certain administrative and executive 
officials of life insurance companies of Iowa are of the opinion and belief 
that in the event of loss by fire, burglary, theft or otherwise of securities 
deposited by insurance companies with the Insurance Department of Iowa 
under and by virtue of the Compulsory Deposit Law; therefore, I would 
request that you furnish this Department with your opinion as to the 
liability of the Commissioner of Insurance or the State of Iowa in the 
event of loss of such securities for the reason above set forth, or any 
other reasons." 

We refer you to the provisions of the statutes of this state in regard 
to the bonds of public officials. Section 1063 of the Code, 1927, in sub
stance, requires that state officials, including the commissioner of insur
ance, shall give bonds. Section 1059, Code, 1927, prescribes the form of 
the bond to be given by state omcers, including the commissioner of insur
ance. The conditions therein enumerated are as follows: 

"That as .... (naming the office), in .... (city, township, county, or 
state of Iowa), he will render a true account of his office and of his 
doings therein to the proper authority, when required thereby or by law; 
that he will promptly pay over to the officer or person entitled thereto all 
moneys which may come into his hands by virtue of his office; that he 
will promptly account for all balances of money remaining in his hands 
at the termination of his office; that he will exercise all reasonable 
diligence and care in the preservation and lawful disposal of all money, 
books, papers, securities, or other property appertaining to his said office, 
and deliver them to his successor, or to any other person authorized to 
receive the same; and that he will faithfully and impartially, without 
fear, favor, fraud, or oppression, discharge all duties now or hereafter 
requird of his office by law." 

You will note that the conditions of the bond expressly provide that 
the officer "will exercise all reasonable diligence and care in the preserva
tion and lawful disposal of all money, * * *, securities, or other property 
appertaining to his office." 

The statutes of this state, with which you are familiar, require insur
anceocompanies doing business in Iowa to deposit with your department 
certain securities. The state provides your department with a vault in 
which to keep these securities. Section 8741, Code of Iowa, 1927, provides: 

"All such securities shall be deposited with the commissioner, subject 
to his approval and kept at such place or places and on such terms as he 
may designate, and shall remain on deposit until withdrawn in accordance 
with law, or the order of the commissioner." 

It is thus apparent from the provisions of the statute that the com
missioner has no title to the securities deposited with him, but acts merely 
as a bailee. 

There are no decisions in this state ,in reference to the liability of the 
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commissioner of insurance for the loss, in any manner, of securities de
posited with him. However, our supreme court has passed upon the 
liability of public officers in regard to funds deposited with them in a 
number of cases. The leading case upon this proposition, and one that is 
well reasoned and still the law, is that of Ross, School Fund com. v. 
Hatch, County Treasurer, 5 Iowa, 149. In the cited case, action was 
brought against the school treasurer for moneys received by him in his 
official capacity, which were stolen from the treasurer of the county 
without any want of reasonable care and diligence on his part. The court 
in passing on the liability of the treasurer refers to and bases the decision, 
in fact, upon the provisions of the statute in reference to his official bond 
and to the terms of the bond itself. The bond contained this provision: 

"He will exercise all reasonable diligence and care in the preservation 
and lawful disposal of all money, books, papers, securities and other prop
erty appertaining to his office." 

It will be noted that this clause is identical with the one required to 
be contained in the bond given by the commissioner of insurance. The 
court said: 

"The state, in prescribing the condition of the treasurers' bonds has 
determined the nature and extent of the obligation to be assumed by him. 
This condition should have been framed in different words, if it was 
designed by the legislature, to make him an insurer of the public funds 
coming into his hands." 

The court cited decisions in this country and in England in regard to 
this proposition; and in affirming the judgment of the lower court re
lieving th~ defendant treasurer from liability because of the loss of 
funds. said: 

"The state has not seen proper to require of hini, more than reasonable 
diligence and care in the preservation and disposal of the public funds; 
and when he shows that he has exercised this diligence and, care, and 
that the moneys have been stolen from him, notwithstanding, he is dis
charged from all liability." 

In Lowry v. Polk County, 51 Iowa, 50, the court stressed the fact that 
the county treasurer did not request the defendant county to provide him 
a suitable place in which he could keep safely the county's funds, and 
reaffirmed the decision in the case of Ross v. Hatch, supra. The case of 
Ross v. Hatch is also reaffirmed in School TownsMp v. Stevens, 158 
Iowa, 119. 

The State of Iowa does not act as custodian for the securities in question 
and has no interest in them whatsoever. There could be no possible legal 
liability on the part of the State of Iowa in the event the securities were 
lost from any cause. It is possible that in case of the loss of such 
securities the legislature might, under appropriate facts, see fit to reim
burse the companies suffering in this respect, but such an obligation would 
be purely a moral one. The state repeatedly recognizes moral obligations 
through appropriations made at each session of the legislature. 

We are of the opinion that under the provisions of the statutes here
inbefore cited, and the bond that you are required to give, that you 
would not be liable for the loss of these securities by fire, burglary, or 
theft, unless you were negligent in handling the same and did not 
exercise all reasonable diligence and care in their preservation. 
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FISH AND GAME: There is not~1ing in the statute prohibiting the 
taking of frogs for any purpose. 
January 2, 1929. State Fish and ffilme Warden: We acknowledge re· 

ceipt of your request for an opinion as follows: 
"Will you please advise us if Section 1714, Code of 1927, prohibits the 

taking of frogs for any purpose except for bait?" 
Section 1714, Code, 1927, reads as follows: 
"It shall be the duty of the state game warden, his assistants and 

deputies, and police officers of the state, to seize with or without warrant 
and take possession of any fish, birds, or animals, or mussels, clams, and 
frogs, except for bait, which have been caught, taken or killed at a time, 
in a manner, or for a purpose, or had in possession or under control, 
or offered for shipment, contrary to the provisions of this chapter." 

It will be noted that the game warden can seize the birds and animals 
named in the above section only if they are taken or killed contrary to 
the provisions of Chapter 86, Code, 1927. An examination of the provisions 
contained in the chapter referred to discloses that there is nothing therein 
prohibiting a person from taking frogs for any purpose except bait. We 
are, therefore, of the opinion that Section 1714 does not prohibit the 
taking of frogs for any purpose except bait. 

MOTOR VEHICLES: A car owned by the Boys' Welfare Association 
does not come within the exemptions authorized by Section 4867 and 
the license fee must be paid. 
January 4, 1929. Secretm·y of State: We acknowledge receipt of your 

favor with enclosed letter fr~m Brown, Lacy & Clewell, attorneys of 
Dubuque, concerning the exemption claimed for an automobile owned by 
the Dubuque Boys' Welfare Association, it being contended that under 
the provisions of Section 4867, Code, 1927, this car should be exempt 
from the payment of the motor vehicle license fee. The contention 
specifically is that exemption is allowed under said section by reason of 
the following language: 

" * * *, and such self-propelling vehicles as are used neither for the 
conveyance of persons for hire, pleasure or business, ,nor for the trans· 
portation of freight, • * *." 

It is conceded that the car does not fall in the category of those owned 
by the government and used in official business by the representatives 
of foreign powers, or by officers, boards or departments of the government 
of the United States, or the State of Iowa, counties, municipalities and 
other sub-divisions thereof. 

It is the well established rule that statutes authorizing exemption from 
taxation are to be strictly construed; in other words, that taxation is 
the rule and exemption the exception; and the exception must be specif
ically and clearly provided by the terms of the statute. 

The clause above referred to in Section 4867 was included in the 
exemption statute for the purpose of exempting automobiles that are kept 
in dead storage. The automobile in question is certainly used in the busi
ness incident to the operation of the Dubuque Boys' Welfare Association. 
We are, therefore, of the opinion that the exemption statute above re
ferred to does not include an automobile used in this manner and owned 
by such an association. 

INTOXICATING LIQUOR--cOUNTY ATTORNEY'S FEES; INJUNC
TION CASES: County attorney is entitled to fees in liquor injunction 
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cases even though the injunction be a second one against the defendant. 
An injunction is statewide in its effect. The fees assessed go to the 
county attorney prosecuting the case and may be collected by him 
after he has left office. 
January 4, 1929. Auditor of State: We acknowledge receipt of re

quest for an opinion as follows: 
"1st. If an injunction is obtained against a person in a liquor case, and 

he changes locations, must another injunction be obtained to stop him 
from again conducting such nuisance? 

"2nd. If another injunction is obtained against the same person as in 
the above, is the county attorney entitled to another fee, as per Section 
2023, Code 1927? 

"3rd. Can county attorney collect fees in such cases, and can Board 
of Supervisors legally allow claim for same after county attorney's term 
expires, and his successor assumes office?" 

Under the provisions of the statutes of this state, Section 2020, Code, 
1927, an injunction issued in a liquor case is binding on the defendant 
throughout the state. Section 2023, Code, 1927, relates to attorney fees. 
This section reads in part as follows: 

"In each and every action in equity for injunction against a person 
charged with keeping an intoxicating liquor nuisance, and to abate the 
same, and on each and every action to enjoin and restrain a bootlegger 
as provided in this title, * * *, shall, if the plaintiff be successful, allow 
the attorney prosecuting such cause an attorney's fee of twenty-five dol
lars, * * *." 

Two things are to be noted particularly in the above quoted section: 
that in "each and every action" an attorney fee is to be assessed; and 
that this attorney fee shall be allowed "the attorney prosecuting such 
cause". 

There is nothing in the provisions of the statute limiting the number 
of injunction actions that may be brought against any one individual. 
However, as long as the injunction is state-wide, the practice of enjoining 
the same individual in more than one action should be avoided and should 
not be followed knowingly. It is possible, however, to conceive of 
numerous instances wherein the same person might be enjoined in more 
than one action. There are any number of persons bearing the same 
name and in large communities it would be very difficult, if not impos
sible, for the county attorney to determine whether or not the John Doe 
made defendant in an action brought by him was the same person as 
the John Doe in an action brought by his predecessor. Ordinarily, in in
junction proceedings, the action must be brought and prosecuted speedily. 

While we are of the opinion that the statute does not prohibit an 
attorney fee in any injunction suit against a defendant that has previously 
been enjoined, such practice should be avoided and guarded against in 
every way possible. 

The fees required to be assessed, as we have pointed out, are to the 
attorney prosecuting the cause, and the fact that the county attorney 
has left office or that his term has expired would not affect his right to 
these .fees. 

TAXATION-TAX SALES: The county treasurer must issue duplicate 
receipts under the provisions of Section 7266 to the holder of the tax 
sale certificates for payment of subsequent taxes; upon the surrender 
of receipt erroneously issued, issue new receipts as required by statute. 
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January 7, 1929. Oounty Attorney, Newton, Iowa: We acknowledge 
receipt of your request for our opinion in substance upon the following 
statement of facts: 

The Union Bond and Mortgage Company, holders of tax certificates, 
paid taxes subsequently accruing on the real estate for which they held 
certificates, but did not request or receive duplicate receipts from the 
county treasurer, under the provisions of Sections 7266 and 7267, Code, 
1927. The receipts were issued to this company in the usual form and 
they now request duplicate receipts under the provisions of the sections 
above referred to. 

You inquire whether or not the treasurer is required to give duplicate 
receipts in lieu of the ones issued to them, and whether interest should 
be figured upon them from the date of their filing or from the date the 
taxes were paid. 

The treasurer, under the statute, is required to keep a record of pur· 
chasers at tax sale and under the provisions of the sections above cited he 
is required to deliver to the purchaser of any real estate sold for taxes 
duplicate receipts for taxes, interest and costs paid by him after the date 
of his purchase. There is nothing in the statute requiring the taxpayer 
to demand duplicate receipts, or to otherwise insist upon his rights under 
these sections. It is the treasurer's duty to deliver duplicate receipts, 
and we are of the opinion that he may correct his error in failing to do 
so by issuing the proper receipts as required by statute upon the return 
of the receipts which have been erroneously issued by him, and that the 
interest upon such taxes is to be computed from the date of the payment 
thereof and not from the date of filing such duplicate receipt w~th the 
auditor, as the taxpayer may do under the provisions of Section 7267. 

SCHOOLS AND SCHOOL DISTRICTS: 
1-Cannot expend money voted for building and equipping school

house for purchase of site. 
2-Proposition submitted to electors should conform to petition and 

notices. 
January 5, 1929. Superintendent of Public Instruction: This will 

acknowledge receipt of your request for the opinion of this department 
upon the following propositions: 

1. Can a school board legally expend some of the money derived from 
the sale of bonds (voted for the erection and equipment of a new school 
house) in the purchase of a site when no mention was made of the site 
in the proposition submitted to the electors? 

"2. How should the proposition to be submitted to the electors of the 
Linwood district be worded in order that it be legal and at the same 
time express and regard the wishes of all electors within the district?" 

It is elementary that the proceeds of the bonds authorized by the 
electors of any municipality must be used for the purpose for which 
voted. The erection and equipment of buildings and the procurement of 
the site are two definite and distinct undertakings. We are therefore of 
the opinion that, if the proposition submitted to the electors was merely 
to erect and equip a building, that ne portion of the money could be 
used for the purchase of a site for the building or securing additional 
land to the present existing site. 

The proposition should be so worded that it distinctly states the question 
being submitted. If the proposition mentions a particular site the board 
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would be bound by the question submitted and could ·build the building 
only on the site for which the money was voted by the electors. 

In response to your second question, we hesitate to frame the form of 
the ballot to be submitted to the voters. It should conform to the petition 
which was submitted by the electors and to the notices given of the 
election. The form of petition submitted by you provides for the use of 
the proceeds of the bonds for the procurement of a site as well as for 
the erection and equipment of a ·building. The form of the question 
submitted should conform substantially thereto. 

DRAINAGE DISTRICT: The cost of repairing any lateral or tile line in 
a drainage district must be assessed to the particular land benefited and 
not to the whole district. 
January 7, 1929. county Attorney, Northwood, Iowa: We acknowledge 

receipt of your request for an interpretation of Sections 7556 to 75,61, 
inclusive, Code, 1927. You state that your board of supervisors desires 
to make repairs to certain sub-main lines, being tile lines or laterals in 
a drainage district, and you inquire whether the board of supervisors 
may use funds now on hand in the drainage district for this purpose, or 
whether the cost of this repair is to be apportioned to the lands benefited 
by each particular lateral or tile line, under the provisions of Section 7561. 

Section 7561, to which you have referred, provides for a separate assess
ment for main ditch and laterals and reads as follows: 

"Notwithstanding the provisions of the five preceding sections, so much 
of the cost of the work and materials as is required to clean out any 
specific open ditch or main so as to restore it to its original efticiency 
or capacity and to preserve its sides at a practical slope must be assessed 
to the lands in the whole district in the same proportion as the costs 
and expenses of the construction of such specific open ditch was originally 
assessed to said lands; and so much of the cost of the work and materials 
as is required to restore any tile line or lateral to its original efticiency, 
or to clean any tile line, or to replace broken or defective tile, or to 
rebuild any bulkhead, must be assessed to the lands benefited by such 
specific tile line or lateral in the same proportion as the original cost 
thereof." 

We are of the opinion that under the provisions of the section above 
quoted the cost of repairing or restoring any lateral or tile line must be 
assessed to the particular land benefited, and cannot be paid for by an 
assessment against the whole district or from funds of the drainage dis
trict in the hands of the county treasurer derived by an assessment 
against the whole district. The procedure of levying this assessment 
would be the same as that of making an assessment for repair of the 
main ditch except that only the particular land benefited would be in
cluded. 

TAXATION: An endowment fund administered by the trustees of a re
ligious institution for the benefit of aged ministers is not exempt from 
taxation. 
January 14, 1929. Hon. Edgar A. Marling, Justice of the Supreme Court: 

We acknowledge receipt of your favor of the 11th in which you inquire 
whether an endowment fund administered by the board of trustees of 
the Northwest Iowa M. E. Conference is exempt from taxation. You state 
that this fund is devoted entirely to investment for the purpose of pro-
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viding relief for retired or disabled ministers and the widows and orphans 
of deceased ministers. 

It is the rule that all property is subject to. taxation unless specifically 
exempt, and that exemptions are not favored under the law. There is 
no statute of this state specifically authorizing the exemption from 
taxation of this fund. The only provision of the statute in regard to 
moneys and credits of religious organizations is Paragraph 10 of Section 
6944, Code, 1927. The statute referred to exempts from taxation moneys 
and credits belonging to religious institutions "and devoted solely to sus
taining them, but not exceeding in amount or income the amount pre
scribed by their charters or articles of incorporation; * * *". The term 
"sustaining" as used in this section, means to support, uphold, or main
tain. (Webster's International Dictionary.) 

The fund to which you refer cannot be said to be "devoted solely to 
su:taining" any religious institution, and under the familiar rules of 
statutory construction it must be held that the fund in question is not 
exempt from taxation. 

PUBLIC OFFICERS-TOWNSHIP OFFICERS: The duties of a road 
patrolman are primarily those enumerated in Section 4778. He may act 
as a peace officer only in enforcement of law relating to travel on the 
primary roads. He cannot hold the office of constable and road patrol
man at the same time. 
January 14, 1929. County Attorney, Waterloo, Iowa: We acknowledge 

receipt of your request for an opinion as follows: 

"Some time ago the Board of Supervisors appointed a man as road 
patrolman, and fixed his salary. This was done under authority of Chapter 
243 of the 1927 Code. This man is also a constable in one of the town
ships of this county. I submit to you the following questions: 

"First: What are the duties of a road patrolman, particularly with 
reference to enforcing the law in cities and towns and on primary high
ways?" 

"Second: Can a road patrolman be paid mileage as constable and be 
paid a salary as road patrolman? 

"Third: Can a road patrolman also hold office as constable?" 
Section 4778, Code, 1927, enumerates the duties of a road patrolman. 

The duties therein enumerated are their principal duties, and the per
formance of these duties is their primary responsibility. Section 4779, 
Code, 1927, spedfies certain additional duties that a road patrolman may 
perform, but these duties are in addition to the primary duties stated in 
the previous section. The section last referred to provides in part as 
follows: 

"The road patrolman appointed by the board of supervisors of any 
county may in addition to their other duties, enforce the provisions of 
the law relating to travel on the primary roads of the county outside of 
cities and towns. * * *. Each such patrolman shall take the same oath 
as any peace officer and shall have the authority of a peace officer." 

Thus in cities and towns a road patrolman has no authority to enforce 
the provisions of the law relating to travel on the primary roads. He 
has no more authority in reference to law enforcement than any private 
citizen. On the primary roads he has authority to enforce only the law 
relating to travel, in addition to his authority as a private citizen. 

Your second and third questions can be combined and will be con-
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sidered together. You will note that Section 4778, supra, in enumerating 
the duties of a road patrolman provides that he shall "1. Devote his 
entire time to his duties." A road patrolman could not devote his entire 
time to his duties, as required by the statute, and at the same time hold 
office as constable. The latter office might repeatedly, and under ordinary 
conditions undoubtedly would, take at least a part of the time of the 
road patrolman that he is required to devote to his duties as a patrolman. 

Wle are therefore of the opinion that under the provisions of the statute 
referred to a road patrolman cannot at the same time hold office as a 
constable, and if he is not a constable he would not be entitled to mileage 
as such while employed as a road patrolman. 

REWARDS-BOARD OF PAROLE-PEACE OFFICERS: Peace officers 
who do not directly or indirectly have in their possession an order for 
the apprehension of a parole violator, for whose apprehension a reward 
is offered, are entitled to collect the said reward. 
January 16, 1929. Board of Parole: We acknowledge receipt of your 

letter under date of December 15, 1928, requesting an opinion of this 
department on the following question: 

Mr. Joe Loehr and Mr. Sol Goldenson, members of the city detective 
department of the city of Des Moines, were advised by Mr. AI Stader, 
parole agent, State of Iowa, that a one Earl Smith had violated his parole 
and that the warden of the state reformatory at Anamosa had offered a 
reward of fifty dollars ($50.00) for his apprehension and delivery to the 
board of parole. The two detectives, working jointly on their own time 
and not on city time, apprehended and arrested the said violator and 
delivered him to the parole board. 

The question now arises as to whether or not, in view of the opinion 
written by the attorney general under date of March 3, 1922, to the 
auditor of state, the two officers who apprehended the violator are entitled 
to collect and receive the reward. 

We call your attention to the opinion of this department under date 
of March 3, 1922, which is addressed to the auditor of state, especially to 
the first paragraph at the top of page 3 thereof. Under the statements 
of facts stated herein it would appear that the two peace officers, city 
detectives of the city of Des Moines, did not have in their possession, 
either directly or indirectly, the order for the apprehension of the parole 
violator and that they, therefore, would be entitled to receive the reward 
offered upon the delivery to the board of parole of the violator. 

SOLDIERS' RELIEF COMMISSION-RESIDENCE: Domicile of the sol
dier, his widow or orphan, in the county is all that is necessary to· 
qualify said parties for such relief. 
January 17, 1929. County Attorney, Fort Dodge, Iowa: We beg to 

acknowledge receipt of your letter under date of January 16, 1929, re
questing an opinion of this department on the following question: 

What is the meaning of the word "residence" as used in Chapter 273, 
Code of Iowa, 1927, in connection with a Soldiers' Relief Commission, that 
is, what residence, if any, is necessary before relief may be awarded a 
soldier, his widow, or orphan? 

We have examined the sections in Chapter 273 of the Code of Iowa, 
1927, and find no place wherein the word "residence" is used. We do 
find, however, in Section 5395, a reference to the word "resident," and in 
Section 5390 we find that it provides in substance that the commission 
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shall at its annual meeting determine who are and who are not entitled 
to relief. 

It would, therefore, appear that it is a matter within the discretion of 
the commission to determine just who and who is not entitled to relief. 

We are of the opinion that the only rer;idence required is that the one 
receiving relief have a domicile within the county. By domicile we mean 
that the soldier, his widow or orphan, have a residence in said county 
with the intention of making that his home. In other words the removal 
of the soldier and his family to a county with the good faith intention 
of making that his home is all that is necessary. 

CITIES AND TOWNS-INCOMPATIBILITY: Offices of justice of the 
peace and mayor are incompatible. Otllces of city treasurer and sec
retary of the board of education are not. Vacancy in the otllce of mayor 
is filled by the city council. 
January 18", 1929. Auditor of State: We acknowledge receipt of request 

for an opinion upon an inquiry received by you from the city clerk at 
Eldon, Iowa. 

Briefly and in substance this inquiry is whether the otllces of justice 
of the peace and mayor in a town entirely within the township are 
incompatible; and if so, and the otncer in question has qualified as justice 
of the peace subsequent to his election and qualification as mayor, whether 
this creates a vacancy in the otnce of mayor, and how such vacancy 
should be filled. The inquiry also is as to whether the otllces of city 
marshal and constable are incompatible, and whether the offices of city 
treasurer and secretary of the board of education of the Eldon Inde
pendent School District are incompatible. 

We are enclosing herewith an opinion from this department dated 
April 21, 1928, to C. W. Baldwin of Spencer, Iowa, in which we held that 
the otnces of mayor and justice of the peace were incompatible, and that 
under the facts, identical with those related in this inquiry, the otllce of 
mayor would become ipso facto vacant. 

As was said in the case of Crawford v. Anderson, 155 Iowa, 271, the 
test of incompatibility is whether there is an inconsistency in the func
tions of the two offices, as where one is 'Subordinate to the other and 
subject in some degree to its revisory power, or where the duties of the 
two are inherently inconsistent and repugri.ant, or where public policy 
renders it improper for an incumbent to hold both otnces. Under this 
rule we do not believe that the otnce of city treasurer is incompatible with 
that of secretary of the board of education of the independent school dis· 
trict, comprising the city. 

It is next necessary to determine in what manner the vacancy in tlie 
otllce of mayor should be filled. Section 1272, Code, 1897, provided that 
when a vacancy occurred in the office of mayor and "when there are sixty 
days of an unexpired term, by special election, to be called by the council 
as soon thereafter as practicable, and the council may appoint some 
qualified elector to act as mayor until the qualification of the officers 
elected at such special election; if such unexpired term is less than sixty 
days, except in case of councilmen, then such vacancy shall be filled by 
the council; * * *." 

Chapter 41, Laws of the 30th General Assembly, repealed that portion 
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of Section 1272 just quoted and in lieu thereof provided that vacancies in 
the office of mayor be filled as follows: 

"In the office of councilman or mayor of any city, and all other elective 
city offices, the council may appoint any qualified elector to fill such 
vacancy, who shall qualify in the same manner as persons regularly 
elected to fill such office, and shall Iiold such office until the qualification 
of the officer elected to fill such vacancy, and who shall be elected at the 
next regular municipal election; * * *." 

You will note that the method of filling vacancies was changed by the 
30th General Assembly, and the city council given authority to appoint 
a person to fill the vacancy in the office of mayor to serve until the next 
regular municipal eleetion. This statute continued in the form above 
quoted in the Code Supplement of 1907, Supplements of 1913 and 1915, 
and the Compiled Code of 1919, in which it appeared as Section 671. There 
were no changes attempted in this section in regard to the office of 
mayor or councilman up until the time of the code revision. In this 
connection we also wish to call your attention to the provisions of Section 
668, paragraphs 8 and 9, Code, 1897 ,-paragraph 9 of which provided: 

"Filling vacancies. In selecting persons to fill vacancies in offices not 
filled by election by the council, it shall vote by ballot, and the person 
receiving a majority of the votes of the whole number of members shall 
be declared elected to fill such vacancy." 

This paragraph was carried forward in the same form in Section 668, 
Supplement to the Code of 1907, and in the same section and paragraph 
of the Supplements 1913 and 1915. It appeared in the Compiled Code of 
1919 as Section 3541, paragraph 9, and now appears as Section 5663, 
paragraph 8, Code, 1927. It will thus be seen that up to the time of the 
code revision as contained in the Code of 1924 the statutes above referred 
to apparently covered the same subject matter and provided in sub
stantially the same manner for the filling of a vacancy in the office of 
mayor of a city or town. The code revision committee was of this opinion, 
as shown in the briefs of code revision bills, 1922, page 70. The code 
revision committee omitted from its re,codification of Section 1272, Code, 
1897, and Section 671 of the Compiled Code, that part pertaining to the 
filling of a vacancy in the office of mayor or councilman. The section as 
prepared by the code revision committee now appears as Section 1152, 
Code, 1927. 

It is to be noted that the legislature did not repeal that part of Section 
1272 hereinbefore quoted, but it was merely dropped by the code revision 
committee because it was a duplication of the provisions ,contained in 
Section 668, Code, 1897, and Section 3541 of the Compiled Code. The 
intention of both the legislature and the code revision committee was 
clearly to authorize the city council to fill a vacancy in the office of 
mayor, and we are there~ore of the opinion that the city council of Eldon 
should proceed to fill the vacancy in the office of mayor under the pro
visions of Section 5663, paragraph 8 of the Code, 1927. 

MOTOR VEHICLE: A p~rson whose license has been suspended or re
voked, who applies for registration at the end of the suspension period 
must pay the full license fee, together with all penalties. 
January 23, 1930. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 
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A license on a man's car was revoked by this department by reason of 
his conviction and the recommendation of the court. The suspension of 
the license carries until August, 1930. At the end of the suspension period 
should the car be registered for the balance of the year or should the 
full year's license fee together with penalty be collected? 

We are of the opinion that, under the statutes of this state applying 
to the registration of motor vehicles, if the person whose license was 
suspended applies for his new license at the end of the suspension period 
that it would be necessary for him not only to pay the full year's license 
fee, but to pay all penalties accrued thereon. 

TAXATION-SPECIAL ASSESSMENTS: Under Section 6033, Code of 
Iowa, 1927, the first installment of special assessments is due thirty 
days after date of levy; and the second installment becomes due and 
payable on an annual basis thereafter at the same time and in the same 
manner as ordinary taxes. 
January 23, 1929 .. Auditor of State: We acknowledge receipt of your 

letter under date of January 18', 1929, requesting an opinion of this de
partment on the following question: 

"Where special assessments are to be paid in installments (Sec. 6033), 
does the second installment become due and payable with the March col
lection of regular taxes, succeeding the date of levy?" 

Section 6033, Code of Iowa, 1927, so far as material to the question, 
provides as follows: 

"The first installment, with interest on the whole assessment from 
date of levy by the council, shall mature r.nd be payable thirty days from 
the date of such levy, and the others, with interest on the whole amount 
unpaid, annually thereafter at the same time and in the same manner as 
the March semi-annual payment of ordinary taxes. * * *" 

It will be noted from reading that part of Section 6033, Code of Iowa, 
1927, above that the first installment is due and payable thirty days from 
the date of the levy and that the remaining installments, with interest, 
are to be paid annually thereafter at the same time and in the same 
manner as the March semi-annual payment of ordinary taxes. 

H the levy for special improvement was made on the first day of 
September the first installment would be due and payable thirty days after 
such date, then each year thereafter another installment would be due 
and payable at the same time as the March payment of the ordinary 
taxes. The word "annually," as used in the statute, means each year after 
the first installment is due and payable. 

If the levy was made on the first day of January the first installment 
would then be due thirty days thereafter and the second installment 
would not then be due until the March semi-annual tax-paying date in 
the following year. 

LIEUTENANT GOVERNOR-GENERAL ASS:ElMBLY: Lieutenant Gov
ernor has right to vote as President O'f the Senate in any case of a tie 
except on the final passage of a bill and on the adoption of or con
currence in a constitutional amendment. 
January 24, 1929. Lieutenant Governor: You have requested the 

opinion of this department in regard to the times or occasions on which 
you, as President of the Senate, are entitled to vote. 

The Constitution of the State of Iowa, Article IV, Section 18, provides 
as follows: 
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"The Lieutenant Governor shall be President of the Senate, but shall 
only vote when the Senate is equally divided; and in case of his absence, 
or impeachment, or when he shall exercise the office of Governor, the 
Senate shall choose a President protempore." 

The Constitution then further provides, Article III, Section 17, as 
follows: 

"No bills shall be passed unless by the assent of a majority of all the 
members elected to each branch of the Geneml Assembly, and the question 
upon the final passage shall be taken immediately upon its last reading, 
and the yeas and nays entered on the journal." 

The Constitution further provides in Article X, Section 1, as follows: 

"Any amendment or amendments to this Constitution may be proposed 
in either House of the General Assembly; and if the same shall be agreed 
to by a majority of the members elected to each of the two Houses, such 
proposed amendment shall be entered on their journals, with the yeas and 
nays taken thereon, and referred to the Legislature to be chosen at the 
next general election, and shall be published, as provided by law, for 
three months previous to the time of making such choice; and if, in the 
General Assembly so next chosen as aforesaid, such p1·oposed amendment 
or amendments shall be agreed to, by a majority or all the members 
elected to each House, then it shall be the duty of the General Assembly 
to submit such proposed amendment or amendments to the people, in such 
manner, and at such time as the General Assembly shall provide; and if 
the people shall approve and ratify such amendment or amendments, by 
a majority of the electors qualified to vote for members of the 'General 
Assembly, voting thereon, such amendment or amendments shall become 
a part of the Constitution of this State." 

It then further provides, Article III, 'section 34, as amended by Amend· 
ment 2, 1904, as follows: 

"The Senate shall be composed of fifty members to be elected from the 
several senatorial districts, established by law and at the next session of 
the General Assembly held 1'ollowing the taking of the state and national 
census, they shall be apportioned among the several counties or districts 
of the state, according to population as shown by the last preceding 
census." 

From the cited Section 17, Article III, and Section 1 of Article X, it 
will be observed that on the final passage of bills, and on the adoption of 
or concurrence in constitutional amendments, a constitutional majority 
of each house is required. From Article III, Section 34, as amended, it 
will be observed that the Senate consists of fifty members and a con
stitutional majority thereof would be twenty-six. Therefore, no tie could 
exist in instances where these two propositions were before the Senate. 

No other propositions are found in the Constitution which require the 
constitutional majority. Therefore, it is our opinion that in case a tie 
should result in the vote upon any other proposition before the Senate, 
you, as President of the Senate, would be entitled to vote. 

TAXATION-REFUND: Person entitled to refund under the provisions 
of Section 7235 is not entitled to interest accruing subsequent to the 
payment of illegal taxes or to costs incurred subsequent to such pay
ment. 
January 25, 1929. County Attorney, Manchester, Iowa: We acknowl

edge receipt of your request for an opinion on a question which in sub
stance is whether a taxpayer who is entitled to a refund, under the pro
visions of Section 7235, Code, 1927, is also entitled to receive from the 
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county, interest accrued on the payments and costs incurred by him in 
publishing a notice of expiration by reason of his purchase at a tax sale 
of the premises in question, and also his attorney fees. 

Section 7235 reads as follows: 
"The board of supervisors shall direct the treasurer to refund to the 

taxpayer any tax or portion thereof found to have been erroneously or 
illegally exacted or paid, with all interest and costs actually paid thereon." 

The interest and costs referred to in the section just quoted is interest 
and. costs paid by the taxpayer to the treasurer as part of the taxes 
subsequently 'found to have been illegally or erroneously exacted or paid. 
We are of the opinion that it does not refer to interest on the money 
accruing subsequent to its payment to the treasurer or to costs incurred 
by the taxpayer subsequent to the payment of the erroneous or illegal 
tax or by reason thereof. 

STATUTORY CONSTRUCTION-SENATE: Construction of expressions 
"with approval of two-thirds of the members of the Senate in executive 
session" and others. · 
January 29, 1929. Honorable 0. E. Gunderson: This will acknowledge 

receipt of your letter in which you request the opinion of this department 
upon. the construction to be placed upon the following expressions found 
in the statutes: 

"With the approval of two-thirds of the members of the Senate in 
executive sessions." Sections 311, 1511, 2182, 3276, 3914, 8605, 9131. 

"Subject to the approval of the Senate." Section 1708. 
"With the approval of two-thirds of the Senate." Section 4623. 
"With approval of the Senate." Sections 1423, 1619 and 3783. 
In the Constitution of the state of Iowa, Article III, Section 17, it is 

provided that no bill shall pass unless by the assent of "a majority of 
all the members elected to each branch of the General Assembly." 

It is further provided by the Constitution, Article X, Section 1, that 
proposed amendments of the Constitution shall be "agreed to by a 
majority of the members elected to each of the two houses," and further, 
that such amendment shall be approved by the next chosen General 
Assembly "by a majority of all the members elected to each house." 

It is further provided by the Constitution, Article III, Section 31, that 
no money shall be paid on any claim, the subject matter of which shall 
not have been provided for by pre-existing laws, and no public money or 
property shall 'be appropriated for local, or private purposes, unless such 
appropriation, compensation, or claim, "be allowed by two-thirds of the 
members elected to each branch of the General Assembly." 

In all O'f the .expressions submitted by you it will be noted that the 
wording of the Constitution is not followed. We are, therefore, of the 
opinion that the expressions, "with the approval of two-thirds of the 
members of the Senate in executive sessions" and "with the approval of 
two-thirds of the Senate," should be construed to mean two-thirds of the 
members present in executive session, a quorum being present. 

We are also of the opinion that "with the approval of the Senate" and 
"subject to the approval of the Senate," would mean the approval of a 
majority of the members present, a quorum being present. 

ROADS AND HIGR\V A YS: Cost on co-operative improvement program 
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of primary and secondary highways may be paid from proceeds of bonds 
voted; sections 4749 and 4641 of the Code have no application. 
January 31, 1929. Honorable Walter Wilson: You have requested the 

opinion of this department upon the following proposition: 
Tama County, Iowa, entered into a comprehensive road improvement 

program to improve its primary and secondary roads and to issue bonds 
therefor. 

The proposition submitted to the voters was, in part, as follows: 
"3. Shall the Board of Supervisors be authorized to issue from year to 

year serial bonds to be known as County Road Bonds, in the aggregate 
amount not exceeding Nine Hundred Thirty-three Thousand Dollars 
( $933,000.00) to provide funds for the following purposes: 

a. Eight Hundred Fifteen Thousand Two Hundred Fifty Dollars ($815,-
250.00) for draining, grading, bridging and completing construction with
out surfacing, the county roads described as follows:" 

Your inquiry is whether or not, under the statutes and under the 
proposition as submitted and above quoted, the engineering costs and costs 
of inspection by engineers can be paid from the proceeds of the bonds 
thus voted; or whether they must be paid from the county general fund. 

From the ballot submitted by you and the proposition hereinbefore 
quoted, it is evident that your county has proceeded under the provisions 
of Chapter 242, Code of Iowa, 1924. This chapter provides for simultaneous 
Improvement of county and primary roads. The proposition submitted by 
your county is identical with the terms of Section 4761 of the Code of 
Iowa, 1924. Since your county voted upon this proposition on June 17, 
1926, the issuance of bonds would be governed by the law as it is found 
in the Code of Iowa, 1924. The inspection work on the improvement of 
primary and secondary road systems under Chapter 241 of the Code of 
Iowa, 1924, must be paid .from the general fund of the county as provided 
in Section 4749 of said Code and Section 4641. 

However, the provisions for the improvement of the primary road sys
tem under Chapter 241, contemplated the improvement of said roads by 
special assessment or issuance of bonds in anticipation of the county's 
share of primary road funds (Sections 4687, 4720, Code of 1924), and did 
not contemplate a comprehensive simultaneous program as is contem
plated under Chapter 242. We are therefore of the opinion that the 
limitations of Section 4749 of Chapter 241, and Section 4641, do not apply 
to those improvement programs inaugurated under the provisions of 
Chapter 242. 

We are further of the opinion that inasmuch as the provisions of 
Chapter 242 of the Code, under which your county proceeded, do not 
prohibit the use of a portion of the proceeds of the bonds authorized for 
engineering costs the final determination of the question must rest upon 
the provisions of the proposition as submitted to the voters. 

The proposition, as submitted, is identical with the provisions of the 
statute, Chapter 242, Section 47411. The purposes for which the bonds are 
voted are draining, grading, bridging, and completing construction (Sec
tion 4761, paragraph 3). It is elementary that before such work can be 
done plans and specifications must be prepared and thereafter the con· 
struction supervised by competent engineers for the county. The con
struction could not be completed without this necessary essential service 
on behalf of the county. 
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We are therefore clearly of the opinion that since the payment of these 
costs are not otherwise provided in Chapter 242 and since the proposition 
as submitted to the voters is worded as it is, the costs of engineering, 
including the preparation of plans, SIJecifications, inspection, and all en
gineering work in connection with the improvement of the county road 
system of Tama County, Iowa, under the measure adopted June 17, 1926, 
can be paid from the proceeds of the bonds authorized at such election 
and sold by the board of supervisors under that authorization. 

The county board of supervisors should therefore correct its books by 
resolution duly adopted to transfer an amount equal to the amounts paid 
from the general fund for such engineering costs from the proceeds of 
the sale of these bonds to the general fund of the county, 

SCHOOLS AND SCHOOL DIS'IIRICTS: 
!-Architect fees may be paid from the proceeds of bonds voted. 
2-School district may anticipate its revenue to the extent of taxes 

levied. 
3-Section 4241 applies to consolidated school districts. 
February 4, 1929. County Attorney, Mt. Pleasant, Iou;a: This will 

acknowledge receipt of your request for the opinion of this department 
upon the following questions: 

1. In a consolidated school district from what funds are fees of an 
architect payable? 

2. Does Section 4241 of the Code apply to consolidated school districts? 
3. To what extent may a consolidated school district anticipate its 

revenue by the issuance of warrants? 
If bonds are voted to construct a building it is our opinion that the 

architect's fees can be paid from the proceeds of the bonds, or if the 
building is being constructed under authorization of the electors from a 
schoolhouse tax levied under the provisions of Section 4217 of the Code 
for the purpose of construction of a schoolhouse, we are of the opinion 
that the architect's fees would be a part of the construction cost and be 
paid from the proceeds of such special tax voted by the electors. The 
proposition submitted to the people in any instance should be broad 
enough to warrant the expenditure of the fund voted for all such con
struction costs incidental to the construction. 

We are of the opinion that Section 4241 of the Code of Iowa, 1927, is 
applicable to consolidated school districts. 

A municipal corporation may anticipate the taxes levied under the rule 
that taxes levied are taxes in praesenti. The district may therefore issue 
warrants in any one year to the amount of the tax levied and to be col
lected for the ensuing year. 

COUNTY ATTORNEY-INTOXICATING LIQUOR-FINE-FEES: Fine 
paid on an installment plan is unauthorized. Other fees are not charge
able upon a bond forfeiture, unless the bond expressly provides for such 
fee. • 
February 7, 1929. County Attorney, Osage, Iowa: This will acknowl· 

edge receipt of your letter inquiring whether you, or the present county 
attorney, are entitled to certain commissions. The facts related by you 
are as follows: 

"The situation that arises, now that my term is expired and the new 
county attorney is in is as follows: A man was fined and was given until 
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the twenty-ninth of December to pay his fine and was advised that unless 
he did so he would have to be brought in. He would not pay his fine 
and consequently a mittimus was ordered out by me on the thirty-first of 
December. However, the sheriff did not execute the mittimus until a few 
days had expired in January, when he did bring in this man and the 
fellow paid his fine in full and when I submitted my bill for my December 
commissions on fines, I submitted one for the commission on this fine. 
The question arises as to whether or not I, or the new County Attorney, 
was entitled to that commission. 

"The situation arises as to two other commissions on fines that are 
claimed by myself and undoubtedly will be claimed by the present county 
attorney. The situations are as follows: Both men were found guilty of 
maintaining a liquor nuisance and were represented by the preesnt county 
attorney in court. I, as the regular county attorney, then secured their 
conviction and they were each fined $300.00 and because of the fact that 
they were family men and needed at home they were given time in which 
to pay the fines by installments. Some of the installments are being paid· 
during this year, after my term has expired. The question arises then 
as to who is entitled to the commission on those fines paid during this 
year but agreed to be paid during my term of office. My contention is 
that I am entitled to them more certainly than the attorney who acted 
in their defense and is now county attorney. 

"A further matter for opinion arises as follows: During the May term 
of 1928, a man was indicted after having been bound over to the grand 
jury, and after being indicted he absconded, whereupon I had the court 
in the October term, forfeit the bond and in the November term I secured 
a judgment on this bond, which was for the amount of $500.00, and ac
cording to my way of thinking I am entitled to a regular attorney's fees 
for having secured this judgment, by virtue of the following statement 
in Section 5228 of the 1927 Code of Iowa: 'In addition to the salary above 
provided, he shall receive the fees as now allowed to attorneys for suits 
upon written instruments, where judgment is obtained.' In this particular 
instance a judgment was obtained on a written instrument, namely a 
bond, which would not have required the payment of the amount of the 
bond to the county, unless judgment had been obtained. Is my opinion 
in this matter in accordance with yours?" 

In the first proposition submitted by you we are of the opinion that 
you would be entitled to the commission in that it was your effort that 
procured the payment of the fine. 

In the second proposition, there is no provision of the statute authoriz
ing the payment of a fine on installments. Payment made in this manner 
is irregular and without authority, so that we cannot say who would be 
entitled to the commission on the fine paid after your term of office ex
pired. You would undoubtedly be entitled to commission on that part of 
the fine paid before your term of office expired. It is doubtful whether 
yourself or the present county attorney would be entitled to a commission 
on installments paid subsequent to January 1st. 

We must disagree with your conclusion in regard to the attorney's 
fee upon the bond forfeited. The statute which allows attorney's fees 
upon written instruments only applies to written instruments wherein 
provision is made that attorney fees may be assessed. If the bond that 
you forfeited contains this provision, you would be entitled to the fee. 
If, however, the bond does not contain a provision for attorney fees we 
do not believe you would be entitled thereto. It is part of the duty of 
the county attorney to bring action for the forfeiture of bonds without 
additional compensation unless specifically provided. 
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HOUSING LAW: Discussion of "occupied spaces." 
February 11, 1929. Commissioner of Health: We acknowledge receipt 

of your request for an opinion whether an enclosed rear porch which does 
not exceed twelve by twenty feet violates the provisions of the housing 
law. It appears that the porch in question comes within five feet of the 
lot line at the rear of the house. 

Section 6339, Code, 1927, defines "rear yards" and provides in subshnce 
that behind every single and two family dwelling shall be a rear yard 
equal to the width of the dwelling and that shall be open and unobstructed 
from the ground to the sky, and that such space shall in no case be 
less than ten feet deep and two feet for . each additional story of the 
dwelling above the first. 

Section 6329, Code, 1927, contains definitions of the terms used in the 
housing law and in paragraph 16 thereof defining "occupied spaces," at 
the last of the paragraph appears this exception: 

"This provision shall not apply to *. * *, nor to any such porch which 
does not extend into the side yard a greater distance than twelve feet from 
the side wall of the building * '' *, nor to an enclosed rear porch or 
attached garage with or without sleeping porch above, and not exceeding 
twelve by twenty feet, * * *." 

The porch in question comes within the terms of the quoted part of 
the statute just referred to, and the exception contained in Section 6329 
must be read in connection with the provisions of Section 6339. We are, 
therefore·, of the opinion that the rear porch in question would not be 
prohibited by the state housing law. 

CITIES AND TOWNS-ASSESSORS: A city assessor is nl)t entitled to 
expenses incurred in viewing property unless it is an extra or special 
service which the board of supervisors have authorized, made to permit 
a fixed and additional compensation therefor. 
February 11, 1929. Auditor of State: We acknowledge receipt of your 

request for an opinion on the following proposition: 
"Would an assessor in a city and on an annual salary as provided in 

Section 5669, Code, 1927, be entitled to expense incurred by him in going 
to view property for the purpose of determining its value for taxation?" 

The section you have referred to fixes the compensation of assessor in 
certain cities on an annual salary basis. There is no provision in the 
statute expressly authorizing a payment to the assessor of expenses in 
viewing property except the last paragraph of the section you referred 
to, which reads: 

"In cities where extra or special services are to be performed by the 
assessor, the board of supervisors may by special contract with the 
assessor determine the compensation to be paid." 

Unless the expense in viewing the property was incurred under an 
agreement with the board of supervisors as authorized by the statute just 
quoted, he would not be entitled to this expense in addition to his regular 
salary. 

SCHOOLS AND SCHOOL DISTRICTS: Right to use real estate for school 
purposes to revert upon non-use is a valid consideration for a quit
claim deed. 
February 11, 1929. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter of recent date in regard to a com-
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munication from Mr. E. A. Slaninger, secretary of the Washington Town
ship Consolidated School Board, Minburn, Iowa, upon the following state
ment of facts: 

In 1869, one A. W. Gibbs Smith, for a consideration of two dollars, 
transferred a school site to a school district with the condition, however, 
that when it should cease to be used for school purpos.es it would revert 
to his grantor, his heirs and assigns. On August 17, 1921, the consolidated 
school district of Washington Township sold this land to Mrs. Clara Little 
who had taken the lands by inheritance from A. W. Gibbs Smith for a 
consideration of $285.00. She now claims a refund for that amount on 
the condition that the school district had nothing to convey. 

We are of the opinion that the transaction was valid because the school 
district could use the site for school purposes even though the district 
had become a consolidated district as it could be used 'for plot purposes 
or any other purpose which the school district saw fit to use. There was 
a valid consideration for the transfer. The district could, of course, re
fund the money If It saw fit because, despite the fact that the money had 
been expended, the district had the benefit of it and, if erroneously paid, 
it could be refunded. 

SCHOOLS AND SCHOOL DISTRICTS: A child placed under contract 
by the State Board of Control or paroled from the industrial school of 
Eldora or Mitchellville becomes a resident of the school district of the 
foster parent or parolee for school purposes. 
February 11, 1929. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter of recent date in which you request 
an opinion of this department upon the following propositions: 

"1. Where a child from the Iowa Soldiers' Orphans' Home at Daven
port or the juvenile home at Toledo is placed by the State Board of Con
trol in a foster home in a particular school district, does such child 
become an actual resident of that district? 

"2. Where a boy from the Industrial School at Eldora or a girl from 
the school at Mitchellville is paroled by the State Board of Control and 
placed in a home in a particular school district, does such boy or girl 
become an actual resident of that school district?" 

The children who are placed in a foster home by the state board of 
control are placed under contract which gives to the foster parent com
plete control over the child subject to revocation for violation of its 
terms. We are therefore of the opinion that such child becomes a 
resident of the district in which the home of the foster parent is situated 
and entitled to school privileges as such. 

Where a boy or girl is paroled by the State Board of Control to a 
person who assumes the duties of the parole agent or acts in loco 
parentis, the child paroled acquires such a residence in the district where 
the home of the paroled agent is situated as to entitle it to school 
privileges in such district. The child has no other person responsible for 
its care, keep and custody than the parole agent. 

MINES: A rock quarry is not a mine and does not come within the 
jurisdiction of the state mine inspector, who is required to inspect strip 
coal mines. 
February 12, 1929. State Mine Inspector, Ottumwa, Iowa: We acknowl

edge receipt of your request for an opinion on the 'following propositions: 
"First. In certain sections of our state rock quarrying is carried on 



58 REPORT OF THE ATTOR~EY GENERAL 

under the ground or under cover. Are such quarries subject to the 
mining laws of the state, and to the inspection of the state mine inspector 
of the district where they are located? 

"Second. Is it incumbent, according to law, upon the state mine in
spector to inspect all open rock quarries and coal stripping pits within 
his district?" 

State mine inspectors are appointed under the provisions of Chapter 68, 
Code, 1927, which deals with coal mines and mining. There is no pro
vision in this chapter or elsewhere in the code in regard to stone quarries. 
Your duties are in reference to coal mines, with the single exception of 
gypsum mines, and in the case of gypsum mines Section 1349 of the Code, 
1927, specifically makes it the duty of the state mine inspector to enforce 
the provisions of the gypsum mines statutes. 

We are, therefore, of the opinion that rock quarries are not subject to 
mining laws of this state or to the supervision of the state mine inspector. 
In the case of coal mined by stripping, the state mine inspector should 
inspect such operations and enforce the provisions of the statute in 
regard to mining coal insofar as they are applicable to stripping op
erations. 

BOARD OF DENTAL EXAMINERS: Present dentist's license complies 
with statutory requirements. Commissioner of Health is only one at 
present to sign certificates. 
February 13, 1929. State Department of Health: In reply to your let

ter of February 1st, in which you ask for the followi~g questions: 

"1. Is there anything about the dentists' license, in its present form 
which does not comply with the statute? 

"2. Is it permissible under Section 2442 of the Code, 1927, or any other 
section to prepare a license certificate making provision for having the 
certificate signed by the members of Boards of Examiners as well a& by 
the State Commissioner of Health?" 
we would say that the certificate you handed to this department com
plies in every way with the provisions of Section 2442. There is now no 
provision in the statute which provides for the signing of the certificate 
or a license of a dentist by the board of dental examiners. 

We also desire to acknowledge your request of February 4th, which is 
as follows: 

"Rule 14. The Board hereby permits students who have completed two 
full years of work in a dental college to take a partial examination in 
sophomore subjects, provided they agree to take the balance of the ex
amination within a period of three years or forfeit the ·fee paid for the 
partial examination. If after the three year period the applicant wished 
to take the examination, he shall be required to make application and 
proceed as though no partial examination had been taken. 

"I would like to ask if it is within the power of the Board of Dental 
Examiners or the State Department of Health to enforce the provisions 
of the proposed rule, that is, will the Board be able to prevent a person 
who has taken the partial examination as provided for in section 2479 
and who does not take the balance of the examination within a period of 
three years, from applying for and taking the uncompleted portion of the 
examination, at any time the said person may desire to do so even 
though it is not within the three years from the time he took the partial 
examination." 

We believe that under the provisions of Section 2479, the board of 
examiners could provide that partial examination taken by an applicant, 
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would only be available and of any force for a certain period of time 
but we would suggest the following rule: 

"Rule 14. The Board hereby permits students who have completed two 
full years of work in a Dental College to take a partial examination in 
sophomore subjects, provided, however, that the grades received by the 
applicant at such partial examination, shall be null and void after three 
years <from the date of such examination. And the applicant will be 
required after that date to proceed as though no partial examination had 
been taken." 

BANKS AND BANKING: A check given upon a bank in which there are 
funds sufficient to cover the same, but which is held for several days 
before being cashed, at which time there are not sufficient funds in the 
bank, does not violate the provisions of Section 13047. 
February 14, 1929. County Attontey, Rolfe, Iowa: We acknowledge 

receipt of your request for an opinion on Section 13047, Code, 1927. 
Your inquiry is on the following proposition: 
"Where the drawer and the payee and the drawee bank all are located 

in the same place, and at the time of the giving of the check there are 
ample funds to cover the same, and that there are ample funds remaining 
in the bank to cover that check for five days after giving of the check, 
is the drawer ,criminally liable when that check is presented later when 
ins,ufficient funds are •found in the bank to meet and pay the same?" 

As stated in your letter, the check was not presented in the usual course 
of business, and you also state that there was no intention on the part 
of the drawer to remove the funds in the bank with an idea of reducing 
the deposit below the amount of the check. In view of these facts, we 
are of the opinion that the drawer of the check in question would not 
be guilty of a violation of the provisions of Section 13047. 

SHERIFF-ORIGINAL NOTICE: The sheriff is required to serve notices 
sent to him from counties other than the one in which he is elected 
and from without the state. 
February 15, 1929. Deputy County Attorney, Keokuk, Iowa: We ac

knowledge receipt of your favor in which you inquire whether a sheriff 
is required to serve notices from outside the county or from outside of 
the state. 

Section 11062, Code, 1927, provides as follows: 
"If the notice is ,placed in the hands of a sheriff, he must note thereon 

the date when received, and procede to serve the same without delay in 
his county and must file the same, with his return thereon, in the office 
of the clerk of the court where the action is pending or return the same 
by mail or otherwise to the party from whom he received it." 

We are of the opinion that under the language of the above quoted 
statute it is mandatory upon the sheriff to serve a notice sent to him 
from within the state or without the state anywhere in his county. 

E'MINENT DOMAIN-TRIAL-CONDEMNATION CASES: Under Ar
ticle 1, Sections 9 and 18, of present Constitution, the plaintiff in a 
condemnation case has the right to a trial by jury. 
February 15, 1929. Honor·able L. B. Forsling: We acknowledge receipt 

of your letter of February 11, 1929, requesting an opinion of this depart
ment upon the following question: 

Whether an act of the legislature providing for the trial on appeal in 
condemnation cases by a court as in equity instead of by a jury as in law 
actions, would be violative of and contrary to any O'f the provisions of the 
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Constitution. In other words, is the right of trial by a jury in condemna
tion cases, guaranteed by our Constitution? 

Article I, Section 9, of the present Constitution, provides as follows: 
"The right of trial by jury shall remain inviolate; but the General 

Assembly may authorize trial by a jury or a less number than twelve men 
in inferior courts; but no person shall be deprived of life, liberty, or 
property, without due process of law." 

Article I, Section 18, of the present Constitution, provides as follows: 
"Private property shall not be taken for public use without just com

pensation first being made, or secured to be made to the owner thereof, 
as soon as the damages shall be assessed by a jury, who shall not take 
into consideration any advantages that may result to said owner on ac
count of the improvement for which it is taken." 

Under Section 9, above quoted, "no person shall be deprived of his 
property without due process of law." Due process of law, as it is used 
in connection with property rights, is generally defined and construed to 
mean that the right of a person to his property shall not be divested 
except by a judicial determination after a notice in pursuance of a gen
eral law. 

In condemnation cases, a person is deprived of his property and under 
the due process clause in Section 9, Article I, heretofore set out, the 
property owner is therefore guaranteed the right to a hearing somewhere 
during the proceedings in a court. The property owner having the right 
to a hearing in a court in a condemnation proceeding, does he have the 
right to a trial by jury? It is well known that in a condemnation case, 
the only question to be determined is the question of damages. It is also 
well known, that at common law, all actions for damages were triable to 
a jui-y. Under that part of Section 9, which reads, "the right of trial by 
jury shall remain inviolate," the courts have construed that any action 
which was triable by a jury at common law, is now triable in like manner, 
unless the Constitution provides otherwise. No other method of trial is 
provided for by our Constitution when an appeal is taken. Therefore, 
when an appeal is taken from the action of the condemnation commis
sioners the action becomes a civil action for damages and is, therefore, 
under our Constitution, triable by a jury. 

The question of whether or not the property owner is guaranteed the 
right of a trial by jury by our Constitution, has been passed upon by 
the Supreme Court of Iowa in the cases of Ragatz vs. City ot Dubuque, 
4 Iowa, 343; The City ot Des Moines vs. Leaman, 21 Iowa, 153, and 
Sigafoos vs. Talbot, 25 Iowa, 214. The last two cited cases were cited with 
approval by the court in the case of In re Bradley, 108 Iowa, 472 at 479. 
All of these cases hold that under Sections 9 and 18 of Article I of the 
Constitution, the property owner in condemnation cases has the right to 
have his damages assessed and determined by a jury, and that the ap
praisers or commissioners appointed by the sheriff are not such a jury 
as the Constitution contemplates. 

Justice McPherson, former attorney general of Iowa, in the case of 
Kirby et al. vs. Chicago N. W. R. Oo., decided December 31, 1900, 106 
Federal, 551, said: 

"The details of condemnation proceedings are regulated by statute. 
But the limitations of the power of eminent domain are to be found in the 
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constitution (Iowa), one provision of which is as follows: 'Private prop
erty shall not be taken for public use without just compensation first 
being made, or secured to be made to the owners thereof, as soon as the 
damages shall be assessed by a jury.' This is followed by a rule for the 
damages. Another provision of the constitution is, 'The right of trial by 
jury shall remain inviolate.' The Iowa supreme court has held that the 
appraisers, or ,commissioners, by whatever name, who, in the first instance, 
fix the damages, are not jurors, and that statutes which do not provide 
for an appeal to a jury of 12 men are unconstitutional and void, because 
in confiict with the two constitutional provisions quoted." 

Later, in the same opinion, the justice said: 

"The tribunal, or whatever it was, of the sheriff, was statutory, and not 
recognized by the constitution as one to which the parties could go. The 
state court was the .first tribunal in which effect could be given to the 
provision that 'the rights of trial by jury shall remain inviolate,' and 
that other provision that private property may be taken for public use 
'as soon as the damages shall be assessed by a jury.' " 

We are, therefore, of the opinion that under the provisions otf Sections 
9 and 18 of Article I of the Constitution, the property owner in con
demnation cases is at some time during the proceeding, guaranteed the 
right of trial by a jury and that any act of the legislature which attempts 
to take this right away would be violative of and contrary to said sections. 

CITIES AND TOWNS: City council cannot prohibit sale of soft drinks 
and candies in a pool hall. 
February 15, 1929. Auditor of State: In reply to your request of 

February 9, 1929, relative to the following: 

"Can a town council prevent a duly licensed pool hall operator from 
selling soft drinks, candies and cigars in the same room with the pool 
hall?" 
we would say that general powers set out in Chapter 292, Paragraph 2 of 
Section 5745, include the power to limit the number of, regulate, license, 
or prohibit billiard and pool halls. We are of the opinion, however, that 
the power granted under that section is not sufficient to permit a town 
council to prohibit the sale of sotft drinks, candies and cigars in the same 
room, as these articles may ·be sold at any time or place without re
striction and are not subject to regulation by a town council. 

CITIES AND TOWNS-JUSTICE OF THE PEACE-CITY ATTORNEY: 
The offices of Justice of the Peace and City Attorney are not incom
patible. 
February 18, 1929. County Attorney, Osage, Iowa: We acknowledge 

receipt of your request for an opinion as to whether the office of justice 
of the peace is incompatible with that of city attorney of a city of the 
second class situated in the township in which the attorney holds office 
as justice of the peace. 

As was said in the case of Crawto1·d vs. Anderson, 155 Iowa, 271: 

"The test of incompatibility is whether there is an inconsistency in the 
functions of the two offices, as where one is subordinate to the other and 
subject in some degree to its revisory power, or where the duties of the 
two or inherently inconsistent and repugnant, or where public policy ren
ders it improper for an incumbent to retain both offices." 

We do not believe, under the rule laid down in the above case, that the 
offices to which you :refer are incompatible. 
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SOLDIERS' EXEMPTION-TAXATION EXEMPTION: Board of Super
visors cannot redeem from tax sale all property which would have been 
exempt under the soldier's exemption law, but upon which the exemp
tion was not claimed. 

February 20, 1929. county Attorney, Centerville, Iowa: We acknowl
edge receipt of your request for an opinion on the following question: 

"We have a soldier's widow who failed to claim her exemption from 
taxation in 1924 and her home was sold at a tax sale in the fall of 1925. 
The matter has drifted along until the purchaser is now ready for a 
deed. The widow filed an application asking the board of supervisors 
to redeem this property from the tax sale and states that the reason 
that she did not claim the exemption from the board of supervisors was 
because she thought the assessor had taken care of it. 

"Under these conditions, can our board redeem from said sale for her?" 
We regret to advise you that there is no provision of the statute author

izing the board of supervisors to redeem from tax sale 'for this purpose. 

COUNTIES: A county is not liable for torts of its employees operating 
a truck in the performance of their duties. 
February 20, 1929. County Attorney, Cedar Rapids, Iowa: We acknowl

edge receipt of your request for an opinion as follows: 
"The board of supervisors of this county has asked me to get an 

opinion from you on the question of the liability of the county for dam
ages caused by its trucks, motor vehicles, etc., used in connection with 
the business of this county." 

We assume in your request you refer to the use of motor vehicles or 
trucks owned by the county while being used in the county's business. 
Under. such circumstances the county would not be liable for any torts 
or negligence on the part of its employes operating the trucks in the per
formance of their duty. Perhaps the most recent decision on this subject 
is Hilgers vs. W'oodbu1·y County, 200 Iowa, 1318, wherein the court said: 

"It is a well established rule in this state that counties are not liable 
for torts growing out of the negligent acts of their agents or employes." 

The court cites a long line of Iowa decisions following this rule in a 
variety of circumstances. This was also the rule of the court in Post vs. 
Davis County, 196 Iowa, 183, wherein a large number of Iowa decisions 
are discussed and analyzed by the court. 

SCHOOLS AND SCHOOL DIST;RICTS: Courses in American history 
and civics and the Constitution of the State of Iowa and United States 
must be separate courses. 
February 26, 1929. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following proposition: 

"Is it the intention of the law that the courses in American history 
and civics required by these statutes be' offered as separate courses? 
In other words, would a combined course in American history and the 
Constitution of the United States and Iowa violate the intent of the law 
as prescribed in these sections?" 

The provision requiring the teaching of American history and civics 
are contained in Section 4257, Code of Iowa, 1927, and were enacted by 
the Thirty-eighth General Assembly, Chapter 406. 

The provisions of Section 4256 of the Code of Iowa, 1927, were sub-
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sequently provided in an act of the Thirty-ninth General Assembly, 
Chapter 91. 

Chapter 91 of the Acts of the Thirty-ninth General Assembly is in no 
way an amendment to the law as it then existed. It is very evident that 
it was the intention of the legislature that an additional course of in· 
struction shall be given in the Constitution of the United States and in 
the Constitution of the State of Iowa. 

We are therefore of the opinion that such course must be separate and 
distinct from the course in American history or civics and that such 
course must be specifically directed to the study of the Constitution of 
the United States, its framing, its provisions, and its construction, and 
that a like study must be provider! on the Constitution of the State of 
Iowa. 

BOARD OF ACCOUNTANCY-EXAMINATIONS: Under Section 1891, 
Code 1927, a board of accountancy has authority to determine the 
time and place of holding examinations. 
February 26, 1929. Honorable Geo1·ge Wilson, Equitable Btlilding, Des 

Moines, Iowa: We acknowledge receipt of your request for an opinion 
of this department on the following question: 

Under Section 1891, Code of Iowa, 1927, has the board of accountancy 
authority to fix the date and the time for holding examinations pursuant 
to the provisions of Chapter 91, of the Code of Iowa, 1927? 

Section 1891, Code of Iowa, 1927, provides as follows: 

"Examination-notice. The board shall at its regular meetings estab
lish the time and place for holding examinations under the provisions 
of this chapter, and shall cause to be published a notice thereof, for not 
less than three consecutive days in two daily newspapers published in 
this state, not less than twenty days prior to the date M such examina
tion, and notice of the same shall be mailed to all holders M certificates 
under this chapter, as well as applicants, not less than fifteen days prior 
to such examination." 

It would appear from reading the above section that the. board of ac
countancy may, at a regular meeting, fix the time and place for holding 
examinations under the provisions of said chapter. It would, therefore, 
follow that the board has the absolute power and authority to fix the 
times and place of holding all examinations. 

TAXATION-BRANCH ELEVATORS-Q:RAIN IN WAREHOUSE-TAX
ATION: Grain purchased by branch elevators should be assessed in 
accordance with Section 6965 and branch elevators grain stored in 
warehouse should be reported by warehouseman in accordance with 
Section 6973. 
February 28, 1929. Auditor of State: We acknowledge receipt of your 

letter of January 30, 1929, requesting an opinion of this department on 
the following question: 

"On January 1, 1929, there were 50,000 bushels of grain in a ware
house in the city of Des Moines, belonging to 'A' who owns and con
ducts branch elevators in different towns in the county. The said 50,000 
bushels of grain has passed through the branch elevators and is re
corded on the books which are available to the assessor in determining 
the assessment for the current year. The said grain in warehouse is 
held subject to order for shipment to market. Is said grain taxable on 
January 1, 1929, and if so to whom?" 

' 
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i::lection 6965, Code of Iowa, 1927, provides as follows: 
"Each grain, ice, or coal dealer, shall be assessed upon the average 

amount of capital used by him in conducting his business. In estimating 
the amount of capital so used, there shall be taken Into consideration the 
increase and decrease of the value of grain held In store, and upon the 
value of his warehouses, ice houses, granaries, or cribs situated upon 
lands leased from railway companies or other persons, and upon the 
value, i·f any, of such leasehold interest." 

Section 6966, Code of Iowa, 1927, provides in substance that when the 
person, firm or corporation is doing business in more than one assessment 
district, property and credits existing in any one district or arising from 
business done in that district shall be listed and taxed in that district. 

Section 6973, Code of Iowa, 1927, provides in substance that a ware
houseman shall, upon request, file with the assessor of the township or 
municipality wherein the warehouse is situated a written statement of 
all the property in his possession belonging to others, giving the names 
and addresses of same. 

Section 6974, Code of Iowa, provides that if a warehouseman fails to 
do this, all of the property in the warehouse shall be assessed against 
him as though he were the owner. 

It would, therefore, follow from reading the sections referred to above 
that the grain which is purchased by the branch elevator should be 
assessed in accordance with the provisions of Section 6965, and that the 
grain which has been stored in the central warehouse should be reported 
by the warehouseman as required by Section 6973. The only duty upon 
the warehouseman is to list with the assessor all property which has not 
been listed by the branch elevator. 

TAXATION: Stock and merchandise, upon which taxes were due, was 
sold without the taxes being paid-the vendee or purchaser of the 
stock is personally liable for the delinquent personal tax due. 
March 1, 1929. County Attorney, Sac City, Iowa: This will acknowl

edge receipt of your request for an opinion on the following proposition: 

"It is the case of where a firm purchased a stock of merchandise in 
Sac City and advertised the same and sold it out without having any of 
the property left. They then remodeled the building and put in an 
entirely new stock of goods and started In business. At the time they 
purchased the old stock of goods, the former owner made an affidavit 
that there were no claims against said property but in fact there was 
something like $100.00 of delinquent personal taxes due and at the time 
they took over lhe stock, which was in May, there was another assess
ment against such stock which had not been levied by the board of 
su~rvisors at that time." 

You do not state your inquiry in regard to these facts, but we assume 
that you desire to know whether or not the vendee of the stock of mer
chandise is liable for the delinquent personal property taxes. Section 
7205 of the Code, 1927, provides as follows: 

"Taxes upon stocks of goods or merchandise, fixtures and furniture 
in hotels, restaurants, rooming houses, billiard halls, moving picture 
shows and theatres, shall be a lien thereon and shall continue a lien 
thereon when sold in bulk, and may be collected from the owner, pur
chaser, or vendee, and such owner, purchaser, or vendee of any such 
goods, merchandise, furniture or fixtures shall be personally liable for 
all taxes thereon." 
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This statute appeared as Section 1400, Supplement to the Code, 1913, 
and the 9ode of 18"97, until it was amended by Chapter 337, Acts of the 
37th General Assembly in 1917. The amendment referred to in part pro
vided in substance that the owner, purchaser or vendee of the stock 
should be personally liable for all the taxes thereon. Prior to this amend
ment the statute did not provide any personal liability. This was the 
state of the statute when the supreme court of this state handed down 
the opinion in Iowa Mercantile Company vs. Blair, 123 Iowa, 290, to 
which you refer. This opinion was filed March 10, 1904, and held in sub
sLnce that there was no personal liability on the vendee, for taxes on 
a stock of merchandise. Undoubtedly, the amendment of 1917 to which 
"e have referred was for the purpose of remedying the situation brought 
about by the decision just cited. There have been no recent decisions of 
our supreme court construing this statute. 

We are of the opinion that under the provisions of the statute as it 
now stands, the vendee or purchaser of a stock of merchandise is per
sonally liable for the delinquent personal tax thereon. 

COUNTY ATTORNEY-FINES-COMMISSIO:-.IS: A county attorney is 
not entitled to a commission upon a fine until paid. 
March 1, 1929. County Attorney, NoJ·thwood, Iowa: We acknowledge 

receipt of your request for au opinion on the following propositions: 
"1. Is the county attorney whose term has expired entitled to receive 

commission on fines imposed prior to the expiration of his term, but 
which are paid after Iiis term has expired? 

"2. Is the county attorney entitled to file a bill against the county 
for commission upon fines before the same are paid, and to collect the 
same?" 

We are enclosing herewith copy of an opinion given by this department 
to Charles H. Hoeven, county attorney at Orange City, under date of July 
14, 1925, answering your first inquiry. 

A county attorney is not entitled to a commission upon fines imposed 
until the fine is paid. If the fine is not paid he would not be entitled to 
the commission from the county. 

CITIES AND TOWNS: Under Section 5858, Code 1927, board of library 
trustees after their appointment has exclusive control of expenditures 
of all receipts for library purposes; also power to make and execute all 
contracts for library. 
March 1, 1929. Budget Directo1·: We acknowledge receipt of your re

quest for an opinion on the following question: 
"The city of Creston has received a donation to be used for tlie erec

tion of a public library building. The amount donated is sufficient to 
finance the erection of the building only; therefore the council desires to 
purchase a site for the proposed building with public funds raised by 
taxation. 

"In preparing the city budget for 1929 the council levied a library 
maintenance tax and a tax to provide for the purchase of real estate. 
They also provided by ordinance for the establishment of a library board 
which has been appointed by the council and has contracted for a site 
for the building to be paid for by anticipating the tax levied for the 
purchase of real estate. 

"The question now arises as to who has authority in the matter-the 
council or the library board. Did the council proceed in lawful manner 
in levying the tax as stated above? Has the library board full power to 
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enter into contract for the purchase of a site and to expend the money 
donated for the erection of the building or is such authority vested in 
the city council?'~ 

Section 5858, Chapter 299, of the Code of Iowa, 1927, sofar as is material 
to the question, provides as follows: 

"Said board of library trustees shall have and exercise the following 
powers: 
****** 
8. To have exclusive control of the e·xpenditures of all taxes levied 

for library purposes as provided by law, and of the expenditure of all 
moneys available by gift or otherwise for the erection of library buildings, 
and of all other moneys belonging to the library fund. * * *." 

It would appear that under that part of Section 5858, Code of Iowa, 
1927, set out above, that the board of library trustees after their appoint
ment have exclusive control of the expenditures of all taxes levied for 
library purposes and of the expenditures of all moneys received by gift 
or otherwise for the erection of library buildings, and all other moneys 
belonging to the library fund. 

We are of the opinion that under this section the board of library 
trustees has the power to make and execute all contracts for the erection, 
construction and maintenance of the library, and that included in this 
would be the power to purchase a site upon which to erect the building. 

COUNTY OFFICERS-PHOTOiGiRAPHS: A sheriff is required to com-
ply with the ruling of the Attorney General made under the provisions 
of Section 13416, Code of 1927, in regard to the photographing of 
prisoners. 
March 6, 1929. County Attorney, Fort Madison, Iowa: I ·wish to ac

knowledge receipt of your .favor of January 28th in which you inquire 
whether or not the sheriff is required to take photographs of persons 
accused with the commission of crime. 

Section 13416 of the Code, 1927, in substance authorizes the attorney 
general to adopt rules and regulations for criminal identification and 
requires that "the sheriff of each county and the chief of police of each 
city and town shall furnish to the department of criminal identification 
records and other information as directed by the attorney gene~al." Under 
the provisions of this statute, the department has issued a set of rules, 
a copy of which I am enclosing herewith. Rule No. 6 applies to photo
graphs, and under the provisions of the -statute referred to we are of the 
opinion that this rule is mandatory upon the sheriff. 

TAXATION-TELEPHONE COMPANIES: The taxing of telephone com-
panieS', under the provisions of Chapter 336, Code 1927, must be based 
upon the miles of pole line or miles of wire conduit and aerial cable. 
March 8, 1929. Executive Council: We acknowledge receipt of your 

request for an opinion on the following proposition: 
"The Executive Council would like the opinion of your office with ref

erence to the distribution of a city's proportionate share of a telephone 
company's taxable value, when the wires have been taken from the .poles 
and the cables are carried in four, six or nine duct, multiple conduits, 
as the case may be. 

"Of recent years we are feeling the need of giving more consideration 
to wire mileage as wires are multiplying at an enormous rate. Some
times they are carried on the poles in aerial cables and frequently they 
are carried in conduits in underground construction. 

****** 
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"In 1904 the legislature passed Section 7044 requiring telephone com
panies to file maps showing the length of pole line in each taxing district, 
and the Executive Council has distributed the value over the pole line 
mileage operated, whether owned or leased. The cities are complaining 
that they are not receiving their proportionate share of the taxable value 
under the present method. How may we make an equitable distribution 
of the taxable value over the multiple conduit and over aerial cables of 
from 25 to 250 pair?" 

Your inquiry is not altogether clear, but we assume that you wish to 
know whether telephone companies may be taxed upon the wire mileage 
in lieu of pole line mileage. Chapter 336, Code, 1927, provides the manner 
and means for taxing telephone and telegraph companies. In every sec
tion thereof, referring to the number of miles of line owned by the com· 
pany, it is stated as "miles of lines" or "per mile of line," except in 
Section 7044 that requires these companies to file maps in order to aid 
the taxing officials in dividing the taxes properly, wherein this language 
is used: 

"A statement showing the length of pole line in each taxing district. 
* * * *." 

There are no decisions of our supreme court construing the language 
of this chapter in reference to the question submitted. H·owever, in a 
t'ecent decision of our supreme court in Central States Electric Compan1J 
vs. Pocahontas County, 223 Northwestern, 236, in construing Section 4838 
of the Code, 1927, in reference to transmission lines, the court held that 
the term "new lines, or parts of lines,'' as used in the section referred 
to, meant the line of poles and not the line of wires. We believe the 
interpretation of the language in reference to transmission lines is ap
plicable to your inquiry, and taking the provisions of Chapter 336, supra, 
as a whole together with the decision of our supreme court just referred 
to, we are of the opinion that the taxes must be based upon the miles of 
"pole line" and not wire line. Lines in multiple conduit and aerial cables 
should be taxed on the same basis as though the cables or conduit were 
strung on poles. Any change in this method of taxation should not be 
attempted until the statutes referred to are amended to provide other
wise. This, for the additional reason that the plan herein set out has 
been followed for years by the assessing authorities and the statutes re
ferred to have been given this construction. 

SCHOOLS AND SCHOOL DISTRICTS: Board may maintain junior 
college at public expense within the limits of taxation and general fund. 
March 8, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your request for an opinion of this department upon 
the following proposition: 

"Section 4267-b1 provides that with the approval of the superintendent 
of public instruction and a favorable vote of the electors of the district 
the board shall have power to 'establish and maintain' a junior college, 
a vote of the electors being authorized under paragraph 8 of Section 
4217 wherein it states that the voters assembled at the annual meeting 
shall have power to authorize the 'establishment and maintenance' of 
one or more schools of a higher order. 

"Would the provision set out in the last sentence of section 4273 require 
a board to charge a sufficient tuition to cover the cost of instruction 
received by a student enrolled in junior college?" 
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This involves the construction of the word "maintain.'~ This word, as 
defined by Webster's Dictionary, is as follows: 

"To support, sustain or uphold; to continue to preserve; to carry on." 
We are therefore of the opinion that the term is broad enough to per

mit a school board to use its general fund in the maintenance of such 
, so-called junior college courses unless the question is controlled by the 

following provision in Section 4273 of the Code: 
"Every person, however, who shall attend any school after graduation 

from a four-year course in an approved high school or its equivalent 
shall be charged a sufficient tuition fee to cover the cost of the instruc
tion received by such person." 

The latter provision was last enacted by the General Assembly as 
Senate File 101, Fortieth Extra General Assembly. The provision pro
viding for the maintenance of the junior college courses is contained in 
Chapter 86, Section 2, Forty-second General Assembly and is the later 
enactment. We are therefore of the opinion that the provision permitting 
a board to maintain the junior college courses would control the provision 
in Section 4273. 

The matt~r is, however, limited by the amount which the board can 
levy for the general fund. This provision is found in Section 4386 of the 
Code, ranging from seventy dollars in corporations having a school 
enumeration of ten thousand or more, to· one hundred dollars in con
solidated school districts. 

We are also of the opinion that the limitation as provided in this section 
would apply and that it would be necessary for the board to keep the 
expenses payable out of the general fund within that limitation. 

INTOXICATING LIQUOR-COUNTY ATTORNEY-FEES: An order of 
the court assessing attorney fees in a nuisance case cannot be modified 
by the board of supervisors who have no authority to refuse to allow 
the fee ordered by the court. 
March 11, 1929. Auditor of State: We acknowledge receipt of your 

request for an opinion on the following proposition: 
"I wish to submit Code Section No. 2023-a2 of the 1927 Code for con

struction and interpretation, which reads as follows: 
" 'In no case shall an attorney fee be allowed in an intoxicating liquor 

nuisance injunction proceeding, as provided in the second preceding sec
tion, unless the property in which the nuisance is maintained, and the 
owner of such property shall be made party defendants and an order 
of abatement issued as a part of the judgment, unless the court or judge 
hearing the cause shall find from competent evidence that the nuisance 
has been abated in good faith prior to the hearing, and the costs of the 
action paid.' 

"In certain cases tried in Polk County District Court, where it was 
found at the hearing that a nuisance was maintained, an attorney fee of 
$25.00 was taxed by the court, and subsequently paid by the county to the 
county attorney for prosecuting the case, where no showing was made 
in the decree that the nuisance had been abated in good faith prior to 
the hearing and where the abatement order in said decree does not pro
vide for the closing of the building, and so keeping it for a period of one 
year, as provided in Section 2032 of the Code, and where the costs in 
said case are not paid. 

"1st: Is it legal for the board of supervisors to allow a claim for an 
attorney's fee, where the same has been taxed by the court as a part of 
the costs in the case, in an intoxicating liquor nuisance injunction prose· 
cution, where the court decree shows that the nuisance was maintained, 



IMPO:RTANT OPINIO~S 69 

but where the decree does not find that the same had been abated in 
good faith prior to the hearing, and where the order of abatement in 
said decree does not provide for the closing of the building and keeping 
it so for a period of one year, and where the costs of the acti.on are not 
paid? 

"2nd: Is it legal for the board of supervisors to allow a claim for an 
attorney's fee for prosecution in any intoxicating liquor nuisance in
junctioD proceeding, where the costs of the action are not paid? 

"3rd: Does an 'order of abatement' referred to in Section 2023-a2 re
quire a closing of the building, and so keeping it for a period of one 
year as provided in Section 2032 of the 1927 Code?" 

Your inquiry, as far as the specific instance presented is concerned, 
presents a moot question, in that the board of supervisors cannot go back 
of a judgment entered in the district court from which no appeal has 
been taken. The judgment and decree in the district court awarded the 
costs, and if there was any question as to the legality of this award, a 
motion to retax the costs should have been filed, and if the court per
sisted in Its refusal an appeal should have been taken. As no appeal has 
been taken the judgment has become a finality. The board of supervisors 
cannot sit as an appellate tribunal and review the legality of the court's 
action. 

The court in awarding attorney's fees in liquor nuisance injunction 
cases should be governed by the provisions of the statu~es you refer to, 
and an order for the abatement of the nuisance should be made. It is not 
necessary that this order of abatement be against the property owner, 
but may be against the other defendant, the tenant. The court could 
not, unless the facts would warrant order the property closed or pad
locked, as provided by Section 2032 of the Code, 1927, but might abate the 
nuisance as to the tenant. In either event, an order of abatement com
plying with the provisions of Section 2023-a2, supra, would have been 
made. 

The court may also find that the nuisance has been abated prior to the 
hearing. The clause in the section referred to "and the costs of the action 
paid" appears as an alternative under which the court may allow at
torney's fees. That is the court may allow an attorney's fee if the pro:t~· 

erty and the owner thereof are made parties defendant and an order of 
abatement issued as part of the judgment. The court may also assess 
attorney's fees where it finds that the nuisance has been abated in good 
faith prior to the hearing "and the costs of the action paid." 

The latter provision is undoubtedly intended to apply to cases where 
the owner of the property voluntarily abates the nuisance and pays the 
costs. The first provision would authorize the assessment of attorney's 
fees in the event the action against the owner and the property was 
dismissed for want of proper evidence, but an order of abatement issued 
as part of the judgment against the other defendant, the tenant. No 
judgment could be entered against the owner of the property or the 
property where the evidence did not warrant and the action had not been 
dismissed against him. 

BUDGET DIRECTOR-MUNICIPALITIES-CO~TRACTS: Director of 
the Budget does not have authority to reject a proposition appealed 
to him concerning a paving project in a city, but may make modifica
tions in the plans, specifications or contract. 
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March 11, 1929. Director of the Budget: You have requested our 
opinion concerning your authority under the provisions of Section 357 of 
the Code, 1927, in reference to appeals to the director of the budget on 
contracts for public improvements contemplated by municipalities of this 
state; in particular, whether or not the director of the budget may reject 
entirely the contemplated improvement, or whether he has authority 
only to recommend modifications therein. Section 357, to which you 
refer, is in part as follows: 

"At such hearing, the appellants and any other interested person may 
appear and be heard. The director shall examine, with the aid of com
petent assistants, the entire record, and if the director shall find that 
the plans and specifications and form of contract are suitable for the 
improvement proposed and that It is for the best interests of the mu
nicipality and that such improvements can be made within the estimates 
therefor, the director shall approve the same. Otherwise the director 
shall recommend such modifications of the plans, specifications, or con
tract as in his judgment shall be for the public benefit, and if such modi
cations are so made, the director shall approve the same." 

A reading of this statute, in our opinion, discloses but one alternative 
for the director of the budget in case he does not approve the plans and 
specifications, or finds that it is for the best interests of the municipality, 
and that is to make such modification therein as shall in his judgment 
be necessary for the best interests of the municipality. He cannot reject 
the proposition entirely. 

BOARD OF SUPERVISORS-CONTRACTS FOR ROAD MACHINERY: 
No statute which requires a county board to advertise and receive bids 
for the purchase of road machinery. However, best practice is to 
advertise and receive bids. 
March 12, 1929. County Attorney, Atlantic, Iowa: We acknowledge re

ceipt of your request for an opinion of this department on the following 
question: 

The board of supervisors of Cass County, Iowa, are contemplating a 
purchase of eight or nine thousand dollars worth of road machinery. 
The supervisors want to know whether or not, under the statutes, it is 
necessary to advertise and let this contract at a public letting. 

We beg to advise that we find no statute which would require the ad
vertising for bids. The contracts, however, must be made in good faith 
and for a reasonable price. We might advise that it is also the usual 
practice, where contracts of this kind are made, for the board to secure 
bids from more than one party so as to insure a fair price. 

COUNTY RECORDER-RECORDING LEASE: Lease containing chattel 
mortgage clause may be filed with recorder in accordance with Sections 
10017 and 10018. 
March 14, 1929. County Attorney, Muscatine, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Can a lease containing a chattel mortgage clause be filed in accordance 
with the provisions of Section 10017 upon payment of a twenty-five 
cent fee? 

Under Section 10015, Code of Iowa, 1927, no sale or mortgage of per
sonal property where the vendor or mortgagor retains actual possession 
of said property is valid against existing creditors or subsequent pur-
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chasers without notice, unless the same is acknowledged and recorded or 
filed. 

Under Section 10016, Code of Iowa, 1927, no lease, etc., wherein the 
transfer of title of ownership depends upon a condition is valid against 
existing creditors or subsequent purchasers without notice, unless the 
same be duly acknowledged, recorded, or filed. 

Under Section 10017, Code of Iowa, 1927, the instrument, or a true 
copy thereof, which amount to a conditional sale or a chattel mortgage 
may be filed with the county recorder. 

It would appear from reading these sections that a farm lease which 
contains a chattel mortgage clause and which has been duly acknowledged 
in the same manner as instruments conveying real estate can be filed with 
the county recorder in accordance with the provisions of Section 10017, 
and the recorder shall upon receipt of such instrument issue a receipt in 
accordance with the provisions of Section 10018'. And the recorder may 
collect a fee of twenty-five cents for each such instrument filed in ac
cordance with the provisions of Section 10031, Paragraph 1, Code of Iowa, 
1927. 

CITI,ES AND TOWNS: Vacancies in nomination at a city election may 
be filled, under the provisions of Sections 655-a11, -12, Code of 1927, 
after the time for filing nomination papers has expired. 
March 16, 1929. City Attorney, Independence, Iowa: I wish to ac

knowledge receipt of .your inquiry as to whether nominations for an 
office at your coming city election on a ticket called the "Republican 
Ticket" may be received by the clerk as legal nominations for the offices 
represented on this ticket. It appears that the caucus of the party was 
not held until after the fifteen day period for filing nominations, under 
the provisions of Section 655-a14 of the Code, 1927. The caucus nominated 
a ticket and also authorized the chairman and secretary to make nom
inations to supply vacancies on the ticket. The city clerk refused to 
accept the nominations made at the caucus and the chairman and secre
tary then certified the same names as nominated to fill vacancies. This 
certificate was refused as being insufficient, but was immediately cor
rected and as far as the form of the certificate is concerned it is now 
sufficient. 

Sections 655-a11 'and 655-a12 of the Code, 1927, whrch were formerly 
Section 1102, Code 18'97, provides for the filling of vacancies in nomina
tions. The provisions of Section 655-a12 are as follows: 

"If a candidate named under this chapter declines a nomination, or 
dies before election day, or should any certificate of nomination be held 
insufficient or inoperative by the officer with whom it is required to be 
filed, or in case any objection made to any certificate of nomination, or 
to the eligibility of any candidate therein named, is sustained by the 
board appointed to determine· such questions, the vacancy or vacancies 
thus occasioned may be filled by the convention or caucus, or in such 
manner as such convention or caucus has previously provided." 

The provisions of Sections 1102 and 1104, Code, 1897, which are now the 
sections hereinbefore referred to, Code of 1927, were construed by our 
supreme court in Reese vs. Hogan, 117 Iowa, 603, under the facts identical 
with those presented by you, except that in the cited case the nomination 
was for a county office. It was contended in the cited case that the 
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nominations could not be made after the time for filing, as provided in 
Section 1104. The court held in substance that the county auditor could 
determine that a, certificate was not filed in time and that this determi
nation created a vacancy which could be filled under the provisions of 
Section 1102, even after the time for filing nominations had expired. 

Under the authority of the decision referred to and the statutes above 
quoted, we are of the opinion that the nominations you refer to should 
be accepted by the city clerk, and are legal. 

l!'ISH AND GAME-PROTECTION FUND-ALGAE: The F"ish and Game 
Department may treat any of the state waters of the state and pay the 
cost thereof out of the state fish and game protection fund, if the 
treatment is for the purpose of protecting and preserving the fish in 
said waters. 

March 18, 1929. State Game Wm·den: We acknowledge receipt of your 
letter of March 14, 1929, requesting an opinion of this department on 
the following question: 

Has the State Fish and Game Department authority to expend any of 
its funds for the treatment of state waters for the removal of algae? 

Section 1717, Code of 1927, so far as is material to the question, pro
vides in substance as follows: Out of the state fish and game protection 
fund, among other authorized expenditures, are the expenses of the 
propagation of fish and game. 

Under this section if it were necessary to destr"y algae in order to 
prote·ct and preserve the fish in state waters, the state fish and game 
protection fund could be properly used. However, these funds could not 
be used for the treatment of the water in order to destroy algae unless 
the destruction of the algae was necessary to protect and preserve the 
fish. The protection and preservation of the fish must be the primary 
reason and not the secondary reason for the treatment of the waters. 

"LEGAL RESIDENCE" DEFINED-SOLDIE'RS: "Legal residence" as 
used in Chapter 273, Code 1927, means that the soldier shall have a 
domicile within the county, that is, a residence with the intention 
of making that his home. 
March 19, 1929. County Attorney, Eagle Grove, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

What construction should be given the words "legal .residence" as 
used in Section 5385, Chapter 273, of the Code of Iowa 1927? 

Does it have the same meaning as "legal settlement" as used in Sec· 
tion 5311 of the Code of 1927, or cioes it simply mean a domicile within 
the county? 

Under date of January 17, 1929, we rendered an opinion to John E. 
Mulroney, county attorney, at Fort Dodge, Iowa, in which we held that 
the only residence required is that the one receiving relief have a domicile 
within the county, and that by domicile we meant that the soldier, his 
widow, or orphan have a residence in said county with the intention of 
making that his home. In other words, the removal of the soldier and 
his family to a county with the good faith intention of making that his 
h_ome is all that is necessary to entitle the soldier to relief. 

In that opinion we failed to mention the words "legal reRidence" as 
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used in Section 5385, Chapter 273, of the Code of Iowa, 1927. We are, 
however, of the opinion that "legal residence" as used in said section does 
not mean that the soldier shall have the legal settlement as defined in 
Section 5311 but shall have only the residence as was suggested in our 
opinion to the county attorney of Webster County under date of January 
17, 1929. 

FISH AND GAME-FEES-DEPUTY-MUNICIPAL COURT: Assistant 
and deputy game wardens are entitled to receive and collect for the 
service of process issued out of a municipal court the same fees as the 
bailiff of said court for the service of the sam·e process. The clerk of 
said court should pay the same out of fees collected. 
March 20, 1929. State Game ·warden: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 
Our deputies have brought a number of cases to trial in the municipal 

court of the City of Des Moines, and are unable to collect the fees for 
the reason that the municipal authorities claim that, under Section 10671, 
Code of 1927, they are not authorized to pay these Jees to anyone ex
cept the city treasurer. 

Is this the proper construction to be placed on Section 10671, and if so 
what procedure should be fo!lowed in order to collect the fees? 

Section 1713, Code of 1927, provides in substance, that assistant and 
deputy game wardens may serve and execute any warrant or process 
issued by any court in enforcing the provisions of Chapter 86, and that 
they shall receive the same fee therefor. 

It would, therefore, follow that where a matter is prosecuted in the 
municipal court and the process is served by a deputy game warden that 
such game warden is entitled to the same fee for the service of said 
process as would the bailiff of said court 

Under Section 10671, Code of 1927, the bailiff is authorized to retain, in 
addition to his salary, such fees as he is entitled to by law, that is, 
mileage and necessary actual expenses. The assistant or deputy game 
wardens would, in cases for violation of the game laws prosecuted in the 
municipal court, be entitled to receive such fees as the bailiff is entitled 
to .collect for the service of such process and the clerk of the municipal 
court would, therefore, be authorized to pay such fees to such assistant or 
deputy game wardens. 

DRAINAGE DISTRICTS-BONDS-INTEREST: Where drainage bonds 
have been issued in accordance with the provisions of Section 7512, 
Code 1927, interest must be paid to the maturity date of .the bonds 
notwithstanding the time when the principal and interest is paid by the 
taxpayer. 

March 20, 1929. Auditor of State: w~ acknowledge receipt of your 
letter requesting an opinion of this department on the following questions: 

"1. When bonds have been issued against a drainage district, does 
the taxpayer have the privilege of paying any or all of his assessment 
installments· in advance without paying all the interest on said install
ments up to the date they would have become due? 

"2. If the county treasurer permits the taxpayer to pay all remaining 
installments with interest to date of payment; in what manner can the 
interest accruing on outstanding bonds be taken care of?" 

You are referred to Section 7512, Code of 1927. This section provides, 
. so far as is material to the question, as follows: 
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"* * * No assessments may be paid except in the manner and at 
the times fixed by the board in the resolution authorizing the issue of 
the bonds." 

Therefore, where bonds have been issued in accordance with the pro
visions of Section 7503, Code of 1927, the taxpayer cannot pay the in
stallments in advance unless he pays all of the installments and the 
interest thereon, in accordance with the provisions of Section 7512. The 
county treasurer has no authority, where bonds have been issued, to 
accept advance payments of installments under any conditions. If the 
county treasurer should accept advance payments of the installments and 
interest only to the date the advance payment was made, the county 
treasurer would be liable on his bond for any deficiency in the interest. 

SCHOOLS AND SCHOOL DISTRICTS: Rule automatically suspending 
pupil failing to pass in two subjects unreasonable. 
March 20, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter requesting the opinion of this department 
upon the validity of the following rule adopted by a school board: 

"After a pupil has been in the Carroll, Iowa, high school two semesters 
and during the third or any subsequent semester fails to pass in at 
least two subjects, the pupil is to be automatically suspended from high 
school for the ·following semester. The pupil may re-enter high school 
after one semester has elapsed. If the failure of the pupil is due to 
absence over which the pupil has no control, the pupil is not to be dis
missed in this case." 

We do not believe that this rule is enforceable for the reason that it is 
unreasonable, makes no allowance for the conditions affecting the 
scholastic standing except that of absence beyond the pupil's control, 
and is automatic in its olleration, making no differentiation for conditions 
except the above. W'e are thoroughly in sympathy with the evil sought 
to be reached by this rule but believe that the action should be taken in 
individual cases under the general discretion of the board rather than 
by a rule of this sort. The board has the power to suspend any pupil 
when his presence is detrimental to the best interests of the school. Under 
this power the board may reach the evil under consideration. 

COUNTY FUNDS-EMERGENCY TAX-BRIDGES: County may antici
pate revenues of bridge fund for emergency expenditures due to wash
out of bridges caused by floods, etc. 
March 22, 1929. County Attorney, Sidney, Iowa: You have requested 

the opinion of this department upon the question of whether the county 
board of supervisors may issue warrants against the county bridge fund 
after said fund is depleted, said warrants to be anticipatory of the future 
revenues for said fund, because of the recent emergencies caused by the 
washing out of bridges in your county. You state that the estimated 
cost of re-building the bridges which have been washed out will exceed 
$00,000.00 and that the current funds are quite inadequate to pay the cost 
of such re-building. 

The only law in this state which prohibits the anticipation of revenues 
by the issuance of warrants against a fund which is exhausted, is Section 
5258 of the Code, 1927. It provides that it shall be unlawful for any 
county, or for any officer thereof, to issue any warrant which will result 
during said year in an expenditure from any county fund in excess of an 
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amount equal to the collectible revenues in said fund for said year, plus 
any unexpended balance in said fund for any previous year. However, 
Section 5259 contains exceptions to this general restriction, and the first 
sub-division thereof provides that the limitation shall not apply to "ex
penditures for bridges or buildings destroyed by fire or flood or other 
extraordinary casualty." 

We are therefore of the opinion that your county could issue warrants 
against the bridge fund which will re·sult in an expenditure from said 
fund in excess of the amount of collectible revenues for the year, plus any 
balances which may remain in said fund because of the emergency which 
you described in your letter. 

You are further advised that the matter of the issuance of warrants 
anticipating the revenues for your bridge fund because of the emergency, 
need not be submitted to the budget director for his approval. You are 
also advised that we believe you have followed the proper procedure as 
outlined in your letter of March 21st to us, and that you have properly 
computed the debt limitation of your county. 

INSANE-COMMITMENT-COSTS: An insane person or those re
sponsible for his support are not liable .for the costs in connection with 
the hearing before the insane commission. 
March 22, 1929. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Is an insane person or those responsible for his support liable for the 
costs in connection with the hearing before the insane commission and 
his commitment? 

Section 3595, Code of ~927, provides as follows: 

"Personal liability. Insane persons and persons legally liable for their 
support shall remain liable for the support of such insane. The county 
auditor, subject to the direction of the board of supervisors, shall en
force the obligation herein created as to all sums advanced by the· county." 

In order for an insane person or those legally responsible for his support 
to be liable for the costs in connection with the hearing before the insane 
commission and in connection with his commitment, we must find some 
statute which imposes such liability. We find no such statute. 

It would appear from reading Section 3595, above quoted, that the 
insane person and persons legally liable for the insane's support are made 
liable for the support of said insane. This, in our opinion does not make 
the insane person and persons legally liable for their support liable for 
the costs in connection with the adjudication and commitment. 

BOARD OF CONTROL-APPROPRIATIONS: Where there is a balance 
remaining at the end of the biennium, in the appropriation for the 
Board of Control, not certified to the auditor, the auditor may carry 
forward balance to the current appropriations account. 
March 2.3, 1929. Auditor of State: We acknowledge receipt of your 

request for an opinion of this department on the following question: 

"It is provided in Chapter 275-58-42 G. A., 'No obligation of any kind, 
whatsoever, shall be incurred or created subsequent to June 30, 1929, 
against any appropriation made by this act, unless otherwise specifically 
provided by law, and on June 30, 1929, it shall be the duty of the head 
of each department, board or commission, receiving appropriations under 
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the provisions of this act, to file with the Auditor of State a list of all 
expenditures for which warrants have not been drawn.'" 

"In connection with the appropriations for the use of the Board of 
Control of State Institutions is there a reversion at the end of the bi
ennium of any unexpended balance remaining in their appropriation?" 

Section 294, Code of 1927, provides as follows: 
"Exception. The four preceding sections shall not apply to any appro

priation for any purpose connected with the operation of any state insti
tution under the control of the State Board of Control of State Institu
tions, unless that board shall certify to the said council that an unex
pended balance of such appropriation will not be needed." 

Section 59 of Chapter 275, referred to above, provides so far as is 
material to the question as follows: 

"Except where otherwise specifically provided by law, * * *." 
We .are of the opinion that under Section 294, Code of 1927, there is 

no reversion to the general fund of the state of any expended balance 
remaining in any appropriation made for the use of the Board of Control 
of State Institutions unless the board certifies that balance is not needed. 
This being true, we are of the opinion that the Auditor of State, in order 
to simplify bookkeeping, could carry forward the unexpended balance of 
an appropriation made for the Board of Control to the current ap
propriations account. 

COUNTIES-BUILDING: A building used to store road machinery and 
equipment destroyed by fire can be rebuilt by the use of the county 
general fund, and not the road or bridge fund. 
March 23, 1929. County Attorney, Charles City, Iowa: We acknowledge 

receipt of your request for an opinion on the following proposition: 
"Our county owns and maintains a machine shed in which are kept 

certain road machinery and also certain materials and machinery for 
use on county bridge work. This building was damaged by fire and the 
county board of supervisors authorized the repair of the building. They 
have allowed a claim of some $600.00 as a repair bill and the question 
now arises whether the warrant in payment of such bill shall be drawn 
on the road fund, bridge fund or general fund. I might add that the 
building was not insured so that no proceeds were received by virtue 
of any insurance policy that might be applied toward paying such repair 
bill." 

There is no provision in the statute in regard to the payment for repairs 
on a building such as the one described in your request, and in the absence 
of statutory authority the general county fund must be ·used. 

CEMETERIES-TOWNSHIPS: A township may accept cemetery prop
erty as a gift and a cemetery devoted to "general public use" may 
receive benefit of tax money authorized under the provisions of Sec
tion 5562. 
March 23, 1929. Auditor of State: We acknowledge receipt of your 

request ·for an opinion on the following proposition: 
"Section 5562 provides a one mill levy to improve and maintain any 

cemetery· not owned by the township, provided the same is devoted to 
general public use. 

"What would a cemetery association have to do to get the township 
to help maintain the cemetery or take it over and maintain it? Also, 
is a cemetery association that sells lots to the public considered a public 
cemetery?" 

Section 5559, Code of Iowa, 1927, authorizes a civil township to receive 
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money or property by gift or otherwise for cemetery purposes. If it is 
desired that the cemetery in question become a township cemetery the 
property should be conveyed as a gift to the township for use as a 
cemetery, under the provisions of the statute referred to. 

In order to obtain the tax money authorized under the provisions of 
Section 5562 it is necessary that the cemetery "is devoted to general 
public use." In other words, public burials must be permitted in the 
cemetery irrespective of any religious or fraternal affiliations, or other 
distinctions. 

Lots may be sold to the public indiscriminately by such an association. 

EXECUTIVE COUNCIL: License issued by the Executive Council for 
the construction of a dam may be cancelled upon tender of the permit 
by the holder thereof. 
March 25, 1929. Executive Council: We acknowledge receipt of your 

request for an opinion on the following proposition: 
It appears that the Iowa Railway and Light Corporation made appli

cation, under the provisions of Chapter 363, Code of 1927, for a permit 
to erect a dam in the Cedar :River near Rochester, Iowa. Pursuant to 
this application a permit was issued to the corporation but no rights 
have ever been exercised, and an annual inspection and license fee of 
$2,375.00 has been entered against the project. The company now desires 
to surrender their permit and have the same cancelled and be relieved 
from the inspection and license fee heretofore referred to. 

Under the provisions of the chapter referred to certain procedure is 
required by the Executive Council necessitating some expense before a 
permit is issued. Section 7792, Code of Iowa, 1927, provides for the rev
ocation or a forfeiture of a permit, in the event the permit holder does 
not begin construction or the improvement within one year from the 
date the permit was granted. There is no other provision in the statute 
with reference to the cancellation or revocation of a permit. 

We are of the opinion, however, that the Executive Council may cancel 
the permit upon application from the permit holder and a tender of the 
permit issued. 

COUNTIES-MINORS-INDliGiENT PERSONS: Under Section 4005, 
Code 19'27, complaint may be filed in the county where the minor is 
found and not necessarily in the county of legal settlement. 
March 29, 1929. County Attorney, Newton, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the fol
lowing question: 

Under Chapter 199 of the Code of 1927 what county is the proper 
county in which the complaint, provided for therein, should be filed, that 
is, should it be the county in which person has a legal settlement or the 
county in which said person is now residing? 

In the first place, Chapter 199 of the Code of 1927 applies only to 
complaints filed by adult persons in the office of the clerk of the juvenile 
court for medical and surgical treatment of indigent minors and does not 
apply to adults. 

The complaint, under Section 4005 of said Chapter, may be filed in the 
county where the indigent minor is residing. There is no requirement in 
the chapter that the complaint be filed in the county where the indigent 
minor has a legal settlement. 
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Medical services and surgical treatment for adult persons are taken 
care of in the same manner as is the support of poor persons. 

COUNTY PRIMARY ROAD BOND REDEMPTION AND INTER.EST 
FUND-BONDS-PREMIUMS-TRANSFER: After the effective date 
of the Shaff Law funds in the county primary road bond redemption 
and interest .fund, which were derived from the special levy to take 
care of interest, may be transferred to the county general fund, but 
premium received from the sale of county primary road bonds cannot 
be transferred, same being a part of the principal. 

March 29, 1929. Auditor of State: We acknowledge receipt of your 
letter requesting an opinion of this department on the following question: 

A county, under the old county allotment plan of improvement of the 
primary roads of the state, issued some $700,000.00 worth of county bonds. 
A tax levy was made to pay the interest on such bonds and the county 
was allotted from the primary road fund the sum of $50,000.00 with which 
to pay the principal of said bonds. Some of the bonds issued were at a 
later date re-funded by issuing funding bonds therefor. On the re-issue 
a premium of $3,725.00 was received. In July, 1927, the Shaff Law took 
effect and under it both the interest and principal on county primary 
road bonds was to be paid out of the primary road fund. The county 
had in its county primary road bond redemption and interest fund a 
balance on hand which included the $3,725.00 premium. The county then 
made a transfer of all of this fund, including this premium, to the 
county general fund on the theory that this fund was a dead fund. 

The question is, was all or a part of this fund a dead fund and could 
the county board properly transfer all of it to the county general fund 
including the premium received from the balance of the funding bonds? 

Section 5289, Chapter 266, Code of 1927, provides as follows: 
"Balance to general fund. The board of supervisors may, by resolu

tion, transfer to the general fund any excess remaining from the pro
ceeds of a county bond issue voted by the people, after the full comple
tion of the purposes thereof." 

We are of the opinion that after Chapter 101, Acts of the Forty-second 
General Assembly, now Chapter 241-b1 Code of Iowa, 1927, Section 4755-b4 
of said chapter took effect, to-wit, July 4, 1927, that any monies remaining 
in the county primary road bond and interest redemption fund, which 
were the proceeds of a tax levy made by a county for the purpose of paying 
interest on county primary road bonds would no longer be needed by the 
county for such purpose and could, under the provisions of Section 5289, 
Code of 1927, above set out, be transferred by the board of supervisors 
of such county to the county general .fund. 

We are of the opinion that any money received by the county from the 
sale of county primary road bonds could not, under the provisions of 
Section 528'9 or any other provision, be transferred by the board of 
supervisors to the county general fund if at the time the Shaff Law took 
effect, now Chapter 241-bl of the Code of Iowa, 1927, there were any 
bonds outstanding. 

We are also of the opinion that the premium received ·from the sale 
of county primary road bonds or from the sale of funding bonds is a part 
of the receipts from the sale of such bonds and that such premium can 
only be used for the same purposes for which the proceeds of the bonds 
can be used, and that the board of supervisors, under Section 5289, Code 
of Iowa, 1927, has no power or authority to transfer such money from 
the county primary road bond redemption fund to the county general fund. 
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FISH AND GAME-AFFIDAVIT-CLOSED SEASON: Under Section 
1676-a2, Code 1927, the person has the right to file an affidavit at any 
time within ten days after the receipt by him of wild game or animals, 
even though this exceeded the ten day limit directly following the 
close of the season and the filing of such affidavit would be a good 
defense. 
March 29, 1929. State Game Warden: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

"Section 1766-a2, subsection 2, provides that during the first ten days 
next following the commencement of the closed season or the receipt 
by him of said articles he filed an affidavit in the office of the county 
auditor of the county wherein he keeps such articles, giving a list or in
ventory of them, stating when and from whom he acquired them or 
when he himself trapped or took them and giving a description of the 
premises where he keeps them. 

"Is it your opinion that an individual would have the right to file an 
affidavit at any time within ten days after the receipt by him of furs 
in possession, even though this exceeded the ten day limit directly fol
lowing the close of the season?" 

We are of the opinion that under the above section the person would 
have a right to file an affidavit at any time within ten days after the 
receipt by him of furs in possession, even though this exceeded the ten 
day limit directly following the close of the season, and that the filing of 
such affidavit would be a good defense within the meaning of Section 
1766-A2; provided, however, that the furs were lawfully received in 
possession of such person. In other words, if the furs were not lawfully 
received in possession by such person the filing of an affidavit would be 
of no avail. 

SCHOOLS AND SCHOOL DISTRICTS-ELECTIONS: Electors may vote 
by absent voter's ballot; all qualified electors may vote at school 
election. 
April 1, 1929. Superintendent of Public Instruction: This will acknowl

edge receipt of your letter of recent date in which you request the opinion 
of this department upon the following propositions: 

"1. Under what, i.f any, conditions may legally qualified electors who 
are too ill to go. to the polls, vote at school elections: 

(a) For school directors. 
(b) On the question of bonding the school district to build a school

house? 
"2. Under what circumstances may legally qualified electors neces

sarily absent from the school district on election day make use of the 
absent voters law to cast their ballots on (a) and (b) of Question 1? 

"3. Are teachers regularly employed in the school district for the 
school year and who have been residents of the state six months, of the 
county sixty days, and of the school district ten days prior to the school 
election, eligible to vote at school elections as indicated in (a) and (b) 
of Question 1? 

"4. Are hired hands and hired girls employed in the school district, 
who have resided in the state six months, in the county sixty days, and 
in the school district ten days prior to the election, eligible to vote in 
school elections as indicated in (a) and (b) of Question 1 ?" 

It is specifically provided by the Code that the absent voter's law shall 
apply to any election held in any independent town, city, or consolidated 
school district, and that any voter absent from the district because of 
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business or on account of illness or physical disability, unable to attend 
the polls, may vote by such ballot. Section 927, Code of Iowa, 1927. 

The secretary of the school board is the officer charged with the duty 
of printing and distributing the ballots. Section 929 of the Code. 

In reply to your questions 3 and 4, we shall say that this is purely a 
question of fact. Any person residing in the district who intends that 
that shall be his voting residence shall be entitled to vote. No one can 
judge what this intention is but it is to be drawn by the acts of the 
parties. The general rule is that a person who is present in the com
munity and who has or expresses no intention to remove therefrom is 
entitled to a vote. 

TAXATION-MINERAL RIGHTS-:vtiNES: Mines in operation are tax
able in real estate. There is no provision authorizing the taxation of 
mineral rights separate and distinct from the re:.1l estate to which the 
mineral belongs. 
April 1, 1929. County Attorney, F01·t Dodge, Iowa: We acknowledge 

receipt of your favor of the 27th ult. in which you request our opinion 
on the following proposition: 

"Some of the county assessors have been to see me in regard to a 
demand which has been made upon them that they assess for purposes 
of taxation certain mineral rights, which rights are owned by the Litch· 
field heirs and assigns. 

"I would like to receive an opinion from you in regard to whether or 
not the assessors should not assess these mineral rights for the pur
poses of taxation?" 

You do not state in what manner the mineral rights referred to are 
held. The general rule is stated in 37 Cyc. 775, wherein it is said: 

"Mines in operation are taxable as real estate." 
There is no statute in this state authorizing the taxation of mineral 

rights separate and distinct from the real estate to which the mineral 
belongs; and while there are no opinions of our supreme court, we do 
not believe the mineral rights reserved and that are not being operated 
as mines can be taxed separately. We know of one case in the district 
court where an effort was made to tax mineral rights, but the court held 
against the assessment. It would seem to be almost an impossibility to 
fix any value on minerals reserved. These questions, however, are without 
precedent in this state, and if you believe the assessment can be sus
tained the case might be tried out on that theory and the law finally 
established. 

BARBERS-DEPARTMENT OF HEALTH: No prohibition against 
bona fide apprentice from working in . this state more than two years. 
April 2, 1929. Commissioner of Health: Replying to your request of 

March 14, 1929, relative to bona fide apprentices in barbering, which is 
as follows: 

"A question has arisen with reference to who may be a bona fide 
apprentice in barbering as referred to in paragraph 2 of Section 2585-b12, 
Code of Iowa 1927. It is contended that a person who has been engaged 
in barbering for a period of more than two years is not entitled to be
come a bona fide apprentice in the State of Iowa as provided for in 
paragraph 2, Section 2585-b12, Code of Iowa, 1927-with the idea of 
taking the examination before the Board of Barbering Examiners on the 
completion of the period of apprenticeship two years later. 
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"Personally I feel that we have no right to prohibit anyone from be
coming an apprentice in barbering so long as that person becomes a 
bona fide apprentice under the meaning of the section referred to and 
who of course otherwise complies with the law pertaining to such. Shall 
be pleased to have an opinion." 
we would say that we concur in the expression of opinion by you that 
there is no authority to prohibit a bona fide apprentice who complies 
with the law from working in this iiltate for the reasons that Section 
2585-b12, paragraph 2 specifically exempts apprentices who are in good 
faith pursuing the study of barbering under the direct supervision of a 
licensed barber. The fact that the apprentice had been engaged in bar
bering for more than two years would not prohibit his working as an 
apprentice, under the present statutes. 

BOARD OF HEALTH-COUNTIES-TOWNSHIPS: Where investigation 
ordered by township board of health, county liable for payment. 
April 2, 1929. County Attorney, Charles City, Iowa: In reply to your 

request of February 16, 1929, which is as follows: 
"Section 2237 of the 1927 Code provides in part as follows: In case of 

sickness where no physician is in attendance, the health officer shall 
investigate the character of such sickness and report his findings to the 
local board. 

"I would like the opinion of your department based upon the follow
ing facts. The township trustees acting as a local board of health were 
informed that a resident of the township refused to call a physician to 
investigate the character of the sickness of his child. The board be
lieved from the information at hand that the sickness might be scarlet 
fever and therefore contagious. Relying upon such information they re
quested their health officer of the township, who is a physician, to call 
at this residence and investigate the sickness. Such investigation was 
made by him and the question now arises who is to pay the charge made 
by such physician for the call. The father of the boy who was ill is well 
able to pay the physician's charges but refuses· to do so for the reason 
that he did not request the physician to call. 

"Kindly advise me as to whether the township or the county is liable 
for this expense and in either event from which fund it shall be paid." 

we would say that while the statute does not provide for a matter of 
the character such as you state in your request, it is our opinion that the 
cost of an investigation would have to be paid by the county the same as 
provided in Section 2274. However, j,f any treatment was given this child 
and the parents were financially able to pay for the same then the parents 
should be required to pay the charges but in view of the fact that this 
was merely an investigation, it would undoubtedly be a proper charge 
against the county. 

EXEMPTION-TAXATION: Soldier's widow entitled to apply exemp
tion on life estate. 
April 2, 1929. County Attorney, Osage, Iowa.- In reply to your request 

of March 19, 1929, which is as follows: 

"Would be pleased to have an answer to the question below relating to 
soldier's widow's exemption from taxation. Code Section 6(}46 provides 
that property of such is exempt. I judge that a life estate is not property, 
as the term is there used, being less than a freehold; but would the 
fact of the general rule being that a life tenant is liable for the pay
ment of taxes, justify the exemption? 

"1. Is a soldier's widow, owning money and credits, and also a life 
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estate in certain real estate, entitled to tax exemption as provided by 
Section 6946 on the real estate?" 
we would say that a soldier's widow, having a life estate on which she 
would be liable for taxes, would be entitled to exemption therefor. 

LOCAL BOARD OF HEALTH-TOWNSHIP T:RUSTEES: Local health 
physician entitled to be paid by the county for his services in connec
tion with the inspection of schools or public buildings within the 
jurisdiction of the local board of health. He is not, however, entitled 
to be paid for the administration of antitoxin or the cost of the same 
to pupils or other persons. 
April 4, 1929. Oounty Attorney, Carroll, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following questions: 

1. A board of township trustees, acting as a local board of health, 
ordered the health physician in the township to fumigate a private 
school in the township, which private school was attended by a large 
number of the children living in said township. Should the bill of the 
health physician be allowed by the county or who is responsible for the 
same? 

2. Another local board of health ordered the health physician and 
two others to inspect private schools for diphtheria. It also appears that 
they ordered the physician to give antitoxin for diphtheria to a number 
of pupils. The physicians have filed bills, duly approved by the local 
board of health, for their services in inspecting the schools and also for 
the expense of the antitoxin and materials used in its administration. 
Should these bills be paid by the county? 

1. 
Section 2237, Chapter 107, Code of 1927, makes it the duty of the health 

officer to at least twice a year, or oftener if necessary, inspect schools, 
public buildings and public utilities within the jurisdiction of the local 
board of health, and after such inspection it is the duty of such officer 
to recommend to the local board of health the necessary measures to be 
taken by it for the maintenance of such schools, public buildings and 
public utilities in a sanitary condition. 

Under the above section the health officer would be entitled to be paid 
by the county for his services in connection with the inspection of any 
school or public buildings within the jurisdiction of the local board of 
health, and this would include his services in supervising the fumigation 
of such building or buildings. He would not, however, be entitled to 
collect for any materials furnished for the fumigation of said building or 
buildings. Such expense must be borne by the school board or property 
owner. 

If upon the inspection the health officer reports and recommends to 
the local board of health that a school building or other public building 
should be fumigated then the local board may, under the statutes, order 
the school board or property owner to have the school building or other 
building fumigated and if the school board or property owner should 
fail to comply with the order, then if the conditions warranted the local 
board of health might close tile school or other building until such time 
as its order was properly complied with. 

2. 
With respect to your second question we do not find any authority in 
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the statute which would authorize a local board of health to require the 
health physician to administer antitoxin for diphtheria or any other disease 
to any pupil who might be attending school within the limits and juris
diction of the local board of health. There being no authority for the 
administration of antitoxin to any pupil, any order which the local board 
of health might make to the health physician with respect to the same 
would be of no avail, and any claim which the health physician might 
have for his services and any antitoxin administered to the pupils of the 
school, would not be such a claim as the county would be liable for. If 
the antitoxin was administered by the health physician at the request 
or upon the consent of the parent, the health physician would have to 
look to the pupil's parents for his pay for such services and could not 
collect from the county. 

Of course, as stated in section one (1) hereof, the expenses of the 
health physician in connection with the inspection of a school would be 
one for which the county would be liable. 

TAXATION-TELEGRAPH AND TELEPHONE COMPANIES: Capital 
stock in such companies is assessed as moneys and credits, but it is 
not assessable und'er the provisions of Chapter 336, Code, 1927. 
April 4, 1929. County Attorney, Clarinda, Iowa: We acknowledge re

ceipt of your request for an opinion on the following proposition: 
"The question has arisen in this county of the right of an assessor to 

assess stock that is owned by telegraph and telephone companies. The 
assessor takes the stand that it should be assessed as other monies and 
credits and the stock is sold with the understanding that it is not tax
able." 

Answering this inquiry we wish to refer you to the provisions of 
Chapter 336 of the Code, 1927, in regard to the assessment and taxation 
of telegraph and telephone companies. Section 7034 thereof in regard to 
the assessment provides: 

"* * *; and the property so included in said assessment shall not 
be taxed in any other manner than as provided in this chapter and 
Section 6944, subsection 20." 

Section 7031 of said chapter requires a statement to be filed by the 
telegraph and telephone companies containing the following information: 

."8. The total capital stock of said company. 
"9. The number of shares of capital stock issued and outstanding, 

and the par or face value of each share. 
"10. The market value of such shares of stock on the first day of 

January next preceding, and if such shares have no market value, the 
actual value thereof." 

Thus it appears that the assessment of the companies takes into con
sideration the capital stock of the company. Then, too, we wish to call 
your attention to the provisions of Section 6944, Code, 1927, specifying 
the classes of property that shall be exempt from taxation. Subsection 
2.0 thereof provides: 

"Capital stock of utility companies. The shares of capital stock of 
telegraph and telephone companies, freight line and equipment com
panies, transmission line companies as defined in Section 7089, express 
companies, corporations engaged in merchandising as defined in Section 
6971, domestic corporations engaged in manufacturing as defined in Sec
tion 6975, and corporations not organized for pecuniary profit." 
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Under the provisions of the statute above referred to, we are of the 
opinion that the capital stock of this company should not be assessed as 
moneys and credits, but is assessable under the provisions of Chapter 
336, supra. 

TAXATION-COSTS OF APPEAL: A county that is not a party to an 
action on an appeal from the city council acting as a board of review 
could not legally pay any part of the costs incurred in such proceed
ings. 
April 4, 1929. County Attorney, Orange City, Iowa: We acknowledge 

receipt of your request for an opinion on the following propos! tion: 

"A taxpayer appeals from the action of a city board of review in rais
ing his tax assessment on real property. Judgment in district court 
is rendered against the board of review including judgment for costs. 
The city council which acted as a board of review in the instant case 
now asks that the county pay half of the costs in that the board of 
review was acting for the county as well as the city. Kindly let me 
have your opinion as to this matter." 

We are of the. opinion that since the county or the board of supervisors 
were not a party to the action and as no costs were assessed against them, 
they could not legally pay any of the costs from county funds. 

SHERIFF: Deputy sheriffs may execute a sheriff's deed under the 
provisions of Section 5242, Code, 1927, and a deed executed by a deputy 
would be presumed to have been executed under the provisions of 
said section. · 
April 4, 1929. County Attorney, R:ed Oak, Iowa: We acknowledge re

ceipt of your request for an opinion in substance as to whether a deputy 
sheriff may execute a sheriff's deed. In this connection we call attention 
to the provisions of the following statute, Section 11743, Code, 1927, which 
authorizes the sheriff to execute a deed to the purchaser of property at 
an execution sale: 

"If the property sold is not subject to redemption, the sheriff must 
execute a deed therefor to the purchaser; but, if subject to redemption, 
a certificate, containing a description of the property and the amount 
of money paid by such purchaser, and stating that, unless redemption 
is made within one year thereafter, according to law, he or his heirs or 
assigns will be entitled to a deed for the same." 

Section 5242, Code, 1927, in regard to the powers and duties of deputies 
in part reads as follows: 

"Each deputy, assistant, and clerk shall perform such duties as may 
be assigned to him or her by the officer making the appointment, and dur
ing the absence or disability of his principal, the deputy or deputies 
shall perform the duties of such principal, * * *." 

In Carr vs. Hunt, 14 Iowa, 206, an action was brought to set aside a 
sheriff's deed that was executed by the deputy. In the opinion the court 
said: 

"That the sheriff's deed was executed by the deputy of the sheriff is 
no cause for setting it aside, at the expense of the defendant, in execution. 
And then, if the deed was set aside, the judgment or decree and sale 
would remain. If the ·sale was valid, to set aside the deed would accom
plish no particular good." 

This is the only case in Iowa that we are able to find bearing upon the 
question submitted. The supreme court of Michigan, however, passed 
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upon this question under statutes similar to our own, except that the 
deed in question was executed by a deputy auditor acting for the auditor, 
who was authorized to execute the same under the statutes of that state. 
The Michigan statutes also provided that a deputy might execute tho 
duties of his principal's office during the sickness or absence of the auditor 
general. The court said that the presumption is that it was necessary 
for the deputy to act and sustained the validity of the deed. 

Drennan v. Herzog, 23 N. W. {Mich.) 170; 
Fells v. Ba1'b0U1', 24 N. W. (Mich) 672. 

There are cases in other jurisdictions holding that a sheriff may cause 
a deed to be executed by one of his legally qualified deputies, and when 
so made that it has the same validity as though made and attested by 
the sheriff. 

Kellar v. Blanchm·d, 21 L. A. Ann., 38; 
Mills v. Turkey, 83 Am. Dec., 74; 
Haines v. Lindsey, 19 Am. Dec. 586. 

It has also been held that a deputy treasurer has authority to execute 
a tax deed required by the statute to be executed by the treasurer. 

Huber v. B1·own, 107 Pac. _(Wash.) 850. 
Under the provisions of our statute and the decisions above referred to, 

we are of the opinion that the courts would presume that a deed executed 
by the deputy was executed lawfully, under the provisions of Section 
5242, supra, and it would have the same force and effect as though ex
ecuted by the sheriff. 

TAXATION-EDUCATIONAL INSTITUTIONS: A college which is the 
legal owner of land on January 1st is entitled to have it exempted 
from taxation, and the county auditor can correct an error in the tax 
list any time until the tax is paid. 
April 5, 1929. Oounty Attorney, Sidney, Iowa: This will acknowledge 

receipt of your favor in which you inquire concerning the assessment and 
taxation of certain real estate in your county. It appears that this real 
estate was deeded to Tabor College so long as the institution continued 
as a college; that last spring action was started by certain property 
owners who had deede-d their land to the college in this manner, who 
were successful 'in having the land deeded back to them. This occurred 
in September and December, 1928. The county auditor has J.l-OW placed the 
land on the tax list and is attempting to r_ecover the taxes for the year 
192-8 from the owners to whom the college was compelled to reconvey. 
You inquire whether this action is proper. You do not state the nature 
of the action or the form of the decree entered by the court requiring 
the reconveyance of this land. This might be of some importance in 
determining this question. 

Under the provisions of Section 7149, Code, 1927, the county auditor 
would have authority to correct any error in the assessment or tax list. 
Thus, if under the decree of the court the college had ceased to function 
and the individuals in question were entitled to a reconveyance of their 
property as of January 1, 1928, the auditor could correct the tax list in 
this respect any time until the taxes were paid. (First National Bank 
vs. Anderson, 196 Iowa, 587.) If, however, the college was the legal owner 
of the land on January 1, 1928, and functioning as a college, so as to be 
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entitled to the exemption, then there was no error in the assessment of 
the property and it should not be assessed to the individuals who ob· 
tained the reconveyance thereof after January 1st, following. See also 
Iowa WesZyan College vs. Knight, 207 Iowa, 1238. 

TAXATION-APPORTIONMENT: The basis of the apportionment of 
losses, as provided for in Sections 5169.al to 5169-alO, Code 1927, should 
be on the taxable value of all property. 
April 5, 1929. Auditor of State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following question: 

"In replacement of losses as provided in Sections 5169-al to 5169-alO, 
Code 1927, should the basis of apportionment be the taxable value of all 
property including monies and credits? (Section 5169-a3.) Or in com· 
puting rate of loss; should the amount of monies and credits assessed 
be excluded? (See Sections 7163-7164, Code 1927.)" 

We are of the opinion that the basis of the apportionment should be 
on the taxable value of all property including monies and credits. 

PRIMARY ROADS-SPECIAL ELECTIONS TO ISSUE BONDS. Held 
Section 4753-alO of Code, 1927, gives board of supervisors discretionary 
power to fix election date. 
April 5, 1929. County Attorney, Creston, Iowa: We have your letter 

requesting the opinion of this department upon the question whether the 
board of supervisors of the county, when petitioned under the provisions 
of Section 4753·a10 of the Code, 1927, has any discretion as to the fixing 
of the date upon which the election for said purposes shall be held. 

You are advised that the section in question specifically provides that 
when a sufficient petition, as is required by the provisions of the section 
is filed with the board, then the board "must submit to the voters of the 
county at a general election, or at a special election called by the board 
for such purpose" the question of issuing bonds for the purpose of raising 
funds to meet the cost of improving the primary roads of the county. 

Thus is will be observed that the matter is left entirely within the 
sound discretion of the board of supervisors as to whether or not it 
will wait until the next general election to submit the question, or whether 
or not it will call a special election for such purpose. It is a matter 
resting solely within the sound discretion of the board of supervisors · 
of the county. 

SCHOOLS AND SCHOOL DISTRICTS: 
nuity system. 

May abandon pension or an· 
• 

April 5, 1929. Superintendent of Public Instruction: This will acknowl· 
edge receipt of your letter requesting the opinion of this department upon 
the question whether a school board, having once adopted a pension 
system, may abandon the same, and, if so, what shall be done with the 
funds accumulated. 

The statute, Sections 4345·7, make it optional with the board to establish 
such a pension or annuity or retirement system of the public school 
teachers of the public school system. There is nothing in the statute to 
prevent a subsequent board from abandoning such plan if it so chooses. 
In that event the funds assessed, or the monies which had been ac
cumulated, would be used for the benefit of such persons who were al· 
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ready receiving the benefits or who might thereafter be adjudged by the 
board entitled thereto. 

SCHOOLS-BANKS: School board may direct the treasurer where and 
in what amounts to deposit school funds. 
April 8, 1929. Auditor of State: This will acknowledge receipt of your 

letter in regard to the right of a school board to direct the treasurer 
where the funds of the district shall be deposited and specify the amounts. 

This question is governed by Section 4319 of the Code of Iowa, 1927, 
which provides as follows: 

"It is hereby made the duty of the treasurer of each school corpo
ration to deposit all funds in his hands as such treasurer in some bank 
or banks within the county or within five miles of its border within the 
state of Iowa, as directed by the bom·d of directors of such school corp,o
ration at interest at the rate of at least two and one-half per cent per 
annum on ninety per cent of the daily balances payable at the end of each 
month, all of which shall accrue to the benefit of the general fund of 
such school corporation." 

We are of the opinion that under the above statute, the board may 
give full and specific directions as to where and in what amounts the 
money shall be deposited. The board must designate the bank or banks 
and fix the maximum deposit in each to be made by the treasurer, but 
may go further and direct the funds or specify definite amounts to be 
deposited in a particular bank. 

SCHOOLS AND SCHOOL DISTRICTS-EL,ECTIONS: Where officers 
fail to qualify, county superintendent may call election without test
ing by court procedure the status of the directors. 
April 8, 1929. Superintendent of Public Instruction: This will acknowl

edge receipt of your letter in regard to elections in school districts where 
the officers fail to qualify, particularly, with reference to whether the 
county superintendent would have authority to call the election under 
the statute, or whether it would be necessary to institute quo warranto 
proceedings to determine the status of the board. 

We are of the opinion that the county superintendent may consider the 
offices vacant and call the election within the time prescribed by law with
out testing by quo warranto proceedings the status of the present director. 

TAXATION-DRAINAyE ASSESSMENT: Levies entered in the drain
age record but through carelessness not carried forward on the tax 
record or tax list since 1918 cannot be made a lien upon the real 
estate by subsequently placing them on the tax list, and do not be
come a lien even though they are now brought forward and placed 
on the tax list. Taxpayers who have paid such drainage assessments 
carried forward in the manner stated are entitled to refund under the 
provisions of Section 7235, Code, 1927. The county auditor and treas
urer may correct the tax list to remove the apparent lien upon the 
property. 

April 9, 1929. County Attorney, Forest City, Iowa: We acknowledge 
receipt of your favor with the additional information concerning the 
drainage assessment levy that it is now sought to enter on the tax list 
in your county. 

In your two letters we understand the facts to be substantially that 
in 1918 and 1919 the board of supervisors, acting for various drainage 
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districts, levied drainage assessments and subsequently made relevies for 
deficiencies in the original assessment; that there are also outstanding 
bonds or drainage warrants for the districts in question. The levies were 
entered in the drainage record of the district, but through carelessness 
on the part of the county treasurer the assessments in question were not 
placed on the tax records or carried unto the tax lists of the county. 

The treasurer now seeks to enter the drainage assestlments referred to 
upon the tax lists and compel the present owners of the real estate in 
question to pay the assessment. The question submitted is whether or not 
assessments referred to can now be made a lien upon the real estate and 
collected from the present owners as other taxes. 

Section 7193 of the Code, 1927, provides as follows: 

"The treasurer shall each year, upon receiving the tax list, enter upon 
the same in separate columns opposite each parcel of real estate on which 
the tax remains unpaid for any previous year, the amount of such unp~id 
tax, and unless such delinquent real estate tax is so brought forward 
and entered it shall cease to -oe a lien upon the real estate upon which 
the same was levied, or upon any other real estate of the owner. But 
to preserve such lien it shall only be necessary to enter such tax, as afore
said, opposite any tract upon which it was a lien. Any sa1e for the whole 
or any part of such delinquent tax not so entered shall be invalid." 

The section above quoted was formerly Section 1389, Code, 1897, and 
has been construed a number of times by our supreme court. In Fitzgerald 
vs. Sioux City, 125 Iowa, 396, which was a quiet title action involving the 
legality of a tax sale and the lien of certain special assessments for 
paving that were not carried forward by the county treasurer on the 
tax list, the syllabus concisely sums up the finding of the court in this 
language: 

"The special assessments by a city which have been certified to the 
county auditor, but are not "brought forward on the treasurer's books 
as required by Code, Section 1389, cease to be a lien upon the property." 

In Holleran vs. Toenningsen, 178 Iowa, 1365, the court again construed 
the provisions of Section 1389, supra, and the holding of the court is 
stated in the syllabus as follows: 

"Failure of the county treasurer to bring forward on the tax books a 
delinquent tax against real estate automatically removes the lien and 
the right to sell the property for such tax, even though in subsequent 
years the tax is brought forward. So held as to municipal assessments 
for paving." • 

Under the decisions of the court in the cases referred to and the statute 
quoted, we are of the opinion that the drainage assessments to which you 
refer are not a lien upon the real estate, even though they are now brought 
forward and placed upon the tax list. 

You also inquire in this connection whether taxpayers who have paid 
the drainage tax thus carried forward without protest can recover the 
assessment paid from the county. Section 7235, Code, 1927, provides for 
the refunding of erroneous or illegal taxes. This section has been con
strued by our supreme court in a case involving a question similar to 
the facts presented by you. I refer to Parker vs. Cochran, 64 Iowa, 757. 
At page 760 the court said: 

"We have been unable to discover any reason why the legislature 
should have made a distinction between a case where taxes have been 
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erroneously paid by a tax sale purchaser, on a sale which should not 
have been made for such taxes, because not carried forward, and one 
where the taxes themselves were illegal from their inception. In either 
case, the payment made by the tax sale purchaser is an erroneous pay
ment. In either case, the land owner is entitled to redeem before deed, 
by paying simply the taxes for which the land was properly sold, and 
penalty and interest thereon, and, in either case, the other taxes paid 
should be refundable to the purchaser from the county treasury. We 
hardly think, indeed, that it would be denied by any one that if the 
plaintiff had, before deed, redeemed from the taxes of 1876, the other 
taxes would, under the first part of the section above cited have been 
refundable as taxes erroneously paid. If this is not so, we are unable to 
see that a tax purchaser would have any remedy for such taxes, and we 
cannot think that the design was to leave him remediless. 

"Having reached the conclusion that the words 'erroneously paid,' as 
used in the first part of the section, are applicable to a payment like the 
one in question, we have to say we think that it follows that the words 
'such erroneous tax' used afterwards, must be held to mean any tax 
erroneously paid, as first provided. While the taxes in question were 
not of themselves erroneous, they became, we think, essentially such, 
so far as the attempt to make a sale thereon was concerned. '" * *" 

The statute referred to in the cited case was Section 870, Code, 1873, 
which is carried forward to Section 7235, supra. We are, therefore, of the 
opinion that taxpayers who have paid the drainage assessment under the 
circumstances stated· in your request, are entitled to a refund as provided 
by statute. 

You also inquire what should be done with the entry on the tax list of 
this drainage assessment, for the reason that it is embarrassing persons 
who have transferred their property free from liens, or who are now 
negotiating loans. While this matter could be corrected by quiet title 
action, we believe it unfair to require the taxpayers and purchasers of 
land upon which the asse,ssment referred to now appears as a cloud upon 
the title to go to this expense, and suggest that the county auditor and 
the treasurer correct the tax lists to remove the apparent lien of these 
assessments. 

SCHOOLS AND SCHOOL DISTRICTS: School district may enter into a 
contract for leasing necessary buildings for junior college; may use 
funds levied by taxation for the establishment or maintenance thereof; 
may assume and agree to pay salaries of teachers in a former insti
tution if they can qualify as teachers with certificates to receive pub
lic funds; cannot bind subsequent boards in the matter of maintaining 
buildings for junior college. 

April 10, 1929. Sup~rintendent of Public Instruction: This will ac
knowledge receipt of your letter enclosing copy of articles of agreement 
between Ellsworth College of Iowa Falls, Iowa, and Independent School 
District of Iowa Falls, Iowa, relative to a lease of the property of the 
former by the latter for junior college purposes. 

You request the opinion of this department upon the following propo
sitions: 

1. May a school district enter into such an agreement? 
2. May a school district use funds levied by taxation for the estab

lishment or maintenance of a junior college? 
3. May a school district assume the liability for paying teachers' sal

aries after April 1, 1929, now being paid by Ellsworth CoJIPge? 
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4. May one school board bind subsequent boards in the manner under
taken in the enclosed contract? 

We shall answer your inquiries in the order set out above. 
1. We are of the opinion that under the statute, Section 4267-bl, Code 

of Iowa, 1927, the board, when authorized by the voters, shall have power 
to establish and maintain a junior college. Under this section we are of 
the opinion that the board may enter into a lease agreement for the 
necessary building and fixtures. 

2. In accordance with an opinion recently rendered, we hold that 
the statute is broad enough to authorize the expenditure of money raised 
from taxation for the establishment and/or maintenance of a junior 
college, prov.iding it can be done within the per pupil limitations on the 
taxing power contained in Sections 4386-88 of the Code. 

3. A school district may assume the obligations to pay these teachers 
after April 1, 1929, providing that they have certificates, or can procure 
'the same, authorizing them to receive public money as teachers. 

·4. It is fundamental that one board cannot bind subsequent boards in 
the matter of contract unless specifically' authorized by statute. This con
tract, if entered into, since there is no statutory authority as aforesaid, 
can be rescinded by any subsequent board without any liability upon 
the district. Since no rental is being paid, the only question which can 
be of material importance here is whether the district should make im
provements upon the property. Ellsworth College may, under the terms 
of this lease, cancel the same at any time up to and including 1934; 
therefore any improvements made on the property by the Iowa Falls 
School District would revert to Ellsworth College. However, this is a 
matter within the discretion of the boards elected by the people and does 
not affect the validity of the question. 

LEGISLATURE-COMMITTEES-POWERS: The committee on insur
ance of the House of Representatives has power to consider such 
matters as are referred to it ·for action and such powers as naturally 
inhere in such committee in performing its duties with respect to 
legislation which comes within the class for which it was appointed. 
April 10, 1929. Committee on Insurance, House of Representatives: 

Your committee has requested of this department, an opinion as to just 
what powers are possessed by the committee and particularly as to its 
power to make investigations. 

We do not have any provision, either constitutional or statutory, de
fining the powers and duties of a committee of the legislature. In view 
of this situation, a committee therefore has power over such matters 
as is referred to it for action, and such powers as naturally inhere in a 
committee in performing its duties with respect to legislation which 
comes within the class for which it is appointed. That is, the committee 
on insurance could inquire into the condition and administration of the 
laws relating to insurance to investigate the conduct and look to the 
responsibility of officers and agencies dealing with the question of in
surance for the purpose of suggesting any measures that would correct 
abuses and protect the public interest in their relations to insurance. 
Such investigation, however, as the committee would make without es
pecial authority in these matters, would be only such as the committee 



IMPORTANT OPINIONS 91 

could seek out without incurring expense or compelling attendance of 
persons before the committee. Persons might voluntarily appear before 
your committee to give you any information which you might desire, and 
you could make such investigations as your desire to make of insurance 
matters, only for the purpose of reporting such matters to the House. 

I call your attention to Section 28 of the Code of Iowa, 1927, which 
reads in part as follows: 

"Whenever a committee of either house, or a joint committee of both, 
is chargeq with an investigation requiring the personal attendance of 
witnesses, any person may be compelled to appear before such committee 
as a witness by serving an order upon him, etc." 

In view of this section, it seems to have been the thought of the legis
lature that before any investigation involving the question of compelling 
the attendance of witnesses, or the payment of the expense of witnesses, 
is taken, that authority must come from the legislative body as a whole 
or from the action of the joint legislative bodies. This section taken to
gether with the provisions of Sections 23 and 29 of the Code, in pre
scribing how such matters shall be done, has the effect, in my opinion, 
of excluding other methods of conducting investigations compelling 
attendance of witnesses incurring expense, etc. 

I trust that this answers the inquiry you have made as to your powers. 
If not, I shall be glad to have more specific information from your com
mittee. 

PUBLIC OFFICERS-INCOMPATIBILITY OF OFFICERS: Held office 
of deputy sheriff without pay is not incompatible with office of city 
policeman. 
April 10, 1929. County Attorney, Mason City, Iowa: We have your 

letter requesting the opinion of this department as to whether the offices 
of deputy sheriff, without pay, and city policeman, are incompatible. 

You are advised that we are of the opinion that such offices are not 
incompatible and that it would be proper for the same person to hold 
both offices for the reason that where the policeman is acting as deputy 
sheriff without compensation, he is not depriving the county of a deputy 
sheriff which it might otherwise have. 

PUBLIC OFFICERS-INCOMPATIBILITY: Held office of county attor
ney of Franklin County and city solicitor of Hampton, not incom
patible. 
April 12, 1929. Auditor of State: We acknowledge receipt of your 

letter requesting the opinion of this department upon the question of 
whether or not the county attorney of Franklin county may also act as 
city solicitor of Hampton, a city located in said county. 

You are advised that we know of no reason why the two offices should 
be considered incompatible. There is no conflict in the duties of the re
spective offices. 

You are advised that it is the opinion of this department that if the 
city council desires to appoint the county attorney, city solicitor, it is a 
matter for their discretion and that there is no legal reason why the 
same person cannot both hold the office of county attorney of Franklin 
County and city solicitor of Hampton. 
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DEPARTMENT OF AGRICULTURE -BOVINE TUBERCULOSIS: In
demnity under Sections 2671-72, can be paid only after the application 
for registration has been made and notification of eligibility received. 
April 12, 1929. Dr. Peter Malcolm: This will acknowledge receipt of 

your letter requesting the opinion of this department upon the following 
proposition: · 

"The question of paying indemnity on animals that react to the tuber
culin test, that are from pure bred dam and sire that are not registered 
but are eligible to registration but the owner has not applied for reg
istration before the animals were tested and reacted to the tuberculin 
test. 

"Would like to have an opinion as to what evidence the owner would 
have to produce before he would be entitled to indemnity on the basis 
of a pure bred animal as is set forth in Section 2672, Code of Iowa, 1927." 

The conditions under which the state can pay indemnities upon ani
mals reacting to the tuberculin test are contained in Sections 2671-2672 
of the Code. Under these sections the pedigree is proven by a certificate 
of registration and the indemnity is paid upon the basis of a registered 
pure bred animal. 

However, where an application for registration has been- made prior to 
the test and slaughter of the animal and the animal is accepted for reg
istration and the certificate afterwards issued, the owner should be in
demnified for a pure bred animal. The same would be true where a cer
tificate of eligibility for record is issued by the secretary of the pure bred 
association but where the certificate of registration itself cannot be issued 
on account of lack of time. 

In other words, the registration dates, .for the purposes of this chapter, 
from the date of the application if the registration is accepted by the 
pure bred association and not from the date of the actual registration. 
The owner has done everything within his power to secure the registra
tion and the matters to be taken care of are not discretionary with the 
pure bred association but merely ministerial acts to complete the reg
istration. 

CITIES AND TOWNS: Cities under commission form of government 
required to have annual examination of books and accounts under 
Section 6582; must also be examined by the Auditor of State under 
Sections 113-114. 
April 12, 1929. M1·. F. T. Van Liew, Des Moines, Iowa: This will 

acknowledge receipt of your letter in which you request the opinion of 
this department in regard to the applicability of Sections 113-114 of the 
Code of Iowa, 1927, which provide for the examination of cities by the 
Auditor of State, to a city organized under the commission plan to which 
Section 6582 of the Code, is applicable. 

It is true that Section 6582 of the Code, provides for annual examina
tion of the books and accounts of a city organized under the commission 
plan of government. It is also true that Section 6567 of the Code, pro
vides that all laws governing cities of the first and second class and not 
inconsistent with the provisions of Chapter 326 and certain other sections 
shall apply to and govern cities organized under such form. 

However, we are of the opinion that the language of this statute does 
not overrule the language of Section 113 of the Code, for the reason that 
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it is not inconsistent with the latter section. The examinations do not 
cover the same time and are not made at the same period or with like 
or equal regularity. 

For the reasons set out, we are of the opinion that the provisions of 
Section 6582 of the Code, do not relieve the Auditor of State of the duty 
of making an examination of the accounts of "all offices of all cities and 
towns having a population of three thousand or more, including offices 
of cities acting under special charter." 

CIGARETTES-PERMIT: Where a partnership has been dissolved, the" 
surviving partner who continues the business at the same place as 
was the partnership business has the permit to sell cigarettes under 
the permit issued to the partnership. (Sec. 1558, Code of 1927.) 
April 13, 1929. Treasurer of State: We acknowledge receipt of your 

request for an opinion of this department on the following question: 

A partnership owned and operated a billiard hall and had a permit to 
sell cigarettes. The partnership was dissolved, one of the partners con· 
tinuing the business. The question is-is the partner who continues the 
business entitled to the benefit of the license issued in the name of the 
partnership? The business is being continued in the same place as was 
the business of the partnership. 

We are of the opinion that under the statute pertaining to such mat
ter, Section 1558 of the Code of 1927, that the partner who continued the 
business at the same place as was the partnership business would have 
the right to sell cigarettes under the permit issued to the partnership. 

TAXATION-RAII.JROAD PROPERTY: Dormitories or apartments not 
used exclusively in the operation of a railroad but which are rented by 
the company are taxable the same as property of individuals in the 
counties where situated. 
April 15, 1929. Executive Council: You have requested our opinion 

on a question contained in a letter from the mayor of Valley Junc
tion in regard to assessment of certain property belonging to the Rock 
Island Railroad. From his letter we understand the property in ques
tion consists of "dormitories or apartments, some thirty or forty, that they 
rent to employes and derive a revenue therefrom. It has no connection 
with the railroad. These houses are filled with Mexicans who have many 
children who are educated in our schools, do not pay any taxes, and the 
owner of the property in which they live pays. no taxes except ·on a mile 
basis, which should not apply to property they derive such rental from." 

Section 7065, Code, 1927, in regard to the assessment of railroad prop
erty, reads in part as follows: 

"Lands, lots, and other real estate belonging to any railway company, 
not used exclusively in the operation of the several roads, * * *, shall be 
subject to assessment and taxation upon the same basis as property of 
individuals in the several counties where situated." 

It appears that this property is "not used exclusively in the opera
tion" of the railroad, and is therefore subject to taxation under the provi
sions of the section last referred to. 

SCHOOL AND SCHOOL DISTRICTS: Board may purchase real estate 
for school purposes from a member thereof. 
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April 16, 1929. Superintendent ot Public Instruction: This will ac
knowledge receipt of your letter in regard to the following proposition: 

"In a certain school district of her county the school site consists of a 
half acre. The board wishes to enlarge this site to include an acre but 
the land surrounding the present site belongs to a member of the board. 
W!Ould the fact that the land the board would have to secure belongs to 
a member of the board bar the board from purchasing it?" 

The only provisions limiting contracts between an individual member of 
a board and the school board are contained in Section 4468. We are of 

• the opinion that this section would not prohibit the transfer of a piece 
of land owned by a member of the board to the board for school purposes. 
It is, of course, very unusual and the strictest openness should be ob
served as to the transaction so that no accusal could be made of any 
collusion between the board and the property owner to secure the sale 
of the property or to determine the price paid therefor. 

LEGISLATURE-BILLS-AMENDMENTS: No bill can be amended 
after it has been enrolled and sent to the governor before it has been 
signed by him. 
April 18, 1929. Hon. J. H. Johnson, Speaker of the House of Representa

tives: I am in receipt of your communication dated April 18th, requesting 
the opinion of this department on the following propositions: 

"Senate File No. 76 has passed both houses and has been sent to the 
governor for his approval. It has not yet been signed. It carries with it 
a publication clause which provides it shall go into effect after publica
tion. Of course not having been signed it has not yet been published and 
is not in effect. 

"There has been introduced and passed by the Senate, Senate File No. 
509 which amends Senate File No. 76. The question is whether Senate 
File No. 509, which is now pending before the House, can be acted upon, 
which in effect amends Senate File No. 76 before Senate File No. 76 is 
signed by the governor or before it becomes a law by publication. 

"I am also directed to ask you for an opinion whether or not a bill 
which has passed both Houses and sent to the governor, can be recalled 
by the House which sent it to the governor, so that it can be amended and 
then re-sent to the governor." 

After making the best research of authorities it is possible to make 
within the limited time which I feel like taking in this matter, in view 
of the fact that you are awaiting the opinion of this office, it is my 
judgment that the legislature cannot amend a bill that has been passed 
by both houses of the legislature, regularly enrolled, and sent to the 
governor for his approval, before he acts upon the bill. It is also my 
opinion that they can amend a bill which ha·s been enacted by both 
houses of the legislature and signed by the governor before such a law 
bElcomes effective, for the reason that all of the legislative functions 
surrounding the passage of a bill have been performed upon its being 
signed by· the governor. Nothing then remains except the passage of 
time for it to become effective. 

On your last proposition submitted, it is my opinion that to recall a 
bill which has been sent to the governor, and which has not been acted 
upon by him, requires the concurrence of both branches of the general 
assembly. This I find to be the universal practice of the Federal Con
gress and of the different states. 
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CORPORATIONS-RENEWAL-AMENDMENTS: A corporation cannot 
renew its corporate period by amendment to its articles, but must fol· 
low the procedure prescribed in Sections 8465-68, inclusive, Code 1927. 
April 19, 1929. Secretary of State: We acknowledge receipt of your 

request for an opinion· of this department on the following question: 
May a corporation, whose corporate period is expiring, renew its cor

porate existence by amendment to its articles? 
Under Section 8364, Code of Iowa 1927, all corporations endure 'for a 

period of twenty years except life insurance companies, street railways, 
steam railways, interurban railways and savings banks. 

Sections 8365 to 8368, inclusive, prescribe the method whereby a cor· 
poration, organized under the laws of this state, may renew its cor
porate period. Under Section 8365 the renewal must be made within three 
months before or after the time for the termination of the corporate 
existence, and must be done by a majority of the votes cast at the stock
holders meeting, and provision must be made for purchasing the stock 
of such stockholders who do not desire to continue in the corporation 
for its real value. 

Corporations are permitted to organize and exist only by virtue of the 
statutes, that is, they are creatures of the law and have only such powers 
as are expressed in their articles of incorporation and the statutes of the 
states, and such as are necessarily implied from those powers granted. 

Were it not for the statutes authorizing corporations to renew their 
corporate existence a corporation would not have power to do so. The 
statute pertaining to the renewal of such corporate existence must be sub· 
stantially followed. 

Under Sections 8367 and 8368, it is provided that within five days after 
the action of the stockholders voting for the renewal, the officers desig
nated to complete the renewal shall make a certificate showing the pro
ceedings resulting in such renewal. This certificate, together with the 
original articles of incorporation or amended and substituted articles, 
shall be filed for record with the county recorder and with the Secretary 
of State within ten days after they have been filed with the recorder; and 
upon the payment to the Secretary of State of the fee of twenty-five dol
lars ($25:00), togE;!ther with a recording fee of ten cents (10c) per one 
hundred words and an additional fee of one dollar ($1.00) per one thou
sand dollars ($1,000.00) for all authorized stock in excess of ten thousand 
dollars ($10,000.00), then they shall be recorded by the Secretary of 
State and a certificate for. the renewal issued by him. -The manner of 
renewal, therefore, being specified before any renewal can be made the 
manner provided by the statute must be fol1owed. 

An amendment to the articles which simply extends the period of the 
corporation for another twenty years would not be a compliance with 
the statutes and would not be sufficient. 

Our attention has been called to the ease of Lamb & Sons vs. Dobson, 
117 Iowa, 125. We have examined this case and find that the law, with 
respect to a renewal, has been changed. Since this decision was rendered 
Sections 8366, 8367 and 8'368, Code of Iowa 1927, have been adopted and 
first appear in the Supplement to the Code of 1913. Before their adoption 
no method, other than by amendment, was provided for the renewal of a 
corporate existence. The decision in said case was, as the law existed 



96 REPORT OF THE ATTORNEY GENE'RAL 

at that time, we think, correct but it does not now have any application 
to the manner of renewal. 

DEPARTMENT OF HEALTH: Department not required to pay for 
analysis made by laboratory at Iowa City. 
April 22, 1929. Department of Health: This will acknowledge receipt 

of your request in which the following question is submitted: 

"Under Section 3952, Iowa Code of 1927, the bacteriological laboratory 
at the University of Iowa shall make necessary investigations by labora
tory work to determine the source of epidemics of diseases whenever re
quested to do so by any state institution or by any citizen, school or 
municipality, when in the judgment of the local board the same is neces
sary in the interest of the public health for the purpose of preventing 
epidemics of disease. 

"Section 3953 says that 'Such examination shall be made without 
charge, except for transportation and actual cost of examination, not to 
exceed two dollars each.' 

"The second paragraph of this section states that 'In addition to its 
regular work, the laboratory shall perform all bacteriological, serological, 
and epidemiological examinations and investigations which may be re
quired by the state department of health, and said department shall es
tablish rules therefor.' 

"The state department of health has established rules and regulations 
covering the analysis of water, and under these rules the l:tboratory 
charges a municipality or an individual a fee of one dollar per sample 
plus the transportation costs. The engineers of this department very 
frequently find it advisable to collect samples for analysis and it has 
been the custom in the past for the laboratory to charge this department 
a small fee for making such analyses. 

"The question is, does the law above referred to contemplate that this 
department shall pay fees for this work done in the laboratory'! The 
director of the laboratory is entirely agreeable that such fee should not 
be paid by this department, but hesitates to make any changes until we 
have an opinion as to whether or not the law intends that this depart
ment shall pay fees for laboratory work." 

In reply we would say that it is our opinion that where your depart
ment engineers collect samples for analysis at the request of the cities, 
then the laboratory at the university should make a charge 'for the same, 
but where the engineers of your department collect samples in their line 
of duty, as employes of the state and the same are submitted at the 
laboratory at the state university, then the laboratory should make no 
charge to the State Department of Health. 

The distinction is that where work is done purely on behalf of the 
state, as state employees, then no charge should be made, but where 
samples are taken at the req.uest and on behalf of municipalities, then 
charges should be made. 

COUNTY HOSPITAL: The original bills should be certified to and filed 
with the county auditor. 
April 22, 1929. County Attorney, Mt. Pleasant, Iowa: We acknowledge 

receipt of your request in whieh you submitted the following question: 

"Mr. Blackburn, one of the state checkers, while checking over the 
auditor's office of this county called attention to the board of supervisors 
that the procedure of the payment of disbursements by the county hos
pital of this county, as provided by Section 53!>8 of the Code of 1927, 
was not as required by law. The facts relative to this situation are as· 
follows: The original bills, as they are submitted to the superintendent 
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of the hospital, are retained by her for reference. These bills are then 
taken up by the board of trustees of the hospital and on special sheets of 
paper a copy of these bills with their respective amounts are certified 
to the board of supervisors by the board of trustees of the county hos
pital acting by its chairman and the superintendent of the hospital. As 
previously stated, the original bills are never filed with the county audi
tor, neither are they certified to by the board of trustees of the hospital, 
but their duplicates, set out on an itemized sheet, are certified to in the 
manner I have just stated. We are of the ppinion that the method pur
sued by us In the past has been legal and is legal at this time and we feel 
that Mr. Blackburn is under the erroneous impression that these bills 
have never been certified to by the board of trustees of the hospital. 

"That we might check up on ourselves in this regard, we should like 
an opinion from your office regarding the legality under Section 5358 O·f 
the Code of 1927 of the method of our disbursing our hospital funds." 

We are of the opinion that under the provisions of Section 5358, it 
was the intention of the legislature that the original bills should be filed 
with the proper county officers and that copies be retained by the super
intendent of the county hospital. 

MINES AND MINING: Inspection of haulage entries and room roadways 
prior to their use by employes not required. A "working place" that 
the miner is required to inspect includes the roadway or spur into his 
room. 
April 22, 1929. Bom·d of Mine Inspectors: We acknowledge receipt of 

your request for an opinion on the following proposition: 

"1st. Does Section 1292 require the mine foreman or assistant to in
spect haulage entries and room roadways each day before the drivers or 
other employees are required to use them in the performance of their re
spective duties? 

"2nd. Does the term 'working place' in Section 1293 ( 1), include the 
roadway which the miner is compelled to use daily in going in and out for 
his empty cars. 

"3rd. Does the mine inspector have the lawful right to order the in
spection of haulage entries and room roadways before the employees are 
required to use them. If so what portion of the law gives him that right?" 

The only provisions in Section 1292 concerning the inspection of mines 
are those contained in paragraphs 1 and 6 thereof. Paragraph 1 reads as 
follows: 

"To make careful inspection of the mine from day to day by himself 
or assistants and at all times when in his judgment conditions may 
require." 

"To examine all escape ways, the traveling ways leading thereto, or 
cause them to be examined by his assistant, once each day, and make 
written report of the conditions and file in the office at the mine, * * *." 

There is nothing in the language of the section above referred to re
quiring the mine foreman or his assistant to make an inspection of haul
age entries and room roadway prior to their use by other employes. Un
der the provisions of paragraph 1, supra, they must be inspected once each 
day, but the time during the day of the inspection is not specified. 

Section 1293 deals with the duties of miners and other employes. Para
graph 1 thereof, to which you refer, reads as follows: 

"To examine his working place upon entering the same and not com
mence to mine or load coal or other material until it is made safe." 

We understand that in the operation of mines and the mining of coal 
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there are rooms driven off the main entries. Certain miners dig coal from 
certain rooms and continue in that room until it is completed. Entering 
the room leading from the entry is a branch or spur of the track upon 
which the cars are run and we understand that this is the roadway to 
which you refer in paragraph 2 of your request. The miner is compelled 
to push the empty car into the r·oom through this roadway from the entry 
and to return the filled car from the room to the entry over the same 
roadway. The roadway where the spur track from the entry goes into 
the room is a part of what is known as the room in which the miner 
works. In construing the language used in a statute such as the one 
under consideration, the terms used should be construed so as to give 
them the meaning generally understood and placed upon them by the 
class to which they apply. We understand that the term "working place" 
in mine parlance when referring to the miners who are employed in 
rooms, refers to the whole room. The roadway is a part of the room and 
thus a part of the miner's working place. Under the provisions of 
Paragraph 1, Section 1293, supra, the miner must examine his working 
place or the room and the roadway in it upon entering the same. 

The answer to questions 1 and 2 in your request renders it unnecessary 
to answer question 3. 

HIGHW'A Y COMMISSION: Easements for road purposes should be re· 
corded in county auditor's offce. 
April 22, 1929. County Attorney, Algona, Iowa: This will acknowledge 

receipt of your letter of recent date in regard to whether easements 
granted to the state highway commission should be placed of record in 
the auditor's office. 

We are of the opinion that such easements should be placed of record in 
the county auditor's office. While it is true the deed or easement is 
recorded in the auditor's office merely for the purpose of notification as 
to taxation, yet, for the purpose of offering a full and permanent record 
of such easements in the county, we believe the county auditor should 
record it. 

SECRETARY OF STATE-FEES: A fee of twenty-five cents per hun
dred words is mandatory only in case copies are certified. The secre· 
tary of state can make such charge for carbon copies unauthenticated 
as in his judgment is necessary and proper. 
April 23, 1929. Secretary of State: We acknowledge receipt of your 

request for an opinion on the following proposition: 
"Section 88 of Chapter 8, Code, 1927, relative to the fees charged by 

the Secretary of State reads as follows: 
" 'For a copy of any law or record, up·on the request of any private 

person or corporation, for every hundred words, twenty-five cents.' 
"This department is in doubt as to the proper procedure wherein re

quests are made for copies of records in this department. Where carbon 
copies or 'ditto' copies are made of the original, has this department 
any authority to make a lesser charge or to furnish free such copies, or 
does the law require us to charge the statutory fee of twenty-five cents 
per hundred words for copies and carbon copies? 

"Likewise the same question arises in requests for copies of the en
rolled bills. 

"Kindly give this department a ruling for its guidance at your earliest 
convenience." 

• 
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Section 88, to which you refer, should be considered as a whole and 
reads as follows: 

"The secretary of state shall collect all fees directed by law to be col
lected by him, including the following: 

"1. For certificate, with seal attached two dollars. 
"2. For a copy of any law or record, upon the request of any private 

person or corporation for every hundred words, twenty-five cents." 

There have been no decisions of our own supreme court construing this 
statute. However, the Supreme Court of Indiana passed upon a very 
similar proposition in the case of Ex parte Brown, 78 Northeastern, 553. 
The fees involved in the case referred to were those to be collected by 
the clerk of the Supreme and Appellate Court of Indiana. A statute of that 
state very similar to Section 88, supra, provided in part as follows: 

"For every copy of record or other paper, per one hundred words (four 
figures counting as one word), or if the whole number of words in such 
copy be less than one hundred words, ten cents. * * *. 

"For a certificate and seal, forty cents." 
It was argued by the Attorney General of Indiana that the schedule of 

fees referred to could not be held to refer or mean only certified copies 
duly authenticated, but meant any copies certified or otherwise. The 
court in the cited case said: 

"We cannot yield our concurrence to this view of the question, for, as 
it seems to us, such an interpretation or construction would be unreas
onable and absurd." 

The court goes on to say that the Indiana statute requires officers 
charged with the custody of public records to make certified copies thereof, 
and that such copies may be admitted in evidence. This is also true of 
the statutes of Iowa. The court in. the cited case, continuing the dis
cussion, ·said: 

"It is evident and certainly beyond successful controversy that the 
legislature in authorizing the clerk of this court to charge a fee of ten 
cents per one hundred words for every copy of record or other paper, 
meant and intended a certified copy, one duly authenticated as required by 
law. It certainly did not intend or in any sense mean an unofficial or 
uncertified copy, a document or paper which could have no legal effect 
or standing whatever as legitimate evidence or proof of any fact. Such a 
copy, generally speaking, would be of not particular u·se or value. What 
the legislature meant and intended was a duly authenticated copy, as re
quired by the provisions of the law and the decisions of court to which 
we have referred. Vide 24 Am. & Eng. Enc. of Law, pp. 200 and 208. The 
words 'copy of any record or paper on file' contained in the statute as 
generally construed or interpreted, mean a certified copy. This inter
pretation the authorities fully sustain. In Muirhead vs. United States, 
13 Ct. Cl. 251, 256, the court, in construing a federal statute in regard to 
supervisors of election said: 'The words "copy o.f any paper on file" mean 
a copy certified and issued by the supervisors as a copy.' See also Sweet's 
Law Dictionary, p. 208." 

The court in the cited case after further discussion of the question, 
arrived at the conclusion that the term "copy" referred to the certified 
or duly authenticated copy and not to uncertified or unauthenticated 
carbon copies. This authority is directly in point and there are no others 
to the contrary. 

We are, therefore, of the opinion that the language used in Section 88, 
supra, construed as a whole, makes a charge of twenty-five cents per 
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hundred words mandatory only in the case of certified copies, and that 
you can make such charge for carbons and unauthenticated copies as in 
your judgment is necessary and proper. 

TRADE-MARK: There is nothing of a "distinctive character" in the use 
of certain color for which a trade-mark might be granted. 
April 24, 1929. · Secretary of State: We acknowledge receipt of your 

request for an opinion on the following proposition: 

"This department is in receipt of an application for trade mark reg
istration in behalf of the Green River Fuel Company of Mogg, Kentucky. 

"Section 9867 of Chapter 430, Code of 1927, reads in part as follows: 
"'Said label, trademark or form of advertisement shall be of a distinc

tive character * * *.' 
"The essential features of the trade mark to be registered consists of 

green coloring matter, and is applied or affixed to a lump of coal, as 
shown by the illustration attached hereto. 

"This department would like your ruling as to whether or not this trade 
mark may be registered under the Iowa trade mark law." 

Section 9867, to which you refer, in regard to registration of trade 
marks, requires: 

"Said label, trade mark, or form of advertisement shall be of a dis
tinctive character and not of the identical form or in any near resemblance 
to any label, trade mark, or form of advertisement previously filed for 
record in the office of the Secretary of State." 

You will first ascertain whether or not the trade mark applied for by 
the Green River Fuel Company is "of the identical form or in any near 
resemblance to any label, trade mark or form of advertisement previously 
filed for record" in your office. If it is not, then we presume you desire 
our opinion as to whether or not ~he trade mark applied for is "of a dis
tinctive character.'' 

The application for the trade mark contains this statement: 
"The essential features of the trade mark consists of green coloring 

matter and is applied or affixed to the goods by painting, spraying, or 
otherwise applying same directly to some of the pieces of coal in the 
mass, and the drawing or illustration herewith is lined to indicate the 
'green color'; the exclusive use of the lump of coal shown in drawing 
or illustration is disclaimed except in connection with the trade mark 
shown.'' 

We are of the opinion that the design or trade mark consisting of a 
lump of coal colored green as an emblem is of "distinctive character" 
and may properly be registered in your office. We do not believe, however, 
that the mere application of coloring matter to coal contained in wagon 
loads or other quantities for shipment and delivery can be said to be a 
"label, trade mark, or form of advertisement" or of "a distinctive char
acter." In other words, a load of coal is not of "distinctive character" and 
does not become such by the application of coloring matter to the coal. 
The coloring matter does not change the character of the coal so as to 
make its use in this manner subject to registration as a trade mark 
within this state. 

CHATTEL MORTGAGES: Sheriff should make proper charges for fore
closure of chattel mortgages. 
April 24, 1929. County Attorney, Fairfield, loUXL: In reply to your 

request of April 2, 1929, which pertains to the following: 
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"Chapter 523 of the Code of Iowa, 1927, provides for the foreclosure of 
chatte'l mortgages by notice and sale. Is It a part of the duties of a 
county sheriff to look after and carry on the proceedings required therein 
when a chattel mortgage has been turned over to him and a request made 
of him to commence foreclosure proceedings, by giving notice, etc., as 
required by this chapter? 

"Our county sheriff has been repeatedly requested to perform these 
duties. There is apparently no compensation in it for him and it takeR 
considerable amount of his time. It appears to me that he is simply acting 
as an agent for the mortgagee and that he is under no obligation to per
form these services." 
we would say that it is not the duty of the sheriff to foreclose chattel 
mortgages unless he is so directed, in which event he should charge for 
the service of notice, the same as other notices and also charge for the 
holding of the sale, the execution of the bill of sale and for such other 
services as he may render and charges made under the statute. But his 
position as sheriff does not warrant the holders of chattel mortgages to 
make this request upon him with the expectations that it would be done 
without the payment of regular fees, as provided by the law. In the 
event that a chattel mortgage was handed to the sheriff for foreclosure, 
it would be his duty to do so and make the proper charges accordingly. 

TAXATION-BOARD OF SUPERVISORS: The board of supervisors 
cannot remit from taxation property destroyed by fire when covered 
by insurance. The treasurer may bring an action for attachment or 
garnishment against funds in the hands of the insured for the tax 
unpaid. 
April 24, 1929. County Atto1·ney, Osage, Iowa: This will acknowledge 

receipt of your request for an opinion on the following proposition: 

"A stock of goods and fixtures, upon which there was insurance, was 
destroyed by fire after January 1st, 1929; I take it under Sec. 7237 of 
the Code the board may not remit any of the tax; but this question has 
arisen: 

"In such case, may the auditor and treasurer proceed to assess and 
collect tke 1929 tax at once in case of total loss by fire (with insurance); 
in other words, does Section 7217 and similar sections (referring to 
migratory property of non-resident stocks of goods, etc'.) apply?" 

There can be no doubt that the provisions of Section 7237 do not 
authorize the remission of taxes because of loss, in the case presented by 
you, because of the last sentence in said section that reads: 

"* * *. The loss for which such remission is allowed, shall be such 
only as is not covered by insurance." 

Neither do we believe the treasurer would be authorized in levying by 
distress, under the provisions of Sections 7217-7219, Code, 1927. We do 
believe, however, that the treasurer would be authorized to bring an 
action, under the provisions of Sections 7186, 7187, Code, 1927, for an 
attachment of garnishment, providing grounds for the attachment exist, 
and we would suggest that this plan be followed in case the treasurer 
believes the debtor is attempting to defeat payment of the taxes. 

EXECUTIVE COUNCIL: Duty of executive council to furnish quarters 
to state departments. 
April 30, 1929. Mr. W. C. Merckens: I am in recetpt of your com

munication of the 24th instant, which reads as follows: 
"The Forty-third General Assembly created several new commissions of 
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government, which will be effective July 1st or 4th, and it will be 
necessary that the Executive Council secure quarters for said new depart
ments and also possibly change some locations of the present departments. 
Under Chapter 18, Section 295, the Executive Council is charged with the 
placing of the different branches of our government. It will become 
necessary that outside quarters be provided to take care of the changes 
as contemplated. 

"Can the Executive Council, by proper resolution, contract, lease or rent 
outside quarters and have same paid for out of Section 306 of said 
Chapter 18 ?" 

While no express authority is given by statute to the Executive Council 
to rent quarters for departments of government outside of the buildings 
owned by the State of Iowa yet, as the administrative body of the state 
government, it is my notion that if it is impossible to house the various 
departments of state government within the building owned by the state, 
it becomes the duty of the council as a matter of business to see that all 
departments are so housed that they may function as intended by legis
lative enactment, and for this purpose would have the right to incur the 
necessary expense if funds are provided that can be used to rent quarters, 
if necessary, to house the departments. 

I am of the opinion that the Executive Council should pay such expense 
under the provisions of Section 306 of the Code. 

This opinion overrules the opinion of the department given under date 
of September 4, 1926, on this subject. 

BUDGET DIRECTOR: Director of the budget may amend a decision 
making modifications of a proposed plan for paving, and approve certain 
parts of the plan and specifications appealed from. 
May 1, 1929. Di1·ector of the Budget: You have consulted us concerning 

certain paving to be done in the town of Albia, and in particular as to 
the effect of your decision dated March 14, 1929, on appeal involving 
said improvement. 

The improvement contemplated originally was in general the paving of 
approximately nineteen blocks. In your ruling you modified this to pro
vide for eight blocks of paving and eleven blocks of graveling. The last 
paragraph of your decision reads as follows: 

"Since numerous modifications in the specifications have been suggested 
it is the decision of the director that these specifications be rewritten 
and the completed specifications submitted to this department for approval 
before a new advertisement for bids on this improvement is published." 

In the modifications suggested by you no changes were made in the 
paving specifications. The only changes or modifications in the specifica
tions would be those occasioned by reason of the graveling in lieu of 
paving. A contract has been submitted to you for approval between the 
paving company and the town of Albia for the paving of eight blocks 
recommended in your decision, under the same specifications originally 
provided for the nineteen blocks and in which you made no changes 
except to lessen the number of blocks for paving. 

You now desire to know whether you can approve this contract and the 
paving proceed on the eight blocks without submitting complete new 
specifications for your approval and the advertisement for new bids. It 
also appears that the paving company is willing to contract for the eight 
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blocks of paving for the same price that they bid upon the nineteen 
blocks, and that in your opinion this is a good price for the town. 

We do not believe that under the decision of March 14th, supra, you 
could approve this contract without new specifications being submitted and 
a new advertisement for bids. We are of the opinion, however, that you 
can modify your decision of March 14th and approve the specifications for 
paving on the ·eight blocks recommended by you, and require new 
specifications for the graveling, thus making the two types of improve
ment separate and permitting the paving to go ahead without submitting 
new specifications and readvertising for bids. 

TOWNSHIPS: Trustees entitled to per diem but not mileage when con
ferring with board of supervisors on township roads; not entitled to 
per diem for meeting to explain new law. 
May 2, 1929. County Attorney, Maquoketa, Iowa: This will acknowl

edge receipt of your letter requesting the opinion of this department upon 
the following propositions: 

1. Are township trustees entitled to mileage when they are called to 
the county seat by the board of supervisors to discuss alterations in the 
township road system? 

2. Are such trustees entitled to compensation for a meeting called by 
the board of supervisors "for the purpose of explaining and discussing the 
new secondary road law?" 

No provision is made for the payment of mileage to the township 
trustees by statute. We are therefore of the opinion that such township 
trustees are not entitled to mileage. Neither is there any •provision made 
for paying expenses of township trustees while engaged in official business. 
We therefore affirm your opinion that the township trustees are not en
titled to mileage in the case described by you, but that, since the matter 
involved alteration of the township road system, the trustees would be 
entitled to the statutory per diem as provided in Section 5571 of the Code. 

We have examined the so·called new secondary road law, being Senate 
File 169, Forty-third /Greneral Assembly, and find no provision for such a 
meeting of the township trustees as above described. We are therefore 
of the opinion that the trustees cannot be allowed any compensation either 
per diem or ex·penses for the reason that the same would not be considered 
official business. We therefore affirm your opinion given the board of 
supervisors to that effect. ' 

The only provision found is in Section 34, ·which provides for the 
same per diem and mileage for a "representative from each township" 
at a meeting to be held as a "board of approval" after the filing of the 
report of the engineer. This report could not be filed until some time 
next year. 

SHERIFF-MILEAGE: Mileage earned by sheriff may be collected by 
him after he leaves office. 
May 8, 1929. County Attorney, Cedar Rapids, Iowa: We acknowledge 

recei·pt of your request for our opinion on the following proposition: 

"1st. To whom shall the clerk of the district court pay sheriff's mileage 
collected after the sheriff to whom clerk's books show it is due is out of 
office-to that sheriff or to county? If to county, in what fund shall it 
be placed by the clerk? 
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"2nd. If paid to the county in order for the sheriff to retain mileage 
must it be collected by him during each year of his term, or at any time 
while he is in office?" 

In determining the question submitted by you it is necessary to enter 
into a review of the legislative history concerning sheriff's fees and 
mileage. Prior to 1908, Section 511, Code, 1897, authorized the sheriff to 
charge mileage in all cases required by law. Section 516·a, Code Supple· 
ment, 1902, in reference to the compensation of the sheriff contained this 
provision: 

"And provided further, that all fees earned and uncollected at the end 
of each year shall belong to the county * * *." 

October 21, 1908, the case of K1·eme1· vs. Wapello County, 139 Iowa, 580, 
was decided. The identical question presented to you was determined in 
the cited case wherein it was held that under the statutes existing at 
that time the sheriff was not entitled to fees for mileage which he had 
not collected prior to the expiration of his term of office. Apparently in 
view of this decision, the Thirty-third General Assembly, in 1909, enacted 
a statute making such fees the property of the sheriff. This statute was 
Chapter 35, Acts of the 33d General Assembly, and 1)rovided: 

"All mileage heretofore taxed under the provisions of Section 510-a, 
Supplement to the Code, 1907, which has been paid by parties litigant shall 
be and remain the property of the officer who earned the same, and he 
shall be entitled to receive the same, when paid, whether in or out of 
office." 

This statute was carried as Section 510·a, Supplement to the Code. 
1913, and has never been repealed or amended. The Code editor in pre· 
paring the compilation of the laws of this state known as the Codes of 
1924 and 1927 omitted this section from the compilation. His omission, 
however, does not have the effect of repealing the law, so that the law 
today remains as it was subsequent to the enactment of Chapter 35 by 
the Thirty·third General Assembly, supra, and under its provisions a 
sheriff is entitled to receive the mileage earned by him while In office, 
when paid, whether in or out of office. 

TAXATION-MONEYS AND CREDITS-EXECUTOR: Moneys and 
credits belonging to an estate in the hands of an executor for Invest
ment should be listed for taxation in the district wherein said executor 
lives. ' 
May 8, 1929. county .Attorney, Fairfield, Iowa: We acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

"Should moneys and credits belonging to an estate over which the 
executor is still acting and who is intrusted with the possession and in· 
vestment of the estate funds and in whose name the securities are taken, 
list :said moneys and credits for taxation in the district wherein the 
executor lives or should the same be listed in the district of the residence 
of the life tenant, who is entitled to the income and such portion of the 
principal as may be necessary for her care and support?" 

We call your attention to Section 6956, Chapter 331, Code of 1927. In 
Paragraph 3 thereof, the person who has control or management of 
preperty subject to taxation which belongs to a beneficiary, and which is 
held In trust by him, is required to list the property with the assessor. 
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Under Section 6957, Code or 1927, any person who is required to Ust 
property belonging to another shall list it in the same county in which 
he would be required to list it if it were his own. 

We are, therefore, of the opinion that the executor of an estate who has 
moneys and credits in his 'POSsession for the purpose of investment, and 
in whose name the securities are taken, should list said moneys and credits 
for taxation with the assessor in the district wherein said executor Uves. 

BOARD OF CONSERVATION-MEMBERSHIP-WILD LIFE SCHOOL: 
If the Executive Council and the Board of Conservation determine that 
membership in Wild Life School would aid in conservation then they 
may be authorized to do so. 
May 8, 1929. Executive Council: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

The Board of Conse,rvation desires to take out memberships for each 
of the members of said board in the W1ld Life School at McGregor, Iowa. 
The cost o'f each membership is $50.00. Under the statutes can the board. 
with the approval of the Executive Council, take out such memberships 
and pay for the same out of funds appropriated for the use of the Board 
of Conservation? 

The question about which you inquire is one largely of policy, and if 
it is the opinion of the Executive Council and the Board of Conservation 
that memberships for each of the members of the Board of Conservation in 
the Wild Life School at McGregor would aid in the conservation and 
preservation of the natural resources and the wild life of the state, then 
we are of the opinion that the Executive Council would be authorized to 
approve the payment of the memberships out of the funds appropriated 
for the use of the Board of Couservation. 

COUNTIES-ROAD BONDS-BONDS: The question of issuing bonds in 
compliance with increased limitation. May be submitted to vote of the 
people at any time before or after July 4, 1929. Where limitation in
creased and a county all ready has authorization in excess of old 
limitation bonds authorized may be issued after July 4, 1929, without 
another vote of the people. 
May 8, 1929. County Attorney, Osceola, Iowa: We acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

"Clarke County, in July 1926, voted authorizing the board of supervisors 
to issue paving bonds in the amount of three hundred eighty thousand 
dollars, said amount being the maximum indebtedness whicll this county 
could incur under the 3% limit. Since the limit of indebtedness has been 
increased by statute effective July the 4th, 1929, to 4%% and since 
Clarke County under the 4%% limit may issue two hundred fifty thousand 
dollars additional bonds after July the 4th, 1929, providing the same is 
authorized by a vote of the county, would it be possible under the law 
to present a petition anrl to hold an election prior to July the 4th, 1929, 
authorizing the board to issue bonds to the limit of the 4%% ." 

We are of the opinion that the board may, upon their own motion or 
upon petition, submit to the voters of a county at a general or special 
election the question of issuing bonds for the purpose of raising funds 
to meet the cost of improving the road3 of the county, and that the 
question may be submitted to the vote of the people at an election to be 
held at any time before July 4, 1929, and that if the people authorize the 
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issuance of bonds then after July 4, 1929, the effective date of the new 
law which authorizes the increase of the limit of indebtedness from 3 to 
4%%, the board could then proceed to issue the additional bonds. The 
authority to issue the bonds may be granted by the people at any time. 
The bonds can be issued by the board from time to time until the limit 
of indebtedness has been reached. Any authorization in excess of' the 
limit of indebtedness could be issued when the indebtedness has been 
reduced below the limit or when the limit has been increased. The 
statute merely prohibits the issuance of bonds beyond the authorized limit 
of indebtedness., 

A county which has already authorized the issuance of county primary 
road bonds in an amount in excess of the 3% limit can, after July 4, 
1929, issue additional bonds up to the new limit. 

TAXATION-DRAINAGE ASSESSMENTS: Property owner may pay 
drainage assessments at any time, and certificate holder must surrender 
his certificate if paid. Where the property owner has not paid drainage 
assessment the certificate holder cannot collect from the county but 
may proceed against the property owner. 
May s·, 1929. County Attorney, Guthrie Genter, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 

1. Can a property owner, living in a drainage district against whose 
property an assessment has been made for drainage purposes, after cer
tificates have been issued in accordance with Section 7499, Code of 1927, 
pay the amount of his assessment at any time and pay the principal plus 
the interest to the date of such payment, and if so, would the certificate 
holder be required to surrender his certificate and accept the principal 
plus the interest to the date payment was made? 

2. When improvement certificates have been i-ssued in accordance with 
Section 7499 what is the procedure of a certificate holder whose certificate 
is due when it is presented to the county treasurer and there are no 
funds with which to meet or redeem the certificate, because the property 
owner had not paid the taxes which were pledged to the payment of this 
certificate? 

(1) 

Section 7502, Chapter 353, Code of Iowa, 1927, so far as is material to 
the question, reads as follows: 

"Any person shall have the right to pay the amount of his assessment 
represented by any outstanding improvement certificate, with the interest 
thereon to the date of such payment, at any time. * * * Every such cer
tificate, when paid, shall be delivered to the treasurer and by him sur
rendered to the party to whose assessment it relates." 

Clearly under the above section the property owner may pay his assess
ment at any time and the certificate holder must surrender his cer
tificate when the assessment, which it represents, is paid and accept the 
principal plus the interest to the date of payment. 

(2) 

Section 7500, Cha,pter 353, Code of Iowa, 1927, so far as is material to 
the question, reads as follows: 

"* * * Said certificates shall be negotiable and transfer to the bearer 
all right and interest in and to the tax in every such assessment or part 
thereof described in such certificates, and shall authorize such bearer to 
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collect and receive every assessment embraced in said certificate by or 
through any of the methods provided by law for their collection as the 
same mature." 

It will be seen from reading that part of the above section which is 
quoted that the certificate holder has to look to the property owner whose 
assessment is represented by the certificate for the payment of the same, 
and if at the time the certificate is due the property owner is delinquent, 
having failed to pay his assessment, then the proper procedure would be 
for the certificate holder to bring such action as the law authorizes 
against the property owner, to collect the assessments represented by 
his certificate, together with interest. 

We are of the opinion that when a certificate, which is due, is pre
sented to the county treasurer .for payment and the property owner has 
failed to pay the assessment represented by such certificate, that the 
county treasurer should stamp the same "not paid for want of funds," 
the assessments not having been paid by the pro•perty owner. Of course 
the certificate holder would have no claim or action for the amount 
represented by his certificate against the county. 

BOARD OF HEALTH-VENEREAL DISEASE: Where a person is in
fected with a venereal disease and refuses to be treated therefor the 
local board of health, under Chapter 108, is authorized to make such 
order in regard to said person as is necessary to protect the public 
health. The infected person must pay for the expense of treatment if 
financially able. If not, expense is paid by the county. 
May 8, 1929. County Attorney, Pe1-ry, Iowa: We acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

We have cases in this county, where persons are infected with a 
venereal disease. Said persons are able to pay for the treatment but fail 
to do so. We also have cases where they are not able to pay for the 
treatments and are not doing so. What are the duties of the local board 
of health and of the board of supervisors with respect to such cases? 

We refer you to Section 2287, Code of 1927 (Chapter 109.) It will be 
seen from reading that section that the local board of health, when it is 
informed that a person is infected with a venereal disease, and that said 
person is not under the care of a physician or is not taking the recognized 
precautionary measures to prevent the infection of others, that said board 
shall take such measures as it is authorized to take to protect the i)ublic 
health in the case of other communicable diseases as provided for in 
Chapter 108. 

Under Chapter 108, Code of 1927, they are authorized to make such 
orders in regard to such persons as are necessary to protect the public 
health and the local board, under Section 2270, Chapter 108, is authorized, 
where the person infected or those responsible for their support are, in the 
opinion of the board, financially unable to •pay for the proper care and 
medical attendance, to furnish the same. In such cases claim .for such 
expense should be filed in the manner provided for in Sections 227 4 and 
2275, Chapter 108, Code of 1927. 

If the infected person is able to pay for the proper care and treatment 
then the local board may order such person to submit to such treatment 
voluntarily, either to their physician or to a physician designated by the 
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local board of health and all expense connected with the same shall be 
paid by said person, and, of course, if the person refuses to submit to 
treatment then such person may be punished in accordance with Section 
2279, Code of 1927. 

TAXATION-DRAINAGE DISTRICT-cOUNTY TREASURER: If there 
is a deficiency in the funds of a drainage district caused by reason of 
the county treasurer's failure to collect interest to maturity on bonds 
which have been issued, such deficiency cannot be reassessed against 
the properties affected; the deficiency could be collected from the 
treasurer provided a suit could be maintained. 
May 8, 1929. Auditor of State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following questions: 

"1. Where a deficiency in the funds of a drainage district occurs by 
reason of the county treasurer having allowed a taxpayer to pay his 
assessments in full (after the issuance of bonds) with interest only to 
date of payment. Can the deficiency be reassessed against the property 
affected? 

"2. If the treasurer cannot be held as per yours of March 20, 1929, on 
account of the statutes of limitations having run, and this deficiency 
cannot be reassessed against the particular property causing the deficiency 
by reason of the treasurer having collected as in question 1 above, how 
can the deficiency be eliminated?" 

1 and 2 
We are of the opinion that where drainage bonds have been issued in 

accordance with the provisions of Sections 7503-12, inclusive, Code, 1927, 
and the treasurer has failed to collect interest to the date of maturity 
of the bonds and there is thereby a deficiency in the drainage district 
funds, that such deficiency cannot be reassessed against the properties 
affected. The treasurer could, if the statute of limitations had not run, 
proceed to collect the deficiency from the party or parties who did not 
pay all of the interest to the date of maturity of the bonds. 

If the statute of limitations, however, had run then there would be 
nothing left but to look to the treasurer and his bondsmen for such 
deficiency. If the statute of limitations had run as to the treasurer and 
his bondsmen, then the holders of the bonds who are affected by such 
deficiency would have to stand the loss. The bonds are not an obligation 
of the county, but are obligations of the special assessments against 
which they have been issued. 

BOARD OF ACCOUNTANCY-PRINTINIG-EXAMINATIONS: Board of 
accountancy may print new law in pamphlet form and distribute it if 
it will aid in the administration of the law. The examination provided 
for in Section 11, House F'ile No. 207 may be held at any time after 
the effective date of the act with or without notice, the provisions of 
Section 9 not applying to the examination provided for in Section .11. 
May 8, 1929. Boa1·d of Accountancy, Des Moines, Iowa: We acknowl-

edge receipt of your letter requesting an opinion of this department on 
the following questions: 

1. Has the present State Board of Accountancy power and authority, 
either under Chapter 91, Code of 1927, or under the recently adopted 
statute known as House File No. 207 as amended, to have the new law 
printed in pamphlet form for distribution to the practicing accountants 
of the state and pay for the cost of printing out of funds already on hand? 

2. Section 11 of House File No. 207, as amended, provides for the 
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giving of an oral or written examination, at the option of the candidate, 
for all practitioners, as defined in Section 7, who, on June 30, 1929, shall 
have been engaged in such practice for seven years or more. This section 
further provides that such examination shall be held as soon as possible 
after the application has been received by the State Board of Accountancy 
or the Board of Accountancy as created by this act. Section 9 provides 
that the board shall establish the time and place for holding the ex· 
aminations and shall cause to be published a notice thereof for not less 
than three consecutive days in three daily newspapers, the last publication 
to be not less than sixty days prior to such examination. Has this board 
the right to hold the examination, as provided by Section 11, during the 
month of July, 1929, and if so, could this board cause to be publishe:l 
the notice of such examination sixty days prior thereto, which, you will 
note, is before the act takes effect? 

(1) 
The question of whether or not the St3.te Board of Accountancy has 

authority to publish the new law, known as House F'ile No. 207, is one 
largely of policy and, therefore, one for the board itself to determine. If 
the board is of the opinion that the publication of this law for the 
purpose of distribution to those interested in the practice of accountancy 
will be of a benefit and aid in the administration of such law, then we 
can see no reason why such ·board would not be authorized to pay for 
the cost of the same out of the funds ap•propriated for the use of such 
board. 

(2) 

We call your attention to Section 9 of House File No. 207, as amended. 
From reading it you will see that said section specifically excepts persons 
actually engaged in such practice at the date of passage of the act and 
those provided <for in Sections 11, 12 and 13 of the act. 

We are, therefore, of the opinion that the examination provided for in 
Section 11 of House File No. 207, as amended, is not governed by the 
provisions of Section 9 of said House File. 

We are also of the opinion that it is within the discretion of the board 
to fix the time and place for the examination provided for in Section 11, 
and prescribe the kind of notice and the period for which it shall be 
published if they desire to give such notice. However, under Section 11 
no notice whatsoever is necessary and there is no question but what the 
board would have the power and authority to hold the examination during 
the month of July, 1929. 

BOARD OF CONSERVATION-DOCKS-CITIES AND TOWNS: One 
who desires to place a dock out, in, or over the public waters of the 
state must secure a permit for such purpose from the board of con
servation. Under Chapter 294, cities of the first class and cities under 
commission plan of government, of a population of less than 25,000, 
have jurisdiction over the river fronts located within the limits of 
such cities or towns, and under Chapter 3·03 they are given the power 
to appoint a dock commission. 
May 8, 1929. Board of Conservation: We acknowledge receipt of your 

letter requesting an opinion of this department on the following questions: 

1. Can a man put out a dock on lakes in Iowa governed by the state, 
providing there is a street running to the lake at said point? 

2. Have the cities and towns any jurisdiction on state waters located 
within their corporate limits? 
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3. Can a man buy a license or permit to put out a public dock on a 
public water located within the state? 

4. Can a man get damages if his dock is torn out by the city? 
(1) 

Section 1799-b2, Chapter 87, Code of Iowa, 1927, answers your first 
question. Under this section it is necessary for anyone who desires to 
place a dock out in or over any of the public waters of the state to have 
a permit from your board. 

(2) 

Under Chapter 294, Code of Iowa, 1927, cities of the first class and 
cities operating under a commission form which have a population of 
less than twenty-five thousand are given jurisdiction over the river fronts 
located within the limits of such cities or towns. Cities and towns, under 
Chwpter 303, Code of Iowa, 1927, are given the power, under certain con
ditions, to appoint a dock commission. The powers of said commission 
are defined in Section 5902 and apply generally to the building by the 
city of docks within the limits of cities or towns. 

(3) 

Question three ( 3) is answered by question one ( 1). Of course, if the 
city has wrongfully removed a dock the injured person would have a 
cause of action for any damages sustained. 

TAXATION-BANKS: The provisions of Section 23, House File 402, 
Laws ot the 43d General Assembly, concerning the assessment of bank 
stock, does not affect the assessments made for 1929. " 
May 13, 1929. Auditor of State: We acknowledge receipt of your re

quest for our opinion as follows: 

"1st. Under Section 7003 as amended by House File 402, 43d General 
Assembly, would a bank be entitled to deduct from its surplus and un
divided profits the money actually invested in real estate if the money so 
invested exceeds the amount of its capital stock? 

"2nd. If the above is answered in the negative or otherwise, kindly 
give us the 'Proper method of arriving at the valuation of bank stock 
under the law as amended. 

"3rd. Does the law assessing banks apply to the assessment now 
being made where the boards of review have already passed on the 
assessment and adjourned. If so, is the county auditor empowered to 
make the necessary changes?" 

Your entire request can be presented in a single question, that is: Do 
the provisions of Section 23, House File 402, Laws of the 43d General 
Assembly, affect assessments made as of January 1, 1929? 

House File 402, Laws of the.43d General Assembly, went into effect by 
publication on the 17th day of April, 1929. Section 23 thereof amends 
the provisions of Section 7003, Code, 1927, so that as amended Section 
7003 reads as follows: 

"The assessor from such statement shall fix the value of stock balled 
upon the capital at the same ratio of assessed value to actual value as the 
assessed value of real estate in the taxing district where such bank is 
located generally bears to its actual value. All surplus and undivided 
profits of such bank or trust company shall be taxed as moneys and 
credits." 

Personal 'property in Iowa is assessed each year as of January 1st and 
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assessments of personal propffi'ty relate back to the 1st of January 
previous. 

In re: Kauffman's Estate, 104 Iowa, 639; Section 6959, Code, 1927. 
Section 7122, Code, 1927, in substance provides that the assessment 

rolls shall be laid before the boards of review on or before the first Mon
day in April in each year for correction, and in cities of ten thousand 
or over the roll shall be laid before the local board of review on or 
before the first Monday in May. Section 7123, Code, 1927, provides, "When 
such correction has been completed, * * *" that the assessor shall turn 
his books over to the county auditor. Local boards of review in Iowa 
meet on the first Monday in April, except in special charter cities having 
a population of twenty thousand or more, or ten thousand situated en
tirely within the limits of such cities, wherein the board may begin the 
performance of its duty on the first day of March, and in cities having 
a population of ten thousand or over the boards meet on the first Monday 
in M'ay. In the first instance, the boards are required to complete their 
duties not later than the first day of May, and in the last instance not 
later than the first day of June. 

Section 7129, Code, 1927. 
It is a matter of common knowledge that many of the boards of review 

in 'the state of Iowa have met, passed upon the assessment rolls, com
pleted their duties and adjourned. In such cases no relief or change in the 
method of assessing bank stock can be obtained. 

Section .7132, Code, 1927, in substance authorizes persons aggrieved by 
the action of the assessor to make complaint before the local board of 
review, "which shall consist simply of a statement of the errors com
plained of, with such facts as may lead to their. correction * * * ." The 
assessments made for the year 1929 of bank stock were made under the 
provisions of Section 7003, Code, 1927, as it was prior to the amendment. 
The amendment placed the "surplus and undivided earnings" upon a 
different basis for the purpose of taxation than bank stock, and provided 
another means for arriving at the value of bank .stock than that previously 
required under the statute, in that the statute prior to its amendment 
fixed the means of ascertaining the value of bank stock by taking the 
capital, surplus and undivided earnings of the bank into consideration. 
In making the assessment of bank stock for 1929 the assessor correctly 
took into consideration the "capital, surplus and undivided earnings" of 
the bank, and the assessment could not have lawfully been made upon 
any other basis. 

The local boards of review have, under the provisions of the statute 
previously referred to, the ·power to make "correction" of "errors" in the 
assessment. It has also been held by our supreme court that the board 
has power to make the assessments that the assessor should have made. 
(In re Assessment Sioux City Stock Yards Company, 149 Iowa, 5.) There 
was no "error" in the assessment of bank stock at the time the assess
ments were made. The assessor was required to assess the stock in the 
identical manner that is now complained of, thus the boards of review 
would have no "error" to correct, and if a change in the manner of 
assessment was made it would not make an assessment that the assessor 
should have made, but one that he had no legal right to make. 
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At this time the taxing authorities are confronted with a situation 
wherein bank stock has been assessed legally under the provisions of 
Section 7003 prior to its amendment. A large number of tnese assessments 
have been approved by the local boards of review in districts where such 
boards have completed their work and adjourned. 

To construe the provisions of Section 23, House File 402, so as to change 
the manner of assessing bank stock at this time, would be to give the 
provisions thereof a retrospective meaning. It is a fundamental rule 
that taxing statutes will not be given a retros'pective meaning unless the 
language of the statute clearly shows the intention of the legislature to 
have intended such construction. All statutes will be given a prospective 
construct.ion unless the intention to otherwise interpret them is plain. 
The language of the statute under consideration can certainly not be 
said to be retrospective in meaning. 

It has been held by numerous courts of last resort that a revision of 
revenue laws does not affect prior valid assessments. 

Alliance Trust Co. vs. Multnamah County. 63 Pac. (Ore.) 498; 
City of Hartford vs. Champion; 20 At!. (Conn.) 471. 
Statutes exempting certain property from taxation do not exempt such 

property from taxes assessed-though not actually levied-before the act 
authorizing the exemption takes effect. 

Aetna Life Insurance Co. vs. City of New York, 47 N.E. 593. 
In the case last cited we have a situation 'Presented almost identical 

with that referred to in your request. On June 15, 188"6, the ·legislature 
of New York passed a statute which authorized the exemption of certain 
personal property in fixing the value of insurance companies' stock. Prior 
to that date no such exemption was authorized. It was contended the 
stock should be taxed under the provisions of the statute referred to, 
even though it had been previously assessed. The language of the statute 
in the case referred to was much stronger in favor of the interpretation 
urged than the provisions of Section 23, House File 402, Laws of the 43d 
General Assembly. The court in the opinion said: 

"The solution of this question depends upon the construction of this 
provision of the statute and how far it affected the tax for that year * * *. 
It is contended by the plaintiff that this statute exempted it from taxation 
and was applicable to the taxes for the year 1886, although the assessment 
for that year had been completed prior to its passage. Its claim is that, 
as it was to take effect immediately, and as the tax had not been actually 
perfected by extending it upon the assessment roll, it was exempted from 
the taxes of that year. With that.contention we cannot agree. Indeed, the 
question can hardly be regarded as an open one in this court, as similar 
questions have been several times decided by us adversely to the plaintiff's 
claim in that respect. (Citing cases) * * *. It is urged by the plaintiff 
that the word 'taxation' relates to the imposition of the tax itself and not 
to the assessment, and, as the tax had not been actually levied when this 
statute was passed, it exempted its property from taxation for the year 
1886. We think there is no distinction between this case and in Re 
Ame1·ican Fine Arts Soc., supra, as in that case, like this, the exemption 
was from taxation. As there was no provision in the act under consid
eration in this case, giving it a retroactive effect it did not affect the 
assessment and tax for the year 188'6. It follows that the appeal of the 
plaintiff cannot be sustained." 

It is also the rule that statutes relating to taxation are to be so con-
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strued as to carry into effect the intent of the legislature, rather than to 
defeat the intent by too strict adherence to the letter. 

Cooley on Taxation, 4th Edition, Section 502. Cases cited. 
The statutes of this state require every municipality within the state, 

as defined in Section 369, Code, 1927, to •prepare a budget of their probable 
requirements, and no taxes can ·be levied by such municipality unless such 
estimates have been made. In preparing the budget and estimating the 
amount of revenue that would be derived, the municipalities of the state 
took into consideration the fact that in 1929 the tax upon bank stock 
would be upon the basis required by Section 7003, supra, prior to its 
amendment. A change in the method of assessing bank stock in 1929 to 
conform to the provisions of Section 7003 as amended would bring about 
a very material reduction in the amount of revenue derived from this 
source of taxation by the municipalities of this state. We speak of this 
for the rea'son that it must be taken into consideration in determining 
the intention of the Forty-third General Assembly in the enactment of 
Section 23, House File 402. 

We do not believe it was within the contemplation of the legislature to 
provide a different means of taxing bank stock during the year 1929, and 
subsequent 'to the date House File 402 became effective. Were this ·per
mitted, a clear discrimination would result between the stock of banks 
located in cities having a population of less than ten thousand and those 
having a population of over ten thousand. It would result in the loss of 
a large amount of revenue properly taken into consideration by the 
municipalities of this state in making up their budget, without any 
warning or notice to them that they were to be deprived of this revenue. 
It would require a retrospective interpretation of a statute that can only 
be given a prospective meaning. It would require local boards of review 
that have not adjourned to in effect make a new assessment and to assess 
property not as the assessor should have done, but on an entirely different 
basis and one not authorized at the time the assessment was made. It 
would disregard the fact that the taxing statutes of this state must be 
considered and construed as a whole. The assessment is as much a part 
of the taxation of property as any other step up until the final payment 
of the tax due. Under the authorities we have referred to and the rules of 
statutory interpretation announced, we are clearly of the opinion that the 
provisions of Section 23, House File 402, Laws of the Forty-third General 
Assembly, do not affect the taxation of bank stock for the year 1929. 

TAXATION: A taxpayer cannot deduct from his assessment the amount 
assessed against his property for drainage purposes. 
May 14, 1929. County Attorney, Spencer, Iowa: We acknowledge re

ceipt of your request for an opinion in substance whether a taxpayer is 
entitled to deduct the amount assessed against his property for drainage 
purposes from his moneys and credits, under the provisions of Section 
6988, Code, 1927. The statute to which you refer reads as follows: 

"In making up the amount of money or credits which any person is 
required to list, or to have listed or assessed, including actual value of 
any building and loan shares, he will be entitled to deduct from the 
actual value thereof the gross amount of all debts in good faith owing 
by him." 
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The following section requires that such indebtedness be founded on 
actual consideration. The question resolves itself as to whether the term 
"debt" used in the statute referred to includes assessments for drainage. 

We have been unable to find any decision of the supreme court of this 
state passing squarely upon this proposition. It is the rule, however, that 
the statute allowing deduction for debts is to be strictly construed. 
(Appeal of Bailies, 127 Iowa, 124, 127.) And in the same case it was 
held that "taxes" are not debts that may ·be deducted. 

A special assessment is imposed only for the payment of s•pecial benefits 
conferred upon the property charged by an improvement, the expense of 
which is thus to be met. (Cornelius vs. Kromminga, 179 Iowa, 712.) And 
it is the universal rule in the absence of an express statutory provision 
that a levy of this nature creates no personal liability against the owner 
of the property assessed for the improvement. (Wright vs. House, 121 
N. E. (Ind.) 433, 436.) It has also been held by numerous courts of last 
resort that drainage assessments are not "debts" within constitutional 
limits. (People vs. Honeywell, 101 N. E. (Ill.) 571, 572.) It is also the 
rule that a drainage district cannot sue the owner of the property assessed, 
for the reason that the liability is not a "debt," nor one arising ex 
contractu, nor one creating a personal liability, ·but attaches to the land 
and is collectible only by proceedings in rem. (Middle Canal Company vs. 
Whitley, 90 S. E. (N. C.) 1. 2.) The supreme court of West Virginia has 
held that a special assessment is a "tax" or an imposition in the nature 
of a tax and a lien upon the property imposed by law. (Fairmont Wall 
Plaster Co. vs. Nuzum, 102 S. E., 494, 496.) For a ·similar ruling see 
Murmy Brothers, etc. vs. Buttles, 156 N. W. (N. Dak.) 207, 211. The 
statutes of this state are in conformity with the decisions above referred 
to. (Sections 7477, 7478, Code, 1927.) It is also to be noted that in the 
provisions of the former section such assessments "shall be levied at that 
time as a tax," and in the latter section it is said: "Such taxes shall be 
a lien upon all premises against which they are assessed as fully as taxes 
levied for state and county purposes." In Sections 7480 and 7482, Code, 
1927, as well as other sections in the drainage law, the assessments are 
referred to as "taxes." 

In the case of Bailies vs. City of Des Moines, supra, the court in con
struing the provisions of Section 1311, Code, 1897, which is now Section 
6988, said: 

"The general tenor of the authorities is to the effect that a tax in its 
essential characteristics is not a debt, but an impost levied by authority 
of government upon its citizens or subjects for the support of the state. 
It is not founded on contract or agreement, but operates in invitum. 
Whereas a debt is a sum of money due by certain and express agreements 
and originates in or is founded upon contracts express or implied. * * *. 
A debt, in a legal sen·se, looks to contract relations, express or implied." 

In the case of Middle Canal Company vs. Whitley, supra, it was held 
that a drainage assessment did not arise out of a contract and was not 
therefore a "debt." 

In speaking of the object of Section 1311, the court, in Bailies vs. City 
of Des Moines, supra, said: 

"The object and purpose of the act was, no doubt, to prevent double 
taxation, and not to allow one to offset as against his assessable property 
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an obligation which could not be assessed to any one, but which was due 
to the taxing power itself." 

Thus the purpose of Section 6988, supra, would be subserved if special 
assessments were not deductible. They cannot be assessed to any one but 
are due to the taxing power. 

Under the authorities above referred to and the language of our drain
age statute, we are of the opinion that a taxpayer may not deduct drainage 
taxes from his moneys and credits, under the provisions of Section 698'8, 
Code, 1927. 

DEPARTMENT -oF AGRICULTURE: Chapter 64, Acts 42d General 
Assembly, Section 3112-b1, Code of Iowa, 1927, does not require that 
all eggs sold in the state be sold under the grades therein established. 
May 15, 1929. Department of Agriculture: This will acknowledge re-

ceipt of your letter requesting the opinion of this department upon the 
construction of Section 3112-b1, Code of Iowa, 1927, and especially whether 
this section requires all eggs sold in this state to be sold under the grades 
therein established. 

The cited section was enacted by the Forty-second General Assembly, 
being 'Chapter 64 of the acts thereof. This act merely establishes the 
grades of eggs and does not specify that all eggs sold in the state shall 
be sold to that grade. The only thing in the act which refers to the sale 
of eggs is in the title. It is a well established rule that the title to an 
act is merely for the information of the legislature and is not a part 
thereof and that only that ·portion of the act following the enacting clause 
becomes the law. 

We are therefore of the opinion that the act does not require that all 
eggs sold shall be sold to the grades established in this act but that it 
does require, by its establishment of grades, that if eggs are sold to 
grade or advertised for sale as one of the gradf>)S established in this act, 
such eggs so sold or advertised must conform to the respective grades 
established in the act and as advertised or sold. 

ASSESSOR-BOARD OF SUPERVISORS: Assessor entitled to compen
sation fixed by board; board may increase but not diminish same. 
May 15, 1929. County Attorney, Fairfield, Iowa: This will acknowledge 

receipt of your letter requesting the opinion of this department upon the 
f·ollowing question: 

Is the compensation fixed by the board of supervisors under Section 
5573 of the Code, for assessors to be paid regardless of whether the 
assessor is engaged for a time to make such compensation computed at a 
rate of four dollars per day? 

This compensation is fixed for the assessment on a basis of four dollars 
per day for the time which the board determines may necessarily be 
required in the discharge of all official duties as such assessor. We are 
therefore of the opinion that the assessor must accept this compensation 
and that the board should pay it whether or not the assessor is engaged 
for a number of days which will actually equal that compensation at four 
dollars per day. The compensation is fixed upon the basis of four dollars 
per day for the time which the board determines in advance will be 
necessary. If the assessor can complete the work in less time, or if it 
takes him a longer time, this does not affect the compensation. 
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However, the board has the power, if it finds that the time which it 
determined would be necessary was unreasonably short so that the 
compensation would be unreasonably low, the board could thereafter allow 
a greater compensation. It would not be bound, however, so to do and if 
the board now decrees it the assessor must accept the compensation fixed 
by the board at its January session. 

COUNTY OFFICERS-TREASURER: Under the provisions of Senate 
File 169, Laws of the 43d General Assembly, only two funds are required 
to be kept by the county treasurer. 
May 17, 1929. Auditor of State: We acknowledge receipt of your re

quest for an opinion on the following proposition: 

"Under the Secondary Road Law as passed by the recent general as
sembly, will it be necessary for the county auditor and treasurer to carry 
in their respective ledgers a construction fund and maintenance fund in 
which all levies can be posted, or will there be necessary another fund 
in which the funds raised under Section 15-a1 of said law be placed." 

Section 15-a1, Senate File 169, Laws of the Forty-third General Assembly, 
reads as follows: 

"The board of supervisors shall, annually at the September session of 
the board, commencing in 1929, levy two and one-half ( 2%) mills on the 
dollar on all taxable property of the county, the same to be pledged either 
to the construction fund or the maintenance fund as the board may 
direct." 

Section 9 of the act creates what is known as the secondary road con
struction fund, and Section 14 thereof creates the secondary r.oad main
tenance fund. The provisions of Section 15-a1, supra, require the board 
of supervisors to pledge the revenue derived by the levy authorized 
therein to eiq1er the construction or maintenance fund, so that it would 
not be necessary to maintain a separate account or fund for the levy 
authorized under this section. The funds when received would be credited 
to either the construction or maintenance funds, as the board directed. 

HIGHWAYS-RIGHT OF WAY: A right of way acquired under the 
provisions of Chapter 241-b1 may be paid for under tne provisions of 
Section 4755-b5 by issuing certificates anticipating the revenue to be 
refunded. 
May 17, 1929. County Attoi-ney, Sidney, Iowa: This will acknowledge 

receipt of your letter in regard to the provisions of Section 4755-b5, Code, 
1927. You inquire whether it is necessary to issue warrants stamping 
them "anticipatory" and pay them from the money to be refunded the 
county, under the provisions of this section, or whether certificates an
ticipating the payments are sufficient. 

The statute in this regard reads In part as follows: 

"* * *, and the board of supervisors is authorized to issue certificates 
anticipating the amount to be received. Said certificates shall not be 
issued for a period to exceed six years, nor to bear an interest rate to 
exceed five per cent." 

We believe the procedure that should be followed to anticipate this fund 
would be to issue anticipatory certificates and redeem the certificates 
from the funds paid annually, under the provisions of the above statute. 
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TAXATION. 
May 20, 1929. County Attorney, Burlington, Iowa: This will acknowl

edge receipt of your request which is as follows: 

The Kiwanis Club of Burlington proposes to lease certain ground for 
the purpose of establishing a free parking space for the public and pro
poses to charge only a small fee for the purp.ose of protection to the 
owners of cars, any surplus to be devoted to charity. 

The first question being, will such a project fall within paragraph 9 or 
3 of Section 6944? Second, will the taxes for the year 1929 be collectible? 
Third, would the collection of a nominal fee for police protection deprive 
this of its charitable features? 

In reply to your first question, we do not believe that this project 
would fall within paragraph 3, as paragraph 3 specifically names the 
purp.oses and provisions surrounding the exemption and we do not be
lieve that it falls within paragraph 9 for the reason that this property, 
while being used by the Kiwanis Club, is owned by a private individual. 
We refer you to the case of Laurent vs. City of Muscatine, 59 Iowa, page 
404, in which case property was being used by the church while the title 
was vested in a private individual and the court therein said: 

"But in this case the lots are not the ·property of the church or of the 
school * * *. It is true the church and school have used the premises; but 
this alone is insufficient. By the agreed statement of facts the lots are 
the private property of the plaintiff. 

"* * * It is said that, by the law and usages of the church, the property 
is held by the bishop in trust for the church. We cannot take judicial 
notice of such law and usage, and, if it were a material question in this 
case, we incline to think, for aught that appears in the agreed statement 
of facts, all of the property in the common enclosure is subject to taxation, 
for it is not shown that the church has any equitable interest in any of it. 
In view of the oft repeated rule that taxation is the rule and exemption 
the exception, we think this property is not exempt. In our opm10n, use 
and ownership, either legal or equitable, should combine, in order to 
effect the exemption." 

In answer to the second question we are of the opinion that the taxes 
for the year 1929, of course, in face of our ruling on the first question 
would be collectible and in view of the holding on the first question, it 
becomes unnecessary to answer your third question. We would suggest, 
however, that this matter be presented before the city council who, to
gether witlil. the assessor, could, if they desired, reduce the tax as long as 
this property is usecl as a benefit to the public. 

BOARD OF HEALTH: 
May 20, 1929. Department of Health: This will acknowledge receipt 

of your request in which you ask the following question: 

"May the board of nurse examiners enter into an agreement with the 
proper bodies of other states so that reciprocity will apply only to those 
persons who have satisfactorily fulfilled all the requirements of this 
state." 

In reply, we would say that a reciprocity agreement might tie entered 
into by this board, which would grant reciprocity only to those nurses 
who have had a course of training and who have passed an examination 
equal to the requirements now enforced in the State of Iowa and that they 
might deny reciprocity to all others who cannot meet this requirement. 

·~· 
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In other words the standard requirement might be used as a basis for 
reciprocity. 

COUNTIES-POOR: The county wherein a poor person has a legal set· 
tlement is the county which must pay for his support. 
May 21, 1929. County Attorney, Fort Dodge, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

In the summer of 1926 a family by the name of McBride moved to Fort 
Dodge from Dallas county, where they stated they had lived one year. 
This family was served with !'" notice to depart by Webster county on 
January 27, 1927. The family ignored the notice and continued to live in 
Webster county until June 20, 1928, more than one year after the service 
of the notice. On June 20, 1928, they moved to Humboldt county. The 
family became public charges in Humboldt county and on May 6, 1929, 
were sent back to Fort Dodge. 

They have eleven children, the husband is out of work. What county is 
responsible for the support of this said family, that ls, has it a legal 
settlement in any county? 

Under Section 5311, Chapter 267, Code of 1927, a legal settlement is 
acquired by living in this state for one year, and under Section 5315, 
persons going from one county to anot:1er who are county charges or 
likely to beco:ine such, may be prevented from acquiring a legal settle
ment in the county by giving them notice to depart. If, however, after 
notice to depart has been served, and the person served continues to live 
in said county for the period of one year without a further warning said 
person acquires a legal settlement in said county . 

It would, therefore, follow, under the facts above stated, that the Mc
Bride family have a legal settlement in Webster county, Iowa; they hav
ing remained there for more than one year after the notice to depart was 
served upon them, to-wit, January 27, 1927. They did not, by their resi
dence in Humboldt county, acquire a legal settlement there for they did 
not remain in said county for the period of one year. Webster county 
must, therefore, under the law, support said family if they are In fact pub
lic charges. 

TAXATION-NURSERY STOCK: Nursery stock should be assessed for 
taxation when growing on land as a part of the land; when growing in 
containers separated from the land, as personal •property. 
May 22, 1929. Mr. R. S. He1Tick: We are in receipt of your communi

cation of recent date in which you request the opinion of this department 
upon a matter relative to the taxing of nursery and greenhouse stock. 

There seem to be two classes of nursery and greenhouse ·stock, that 
which is planted in the ground and is a part of the soil as any other 
growing vegetation, and the other class is that contained in greenhouses 
growing in pots or other containers, separate and apart from the general 
soil or separate from the land. Because of the difference ln the nature of 
these two classes of growing nursery and greenhouse stock, two rules of 
taxation apply. 

If the nursery stock is growing upon the land, it is a part of the realty. 
The assessor in ·such a case should make but one estimate of the land and 
realty and the nursery stock together. He should value the land, taking 
into consideration the value of the nursery stock growing thereon, but 
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the assessment will be against the land as such and the assessed value 
will be the value for taxation purposes of the land as affected or in
creased by the nature of the use to which it is put. See in this connec
tion Wilson & Co. vs. Cass County, et al., 69 Iowa, 147. 

As to growing nursery or greenhouse stock in pots or other containers 
separated from the land, it is the opinion of this department that such 
stock should be assessed as any other personal property. 

CITIES AND TOWNS-BONDS-REDEMPTION: Under Section 1179-b1, 
Code 1927, a city or town which has funds in their waterworks account 
which are profits and which are not needed for other purposes may take 
up outstanding bonds and pay the face value, accrued interest and a 
premium therefor, if in so doing it will save the city money. 
May 22, 1929. Auditor of State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following question: 

A city has outstanding water-works bonds which are not yet due and 
has on hands in the water-works fund a cash balance, and desires, out of 
this balance, to take up the outstanding bonds by paying the face of the 
same together with accrued interest and a premium, thereby saving the 
city considerable money. 

Is it legal, under the statutes of this state, for the city to pay a pre
mium and take up the bonds? 

Section 1179-b3, Code of Iowa 1927, provides as follows: 

"Permissive application of funds. Whenever the governing authority 
of such political subdivision shall have on hand funds derived from any 
other source than taxation which may be appropriated to the payment 
either of interest or principal, or both principal and interest, of such 
bonds such funds may be so appropriated and used and the levy for the 
payment of the bonds correspondingly reduced." 

We are of the opinion that if a city or town has funds on hand in their 
waterworks account which may be profits and which are not needed for 
other purposes, that they may use said funds in accordance with the pro
visions of the above section to take up, before maturity, outstanding 
waterworks bonds and may pay the face value, accrued interest and a pre
mium thereon if in doing so it will save the city or town money in the way 
of interest. 

CORPORATIONS-STOCK-SECURITIES: All persons, firms, compa-
nies, partnerships, associations or corporations which issue stock on 
the partial payment or installment plan, as defined in Section 8517, 
Chapter 392, Code 1927, must qualify. 

May 22. 1929. Auditor of State: Some questions have arisen as to 
just what corporations, associations, ,persons, partnerships and firms 
should qualify under the provisions of Chapter 392, Code of Iowa 1927. In 
order to settle the question we are, therefore, rendering you an opinion 
on the same. 

We are of the opinion that all persons, firms, companies, partnerships, 
associations or corporations which issue stock on the partial 'payment 
or installment plan, as defined in Section 8517 of said cha:pter, must qual
ify in accordance with the provisions of Chapter •392. No other conclu
sion can be reached after reading the provisions of Section 8517. The 
Auditor of State, under said chapter, is made the trustee, so to speak, of 
the purchaser's funds until the stock or security, etc., Is paid for. 
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Under Chapter 385, Section 8412, Code of Iowa 1927, no domestic cor· 
poration, except building and Joan associations, can issue any stock until 
the par value has been paid. Wihen stock or securities are sold on the 
instaJlment plan the payments made by the purchaser do not become a 
part of the capital of the company selling the same until the stock is 
paid for in full. There is no capital liability on the part of the company 
for the amounts paid by the purchaser until the ,full amount has been 
paid and the stock issued therefor. H the payments made by the pur· 
chaser do not become a part of the capital of the company until the stock 
is paid for and stock issued, there is no reason why the company should 
have authority to use these payments in connection with its business. 
The real purpose of Chapter 392, Code of 1927, is to protect the purchaser. 
Any other construction than the one herein placed on said chapter would 
defeat the purposes of the same and would not protect a purchaser on the 
installment basis. 

ROADS AND HI\GHW A YS: 
1. Road established prior· to effective date of Code, 18"51, had width 

as established; if records lost, the presumption is that the fences are 
on the proper lines; if since the effective date of Code, 1851, the statu· 
tory width is 66 feet. 

2. Landowner acquires no rights by reason of encroachment upon 
highway. 
May 23. 1929. County Attorney, Maquoketa, Iowa: This will acknowl· 

edge receipt of your letter requesting the opinion of this department 
upon the following propositions: 

1. Is a road, now fifty feet wide, but without record of its establish
ment, to be considered within its present fence limitations, they having 
been established over a long period of time, or is it to be considered 
sixty-six feet wide? 

2. Does the adjoining landowner acquire any rights by reason of the 
statute of limitations or estoppel to encroach upon the highway where 
permanent improvements have been made? 

3. Where an appraisal board has been appointed and two agree 1but the 
third refuses to concur, must the report be unanimous or is the report 
signed by the two members and the protests of the third the report of 
the appraisers? 

The court in the case of Dickson vs. Davis County, 205 N. W. 456, de
termined the first question. In that opinion the court ,said: 

"The record in this case shows that, when the new road wM established, 
no reference was made to its width. It is unnecessary, in the establish· 
ment of a road under our law, to recite the width of the road, for the 
reason that the width of the road is determined by statute, unless other
wise fixed by the establishing body. Quinn vs. Baage, 138 Iowa, 426, 114 
N. W. 205; Biglow vs. Ritte1·, 131 Iowa, 213, 108 N. W. 218. Under this 
rule it follows that this new road, having been established after the Code 
of 1851 went into operation, is 66 feet in width." 

Therefore, if this road was established after the Code of 1851, it would, 
by law, without any reference to its width, be a road sixty-six feet wide. 

If it was established prior to the effective date of the Code of 18"51, its 
width would be fixed by the authorities establishing it, whether the legis
lature or the court, and if no record can be found of that establishment, 
we are of the opinion that it would, by presumption, be the width of the 
present road contained between the established fences. 
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In answer to your second question, we believe that the case of Dickson 
vs. Davis County, supra, also governs, it being the last pronouncement of 
the court upon this question. At division 5 of the opinion, the court s1id: 

"It is our conclusion that, when a highway is established with a legal 
width, encroachments thereon by fences or other obstructions by adjoin
ing landowners, regardless of the time the highway is so occupied, does 
not give the party so encr·oaching any right within the limit of the high
way, either through the doctrine of estoppel, laches, or adverse posses
sion." 

We believe that this language is broad enough to overrule the opinion 
in Biglow vs. Ritter, 131 Iowa, 213; 108 N. W. 218, for the reason that the 
language is all inclusive and definitely laid down the rights of one en
croaching upon the high way. 

In answer to your third question, we shall say, that the report of the 
appraisers is not required to be unanimous and that the report signed by 
two of the appraisers is the report of the board. The other may file ob
jections and these may be considered by the board of supervisors, sub
ject, of course, to the right of appeal to the district court. 

SCHOOLS AND SCHOOL DISTRICTS: Term "at a general election", as 
used in S. F. 78, Acts 43 G. A. means the regular school election. 
May 23, 1929. Mr. E1·nest R. Moore, Ceclm· Rapids, Iowa: This will 

acknowledge receipt of your letter requesting the opinion of this depart
ment, at the suggestion of Senator Clark, upon the following proposition: 

Is the term "at a general election" as used in Senate File 78, Acts 43d 
General Assembly, relating to teachers' annuities to be construed as a 
general biennial state election or the regular school election of a school 
corporation? 

The term "general election" when it applies to cities and towns has 
been construed to mean the regular election of such city or town. It wa;; 
so held in the following cases: 

Kessler vs. Fritcl!rnan, 119 Pac. (Idaho) 692 at 695; 
State ex rel Kline vs. Bridges, 94 Pac. (Okla.) 1065; 
Vickery vs. Wilson, 90 Pac. (Col.) 490; 
Treat vs. Mon·is, 127 N. W. (S. D.) 554 at 556; 
State ex rel Forgues vs. Snz1eri01· Conrt of Lewis Connty, 127 Pac. 

(Wash.) 313 at 314. 
The term "last general election" has also been construed to mean the 

last election at which there was a general expression of the public will, 
whether it be state, county, or city election. See State ex 1·el Griffin vs. 
Superior court of Chehalis County, 127 Pac. (Wash.) 120 at 121. 

We are therefore of the opinion that where the term "general election" 
is used in connection with a school statute, it refers to the regular school 
election and not the biennial state election. The board of a school oor
poratlon would have no authority to submit a proposition at the biennial 
state election and the only way it could be submitted at that time would 
be for the board to call a special election on that date. Such action, we 
hold, is not necessary under the statute, and it is proper to submit the 
propositions provided in Senate File 78, Acts of the Forty-third General 
Assembly, at the regular school election whenever it is held under the 
statutes. 
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BOARD OF RAILROAD COMMISSIONERS: Board of Railroad Commis
sioners has discretion to refuse or grant a franchise. 

May 23, 1929. Board of Railroad Commissioners: We acknowledge re
ceipt of your request for our opinion as follows: 

"A large number of applications for franchises to construct and operate 
electrical transmission lines upon the public highway is constantly before 
this commission. In many instances the applicant seeks to invade a 
territory and highway that is already occupied by another. Then again, 
there may be two applicants to serve the same territory and over the 
same highway. 

"The question is whether or not, under the above referred to chapter, 
the commission may withhold or deny a franchise for those reasons." 

Chapter 383, Code, 1927, contains the provisions in relation to the grant
ing of a franchise to an electric transmission company. Section 8313 
thereof provides for a hearing before the Board of Railroad Commissioners 
of objections to the proposed improvement or granting of the franchise. 
The board is authorized therein to consider the petition and objections 
filed, to take testimony and investigate. The statute then provides: 

"It may grant such franchise in whole or in part upon such terms, 
conditions, and restrictions, and with such modifications as to location 
and route as may seem to it just and proper. * * * *." 

The statute also authorizes the Board of Railroad Commissioners to 
annul or cancel franchises granted by it for certain specified reasons. 

The Board of Railroad Commissioners is authorized to determine the 
terms and conditions that shall be contained in the franchise. The pro
visions of the chapter referred to are very broad and general and the 
language of the section above quoted adds specifically to the general 
authority granted the board in this chapter. We are of the opinion that 
the provisions thereof give the Board of Railroad Commissioners the dis
cretion to refuse or grant a franchise for electric transmission lines in 
instances where a franchise is sought over highways already occupied by 
other lines, or where the applicants seek to serve the same territory 
over the same highway. The board must act reasonably and not in an 
arbitrary or unreasonable manner in exercising this discretion. 

SECONDARY ROAD IMPROVEMENT DISTRICTS-HIGHWAYS: Board 
of supervisors has not lost authority to levy an assessment for special 
benefits in a secondary road improvement district. The fact that bene
fited land has changed ownership would not affe(!t the levy, and the 
board may see that the impr·ovement is completed even though a period 
of a•pproximately ten years has elapsed from the establishment of the 
district. 
May 23, 1929. County Attorney, Spencer, Iowa: We acknowledge re

ceipt of your request for our opinion on three questions that arise by 
virtue of facts, which may be summarized as follows: 

In July, 1919, a petition was filed with the board of supervisors for the 
establishment of a secondary road improvement district, under the pro
visions of Chapter 241, Code, 1924. On May 4, 1920, the board established 
the district known as No. 11, consisting of three miles of township road. 
The contract for this improvement was let August ·3, 1920. All proceed
ings up to the letting of the contract were legal and complied with the 
provisions of the statute. The date the contracts were let only one-half 
of the roads to be improved ·were graded and drained by the township, 
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as required by statute, and this work has not 'been completed to date. 
No commission was appointed to apportion benefits until March, 1929, 
when the commission was appointed by the board of supervisors, made 
the apportionment of benefits and gave notice, as required by statute, of 
the assessment and hearing. To this assessment objections have been 
filed, contending that the board lost jurisdiction ·by reason of the lapse 
of time and that certain objectors have acquired real estate on which 
assessments are now attempted to be levied, subsequent to the comple
tion of the improvement. The township has paid its percentage under the 
provisions of the statute, and it is now sought to assess the twenty-five 
per cent remaining against abutting property. 

The provisions of the statute above referred to in regard to the creation 
of special improvement districts and the levy of assessments upon prop
erly therein, do not contain any provision fixing a time within which the 
boards of supervisors are required to appoint the commissioners. It is a 
rule which needs no citation of authority that the statute of limitations 
does not run against the state and its municipalities when engaged in the 
performance of a public function. 

In the absence of statutory limitation, we are of the opinion that the 
board of supervisors has not lost jurisdiction to levy the assessment 
because of a lapse of time. The assessment is against the land and is 
considered a benefit to the land. The fact that land changes ownership 
within the time the proceedings to establish the district was commenced 
and the assessment made would not affect the levy. There is nothing in 
the statute that makes ownership of the land at any particular time dur
ing the course of the proceedings essential. 

Section 4749, Code, 1927, provides: 

"It shall be the specific duty of the board of supervisors to see that all 
contracts on secondary roads are faithfully executed. * * *." 

We are of the opinion that the board may proceed to complete the im
provement program as originally contemplated, and apportion the bene
fits accordingly. 

HIGHWAYS-COUNTIES-LIMIT OF INDEBTEDNESS: The limit of 
indebtedness of a county for secondary road purposes is in an aggre
gate three per cent of the actual value of the taxable property, and 
additional bonds cannot be issued for this purpose until the outstand
ing indebtedness has been reduced so that the issue will not exceed the 
constitutional limit. 
May 23, 1929. County Attorney, Marshalltown, Iowa: This will ac

knowledge receipt of your request for an opinion concerning the amend
ment of the 43d General Assembly Senate File 480, to Section 4753-a17, 
Code, 1927. You state in substance that at the present time Marshall 
County has an outstanding indebtedness of approximately three per cent 
of the actual value of the taxable property within the county as ascer
tained by the last state and county tax list. This indebtedness includes 
approximately $800,000.00 of primary road bonds. Under these facts you 
inquire whether or not it would be possible for the county to issue bonds 
for the improvement, drainage and building of secondary roads in an 
amount which would bring the total indebtedness of the county up to 



124 REPORT OF THE ATTOR~EY GENE'RAL 

four and one-half per cent of the actual value of the taxable property in 
the county, as ascertained by the last state and county tax list. 

Section 4753-a17, Code, 1927, as amended by the Acts of the 43d General 
Assembly, reads as follows: 

"The amount of bonds Issued under this chapter by any county to pay 
for primary road construction, or bonds issued to refund county primary 
road bonds, shall not, when added to all other indebtedness of the county, 
exceed in the aggregate four and one-half 'Per cent on the actual value of 
the taxable property within such county, to be ascertained by the last 
state and county tax list previous to the incurring of such indeqtedness. 
Any other statute to the contrary notwithstanding. The amount of bonds 
issued for secondary road construction when added to all other indebted
ness of a county shall not exceed in the aggregate three per cent on the 
actual value of the taxable property within such county to be ascertained 
as above specified." 

It is thus apparent that the legislature has placed a different limit of 
county indebtedness for primary and secondary road purposes. The limit 
for secondary road purposes is in the aggregate three per cent, and from 
the facts stated in your letter it appears that Marshall County has reached 
this limit. We are, therefore, of the opinion that the county cannot issue 
secondary road construction or improvement bonds until the indebted
ness of the county has been reduced to such an extent that the bonds is
sued for secondary road improvement construction would not bring the 
aggregate indebtedness to over three per cent of the actual value of the 
taxable property within the county. 

GENERAL ASSEMBLY-CLERK: There is no authority, under the 
statute, for paying the chief clerk of the House of Representatives or 
any other employee compensation for labor performed in the prelimi
nary organization of the House ·prior to the convening of the session 
of the 4·3d G. A. 
May 24, 1929. Chief Clerk, House of Representatives, Des Moines, Iowa: 

We acknowledge receipt of your letter requesting an opinion of this de
partment on the following question: 

Rule 65 of the House Rules was amended by the 43d General Assembly, 
providing as follows: 

"He shall (clerk of the House) be elected for a term of two years, 
ending with the tenth legislative day of the succeeding general assembly 
following his election. Upon the convening of the general assembly, or 
in the absence of both speaker and speaker pro tempore, he shall call the 
House to order and preside until a temporary speaker is elected. He shall 
perform ~uch duties for a period not exceeding thirty days prior to the 
convening of the regular sessions of the general assembly as will expedite 
the organization of the clerical force of the House, and to that end may 
retain an assistant, both of whom shall receive the same compensation 
as is fixed by the general assembly for similar duties." 

The reason for this amendment was that, for many years in order to 
expedite the work of a session of the legislature the clerk of the House 
necessarily spent about thirty days prior to the convening of the ·session 
in organizing the House, and this amendment was to provide for the 
taking care of the compensation for this extra work. 

Under the statutes of this state and the amendment referred to can 
payment be made for this extra work? 

Section 10, Chapter 2, Code of Iowa 1927, provides as follows: 
"Officers-tenure. The speaker of the house of representatives shall 

hold his office until the first day of the meeting of the regular session 



IMPORTANT OPINIONS 125 

next after that at which he was elected. All other officers elected by 
either house shall hold their offices only during the session at which they 
were elected, unless sooner removed." 

Section 19, Chapter 2, Code of Iowa 1927, provides in substance that the 
compensation of the officers and employees of the general assembly should 
be fixed by joint resolution of the House and Senate and that no other or 
greater compensation shall be allowed such officers or employees. 

Section 11 of House File No. 494 appropriates a sum sufficient to pay 
the per diem compensation made necessary by Senate Concurrent Reso· 
lution No. 15, and a sum sufficient to pay the per diem compensation of 
the additional employees of the Forty-third General Assembly authorized 
by Senate Joint Resolution No. 1, for services required of them after the 
12th day of April, 1929. 

It would appear from reading Section 10, above referred to, that all 
officers elected by either house shall hold their office only during the 
session at which they were elected unless sooner removed. It would also 
appear, under Section 19, that the compensation of the officers and em· 
ployees of both houses of the general assembly must be fixed by a joint 
resolution of both houses. 

Section 11 of what is known as the "Omnibus" bill makes no appropri· 
atlon for the extra work necessitated by the preliminary organization of 
the house before the convening of the Forty-third General Assembly. 

We are, therefore, of the opinion that there is no authority, under the 
statute, for paying the clerk of the House or any other employee compen
sation for labor performed in 'the preliminary organization of the House 
prior to the convening of the session of the Forty-third General Assembly. 

COUNTIES-INSANE-SUPPORT: Where the insane commission of a 
county committed a patient to the state insane hospital, finding the 
patient's residence in another county, but failing to give the notice 
required by the statute to the county of the patient's residence, the 
committing county is liable for the support of such patient. The re
quirements of the statute with respect to notice bei11g mandatory. 
May 24, 1929. County Attorney, Boone, Iowa: We acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

In 1910 Elmer Winters and his wife were residing at Ames, Iowa, and 
had resided there for some eight years previous to such time. In that 
year Mr. Winters became ill and was placed in the Eleanor Moore County 
Hospital in Boone, Iowa. He was there only a few days when he was 
brought before the Insane Commission of Boone County, Iowa, and was 
committed as insane to the State Hospital for the Insane at Clarinda, 
Iowa. According to the commitment and the records of the Insane Com· 
mission of Boone County his legal settlement was found as of Story 
County, Iowa. There Is no record showing that a notice of the findings 
of the Insane Commission was ever served on the county auditor of Story 
County, or upon the Insane Commission of said county. 

Winters remained a patient at the State Hospital for the Insane at 
Clarinda, Iowa, for the period from 1910 to 1925, when he was again re
moved to the Boone County Home, and in 1926 he died there. 

The expense in connection with his commitment and care at the State 
Hospital for the Insane was paid by Boone County, Iowa. In 1927 county 
officials of Boone County took the matter up with the Story County offi· 
cials and Story County was billed for the total amount of the expense in 
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connection with this man's commitment and care. The county officials of 
Story County refused to pay the bill. 

Whether or not notice was served upon the Story County officials is 
not disclosed by the records of either county. Story County denies this, 
and Boone County has no evidence as to the same. 

Under the above statement of facts what county is liable for the sup
port of this patient? Would the failure of Bo'one County to serve a notice 
on Story County preclude Boone County from recovering the amount of 
the bill, even though Story County was in fact the county of the legal 
settlement of the incompetent? 

The statute in force at the time of the commitment of the said incom
petent was Section 2270 of the Code of 1897. Under that section the in
sane commission committing is required to notify the county auditor of 
the county wherein they find the legal settlement of the committed pa
tient, and under the case of Poweshiek County vs. Cass County, 63 Iowa 
244, it was held by our supreme court that notice by the commission to 
the county auditor of the county of the legal settlement is a condition 
precedent to the county's right to recover from the county of the legal 
settlement. The law was changed in 1924 to read as it now appears in 
Sections 3583-84 of the Code of Iowa 1927. Under these sections the 
commission is required to certify their findings to the superintendent of 
the hospital to which the patient is committed, and also to the county 
auditor of the county of such legal settlement. In other words, the law 
with respect to notifying the county is the same as it was in Section 
2270, Code of 1897. 

We are, therefore, of the opinion that if the facts are that no notice 
was given by the Insane Commission of the Boone County, Iowa, to the 
county auditor of Story County, Iowa, of their findings with respect to the 
commitment of Winters, that an action to determine the legal settlement of 
said deceased incompetent would avail Boone County nothing. We are 
also of the opinion that if the records of either county do not show that 
notice was given or received, as the case might be, and that you have no 
evidence which would positively prove the fact of the giving of notice and 
the receipt of it by Story County, that you could not maintain your action 
against Story County, Iowa. 

BOXING--CONTRIBUTIONS-ADMISSION FEE: The collection of con
tributions or donations at a prize-fight, where the contestants receive a 
prize, is a violation of the provisions of the boxing statute. 
May 24, 1929. County Attorney, Burlington, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Is it your opinion that where a boxing exhibition is put on where the 
contestants receive a prize, and no admission tee is charged, that it would 
be illegal to have a receptacle placed at the point of entrance where do
nations might be deposited, it being understood that the donations are not 
compulsory and that the admission would be entirely free? 

We are of the opinion that it would be contrary to the provisions of the 
statute, with respect to boxing, to have a receptacle where contributions 
or donations might be deposited by a spectator if he so desired. This 
would be an invitation to the public who attended the fight to pay some
thing for their admission, and would be in our judgment a violation, it 
being an indirect way of collecting admission. 
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SCHOOLS AND SCHOOL DISTRICTS: H. F. 152, Acts 43 G. A. provid
ing for detachment of territory under conditions is mandatory; board 
of receiving school district may act for district. 
May 24, 1929. County Attorney, Le Mars, Iowa: This will acknowledge 

receipt of your letter requesting the opinion of the department upon the 
construction of House File 152, Acts of the Forty-third General Assembly. 

Your specific questions are as follows: 

1. Is the statute mandatory upon the county superintendent upon the 
filing of the petition? 

2. Does the four section limitation specified in Section 4133 of the 
Code apply? 

3. Does the board of the corporation to which the territory is to be 
attached have the power to act for the district, or must the action to 
determine whether it will receive the territory require the approval of 
the voters? 

We shall answer your inquiries in the order submitted. 
1. The act provides that when the petition is filed the county super

intendent must forthwith detach the territory therein described and 
attach the same to the adjoining school corporation named in the petition, 
provided such school corporation so named will receive such te.rritory. 
We are of the opinion that if the school corporation will receive such 
territory there is no discretion in the county superintendent and she must 
detach the territory if the petition, as prescribed in the statute, is filed. 
She could determine, of course, the sufficiency of the petition but, fur
ther than that, she would have no discretion. 

2. In answer to your second question, we call your attention to the 
fact that this amendment is made to Section 4131, which applies in the 
case of natural obstacles. In construing this section the court has held, 
before amendment, that the four section limitation prescribed in Sec
tion 4133 of the Code, does not apply. In School District No. 10 vs. Dis
trict of Kelley, the court said: 

"But the provisions of the Code, Section 2791 (being Section 4131 of 
the present Code, which was amended) authorizes the county superin
tendent to attach portions of one school corporation to another where by 
reason of natural obstacles any portion of the inhabitants of the one can
not, with reasonable facility, attend school in their own corporation, and 
there is no limitation under this section to a redu.ction of an independent 
district to less than four sections." 

The holding in this case was definitely followed in Cutler vs. Board of 
Supervisors, 154 N. W. 671 at 672, and it was held that this provision of 
the statute was not repealed by later legislation with reference to inde
pendent districts. See School District vs. Stockport, 149 Iowa, 48'0, 128 
N. W. 848. The later legislation referred to is doubtless the present Sec
tion 413,3 of the Code. 

Since the amendment was made to Section 4131, above construed, in
stead of to Section 4133, we are of the opinion that the four section lim
itation of the latter section does not apply and that it is not necessary 
that four sections be left in the Independent District of Remsen after the 
territory described in the petition is detached. The cited case also holds, 
in substance, that the four section limitation does not apply where the 
independent district contains a city or town, the population being the 
unit rather than the territory. 
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Your third question presents greater difficulty. The language of Sec· 
tion 41'33 specifies that the boards of directors may agree upon a change 
in the boundary lines. Section 4131 provides that the board of the cor
poration may consent to attach the territory. The language used in the 
amendment is "providing such school corporation so named will receive 
such territory." No provision is made for an election and the question 
to be determined is whether or not, in such matter, the board of directors 
of the receiving school corporation can act for it. It becomes then, a 
question of general statutory construction to determine the powers of the 
electors and the powers of the board of directors. 

The powers of the electors are contained in Chapter 212 of the Code, 
particularly, Section 4217. A careful reading of this chapter fails to dis
close any power in the electors to determine such a question. The powers 
of a special election of the voters of any school corporation are contained 
in Section 4197 and nothing in that section gives to the electors the 
power to determine such a question as that raised here. 

It is a general rule of law, which is fundamental, that the board of 
directors of any corporation manage the corporate business except where 

·their power is restricted or granted to the electors of the corporation. 
The board of directors has charge of the schoolhouse and grounds and the 
property, subject to the limitations of the statute. It determines the 
school year subject to the statute, enters into contracts with teachers, 
purchases general supplies, and has general management of the school 
property. As hereinbefore indicated, it acts for the corporation in ques
tions concerning boundaries. 

In the instant case, we are of the opinion that it was the intention of 
the legislature that the receiving school corporation should act through 
its board of directors and that said board may determine when notified 
of the act of the superintendent in attaching the territory whether or not 
it will receive the same and accept it as a part of its district. 

FISH AND GAME-PRIVATE PRESERVE-SALES-BLACK BASS-
SPEARING F'ISH: The owner of a private preserve may sell black 
bass and may spear fish out of his private preserve. 
May 24, 1929. State Game Warden: We acknowledge receipt of your 

letter requesting an opinion of this department on the following questions: 
( 1) Under the statutes of this state can one who has a private fishing 

preserve sell and dispose of black bass? 
( 2) Is it lawful to spear a fish in a private preserve? 

(1) 
Under Section 1707, Code of 1927, persons who raise or propagate fish 

upon their own premises, or whose premises upon which are waters 
having no natural inlet or outlet, are the owners of fish therein and may 
take them therefrom or may permit them to be taken. Section 1754, Code 
of 1927, prohibits a commercial institution, commission house, restaurant, 
cafe keeper, or fish dealer, from having in his possession or from buying 
or selling, or offering to buy or sell, any black bass, whether caught or 
taken within or without the state or lawfully or unlawfully taken. Such 
prohibition only applies to those persons or corporations or agencies 
named in said section, and if a person did not come within any of the 
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agencies named in said section he would not be prevented from selling 
black bass. 

(2) 

We do not find any provrswns of the statute which would prevent the 
taking from a private fishing preserve of fish by spearing. Section 1707, 
Code of 1927, provides that the title to fish in such preserves belongs to 
the owner thereof and authorizes him to take or permit the same to be 
taken from such waters. 

STATE OFFICERS-CONGRESSMEN-CODE': Senators and Representa
tiyes of the United States Congress are not state officers and, therefore, 
are not entitled to receive free copies of the Code and other publications 
mentioned in Section 235. 
May 24, 1929. Superintendent of Printing: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

Under Section 235, Code of Iowa 1927, are the Senators and members 
of Congress from this state entitled to receive free copies of the Code of 
Iowa and other publications mentioned in said section'! If Senators and 
Congressmen are entitled to receive free copies of the Code of Iowa and 
other publications, under Section 235, it would be under sub-division 10 
of said section, this applying to state officers. 

We are of the opinion that Senators and Congressmen are not state offi
cers and are, therefore, not entitled to receive free copies of the Code 
and other publications mentioned in Section 235 of the Code of Iowa 1927. 

BUDGET DIRECTOR: The amendment to the present budget law as 
contained in Senate File No. 329, does not change or modify the power 
of the Budget Director. 
May 24, 1929. Director of the Budget: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

What effect has the amendment to Section 357, as contained in Senate 
File No. 339, with respect to the power of the Budget Director in connec
tion with the hearings and decisions as in said section provided? 

We are of the opinion that said amendment did not alter or change the 
power of the Budget Director with respect to the hearings, that is, that 
he has the same power under Se.ction 357 as he had before the amendment 
was made. The only effect said amendment has is to strike out sur
plusage in Section 357. 

CORPORATIONS-INSTALLMENT OR PARTIAL PAYMENT PLAN
"LIABILITY" DEFINE'D-KINDS OF SECURITIES: 
May 25, 1929. A uclitor of State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following questions: 
(1) Section 8521, Chapter 392, Code of 1927, provides in part as fol

lows: 
"* * * At the end of such calendar year, such association shall deposit 

with the auditor of state securities of the kind above provided in an 
amount equal to all its liabilities to pusons residing within this state 
and shall keep such deposit at all times equal to such liability; * * *." 

Under the above ·section, what is the measure of the liability with re
spect to the amount that should be deposited with this office? 

(2) Section 8521, Chapter 392, Code of 1927, also provides in substance 
that before any association or company shall be authorized to do business 
within the provisions of Chapter 392 it shall deposit with the Auditor of 
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State a bond approved by the Exe.cutive Council, of securities of the kind 
designated in sub-divisions 1, 2, 3, 4, and 5 of Section 8737, Code of 1927, 
or such other securities as shall be approved by the Executive· Council in 
an amount equal to $25,000.00. Said section also provides that, at the end 
of the first year they shall deposit with the Auditor of State securities of 
the kind above provided, referring to the kind designated in hnes eight 
and nine of said section. 

The question is, under this section, and this language, after the first 
year does the Executive Council have authority to approve the kind of 
securities which a company may deposit with the Auditor of State? 

(3) We call your attention to a sample copy of a contract which is 
offered by the Investors Syndicate, especially to paragraph 1 of said ron
tract, which paragraph reads as follows: 

"1. Security. The company agrees to keep and maintain at all times 
first mortgages on improved real estate, cash and government bonds in 
an amount equal to at least $110 for each $100 of its liability hereunder 
and under all other like outstanding certificates issued by it, said liability 
being the cash value as shown in Paragraph 3, less the amount of any 
loans made thereon." 

You will note from a reading of this paragraph that it defines the com
pany's liability as the cash value as shown in Paragraph 3 of their con
tract, which paragraph defines the cash surrender and also loan values 
after the 18th month. If you hold that the liability of the company, under 
their contract, is more than the cash surrender or loan value then should 
this company be required to rewrite paragraph 1 of their contract in order 
to comply with Section 8521 of the Code? 

(1) 

We are of the opinion that, under Section 8521, Code of 1927, the 
liability which such company is required to deposit with the Auditor of 
State is equal to the amount that such company would have to pay the 
investor in the event such company should choose to call in the contract, 
or in the event of the liquidation of the company. This liability would 
be the amount that the investor paid in, ,plus the rate of interest which 
the company agreed to pay the investor on his investment. 

(2) 

We are of the opinion that, under Section 8521, Code of 1927, the only 
kind of securities which may be deposited with the Auditor of State, after 
the termination of one year's business, by a company who has qualified 
under Chapter 392, are the kind of securities designated in sub-division 
1-5, inclusive, of Section 8737, Code of 1927, and that the Executive Council 
has nothing to do with the approval of the kind of securities that may 
be deposited after the first year the company does business in this state. 

Our attention has been called to the fact that Section 1806 of the Code 
of 1897, which was the section in force at the time of the passage of 
Chapter 392, has been repealed and that Section 8737 of the Code of 1927, 
is the substitute section which was enacted by the legislature and that, 
therefore, the old section having been repealed, companies operating 
under Chapter 392 are not governed with respect to the kind of securities 
which they may deposit by the new Section 8737, Code of 1927. Under 
Chapter 392, sub-divisions 1-5, of Section 1806, were the kind of securities 
which companies operating under said chapter were authorized to deposit 
with the Auditor of State. The legislature, in repealing Section 1806, Code 
of 1897, necessarily took into consideration any statutes in existence which 
the repeal would affect and, in substituting Section 8737 of the Cq,de of 
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1927, did not change Chapter 392, but left the kind of securities which 
might be deposited with the Auditor of State as those defined in sub
division 1-5 of the new section. The presumption, therefore, is that the 
new sub-divisions 1-5 of Section 8737 of the Code of 1927 are the sub
divisions which define the kind of securities which a company, operating 
under Chapter 392, Code of 1927, may deposit with the Auditor of State. 

(3) 

Under the company's contract it has two liabilities, one, the liability 
in the event the investor, at his option, chooses to surrender the contract 
or secure a loan thereof. This is the liability as fixed in paragraph 3 
of the sample contract submitted by you; two, the liability which it has 
in the event the investor performs his part of the contract; that is, makes 
the payments in the manner and at the time provided for in said contract. 
This liability is the amount the investor has paid in in accordance with 
the terms of his contract less such expense loading as may be properly 
chargeable to the certificate holder, plus interest compounded annually 
at the exact rate necessary to accumulate the maturity value of said 
contract. 

Having construed the measure of the liability provided for in Section 
8521, Code of 1927, as being the amount which the investor pays in in 
accordance with the terms of his contract leSIIO an expense loading charge, 
plus interest compounded annually at the exact rate necessary to ac
cumulate the maturity value of said contract, it necessarily follows, that 
the company cannot limit its liability to the cash surrender or loan 
value and that, therefore, the provisions of paragraph 1 of the Syndicate 
contract are contrary to said Section 8'521, and that said J)flragraph 
should be changed so as to comply with the statute. 

In connection with the revision of the syndicate contract so as to make 
it comply with Section 8521, we are attaching hereto, two paragraphs 
which you should require the company to insert in all contracts sold in 
this state. The first of the paragraphs attached under the head of "Re
serve" defines the liability, so to speak, of the company in accordance 
with the provisions of Section 8521 and no company engaged in the same 
business as the syndicate should be permitted to sell any contracts in 
this state unless they have such a provision in their contract. 

The second paragraph which is attached hereto, under the heading of 
"Security" should be in all contracts issued by any company operating in 
this state under the same plan as the Investors Syndicate. 

DRAINAGE BONDS-ASSESSMENTS: Interest should be paid on drain
age bonds for the period outstanding after maturity. 
May 25, 1929. County Attorney, Nm·th1coocl, Iowa: We acknowledge 

receipt of your request for an opinion concerning the payment of interest 
upon drainage bonds that are past due. It appears from your letter that 
part of the land assessed for benefits has not paid and a .shortage resulted 
in the funds for the retirement of bonds. Some of the bonds with interest 
thereon are now in default and the treasurer, at this time, has a sub
stantial sum of money on hand that can be used for the payment of bonds 
and interest. 

There is no provision in 'the statute directly concerning a payment of 
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interest upon past due drainage bonds. In the absence of provision in the 
bonds stopping the interest at maturity, we are of the opinion that interest 
should be paid on the bonds that have matured up to the date of their 
payment. Section 7509, Code, 1927, indicates that it was the intention 
of the legislature to pay interest upon drainage bonds until the bonds 
were retired. In the section referred to provision is made for the payment 
of interest and principal of outstanding bonds when assessments are in
sufficient to meet the same, by an additional levy. 

TAXATION-PERSONAL PROPERTY: Statute of limitations does not 
run against the collection of delinquent personal property taxes by 
distress and sale. 
May 25, 1929. County Attorney, SigoU1·ney, Iowa: We acknowledge 

receipt of your request for an opinion as to whether or not taxes assessed 
on personal property for the years 1921 and 1922 are collectible by distress 
and sale at this time. 

Section 7189, Code, 1927, authorizes the treasurer to proce.ed to collect 
delinquent personal property taxes. There is nothing in the statute 
placing a limitation upon the time that these taxes may be collected in 
this manner. In Collins Oil Company vs. Perrine, 188 Iowa, 295, this 
question was raised and it was held that the five year statute in regard 
to bringing actions did not apply. In vjew of this decision and the absence 
of any statutory limitation, we are of the opinion that, providing the tax 
has been regularly brought forward, distress and sale for its collection 
could now be resorted to. 

SCHOO~S AND SCHOOL DISTRICTS: Stranger to case before county 
superintendent cannot appeal to state superintendent. 
May 27, 1929. Department of Public Instruction: This will acknowl

edge receipt of your letter requesting the opinion of this department upon 
the following question: 

Could a minority of the board of directors of a school district prose
cute an appeal to the Superintendent of Public Instruction from the de
cision of the county superintendent as individuals and not as the official 
act of the board; or could any person not a party to the appeal .from the 
decision of the school board to the county superintendent appeal from 
the decision of the county superintendent on the matter on appeal thereto? 

We are of the opinion that only such persons as are parties to the appeal 
of the county superintendent from the decision of the board could appeal 
from the decision of the county superintendent to the Superintendent of 
Public Instruction. Therefore, a majority of the board could not appeal 
if the decision was against the board. The procedure before the Superin
tendent of Public Instruction is appellate in its nature. The hearing 
before the county superintendent is in the nature of a trial de novo and 
any person interested in the matter could intervene there. Any such 
intervenor could then appeal to the Superintendent of Public Instruction, 
but a person who is an entire stranger to the action before the county 
superintendent could not so appeal. 

SCHOOLS AND SCHOOL DISTRICTS: Treasurer cannot deposit bond 
proceeds in trust; must deposit same in legally designated depository. 
May 28, 1929. Superintenclent of Public Instruction: This will acknowl-
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edge receipt of your letter in which you enclose a copy of a letter from 
F. N. Olry, county superintendent Crawford County, and a copy of a pro
posed contract between the Carleton D. Beh Company and the board of 
directors of the Consolidated School District of West Side, Iowa, and 
request the opinion of this department upon the question of the validity 
of such contract. 

The contract provides for the purchase of sixty thousand dollars worth 
of school building bonds to be issued by the said school corporation, and 
provides as follows: 

"For such funds deposited by your district with the Des Moines Na
tional Bank, Trust Department, Des Moines, Iowa, for the account of this 
company, we hereby agree to pay your district four and three-fourths per 
cent on daily balances, and to deposit with said Des Moines National 
Bank, Trust Department, as security for the said funds, the bonds of your 
district above described, United States government bonds, municipal obli
gations, or cash, aggregating in the face amount at all times the amount 
due your district. This company reserves the right to substitute for such 
security other security of like character and value. Withdrawals may be 
made by your district upon said funds as the work on your school building 
progresses, upon five days written notice addressed to this company at 
Liberty Building, Des Moines, Iowa. 

"It is understood and agreed that the duty of the Des Moines National 
Bank, Trust Department, shall extend only to the safe keeping of the said 
collateral, and that the Trust Department, shall be in no way considered 
a guarantor of the validity or value of said collateral." 

The statute provides that the school treasurer shall deposit all funds 
in his hands, as such treasurer, in a bank to be designated by the board 
and provides specifically that the bank must be "within the county or 
within five miles o.f its border within the state of Iowa." 

We are therefore of the opinion that the board of directors of this 
district has no authority to issue these bonds for anything but cash and 
that the proceeds thereof must be deposited in a bank within the pro
visions of the statute. There is no authority whatever in the statute for 
the deposit of such funds or of such bonds in trust and any such action 
would render the school treasurer liable personally upon his bond and 
would subject the board to an injunction requirin~ it to order the funds 
deposited as specified by statute. 

There are only two courses open to the board. It may sell all the 
bonds and issue them at one time and deposit the proceeds in its lngally 
designated depository, as provided by law, or it may sell the bond111 and 
issue them as it needs the funds and deposit the proceeds thereof as 
issued in its legally designated depository bank. 

BANKS ,AND BANKING: State or savings bank cannot loan its bonds 
to a national bank. 
May 29, 1929. Department of Banking: This will acknowledge receipt 

of your letter requesting the opinion of this department upon the fol
lowing proposition: 

May a state or savings bank loan or deposit with a national bank, or 
other bank, its bonds or securities on a safekeeping receipt under the 
terms of which the national bank, or other bank, can demand twtmty 
days notice from the savings bank before the return of the bonds? 

Under the plan proposed, the bonds would be ·shown as a bond as-set in 
each institution and the bonds are to be used by the national banlr to 
pledge as collateral to certain deposits therein. 
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There is no authority whatever empowering a state or savings bank 
to so loan or deposit its bonds or securities. The only purpose for which 
such bonds can be deposited is the purpose of safekeeping, returnable 
upon demand, or to secure postal savings deposits under the provisions 
of Section 9268, Code of Iowa, 1927, or deposited under the provisions 
of House File 402, Acts Forty-third General Assembly. 

We are of the opinion that the above practice is contrary to the Jaws 
of this state and that steps should be taken by your department \m
mediately to correct the condition. 

l:'liTOXICATINIG LIQUOR-MOTOR VEHICLES: Motor vehicles seized 
for the conveyance of intoxicating liquor under the provisions of S. F. 
269, 43d G. A.-it is a matter .for the court to determine the bona fid~s 
of a chattel mortgage given upon such vehicle. 
May 31, 1929. County Attorney, Muscatine, Iowa: This will acknowl

edge receipt of your request for an opinion concerning the provisions l'f 
Sectio~ 2012, Code, 1927, as amended by Senate File Xo. 269, Laws of the 
Forty-third General Assembly. You inquire particularly concerning the 
status of an unrecorded chattel mortgage given on an automobile seized 
for the conveyance of intoxicating liquor. The statute as amended now 
reads as follows: 

"On a hearing the court shall determine whether any claim or lien 
shall be allowed. If allowed, he shall enter an order fixing therein the 
amount and priority of all such claims or liens allowed, and shall enter 
such further order for the protection of the claimants or the lien holders 
as the evidence may warrant." 

We are of the opinion that under the provisions of the statute above 
quoted it is discretionary with the court what liens he will allow, and 
that it is only a question of evidence that the chattel mortgage is re
corded. We believe the court should find that the mortgage was given 
in good faith and without any knowledge on the part of the mortgagee 
that the car was to be used in the transportation of intoxicating liquor. 
We believe it is permissible to show the reputation of the mortgagor in 
regard to the violation of intoxicating liquor laws, and if it is shown that 
the mortgagor has a bad reputation in this respect and one that is well 
known in the community we believe the mortgagee would be stopped to 
deny knowledge of this fact. It is now a question of the bona fides of 
the transaction and the court is given unlimited discretion as to his 
findings based upon the record introduced. 

TOWNSHIPS: Under the provisions of Section 62, S. F. 169, 43d G. A., 
a county cannot assume and pay outstanding illegal obligations of a 
township incurred for township road work. 
June 3, 1929. County Attorney, Webster City, Iowa: We acknowledge 

receipt of your letter in which you inquire concerning the payment of 
obligations incurred by a township for road work during 1929, some of 
which will be payable in 1930. 

Section 62, Senate File 169, Laws of the Forty-third General Assembly, 
provides: 

"All levies made in 1929 by township trustees for township road drag 
or drainage purposes shall be null and void." 

Section 63 thereof provides: 
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"On January 1, 1930, the county shall be deemed to have taken over and 
assumed all valid and legal outstanding contracts and obligations entered 
into by the various boards of township trustees of the county in further
ance of their rl uties relative to township roads." 

The work contracted for by township trustees on township roads comes 
within the classification of "legal outstanding contracts and obligations" 
within the provisions of Section 63, supra, and we are of the ppinion that 
the cost of this work may be assumed ancl paid hy the county, under the 
provisions of the statute referred to. 

LEGISLATURE: Member thereof would forfeit membership by accepting 
employment by the state or a department thereof. 
June 3, 1929. Iowa Rtate Hif!hway Commission: I have your com

munication of the 29th ultimo, which reads as follows: 

"We have applications from three different members of the general as
sembly asking for employment on our force. I am just wondering as to 
the legal status of this matter. Therefore, I am writing to ask your opin
ion on the following question: 

"Are there any provisions of the law which would restrict or prohibit 
the employment of a member of the legislature by one of the state de
partments?" 

There are no provisions of the Constitution or statutes of this state 
which would prevent a member of the legislature from being employee! 
by the state in any position which was not specifically created by the 
General Assembly of which he was a member. The Constitution, however. 
irould prevent him from holding a seat in the !General Assembly should 
there be a special session called because of the fact that he is employed 
by the State of Iowa. He would thus by becoming a member of your forc·e 
forfeit his right to sit in the legislature and it would have the effect of 
creating a vacancy in his office in case a special session is called. 

I call your attention to Section 22, of Article III of the Constitution, 
which would make him ineligible to hold a seat in the General Assembly. 

:VIINORS-SOLDIERS-T AX EXEMPTION-ADOPTIO~: The adoption 
of the child of an ex-service man does not take away the right of ex
emption. 
June 4, 1929. County Attorney, Vinton, Io1ca: This will acknowledge 

receipt of your request of May 28, 1929, wherein the facts were related, 
as follows: 

A minor child by the name of Noeller, whose father was an ex-service 
man but who is now deceased and whose mother, also being dead, has 
certain property but this child was recently adopted by Mr. and Mrs. ,Roy 
RundalL Would the adoption of this child interfere or prohibit this child 
from securing the tax exemption granted under paragraph 5 of Sec
tion 6946? 

In reply we would say that the right of exemption, under paragraph 
5 of Section 6946, is one, which may be inherited by a minor child of a 
deceased soldier, and would not terminate by adoption of the minor by 
other parties. Under the laws of this state, this child, even though 
adopted, would have the right to and does inherit, from Its natural par
ents as well as from Its adopted parents, and we can see no reason why 
this child would not be entitled to the regular exemption, as provided 
by the present statute. 
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BOARD OF HEALTH-ITINERANTS- COSMETOLOGISTS- BARBER 
SHOPS: Where a cosmetologist is called to another city or town to 
perform permanent waving, he would not fall within the definition of 
an itinerant. 

June 4, 1929. County Attorney, St01·m Lake, Iowa: This will acknowl· 
edge receipt of your request in which you relate the following statement 
of facts: 

A party who operates a barber shop and beauty parlor ,in a nearby town 
is occasionally called by operators of regular licensed beauty shops in 
nearby towns to perform permanent waving on a commission basis. This 
party is a licensed cosmetologist. Would it be necessary for this party 
to secure an itinerant's license under the new law passed by the 43d G. A.? 

In reply we would say that under the practice acts, itinerant is defined 
at Section 2511 as one who in the practice of a profession by himself, 
agent or employe goes from place to place, or from house to house, or 
by circulars, letters or advertisements, solicits persons to meet him for 
professional treatment at places other than his office maintained at the 
place of his residence. 

In addition to this we find in Section 2514, certain exception to the 
rule of construction, which permits the attending of patients in any part 
of the state to which he may be called in the regular course of business, or 
in consultation with other practitioners. 

In view of the above cited sections, which, of course, do not apply 
directly to cosmetologists but which, we feel, the court would be obliged 
to take into consideration, we are of the opinion that under the facts1 
as related, this party would not be required to secure an itinerant's 
license. 

TAXATION-PROPE'RTY: Property destroyed by fire and sold subse· 
quent thereto would not preclude the board of supervisors from remit
ting taxes. Under the provisions of Section 7237, Code, 1927. 
June 4, 1929. County Attorney, Atlantic, Iowa: W'e acknowledge receipt 

of your request for an opinion on the following proposition: 

"The facts are that a man named E. Kirchner, of Cumberland, Iowa, 
owned an elevator on January 1, 1928, and on the night of January 2, 
1928, this elevator burned to the ground and became a total loss. Later 
the Farmers Cooperative Company of Cumberland, Iowa, purchased this 
lot. 

"The taxes for the year 1928 were fixed by the assessor at $174.98. The 
question I would like to have you answer is whether or not the board of 
supervisors of Cass county can remit this tax down to the value of the 
lot, and whether or not it could be assessed as moneys and credits owing 
to the fact that the owner of the property carried insurance and received 
the same from the company." 

We wish to call your attention to the provisions of Section 7237, Code, 
1927, which reads as follows: 

"The board of supervisors shall have power to remit in whole or in 
part the taxes of any person whose buildings, crops, stock, or other prop
erty has been destroyed by fire * * *, if said property has not been sold 
for taxes, or if said taxes have not been delinquent for thirty days at the 
time of the destruction. The loss for which such remission is allowed 
shall be only such as is not covered by insurance." 

From the provisions of this statute it is plain that a sale of the real 
estate after the fire would not affect the authority of the board of super-
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visors to make a remission of taxes under the above section. They cannot 
remit taxes, however, on the value of property lost by fire which is covered 
by insurance. The property should be assessed in the same manner as 
though there had been no fire but a remission allowed by the board, if 
they see fit, ·for the value not covered by insurance. 

POLICEMEN'S PENSIONS: Section 1422 held applicable to special dep
uty sheriff while killed in line of duty. 
June 5, 1929. Industrial Commissioner: We have your communication 

requesting the opinion of this department upon the question of whether 
the provisions of Section 1422 of the Code, 1927, are applicable to the 
case of a special deputy sheriff appointed for a short period of time and 
for a special purpose, who received injuries while in the course of his 
official duties which resulted in his death within a few hours. 

Section 1422 of the Code provides as follows: 

"Any policeman (except those pensioned under the policemen's pension 
fund created by law), any sheriff, marshal, constable, and any and all of 
their deputies, and any and all other such legally appointed or elected 
law-enforcing officers, who shall, while in line of duty or from causes 
arising out of or sustained while in the course of their official employ
ment, meaning while in the act of making or attempting to make an arrest 
or giving pursuit, or while performing such official duties where there is 
peril or hazard peculiar to the work of their office, be killed outright, or 
become temporarizy or permanently physically disabled, or if said disa
bility result in death, shall be entitled to compensation, the same to be 
paid out of the general funds of the state for all such injuries or disa-
bility. ' 

"Where death occurs, compensation shall be paid to the dependents of 
the officer, as in other compensation cases. Such compensation shall be 
the maximum allowed in compensation cases. The industrial commissioner 
shall have jurisdiction as in other cases." 

You will note that this section provides specifically that any sheriff, and 
any and all of his deputies, and any and all other such legally appointed 
law-enforcing officers who shall, while in the line of duty or some cause 
arising out of or sustained while in the course of their official employ
ment, receive injuries, etc., are entitled to the benefits provided in this 
section. In your communication to us you state that the officer in question 
was a special deputy she:r:iff duly appointed by a sheriff of the county, and 
that he was attacked and injured while in the course of his employment 
and while in the line of duty. We are of the opinion that the language of 
the section of the law set out herein, is rather comprehensive and does 
include such an officer and is applicable to the case described in your 
communication. 

CORPORATIONS-AMENDMENTS-STOCK: Held that exchange of one 
class of stock for another was not an increase in the authorized capital. 
Held amendment should authorize specifically the new class which is 
used for the purpose of exchange. 
June 5, 1929. Secretary at State: We acknowledge receipt of your 

letter requesting the opinion of this department on the following question: 

We are submitting herewith amendment to the articles of incorporation 
of the Central Steel Products Company. We call your attention to Ar
ticle IV. It will be noted from reading said article that the authorized 
capital of- said company is $500,000.00, and that the stock is divided into 
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class B common stock, 7 per cent cumulative preferred stock, and series 
A, 6% per cent cumulative convertible preferred stock. The article then 
provides that the purchasers and owners of series A 6% per cent cumu
lative convertible preferred stock may, up to a certain date, have the 
option of converting said stock for class A non-voting common stock. 
The question we desire an opinion on is whether or not the issuance of 
the class A non-voting common stock constitutes an increase in the 
amount of the authorized capital stock of said corporation, and whether 
or not under article IV of said amendment the company is authorized to 
issue such a class of stock as class A non-voting common etock. 

We are of the opinion that the conversion of the Series A 61,6 per cent 
cumulative preferred stock to Class A non-voting common stock in the 
same amount as authorized does not constitute an increase in the amount 
of the authorized capital stock of said company. 

We are also of the opinion that the amendment should specifically 
authorize the company to issue what is known as Class A non-voting 
common stock, and then provide for 'the retirement of the Series A 6% 
per cent cumulative convertible preferred stock and the issuance of 
Class A non-voting common stock for the same in an equal amount. 

BOATS-INSPECTION: The Des Moines river is "inland waters of the 
state" and a boat operating thereon is subject to inspection. Xo pro
vision is made for the payment of costs of the inspection other than the 
fees enumerated. 
June 8, 1929. County A.ttonle!f. Spirit J,ake, Iowa:. We acknowledge 

receipt of your request for an opinion on the following proposition: 

"Is a passenger boat operating upon the Des Moines river above or 
below Des Moines required to have the boat inspected and issued a cer
tificate as therein provided? The inspector, being enabled by statute to 
require advanced payment for the inspection in the amounts required by 
law, is he yet enabled by any statute, within this chapter or otherwise. 
to recover from the state or from the applicant for license, his actual ex
penses or mileage incurred in the making of such an inspection?" 

Section 1692, Code, 1927, provides for the inspection of boats "upon the 
inland waters of the state." In determining what are "inland waters" 
we refer you to the case of Cogswell vs. Chubb. 36 N. Y. Supp., 1076, 
53 N. E. 1124, wherein the court said, in reference to what were "inland 
waters"-

"Such waters are canals, lakes, streams, rivers, watercourses, inleb, 
bays, etc., and arms of the sea within projections of land." 

We are clearly of the opinion that the Des Moines River comes within 
the term of "inland waters of the state," and that a boat falling within 
the class enumerated within the provisions of Chapter 85, Code, 1927, 
operating upon the aforesaid river would be subject to inspection. 

There is no provision in the chapter referred to or elsewhere in the 
code for the payment of the inspector's expenses. He is only· entitled to 
the fees therein enumerated and cannot charge expense or mileage to 
the state or applicant. 

BOARDS OF EUGENICS: Board of Eugenics does not have authority to 
employ full time secretary, but may employ person to take minutes of 
hearings and proceedings incident to investigations. 
June 13, 1929. commissimte1· of Health: We acknowledg·e receipt of 

your request for an opinion as to whether the Board of Eugenics, created 
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under the provisions of House File No. 243, Laws of the I<'orty-third 
General Assembly, has authority to employ a secretary either on a full 
time or part time basis; and if so, who may determine the salary. The 
only provision in the act referred to regarding expenses is contained in 
Section 18 thereof, which reads as follows: 

"The state shall be liable under this act, except as hereinabove pro
vided for, only for the actual traveling expenses of the members of the 
board incurred in the performance of their duties and the actual and 
necessary expense incident to the investigations of said board either on 
original case or an appeal therefrom." 

The last clause in the section quoted is the only one that can be con
strued to give the board authority to employ a secretary. Under the 
provisions thereof we are of the opinion that the board does not have 
authority to employ a full time secretary but that it does have authority 
to employ a person to take minutes of hearings and proceedings conducted 
by the board in the performance of their duties incident to investigations, 
but for this purpose only. 

WEEDS-AGRICULTURE: Weed law, H. F. 204, effective upon publica
tion; supervisors should appoint weed commissioners; commissioners 
paid from county general fund in case of townships and city general 
fund in case of cities. 
June 15, 1929. Secretary ot A.yriculture: This will acknowledge receipt 

of your letter requesting the opinion of this department upon the fol
lowing propositions in connection with House File 204, Chapter 116, Acts 
of the Forty-third General Assembly: 

"Is the law in effect at this time? 
"If the law was in effect in April and the board of supervisors did not 

take action on the appointment of weed commissioners, can they make 
such appointments and take such action at this time? 

"How are the weed commissioners to be paid?" 
This act became effective by publication as provided therein on April 

18", 1929. From and after that date it is necessary that weeds be destroyed 
under the terms and conditions of said act. 

It is provided in Section 1, paragraph 4, that in cities having a popula
tion of five thousand or over the enforcement of the law shall be in the 
council or commission, as the case may be. In cities and towns having 
a population of less than five thousand, and in townships, it is necessary 
for the council or the trustees to designate one of their number as com
missioner. Each commissioner is to be paid a per diem and mileage to ·be 
fixed by the board, commission, or council which he represents. We are 
therefore of the opinion that in cities and towns the commissioner would 
be paid from the general fund of such town. In the case of townships 
the trustee, acting as weed commissioner, would be paid by the board of 
supervisors out of the county treasury in the same manner as other 
compensation to trustees as provided in Section 5571 of the Code. 

Since the law is in effect, it is incumbent upon the board of supervisors 
to publish notice as provided therein and to appoint weed commissioners 
under the provisions of Section 1, paragraph 4, if the township trustees 
or city councils have not made the appointment. This may be done at 
any time subsequent to the April meeting under the opinion of this de
partment heretofore renrlered to you on a similar subject, July 6, 1927. 
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TAXATION-FRUIT TREE.RESERVATIONS: Apply whether within or 
without incorporated town or city. 

June 17, 1929. County Attorney, Winterset, Iowa: This will acknowl
edge receipt of your letter requesting the opinion of this department upon 
the following proposition: 

"Wiould the tax on fruit tree· reservations as set out in Chapter 126 of 
the 1927 Code of Iowa, apply to a five acre tract within the corporate 
limits of a city, if the planting and care were in accordance> with the re
quirements of said chapter." 

We find no construction of this statute among the decisions of our court. 
However, the tax exemption section, being Section 2605, provides as fol
lows: 

"Any person who establishes a forest or fruit tree reservation as pro
vided in this chapter shall be entitled to the tax exemption provided by 
law." 

The d~scriptive section, being Section 2606, provides as follows: 

"On any tract of land in the state of Iowa, the owner or owners may 
select a permanent forest reservation or reservations, each not less than 
two acres in continuous area, or a fruit tree reservation or reservations, 
not less than one nor more than ten acres in total area, or both, and upon 
compliance with the provisions of this chapter, such owner or owners 
shall be e11fitled to the benefits provided by law." 

In these sections you will note that there is no exception provided and 
that exemption is to any person who establishes a fruit tree reservation 
on any tract of land in the State of Iowa. 

We are therefore of the opinion that it is immaterial whether land is 
located within or without the limits of an incorporated city or town and 
that any person who establishes a fruit tree reservation within the limits 
of said Chapter 126 is entitled to the exemption. 

BOARD OF SUPERVISORS-SCHOOLS: Members of board of super
visors not incompatible with member of school board. 
June 18, 1929. County Attorney, Primghar, Iowa: This will acknowl

edge receipt of your letter in which you request the opinion of this depart
ment upon the following propositions: 

1. Is membership of the board of supervisors incompatible with mem
bership of the board of direcwrs of a school corporation? 

2. When a person, who is the holder of one office incompatible with 
another, accepts the latter, does this ipso facto constitute a vacancy in 
the former? 

While there is a possible contingency of conflict of interest, we are of 
the opinion that such possibility is so slight that the office of member 
of the board of supervisors is not incompati·ble with the office of school 
director. As to levying the tax which you mentioned, there is no dis
cretion in the board of supervisors if the amount asked by the board of 
school directors is within the statutory requirements. Neither can we 
see any possible conflict as to prescribing roads for school purposes since 
in neither case would the one body be purchasing from the other. 

In regard to your second question, this department has ruled that 
when a person holding one office, accepts another incompatible therewith, 
it renders the former office vacant ipso facto. 



IMPORTANT OPINIONS 141 

SCHOOLS AND SCHOOL DIST,RICTS: Section 4191 of Code, is a limita
tion upon Section 4135, with respect to changing boundary lines of 
school districts. 
June 18, 1929. County Attorney, Primghar, Iowa: This will acknowl

edge receipt of your letter in which you request the opinion of this de
partment upon the following proposition: 

Is it possible for the board of directors of an independent school ·dis
trict, including an incorporated town, and the board of directors of a 
rural school township, by concurrent action, to change the boundary lines 
between said districts, being contiguous school corporations under the 
provisions of Section 4135, without a vote of the electors as required in 
Section 4191 of the Code; and the necessary procedure where the strip 
of land involved has no residents? 

The provisions of Section 4133 of the Code of Iowa, 1927, are merely 
incorporated in toto from Section 2793, Code of Iowa, 1897, and were 
therefore enacted prior to that time by the Thirty-fourth General As
sembly, Chapter 142. 

The provisions of Section 4191 were reenacted and amended by the 
Fortieth Extra General Assembly, Chapter 16, Section 11-al. Therefore, 
Section 4191 is the later enactment and is, in our opinion, <t limitation 
upon the provisions of Section 4133. We are therefore of the opinion 
that if it is sought to change the boundary line between an independent 
city, town, or consolidated district and an adjoining district in such man
ner as to add territory to the existing independent city, town, or con
solidated district it can be done only under the provisions of Section 4191. 

If there are no voters residing on the territory proposed to be added to 
the independent city, town, or consolidated district, this would be a 
physical bar to the action, since it can be added only by the expressed 
will of the electors at an election at which the electors residing thereon 
may vote in a separate ballot box. See also 206 Iowa, 1183. 

BANKS-RENEWAL OF CORPORATE CHARTER: Must have two
thirds vote for renewal. Provisions of Section 8371 applicable and not 
Section 8365. 
June 18, 1929. Superintendent of Banking: You have requested the 

opinion of this department upon the following proposition: 

"May a savings bank by two-thirds vote of its stockholders vote to re
new or extend its charter without the possibility of any stockholder 
making demand for payment of the real value of his stock?" 

Your attention is invited to the' provisions of Sections 8364, 8365, and 
8371 of the Code. You will observe that Section 8364 provides that 
corporations for the conduct of certain businesses, including savings 
banks, may be formed to endure fifty years. Section 8365 contains the 
provisions relative to the renewal of the chapter of the corporations men
tioned in Section 8364. However, note the provisions of Section 8371 of 
the Code, which pertain especially to the renewal of the corporate charters 
cf state or savings banks: 

"The corporate existence of any state or savings bank may be renewed 
or extended, from time to time, for a period not longer than the time for 
which such banks may organize, by an affirmative vote of two-thirds of 
the shareholders thereof, at a stockholders' meeting held for that purpose, 
within three months before or after the time of the expiration of its 
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charter as shown by its certificate of incorporation issued by the secre
tary of state." 

Hence, it will be observed that there is a special procedure provided 
for the renewal of bank charters, and in this special procedure there is 
no requirement whatever made that those voting against renewal are 
entitled to have their stock bought by those voting for renewal. 

In view of the special provisions of law relative to renewal of bank 
charters, as contained in Section 8371 of the Code, we are of the opinion 
that the law does not require that those shareholders in any state or 
savings bank desiring to renew their charter shall purchase the stock of 
those stockholders who are not in favor of renewal. 

EMBALMERS-SENATE FILE 191: The gratuity given by one em
balmer to another who assists in the burial of a ,body is not 8Uch a 
division of profits as contemplated and prohibited by the statute. . 
June 21, 1929. Department of Health: This will acknowledge receipt 

of your request of May 27, 1929, which request was as follows: 

"In case the embalming and funeral service in connection with one 
b1Jdy is participated in by two embalmers, one living at the place where 
the person died, and the other at the place where the person was buried, 
is it contrary to Paragraph 4, Section 2493, of the Code of 1927, or Section 
7 of the new Embalming Bill, which was passed by the Forty-third General 
Assembly, and represented by Senate File No. 191, for the embalmer who 
embalms the body and provides a casket, to divide the profit8 on the 
casket with the embalmer in another city who looks after the burial?" 

We are of the opinion that the Forty-third General Assembly by re
pealing Chapter 124 of the Code of 1927 eliminated licensed embalmel'S 
from the prohibitions outlined in Section 2493 of the Code of 1927, and 
in lieu thereof placed them under the restrictions of Section 6 of Chapter 
69, Laws of the Forty-third General Assembly. Under Section 6, Chapter 
69, the question you submit would not be one that would be prohihited. 

As to Section 7, we do not believe that the division of the profits on 
the casket would fall within this section of Chapter 69 as Section 7 
specifically prohibits wilful solicitations of patronage and from giving 
or agreeing to give money, property or some other reward therefor. We 
are of the opinion that the question, as submitted by you, does not fall 
either within Paragraph 4 of Section 2493, Code of 1927, or Section 6 or 
7 of Chapter 69, Laws of the Forty-third General Assembly. 

PUBLIC CONTRACTS: Claims for work and labor on highway improve
ments filed with the Auditor of State forwarded to the State Highway 
Commission; memorandum retained by auditor. 
June 22, 1929. A.udito1· of State: We wish to acknowledge receipt of 

your request for an opinion on the following situation: 

"I will appreciate your opinion as to method of procedure for claims 
filed with this department under Section 10305, Code of Iowa, 1927, for 
primary road improvement or construction. 

"It will be noted in the wording of the above section that claimant 
'may file with the officer authorized by law to issue warrants in payment 
of such improvement.' 

"Since the law puts all the power of letting contracts and approval of 
claims on the primary road matters in the hands of the highway com
mission, it is an impossibility to protect a claimant through this office 
when claims are filed, because of the fact that we have no record of the 
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number of estimates that have been approved and paid on the contract 
or amount retained. In fact, no record whatever concerning the payments 
on contracts, as the payments may be made by the county auditor from 
the county bond fund by the Highway Commission from the primary road 
contingent, or by the Auditor of State from the primary road fund. 

"If the old and new road laws are read and considered, it appears to 
me it is impossible for this office to protect a claimant as provided by 
Section 13305. When we do accept claims under the above section, we 
do not know when claims are adjudicated as we get no report on payment 
of same as the Auditor of State is not a party in the case. 

"Up to the present time I have notified C. R. Jones of the Highway 
Commission that claims against certain contractor are filed by claimant, 
giving county, number of project and the amount claimed, giving all 
information regarding claim in question." 

Section 10305, Code, 1927, to which you refer, provides for the filing of 
claims for labor or material in the construction of a public improvement 
"with the officer authorized by law to issue warrants in payment of such 
improvement, an itemized, sworn written statement of the claim for such 
labor or material, service or transportation." Section 10306, Code, 1927, 
provides: 

"In the case of highway improvements by the county, claims shall be 
filed with the county officer of the county holding the contract." 

We understand that it is the practice in filing claims for la.bor or 
material, under the statute referred to, on primary road improvements, 
to file, in some instances, with the county auditor, Auditor of State, and 
Highway Commission. This practice, of course, protects the claimant in 
every respect and it gives all of the officers involved the information 
required. It is also the practice to file claims with both the Highway 
Commission and Auditor of State, and in a few instances they are filed 
with the Auditor of State only. The latter procedure is unsatisf'lctory for 
all the reasons suggested in your letter, but at the same time it meets 
the requirements of the statute above referred to. Where claims are filed 
only in your office, it is necessary that the High way Commission be ad
vised of the same, and have the information contained in the claim in 
order that the provisions of the statute in regard to the retention of funds 
may be complied with. 

We therefore believe the best practice to be anu would recommend that 
when claims of this nature are filed in your office that you make a 
memorandum thereof and forward l!he claim to the State Highway Com
mission where all claims can be gathered and the proper percentage of 
the contract price retained. 

HIGHWAY COMMISSION-PIUMARY ROADS: Highway Commission 
does not have authority under the provisions of Chapter 25, Laws of the 
Forty-third General Assembly to employ a force of traffic patrolmen for 
primary roads. 
June 22, 1929. Iowa State Highway Commission, Ames, Iowa: We ac

knowledge receipt of your request for an opinion on the following 
proposition: 

"Chapter 25 of the Acts of the Forty-third General Assembly relates to 
the control of traffic on the primary roads and places certain responsibility 
on the State Highway Commission in connection therewith. Section 6 of 
this chapter provides 'All primary road patrolmen and maintenance en
gineers are designated as peace officers and as such shall have authority 
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to apprehend all violators of the authorized rules, regulations and orders 
of the Highway Commission and of the law pertaining to the primary 
highways of the state.' I am writing to ask your opinion on the following 
questions: 

"1. Do the words 'primary road patrolmen' as used in Chapter 25, 
Laws of the Forty-third General Assembly, refer to the patrolmen who 
do the maintenance work on the primary roads, or do said words refer 
to patrolmen employed for the policing of traffic on the highways? 

"2. Would the Highway Commission under said Cha.pter 25, Laws of 
the Forty-third /Gieneral Assembly, have authority to employ a force of 
traffic patrolmen for the policing of traffic on the primary roads? 

"3. If the Commission does have authority to employ a force of traffi·~ 
patrolmen for the policing of traffic on the primary roads, from what 
funds would the salaries and expenses of such patrolmen be paid?" 

Considering the questions in the order submitted by you we hold that 
the "primary road patrolmen" referred to in Section 6, Chapter 25, Laws 
of the Forty-third General Assembly, must of necessity refer to the road 
patrolmen provided for in Chapter 243, Code, 1927. There are no other 
road patrolmen provided for in the statutes of this state, and in the title 
to Chapter 25 it states that the provisions thereof are "to amend section 
four thousand seven hundred seventy-nine ( 4779) relating to the powers 
of road patrolmen * * *." Section 4779 is contained in Chapter 243 and 
relates to the authority of the road patrolmen. Chapter 25 merely in
creases the authority of such patrolmen. 

There is no authority contained in Chapter 25, Laws of the Forty-third 
General Assembly, authorizing the State Highway Commission to employ 
a force of traffic patrolmen fqr the policing of the primary roads. It was 
clearly the intention of the legislature that the road patrolmen referred 
to under Chapter 243, Code, 1927, and the "maintenance engineers" em
ployed by the State Highway Commission are to perform these duties in 
addition to their other duties. 

ACKNOWLEDGMENTS: Signature of official administering oath affixed 
by rubber stamp should not be accepted although under the decisions 
of our supreme court such a "signature" might be sustained as legal. 
June 24, 1929. State Highway Commission, Ames, Iowa: We acknowl-

edge receipt of your request for an opinion as to whether an acknowledg
ment by a notary public on which his signature is stamped with a rubber 
stamp is valid. 

Section 10103, Code, 1927, sets out the forms of acknowledgments and 
provides that the "signature" of the officials administering· the oath shall 
be affixed thereto. We fail to find any cases in this state squarely upon the 
question submitted. However, in Loughren vs. Bonnewell, 125 Iowa, 518, 
the supreme court passed upon the validity of an original notice signed 
by a justice of the peace with a "stenciled stamp bearing a facsimile of 
the justice's signature." The court in referring to this method of signing 
the notice, said: 

"Facsimile stamps such as were used in this case are quite common in 
these days of haste and hurry, and courts have generally regarded such 
a signature as sufficient and the equivalent of a signature with pen and 
ink or pencil." (Citing cases.) 

The court in the cited case sustained the validity of the notice, although 
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the attack made upon it was in the collateral proceedings which also 
entered into the court's decision. 

In Cummings vs. Landes, 140 Iowa, 80, the supreme court sustained the 
validity of an original notice to which the signature was printed. The 
court said: 

"No more is exacted than that the name of plaintiff or that of his 
attorney be attached to the notice by any of the known methods of im
pressing the same on paper, whether this be in writing, printing or 
lithographing, provided it is done with the intention of signing or be 
adopted in issuing the original notice for service." (Citing cases.) 

We are of the opinion that an acknowledgment signed in the manner 
you refer to would probably be sustained as a valid "signature" by our 
supreme court, in view of the authorities above referred to. However, we 
are of the opinion that the State Highway Commission should not accept 
acknowledgments of this character. There still remains a question which 
might develop into a law suit resulting in considerable loss to the State 
of Iowa. 

TAXATION-DELINQUENT SPECIAL ASSESSMENT INSTALLMENTS 
-INTEREST: Delinquent special assessment installments carry interest 

at the rate of 6% after delinquency, in addition to the penalty. 
June 24, 1929. Auditor of State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following question: 
Do installments of special assessments after delinquent carry interest 

at 6% and penalty? 
For answer to your question whether installments of special assess-

ments, after delinquent, carry a penalty, you are referred to the opinion 
of this department rendered you under date of July 27, 1928. That opinion 
held that they would carry a. penalty after delinquency. 

Under Section 6032, Chapter 308, Code of 1927, unless the owner of any 
lot or property against which an assessment is made within thirty days 
objects to the legality or regularity of. the assessment or levy, he shall 
be deemed to have waived objections on these grounds and shall have 
the right to pay said assessment tcith interest thereon not exceeding 6% 
per annum in equal annual installments. 

Section 603·3, Chapter 308, Code of 1927, provides in part as follows: 

"* * * Any or all installments not yet paid together with accrued in· 
terest thereon may be paid on the due date of any installment. 

"All such taxes with interest shall become delinquent on the first day 
of March next after their maturity, and shall bear the same interest with 
the same penalties as ordinary taxes. 

* * *" 
We are of the opinion that installments of such special assessments, 

after delinquency, carry interest in addition to the penalty until such 
time as they are paid. This is true of all special assessments levied in 
accordance with the provisions of Chapter 308 for street and sewer im
provements, including paving, CUI bing, guttering, oiling, graveling, etc.; 
of special assessments for street opening as provided for in Chapter 307; 
of special assessments for joint municipal sewer under provisions of 
Chapter 308-a1; of special assessments in cities under commission form 
of government • provided for in Chapter 306; of special assessment for 
street improvements and sewers in special charter citie:;, Chapter 329; 
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special assessments for sidewalks; of special assessments for drainage 
purposes; of special assessments for county road improvements as pro
vided in Chapter 241, Code of 1927. 

COUNTY OFFICERS: Superintendent of schools is entitled to legal 
counsel; if county attorney is disqualified, application should be made 
to the board of supervisors for an appointment. 

June 24, 1929. Superintendent of Public lnstrudion: This will ac
knowledge receipt of your letter requesting the opinion of this department 
upon the following proposition: 

"When there is a trial before a school board should the county attorney 
take the case for either side? If he should and the case were appealed to 
the county superintendent who would she consult for advice during the 
hearing? Is it not true that a county officer is entitled to legal counsel? 
In this case if the county attorney could not be consulted, from what 
fund would the other attorney be paid? Please instruct me as to just 
what steps to take." 

Inasmuch as the county attorney must advise the county superintendent 
when a case comes on for hearing before her on appeal, it would be 
improper for such attorney to represent either party in a case which may 
be appealed to her. He is required, of course, to give advice to the school 
board but, if the matter comes to the point of hearing before the board, 
It would be improper for the county attorney to appear for either side 
at that hearing. If the county attorney does so appear, the county super
intendent should apply to the board of supervisors for the employment 
of an attorney to advise her in connection with her official duties should 
she need such advice. 

SCHOOLS AND SCHOOL DISTIUCTS: :May purchase real estate from 
a member of the board upon appraisal; may also condemn. 
June 24, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter requesting the opinion of this department 
upon the following proposition: 

"A certain school board wishes to proceed with the erection of a school 
house. The site it wishes to procure belongs to a member of the board. 
Is there anything in the law that would make it illegal for the board to 
purchase a site from one of its members? There seems to be a feeling 
that this particular member of the board is asking a higher price for the 
site than is justified. Could the board start condemnation proceedings to 
secure a site that belongs to one of its members?" 

There is nothing in the law which would prevent a school board from 
purchasing real estate from one of its members although such purchase 
is unusual. In order to conform to the rule of public policy we suggest 
two courses. 

The board should, if it purchases this property, do so only after an 
appraisal by a competent ,board of appraisers with whose appointment 
there should be no collusion or connivance. They should be three disin
terested persons recognized for their ability as such appraisers. If this 
course is not followed, the board should condemn the land. The latter 
procedure would, in our opinion, be ~;!referable. 

DOCTORS-LICENSES-BOARD OF HEALTH: Where license has been 
revoked, application for reinstatement should be matte to , board of 
health. 
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June 26, 1929. Department of Health: This will acknowledge receipt 
of your request of June 21, 1929, in which you ask the following question: 

"Where the license to practice medicine has been revoked by the district 
court, will it be necessary for the practitioner who desires to again 
practice to make application for an examination and take the regular 
examination before the board of medical examiners?" 

In reply we would say that it would only be necessary for the prac
titioner to take an examination before the board where his license had 
been revoked on account of incompetency. In the event that his license 
had been revoked for any other reasons, then he should make application 
to the Board of Health and they, setting as a quasi judicial board, should 
pass upon the facts presented to them by all parties and decide whether 
or not the applicant would be entitled to again practice the profession. In 
case they so found, it would be within their jurisdiction to have this party 
reinstated without any regular examination. 

SCHOOLS AND SCHOOL DISTRICTS: Board may excuse person over 
21 years of age from payment of tuition. 
June 26, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter requesting an opinion upon the following 
proposition: 

"Does a local school board have the legal right to excuse a pupil over 
twenty-one years of age from paying tuition for attendance at a day 
school if the student has not spent any time in the army, or navy, or 
marines of the United States government?" 

This question is governed by the statute, Code Section 4273, Code of 
Iowa, 1927, which provides as follows: 

"Every school shall be free of tuition to all actual residents between 
the ages of five and twenty-one years, and to resident honora·bly discharged 
soldiers, sailors, and marines, as many months after becoming twenty-one 
years of age as they have spent in the military or naval service of the 
United States before they became twenty-one. Every person, however, who 
shall attend ·any school after graduation from a four-year course in an 
approved high school or its equivalent shall be charged a sufficient tuition 
fee to cover the cost of the instruction received by such person." 

From the above section, it will be noted that every person who shall 
attend any school after graduation from a four year course in an approved 
high school or its equivalent, shall be charged a sufficient tuition fee to 
cover the cost of instruction received by such person. We are of the 
opinion that the language of this statute is mandatory and that any 
taxpayer may compel the board of education of any school district to 
charge such a tuition fee. 

However, in the case of a person who is past twenty-one years of age, 
a different rule applies. The statute merely provides that the school shall 
be free of tuition to all actual residents between the ages of five and 
twenty-one years. It is mandatory to that extent but there is no language 
in the statute which makes it mandatory to charge tuition for pupils 
below or above those age limitations similar to the language which re
quires and makes it mandatory to charge tuition after such person has 
graduated from a four-year course in an approved high school. 

We are, therefore, of the opinion that it is within the discretion of the 
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board of education of a school district to permit a person under five years 
or past twenty-one years of age to attend school without a tuition charge. 

COUNTY OFFICERS-BOARD OF SUPERVISORS: Board of supervisors 
has discretion as to supplies furnished county superintendent. 
June 26, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter requesting the opinion of this department 
upon the following proposition: 

"Is it a discretionary matter with the county board of supervisors as to 
what supplies it will furnish to the county superintendent's office? Would 
it be illegal for the county board of supervisors to furnish the county 
superintendent with school officer's blanks, award cards, attendance cer
tificates, eighth grade graduation diplomas, proficiency certificates, and 
such other teaching aids as the county superintendent might specify?" 

The statute, as it was amended by the Forty-second General Assembly, 
Section 5233, provides as follows: 

"The county superintendent shall, on the first Monday of each month, 
file with the .county auditor an itemized and verified statement of his 
actual and necessary expenses incurred during the previous month in the 
performance of his official duties within his county and such expenses 
shall be allowed by the county board of supervisors and paid out of the 
county fund, as other expenses of the county, but the total amount so 
paid in any one year for traveling expenses of the superintendent shall 
not exceed the sum of four hundred dollars, unless approved by the board 
of supervisors." 

Since this allowance is made by the board, it follows that it would be 
within the discretion of the board to determine what supplies would be 
furnished. Under a previous statute, the entire expense of the office, ex
clusive of postage and stationery, could not exceed four hundred dollars. 
Under that statute, this department ruled that certain blanks, pupils' 
report cards, and other school supplies, could not ,be furnished. We are of 
the opinion that the legislature, 'by the amendment, intended that what
ever supplies the county superintendent needs, within the discretion of 
the board of supervisors, may be furnished. 

BOARD OF EDUCATION-cOUNTIES: State board of education may 
turn over monies withheld under Section 10313 after expiration of time. 
June 26, 1929. State Board ot Education: This will acknowledge re

ceipt of your letter requesting the opinion of this department upon the 
following propositions in connection with Section 10313, Code of Iowa, 
1927: 

"1. Must a sub-contractor bring action in equity in the county where 
the public improvement was made not later than six months after the 
completion and final acceptance of said public improvement, provided the 
contractor has not settled the claim of the said sub-contractor? 

"2. If the sub-contractor does not begin legal action against the con
tractor within the period of six months, does he waive his rights insofar 
as the claim is concerned? 

"3. If your answer to question No. 2 is yes; what would the Iowa State 
Board of Education do with the amount of money that was retained in 
accordance with Section 10312 of the Code, 1927?" 

The sub-contractor must bring his action in equity if notice is given 
within six months after the completion and final acceptance of the final 
improvement. If the sub-contractor does not bring this suit within a 
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period of six months he waives any claim to the amount withheld by the 
public body. 

The Iowa State Board of Education, in a case of this kind, may, after the 
expiration of six months, if no suit in equity has been begun and no 
notice thereof served upon you, pay the money retained, in accordance 
with Section 10312, of the said Code. It would be advisable for you to 
wait a short time over the six months period to make sure that the suit 
has not been begun. 

TAXATION-INHERITANCE TAX-APPRAISEMENTS-FEES: lnher· 
itance taxation appraisers under Section 1219, Code, 1927, are entitled to 
collect 50 cents per hour for each appraiser for the time necessarily 
spent in making the appraisement, and in addition thereto, 5 cents a 
mile for the distance traveled in going to and returning from the place 
o'f appraisement. 
June 27, 1929. County Attorney, Centerv-ille, Jou;a: We acknowledge 

receipt of your letter requesting an opinion of this department upon the 
following question: 

What fees under the law are inheritance tax appraisers entitled to 
receive for their services, and what fee are they entitled to charge for 
mileage? 

We refer you to Section 1219 of the Code, 1927. H will be seen from 
reading this section that all appraisers of property appointed by authority 
of the law, are to receive fifty cents per hour for each appraiser for the 
time necessarily spent in effecting appraisement, and in addition thereto, 
five cents a mile for the distance traveled in going to and returning from 
the place of appraisement. 

We call your attention to the fact that the inheritance tax appraisers are 
appointed by authority of law and that no compensation is fixed by the 
law which provides for their appointment. It would therefore follow that 
the compensation and mileage to be received by said appraisers would be 
governed by Section 1219 of the Code, 1927. Fifty cents per hour and 
five cents per mile is all that an inheritance tax appraiser is entitled to 
collect, and is all that can be charged as a. part of the costs against the 
estate. 

CORPORATIONS- EXECUTIVE COUNCIL- NON· PAR STOCK- ISSU
ANCE FOR PROPERTY: Non-par stock cannot be issued for property 
under the laws of this state without first complying with the provisions 
of Sections 8413-16, inclusive, of Chapter 385, Code, 1927. 
June 27, 1929. Executive Council: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Chapter 6 of the Acts of the Forty-third General Assembly authorizes 
corporations organized before or after its passage to provide in their 
articles for the issuance of non-par stock,-that is stock without par 
value. The question has arisen as to whether, under the provisions of 
Chapter 6 of the Acts of the Forty-third General Assembly, particularly 
with reference to Section 4 thereof, where a corporation which has been 
authorized to issue non-par stock proposes to issue non-par stock for 
property, it is necessary for such corporation to proceed in accordance 
with Sections 8413 to 8416, inclusive, of Chapter 385, Code, 1927. 

We call your attention to that part of Section 4 which provides as 
follows: 

"* * *. Nothing in this act shall be so construed as to repeal the law 
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as it now appears in Sections eighty-four hundred thirteen ( 841~), eighty
four hundred fourteen (8414) and eighty-four hundred fifteen (8415) of 
the Code, 1927." , 

This would seem to be the legislature's expression of the intent with 
which they passed the act contained in Chapter 6 of the Acts .of the 
Forty-third General Assembly, particularly with reference to the issuance 
of non-par stock for property. We are, therefore, of the opinion that no 
corporation which is authorized by its articles of incorporation to issue 
non-par stock may issue such stock for property without complying with 
the provisions of Seetions 84113 to 8416, inelusive, Chapter 385 of the Code, 
1927. Where an application is made to the Executive Council by a cor
poration for authority to issue non-par stock for property, it will be 
necessary for the Executive Council not only to determine the value of the 
property but to determine the value of the non-par stock, and therefore 
the number of shares which might be issued for the property. 

CITIES AND TOWNS: An ordinance of a city or town which imposes 
a poll tax of $4.00, and then provides for a discount in the sum of 
$1.00, provided such tax is paid on or before the 1st day of October, 
1928, is contrary to Chapter 318', Code, 1927, for the reason that the 
statutes do not allow the city or town to impose upon those who do not 
pay a poll tax at a designated time, a penalty, the statute itself pro
viding for a penalty of not to exceed $2.00; same to be assessed within 
the discretion of the court. 
June 27, 1929. Auditor of State: We acknowledge receipt of your. letter 

requesting an opinion of this department upon the following question: 

The following resolution was adopted by a certain city of this state: 
"Be it resolved by the city council of the City of :\1anchester, Iowa, 

that all able-bodied male residents of said city between the ages of 21 
and 45 shall pay to said city the sum of $4.00 as poll tax for the year 
1928, provided that a discount in the sum of $1.00 shall be allowed to all 
persons paying said poll tax to the city clerk of said city before the first 
day of October, 1928, and 

"Be It Further Resolved, that the city clerk be and he IS hereby author
ized to allow said discount as herein provided." 

The question is whether or not the resolution is in conformance with 
the statutes pertaining to poll taxes which a city and town are authorized 
to levy. We call your attention to Chapter 318' of the Code, 1927, and to 
Section 6231 of said chapter, wherein you will note that cities and towns 
are authorized to impose a poll tax not exceeding $5.00. We also call 
your attention to Section 6233 of said chapter, wherein it is provided 
that in case one \\ ho is subject to the poll tax imposed, fails to pay the 
same, that said city may collect the same and a penalty of not more than 
$2.00. It will be seen from reading the two sections above referred to 
that the city is authorized to impose a tax of not exceeding $5.00, and 
that if the tax imposed is not paid when due, that the city is authorized 
to collect the same and a penalty not exceeding $2.00, the amount of the 
penalty being determined by the court. 

We are, therefore, of the opinion that the resolution above quoted is not 
in conformance with the statute, for the effect of the resolution is to im
pose on those who do not pay at the time designated, an additional sum 
which would be construed as a penalty. The city or town does not have 
authority under the statutes to impose a tax and offer a discount if paid 
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when due. The purpose of the penalty provisions is to secure the payment 
of the tax at the time it is due, and the resolution above set out is in 
effect, an imposition of an additional penalty for the purpose of securing 
revenue when due. 

BUDGET DIRECTOR-CITIES AND TOWNS-SALE OF ABANDONED 
CITY HALL SITE: Cities and towns have the right to sell and dispose 
of abandoned city hall sites, where the city has no longer any use for 
such property. 
June 27, 1929. Bu!lget Director: We are herewith rmbmitting you an 

opinion on the following question: 

A city was some years ago authorized by vote of the people to purchase 
a site and erect a city hall thereon. This was done pursuant to t.he 
statutes pertaining to such matters. This building and site, as the city 
grew in size, became inadequate and unsuitable for the purposes for which 
it was erected. A new site and new building was secured in accordance 
with the law and the old site abandoned. The old building was sold and 
removed. The site was beautified and converted into a small park. The 
city having no longer any real use for this site, it r,,ing unsuitable and 
insufficient for any purpose demanded by the city, h~d sold said site and 
the question now arises as to what fund or funds the proceeds of said 
sale shall be credited. 

We refer you to sections 6205 and 6206 of the Code, 1927. These sec
tions give the city power to dispose of lands unsuitable or insufficient for 
the purposes for which they were originally acquired. Therefore, the city 
has power to sell the site which was abandoned because it was unsuitable 
and insufficient for the purposes for which H was originally acquired. 

When the building and site was abandoned as a city hall, said property 
lost its character as such and the property was held by the .city from 
that time in the same manner as any other property held by a city 
which is not used or needed for any particular purpose. "We are, there
fore, of the opinion that the proceeds of the sale of this property should 
properly be credited to the general fund of the city. 

In the event the city does not need this fund in its general fund, the 
council might, upon proper application to the budget director, transfer 
such part as it might determine, to any other fund or funds of the city. 

ENGINEERS: A firm advertising themselves as "an engineering com
pany" which does not contain as a member thereof any licensed en
gineer cannot use the name "engineering company." 
June 28, 1929. Executive Council: We acknowledge receipt of your 

letter with the enclosed copies of letters from Howard R. iGireen Com
pany of Cedar Rapids, and the president of the State Board of Engineering 
examiners concerning a firm appearing under the name of Green En
gineering Company. In these letters it appears that the firm in question 
is engaged in the electrical repair business and that none of the mem
bers of the concern are licensed engineers under the laws of this state. 
Complaint is made of the name used in their business. 

Section 1875, Code, 1927, in part reads as follows: 

"Any person who is not legally authorized to practice in this state 
according to the provisions of this chapter, and shall practice, or shall in 
connection with his name use any designation tending to imply or desig
nate him as a registered practitioner within the meaning of this chapter 
* * * shall be guilty of a misdemeanor * * * " 
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We would suggest that you have this matter taken up with the county 
attorney of Linn county who can call the attention of the individuals 
operating the "Green Engineering Company" to the section just referred 
to and undoubtedly the practice will be disc<lntinued. Otherwise an in
formation can 'be filed and prosecution had under the statute. 

FA'RM AID ASSOCIATIONS-cOUNTIES-BOARD OF SUPERVISORS: 
Farm aid associations complying with Chapter 80, Acts of Forty-third 
General Assembly; in view of Chapter 80 said act removes difficulties 
found by court in Jefferson County Farm Bureau vs. Board of Super
visors, Jefferson County. 
July 1, 1929. County Attorney, Des Moines, Iou,u: This will acknowl

edge receipt of your request for the opinion of this department as to the 
effect of the case of the Jefferson County Farm Bureau vs. Board of Super
visors, Jefferson County, upon the application of a county farm bureau 
which has complied with Chapter 80, Acts of the 43rd General Assembly, 
and in view of Chapter 8 of said acts. 

The case above cited and recently decided by the supreme court was 
commenced under Chapter 138 of the Code of Iowa, 1927. Chapter 80 of 
the Acts of the 43rd General Assembly amended the statute to provide 
that the articles of incorporation shall be "substantially" as prescribed 
in the statute and that the membership dues shall be not less than one 
dollar and that the appropriation is to be based upon "dues and pledges." 

It will be observed, therefore, that all of the objections raised in the 
cited Jefferson county case have been eliminated by the amendment to 
the statute so that the case does not affect a county farm bureau now 
applying for aid. 

The legislature also legalized all corporations organized "prior to Jan
uary 1, 1929," by the enactment of Chapter 8 of the Laws of the 43rd 
General Assembly. 

We are therefore of the opinion that the case recently decided would 
not affect any present application for the county appropriation and that 
the remedy which the court suggests, that is, "with the legislative branch 
of our state government" has already been sought and granted by the 
legislature. 

WEEDS: A land owner is required to cut weeds in an open drainage 
ditch through his land, also along the highway crossing his land. 
July 6, 1929. Cotmty Attorney, Fort Dodge, Iowa: W'e acknowledge re

ceipt of your letter in which you inquire whether a landowner is re
quired to cut weeds in an open dredge ditch crossing his land, and also 
the weeds in the highway crossing his land. 

In this connection we call your attention to the provisions of Section 
4819, Code, 1927, as amended by Chapter 246, Acts of the 43d General 
Assembly. This section requires each land owner or person in possession 
of land to destroy noxious weeds in the manner prescribed by the board 
of supervisors. Paragraph 2 of this sections reads as follows: 

"Cause all weeds on the streets or highways adjoining said lands to 
be cut at the time prescribed by the board of supervisors * * *." 

Under the provisions of the section just quoted there can be no doubt 
but that the land owner is required to cause all the weeds on his land 
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adjoining the highways to be cut or destroyed as prescribed by the super
visors. He owns the land through which the drainage ditch flows, and 
we are of the opinion that he should destroy the weeds in the ditch in the 
manner prescribed by the supervisors. 

FISH AND GAME-STATE WATERS DEFINED: State waters are all 
waters of the state which have been meandered or to which ownership 
has been acquired by purchase. 
July 10, 1929. County Atto1·ney, Charles City, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department upon the 
following question: 

I 

What waters are included under the term "state waters" as it is used 
in the acts of the Forty-third General Assembly in connection with fishing 
license? 

"State waters" are usually defined as all waters of the state which 
have been meandered. A meandered stream or body of water is one 
which has been surveyed and the meandered line established. It also 
includes such waters of the state as have been purchased and are now 
owned by the state. 

FISH AND GAME-TROT LINES: Under Section 1734, Code, 1927, 
as amended by Section 16, Chapter 57 of Acts Forty-third General As
sembly, it is unlawful to use trot lines in this state. 
July 10, 1929. State Game Warden: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Section 1734, Code of Iowa, 1927, was repealed and Section 16, Chapter 
57, Acts of the Forty-third General Assembly was enacted in lieu thereof. 
Under the new section can a trot line be used in the state waters of 
the state? 

Under the old section the manner of using a trot line was prescribed. 
The new section does not prescribe any method by which a trot line 
may be used. We are, therefore, of the opinion that under the new sec
tion no trot line may be, used in any of the state waters. 

STATE HOSPITAL- TREATMENT NON-RESIDENTS- RESIDENCE 
DEFINED: A non-resident of this state not entitled under Section 
4014, to treatment at State Hospital as provided in Chapter 199, Code, 
1927, the statute requiring as a prerequisite to treatment that the person 
be a legal resident of state. The term "legal residence" of Iowa as used 
in Section 4005, Code, 1927, is defined as a residence in the county with 
the good faith intention of making a home in said county, coupled with 
the physical facts showing such intention. 
July 10, 1929. County Attorney, Iowa City, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 

1. Can a non-resident of the State of Iowa, temporarily residing within 
this state obtain treatment in the State Hospital as an emergency case 
under Section 4014 of the Code? 

2. Does the word "residence" in Section 4005 of the Code require a 
year's actual residence as provided in the poor relief statutes or may a 
person become an actu-tl resident within this section of the Code by 
moving within the state and intending to become a citizen thereof with
out reference to the term of actual residence? 
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1. 

Section 4005, Chapter 199, Code of 1927, pro-vides for the filing of com
plaints by adult residents of the state against any legal 1-esident of the 
state_ It being necessary that the person against whom complaint may 
be made must be a legal resident of the state. It would, therefore, fol
low that a non-resident, temporarily residing in the state, is not entitled 
to the benefits of Chapter 199 and Pannot, therefore, obtain treatment at 
the State Hospital at Iowa City within the meaning of Section 4014. 

2. 

The term "legal resident of' Iowa" as used in Section 4005, Code of 
1927, in our opinion should be defined as a residence· in the county with 
the good faith intention of making a home in said county coupled with 
the physical facts showing such intention. That is, the residence must 
not be for a temporary purpose only but must be with the present good 
faith intention of making it a home without any present intention of 
removing therefrom. The term "legal residence" as used in said section 
is not, in our opinion, synonymous with the term "legal settlement." 

WIDOW'S PENSION: A widow to be entitled to a widow's pension must 
have had a residence of one year in the county prior to the filing of the 
application for such pension. If she does not have the required residen(·e 
she is not entitled to a pension. 
July 11, 1929. County Atton~ey, Audubon, Iowa: vVe acknowledge re

ceipt of your letter requesting an opinion of this department on the fol
lowing question: 

Ben Salcedo was sentenced in 1926 to one year at Fort Madison for 
desertion. He was paroled and moved to Carroll County with his family 
and lived there about eighteen months. A few days ago his parole was 
revoked and he is again at Fort Madison. He has a wife and four children 
dependent upon him. They are destitute. About three weeks ago the wife 
of said Ben Salcedo removed from Carroll County to Audubon County. 
she taking up her residence in the latter county. Notice to depart has 
been served upon her by the proper authorities of Audubon County. 

Is the wife eligible for a widow's pension as provided in Section 3641. 
Code of 1927, and if so which county is the proper county for her to 
apply for such support? 

There is no doubt but that, under Section 3641, Code of Iowa 1927, the 
wife of the said Ben Salcedo is a widow and she will have that status 
until· her husband is released from the penitentiary. However, before 
Mrs. Salcedo is entitled to receive a widow's pension under Section 3641 
she must be and has been a resident of the county for one year pre
ceding the filing of the application, and she must be unable to support her 
children. 

It would appear from the facts stated in the question that Mrs. Salcedo 
has abandoned her residence in Carroll county, she having taking up her 
residence in Audubon county, she cannot therefore file application for a 
widow's pension in Carroll county for she does not now have a residence 
in that county. It also appears under the facts that she has only been a 
resident of Audubon county a few months. She is not, therefore, entitled 
to apply for a widow's pension in that county for she has not had the 
residence required by the statute. 
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However unfortunate the above ruling may seem no other construction 
can be placed upon Section 3641 of the Code of Iowa 1927. We might sug
gest that under the facts stated Mrs. Salcedo has a legal settlement in 
Carroll county and if she is unable to support herself and family and is a 
public charge she may be able to secure poor relief from that county for 
herself and children. 

LIBRARY FUND-BOARD OF SUPERVISORS: Not necessary to pub
lish items of expenditure of library fund made by county board of 
education. 
July 11, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter of July 5, 1929, requesting the opinion of 
this department upon the following proposition: 

"A board of supervisors asks if the library fund cannot be turned over 
in a lump sum to the county superintendent in order to cut down the 
expense the board of supervisors has to incur in connection with the 
publication of its report. 

"Is it necessary for the board of supervisors to include the expenditures 
of the library fund by the county board of education in the published 
reports of the board of supervisors?" 

We have held in former opinions that the library fund cannot be turned 
over in a lump sum to the county superintendent but that it must be 
expended through the regular channels of the county auditor's and county 
treasurer's offices. However, the fund is not expended by the -board of 
supervisors, but by the county board of education and, therefore, is not 
properly a part of the published report of the board of supervisors. The 
latter board has no discretion as to its expenditure and its connection 
with the expenditure is merely a matter of administration only. 

We are, therefore, of the opinion that the action of the board of super
visors in connection with the expenditures of the library fund need not 
be published as a part of the board's proceedings. 

ROADS AND HIGHWAYS-BONDS-COUNTIES: C\fandatory construc
tion levies cannot be anticipated by secondary road bonds under the 
provisions of Chapter 242, Code of 1927. 
July 11, 1929. County Att01·ney, Des Moines, Iowa: This will acknowl

edge receipt of your Jetter in which you request the opinion of this de
partment upon the following propositions: 

', "Under the law as it appears in Chapter 242 of the 1927 Code as amended 
by the Forty-third General Assembly, does the county have a right under 
the provisions of said Jaw to vote and issue bonds for the paving of county 
roads and if the bonds were voted and issued, could the secondary road 
construction fund be used for the payment of any portion of said bonds?" 

It is provided by Chapter 20, Section 10, Acts of the 43rd General As
sembly, as follows: 

"Thirty-five per cent ( 35% ) of the yearly secondary road construction 
fund is hereby pledged to the improvement of, and shall be expended on, 
those local county roads which the board finds are of the greatest utility 
to the people of the various townships." 

Therefore, thirty-five per cent of the secondary road construction fund 
is set apart and appropriated to the construction of the local county roads 
which, under the classification of said Chapter 20, are the present town
ship roads. 
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It is further provided in Section 11, of said chapter as follows: 
"The balance of said sectmdary road construction fund shall be used for 

any or all of the following purposes at the option of the board of super· 
visors: 

1. To the payment of the cost of constructing the roads embraced in 
the existing county trunk road system. 

2. To the payment of the outstanding county road bonds of the county 
authorized and issued under chapter two hundred forty-two (242), Code, 
1927, to the extent heretofore pledged. 

3. To the payment of legally outstanding bridge or road bonds of the 
county (not including primary road bonds), when construction work on 
the county trunk system of the county is complete. 

4. To the discharge of any legal obligation or contract which, under 
the provisions of this chapter, is required to be taken over and assumed 
by the county. 

5. To the payment of all or any part of special drainage assessments 
which may have been, or may hereafter be, levied on account of benefits 
to secondary roads. 

6. To the payment of the cost of constructing local county roads and 
expenditures pertaining thereto, but only when the construction work on 
the county trunk roads has been fully completed, and when the board 
deems it inadvisable to make additions to said trunk roads." 

From sub-section 2 above, it will be noted that the balance or remaining 
sixty-five per cent of the secondary road construction fund may be used 
to pay outstanding county road bonds authorized and issued under 
Chapter 242 of the Code of 1927, to the extent he1·etotore pledged. 

We are therefore of the opinion that those elements of the secondary 
road construction fund which remain intact can be used for the purpose 
of paying outstanding county bonds to the extent pledged prior to the 
effective date of said Chapter 20. This date was July 4, 1929. This act 
repealed Section 4635 of the Code, which provided for the levy of a county 
road fund, county road building fund, county drainage fund, and county 
bridge fund. Under the provisions of Chapter 242, these funds could be 
pledged to the payment of county road bonds. The only element which 
could be pledged under Chapter 242, and which re.mains intact under 
Chapter 20, is the gasoline license fee. Therefore, only that element can 
now be pledged under the existing statutes to the payment of secondary 
road bonds now issued under Chapter 242 of the Code. 

The only means provided by the Bergman bill for the anticipation of 
the secondary road construction fund is contained in Section 49, Chap
ter 20, of the bill, which provides as follows: 

"Construction fund anticipated. The board before issuing anticipatory 
certificates shall seek the advice of the state highway commission and 
issue said certificates to an amount not exceeding fifty per cent (50% ) 
of the estimated funds which will accrue to the secondary road con
struction fund during any stated period of from one (1) to two (2) years." 

We are therefore of the opinion that none of the secondary road con
struction fund except the license fee provided by statute can now be 
pledged to the payment of secondary road bonds now issued under the 
provisions of Chapter 242 of the Code, for the reason that such pledge 
would be in violation of Sections 10 and 11 of said Chapter 20, and con
trary to the spirit of the law enacted therein where a method of antici
pation is provided by the act which creates the secondary road construc
tion fund. 

See also Dee vs. Tama County, 209 Iowa 1341. 
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DEPARTMENT OF AGRICULTURE-STALLIONS: Persons acting in 
good faith may own jointly un-registered stallion for their own joint or 
individual use; not, however, for public service. 
July 11, 1929. County Attorney, Chariton, Iowa: This will acknowledge 

receipt of your letter in regard to joint ownership of an unregistered 
stallion and the use of such stallion by members or joint owners ex
clusively and, particularly, whether such joint ownership would exempt 
the owner from the provisions of Section 2618, Code of Iowa, 1927. 

If the joint ownership is in good faith and merely an arrangement to 
evade the statute, the owners could use such animal exclusively upon their 
own mares only, without being in violation of this section. Such owner
ship must, of course, be in fact and in good faith a joint ownership and 
the animal must not be offered for public service. No fee can ·be charged 
and the owners must share equally in the expense of maintaining the 
animal. 

CRIMINAL LA W-"ROAD HOUSE" DE'FINED. 
July 11, 1929. County Attorney, Ottumwa, Iowa: This will acknowl· 

edge receipt of your letter requesting the opinion of this department 
upon the following proposition: 

Should Chapter 152, Acts of the Forty-third General Assembly, defining 
roadhouses, apply to the following: 

"An oil station located on a public highway selling pop and other soft 
drinks, is it to be considered a roadhouse? A temporary shack or stand 
erected along the public highway selling soft drinks, etc., should it be 
considered a roadhouse? Should a grocery store located on a ·public high
way outside the limits of a city or town in which pop and soft drinks 
were sold be considered as a roadhouse within the meaning of the amend
ment?" 

We are of the opinion that this amendment is broad enough and was 
intended to include any building or establishment which furnishes food 
or drink to the public generally for hire, sale, or profit, and that it would 
include all of the above places of business. An "establishment" is de
fined by Webster's Dictionary, as follows: 

"The place where one is permanently fixed for residence or business; 
residence, including grounds, furniture, equipage, etc., with which one is 
fitted out; also any office or place of business, with its fixtures; as, to 
keep up a large establishment; a manufacturing establishment." 

Some discretion is, of course, vested in the township trustees in this 
matter and we are of the opinion that the acts should not be construed 
to cover "kid" enterprises along the highway, but that it should be con
strued to apply to any building or establishment used for the purposes 
described in the statute. 

SCHOOLS AND SCHOOL DISTRICTS: School secretary is within the 
Soldiers' Preference Law. 
July 11, 1929. County Attorney, Audubon, Iowa: This will acknowledge 

receipt of your letter requesting the opinion of this department upon the 
following proposition: 

"Does the office of school secretary of an indepedent school district come 
within the provisions of Soldiers' Preference Law, Chapter 60 of the Code, 
1927?" 
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The chapter in question, and Section 159 thereof, makes it applicable to 
employes of school boards excepting the position of school teachers. The 
chapter in question, Section 1165, also exempts private secretaries or 
deputies and persons holding a strictly confidential relation to the ap
pointed officer. 

We are of the opinion that the office of secretary of a school board is 
not one of such a confidential relationship as will bring it within the 
exemption provided in Section 1165. W'e are therefore of the opinion that 
the office of the secretary of the school board comes within the provisions 
of the soldiers' preference act. 

INSURANCE- INVESTMENTS- MUNICIPAL TRUST OWNERSHIP 
CERTIFICATES: Insurance companies under paragraph 3 of Section 
8737, Code, 1927, are not authorized to invest their funds in municipal 
trust ownership certificates, said certificates not being the obligations 
of a municipality. 
July 12, 1929. Commissioner ot Instwance: \Ve acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

Do the statutes of this state with respect to the investments which life 
insurance companies and associations may make, authorize investment, by 
Insurance companies, in municipal trust ownership certificates, such cer
tificates being issued by virtue of a trust agreement and being secured 
by special assessment certificates, bonds, etc., issued by a municipality? 

If Insurance companies are authorized to invest in such certificates 
the authority must be found in Section 8737, Chapter 401, Code of Iowa 
1927, and these trust certificates being secured by special assessment cer
tificates or bonds issued by a municipality the particular authority must 
be found in Paragraph 3 of Section 8737, this paragraph dealing particu
larly with municipal and state bonds. 

It will be noted from reading this sub-paragraph that the municipal 
bonds or certificates which an insurance company is authorized to invest 
In are bonds and certificates as are issued by a municipality, such as a 
city, county, town, school district, road or drainage district, etc. The 
trust ownership certificates which are issued by a trustee and are secured 
by special assessment certificates or bonds issued by a municipality are 
not issued by the municipality but by a trustee having no connection or 
relation with the municipality. 

We are, therefore, of the opinion that insurance companies and asso
ciations are not authorized, under the statutes of this state, to invest their 
funds in municipal trust ownership certificates which are secured by 
special assessment certificates or bonds issued by a municipality. 

SECURITIES ACT-CORPORATIONS: Chapter 10, Sections 7 and 8, 
Acts of the Forty-third /General Assembly construed: Under Sections 
7 and 8, Chapter 10, Acts of the Forty-third General Assembly, Secretary 
of State is to retain all fees for registration regardless of fact of 
whether or not application is approved or rejected. 
July 12, 1929. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Are the fees provided for in Sections 7 and 8, Chapter 10, Acts of the 
Forty-third General Assembly, to be retained in the event the application 
for registration under either section is rejected? 
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We are of the opinion that the fees provided for in Sections 7 and 8', 
Chapter 10, Acts of the 43rd General Assembly, are to be retained by the 
Secretary of State regardless of the fact of whether or not the application 
is approved or rejected. 

CORPORATIONS-SECURITIES ACT-DEALER: See opmwn for con
struction of who is considered to be a dealer within the meaning of 
the new act. 
July 13, 1929. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tions: 

A dealer is defined in the new Iowa securities law, in Section 4, Chapter 
10, Acts of the Forty-third General Assembly. Notwithstanding the fact 
that a dealer is defined a great many questions have arisen as to just 
who must qualify as a dealer under the new act. In order to clarify the 
matter we are, therefore, submitting herewith the following hypothecal 
questions for you to answer: 

"1. If a bank sells securities to the public, for another, and receives 
compensation from the seller, in the way of commission, discount, rebate 
or credit. 

"2. If a bank sells to the public, at a profit or at a loss, securities pur
chased by it for ih; own investment account. 

"3. If a bank, at the request of a customer, purchases in its own name 
expressly specified securities and delivers the same to such customer upon 
the payment of the quoted price, and in connection with the transaction 
receives from the seller a commission, discount, rebate or credit. 

"4. If a bank handles a transaction similar to the one set out in 
paragraph 3, but receives no compensation from the seller, and does re
ceive compensation from the purchaser, based upon the amount of the 
purchase. 

"5. If a bank handles a transaction similar to the one set out in 
paragraph 4, but the compensation received from the purchaser is not 
based on the amount of the purchase. 

"6. If a bank handles a transaction similar to the one set out in 
paragraph 3, but receives no compensation therefor, other than the pay
ment of postage, insurance or other actual expenses incurred. 

"7. If in any of the cases set out in paragraphs 3, 4, or 5, the pur
chase of the securities is made in the name of the purchaser or customer 
rather than in the name of the bank." 

(1) 

We are of the opinion that if a bank sells securities to the public, for 
another, and' receives compensation from the seller, either directly or 
indirectly, in the way of commission, discount, rebate or credit that such 
bank is engaged in the business of selling securities and is, therefore, a 
dealer as defined in Section 4, Chapter 10, Acts of the 43rd General As
sembly, and must qualify as provided therein. 

(2) 

We are of the opinion that if a bank sells generally to the public at a 
profit or at a loss securities purchased by it for its own investment ac
count that it is engaged in the business of selling securities and is a 
dealer as defined in Section 4, Chapter 10, Acts of the 43rd General As
sembly, and must qualify as such in accordance with the provisions of 
said act. 

(3) 
We are of the opinion that if a bank, at the request of a customer, pur-
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chases in its own name expressly specified securities and delivers the 
same to such a customer and upon the payment of the quoted price and in 
connection with the transaction receives from the seller a commission, 
discount, rebate or credit, either directly or indirectly, that as to whether 
or not said bank is a dealer within the meaning of the definition con
tained in Section 4, Chapter 10, Acts of the 43rd General Assembly, 
would depend upon whether or not such bank was engaged in the busi
ness of purchasing or otherwise acquiring such securities for the pur
pose of offering them for sale to the public. If the bank makes a prac
tice of securing securities for its customers in the manner above stated 
and has a series of successive or repeated transactions of the nature 
above described that it would be a dealer within the meaning of the 
definition contained in Section 4, Chapter 10, Acts 0f the 43rd General 
Assembly, and would have to qualify in accordance with the provisions 
thereof. 

(4) 
We are of th"e opinion that if a bank handles a transaction similar to 

the one set out in paragraph three ('3) hereof but receives no compensa
tion from the seller and does receive compensation from the purchaser, 
based upon the amount of the purchase, that the same rule as to whether 
or not such ·bank is engaged in the business of purchasing or ntherwise 
acquiring securities for the purpose of re-selling them would apply as is 
suggested in paragraph three ( 3) hereof. 

(5) 
We are of the opmwn that if a bank handles a transaction similar to 

the one set out in paragraph four ( 4) hereof, but the compensation re
ceived from the purchaser is not based upon the amount of the purchase, 
that as to whether or not such bank is engaged in the business of pur
chasing securities for the purpose of re-selling them would depend upon 
the same rule as is set out in paragraph three ( 3) hereof. 

(6) 
We are of the opinion that if a bank handles a transaction similar to 

the one set out in paragraph three ( 3) but receives no compensation 
therefor other than the payment of postage, insurance or other actual 
expenses incurred, that such bank would not be engaged in the business 
of selling securities or purchasing securities for re-sale or offering, buy
ing or selling securities within the meaning of the definition of "dealer" 
as defined in Section 4, Chapter 10, Acts of the 43rd General Assembly. 

(7) 
We are of the opinion that if in any of the cases set out in paragraphs 

3, 4, and 5, the purchase of securities is made in the name of the pur
chaser or customer rather than in the name of the bank that the same 
rule as set out in paragraphs 3, 4 and 5, with respect to whether or not 
they were engaged in the business of selling, offering, buying or pur
chasing securities for re-sale would apply. 

SCHOOLS AND SCHOOL DISTRICTS-CENSUS: Inmates at Juvenile 
Home and Iowa Soldiers' Orphans Home may be counted in school 
census in school dir;trict where institution established. 
July 16, 1929. Superintendent of Public Instruction: This will ac-
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knowledge receipt of your letter requesting the opinion of this depart
ment upon the following proposition: 

"May the inmates of a state institution, like the Iowa Soldiers' Orphans 
Home at Davenport, or the Juvenile Home at Toledo, be counted in the 
school census of the school district in which said institution is located. 
providing such children are between the ages of five and twenty-one?" 

Our supreme court in the case of Stephens vs. Treat. 202 Iowa, 1077. 
held that the commitment of a child to the Iowa Juvenile Home at Toledo, 
Iowa, by proper court order, permanently deprives the parent of all right 
to the custody and control to the child, and that su<"h child becomes a 
ward of the state. While it is true that such child is a ward of the state, 
its residence, as the residence of its parents, is entirely severed by the 
adjudication. The child is a citizen of the state as well as a ward and, 
therefore, must have a residence somewhere within the state. Since the 
child cannot form an intention, the only element of residence found is the 
element of personal presence in the above institution. 

It is also true that residence for school purpm<es is a much broader 
term than residence for voting purposes. 

We find, also, that children committed to the Iowa Soldiers' Orphans 
Home at Davenport, Iowa, have been counted as residents of the inde
pendent school district at Davenport and have been counted in the school 
census there. 

We are therefore of the opinion that the children committed to the 
State Juvenile Home at Toledo, may be counted in making up the school 
census of the school distri<.:t within which they reside. 

BOARD OF SUPERVISORS-WEED COMMISSIONER-DEPARTMENT 
OF AGRICULTURE: Board of supervisors should appoint a township 
trustee as weed commissioner though he refuses to act. 
July 17, 1929. County Att01·ney, Marshalltown, Iou:a: This will ac

knowledge receipt of your letter requesting the opinion of this depart
ment upon the following proposition: 

"What should the county board of supervisors do in regard to the ap
pointment of a weed commissioner in the case where all three trustees 
refuse to act? Do they then have power to appoint someone outside of 
the trustees as a weed commissioner or is it compulsory on the part of 
one of the trustees to act as a weed commissioner?" 

We are of the opinion that the statute makes it the duty of one of the 
township trustees to act as weed commissioner and that one of the trustees 
must so act. The board of supervisors, where all three trustees refuse to 
act, should proceed with the appointment of one of them and, if he re
fuses to act, he is subject to removal as trustee or to mandamus to com
pel the performance of his duties. 

BOARD OF SUPERVISORS-LEVIES-DEPARTMENT OJ:<' AGRICUL
TURE: Sufficiency of amount of tax up to 3 mills determined by Sec
retary of Agriculture. 
July 17, 1929. SeC1'etary of Agricultur-e: This will acknowledge receipt 

of your letter requesting an opinion of this department upon the follow
ing proposition: 

"Is it mandatory upon the board of supervisors to make a levy for 
bovine tuberculosis eradication? 
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"If it is mandatory upon the board of supervisors to make a levy, how 
much of a levy should be made? Would the board conform to the law 
by making an insufficient levy to carry on the work? 

"In case an insufficient levy is made how should the department pro
ceed in that county? 

"If the board of supervisors refuse to make a levy what action should 
be started to compel them to make a levy and by whom?" 

It is provided by Section 2686, Code of Iowa, 1927, as amended by the 
43d General Assembly, as follows: 

"In each county in the state, the board of supervisors shall each year 
when it makes the levy for taxes, levy a tax sufficient to provide a fund 
to pay the indemnity and other expenses provided in said Chapter 129 
as amended, except as provided therein, but such levy shall not exceed 
three (3) mills in any year upon the taxable value of all the property in 
the county." 

We are of the opinion that the use of the word "s~all" by the legisla
ture makes it the mandatory duty of the board of supervisors to make a 
levy which is sufficient to carry out the provisions of Chapter 129, as 
amended, except that the levy shall not exceed three mills in any one 
year. This section read in connection with Section 2689 of the Code, 
makes it mandatory upon the board of supervisors to make the levy in 
such amount as is determined by the Secretary of Agriculture as will be 
needed to carry on the work in such county for the ensuing ye:u. The 
discretion to determine what is a sufficient levy up to the maximum of 
three mills, as stated in the statute, is placed upon the Secretary of Agri
culture. If the board refuses or fails to make the levy as requested by 
the Secretary of Agrt._culture in the performance of his discretionary duty 
as to the amount which will be needed, an action in mandamus would lie 
to compel the board to act. 

Under Section 2689, cited above, the Secretary of Agriculture may certify 
to the county auditor that no levy will be needed in a given county and 
when such certification has been made the board is not required to make 
a levy for the given year. 

BANKS AND BANKING: Limitations upon use of words "state," "sav
ings," or "trust" in application to national banks. 
July 20, 1929. 'Department of Banking: This will acknowledge receipt 

of your letter in which you request the opinion of this department upon 
the following proposition: 

"This office would greatly appreciate an opinion from your department 
as to whether any banking association, private banker or person, not 
incorporated under the provisions of the state banking laws, may in
corporate in their title the word 'state,' '.savings,' or 'trust'." 

It is provided by statute with reference to the names used in the title 
of a bank, as follows: 

"9202. 'State banks' defined. Associations organized under the general 
incorporation laws of this state for transacting a banking business, buying 
or selling exchange, receiving deposits, discounting notes and bills, other 
than savings banks, shall be designated state banks, and shall have the 
word 'state' incorporated in and made a part of the name of such cor
poration; and no such corporation shall be authorized to transact business 
unless the provisions of this code have been complied with. 

"9203. Other use of name prohibited. No partnership, Individual, or 
unincorporated association engaged in buying or selling exchange, re-
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ceiving deposits, discounting notes and bills, or other banking business, 
shall incorporate or embrace the word 'state' in its name, but this section 
shall not apply to associations organized under the laws of the United 
States. 

"9295. Mandatory use of 'trust,' 'state,' or 'savings.' Any trust com· 
pany, state or savings bank, which under this chapter and by its original 
or amended articles of incorporation .shall be authorized to exercise any 
of the powers herein granted, shall have the word 'trust,' 'state,' or 
'savings' incorporated in the name thereof. 

"9296. Prohibited use of word 'trust.' No corporation hereinafter or· 
ganized without complying with the terms of this chapter, and no partner· 
ship, individual or unincorporated association, shall incorporate or em· 
brace the word 'trust' in its name." 

It will be noted from the above sections that Section 9203 does not 
apply to associations organized under the laws of the United States. There 
is no exemption in the other sections. Therefore, no ·banking association, 
private banker or person can use such name unless it is incorporated 
under the banking laws of this state, with the above noted exceptions. 
However, it has been held that the state laws do not apply in any in· 
stances to national banks or banks organized under the laws of the United 
States. 

In the case of State vs. Easton, 11,3 Iowa, 517, the supreme court of the 
state of Iowa held that such laws did apply and that an officer of a 
national bank, who received deposits knowing the ·bank to be insolvent, 
was guilty of the violation of state laws making such act criminal. This 
case was appealed to the supreme court of the United States on writ of 
error to the supreme court of the state of Iowa, and was by the supreme 
court of the United States reversed on February 2, il!03. In the cited 
case the supreme court of the United States said, at page 230: 

" 'National banks organized under the act are instruments designed to 
be used to aid the government in the administration of an important 
branch of the public service. They are means appropriated to that end.' 

"Such being the nature of these national institutions, it must be obvious 
that their operations cannot be limited or controlled by state legislation, 
and the supreme court of Iowa was in error when it held that national 
banks are organized and their business prosecuted for private gain, and 
that there is no reason why the officers of such banks should be exempt 
from the penalties prescribed for fraudulent banking.'' 

The question of the use of such words in the title of a national bank 
must, therefore, be governed by the statutes of the United States and the 
rulings of the United States Treasury Department regulating the estab
lishment and operation of national banks. 

MOTOR VEHICLES: A reconstructed or junked automobile which has 
again been placed on the highways cannot obtain a license for a part of 
the year. 
July 20, 1929. County AttoTney, Indianola, Iowa: We acknowledge re

ceipt of your request for an opinion on the following proposition: 
"Doe.s the monthly penalty as set forth in Section 4931 of the 1927 Code 

accrue in the case of a car which has previously ·been junked, and has not 
been used on the highway, and which the owner decides to reconstruct 
after January 1st? Also, does this penalty accrue on a car which is not 
licensed before January 1st, but is not used on the highways, or is stored?" 

The provisions of the motor vehicle law in regard to reconstructed 
automobiles were repealed by the Acts of the Forty-third General As-
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sembly. Paragraph 19 of Section 4863, Code, 1927, was repealed by Section 
3, Chapter 122, Forty-third General Assembly, and the second paragraph 
of Section 4971, Code, 1927, was repealed by Section 14, Chapter 122, 
Forty-third General Assembly; so that there is now nothing in the statute 
authorizing any different treatment of a reconstructed automobile in re
gard to licensing. This action was taken by the Forty-third General As
sembly for the purpose of preventing what the owner of the car you refer 
to is apparently trying to do,-that is obtain a license for part of the year. 
There is nothing in the statute authorizing licensing of a car for only 
part of the year by reason of the fact that the car has been in storage. 
The license fee in both of the instances you refer to must be for the 
full year. 

BOARD OF CONSERVATION-LICENSES: Board of conservation may 
license craft on waters under jurisdiction of Section 1799-b1, Code, 1927. 
July 22, 1929. Boarcl of Conservation: This will acknowledge receipt 

of your letter requesting the opinion of this department upon the fol
lowing proposition: 

CVIay the board of conservation require a license of a person operating 
a boat upon a state owned and controlled lake and charge a license fee 
therefor? 

It is provided by statute, Section 1799-b1, Code of Iowa, 1927, in part, 
as follows: 

"It shall be the duty of the board to adopt and enforce such rules and 
regulations as it may deem necessary regulating and restricting the use 
by the public of any of the state parks or state owned property or wate1·s 
under their juTisdiction." 

Under this provision your board would have the power to charge a 
license fee, the only limitation being that it be a reasonable fee for the 
regulation of such craft. 

FISH AND GAME: Fishing license required under Sections 1719, 1727, 
17 40, in meandered lakes and streams and stocked waters. 
July 23, 1929. Fish and Game Department: This will acknowledge re

ceipt of your letter requesting the opinion of this department upon the 
following proposition: 

Construing Sections 1719, 1727, and 1740, of the Code, as amended by 
Chapter 57, Forty-third General Assembly, together, in what waters is a 
fishing license required? 

Under these provisions, a fishing license is required of all male persons 
over the age of eighteen years who fish in any state waters which have 
been defined in an opinion heretofore rendered as those waters over which 
the state has jurisdiction, that is, the meandered lakes and streams of 
the state. In the case of waters stocked under the provisions of Section 
17 40 no person can fish therein for one year providing proper notices are 
posted, and, under the provisions of the last sentence of Section 1727, of 
the Code of Iowa, 1927, as amended, a license is required in all waters 
of the state which have been stocked 'by the fish and game department. 
Notice of the fact that the waters are stocked under Section 1740 should 
be posted by the game warden. 

We are, therefore, of the opinion that a license is required in the fol-
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lowing cases: ( 1) In all meandered lakes and streams over which the 
state has jurisdiction; ( 2) In all waters stocked by the fish and game 
department of the state;- and ( 3) In all waters stocked under the pro
visions of Section 1740, after one year from the date of such stocking. 
No person can fish under any circumstances within the year under said 
section if notice is posted as required by this section. 

ELECTIONS: General election ballot sufficient under Section 816 of the 
Code, if one blank column under "independent" be provided. 
July 23, 1929. SecretaTy of State: This will acknowledge receipt of 

your letter requesting the opinion of this department on the following 
proposition: 

"Section 816 of the code provides as follows: 
" 'The voter may also insert in writing in the proper place the name of 

any person for whom he desires to vote and place an X in the square 
opposite thereto.' 

"Since this department is now compiling the primary and general 
election laws as amended by the Forty-third General Assembly, it is very 
desirable that we have an opinion from your department as to what is 
required in the section quoted. Does it mean that the general ballot must 
provide a means whereby every voter may cast a vote independent of any 
party nomination, and will the law be fully complied with if this pro
vision is made in the column designated 'independent'?" 

All that is required by this section is that the voter have an opportunity 
to express his wishes in addition to the printed names on the ballot. 

We are of the opinion that in the primary election (so-called) it is 
necessary to print one blank line for each office in addition to the names 
printed thereon for each party, in order to comply with the above section 
and to comply with the provisions of Section 553 of the Code. 

In the general election we are of the opinion that the ballot is sufficient 
if it carries a blank column under the title "independent," and that a 
ballot so printed would conform to the requirements of the statutes of 
this state. 

SCHOOLS AND SCHOOL DISTRICTS: Superintendent or janitor not 
"official" within Sections 13301-2; member of board is. 
July 23, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter of recent date requesting an opinion of 
this department upon the following propositions: 

"1. Is the superintendent of schools a public official as used in the 
above sections? 

"2. Is the janitor such an official? 
"3. Would a superintendent of schools acting as purchasing agent for 

a school, and receiving a personal remuneration based on percentage of 
total purchases, be liable under Section 13301? 

"4. Would the company who was paying the superintendent, janitor, or 
other employee, or member of the board personal remuneration for serving 
his own board be liable under Section 13302?" 

We are of the opinion that none of the above persons would come within 
the term "public official" as used in these sections, except a member of 
the board of the school district. The janitor and superintendent are 
merely employees of the ,board and are not public officials. 

MOTOR CARRIERS: A ton-mile tax to be computed on motor carriers 
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should be based upon the capacity at which the truck is licensed and 
not the manufacturer's rated capacity. 
July 24, 1929. Board of Railroad Commissioners: We acknowledge re

ceipt of your request for an opinion on the following proposition: 

"Section 5105-a42, Code of Iowa, 1927, in setting out the method of 
computing the ton-miles operated by freight motor carriers, for taxation 
purposes, provides that the maximum capacity of each motor vehicle shall 
be added to the weight of the vehicle, this sum to be multiplied by the 
number of miles the vehicle is operated and the amount thus obtained 
divided by two thousand. 

"This board has been using the factory rated capacity of trucks as the 
maximum capacity referred to in Section 5105-a42. 

"Chapter 131, Laws of the Forty-third General Assembly, provides, how
ever, that owners of motor trucks may secure a license therefor at a 
higher rated loading capacity than that specified by the manufacturer, 
by the payment of an additional fee. 

"In case a motor carrier secures a license on a truck at a capacity in 
excess of the factory rated capacity, should the higher capacity be con
sidered as the maximum capacity for taxation purposes under Chapter 
252-a2, Code of Iowa, 1927? 

"We also request that you kindly advise whether or not the insurance 
policies filecl by motor carriers should describe the truck at its factory 
rated capacity or the higher capacity at which the truck is licensed." 

Section 5105-a42 is contained in Chapter 252-a2, Code, 1927, relating to 
taxation of motor vehicle carriers. The statute referred to reads as 
follows: 

"The ton-miles of freight travel shall be computed as follows: The 
maximum capacity of each motor vehicle, including trailers. shall be 
added to the weight of the vehicle; this sum shall be multiplied by the 
number of miles the vehicle is operated, and the amount thus obtained 
divided by two thousand." 

As will be noted, there is nothing in the provisions of the section quoted 
or of the chapter referred to that makes the factory rated capacity the 
basis upon which the computation is to be made. The computation is 
based upon the "maximum capacity" of the motor vehicle, which may or 
may not be the factory rated capacity. 

Chapter 131, Laws of the Forty-third General Assembly, authorizes 
owners of motor trucks to obtain a higher rated capacity by making 
application and payment of an additional sum, under the provisions of 
Section 4913, Code, 1927. There is nothing contained in Chapter 131 in 
reference to the factory rated capacity of trucks, but the owner is required 
to place his own rating upon the truck in making application for 
authority to carry an increased load. 

The "maximum capacity" would be the largest quantity of freight or 
merchandise that the truck is licensed to carry, and the factory rated 
capacity would not govern in the computation of the tax due under the 
provisions of Chapter 252-a2. We are therefore of the opinion that the 
capacity at which the truck is rated by the owner should be taken as a 
basis for the computation of the tax. 

Chapter 1'30, Laws or' the Forty-third General Assembly, requires motor 
carriers operating under certificates of convenience and necessity granted 
by the Board of Railroad Commissioners, to file with the commission an 
insurance policy In a form to be approved by the commission. Nothing 
is contained in this chapter requiring a statement of the factory rated 



IMPORTANT OPINIONS 167 

capacity or of the higher rated capacity at which the truck is licensed. 
The form of the policy must be approved by the commi~sion, and we are 
of the opinion that it is immaterial whether or not the capacity of the 
truck is described at its factory rated or at the rating placed upon it 
by the owner for the purpose of obtaining a license. 

MOTOR CA!RRIERS: Motor carriers operating under the provtstons of 
Chapter 252-a1 are not effected by Chapter 128, Laws of the Forty-third 
General Assembly, removing the speed limit. 
July 24, 1929. Board of Rail1·oad Commissioners: We acknowledge 

receipt of your favor of the 22d in which you request our opinion on the 
following proposition: 

"Your attention is respectfully called to Section 5105-a34, Code of Iowa, 
1927, and to Chapter 128, Laws of the Forty-third General Assembly, with 
the request that you furnish this board with your opinion as to whether 
or not any of the provisions of Chapter 128 apply to motor carriers 
operating under the provisions of Chapter 252-a1, Code of Iowa, 1927." 

Chapter 128, Laws of the Forty-third General Assembly, to which you 
refer, is an act to amend and revise Sections 5021, 5028 and 5029 of the 
Code, 1927. The statutes just referred to are contained in the general 
motor vehicle law and law of the road, Chapter 251, Code, 1927, and relate 
in general to the operation of all miscellaneous motor vehicles within the 
state. Section 5105-a34, Code, 1927, is contained in Chapter 252-a1, relating 
to motor vehicle carriers. The chapter just referred to is complete insofar 
as the regulation of motor vehicle carriers in Iowa is concerned and needs 
no reference to the provisions of the general law regarding motor vehicles 
contained in Chapter 251. Section 5105-a34 limits the speed of motor 
vehicle carriers and does not refer to the miscellaneous motor vehicles to 
which the provisions of Chapter 251 apply. It is a well established rule 
of statutory construction that special provisions in the statute take 
precedence over general provisions, and this has been the interpretation 
placed upon the statutes prior to their amendment by the Forty-third 
General Assembly. 

We are, therefore, of the opinion that Chapter 128, Laws of the Forty
third General Assembly, does not affect the provisions of Section 5105-a34, 
Code, 1927, but only amends and revises the statutes referred to in said 
chapter relating to the general class of motor vehicles, and not the special 
class of motor vehicle carriers regulated by Chapter 252-al. 

SCHOOLS AND SCHOOL DISTRICTS: Reduction in curriculum which 
would remove school from approved list releases home district from 
liability for tuition. 
July 24, 1929. Supe1·intenclent of P1tblic Inst1·uction: This will acknowl

edge receipt of your letter of recent date requesting the opinion of this 
department upon the following proposition: 

"If a high school has been approved for one, two, three, or four years 
of work, and if after the opening of school the board without the knowl
edge or consent of this department cuts down its offering to such an 
extent that students have only three subjects to carry, may the .board 
hold the home district of any non-resident students enrolled responsible 
for tuition?" 

If the change or alteration made in the curriculum would render the 



168 REPORT OF THE ATTORNEY GENERAL 

school subject to disapproval or disqualification by your department, if 
the matter had been submitted to you, we are of the opinion that such 
change would relieve the school district of the pupil's residence from the 
payment of tuition. However, this would not relieve the parent of the 
pupil from the responsibility of paying the reasonable value of the in
struction received by the pupil. 

SCHOOLS AND SCHOOL DISTRICTS-COUNTY OFFICERS: Person 
holding first grade uniform county certificate validated for life not 
qualified for county superintendent. 
July 26, 1929. Oounty Attorney, Boone, Iowa: You have requested the 

opinion of this department upon the following proposition: 

Is a person who holds a first grade uniform county certificate issued 
under the provisions of Section 3876, and validated for life under the 
provisions of Section 3871 of the Code of Iowa, 1927, eligible for the office 
of county superintendent of schools under the requirements of Section 
4097 of the Code? 

The qualifications for county superintendent are set out in Section 4097 
of the Code, as follows: 

"Such superintendent may be of either sex, shall be a holder of a 
regular five year state certificate or life diploma, and have had at least 
five years' experience in teaching or superintending; but anyone now 
serving shall ,be deemed eligible to re-election." 

The subjects required for state certificates and diplomas are set out in 
Sections 3863-4. The certificate requirements for county superintendent, 
as set out in the above section, are either a regular five year state cer
tificate or a life diploma. The uniform county certificate of the first grade 
is a county certificate, not a state certificate and is issued upon ex
amination in the branches covered in Section 3876 of the Code. This cer
tificate is for a term of three years under the provisions of Section 38'79. 
The subjects required for the first grade county uniform certificate are 
elementary in comparison with the subjects required for the state cer
tificate or diploma. 

We are, therefore, of the opinion that a life validated uniform county 
certificate could not be construed to mean a life diploma and that one 
who holds a first grade uniform county certificate issued under the pro
visions of Section 3876, even though validated for life under the pro
visions of Section 3871, would not be eligible for the office of county 
superintendent. 

DENTISTS: Licensed dentist may own and operate more than one dental 
office in the state. 
July 29, 1929. Department of Health: This will acknowledge receipt 

of your request of July 29, 1929, in which you submit the following 
question: 

"May a licensed dentist own, operate or control dental offices in more 
than one city in Iowa?" 

We are unable to find any prohibition in the statute which would pro
hibit a licensed dentist from operating under his own name two or more 
dental offices; provided, of course, that he operates under the provisions 
of the chapter pertaining to dentistry and meets the requirements thereof. 
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CHILD LABOR: Child under sixteen years of age not permitted to work 
in restaurant even though owned and operated by his parents. 
July 29, 1929. Bu1·eau of Lab01·: This wiJI acknowledge receipt of your 

request of July 18, 1929, which is as follows: 

"Miss 1Goodrell, director of child labor, reports a child of fourteen em
ployed in a restaurant operated by the father. She desires to know the 
attitude of this department and states that your department has held 
such employment as illegal. It would seem to me that this case is cov
ered by the last clause of Section 1526, but if your department held this 
employment illegal, naturally we will be guided by your opinion. Please 
advise." 

Your reference to Section 1526 is an exception for those children who 
work in mines, manufacturing establishments, factories, miJis, shops, 
laundries, slaughter houses or packing houses, livery stables, garages, 
places of amusement, etc., but the controlling section, as regards your 
request, is Section 1536 of the Code of 1927, which prohibits any person 
under sixteen years of age from working in a restaurant. There is no 
exception in this section which permits a child under sixteen years of 
age to work in a restaurant where owned bY his parents or operated by 
his parents. 

DRAINAGE ASSESSMENTS: Drainage assessments may be paid from 
either the secondary road construction fund or the secondary road 
maintenance fund. 
July 30, 1929. Auditor ot State: We acknowledge receipt of your re

quest for an opinion on the following proposition: 

"In regard to the payment of special assessments which are obligations 
of townships and which are to become obligations or the counties on 
January 1, 1930. 

"The question involved is whether or not the installments of the special 
assessments which become due from year to· year for the payments of 
bonds and interest, which bonds were issued for the construction or repair 
of a drainage improvement district, are to be paid from the secondary 
road construction fund or from the secondary road maintenance fund, 
and also, whether or not the amount of these assessments is to be first 
set aside from the construction or maintenance fund before the ap
propriation is made for the construction program or the maintenance 
program, as the case may be." 

We presume the drainage improvement referred to in this request is 
one that was levied on account of benefits to secondary roads. 

Section 7, Chapter 20, Laws of the Forty-third General Assembly, re
quires the board of supervisors to make a levy for the secondary road 
construction fund. Section 8 authorizes an additional levy for this pur
pose, and Section 10 pledges 35 per cent of this fund to the improvement 
of and to be expended upon certain county roads. Section 11 is a pledge 
for the balance of the secondary road construction fund. Paragraph 5 
thereof reads as follows: 

"To the payment of ali or any part of special drainage assessments 
which may have been, or may hereafter be, levied on account of benefits 
to secondary roads." 

It is to be noted,_ however, that Section 10 pledges ·35 per cent of the 
construction fund first and that Section 11 deals only with the balance 
of this fund, so that in the event the drainage assessments are taken 
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from the secondary road construction fund it would be necessary to first 
deduct the 35 per cent pledged in Section 10. 

Section 12 requires the board of supervisers to make a levy for sec
ondary road maintenance purpqses. Section 13 authorizes an increase in 
this levy and Section 15 is a pledge of the maintenance fund. Paragraph 
3 thereof reads as follows: 

"To the payment of all or any part of special drainage assessments 
which may have been, or which may hereafter be, levied on account of 
benefits to secondary roads." 

It will be noted that the provisions of paragraph 5, Section 11, and 
paragraph 3, Section 15, are identical. We are, therefore, of the opinion 
that the special drainage assessments may be paid from either the main
tenance fund or the construction fund, subject to the conditions herein
before referred to. 

TOWNSHIPS: Townships' indebtedness may be paid from 1929 funds 
if valid when contracted. 
July 30, 1929. County Attorney, Eagle Grove, Iowa: This will acknowl

edge receipt of your letter requesting the opinion of this department upon 
the following question: 

A township in June, 1927, contracted a debt to P. Luick, for road 
graveling in the sum of $671.40, and on November 18, 1927, to the Lick 
Gravel Company, in the sum of $374.22, which 'bills have not been paid. 
Is it possible for the township trustees to pay these bills out of the 1928 
tax collected and available in 1929? 

Township trustees cannot expend their funds or contract indebtedness 
unless the funds have been made available by an authorized levy. The 
specific provision of the statute is found in Section 4781 of the Code, and 
is as follows: 

"They shall not incur debts for said purposes (repair and improve the 
roads of said system in their township) unless funds have been provided 
for the payment thereof by an authorized levy." 

Therefore, if there were sufficient funds on hand in June, 1927, when the 
P. Luick indebtedness was contracted, but the funds were used for other 
purposes, the claim would be a valid claim when contracted and is, there
fore, a valid indebtedness of the township. 

In regard to the Lick Gravel Company claim, since it was incurred on 
November 18, 1927, it would be a valid indebtedness of the township if 
there were sufficient funds then levied and to be collected in the year 1928 
to pay the same. 

If this indebtedness was valid when contracted, it is still a valid 
indebtedness of the township and can be paid from the funds for the 
current year ·1929. 

As to the other bills which have been already paid by the township 
trustees, we are of the opinion that if the township actually received the 
benefit for the work done or the materials furnished there is no way to 
recover the amounts from the individual members of the board. 

COSMETOLOGY-LICENSES: Where a fee is charged, a license must 
first be procured. 
July 31, 1929. Department of Health: This will acknowledge receipt of 

your letter of May 24, 1929, in which you inquire as follows: 
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"Where a party is demonstrating a permanent wave machine and in 
demonstrating works on patrons of the shop in which he is demonstrating 
and charges a fee therefor, is a license required under the cosmetology 
law?" 

There is no question but that the law is clear that under the cir
cumstances above related, a license would 'be required. If, however, no 
charge was made and the demonstration was for the purpose of selling or 
to demonstrate the operation of the machine to the public, then in that 
event no license would be required. 

TAXATION: Real estate entering exempt class after January 1st cannot 
be sold for taxes. 
August 1, 1929. County Att01·ney, Red Oak, Iowa: This will acknowl

edge receipt of your letter in regard to the liability of a church for real 
estate taxes for the year 1928, due and payable in 1929, where the church 
purchased the property on March 28, 1928; and also, whether the property 
is subject to sale for such taxes. 

We concur in your opinion that the board has no authority to remit the 
tax, the power of the board in such cases being limited under the pro
visions of Sections 7235-7, cited by you. 

We also concur in your opinion that the property cannot be sold at tax 
sale for the non-payment of taxes. The case cited in the opinion of this 
department on March 20, 1919, Independent School District of Oakland vs. 
Hewitt, 105 Iowa, 666, construing the provisions of Chapter 101, Acts of 
the Seventeenth General Assembly, is directly in point in view of the 
provisions of the present statute, Section 7268 of the Code of 1927. The 
original Chapter 101 cited, did not include lands exempt from taxation ·by 
law but merely included the public properties. Under that section, in the 
Oakland case, the court held that the real estate, even though subject to 
taxation at the time of the levy and purchase by the school district, could 
not be sold at tax sale. The present statute applies this principle to "all 
lands exempt from taxation by law." 

In the Oakland case the court said "How these taxes may be collected 
cannot be determined in this action. It is sufficient that the statute pro
hibits collection by sale." See Iowa College rs. Knight, 207 Iowa, 1238. 

LICENSE-BOATS: Board of Conservation has power to license and 
regulate boats of all kinds on state waters under its jurisdiction and 
charge reasonable license fee therefor. 
August 2, 1929. Bom·d of Conserv,ation: You have submitted to this 

department for our attention, letter of the Honorable Byron W. Newberry, 
member of the Board of Conservation, in regard to the power of that board 
to adopt rules and regulations licensing boats operated for hire, or other
wise, in the lakes and rivers under the jurisdiction of the board, and its 
power to prescribe a license fee therefor and to determine the use thereof. 

It is provided by statute, Section 1799-b, as follows: 

"It shall be the duty of the board to adopt and enforce such rules and! 
regulations as it may deem necessm·y, regulating or 1·estricting the use 
by the public of any of the state parks or state-owned property or waters 
under their ju1·isdiction. It shall also be the cluty of said boat·d to adopt 
and enforce rules and regulations prohibiting, rest1'icting or controlling 
the speed of boats, ships, or water craft of any kind upon the lakes and 
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waters, under their jurisdiction; and traffic upon the roads and drives 
upon state lands and parks under their supervision. 

"Said rules shall be printed and kept posted in conspicuous places 
wherever they apply, and any person violating any such rule or regulation 
shall be guilty of a misdemeanor and upon conviction shall be punished 
by a fine of not to exceed one hundred dollars or by imprisonment in 
the county jail not to exceed thirty days." 

From the underlined portion of the above section, it will be observed 
that the statutes place a duty upon the said board, not only to adopt, but 
to enforce rules and regulations prohibiting, restricting or controlling the 
speed of boats, ships, or water craft of any kind. It will also be noted 
that the statute enjoins upon the board the duty to adopt and enforce 
such rules as it may deem necessary regulating or restricting the use by 
the public. of any of the state parks or state owned property or waters 
under their jurisdiction. There is no limitation upon the power of the 
board and we are of the opinion that the power given to it is broad enough 
to require the licensing of boats whether used for hire or otherwise, and 
to charge a reasonable fee therefor, and also, to require the licensing of 
pilots who drive boats operated for hire. 

From a consideration of the rule submitted, we are of the opinion that 
it is within the discretion of the board to make additional restrictions 
than those contained in Section 1, sub-section 0, and Section 1, sub-section 
P, with regard to the operation of boats on state waters. It occurs to us 
that the distinction as to rowboats or other boats propelled by hand or 
sail may be removed and the rule made applicable to all boats. The board 
also has the power, under this section, to establish a maximum speed at 
which boats may operate at all times and on any portion of the lake. This 
may apply to ·boats whether operated for hire or otherwise. 

The board also has the power to require the lights required in Section 1, 
sub-section P, and to require a warning light at the stern of the boat if, 
in the board's discretion, such should be required. 

The license fee which the board may require under this section must, 
of course, be in the nature of a regulatory fee and must necessarily be 
reasonable in view of the amount of inspection necessary to enforce the 
regulation. Such fees being in the nature of license fees, could, under 
the rules made by your board, ·be used for the enforcement thereof. 

BOARD OF CONTROL: Minor child who has been abandoned by parent 
to other persons and who lives with these other parties and does not 
intend to ever return to the parental home, takes the residence of the 
persons with whom he lives, and the county of that residence will be 
responsible for the maintenance charges in any of the state institutions 
in which said child may ·become an inmate. 
August 9, 1929. Boa1·d of Control: You have requested the opinion of 

this department upon the following proposition: 

"I do not find that we have any ruling as to the residence of a minor 
child living away from the parents and I would be pleased to have one 
for our use hereafter. 

"The case in point is that of R).lth Hulbert, fifteen years of age, who 
has lived with Charles Mattox family at Beacon, Mahaska County, since 
she was four years of age, that is, for eleven consecutive years. She has 
never been legally adopted by the Mattox family; they have simply taken 
care of her. The Mahaska County authorities now wish her admitted as 
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'" 
a patient from Pottawattamie County where her father has 1i ved a~l 
this time." 

A similar question to that involved in the proposition submitted was 
involved in the case of Mount Hope School Dist1·ict vs. Hend?·ickson, 197 
Iowa, 191, wherein the liability for tuition of a child attending school in 
the district of its so-called adopted parents was the issue. 

In that case the supreme court held that inasmuch as the parent of the 
child had abandoned the child and that it had left the natural parent's 
residence and had assumed and adopted a new residence with the people 
with whom it was living, with no intention to ever return to the home 
of its natural parent, and the natural parent having apparently abandoned 
the child, it was held that the legal residence of the child was where it 
now lived and not that of its natural parent. 

The statement of facts submitted do not indicate whether the child in 
question has been abandoned by its natural parent to the family which 
has raised it in Mahaska County. If, upon investigation, it be found that 
the natural parent has abandoned the child entirely, has given up any 
claim whatever to the child, and has, in fact, relinquished full control, 
supervision and respom:Ibi!ity for the child to the Mahaska County 
family, then it is the opinion of this department that the legal residence 
of that child would be in Mahaska County, and that Mahaska County 
would be chargeable for the costs of her maintenance in one of the st:~te 

institutions, if she is committed to such an institution. 

BOARD OF CONTROL-INSANE-MI~ORS: Incompetent child who has 
passed age of majority not entitled to support under Section 3297. 

August 14, 1929. Board of Control: This will acknowledge receipt of 
your request of August 14, 1929, which is as follows: 

"'..Ve have in mind a case of a daughter of one of the superintendents 
of an institution in Iowa who has been living with the parents for some 
years after she has attained her majority. Section 3297 of the Code pro
vides that maintenance and substance shall be furnished to the chief 
executive of the institution and his or her minor children. The superin
tendent makes the defense that the daughter, having been placed in the 
hospital for insane and having been discharged as 'not cured' and up to 
the present time her disabilities have not been removed, is the same as 
a minor and that he is not subject to the provisions of this statute and 
is exempt from paying for her support and maintenance." 

In reply we desire to quote the following sections: 

"3297. Dwelling house and provisions. The board shall furnish the 
executive head of each of said institutions, in addition to salary, with a 
dwelling house or with appropriate quarters in lieu thereof, and, from 
supplies purchased for the institution, the necessary household provisions 
for himself, wife, and minor children." 

"10492. Period of minority. The period of minority extends to the age 
of twenty-one years, but all minors attain their majority by marriage, and 
females, after reaching the age of eighteen years, may make valid con· 
tracts for marriage the same as adults." 

It is our opinion that your question is fully answered by Section 10492. 
A minor attains a majority at the age of twenty-one, so that it was clearly 
the intention of the legislature, when speaking of minor children at 
Section ·3297, to refer to those children under the age of twenty-one, if 
unmarried, and the fact that the daughter of the superintendent of one 
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of your institutions was so unfortunate as to remain incompetent, after 
having passed the age of twenty-one, would not place her within the 
meaning of a minor child, as used in Section 3297. 

BOARD OF HEALTH-LICENSE-COSMETOLOGY: One cannot prac
tice cosmetology without a license. 
August 14, 1929. County Attorney, Spencer, Iou.oa: This will acknowl

edge receipt of your request in which you ask whether the provisions of 
Section 2522, being the penalty section of the practice act, applies to a 
persqn practicing cosmetology without a license. 

We are of the opinion that Section 2522 applies to one who is prac
ticing cosmetology without a license. Under the provisions of Chapter 
70 of the Forty-third ;General Assembly an apprentice is one who has 
completed his course "at an accredited school, made application for an 
examination and received his apprentice card, but who has not passed 
an examination as a fully qualified cosmetologist. 

Sub-section 4, paragraph 2585-b2 is still a defense that may be offered 
under the new law, as that sub-section was not stricken out or repealed 
and still remains active. However, this would not be a legitimate defense 
for one who had obeen employed by a regular cosmetologist. We are of the 
opinion that where a person, employed by a regular cosmetologist, who 
is not a licensed apprentice or cosmetologist, and who has been engaged 
in giving permanent waves, is guilty of violating the provisions of Chapter 
124-bl and Chapter 70 of the Forty-third General Assembly, and is liable 
under the section providing penalties, being Section 2522. 

INSANE FUND ACCOUNTS-LIMITATIONS: Statute of limitations on 
insane fund accounts would run from the, last payment by the county 
to the state. 
August 14, 1929. County Attorney, Wave1·ly, Iowa: This will acknowl

edge receipt of your request of August 13, 1929, which is as follows: 

"W:e have a number of accounts that are due the insane fund and are 
more than five years old. 

"Do the limitations as provided in Section 11007 of the 1927 Code of 
Iowa run against such accounts?" 

This question was before our court in cases of Cedar County vs. Sager, 
90 Iowa, page 11; Jones County vs. Norton, 91 Iowa, 680; Scott County 
vs. Townsley, 174 Iowa, page 92, and also the case of Harrison County vs. 
Dunn, 84 Iowa, page 328. In these cases the supreme court held that when 
the county paid its debt to the state, the payment gives rise to an ob
ligation of the estate to the county and the right of action therefor, and 
with that right of action began the running of the statute. This re
ferred to the quarterly payments as certified to the counties by the 
Auditor of State, and with the last payment by the county to the state, 
the statute of limitations began to run, and the account, as between the 
county and the state, constituted an open and continuous account. While 
the Fortieth Extra General Assembly made some change in. the wording 
of this statute, we are of the opinion that the statute of limitations, as 
provided in Section 11007, would commence to run from the date of the 
last payment by the county to the state. 
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FISH AND GAME-ADVISORY BOARD: No authority for compensating 
an advisory board. 

August 15, 1929. Fish and Game Warden: I have your communication 
of the 13th instant, in which you make the following inquiry: 

"There has been appointed an advisory board by the governor, a copy 
of which is enclosed. 

"Is it possible under the law, as it now is, to compensate these extra 
assistants for their la,bor and the expense they incur? The law permits 
us to have three assistants which we have." 

The officers and employees of the Fish and Game Department are speci
fied and their compensation fixed under the provisions of Section 52, Chap
ter 287, Acts of the Forty-third General Assembly. I do not find any pro
vision of law authorizing the employment of any other officers than those 
enumerated in said section. 

Therefore, it is my opinion that there is no authority for compensating 
an advisory board such as the one suggested in your communication. 

TAXATION: Plot of ground used for the buildings is not tax exempt. 
August 20, 1929. Secrretary of Agriculture: This will acknowledge re

ceipt of your request in which you submit the following question: 

"A question has arisen in regard to the exemption of taxes in regard 
to the forest and fruit-tree reservation law. 

"The case is as follows: A tract of land is all located within the limits 
of Storm Lake and the land consists of enough trees to qualify as a fruit
tree reservation but the city council and board of supervisors will not 
consent to that portion of the land where the buildings are located to 
be included in the reservation and exempt from taxes. They are willing 
to exempt the remainder of the tract as the law specifies. I am enclosing 
a drawing showing the tract of land. 

"Should the building lot with house and buildings on it be inchtded in 
the reservation?" 

We are of the opinion that this question is answered by the last three 
lines of Section 2607, Code of 1927, which reads as follows: 

"No ground upon which any farm buildings stand shall be recognized 
as part of any such reservation." 

In view of the clear intention of the legislature we hold that the city 
council and the board of supervisors are clearly within their rights in 
not consenting to the inclusion in the reservation of that portion of the 
land upon which the buildings are located. 

:ROADS AND HIGHWAYS-CITIES AND TOW~S: Extensions in cities 
and towns. Primary road fund cannot be anticipated or pledged for 
future payments to assist in the extension of improvements in cities 
and towns, $200 per year being the limit. 
August 21, 1929. State Highway Commission, Ames. Iowa: We have 

your request for an opinion on the following proposition: 

"Section 4755-b29 of the Code of 1927 provides that the State Highway 
Commission may refund, under certain circumstances, to cities and towns 
for the maintenance of primary road extensions at not to exceed $200 
per mile per year. Would it be legal for the commission to make refunds 
at the rate of $200 per mile per year over a period of years, all of which 
refunds would go to pay for maintenance performed in one year? For 
example, supposing a town has one mile of primary road extension to 
which it is entitled to refund. Could they spend in 1929 $1,000 for the 
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maintenance of this mile and bill the state $200 per mile for the next 
five years to pay off this $1,000 ?" 

Section 4755-b29, Code, 1927, to which you refer, provides for the main
tenance of primary roads, and in part reads as follows: 

"On extensions of primary roads within that part of any city having a 
population over twenty-five hundred, including cities under special charter, 
where the houses or business houses average less than two hundred feet 
apart, the state highway commission may make payment to the city from 
the primary road fund for maintenance work performed after this chapter 
becomes effective, in no event exceeding an average of two hundred dollars 
per year per mile of such" primary road extension." 

We are of the opinion that the language "in no event exceeding an 
average of two hundred dollars per year per mile of such primary road 
extension" refers to an extension consisting of more than one mile and 
limits the sum that may be paid for the improvement on this extension 
to an average per mile of $200 in any one year. We do not believe that 
the primary road fund could be used in the manner stated in your example. 
This would 'be in effect anticipating the use of this fund for a period of 
years, which is not authorized by statute. 

The primary road fund may be used to assist in the improvement of a 
primary road extension such as referred to in the section above quoted 
only from year to year, and may not be anticipated. That is if the im
provement entails an expenditure of $1,000 in 1929, only $200 from the 
primary road fund could be used by the State Highway Commission to 
make payment to the city for such maintenance work. 

"BLUE SKY LAW"- SECURITIES- FUR-BEARIXG ANIMAL CON
TRACTS: A person, firm or corporation which offers for' sale to the 
public fur-bearing animals under a conditional sales contract, and a 
ranching contract, both contracts are so dependent upon each other 
that they are in fact one contract, is engaged in the business of selling 
or offering for sale securities within the meaning of Chapter 10, Acts 
of the Forty-third General Assembly. 
August 23, 1929. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 
Some breeders of fur-bearing animals conduct their business on the 

following plan or scheme: 
A pair of fur•bearing animals, one male and one female, is sold to the 

purchaser on a conditional sales contract providing for certain stated 
payments. Said contract also provides that the title shall remain in the 
seller until the full purchase price is paid, and that the possession of 
said animals and their progeny shall remain with the seller until the full 
purchase price is paid, at which time the seller is to deliver to the pur
chaser a bill of sale to said animals plus 50 per cent of the progeny born 
during such period. Said contract further provides that at the time the 
bill of sale is delivered to the purchaser the seller will furnish the pur
chaser with pens, together with the registration number of said animals. 
The contract further provides that the seller will ranch the animals 
pursuant to its regular ranching agreement. 

A ranching contract or agreement is also offered to the purchaser, under 
which agreement the seller agrees to ranch the animals purchased to
gether with their progeny and during the first year to accept one-third 
of the progeny of the animals purchased as compensation for ranching 
the animals, and after the first year the seller is to receive one-half of 
the progeny. The ranching contract further provides that in the event the 
purchaser desires to sell his share of the progeny that the seller will sell 
the same either on the pelt basis or as breeders, according to the desire of 
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the purchaser, and charge an additional sum of ten per cent (10%) if 
the animals are sold on a pelt basis and twenty per cent ( 20% ) if sold 
on a breeders basis. 

The question is, are such persons, firms or· corporations, who operate 
a fur farm and sell to the public upon the plan or scheme above set out 
subject to the provisions of Chapter 10, Acts of the Forty-third General 
Assembly, and, therefore, required to qualify in accordance therewith, 
that is, are such persons or firms selling securities within the meaning 
of said chapter~ 

We are of the opinion that a person, firm or corpora~ion who offers for 
sale to the public fur bearing animals under a conditional sales contract 
and a ranching contract, as outlined above, is engaged in the business of 
selling or offering for sale securities within the meaning of the provisions 
of Chapter 10, Acts of the Forty-third General Assembly, and that such 
persons, firms or corporations must comply with the provisions of said 
chapter. 

INSANE COMMISSION-COUNTIES-WITNESS FEES: Fees of wit
nesses subpoenaed on the part of a defendant in an insanity hearing 
are payable by the county in accordance with the provisions of Sections 
3541 and 11326, Code of 1927, either with or without an order of court. 
August 23, 1929. County Attorney, Cedar Rapids, Iowa: We acknowl-

edge receipt of your letter requesting an opinion of this department on 
the following question: 

Can the county pay witness fees for witnesses which are subpoenaed by 
the defendant in an insanity hearing before the insane commission with
out an order of court? 

We .refer you to Section 3541, Chapter 176, Code of 1927. It will be 
noted from reading that section that under paragraph 4 thereof the 
witnesses in an insanity hearing are to receive the same fees as wit
nesses in the district court. 

We also refer you to Section 3542, Code of 1927, and it will be noted 
from reading said section that the compensation or expenses provided for 
in Section 3541 shall be allowed and paid out of the county treasury in 
the usual manner. 

Section 11326, Chapter 494, Code of 1927, is the section which fixes the 
amount of fees and mileage which a witness is entitled to receive in 
district court. 

We do not find any reference to Section 13880, Code of 1927, as suggested 
in your letter, but we do find from examining this section th.at it applies 
to witnesses subpoenaed in criminal cases. 

We are, therefore, of the opinion that witnesses subpoenaed on the part 
of the defendant in an insanity hearing are entitled to collect their witness 
fees from the county in accordance with the provisions of Section 3541 
and Section 11326, Code of 1927, and that the county is required to pay 
such fees with or without an order of the court. 

MOTOR VEHICLES: A judgment in a justice court is not a final judg
ment in a court of record within the provisions of Chapter 117, Forty
third !General Assembly. 
August 23, 1929. Motor Vehicle Depm·tment: We acknowledge receipt 

of your letter in which you enclose letter from Mr. Hale, County Treasurer 
at Fort Dodge, requesting our opinion as to whether or not a judgment 
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obtained in a justice court is considered in a court of record, under the 
provisions of Chapter 118, Laws of the Forty-third General Assembly. 

Section 1-a of the chapter referred to reads in part as follows: 

"Whenever. a final judgment is recovered in any coun of record in this 
state in an action for damages for injury to or death of a person or for 
injury to property caused by the operation or ownership of any motor 
vehicle on the highways of this state, * * * that the license shall be 
suspended." • 

You are advised that a justice court is not a court of record in this 
state, and a judgment obtained in a justice court would not fall within 
the provisions of the section referred to. 

INCOMPETENTS-COUNTIES: The information against an incomptltent 
may be filed in any county where the alleged incompetent is found. 
August 26, 1929. County Attorney, Vinton, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Must the information provided for under Chapter 177, Code of 1927, be 
filed in the county of the residence of the alleged incompetent? 

It will be found from reading Section 3544, Code of 1927, that all that 
is necessary for the information to show is that the alleged incompetent 
has been found in the county where the information has been filed. 

Section 3552, Code of 1927, provides for the commission's determining 
and entering of record the county which is the county of the legal settle
ment of the alleged incompetent. It would, therefore, follow that the 
information may be filed in any county where the alleged incompetent is 
found. 

TAXATION-SOLDIERS-EXEMPTIONS: A civil war veteran must file, 
either with the assessor or board of supervisors within the time re
quired in Section 5, Chapter 144, Code 1927, a claim for exemption, and 
if no statement or claim is filed the rboard of supervisors does not have 
power to cancel, remit, or refund taxes assessed against the property 
belonging to said veteran. 
August 26, 1929. County Attorney, Sac City, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department upon the 
following question: 

In 1921 the Thirty-ninth General Assembly enacted Chapter 144 pro
viding for eJ!:emptions to soldiers, sailors, marines and nurses. Under that 
chapter, Section 4 required the beneficiary of the exemption to file with the 
assessor a statement under oath that such beneficiary was the owner of 
the property on which the exemption was claimed. Section 5 provided 
that if the statement was not filed, no exemption should be allowed by 
the assessor, but that if the statement was filed before September 1st of 

· the year for which the exemption was claimed, the board of supervisors 
could allow the exemption. 

Perry Myrick, a civil war veteran, owned property in Sac City, Iowa. 
In 1920 he moved from this city, still retaining ownership of said property. 
No claim or statement for exemption was filed by him since the year 
1920. The tax record shows that the taxes for 1921 and 1922 on said 
property were unpaid and that the property was sold for the taxes for 
1924 and 1927, and the taxes of 1925 were paid by his daughter. Has the 
rboard of supervisors of Sac County power under the law to cancel the 
taxes and redeem from the sales? 

It would seem that the law was plain with respect to the power of the 
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board of supervisors to allow the exemption, Section 5 of Chapter 144 of 
the Acts of the Thirty-ninth General Assemrbly specifically providing that 
the board of supervisors may allow the exemption if it is filed before 
September 1st of the year for which the same is claimed. 

We are, therefore, of the opinion that if no statement was filed either 
with the assessor or with the board of supervisors within the time re
quired in Section 5 of Chapter 144 that the board of supervisors does not 
have power to cancel, remit or refund the taxes assessed against the 
property belonging to the said Perry Myrick. 

It is true that the law in this case may work a hardship, but tax ex
emptions are strictly construed, and the filing of the statement or claim 
of ownership is a condition precedent to the allowance of the exemption, 
and the deceased soldier not having complied with the statute within the 
time specified therein, the board of supervisors does not now have the 
power to grant any relief. 

"TRACT" DEFINED-NOXIOUS WEEDS-WEEDS: "Tract" is defined 
to mean a contiguous quantity of land in possession of or owned hy, or 
recorded as the property of a person, firm or individual. The land
owner is required, under the law, to destroy noxious weeds in front of 
his property along a road and if he refuses to destroy the same the 
cost of such destruction may be assessed against his property. 
August 26, 1929. Iowa State Hightoay Commission, Ames, Iowa: We 

acknowledge receipt of your letter requesting an opinion of this depart
ment on the following questions: 

1. How is the word "tract" in line fifty, Section 1, Chapter 116, Acts 
of the Forty-third General Assembly, to be defined? 

2. Who must pay the cost of the eradication of noxious weeds on the 
primary road right-of-way, it being assumed that such weeds have been 
eradicated by the weed commissioner? 

(1) 

The word "tract"' as used in line fifty, Section 1, Chapter 116, Acts of 
the Forty-third General Assembly, not being defined by the statute itself 
must be given the ordinary meaning of "tract." 

"Tract" is usually defined to mean a contiguous quantity of land in the 
possession of or owned by or recorded as the property of the firm, 
claimant, person or company. 

We are, therefore, of the opinion that "tract," as used in line fifty, 
Section 1, Chapter 116, Acts of the Forty-third General Assembly, should 
be construed to mean any contiguous quantity of land owned by one 
person or company. 

(2) 

Section 4819, Chapter 246, Code of 1927, provides that the owner or the 
person in possession or control shall cut, burn or otherwise destroy, in 
whatever manner may be prescribed by the board of supervisors, noxious 
weeds growing on the land. It also provides that they shall cause all 
weeds on the street or the highways adjoining said land to be cut or 
destroyed. in the manner and at the time prescribed by the board. 

We are, therefore, of the opinion that the land owner whose land 
adjoins a primary road is, under Section 4819, required to cause all of the 
noxious weeds growing on the hi-ghway opposite his premises to ,be cut 
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and destroyed in the manner and at the time provided under .said section. 
Section 48'20, Code of 1927, defines the duties of the owner or person in 

control of the land which adjoins a public highway; he is to destroy and 
cut the weeds only to the line in the highway to which his land would 
extend in case no highway existed. 

Under Section 4824, Code of 1927, if a land owner failed to cut and 
destroy noxious weeds in accordance with Section 4819, the trustees, 
council or commissioner of the board of supervisors are authorized to 
assess the costs of cutting and destroying the weeds against the owner 
of the property, said tax to be collected in the same manner and at the 
same time as ordinary taxes. 

We are, therefore, of the opinion that where the land owner or his 
agent refuses or fails to destroy or cut noxious weeds along a primary 
road at the time and in the manner specified in Section 4819, Code of 
1927, and said noxious weeds are cut and destroyed by the proper author
ities of the township, city or county, as the case may be, that the cost of 
such cutting and destroying may be assessed against the adjoining land 
owner to the extent that it was his duty to have same cut and destroyed. 

BOARD OF EDUCATION: Held that board of education does not have 
power or authority to employ firemen and assign them to duty with the 
fire department of the city of Iowa City, Iowa. 
August 26, 1929. State Board of Education: We acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

"Has the Iowa State Board of Education legal right and authority to 
employ two men who shall be members of the fire department of Iowa 
City and to pay their salaries out of money belonging to the State Univer
sity but not appropriated by the legislature?" 

Under the statute cities and towns are authorized to provide for fire 
protection and to levy a tax for that purpose, and in connection there
with to establish fire departments. There is no statute which would 
authorize anyone to assist in paying the expense or part of the expense of 
said fire department. We do not find any statute which would authorize 
the State' Board of Education to employ anyone as firemen; neither is 
there any authority to pay out any money for this purpose. 

We are, therefore, of the opinion that the Iowa State Board of Education 
does not have the power or authority to employ two men to act as firemen 
of the Iowa City fire department and to pay their salaries. 

TAXATION: Shares of interest in a revocable trust held by an I own 
resident are taxable under the laws of this state as monies and credits. 
August 26, 1929. Iowa State Bom·d of Assessment and Review, Des 

Mo·ines, Iowa: We acknowledge receipt of your letter, together with 
enclosure, requesting an opinion of this department on the following 
question: 

"Where a resident of the State of Iowa has purchased shares of interest 
in a revocable trust, of which a resident of New York is sole trustee, and 
the Iowa resident is sole beneficiary, the body of the trust consisting of 
common stocks, are such shares of interest required to be listed for per
sonal property taxation in Iowa?" 

We are of the opinion that, under the laws of this state, shares of 
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interest in the revocable trust, such as set out in your question, are 
taxable as monies and credits. 

COUNTIES: Held tliM a court house is not a general or ordinary in
debtedness within the meaning of the 114% limitation contained in 
Section 6238, Code, 1927, but is a special authorized indebtedness. 
August 26, 1929. County Attorney, Glemcoocl, Iotca: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Is the indebtedness created by the ·building of a court house to be con
sidered as a general or ordinary indebtedness within the meaning of the 
11,4% limitation contained in Section 6238, Code of 1927? 

Section 6238, C.ode of 1927, limits the indebtedness which a county may 
incur for its general or ordinary purposes to an amount not exceeding in 
the aggregate of 114% of the actual value of the taxable property within 
such corporation. It will be noted that the limitation as to the indebted
ness is for general or ordinary purposes. 

Section 5261, Chapter 265, Code of 1927, provides for the submission, by 
the board of supervisors, of the question of whether or not the county 
shall incur certain specified indebtedness for the purpose of building a 
court house, to a vote of the people when the probable cost will exceed 
ten thousand dollars, and if the majority of all the persons voting for 
and against such proposition at a general or special election approve the 
incurring of said indebtedness then the board is authorized to proceed. 
Were it not for the authorization contained in Chapter 265 the board 
would not have the power to build the court house. Certainly the. in
curring of indebtedness for the purpose of building a court house is not 
the incurring of such indebtedness for a general or ordinary purpose, but 
is for a special or extraordinary purpose. This, we believe, is true for 
the legislature has, by the enactment of Chapter 265, specifically author
ized the county to incur indebtedness for the purpose of building a court 
house when they proceed in accordance with the provisions thereof. 

Our Supreme Court, in the case of France -us. City of Des Moines, 18'3 
Iowa, 1311, in construing the 1%% limitation with respect to its ap
plication to cities and towns in its connection with the building of a 
bridge, have held that the limitation would not apply to the indebtedness 
incurred for the purpose of building a :bridge in accordance with the 
provisions of a special statute authorizing the building of bridges within 
cities and towns. That is, that the building of a bridge in accordance 
with the special statute was not the incurring of an indebtedness for a 
general or ordinary purpose, but for a special or extraordinary purpose. 

We are, therefore, of the opinion that where a county proceeds in ac
cordance with the provisions of Chapter 265 that the indebtedness created 
by the building of a court house shall not be considered as a general or 
ordinary indebtedness within the meaning of Section 6238, Code of 1927, 
but shall 'be considered an indebtedness for an extraordinary or special 
purpose, and that the 1%% limitation of indebtedness for general or 
ordinary purposes, as provided for in Section 6238, Code of 1927, would 
not apply unless the 3%,% of the 5% of indebtedness permitted by the 
Constitution has been exhausted. 
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It must be remembered that the constitutional limitation of 5% is 
applicable to the indebtedness which a county may incur and this pro
vision must be complied with. 

Iff. 
COUNTY FAIRS-AGRICULTURAL SOCIETIES-TAX LEVY FOR 

FAIR GROUND FUND: We•bster County Farm Bureau entitled to aid 
under Section 2905, Code of 1927. 
August 27, 1929. County Attorney, Po1·t Dolige, Io·wa: This will ac

knowledge receipt of your request of August ~4th, as follows: 

"Our board of supervisors has requested that I ask an opinion of your 
office on the legality of a tax levy under Section 2905 of the Code of 1927, 
as amended by Chapter 77 of the Forty-third General Assembly. 

"The contemplated levy in this county is to create a fair ground fund 
to aid the Webster County farm bureau which is a corporation that has 
leased the fair grounds here. These fair grounds are worth more than 
$50,000.00. I am advised that the Budget Director has given an unfavorable 
opinion on this proposed levy but perhaps that opinion was before the 
amendment above mentioned.'' 

We desire to quote Section 2894, and Chapter 77 of the Forty-third Gen
eral Assembly, and Section 2905, Code, 1927: 

"2894. For the purposes of this chapter: 
1. 'Fair' shall mean a bona fide exhibition of agricultural, dairy, and 

kindred products, livestock, and farm implements. 
2. 'Society' shall mean a county or district fair or agricultural society 

incorporated under the laws of this state for the purpose of holding such 
fair, and which owns or leases at least ten acres of ground and owns 
buildings and improvements situated on said ground of a value of at 
least eight thousand dollars." 

"Section 1. Amend paragraph two (2) of section twenty-eight hundred 
ninety-four (2894) by striking out period (.) at the end of said paragraph 
and adding the following: ', or any incorporated farm organization author
ized to hold an agricultural fair which owns or leases buildings and 
grounds especially constructed for fair purposes of the value of fifty 
thousand dollars ($50,000.00) in a county where no other agricultural 
fair receiving state aid is held.'" (Chap. 77, Acts Forty-third General 
Assembly.) 

"2905. The board of supervisors of the county in which any such 
society is located may levy a tax of not to exceed one-half mill upon all 
the taxable property of the county, the funds realized therefrom to be 
known as the fair ground fund, and to ·be used for the sole purpose of 
fitting up or purchasing fair grounds for the society, provided such 
society shall be the owner in fee simple, or the Jessee of at least ten acres 
of land for fair ground purposes, and shall own buildings and improve
ments thereon of at least eight thousand dollars in value." 

In view of the above sections, we feel that it is the clear intention of 
the legislature to include all incorporated farm organizations and that 
the Farm Bureau of Webster County, under the facts as related in your 
letter, would be entitled to the aid contemplated in Section 2905. 

CORPORATIONS-SECURITIES-QUALIFICATION: All securities, ex
cept those securities owned by a bona fide owner, must be qualified in 
accordance with the provisions of Sub-paragraph d of Section 37, 
Chapter 10, Acts of the Forty-third General Assembly. 
August 28, 1929. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Sub-paragraph d of Section 27, Chapter 10, Acts of the Forty-third 
General Assembly, provides as follows: 
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"All securities which shall have been admitted to record and recorded 
in the register of qualified securities, as provided by the said chapter three 
hundred ninety-three (393) prior to the effective date of this act, shall be 
legally salea·ble unless otherwise ordered by the secretary of state under 
this act." 

What securities, if any, which were authorized to be sold in accordance 
with the provisions of Chapter 393, Code of 1927, are legally saleable with
out qualification; that is, are any securities which were legally saleable 
under Chapter 393, Code of 1927, now legally saleable in accordance with 
the provisions of said sub-paragraph d of Section 27? 

We have made an examination of the provisions of Chapter 393, Code 
of 1927, and we find therein only one provision providing for the recording 
in a register of any securities which may be sold in accordance with the 
provisions of said chapter. This provision is contained in Section 8556 
and is applicable only to stocks held by bona fide owners. 

We find from examining the uniform securities act which was recom
mended by the investment bankers, and which has been adopted by a 
number of states, the exact provision contained in sub-paragraph d of 
Section 27, Acts of the Forty-third General Assembly with the exception 
of the designation of the chapter number. 

It would, therefore, seem that sub-paragraph d has no application to 
the conditions and facts as they existed under Chapter 39,3, Code of 1927, 
except in connection with the sale of stock by a bona fide owner, Section 
8556 providing for the recording in a register of the securities which 
were to be offered for sale by the bona fide owners. 

With the exception noted therein, sub-paragraph d was evidently adopted 
without any consideration as to its application to the law as it existed 
under Chapter 393, and it is impossible to say that the legislature had 
any other intention except with respect to the registration in connection 
with the sale of stock of bona fide owners. 

We are, therefore, of the opinion that said sub-paragraph d, Section 27, 
Acts of the Forty-third General Assembly, has no application to any of 
the securities which were authorized to be sold in accordance with the 
provisions of Chapter 393, except those securities owned by a bona fide 
owner and which were required to be registered in accordance with the 
provisions of Section 8"556, whether such securities were sold under a 
permit or under a broker's license, and that all other securities sold 
either under a permit or under a broker's license must now qualify in 
accordance with the provisions of Chapter 10, Acts of the Forty-third 
General Assembly. 

ROADS-BOARD OF EDUCATIO.:\': State Board of Education cannot 
build sidewalk out of appropriation for maintenance of state roads. 
September 6, 1929. Iowa State Highway Co·mmission, Ames, Iowa: In 

conference this afternoon, you requested the opinion of this department 
upon the following proposition: 

May a sidewalk be constructed from Beech Avenue along the street to 
the bridge over Squaw Creek by the Iowa State College and be paid for 
from state funds, particularly the appropriation to the Iowa. State Board 
of Education for maintenance of state roads provided in Chapter 287, 
Section 12, lines 21, 22 and 23, Acts of the Forty-third General Assembly? 

We are of the opinion that the term "maintenance" to which this 
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appropriation is limited could not be construed as original construction 
of a road or of a sidewalk such as that herein contemplated. 

We are of the opinion, however, that such sidewalk could be constructed 
and the cost thereof paid from the appropriation to Iowa State College 
of Agriculture and Mechanical Arts, Chapter 287, Section 47, sub-section 
2, line 55, for general improvements in the amount of $75,000. 

EMINENT DOMAIN: Buildings and fixtures upon property taken by 
eminent domain must be considered in determining the compensation to 
be awarded the owner in absence of agreement of statutory provisions. 
September 10, 1929. Iowa State Highway Commission, Ames, Iowa: You 

have requested our opinion, in substance, as to how buildings upon real 
estate condemned for highway purposes should be considered 1by a con
demnation commission in assessing damages. 

The general rule is that where land is condemned for public uses, the 
value of buildings or other improvements and fixtures on the land must 
be considered in determining the owner's compensation. Buildings are 
a part of the realty and their value cannot be considered except in con
nection with realty. 20 Corpus Juris, 799. 

It is also the rule that the owner of land taken in the exercise of the 
power of eminent domain has no right to remove permanent improve
ments or fixtures thereon in the absence of statute or agreement to the 
contrary. 20 Corpus Juris, 803. 

There is no statute in this state limiting or fixing the rights of the 
parties to permanent fixtures upon real estate taken by eminent domain. 
See also Nichols on Eminent Domain, 2d Edition, page 67, 693; Lewis on 
Eminent Domain, 3d Edition, Section 726. 

We are, therefore, of the opinion that where a tract of land is taken 
for highway purposes under the eminent domain statutes of this state 
and there are buildings erected and fixed to the real estate so as to be 
a part of it, the value of the buildings must be considered in determining 
the compensation to ·be awarded the owner in the a·bsence of an express 
agreement with the owner to the contrary. 

SCHOOLS AND SCHOOL DISTRICTS: Sub-districts formed into inde
pendent district when vote is canvassed; thereafter township board has 
no jurisdiction. 
September 11, 1929. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter requesting an opinion upon the fol
lowing proposition: 

"An independent district was formed under Section 4143 and it is now 
contended that the township officers will have jurisdiction until the 
March election. It is also contended that an election should have been 
held shortly after the formation of the new district." 

Under the provisions of Section 4144 of the Code, the district shall be 
deemed formed if the majority of votes cast at the election called for 
the purpose of determining the question, are in favor of the proposition. 
Therefore, an independent district was formed when the votes were can
vassed and the result ascertained. 

We are of the opinion that the officers of the former school township 
could no longer act in or for such district and that an election should 



IMPORTANT OPINIONS 185 

have been called immediately to elect a board of directors for the inde
pendent district. The expense of the election should be borne by the 
new independent district. If that election has not been held, it should be 
called at once by the secretary of the township school corporation of 
which this district was formerly a part or by the county superintendent. 
Since the township secretary has failed to call the election, we are of the 
opinion that the county superintendent may do so and that the officers 
elected at that election would be the duly constituted officers of the 
district. 

SCHOOLS AND SCHOOL DISTRICTS: Clause providing for termination 
of teacher's contract on 20-day notice by either party valid and en
forcible. 
September 11, 1929. Superintendent of Pu.blie Instruction: This will 

acknowledge receipt of your letter requesting the opinion of this depart
ment on the following propositions: 

1. Is the following clause "(C) that either party to this contract on 
20 days' written notice to the other may terminate this contract" en· 
forcible? 

2. ~What procedure is necessary on the part of the board to terminate 
such a contract? 

3. Where the contract does not specify any grade for which the teacher 
is employed but at the top of the contract and above a perforation across 
the top thereof there appears the words "fifth grade,'' is such a notation 
a portion of the contract? 

4. If a teacher refuses to comply with the resolution of the board 
assigning her to fourth grade work, is such refusal grounds for can
celling the contract under the provisions of Section 4237? If so, what 
procedure is necessary. 

Such a clause in the contract is valid and either party may terminate 
the contract under the provisions thereof. While the law provides the 
methods for discharging a teacher, there is nothing to prevent the parties 
from entering into a contract which provides an additional method for 
its termination. 

The board should comply with the cancellation provisions and serve 
upon the teacher written notice that the contract will be cancelled 20 days 
from the service of said notice if it desires to avail itself of t~at pro
vision of the contract. 

It is an elementary rule of contracts, that anything extraneous and not 
within the body of the contract is not a part thereof. We are, therefore, 
of the opinion that the words "fifth grade" are not a part of the contract 
and are not binding upon the board. The board therefore has the authority 
to assign this teacher to another grade and if she refuses to comply with 
the order of the board, she is subject to discharge under the terms and 
conditions set forth in Section 4237 of the Code. If the board desires to 
discharge the teacher under the provisions of this section instead of 
availing itself of the 20-day cancellation clause, it would be necessary to 
have a hearing on the matter and to give the teacher notice thereof so 
that she could prepare and make her defense. No hearing is necessary 
for cancellation under the 20-day cancellation clause. 

Under the provisions of Section "C" of the contract, hereinbefore quoted, 
the board would be required to pay the teacher until the expiration of the 
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20-day period following the service of the notice. Affirmed, Miner 1:s. 
School District, 234 N. W., 817. 

INTOXICATING LIQUORS: A drug store having a liquor permit cannot 
serve sandwiches, coffee and pie. 
September 14, 1929. County Attorney, Clinton, Iowa: This will ac

knowledge receipt of your letter requesting the opinion of this department 
upon the following proposition: 

"May a drug store which holds a liquor permit serve in connection 
with its soda fountain sandwiches, coffee, and possibly pie?" 

The statutory· provisions relating to the issuance of permits to licensed 
pharmacists to buy, keep and sell intoxicating liquor except malt liquor 
for medicinal purposes are found in Chapter 100 of the Code. 

In Sections 2073 (7) thereof, it Is provided that an applicant for a 
permit must show that he is not the keeper of an eating house. Among 
other things, it is provided by Section 2074 thereof that such application 
shall be signed and sworn to by the applicant. 

It is then provided in Section 2082 thereof, that no permit shall be 
granted unless the court shall find some competent evidence that all of 
the averments in the petition are true. 

From these sections it will be observed that before a permit can be 
issued, the court must find that the applicant is not the keeper of an 
eating house. An "eating house" is defined by the Standard Dictionary as 
follows: "a house where food is served to be eaten on the premises." The 
same is defined by Webster's Dictionary as follows: "a house where 
cooked provisions are sold to be eaten, etc., on the premises." The same 
has been judicially defined as "any place where food or refreshments of 
any kind not including spirits, wines, ale, beer or other malt liquors are 
provided for casual visitors and sold for the consumption thereof." Black's 
law dictionary, second edition, page 410. 

However, our court has held that the mere sale of soda water and ice 
cream in a drug store does not constitute an eating house. In re Henery, 
124 Iowa, 358. 

We are, therefore, of the opinion that the sale of sandwiches, coffee 
and pie in connection with soda fountain trade would constitute the 
owner a "keeper of an eating house" within the meaning of the statute. 

We are further of the opinion that t.he violation or change of the 
status of the business after granting the permit, would constitute grounds 
for the revocation thereof, upon a proper showing to the court under th~> 
provisions of Section 2120 of this said chapter. 

SCHOOLS AND SCHOOL DISTRICTS: Standard magazines may be in
cluded in the term "library books" under the provisions of Sections 
4322-4324. 
September 16, 1929. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter of recent date requesting an opinion 
upon the following proposition: 

"Would a county board have authority, under Sections 4322-4324, to 
expend a portion of or all of the library fund for magazines?" 

If such magazines were placed upon the list of approved library books 
by the State Hoard of Education Examiners, we are of the opinion that 
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the library fund described in the above sections could be used for their 
purchase. We therefore hold that the term "library books" Is broad 
enough to include standard magazines having the approval of the State 
Board. 

SCHOOLS AND SCHOOL DISTRICTS: Member of school board not en
titled to milea·ge when attending meeting of the board. 
September 21, 1929. County Attorney, Newton, Iowa: This will ac

knowledge receipf of your letter requesting an opinion from this depart
ment upon the following proposition: 

"May a school director charge and receive mileage for attending 
meetings of the school board?" 

It is the established rule that a municipality has only such power as 
is granted to it. Under Section 4239-a3 of the Code, it is specifically pro
vided that no member shall receive commission. Nowhere is there any 
provision allowing mileage in such cases. We are, therefore, of the 
opinion that members of the school board cannot charge, receive or be 
paid mileage for attending the regular or special meetings or sessions 
of the board. 

DEPARTMENT OF AGRICULTURE-BOVINE TUBERCULOSIS: Owner 
not entitled to indemnity where animal dies before slaughter. 
September 21, 1929. Department of Agriculture: This will acknowl

edge receipt of your letter in which you request the opinion of this de
partment upon the following proposition: 

"Can the state pay indemnity in accordance with Section 2671, Code of 
Iowa, 1927, as amended by the Forty-third General Assembly, on an animal 
that reacts to the tuberculin test applied under state supervision, said 
animal being properly tagged and branded as is required by Regulation 12, 
Section 1, of the Rules and Regulations of the Iowa Department of Agri
culture, if said reactor dies from any cause before being slaughtered in 
accordance with Section 2671, Code of Iowa, 1927." 

It is a condition precedent before indemnity can be paid by the state, 
that the salvage be paid to the owner. Therefore, if there is no slaughter, 
there can be no salvage and the condition precedent does not exist. This 
would <be true of the funds available in the county as well as from the 
appropriation made by the state for these purposes. 

TAXATION-TAX SALE: Where e'ight years or more have elapsed after 
a tax sale and no action taken to secure a deed within eight years, 
county treasurer and auditor should cancel the sale from their records. 
September 17, 1929. Auditor of State: This will acknowledge receipt 

of your request which is as follows: 

"Where real estate was sold at tax sale in 1917, publication of notice of 
expiration of right of redemption made in 1920; but no further action 
taken by holder of tax sale certificate until September, 1929, or twelve 
years after tax sale; can the treasurer now issue tax deed, at this time, 
or was sale automatically cancelled after eight years?" 

We call your attention to Section 7271, which section recites as follows: 

"After eight years have elapsed from the time of any tax sale, and no 
action has ·been taken by the holder of a certificate to obtain a deed, it 
shall be the duty of the county auditor and county treasurer to cancel 
such sales from their tax sale index and tax sale register." 
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In addition thereto we call attention to the opinion of Mr. Justice Beck 
in the case of Ockendon vs. Barnes, 43 Iowa, 615, wherein Mr. Justice 
Beck held that where land was sold for taxes in 1861 and a deed for the 
same could have been issued in 1864 and where nearly eleven years elapsed 
after the time of the execution of the deed, that the presumption exists 
that a purchaser holding a certificate has abandoned his rights to the deed, 
that a party dealing with the owner of the land may presume such 
abandonment; that the deed will not ,be called for by the purchaser, and 
the purchaser at a tax sale could not afterwards take a deed and defeat 
the title of the party purchasing from the owner. 

In view of the above cited case and the provisions of Section 7271, we 
are of the opinion that, under the facts, as related by you, the treasurer 
and county auditor should cancel the sale from their tax index and tax 
sale register. 

BOARD OF HEALTH: The word "itinerant" more definitely defined. 
September 17, 1929. Department of Health: This will acknowledge 

receipt of your request to define more definitely the word "itinerant" in 
connection with the practice acts under Title 8' of the Code of 1927. 

We quote Section 2511: 
"'Itinerant physician,' 'itinerant osteopath,' 'itinerant chiropractor,' or 

'itinerant optometrist' as used in the following sections of this title shall 
mean any person engaged in the practice of medicine and surgery, 
'osteopathy,' 'osteopathy and surgery,' chiropractic, or optometry, as de
fined in the chapter relative to the practice of said professions who, by 
himself, agent, or employee goes from place to place, or from house to 
house, or by circulars, letters, or advertisements, solicits persons to meet 
him for professional treatment at places other than his office maintained 
at the place of his residence." 

In view of the above quoted section we believe that there is a line of 
demarcation ,between the practitioner who is occasionally called away 
from the place of his residence in order to treat a patient and that prac
titioner who has a stated and definite route or who has a'dvertised either 
through publication or by word of mouth that he will, at stated times, 
be at a certain place in order to treat all of those who desire his services. 

We do not believe that it makes any difference whether the party who 
goes to surrounding towns at stated intervals to sell his services to any 
one desiring them is operating either for himself or working for some 
one else. In either case we believe that this party would be classified as an 
itinerant. 

It is our opinion that the legislature intended to class an an itinerant 
those who made a practice of going to other communities at stated and 
definite times for the purpose of practicing in that community, but did 
not intend that one who was called occasionally to another community 
should be so classed. 

TAXATION-ESTATES: Under Section 11970, Code, 1927, delinquent 
personal taxes are entitled to preference as claims of the second class. 
September 21, 1929. County Attorney, Charles City, Iotca: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the folio wing question: 

Are delinquent personal taxes of a decedent, filed as a claim in said 
estate, regarded as a preferred claim or a general claim? 
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We refer you to Section 11970, Chapter 507, Code of Iowa, 1927. It will 
be noted from reading said section that debts entitled to preference, under 
the laws of the United States, are fees to be paid after the funeral ex
penses, expenses of last sickness, and the widow's allowance; next public 
lands and taxes. It would, therefore, follow that delinquent personal taxes 
against an estate of a deceased are a preferred claim and payable in the 
order specified in Section 11970. 

BOARD OF ACCOUNTANCY-STATE EMPLOYEES-CERTIFICATE: 
State employees engaged in accounting work under Chapter 59, Acts 
of the Forty-third General Assembly, are entitled to a certificate to 
practice as a public accountant. 
September 21, 1929. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

"Can anyone doing accounting work for the State of Iowa in the various 
departments come under the provisions of the accountancy act, Chapter 
59, Acts of the Forty-third 'G~neral Assembly, as a practitioner of public 
accounting, if application is made before September 30, 1929, accompanied 
with the required fee ( $10.00), and if the above provision is met shall 
the Board of Accountancy be required to issue certificate before December 
31, 1929, to those making application?" 

We are of the opinion that, under Chapter 59, Acts of the Forty-third 
General Assembly, all state employees engaged in accounting work before 
July 4, 1929, are entitled to be registered as public accountants in ac
cordance with the provisions of Section 12 of said Chapter 59, Acts of the 
Forty-third General Assembly, and that upon the filing of the application 
before September 30, 1929, accompanied with the proper fee, that the 
board of accountancy must register said applicant and issue a certificate 
therefor. 

ROADS AND HIGHWAYS-ANTICIPATION OF SECONDARY ROAD 
FUND: Under the provisions of Chapter 20, Laws of the Forty-third 
General Assembly, thirty-five per cent of the secondary road construc
tion fund must be used for the improvement of local county roads, and 
fifty per cent of the construction fund may be anticipated and all of it 
used on county trunk roads. 
September 24, 1929. Iowa State Highway Co1mnission, Ames, Iowa: We 

acknowledge receipt of your request for an opinion on the following 
propos! tion: 

"When a county anticipates the secondary road construction fund, as 
provided in Sections 49 to 57, inclusive, of Chapter 20, Laws of the Forty
third General Assembly, does the county have to· expend thirty-five per 
cent of the funds derived from said anticipatory warrants in the improve
ment of county local roads, or may a county spend all of said revenue 
derived from said anticipatory warrants in the improvement of county 
trunk roads?" 

Section 10 of Chapter 20, Laws of the Forty-third General Assembly, 
reads as follows: 

"Pledge to local roads. Thirty-five per cent ( 35% ) of the yearly sec
ondary road construction fund is hereby pledged to the improvement of, 
and shall be expended on, those local county roads which the board finds 
are of the greatest utility to the people of the various townships." 

Sections 49 to 57, inclusive, of said chapter, authorize the anticipation 
of the secondary road construction fund during any stated period of from 
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one to two years, and in substance provides that not exceeding fifty per 
cent of the estimated funds which will accrue to the secondary road 
construction fund during such period may be anticipated. Nothing is 
contained in the statutes in reference to the anticipation of the construc
tion fund requiring that the funds anticipated shall be used in any pro
portion upon either the county local roads or county trunk roads. 

Under the provisions of Section 10, supra, it is mandatory, however, that 
at least thirty-five per cent of the income in the secondary road con
struction fund be used for the improvement of county local roads. This 
may be taken from the funds anticipated or from the remaining fifty per 
cent of the secondary road construction fund. The entire proceeds of the 
anticipatory warrants may, under the statute, be expended upon the 
county trunk road system; in which event the entire payment of principal 
and interest of said anticipatory warrants must come from that per
centage of the secondary road construction fund set aside to the county 
trunk road system, and thirty-five per cent of the estimated fifty per cent 
of the yearly secondary road construction fund must be expended on the 
county local roads. 

CORPORATIONS-RENEWALS-SECRETARY OF STATE: Secretary 
of state may issue a charter for renewal where satisfactory evidence 
has ,been presented that the provisions of the statute and the rights of 
the minority stockholders have been properly safeguarded. 
September 25, 1929. Secretary of State: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

A corporation, acting under the authority of Section 8365 and the fol
lowing sections of the code, held a meeting and passed upon the question 
of whether, or not the corporate period should be extended. The majority 
of the stockholders of said corporation voted in favor of the renewal of 
the corporate period. A good many of the stockholders who voted against 
the renewal are non-residents of the state and it is impossible at this 
time to secure an agreement as to the actual value of the stock. The 
majority stockholders have offered and are willing to purchase the stock 
of the minority stockholders at its actual value. The majority stock
holders have presented the certificate of renewal and articles of in
corporation to the Secretary of State requesting that a charter be issued. 

The question on which we desire an opinion is, under what conditions, 
if any, may the Secretary of State issue a charter for said corporation 
renewing its corporate period 'before the majority stockholders have con
summated the purchase of the stock of the stockholders who voted against 
the renewal? 

Section 8365, Code of 1927, provides as follows: 

"Renewal-conditions. In either case they may be renewed from time 
to time for the same or shorter periods, within three months before or 
after the time for the termination thereof, if a majority of the votes cast 
at any regular election, or special election called for that purpose, be in 
favor of such renewal, and if those voting for such renewal will purchase 
at its real value the stock voted against such renewal." 

It will be noted from reading the above section that the purchase of 
the stock of the stockholders voting against the renewal by the stock
holders who voted in favor of the renewal is a condition precedent to the 
right to renew the corporate period. In other words, the majority stock
holders who vote in favor of the renewal of the corporate period cannot 
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compel the minority stockholders who vote against the renewal to con
tinue as stockholders in said corporation. This being the case the 
question then is, is there any way by which the condition precedent, 
that is, the purchase of the stock of the stockholders voting against the 
renewal, can be complied with when, on account of conditions over which 
the stockholders have no control, the real or actual value of the stock 
of the minority stockholders cannot be ascertained and determined before 
the time specified in Section 8i365, Code of 1927, for the completion of the 
renewal expires. 

We are of the opinion that the conditions of the statute in such a case 
could be complied with and properly so upon the delivery to the stock
holders, who voted against the renewal, or to their agents a bond by the 
majority stockholders running to and for the benefit of the stockholders 
who have voted against the renewal, conditioned upon the agreement of 
the majority stockholders to purchase the stock of the minority stock
holders at its real or actual value. Said value to ·be determined either 
by the agreement of the parties or by a final judgment of a court of 
competent jurisdiction in an action commenced for that purpose, and 
also conditioned upon the agreement of the majority stockholders, in the 
event an agreement as to the real value cannot be reached within a certain 
specified time, to commence an action in a court of competent jurisdiction 
to have said value determined; and upon the agreement, by the majority 
stockholders, to pay all attorney fees and taxable costs Incurred by the 
minority stockholders who voted against the renewal in the event, and 
only then, that the real value as finally determined exceeds the amount 
offered and tendered, as by statute provided, to said minority stockholders 
who voted against said renewal; the penalty and conditions of said bond 
to be satisfactory to the Secretary of State. 

The stock belonging to the majority stockholders should also be trusteed 
as an additional guaranty for the benefit of the minority stockholders 
who have voted against the renewal. We are of this opinion for the 
reason that when the a'bove conditions have been complied with by the 
majority stockholders the stock of the minority has in fact been purchased 
and all that remains to be done is merely to determine the actual value. 

We are, therefore, of the opinion that when the majority stockholders 
have presented to the Secretary of State satisfactory evidence that the 
above conditions have been fully complied with, that the Secretary of 
State may then issue a charter to said corporation. 

COUNTY RECORDERS-FEES: Where fees have been collected by the 
county recorder, contrary to the provisions of the statute, he must pay 
them into the county treasury in ·the same manner as other fees are 
paid. 
September 26, 1929. County Attorney, Emmetsbu1·g, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

Our county recorder has been making a charge for the recording of 
marginal releases of chattel mortgages. We now find, under an opinion 
of your department, that he had no authority, under the statute, to make 
such a charge. 

The question now is, what is to be done with the money so collected? 
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We are of the opinion that the fees collected by the county recorder for 
the making of marginal releases of chattel mortgages should ,be paid bY 
him into the county treasury in the same manner as all other fees col
lected by him are paid. This, in accordance with the provisions of Section 
5247, Code of Iowa, 1927. 

COUNTY ATTORNEYS-FEES: County attorney is not entitled to com
mission on the fines assessed against a prisoner when the prisoner lays 
out the fine, the statute providing only for the collection of the com
mission in cases where the fine is collected. 
September 27, 1929. County Attorney, Wapello, Iou·a: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Where a prisoner serves out his sentence and is given credit for $1.50 
per day, is the county attorney entitled to his percentage of the fine in 
the same manner as though the person had paid the fine in cash? 

We refer you to Section 5228, Code of 1927. From a reading of this 
section it will be noted that the county attorney, in addition to his salary, 
is. allowed a percentage on all fines collected. This 'being the case we are, 
therefore, of the opinion that where a prisoner is fined and is unable to 
pay the same, lays the same out in jail, that this is not a collection of 
the fine within the meaning of the statute, and that the county attorney 
is not entitled to his percentage on the same. 

COUNTY OFFICERS-cOU~TIES: The county board may, after levies 
have been made and certified to the auditor, amend their budget esti
mate, republish and make additional levies provided the same is done at 
the September session of the board. 
September 30, 1929. County L1ttonwy, Muscatine, Iowa: Some few days 

ago your County Auditor, Mr. Pitchforth, and a member of your board of 
supervisors were in the office inquiring concerning the status of your 
county with respect to the county road bonds-the specific question being: 

Can the county board, after it has made the levies for the year 1930, 
amend their budget estimate and re-publish and make an additional levy 
providing the same is clone at the September session of said board? 

We are of the opinion that the board of supervisors may amend or sup
plement the budget estimate made, and may re-publish and make ad
ditional levies in accordance with the amended budget. That is to say, 
that if the county board in making out their original budget estimate 
and levies, pursuant thereto, had made an error in their budget estimate 
with respect to the amount needed for a particular purpose, they might 
now amend that estimate increasing the amount needed for the par
ticular purpose or purposes and proceeding with the new levies as they 
did in making the original levies. This, of course, should be done during 
the September session of the board. 

CORPORATIONS: Under Chapter 12, Acts of the Forty-third General 
Assembly, there is no longer any limitation as to indebtedness which 
corporations may incur. 
September 30, 1929. Secretary ot State: Pursuant to your request we 

are rendering you an opinion on the following question: 

Since the effective elate of Chapter 12, Acts of the Forty-third General 
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Assembly, are corporations org~nized under the laws of this state limited 
as to the amount of the indebtedness which they may incur? 

We are of the opinion that since the effective date of Chapter 12, Acts 
of the Forty-third General Assembly, the statutes with respect to the 
limitation of indebtedness have been so amended that corporations are 
not now limited as to the amount of indebtedness which they may incur. 
In other words, under Chapter 12, Acts of the Forty-third General As
sembly, it is not necessary to specify in the articles of incorporation any 
limitation as to indebtedness, neither is it necessary to incorporate in 
the published notice any reference to the limitation of indebtedness. 

ANIMALS: "Cub wolf" defined: A wolf is a "cub" until it is weaned. 
September 30, 1929. County Attorney, Glenwood, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

The statute authorizes the payment of a penalty of $4.00 on each cu1b 
wolf and $10.00 on each adult wolf. 

When is a wolf a cub and when does it cease to be such? 
The generally accepted rule is that a young wolf is a cub until it is 

weaned. From the best information we are able to obtain, one of the 
characteristics of a cub wolf is that its hair is fuzzy and curly, whereas 
the hair of a wolf which has been weaned is straight. 

ROADS AND HIGHWAYS-BONDS: Chapter 20, Acts of the Forty-third 
General Assembly no effect. 
September 30, 1929. County Attomey, Algona, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Kossuth County, under Section 403, Supplement to the Code, 1913, issued 
certain bonds which are still outstanding. These bonds were issued during 
the year of 1921 and at various intervals before said date, but none have 
been issued since that date, and the county has been taking care of this 
indebtedness under Section 5276, Code of 1927, and the following sections. 

Does Chapter 20, Acts of the Forty-third !General Assembly, (Bergman 
Bill), affect in any manner Section 5276 and the sections following in 
Cha,pter 266, Code of 1927? 

If the bonds which you say your county has been taking care of in 
accordance with the provisions of Chapter 266, Code of 1927, are funding 
bonds or refunding bonds and were issued by the board of supervisors, as 
authorized by Chapter 266, or by Section 403, Supplement to Code of 1913, 
and the following sections, then the interest and principal on said bonds 
would be payable from the levy authorized in Chapter 266; unless, of 
course, the bonds refunded were similar to those referred to in Section 
4753-a14, then the refunding bonds would have to be paid as provided for 
in that statute. 

If the bonds were issued in accordance with the provisions of Chapter 
266, Code of 1927, or Section 403, Supplement to Code, 1913, and the fol
lowing sections, and are payable from the funds received from the tax 
levy authorized in Chapter 266 or in the sections following Section 403, 
Supplement to Code, 1913, then we are of the opinion that Chapter 20, 
Acts of the Forty-third General Assembly, does not in any manner affect 
the payment of said bonds. 
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DRAINAGE DISTRICT-BOARD OF SUPERVISORS: Under Section 
7556, Code, 1927, the board may abandon or close a lateral drain when 
it is for the best interests of the public. Under Section 7561 the board 
has the power and right to repair the lateral drain and assess the cost 
of the same against the benefited property. 

September 30, 1929. County Attorney, Forest City, Iowa: We acknowl
edge receipt gf your letter requesting an opinion of this department on 
the following question: 

Some few years ago a drainage district was established in this county. 
The drain in part of the district was constructed out of large 36-inch tile 
which were layed on the level with the surface of the ground or slightly 
below the same. A great many of these tile have been broken by the 
action of the weather and by cattle breaking through the same, and the 
tile drain has 1been stopped up so that the drain will no longer serve the 
purpose for which it was constructed. 

The question on which I desire an opinion is, whether the board of 
supervisors, acting for the district, has the legal right to engage work
men to go in and remove such tile as are in good condition and thus 
preserve the same for the benefit of the district and pay the cost of the 
removal either out of funds already in the hands of the drainage district 
or by an assessment against the drainage district. 

In your letter you refer to the case of Griebel vs. Board of Supervisors, 
202 N. W., 379. We call your attention to the fact that Section 7561, 
Chapter 353, Code of 1927, was enacted since that decision. Under this 
section the board has the right to repair a lateral and to assess the cost 
of the same against the property benefited by such lateral. Before the 
enactment of this statute the board could only assess the cost of any 
repairs against the property in the whole drainage district. It would, 
therefore, follow that now the board has the right to repair a lateral and 
to assess the cost against the benefited property and not against the 
whole district, unless the repair of the same is a benefit to the whole 
district. 

Under Section 7556, Code of 1927, the. board is granted the right to 
repair, re-open, straighten, lengthen, or change the location of a drain for 
better service, or they may cause the same to be closed and converted to 
a closed drain when considered for the best interests of the public. It will 
be noted from reading Section 7556 that the board is only given power to 
abandon or close a drain when it may be considered for the best interests 
of the public. The board, therefore, under this statute, has the power 
within its discretion, when it is deemed for the best interests of the 
pu·blic, to abandon and close a drain. The board, however, must not ex
ercise this discretion arbitrarily. 

It would, therefore, appear from the facts stated in your letter and in 
the question above, that your board, in the present case, would have the 
power to close the drain if the closing of the same was for the best 
interests of the public. This is probably not the case, unless, of course, the 
cost of repairing and re-constructing the drain already in place would 
be prohibitive and would be an unreasonable burden upon the property 
owners in the benefited district, in which case the board would, of course, 
have the right to abandon the drain for this would be for the best interests 
of the public concerned in the matter. 

If, however, the engineer employed by the board has advised and 
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recommended that the location of the drain should be changed, and has 
recommended that the construction of a new drain to take care of the 
drainage of the land which is served 1by the present drain, and the cost 
of building the new drain in a new location would not be prohibitive, 
then we are of the opinion that the board would have the authority to 
proceed to re-locate the drain and to employ workmen to salvage such 
materials in the old drain as might be usable in the new drain, and would 
have the authority and power to pay the cost of removal of such salvage 
material by assessing the cost of said work against the benefited prop· 
erty, and if the property in the whole district is benefited they may pay 
the cost out of any funds they have in the drainage account. 

STATE BOARD OF ASSESSMENT AND REVIEW-TAXATION: Board 
has power to reconvene county board of supervisors or local board of 
review to require adjustment of assessment on individual property. 
September 30, 1929. State Board of Assessment and Review: This will 

acknowledge receipt of your request for the opinion of this department 
upon the following proposition: 

"What power, if any, does the State Board of Assessment and Review 
have under the provisions of Chapter 205, Acts of the Forty-third General 
Assembly, to require a local board of review to equalize the assessment 
on properties? If the State Board of Assessment and Review possess such 
power, what procedure is necessary in order to exercise it?" 

The question of assessment and taxation of property and the procedure 
to be followed in making the same is purely one of legislative policy. Prior 
to the passage of Chapter 205, by the Forty-third General Assembly, the 
power of equalization of assessments rested with the local board of 
review. That it was the intention of the legislature in passing said 
Chapter 205 to increase the powers formerly held by the executive council 
is definitely expressed in Section 17, by the following provision: 

"In addition to the powers and dutifls transferred to the State Board of 
Assessment and Review, said board shall have and assume the following 
powers and duties." 

Following the above introduction, the legislature granted the following 
powers to your board: 

"1. To have and exercise general supervision. over the administration 
of the assessment and tax laws of the state, over boards of supervisors 
and all other officers or boards of assessment and levy in the performance 
of their official duties, in all matters relating to assessments and taxation, 
to the end that all assessments of property and taxes levied thereon be 
made relatively just and uniform in substantial compliance with law." 

"9. To require any county board of equalization at any time after its 
adjournment to reconvene and to make such orders as the State Board of 
Assessment and Review shall determine are just and necessary; to direct 
and order the county board of equalization to raise or lower the valuation 
of property, real or personal, in any township, town, city or taxing district, 
to order and direct any county board of equalization to raise or lower the 
valuation of any class or classes of property in any township, town, city 
or taxing district, and generally to make any order or direction to any 
county board of equalization as to the valuation of .any property, or any. 
class of property in any township, town, city, county or taxing district, 
which in the judgment of the board may seem just and necessary to the 
end that all property shall be valued and assessed in the manner and 
acc(}rdirig to the real intent of the law." 

In addition to these powers, Section 20 of the act provides as follows: 



196 REPORT OF THE ATTORNEY GENERAL 

"Sec. 20. Actions. The board may bring actions of mandamus or in
junction or any other proper actions in the district court or before any 
judge thereof, to compel the performance of any order made rby said board 
or to require any board of equalization or any other officer or person to 
perform any duty required by this act. Said board shall select the district 
court In the county which Is most accessible to the subject matter, and 
the defendant or defendants in any such action; but no removal of the 
question to any other county shall be had by any defendant In consequence 
of his not being a resident of the county where the action is brought or 
because the subject matter shall not be located in the county in which 
said action may be brought." 

It is provided in sub-section 1 above quoted that your board shall have 
and exercise general supervision over the administration of the assess
ment and tax laws of the state, the boards of supervisors, and all other 
officers or boards of assessment and levy in the performance of their 
official duties in all matters relating to assessment and taxation. The 
legislative purpose and intent as expressed in the latter part of said 
section and as enacted by the legislature is to secure relatively just and 
uniform assessment and taxation of property. This power is ·broad and all 
inclusive; is plenary and original in the sense that no appeal is necessary 
to give It jurisdiction; and was granted for the express purpose of making 
all assessments on property and taxes levied thereon relatively uniform 
and just. 

To effect this legislative purpose your board is given authority to 
conduct hearings, compel the appearance of witnesses and the production 
of records, books, papers and documents relating to any matter before 
the board, to investigate the work and methods of boar.ds of review and 
other public officers in the assessment, equalization and taxation of all 
kinds of property, and to compel the performance of any order made by 
it or to require any board of review or any other officer or person to 
perform any duty necessary to accomplish the purpose of the legislature. 

We are, therefore, of the opinion that your board has the power to 
investigate the assessments of any property for the purposes of taxation 
and the acts of any board of review in making such assessments and if, 
after such investigation, your board finds that any property has not been 
valued and assessed ·by the local board of review in such manner and for 
such amount that its assessment and the taxes levied thereon, are 
relatively just and uniform with other property, to order the local board 
of review to place a valuation thereon and assess the said property at 
such an amount as may be necessary in order that said assessment may 
be just and uniform. It may compel the performance of this duty by the 
local board of review under the provisions of Section 20 of the act. If 
the order involves an increase of assessment, the local board must follow 
the provisions of Section 7131 of the Code. If an appe:~l was taken either 
by the owner or by another taxpayer from the local board of review to 
the county board of review, your board has the same power over its action 
under the provisions of Section 17, sub-section 9, hereinbefore quoted. 

MUNICIPAL COURT- BAILIFF- FE'ES- PARK COMMISSIONERS
CONTRACTS: Municipal court bailiff must account for fees received 
for the service of three and thirty-day notices in actions of forcible entry 
and retainer. (2) Park commissioners and officers of a city or town are, 
under Section 5673, Code of 1927, prohibited from making contracts with 
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the park commission to sell real estate or any other thing. (3) Park 
commissioners cannot anticipate the revenue derived from levies au
thorized in Section 5792. The only authority for anticipation of tax 
levies is contained in Section 5795. (Sections 10671, 5191, 5673, 5792, 
5795 and 5794, Code, 1927.) · 

September 30, 1929. Auditor ot State: We acknowledge receipt of 
your letter requesting an opinion of this department on the following 
questions: 

"1. Can a municipal court bailiff serve three and thirty-day notices on 
forcible entry cases, outside of office hours, doing the same as agent for 
attorneys, and retain the fees? 

"2. Can a member of the board of park commissioners sell land to a 
park commission, without profit, entering into a contract whereby the 
park board is to pay $6,001.93 purchase price, plus 6% interest payable 
from July 1, 1929, the grantor assuming the payment of a $2,500.00 
mortgage? 

"3. Can the board of park commissioners anticipate the revenue de
rived from the levy made under Section 5792, Code of 1927, in payment 
of interest and purchase price of the land above mentioned, over a term 
of years?" 

1. 

Under Section 10671, Code of 1927, the bailiff of a municipal court is 
entitled to collect such fees for the service of notices as is applicable to 
fees of the district court. This would mean that he may collect for the 
service of notices the same fees as are provided for the sheriff in Section 
5191, Code of 1927. It is also his duty to serve all notices filed with him 
for service. 

We are, therefore, of the opinion that the municipal court bailiff cannot 
retain fees collected by him for the service of three and thirty-day notices 
in forcible entry cases, whether he serves said notices outside of his usual 
office hours or not. He must account for the fees in the same manner as 
is required in connection with the service of all other notices. 

2. 

We call your attention to Section 5673, Code of 1927. This section 
prohibits any officer in any city or town from being directly or indirectly 
interested in a contract or job of work, etc. Park commissioners are 
officers of a city or town and we are, therefore, of the opinion that 'section 
5673, Code of 1927, prohibits a member of a park commission from making 
contracts with the park commission to sell real estate or any other thing, 
because of the fact that said member is interested directly. 

3. 

We find no statute which would authorize park commissioners to an
ticipate the revenue derived from the levy authorized in Section 5792, 
Code of 1927. The only authority for the anticipation of the taxes to be 
collected for the use of the park commission is found in Section 5795, and 
this is authority only to anticipate the additional tax levy authorized by 
a vote of the people as provided for in Sections 5793 and 5794, of the Code 
of Iowa, 1927. 

BOARD OF SUPERVISORS-DRAINAGE DISTRICT-DEFICIENCY: 
Board of supervisors of county, acting as a drainage board, has the 
power, under the statutes, to make additional assessments to pay de
ficiency. 
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September 30, 1929. County Attorney, Northwood, Iowa: We acknowl
edge receipt of your letter requesting an opinion of this department on 
the following question: 

The board of supervisors of this county, acting as a drainage board, 
issued bonds in a certain drainage district of this county levying assess· 
ments against the property within the district. The last of these bonds 
were paid in 1927. It appears that there was a deficiency of some three 
hundred dollars ($300.00), that is, there was not enough money received 
from the assessments to pay the maturing interest and principal of all 
of the bonds. The board recently levied an additional assessment on the 
lands in the district to cover the amount of such deficiency. Some of the 
property owners are raising the question that the deficiency occurred when 
the bonds were issued and that the statute of limitations has now run. 

We are of the opinion that the statute of limitations has not run, and 
that the board of supervisors properly had the right, under the statutes, 
to make the additional levy to take care of this deficiency, and that if said 
board has proceeded in accordance with the statute in making such ad
ditional levy the same can be collected. 

COUNTY OFFICERS-COUNTY ATTORNEY -BONDS-cOMMISSION: 
The county attorney is not entitled to collect on forfeited bonds. 
September 130, 1929. County Attorney, Burlington, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on the 
following question: 

Is the county attorney, unde,r the laws of the State of Iowa, entitled to 
collect a commission on forfeited bonds? 

Chapter 631, Code of Iowa, 1927, applies to the forfeiture of bail bond, 
and we find no section in that chapter which provides for the payment 
of any commission to the county attorney for his services in connection 
with the forfeiture of a 'bond. 

Section 5228, Code of 1927, provides in part, as follows: 

"* * *. In addition to the salary above provided, he shall receive the 
fees as now allowed to attorneys for suits upon written instruments where 
judgment is obtained, for all fines collected where he appears tor the state, 
but not otherwise, * * * and attorney fees allowed in criminal cases." 

The ~orfeiture of a bail bond is not the assessment of a fine within the 
meaning of the statutes of this state, and we are, therefore, of the opinion 
that under Section 5228, Code of 1927, or any other section of the code, 
the county attorney is not entitled to collect a commission on forfeited 
bail bonds. 

COUNTY OFFICERS-COUNTIES-CLERK DISTRICT COURT: Clerk 
of district court has no authority, under the statutes, to fix penalty of 
bonds of administrators and executors, the court having this authority 
only. 
September 30, 1929. County Attorney, Sac City, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Does the clerk of the district court have authority to fix the penalty 
of bonds of administrators and executors, etc? 

For answer to your question we refer you to Section 11887, Code of 1927, 
wherein it will be noted that the penalty of a bond of an executor or ad-



IMPORTANT OPINIONS 199 

ministrafor, where one is required by the statute, is fixed by the court and 
approved by the clerk. 

We are, therefore, of the opinion that the court only has power to fix 
the penalty of the bond of an executor or administrator and that the clerk 
has power to approve the bond, that is, the sureties on the same. 

COUNTY ATTORNEY-COUNTY OFFICERS-MULCT TAX: County at· 
torney only entitled to fees as contained in Section 1616, Code, 1927, in 
mulct tax cases, and only under the same conditions as therein con· 
tained. 
September 30, 1929. County Attorney, Jefferson, Iowa: We acknowl· 

edge receipt of your letter requesting an opinion of this department on 
the following question: 

Where a mulct tax is assessed is the county attorney entitled to the 
usual ten per cent as is the case in connection with fines? 

We refer you to Section 2052, Chapter 98, Code of 1927. From a read
ing of this section it will be noted that the mulct tax is imposed in the 
same manner and with the same consequences as governs the imposition 
of a tax in an injunction proceedings against places used for lewdness, 
assignation, or prostitution. The section governing this is Section 1616, 
Code of 1927. 

We are of the opinion that the county attorney is only entitled, in 
mulct tax cases, to such fees or commissions as are provided for in Section 
1616, and only under the same conditions as are therein contained. 

BOARD OF HEALTH: Work in all instances must be done under the 
personal direction of a licensed embalmer. 
September 30, 1929. Department of Health: This will acknowledge 

receipt of your request, which request included the following questions: 

1. Must all members of an undertaking firm be licensed? 
2. Can unlicensed persons operate a funeral home, the embalming 

being done 'bY a licensed operator? 
3. Where the owner of a funeral home is unlicensed but employs a 

licensed embalmer, is this legal? 
4. An incorporated burial association employing a licensed embalmer. 
5. A corporation incorporated for the purpose of undertaking composed 

of licensed and unlicensed parties. 
I. 

Where a firm advertises as licensed embalmers, each member of the 
firm should be licensed. If, however, the firm is advertising only as the 
operators of a funeral home, it would not be necessary that all members 
be licensed, provided that the embalming and funeral services furnished 
were directed by the licensed embalmer. 

II. 
In reply to your second question, an unlicensed person may operate an 

establishment for the distrf.bution and sale of caskets, vaults and other 
receptacles and may furnish the usual funeral service, provided the serv· 
ice rendered is under the personal direction of a licensed embalmer. 

III. 

The third question asked is answered by the ruling on the second ques· 
tion. 
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IV. 

An incorporated burial association may operate as such under the 
present law, selling caskets, vaults and funeral services, provided the 
funeral service is directly under the personal supervision of a licensed 
embalmer. 

v. 
A corporation incorporated for the purpose of distributing and selling 

caskets and vaults and funeral services may be composed of both licensed 
and unlicensed embalmers, the only requirement being that the funeral 
services and embalming be done under the personal supervision and di
rection of a licensed embalmer. 

While it was, undoubtedly, the intention of the framers of the new law 
on the practice of embalming to prohibit the sale of funeral services by 
any other than a licensed embalmer, the exception found in paragraph 2 
of Section 3 of Chapter 69, Laws of t.he Forty-third General Assembly are 
such as will permit any person, firm, association or corporation to dis
tribute and sell caskets, vaults and even embalming and funeral service, 
provided that the embalming and funeral service are fU1·ni.~hed under the 
personaZ direction of a licensecl embalmer. 

TAXATION: Burial associations, although co-operative should have their 
property listed for taxation. 
September 30, 1929. County Attorney, Rock Rapids, Iowa: This will 

acknowledge receipt of your letter in which you ask the following ques
tion: 

Should the personal property and real estate of a co-operative burial 
association be taxed? 

We fail to find any exception and exemption under the statute, which 
would relieve this association from the regular taxation on their per
sonal property and real estate, and in view of the rule that taxation is 
the rule, it would be our opinion that the property of this association 
should be listed for taxation. 

HIGHWAYS: Under the provisions of Chapter 20, Laws of the Forty
third General Assembly, materials for newly constructed culverts on 
secondary roads should be paid for from secondary road construction 
fund, and for repairs on culverts already constructed from the mainte
nance fund. 
October 3, 1929. Iowa State Highway Commission, Ames, Iowa: We 

acknowledge receipt of your favor in which you inquire in substance 
whether or not material used in the construction of new culverts or 
bridges should be paid from the secondary road maintenance fund or 
the secondary road construction fund. 

Sections 10 and 11, Chapter 20, Laws of the Forty-third" General Assem
bly, pledge the secondary road construction fund to certain uses. Para
graph 1 of Section 11 reads as follows: 

"To the payment of the cost of constructing the roads embraced in the 
existing county trunk road system." 

Paragraph 6 of the section referred to reads as follows.: 
"To the payment of the cost of constructing local county roads and 

expenditures pertaining thereto, but only when the construction work on 
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the county trunk roads has been fully completed, and when the board 
deems it inadvisable to make additions to said trunk roads." 

The cost of construction of new culverts would clearly be authorized 
from the secondary road construction fund under the provisions of the 
statutes above quoted. You call attention, however, to the provisions of 
paragraph 2, Section 15, Chapter 20, Laws of the Forty-third General As
sembly, which is a pledge of the secondary road maintenance fund. The 
paragraph you refer to reads as follows: 

"To the payment of the cost of bridge repairs, culvert material, ma
chinery, tools and other equipment." 

This pledge is of the maintenance fund and refers to maintaining roads, 
bridges or culverts that have already been constructed. 

We are, therefore, of the opinion that material for culverts to be newly 
constructed on secondary roads should be paid for from the construction 
fund, and that material used for culverts already constructed but which 
is needed in their repair or maintenance should be paid from the mainte
nance fund. 

COUNTY HOSPITALS-EMPLOYERS' LIABILITY INSURANCE-INDI
GENT PATIENTS: (I) Premiums for liability insurance should be 
paid by hospital trustees. (II) Expense of indigent patients not to be 
paid from poor fund. 
October 10, 1929. County Attorney, Fairfield, Iowa: This will ac

knowledge receipt of your request of October 3, 1929, consisting of two 
parts, which is as follows: 

"Is it not the duty of the county hospital trustees to pay from funds 
coming into their hands as such, the premium on employers' liability in
surance policies carried on the employees of the hospital? Is this not a 
part of the operation of said hospital? The insurance agent has billed 
the ,board of supervisors for this premium. 

Is it not the duty of the county hospital to take care of indigent pa
tients that are properly sent to them and accepted by the trustees? In 
this county the board of supervisors have been paying hospital bills for 
indigent patients from the pauper fund. This has been costing the county 
several thousand dollars every year and has made a heavy drain on that 
fund. It seems to the board that under the reading of the statute that 
it is the duty of the county hospital and its trustees to provide bed and 
board for indigent patients without expecting reimbursement from the 
county poor fund therefor. Are they not right in this?" 

It is the opinion of this department that the trustees of the county 
hospital should pay the premiums on the employers' liability insurance 
policies carried on the employees of the hospital. 

In answer to your second question we refer you to the opinions of the 
Attorney General for 1928, at page 215, wherein it is held that the 
county hospital cannot collect from the poor fund for the care of indigent 
patients. 

WEIGHTS AND MEASURES-CONFLICT BETWEEN FEDERAL AND 
STATE STATUTES: Where federal constitution gives congress right 
to legislate on a measure, state statute in conflict must give way. 
October 10, 1929. Department of Agriculture: This will acknowledge 

receipt of your letter of October 8, 1929, which is as follows: 

"Section 3234 of the Code reads as follows: 
"'SaTrs of dry contmodities to be by weight. All dry commodities unless 



202 REPORT OF THE ATTORNEY GENERAL 

bought or sold in package or wrapped form shall ·be bought or sold only 
by the standard weight or measure herein established, or by numerical 
count, unless the parties otherwise agree in writing, except as provided 
in the four following sections.' " 

"Section 3236 of the Code reads as follows: 
" 'Bushel measured by avoirdupois weight. When any of the commodi

ties enumerated in this section shall be sold by the bushel or fractional 
part thereof, except when sold in a United States standard container or 
as provided in the two following sections, the measure shall be determined 
by avoirdupois weight and shall be computed as follows: * * *.'" 

"On November 28, 1928, the Bureau of Agricultural Economics issued the 
following: 

" 'Growers who use baskets which are illegal under the Standard Con
tainer Act of 1928 should. dispose of such baskets prior to November 1, 
1929, the Bureau of Agricultural Economics has announced in connection 
with regulations covering administration of the act. 

This act applies to baskets in both intra-state and Inter-state com
merce, and growers are advised by the bureau to regulate their purchases 
so that all non-standard baskets will be disposed of before November 1, 
1929. 

The act, in the· opinion of the solicitor for the Department of Agriculture, 
makes inoperative all state laws fixing weights per bushel for fruits and 
vegetables when such commodities are sold in the basket affected by the 
law. This means that when fruits and vegetables are sold in hampers, 
round stave and straight side baskets, and splint or market baskets no 
state requirement as to weight may be enforced. 

The Standard Container act of 1928 fixes standards for hampers, 'round 
stave baskets and splint baskets for fruits and vegetables, and for other 
purposes. The legislation requires that "no manufacturer shall manu
facture hampers, round stave baskets, or splint baskets for fruits and 
vegetables unless the dimension specifications for such (containers) shall 
have been submitted to and approved by the Secretary of Agriculture.'' 

Copies of the regulation under the act may be obtained from the bureau 
of agricultural economics, Washington, D. C.' " 

"On Octobe·r 2, 1929, the Bureau of Agricultural Economics issued the 
following: 

"'The Standard Container Act of 1928 is a weights and measures law 
and is effective in intrastate as well as interstate commerce. It supersedes 
any state laws in conflict with it. Under the act, it becomes unlawful 
on November 1, 1929, to manufacture for sale or shipment, to offer for 
sale, to sell, to offer for shipment, or to ship hampers, round stave bas
kets, or splint baskets for fruits or vegetables, either filled or unfilled, 
or parts of such hampers, round stave baskets or splint baskets that do 
not comply with this act. Any illegal containers made, sold, offered for 
sale, or shipped are liable to. seizure and condemnation. Non-standard 
hampers and baskets, among which are the 10-quart, 14-quart, and %
bushel sizes, may not be used for fruits or vegetables after November 1. 
Straight-side, or tub, baskets are classed as hampers or round stave 
baskets, depending on the method of construction. 

The foregoing statement has been issued by the Bureau of Agricultural 
Economics, which is charged with administration of the act, in view of an 
announcement by an eastern state that the 14-quart peach basket can be 
used in that state provided the weight of the contents is plainly stamped 
on the basket. Bureau officials declare that no individual state has the 
right to make rulings which will allow the use of this or any other 
basket outlawed by the Standard Container Act. This act is not based 
upon the interstate commerce clause of the Constitution but upon the 
power vested in congress "to coin money, regulate the value thereof and 
of foreign coin, and to fix the standard of weights and measures." Copies 
of the act, giving a list of legal containers, may be obtained from the 
Bureau of Agricultural Economics, Washington, D. C.'' 
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"I am also enclosing the rules and regulations of the Secretary of Agri-
culture under the United States Standard Container Act of 192!1'. · 

Does this act of the Bureau of Agricultural Economics affect in any 
way Section 3234 or Section 3236? In other words, does it mean that 
apples must be sold by measure, or does it meant that they can be 
sold by weight of 48 pounds, or by a standard U. S. measure? 
Also they say it is impossible to get 4S pounds of apples into a U. S. 
bushel, as U. S. standard bushel of apples will not weigh 48 pounds." 

We have incorporated in this opinion your entire letter in view of the 
importance of this opinion, and in order that the same may be fully 
understood, and we also desire to quote Article 1, Section 8', Constitution 
of the United States, which is as follows: 

"The Congress shall have Power To lay and collect Taxes, Duties, Im
posts and Excises, to pay the Debts and provide for the common Defense 
and general Welfare of the United States; but all Duties, Imposts and Ex
cises shall be uniform throughout the United States; 

To borrow Money on the credit of the United States; 
To regulate Commerce with foreign Nations, and among the several 

States, and with the Indian Tribeg; 
To establish an uniform Rule of Naturalizatiol'l., and uniform Laws on 

the subject of Bankruptcies throughout the United States; 
To coin Money, regulate the value thereof, and of foreign Coin, and fix 

the Standard of Weights and Measures; * * *." 
It has long been the opinion of the Supreme Court of the United States 

that the powers granted by the people of the states to the federal govern
ment and embodied in the Constitution are supreme within their scope 
and operation, and that the government may exercise these powers in 
its appropriate departments free, and unobstructed by any state legis
lation or authority within the limitations set•by the Constitution. The 
government is sovereign and independent and any interference by any 
of the state governments, tending to the interruption of the full and 
legitimate exercise of the powers granted, is in conflict with that clause 
of the Constitution and the laws of the United States passed in pursuance 
thereof "the supreme law of the land." 

And as was said by the Supreme Court of the United States in the case 
of Western Union Telegraph Company vs. Kansas, 216 U. S., page 1: 

"The fundamental and vital right of the states to regulate their strictly 
domestic affairs must always be exerted in subordination to the granted 
or enumerated powers of the federal government and not in hostility to 
rights secured by the supreme law of the land." 

And as was again said in the case of United States vs. Hill, 248 U. S., 
page 420: 

"When congress exerts its authority in a matter within its control, 
state laws must give way in view of the regulation of the subject matter 
by supertor power conferred by the Constitution." 

And under the old case of New York vs. Miln, 11 Peters, 102, 9 L. Ed., 
648, it is said: 

"While a state is acting within the legitimate scope .of its powers as to 
the end to be obtained and may use whatsoever means are appropriate to 
that end, although they may be so nearly the same, as scarcely to be dis
tinguishable from those adopted by Congress; but in the event of collision 
the law of the state must yield to the law of Congress, if the latter is 
passed upon a subject within this sphere of its power." 

We are of the opinion that where Sections 3234 and 3236 of the 
Code of 1927 conflict with the act to fix standards for hampers, round 



204 REPORT OF THE ATTORNEY GENERAL 

stave, baskets and splint baskets for fruits and vegetables passed by the 
seventieth Congress and approved May 21, 1928, that the federal regula
tion would, of necessity, have to prevail. 

SCHOOLS AND SCHOOL DISTRICTS: Under Sections 4386-87, Code, 
1927, school boards in country schools are authorized to levy an amount 
equal to $80 for each child of school age in the district and if this 
amount does not equal $1,000 they may levy that amount which may 
be used for paying the expense of operating the school, and in addition 
to such amount they may levy the cost of the expense of tuition of all 
pupils who attend high school outside of the district. 
October 10, 1929. Auditor ·of State: This will acknowledge receipt of 

your request for an opinion on the following question: 

"Do the limitations of 4387 of $1,000 per school apply to the provi
sion of Section 4386, ( 3) where there. are pupils from a district attend
ing high school at the expense of the district under the provisions of 
Section 4275?" 

The statutory provision under consideration provides as follows: 
"4386. School taxes. The board of each school corporation shall at its 

regular meeting in July, or at a special meeting called between the time 
for the regular meeting and the third Monday in August, estimate the 
amount required for the general fund. The amount so estimated shall 
not exceed the following sum for each person of school age: 

"* • * • * * 
''3. In all other school corporations, eighty dollars; provided that cor

porations not maintaining an approved high school and which have tui
tion pupils attending high school in other districts may levy such an addi
tional amount above the said eighty dollars as will be necessary to pay 
the cast of tuition for such pupils." 

This statute was enacted by the Fortieth Genera\ Assembly, extra 
sessions 1 and 2. Prior to that enactment, the law as it existed was 
as follows: 

"The board * * * may estimate the amount required for the general fund 
not exceeding $80 for each pupil of school age ·but each school corporation 
may. estimate not to exceed $1,000 for each school thereof." Section 2806, 
Code of 18'97; Chapter 386, 37th G. A.; Chapter 116, 38th G. A.; Chapter 
93, ~9th G. A. 

The bill as introduced in the Fortieth General Assembly, Extra Ses
sion, House File 110, provided as follows: 

"Section 1, Par. 3. In all other school corporations $80." 
This was later amended and finally adopted as a conference report, 
adopted by the house on April 4, 1924, and reported in the House Journal 
at page 1329·1332 and adopted in the senate on April 7, 1924, and reported 
in Senate Journal, page 1227. In this conference report the following 
provision was added to Paragraph 3 of Section 1 of the bill: 

"Provided that corporations not maintaining an approved high school 
and which have tuition pupils attending high school in other districts, 
may levy such an additional amount above the said $80 as will be neces
sary to pay the cost of tuition for such pupils." 

The section was· then adopted as it now appears in the Code as Sec
tion 4386. 

Section 2 of the bill, as enacted, became Section 4387 of the Code. 
From this legislative history, it will l:Je noted that prior to the revision 
by the Fortieth General Assembly, Extra Session, the school board had 
the power to levy $80 per person of school age in the district, but if 
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that did not amount to $1,000, the board could estimate an amount up 
to $1,000 for each school in the corporation. The provision added by 
the Fortieth Extra General Assembly, gave the board authority to 
estimate an amount sufficient to pay the tuition charges against the 
district under the provision of Section 4275. The limitation of $1,000 
for each school in the corporation goes down through a series of legis
lative enactments from the Code of 1897 for the purpose of conducting 
the schools in the corporations. 

We are of the opinion that the provision authorizing the board to 
estimate an additional amount for the purpose of paying the tuition 
of pupils attending high school where the district maintains no high 
school, is in addition to the amount required for operating the school 
in the corporation and that the limitation of $1,000 does not apply to 
both. We believe that it was the intent of the legislature, and therefore 
the law, that each school corporation may estimate an amount equal 
to $80 per person of school age in the corporation and if such amount 
does not equal $1,000 it may estimate $1,000; and that in addition 
thereto, it may estimate a sufficient amount to pay the tuition charges 
against the district for pupils attending high school under the provisions 
of Section 4275 of the Code. 

COUNTY OFFICERS-COMPENSATION: In counties having two dis
trict courts the deputy in charge of the court located outside of the 
county seat is entitled to receive compensation in accordance with the 
provisions of Sec. 5236, Code, 1927. 
October 11, 1929. County Atto1·ney, Council Bluffs, Iotca: We acknowl

edge receipt of your letter of recent date requesting an opinion of 
this department on the following question. 

What compensation is the deputy clerk in charge of the clerk's office at 
Avoca entitled to receive under the statutes of this state? 

Section 5231, Code of 1927, provides in part as follows: 

"* * * In any county in which the district court is held in two 
places, the deputy having charge of the office where said court is held 
outside the county seat, shall receive one-half the amount of the salary of 
the clerk." 

Section 5236, Code of 1927, provides as follows: 

"In any county having two county seats and where the district court 
is held in two places, the first deputy county auditor, county treasurer, 
county clerk, and county recorder, or the deputy in charge of such office, 
shall receive sixty-five per cent of the amount of the salary of his prin
cipal." 

It will be noted that Sections 5231 and 5236, Code of 1927, were both 
passed by the Fortieth General Assembly and contained in Chapter 250 
of said general assembly; Section 5231 appearing as Section 12 of said 
chapter, and Section 5236 appearing as Section 15-a of the same chapter. 

We find from an examination of the House Journal of the Fortieth 
General Assembly, that House File No. 137 was originally amended, 
the amendment being designated as 15-a; said amendment being offered 
by Representative Potts of Lee County and providing as follows: 

"In any county where the district court is held in two places, and 
where the deputies are in charge of the offices, each deputy shall receive 
sixty-five per cent of the amount of the salary of his principal." 



206 REPORT OF THE ATTORNEY GENERAL 

We next find from the Senate Journal that House File No. 137 was 
substituted for Senate File No. 137, and that Section 15-a of the House 
File No. 137 as amended, was amended by striking out Section 15-a of 
the House File as amended by the amendment offered by Mr. Potts of 
Lee County, and the following substituted in lieu thereof: 

"In any county having two county seats and where the district court 
is held in two places, the first deputy county auditor, county treasurer, 
county clerk, and county recorder, or the deputy in charge of such office, 
shall receive sixty-five per cent of the amount of the salary of his prin
cipal." 

House File No. 137 was then adopted by both the Senate and the House 
without any change in this provision, and is contained in Chapter 250 
of the Acts of the Fortieth General Assembly. 

It would, therefore, appear that it was the intention of the legisla
ture, in counties where the district court was held in two places, that 
the deputy clerk in charge of the office should receive sixty-five per cent 
(65%) of the salary of his principal, and that it 'was also the intention 
of the legislature that the same should be true in counties having two 
county seats. This is so or the last amendment, above referred to, 
would not have been offered and adopted. It also follows that when 
the last amendment was made the legislature overlooked the fact that 
there was a provision in House File No. 137, Paragraph 4 of Section 12, 
covering the same matter, and it thus necessarily follows that the later 
amendment contained in Section 15-a would govern, and that the pro
vision contained in Paragraph 4, Section 12, now Section 5231, Code of 
1~27, would have no force and effect. 

We are, therefore, of the opinion that in a county which has two 
county seats or where the district court is held in two places, the 
deputy clerk in charge of the office is entitled to receive compensation 
in accordance with the provisions of Section 5236, Code of 1927. 

TAXATION-REFUNDS-BOARD OF SUPERVISORS: Where the as
sessor has failed to make the assessment in accordance with the infor
mation given by the taxpayer, and where the taxpayer has appealed to 
the board of assessment and review, and the correction is ordered made, 
the board of supervisors may properly order a refund of any taxes paid 
under protest by reason of erroneous assessment. 
October 12, 1929. County Attorney, Manchester, Iowa: We acknowledge 

receipt of your letter of recent date requesting the opinion of this depart
ment on the following question: 

A taxpayer in this county was assessed by the a,ssessor, as monies and 
credits, in the sum of $4,000.00. The assessor, however, failed to give the 
taxpayer, who requested the same, a credit for the same amount on ac
count of indebtedness which would be a proper deduction. Objections 
were made ·by the taxpayer before the board of review and their attention 
was again called to the fact that the assessor had not given the taxpayer 
the proper deduction, and that the assessor was directed to make the 
correction. 

The assessor failed to do so. The taxpayer has paid tax on the full 
$4,000.00 under protest and now makes application for refund under and 
in accordance with the provisions of Section 7235, Code 1927. 

The question is, has the board of supervisors authority to make this 
refund? 
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We are of the opinion that the b<>ard of supervisors has authority, undet 
Section 7235, Code 1927, to make the refund. 

SCHOOLS AND SCHOOL DISTRICTS: Where a school is closed for lack 
of attendance, board must furnish transportation for kindergarten as 
well as grade pupils. 
October 14, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter in which you request the opinion of this 
department upon the following proposition: 

"Where a school is closed for lack of attendance and the board has 
arranged to provide school facilities in the adjoining school district 
where kindergarten is a requisite for admission to the ,first grade, must 
the board furnish transportation for the half day session kindergarten 
pupils?" 

We are of the opinion that where a board closes the school and pr~ 
vides for the education of its children in an adjoining district, it must 
comply with all of the requirements of that district. This would require 
the attendance of the kindergarten period. Since the board must furnish 
transportation in such cases, we are of the opinion that it must furnish 
transportation to the kindergarten pupils at the hours when they are 
required for attendance at school or when the attendance period ends 
whether the attendance period is in the forenoon or in the afternoon. 

BOARD OF EDUCATION-BUILDING MATERIALS: The fact that a 
member of the board of education is a stockholder in a corporation 
with whom the board takes a contract would not be violative of Section 
13324, of Code of Iowa 1927. 
October 14, 1929. Iowa State Board of Education: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

"Would a member of the Iowa State Board of Education have the legal 
right to sell or furnish the building material, or any product, to a dealer 
who would then sell the said building material, or product, to a person 
or firm who had been awarded a contract by the Iowa State Board of Edu· 
cation for the construction of a building or improvement at one of the 
state educational institutions?" 

We call your attention to Section 13324, Code of 1927, which in part 
reads as follows: 

"It shall be unlawful for any trustee, warden, superintendent, steward, 
or any other officer of any educational, penal, etc., * * * supported in 
whole or in part by the state, to be interested directly or indirectly in any 
contract to furnish or in furnishing provisions, material, etc., * * * to 
or for the institution of which he is an officer; and it shall be unlawful 
for any such trustee, etc., * * * to be directly or indirectly interested in 
any contract with the state to build, repair, or furnish any institution of 
which he may be an officer." 

The question of whether or not a state officer of an educational insti
tution or any other state institution, is interested directly or indirectly 
in a contract is one of fact to be determined in each particular case. 

The fact that the state officer mentioned in your letter was a member 
of a wholesale company and happened to be the managing offcer of such 
company, and that said wholesale company sold material to a dealer 
who happened to be the dealer who sold material to the contractor who 
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secured his contract from the State Board of which the managing officer 
of the wholesale company was a member, would not in itself be a viola
tion of Section 13324, Code of Iowa, 1927. 

If, however, there was some understanding between the managing of
ficer of the wholesale company, who was a member of the State Board 
which was letting the contract, and the contractor to the effect that if 
the contractor received the contract he would buy his material from a 
dealer who was handling this wholesale company's particular material, 
then we think the member of the State Board would have such an interest 
in the contract as would make said transaction a violation of Section 
13324, Code of Iowa 1927, for then such member of the State Board would 
have an interest in the contract. 

CITIES AND TOWNS-RULES OF ORDER-MAYOR: In cities and 
towns having a city manager plan of government the councilman desig
nated as mayor has the same right to vote and initiate measures as 
does any other member of the council. Where no rules of order have 
been adopted the generally accepted rule Is that Robert's Rule of Order 
shall govern. 
October 14, 1929. Lieutenant Governor, Waterloo, Iowa: We ac

knowledge receipt of your letter requesting information concerning the 
following questions: 

"1. A city operating under the city manager plan has no mayor, a 
member of the council is designated as mayor. In your opinion can the 
councilman designated as mayor make a motion to be acted on by the 
council? 

"2. Where a council or a meeting has not adopted rules of order does 
the presiding officer at that meeting make the rules of order?" 

1. 

We are of the opinion that the member of the council who has been 
designated as mayor has the same right to vote and initiate measures 
as does any other member of the council. The fact that he is designated 
a:; mayor or chairman would not efft-ct his right to vote. 

2. 

Where a city council has not by proper resolution prescribed rules of 
order, we are of the opinion that the generally accepted rule would be 
that the order of business to be followed would be that prescribed by 
Roberts Rules of Order. However, as you suggest in your letter, the 
chairman or presiding officer could dispense with the ordinary rules and 
proceed as he chose as long as there were no objections from the remain
ing members of the city council. 

SCHOOLS AND SCHOOL DIST:RICTS: No appeal to superintendent of 
public instruction from refusal to revoke certificate under Section 3892 
of the Code. 
October 15, 1929. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter requesting the opinion of this depart
ment upon the following proposition: 

If the county superintendent refuses to grant an order revoking the 
certificate of a teacher, under the provisions of Section 3893, Code of 1927, 
may the person who has filed information against the teacher appeal to 
the superintendent of public instruction? 
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The general section on appeals to the superintendent of public instruc
tion being Section 4302, Code of 1927, makes applicable Section 4298, 
Code of 1927, which authorizes any person aggrieved by any decision 
or order of the board of directors to appeal to the county superintendent; 
such appeal being taken in the same manner. 

We are of the opinion that this section does not apply for the reason 
that there is a specific appeal provision in Section 3895, Code of 1927, 
which provides as follows: 

"The person aggrieved by such order shall have the right of appeal to 
the superintendent of public instruction within ten days from the date of 
such mailing, and in case of appeal the revocation shall not be effective 
until the same is affirmed, after full hearing, by the superintendent of 
public instruction. * * *" 

This section authorizes an appeal by the person aggrieved by "such 
order," which refers to the order of revocation. Since there is no pro
vision for an appeal for the refusal to order the revocation, we are of 
the opinion that the finding of the county superintendent refusing the 
revocation is final. 

BANKS AND BANKING: Domestic or foreign corporations not entitled 
to use the word "bank" or "trust" in its title. 
October 17, 1929. Depa1·tment of Banking: This will acknowledge re

ceipt of your letter requesting the opinion of this department upon the 
following proposition: 

"We would greatly appreciate an opinion from your office as to whether 
or not any corporation, firm, partnership or individual, foreign or do
mestic, operating in this state, may incorporate in its title the word 'trust', 
without qualifying under Chapter 416 of the Code." 

We call your attention to the opinion of this department rendered you 
on July 20, 1929, in which it was held that all domestic corporations 
organized under the laws of this state which desire to use the word 
"trust" must qualify under Chapter 416 of the Code. In that opinion it 
was held that the law could not be extended to include banks operating 
under national charters. 

With reference to foreign corporation organized under the laws of 
some other state of the United States, it is a well established rule that 
such corporations may do business in this state only by sufferance or 
permission. We find no provisions in the law permitting such foreign 
corporations to do a banking business in this state. 

We do find that the statute provides as follows: (Section 9259, Code 
of Iowa, 1927) 

"9295. Loan and trust companies. All such companies and all corpo
rations organized under the provisions of Chapter 384, whose articles of 
incorporation authorize the acceptance and execution of trusts, and all 
corporations in whose name the word 'trust' is incorporated and forms a 
part, shall have a full paid capital of not less than the amount of capital 
of savings banks, as provided in Section 9160 and shall be subject to 
examination, regulation and control by the superintendent of ·banking, 
like savings and state banks, and their stockholders shall be liable to the 
creditors of such companies as provided in Sections 9251 to 9253, in~ 
elusive, for stockholders in savings and state banks.'' 

We are, therefore, of the opinion that a foreign corporation, such as 
herein defined, cannot, under the laws of this state, be permitted to 
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use the term "trust" in its title. The same rule applies as to the use 
of the term "bank" in the title. 

BOARD OF ACCOUNTANCY: A practitioner who maintains an office in 
his home consisting of one or more rooms maintains an office within 
the meaning of the definition contained in Paragraph c, Section 8, Chap
ter 59, Acts of the Forty-third General Assembly. Foreign accountants 
may register their certificates in this state if such certificates were 
issued as a result of an examination which in the judgment of the 
Iowa Board of Accountancy is equivalent to the standard set by it, or if 
the holders have practiced continuously for seven years. However, 
they must comply with all the conditions of Chapter 59, Acts of the 
Forty-third IGieneral Assembly. Foreign accountants may also perform 
temporary engagements in this state without registration of their cer
tificates by complying with the provisions of Paragraph a, Section 22, 
Chapter 59, Acts of the Forty-third General Assembly. 
October 17, 1929. Iowa Board of Accountancy, Cedar Rapids, Iowa: We 

acknowledge receipt of your letter requesting an opinion of this depart
ment on the following questions: 

1. Attention is called to Sections 7 and 8, Chapter 59, Acts of the 43rd 
General Assembly, in Section 8-e an "office" is defined. The question 
arises as to whether or not a practitioner maintaining an office in his 
home actually maintains an "office" within the meaning of the definition. 

2. Section 12, Chapter 59, Acts of the Forty-third General Assembly pro
vides for the registration of existing practitioners. Said section states: 
"all practitioners engaged in the practice of accountancy in this state." 
Section 13 of the same chapter provides that, "All applicants, except those 
provided for in Section 12, must take and pass the examination provided 
for in Section 9 with certain exceptions." Section 13-b provides for the 
registration of holders of unrevoked certified public accountants' certifi
cates issued ·by other states, etc. Can an accountant or firm of accountants, 
residing in another state, and not maintaining an office in the State of 
Iowa, be granted certificates to practice in Iowa except as provided for in 
Section 22-a, Chapter 59, Acts of the Forty-third General Assembly? Would 
the fact that a certified public accountant of another state registered his 
certificate with this board, under Section 13-b, entitle him to a certificate 
to practice unless he lived in this state or maintained an EJffice here? 

3. Under Section 22-a is it necessary that a certified public accountant 
from another state who, in connection with his professional practice in 
that state, is temporarily engaged in doing accountancy work in this 
state, file with the Board of Accountancy and with the Auditor of State, at 
least five days before commencing work for a client in this state, the 
written appointment of a registered practitioner in this state to act as 
agent upon whom legal service may be had in all matters which may arise 
from such temporary engagement; or would the appointment of a perma
nent agent do away with the necessity of filing in each particular case? 

1. 

We are of the opinion that a practitioner who maintains an office in 
his home, consisting of one or more rooms, maintains an "office" within 
the meaning of the definition contained in Paragraph e, Section 8', Chap
ter 59, Acts of the Forty-third General Assembly, 

2. 

Paragraph b, Section 13, Chapter 59, Acts of the Forty-third General 
• Assembly, provides as follows: 

"The holders of unrevoked certified .Public accountant certificates 
granted by other states or of equivalent certificates granted by the recog
nized authority of foreign countries may register their certificates, pro-
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vided such certificates were issued as the result of an examination which, 
in the judgment of the ·board of accountancy, was equivalent to the 
standard set by it, or the holders thereof shall have been in continuous 
practice thereunder for at least seven (7) years." 

We are of the ·opinion that, under the above paragratlll, public account
ants who hold certificates from other states or foreign countries, and 
who desire to practice accountancy in this state within the meaning of 
the definition contained in Section 7, may register their certificates in this 
state in the manner provided in Chapter 59, Acts of the Forty-third Gen
eral Assembly, providing such certificates were issued as the result of an 
examination which, in the judgment of the Iowa Board of Accountancy, 
was equivalent to the standards set by it, or the holders of such cer
tificates had practiced under the same for a continuous period of seven 
years and that the holders of unrevoked certified public accountants' 
certificates granted by another state or country under the conditions 
specified in Paragraph b, Section 13, Chapter 59, Acts of the 43rd General 
Assembly, may, after registration, practice accountancy in the State of 
Iowa in accordance with the provisions of said chapter. 

If, however, the holder of a certified public accountant's certificate, 
issued by another state or foreign country, does not intend to practice 
accountancy in this state within the meaning of the definition contained 
in Section 7, Chapter 59, Acts of the 43rd General Assembly, but only 
intends to take temporary engagements in this state, which engagements 
are an incident to his professional practice in the state from which he 
holds his certificate, then he would not be entitled to be registered as 
provided for in Section 13, but it would be necessary for him to comply 
with the provisions of Section 22, Chapter 59, Acts of the Forty-third 
General Assembly. 

3. 

We are of the opinion that the holder of a certified public accountant's 
certificate granted by another state or foreign country, who desires to 
take temporary engagements for clients in this state, which temporary 
engagements are an incident to his professional practice in the state 
of his domicile, may do so under the provisions of Section 22, Chapter 
59, Acts of the Forty-third General Assembly, by filing with the Board of 
Accountancy and the Auditor of State a written appointment of a regis
tered practitioner in this state to act as agent upon whom legal service may 
be' had in all matters which may arise from such temporary professional 
engagement performed for any client in this state; and that the appoint
ment of such process agent may be made permanent by filing such a desig
nation with the Board of Accountancy and the Auditor of State, provided, 
however, the person making the appointment gives the Board of Ac
countancy and the Auditor of State a letter at the time he commences 
a temporary engagement in this state, notifying them of such fact and 
giving them the name and address of the process agent who is named 
in the designation already on file, and also giving them the name and 
address of the client for whom such temporary engagement is to be per
formed. 

SCHOOLS AND SCHOOL DISTRICTS: Discretionary with board wheth
er transportation or compensation therefor will be furnished by dis-
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trict where school is closed for want of pupils; amount offered must be 
reasonable. 
October 18 1929. County Attorney, Algona, Iowa: This will acknowl

edge receipt of your letter in which you request the opinion of this 
department upon the following proposition: 

"Must a school board in a school where the school is closed for lack of 
pupils, furnish transportation to pupils or can it discharge its liability by 
offering a reasonable amount to the parent for such transportation?" 

This question involves the construction of Section 42:33 of the Code. 
We are of the opinion that this section expressly grants to the board 

a discretion as to whether it will furnish the transportation or allow 
the parent a reasonable sum for transportation of the children to school. 
The board should adopt a resolution offering this parent what it deems 
to be a reasonable amount and giving the parent notice thereof. The 
recourse of the parent is to appeal to the county superintendent upon 
the question whether the board has abused its discretion and whether 
the amount offered is a reasonable sum. 

SCHOOLS AND SCHOOL DISTRICTS: Board cannot loan or lease 
school property to parochial school. 
October 19, 1929. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter in which you request the opinion of this 
department upon the following proposition: 

"May the ·board of education of a public school district loan or rent 
school property to a parochial school?" 

There is no provision in the statute for loaning school property and 
as this would be an aid or assistance to a parochial school, it would be 
prohibited under the Constitution and the supreme court decisions of 
this state and the opinions of this department construing the same. 
The power to direct the sale, lease or other disposition of any school 
house or site or other property belonging to the corporation, when not 
in conflict with the Constitution or direct statute, is granted to the 
voters of the school corporation under the provisions of Section 4217, 
Sub-section 2 of the Code. The term "other property" would include 
personalty. Therefore, in the absence of authorization from the voters, 
the board would not have the power to lease school property Including 
personalty belonging to the corporation to anyone. 

FISH AND GAME-BAG LIMIT-PHEASANTS: The bag limit for 
pheasants is 3 birds per day; legal possession limit is 10 birds. 
October 21, 1929. County Attorney, Perry, Iowa: We acknowledge re· 

ceipt of your letter requesting an opinion of this department on the 
following question: 

If a man hunts on the first open day, kills the limit of three pheasants, 
then some of his friends send seven pheasants back with him, making a 
total of ten in his possession, would he be violating the law? 

We call your attention to Section 27, Chapter 57, Acts of the 43rd 
General Assembly. It will be seen from reading this section that it 
shall be lawful to kill not to exceed three birds per day. It will also 
be seen from reading Section 28, same chapter, that three imported 
pheasants is the bag limit per day for any one person. 
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It will also be seen from reading the same section that a person may 
have in his possession lawfully ten imported pheasants. 

We are, therefore, of the opinion that, under the provisions of Sections 
27 and 28, Chapter 57, Acts of the 43rd General Assembly, a person may 
kill or shoot three pheasants per day and that he may have in his 
possession ten pheasants. This simply means that while a person is 
only authorized to kill three pheasants per day he may have in his 
possession ten birds, seven of which· have been delivered to him by 
other hunters. 

BOARD OF HEALTH: County health unit only to supervise and direct 
local boards of health, police power being retained by local board. 
October 22, 1929. State DepaTtment of Health: This will acknowledge 

receipt of your request in which you ask the following questions: 

"1. If a county board of supervisors adopt the county unit health plan 
and appoint a county board of health who in turn employ the personnel 
for the county health unit, do the county board of health and their ap
pointees (the personnel) supersede in authority all local boards of health 
and their officials within the county? 

"2. If after one or more years of use of the county unit plan, the 
supervisors cease all appropriations under the county health unit plan, 
what happens? 

"3. Do the personnel of the county unit operating under the county 
board of health have all police powers delegated to local boards of health 
officials as at present?" 

As to the first question, after a careful reading of Chapter 65, Laws 
of the Forty-third General Assembly and particularly the first three lines 
of Section 2 thereof, we are of the opinion that the county board of 
health would not supersede in authority the local boards of health, but 
would only act in conjunction therewith to guide and direct the public 
health activities within that county. 

In reply to the second question, and in view of the answer to the 
first question, we believe that where all appropriations would cease, 
due to refusal of the board of supervisors to make available funds for 
this work, that the local boards of health would continue to function 
under the same plan, as they have been operating in the past. 

Replying to the third question, we are of the opinion that under the 
present law, as outlined in Chapter 65 relating to county boards of 
health, there was no intention nor is the law so written as to place the 
police powers delegated to the local board of health, in the hands of 
the county board of health. The police powers would remain with the 
local boards and be available only to the county board through the 
local boards, except such power as will be necessary to carry out the 
duties imposed upon the said county board by the State Department of 
Health. 

FISH AND GAME: A landowner may lease his premises for trapping 
purposes on the basis of so much for each animal trapped. 
October 26, 1929. Oounty Attorney, Osage, Iowa: We acknowledge re

ceipt of your letter rcque3ting an opinion of this department on the 
following question: 

"Is it legal for a trapper to contract for trapping on a party's land, and 
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agree to pay him a certain amount for each animal he· may catch in trap
ping thereon as compensation for use of premises for trapping purposes?" 

We find no statute which would prohibit anyone from making such a 
contract. 

CEMETERIES-FUNDS: The funds received from the town cemetery 
tax may be by the city or town council apportioned to cemeteries which 
are open to the public for burial purposes. Said funds may not be used 
to gravel a highway leading to such cemetery or cemeteries. 
October 26, 1929. Director of the Budget: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
questions: 

"There are three cemeteries adjacent to a certain Iowa town, viz.: 
Protestant, German Lutheran, and Catholic. The town council levies a 
cemetery tax authorized by Seotion 6211 ( 14} and the, revenue rece,ived 
from the tax is turned over to a cemetery association to be used for main
tenance of the cemeteries. The association is composed of representatives 
from each of the denominations named above. 

"1. Is it legal to use funds raised from taxation for the upkeep of the 
three cemeteries in the manner stated and if so does the council decide the 
ratio in which the funds are to be apportioned or is the money to be 
apportioned to the cemeteries in the ratio decided upon by the cemetery 
association. 

"2. May the council or the association, as the case may be, use funds 
of the cemetery to gravel the road connecting the town with one or more 
of the cemeteries. The road is approximately eight-tenths of a mile in 
length." 

We are of the opinion that, under Section 6211, Paragraph 14, the 
funds received from the tax therein specified may be used for the upkeep 
of any cemetery owned or controlled by the city or town or owned and 
controlled by any private or incorporated cemetery association, township, 
or other municipality, even though it be situated in the adjoining county 
if said cemetery or cemeteries are actually utilized for burial purposes 
by the people of the city or town. This being true, the funds may be 
apportioned by the city council to the various cemeteries which are 
utilized by the people of the city or town for burial purposes. 

We find no authority in the statutes of this state authorizing the use 
of cemetery funds for the purpose of graveling county or township roads, 
and are, therefore, of the opinion that none of said funds can be used 
for said purpose. 

OFFICERS-COMPATIBILITY: School director not incompatible with 
park commissioner. 
October 28, 1929. County Attorney, Red Oak, Iowa: In answer to your 

oral request by telephone on the question whether the offices of city 
park commissioner and school director are incompatible, you are ad· 
vised that we are of the opinion that said offices are not incompatible 
and that the same person may hold both at the same time. 

ROADS AND HIGHWAYS--cLERK-TOWNSHIPS: The date fixed in 
Section 60, Chapter 20, Acts of the Forty-third General Assembly, for the 
transfer by the township clerk of all funds on hands to the county 
treasurer is directory and not mandatory, and the county treasurec 
should turn over to the township clerk tax collections and the township 
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apportionment of gasoline tax to the township clerk so that there may 
be a proper accounting made by the township. 

October 29, 1929. Auditor of State: We acknowledge receipt of your 
letter requesting an opinion of this department on the following question: 

"What disposition must the county treasurer make of funds belonging 
to the various townships of his county found to be on hand after the dis
tribution of December tax collections and receipt of gasoline tax, as these 
funds cannot reach the treasurer's books until after January 1st, when 
the township clerks are supposed to pay all funds to county treasurer. 
Can the treasurer pay these funds that accumulate to the credit of the 
townships to the township clerks to be used by the trustees to clean up 
any small outstanding claims?" 

Section 60, Chapter 20, Acts of the Forty-third !General Assembly, pro
vides as follows: 

"Clerk to turn over funds. All township clerks shall, prior to January 
1, 1930, turn over to the county treasurer all township road, drag, and 
drainage funds in their possession, and take duplicate receipts therefor, 
one of which they shall file with the county auditor who shall charge the 
county treasurer with the amount thereof." 

We are of the opinion that the date for turning over the funds by the 
township clerks to the county treasurer is directory and not mandatory, 
and that in order to properly carry out the provisions of Chapter 20, 
Acts of the Forty-third General Assembly, it will be necessary that the 
December tax collectionfii and the gasoline tax receipts for the townships 
be turned over to the township clerks, and the townships then given an 
opportunity to pay all obligations which have been incurred against the · 
funds, and then turn over to the county treasurer such funds as they 
may have on hand. 

It would be impossible to strike a balance in any other manner and, 
under Section 64, the legislature has expressly provided that it is not 
intended that Chapter 20 affect any tax which has been levied prior to 
July 4, 1929, for bridge, culvert, and road construction or maintenance, 
or for highway drainage, and that such work shall be carried on as 
contemplated during the year 1929. 

STATE BOARD OF EDUCATION: State board of education does not 
have authority to pay the city of Iowa City anything for fire protection. 
October 29, 1929. Iowa State Board of Education: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

"Has the Iowa State Board of Education legal authority to pay Iowa 
City a reasonable amount for fire protection, provided the payment would 
be made out of the funds not appropriated by the state legislature?" 

We are of the opinion that the Iowa State Board of Education does 
not have the legal right, under the statutes of this state, to pay Iowa 
City any amount for fire protection regardless of what fund they might 
desire to pay it out of. The University property and buildings being 
located within the city limits of Iowa City, it is incumbent upon the 
city to furnish fire protection. See Chapter 69, Forty-fourth General 
Assembly. 

ROADS AND HIGHWAYS-SECONDARY ROADS: Since the adoption 
of Chapter 20, Acts of the Forty-third General Assembly, the counties 
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can no longer anticipate the refunds from the primary road fund as all 
such refunds go into and are made a part of the secondary road con
struction fund. (Sec. 74-Sec. 9, Paragraph 3, Chap. 20, Acts Forty
third General Assembly.) . 
October 29, 1929. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 
"Can the board of supervisors issue anticipation certificates anticipating 

the refunds from the primary road funds for money expended by the 
county for right of way, ·bridges, etc.?" 

We call your attention to Section 74, Chapter 20, Acts of the Forty-third 
General Assembly, which provides in part as follows: 

"* * * * 'The refunds made to any county under this section shall, 
upon their receipt by the county, be placed to the credit of the secondary 
road construction fund unless heretofore pledged.' " 

We also call your attention to Section 9, Paragraph 3, same chapter, 
which section provides in part as follows: 

"The secondary road construction fund shall consist of: 
''* * * * • * 
"3. All funds received by the county from the state as refunds for 

bridges, culverts and rights of way on primary road, not already antici
pated by the county, * * *." 

We are, therefore, of the opinion that the board of supervisors cannot 
now issue anticipation certificates anticipating the refunds from the pri
mary road fund for money expended by the county for rights of way, 
bridges, etc., for the reason that, under Chapter 20, Acts of the Forty-third 
General Assembly, all monies received from these sources are made a 
part of the secondary road construction fund, except, of course, where 
prior to July 4, 1929, anticipation certificates have already been issued. 

ESTATES -TAXES- INSANE- SOLDIERS - HOSPITALIZATION
WIDOW'S PENSION-COUNTIE'S: ( 1) Executors and administrators 
of estates are not liable for any taxes assessed against the property 
belonging to the estate, except inheritance and estate taxes. (2) World 
War veterans committed to state hospital for insanity are supported by 
the county, notwithstanding that they might have been committed to 
the veterans hospital at Knoxville. ( 3) There is no authority for the 
county to collect from a widow, who has inherited property, monies ad
vanced to her as a pension. 
October 29, 1929. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tions: 

( 1) An executrix of an estate has filed a final report and has been dis
charged as such executrix. The estate was possessed of monies and credits 
in the sum of about $36,000.00. The executrix failed to report these 
monies and credits to the assessor for taxation. Is the administrator or 
executor of an estate personally liable for taxes on property which he had 
in his possession as said administrator or executor and which he did not 
report for assessment and taxation? 

(2) Three World War veterans have been committed by the commission
ers .of insanity of a county to the State Hospital for the Insane ·at Mt. 
Pleasant, Iowa. It is found, upon investigation, that these patients were 
not sent. to the· veterans' hospital at Knoxville for the reason that said 
hospital was filled to capacity. The question is, is the county liable for 
the support of these three veterans at the state hospital or is the United 
States government liable for their support and can the county secure a 
refund from the federal government? 
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(3) On or about the 1st of October, 1927, the district court of Appanoose 
County awarded a widow's pension to a widow in this county for the sup
port of her three minor children. In January, 1928, the three minor chil
dren fell heir to some $3,600.00, and the mother to some $1,800.00. Ap
panoose county was unaware of the inheritance and continued to pay 
the widow's pension for the support of said children and it advanced the 
sum of $38'8.00 until they discovered the fact of the inheritance. Is there 
any provision of the statute which would enable the county to collect the 
amount advanced from the widow and the minors? 

We find no statute in this state which would make the administrator 
or executor of an estate personally liable for taxes due from the estate 
which were not paid, or for taxes which should have been due had 
the property in his possession been reported for taxation. We are, how
ever, of the opinion that the auditor or treasurer, as the case may be, 
depending upon the year or years for which the taxes were omitted, 
may, if he can trace the omitted property into the hands of the bene
ficiary, now assess the same as omitted property and collect the tax. 

The statutes of this state provide that the county of the legal settle
ment of any person committed to the state hospital for the insane is the 
county which is liable for the support of said person or persons. The 
fact that the patients might have been sent to the Ve•terans' Hospital at 
Knoxville would not relieve the county. 

We do not know whether or not the federal act authorizes the gov
ernment to pay for the support of veterans who have been committed 
to state institutions. We would suggest that you make inquiry with the 
United States Veterans' Bureau regarding this fact. 

We do not find any statute which would authorize the county to col
lect from a widow any monies advanced to her under the provisions of 
Section ·3641, Code of 1927. 

FRUIT TREE AND FOREST RESERVATIONS: The limitation con
tained in Section 2606, Code 1927, with respect to forest and fruit tree 
reservations is applicable to Sec. 7110, Code 1927. 
October 29, 1929. County Attomey, 'Clinton, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Section 2606 of the 1927 Code provides a limit in acreage for forest 
reservations and fruit tree reservations. Code Section 7110 provides the 
assessment on forest reservations under the conditions of 2606 and then 
refers to the assessment on fruit tree reservations. 

The question we desire answered is, whether or not under Section 7110 
the acreage for a fruit tree reservation is limited by the provisions of 
Section 2606, or is it unlimited? 

We are of the opinion that the limitation containtJd in Section 2606, 
Code of 1927, with respect to forest and fruit tree rE sen ations is ap
plicable to Section 7110, both as to forest and fruit tree reservations. 
That is, to say, the maximum of ten acres in the case of fruit tree reser
vations and/or not less than two in the case of forest reservationn. The 
only affect of the last part of Section 7110 is, that the value of the la.nd, 
where there are more than ten acres, shall not be increased by reason of 
the improvement. 

COUNTIES-PRISONERS-CITIES AND TOWNS: Under Section 5772, 
Code, 1927, cities and towns are authorized to keep prisoners sentenced 
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for violation of city ordinances in the county jail, but are required to 
pay the county for their keep, and the county would, therefore, be 
authorized to collect from a city the cost of such keep. 

October 29, 1929. County Attorney, Iowa City, Iowa: We acknowledge 
receipt of your letter requesting an opinion of this department on the 
following question: 

The city of Iowa City has ·been keeping all prisoners sentenced for vio
lation of city ordinances in the county jail of Johnson County, and have 
never paid the county for the care and keep of these prisoners. Section 
5772, Code of 1927, provides that a city may use the county jail but shall 
pay to the county the cost of keeping such persons. 

The board of supervisors of rthis county has decided to file a claim 
against the city for the care and keep of prisoners for such period of 
time if the law will permit. We would like to know whether or not such 
a claim is an open account. 

We have examined the statutes and are of the opinion that the claim 
which the county has against the city for the care and keep of the 
p·risone·rs would be one in open account, and that the statute of limita
tions applying to open accounts would apply to such claim. 

HOSPITALIZATION-INDIGENT PERSONS-cOMMITMENT OF IN
FANTS: Under Section 4005, Chapter 199, Code 1927, the juvenile 
court of the county where the indigent person resides has the power 
and authority to commit a patient against whom a complaint has been 
filed, and said court would, therefore, have authority to commit an 
infant born of a committed patient. 
October 29, 1929. Iowa State Board of Education: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

May infants born to committed patients at the state hospital at Iowa 
City be committed to said hospital under the provisions of Section 4005, 
Code of 1927, by the court of the county in which the state hospital is 
located, notwithstanding the fact that the mother has a legal settlement 
in a county other than the county where the hospital is located? 

Section 4005, Chapter 199, Code of 1927, provides as follows: 

"Complaint. Any adult resident of the state may file a complaint in the 
office of the clerk of any juvenile court, charging that any legal resident 
of Iowa residing in the county where the complaint is filed is suffering 
from some malady or deformity that can probably be improved or cured 
by medical or surgical treatment or hospital care, and that neither such 
person nor persons legally chargeable with his support are able to pay 
therefor." 

It will be noted from reading this section that any adult resident 
of the state may file a complaint in the office of the clerk of any juvenile 
court against a legal resident of the state who is residing in the county 
where the complaint is filed. It is not required that the patient, 
against whom the complaint is filed, be a legal resident of or have a legal 
settlement in the county where the complaint is filed. The only require
ment being that said patient be in the county at the time the complaint 
is filed. 

It will also be noted that, under Sections 4027-28', Chapter 199, Code 
of 1927, that the expense of the ·committed patient at the hospital is to 
be paid out pf the appropriation made by the legislature for that pur
pose. The Forty-third General Assembly, in Chapter 287, under Para-



IMPORT ANT OPINIONS 219 

graph 6 of Section 47, did for the biennium beginning July 1, 1929, 
and ending June 30, 1931, appropriate the sum of two million dollars for 
the purpose of carrying out the provisions of Chapter 199, Code of 1927. 
It would, therefore, follow that the expenses of caring for any patient 
who might be committed in accordance with the provisions of Chapter 
199 are not paid by the county of the legal settlement of the committed 
patient, but are paid out of a specific appropriation. 

We are, therefore, of the opinion that, under Section 4005, Chapter 
199, Code of 1927, the juvenile court of the county in which the com
plaint is filed has the power and authority to commit a patient against 
whom a complaint has been filed for treatment at the state hospital, 
notwithstanding the fact that the patient is not a legal resident of 
that county; the only requirement being that said patient be a legal 
resident of the state and be residing in the county at the time the 
complaint was filed. This being true, the juvenile court of the county 
in which the the state hospital is located would have t.he power to com· 
mit an infant born to a committed mother, provided, of course, the 
complaint was filed as provided for in Chapter 199, Code of 1927. See 
Chapter 82, Forty-fourth General Assembly. 

PSYCHOPATHIC HOSPITAL: The cost of repairs to the psychopathic 
hospital at Iowa City are payable out of the app.ropriation to the State 
University of Iowa under the heading of "ph}'lsical p-lant operation." 
(Sec. 3955, Code 1927.) 
October 29, 1929. Iotca State Board of Education: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

It is nece.sS'ary that certain repairs be made on the State Psychopathic 
Hospital. The question has arisen as to whether or not, there being no 
special appropriation for this purpose, that the cost of such repairs may 
be paid out of the appropriation made by the Forty-third General Assem
bly for physical plant operation, this being an appropriation made for the 
State University of Iowa. 

We call your attention to Section 3955, Code of 1927. It will be seen 
from reading this section that the State Psychopathic Hos.pital is con
nected with the College of Medicine of the State University and is, there
fore, a:s much a part of the university as is the State Medical College. 

This being true, we are, therefore, of the opinion that the State Board 
of Education has the same right to make repairs on said State Psychopathic 
Hospital as it does on any other building connected with the State Uni
versity of Iowa, and that the cost of said repairs may be properly paid 
out of the appropriation made for the State University of Iowa under 
the heading of "physical plant operation." 

ROADS AND HIGHWAYS-COUNTY ENIGINEER-SALARIES: Under 
Chapter 20, Acts of the Forty-third General Assembly, the salary of a 
county engineer and his assistants are payable either out of the county 
general fund or out of the secondary road construction fund and/or the 
secondary road maintenance fund. 
October 29, 1929. County Attorney, Charles City, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

The salary of the county engineer and his assistants are, under the 
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Bergman Bill, Chapter 20, Acts of the Forty-third General Assembly, paya
hle either out of the county general fund or out of the ,secondary roau 
construction fund or from the secondary road maintenance fund, or from 
any or all of said funds. 

In this county the county general fund is practically exhausted and' 
there will not be any money in said fund sufficient to take care of the 
county engineer and his assistants for the remainder of the year 1929. 

Can the secondary road construction fund now be used to pay the salary 
of said county engineer and his assistants? 

We are of the opinion that if the county has any funds in the secondary 
road construction fund or the secondary road maintenance fund they 
may use the same to pay the salary of the county engineer and his 
assistants for the year of 1929, that is, such salary as might accrue 
since July 4, 1929. 

ROADS AND HIGHWAYS-TOWNSHIPS-ASSESSMENT DISTRICT: 
Since the adoption of Chapter 20, Acts of Forty-third IG'eneral Assembly, 
board of superxisors, under the authority granted in Chapter 241, Code 
1927, may establish a road assessment district for the improvement of 
the secondary roads, provided the cost of the same is paid three-fourths 
by the county and one-fourth by the benefited property. 
October 29, 1929. County Attorney, Fort Dodge, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this uepartment on the 
following question: 

"Can the county establish a road assessment district for the improve
ment of secondary roads such as is provided in 4746 of the Code of 1927 
and upon the establishment of such a district proceed with the improve
ment and the manner of payment for the improvement as provided in the 
succeeding sections or does the Bergman Law repeal these sections? 

We call your attention to that pa.~ •of Section 4748, Code of 1927, as 
is set out herein: 

"* * * Upon the filing of said plans and specifications, and upon re
ceiving the agreement of the township or townships to pay their portion 
of the improvement of township roads, if any, the board shall, in accord
ance with their order relative to the class or classes of improvements, 
proceed to advertise for bids, etc. * * * 

"Where petitions for the improvement of township roads shall be signed 
by a majority of the owners of the lands within the proposed district 
who are residents of the county, and who represent at least fifty per cent 
of the lands within the proposed district, the board of supervisors may 
proceed as hereinbefore provided without receiving the agreement of the 
trustees of said township or townships." 

Section 4 750, Code of 1927, provides in part as follows: 

"The total cost of improving a county road in said secondary system 
within said district, by oiling, graveling, or other suita·ble surfacin::;, shall 
be apportioned and paid in the proportion of seventy-five per cent from 
the county road fund and twenty-five per cent from assessments on bene
fited lands, or may, by agreement between the board of supervisors and 
all of the trustees of the township in which the road is located when the 
petition requests such method of payment, be paid as provided in the next 
succeeding section." 

It will be noted from reading the sections herein above set out that 
when the board of supervisors has received a petition, the petition speci
fied in Section 4746, they may proceed to establish a road assessment 
district and pay the cost of improving the same by oiling, gravelling, 
or hard surfacing in one of the two following manners: 
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(1) Seventy-five per cent of the cost from the county road fund and 
twenty-five per cent from the assessments on benefited lands; 

(2) Or, by agreement between the board of supervisors and all of the 
trustees of the township in which the road is located when the 
petition requests such method of payment, they may pay for the 
cost of the same: twenty-five per cent from the county road fund: 
fifty per cent from the township road fund, and twenty-five per cent 
from special assessments on benefited lands. 

We call your attention to Section 88, Chapter 20, Acts of the Forty
third General Assembly. It will be noted from reading this section that 
Chapter 244, Code of 1927, was repealed. By the repeal of this chapter 
all township road levies were repealed. There are, therefore, no longer 
any township road funds for use as contemplated in Chapter 241, Code 
of 1927. 

We are, therefore, of the opmwn that the board of supervisors can
not now, since the effective date of Chapter 20, Acts of the Forty-third 
General Assembly, establish a road assessment district for the improve
ment of secondary roads as provided in Section 4746, Code of 1927, and 
the following sections and pay part of the costs out of the township 
road funds, as there are no longer any such funds. The board of super
visors, however, in our opinion, could establish a road assessment district 
for the improvement of secondary roads in the manner provided in 
Section 4746, Code of 1927, and the following sections, provided the costs 
of improving the same were to be paid by the county and by the bene
fited lands within the assessment district as provided for in Section 
4750, Code of 1927. 

ROADS AND HIGHWAYS-SECONDARY ROADS-TOWNSHIP ROAD 
EQUIPMENT: Under Chapter 20, Acts of the Forty-third General Assem
bly, a board of supervisors may pay the cost of the construction and 
maintenance work due the various townships by reason of credit given 
for road equipment, etc., taken over out of the secondary road construc
tion and/or maintenance fund. 
October 29, 1929. County Attorney, Iowa City, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Section 59, Chapter 20, Acts of the Forty-third General Assembly, pro
vides that all townships not later than December 31, 1929, shall turn over 
to the board of supervisors all road machinery, tools, equipment, etc., and 
t:J.at the board of supervisors shall credit each township with the value of 
f'uch equipment; said credit to be used in the township for additional 
construction and maintenance work. 

The question about which we desire an opinion is, out of what fund is 
the board of supervisors authorized to pay the cost of the additional con
struction and maintenance work which a township may receive by reason 
of the credit given to it for its road equipment, etc.? 

We call your attention to Section 59, Chapter 20, Acts of the Forty
third General Assembly. It will be seen from reading this section that, 
after December 31, 1929, the road equipment, machinery, etc., which the 
townships owned is to be transferred to the board of supervisors of the 
county in which said township or townships may be located. In other 
words, the county becomes the owner of such property and is required 
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to pay the township for the same by giving them credit for the value 
of such property, said credit to be paid in construction and maintenance 
work. The county, therefore, buys the equipment unless an arrangement 
is made such as is provided for in Section 35, Chapter 20, Acts of the 
Forty·third General Assembly. 

The county, therefore, being authorized to purchase this machinery 
and equipment from the townships may do so and can properly pay 
for the same out of such fund or funds as are now expendable for road 
equipment and machinery purchased on behalf of the county. 

Under Chapter 20, Acts of the Forty·third General Assembly, the county 
would be authorized to pay for any road equipment, machinery, etc., that 
might be necessary for county use out of the secondary road construc
tion and/or maintenance funds. This being true we are, therefore, of 
the opinion that the cost of the construction and maintenance work done 
on township roads in payment of the credit given the township for its 
road equipment and machinery may be paid for out of the secondary 
road construction and/or maintenance funds. 

SCHOOLS AND SCHOOL DISTRICTS: County superintendent cannot re
quire board to operate a school. 
October 31, 1929. County Attorney, Boone, Iowa: This will acknowl

edge receipt of your letter of recent date in regard to the power of the 
county superintendent to close a school, or to require it to remain open, 
under the provisions of Section 4231 of the Code. 

It is within the discretion of the school board as to what schools 
will be maintained. This department has ruled that a school board may 
close a school and provide for the education of the children elsewhere. 
The provisions requiring the closing of a school are contained in Sec
tion 4231 of the Code, which require the school to be closed when the 
average attendance in the last preceding term was less than five pupils. 
Under the cited section the county superintendent may consent to main
taining or reopening a school when natural obstacles or other conditions 
make it clearly inadvisable that such school should be closed. 

We do not deem this power on the part of the county superintendent 
mandatory and hold that it is not within the power of the county super
intendent to require the board to operate a school, regardless of the 
number of pupils, if the board desires to close the school. She may act 
only to consent to the continuance of the school if the board desires 
to continue it. 

The word "term" in this section has been construed by this depart
ment to mean the contract period. If the teacher is employed for a year, 
the year would be the term. If this school is now open and the average 
daily attendance for the last preceding term was less than five, and 
the permission of the county superintendent was not sought and granted, 
then the contract of the present teacher would be void, and the board 
may proceed at once to close the school. Otherwise, the board could 
not close the school at the present time without making a settlement 
with the teacher. 

SECURITIES-"BLUE SKY" LAW-REGISTRATION OF SECURITIES: 
(Under Section 7 ( 4) ( 5) Chapter 10, Acts of the Forty-third General 
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Assembly.) Mortgaged bonds which are secured by real estate and 
which are not in excess of 70% of the value of the same may be regis
tered by notification under Section 7 (4) Chapter 10, Acts of the Forty
third General Assembly, notwithstanding the fact that said bonds may 
also be secured by leasehold interest. 

November 6, 1929. Secretary of State: We acknowledge receipt of 
your letter requesting the opinion of this department on the following 
question: 

We hand you herewith application for registration of the securities 
therein described under Section 7 ( 4) of the Iowa Securities Act, said appli
cation consisting of form 7 and sup<plemental form 7 ( 4) and uffering circu
lar. We desire a.n optnion as to whether or not the securities sought to be 
registered are entitled to be registered by notification und,er Section 7 ( 4), 
Chapter 10, Acts of the 43rd General Assembly, or does the fact that the 
securities are secured by real es<tate in an amount in excess of 70 per cent of 
the market value of said property and also by leasehold make it necessary 
that such securities be qualified under Section 7 (5), or under both Sections 
7 ( 4) and 7 ( 5) . 

In the offering circular we call your attention to the fact that there is 
a statement to the effect that the loan is less than a 37 per cent loan and 
that this figure is based upon both the real estate and the leaseholds. 
Should this statement be modified? 

We are of the opinion that if the first mortgage sinking fund six 
per cent gold bonds are not in excess of seventy per cent of the market 
value of the real estate which secures them, that said securities may be 
properly registered by notification under Section 7 ( 4), Chapter 10, Acts 
of the Forty-third General Assembly. The fact that said securities are also 
secured by additional security in the form of leasehold interests would not, 
in our judgment, make it necessary that the security be also qualified un
der Section 7 (5), Chapter 10, Acts of the Forty-third General Assembly. 
In the offering circular the statement that the loan is a thirty-seven per 
cent loan is incorrect if the qualification is made under Section 7 ( 5), 
Chapter 10, Acts of the Forty-third General Assembly, and this statement 
should be corrected so that no misrepresentation will be made. 

"BLUE SKY" LAW: The sale of fur-bearing animals on a conditional 
sales contract in conjunction with a ranching contract which provides 
for the payment of a fixed compensation for the ranching services is not 
a security within the meaning of Chapter 10, Acts of the Forty-third 
General Assembly. 
November 6, 1929. Secretary of State: We acknowledge receipt of 

your letter requesting the opinion of this department on the following 
question: 

We submit herewith sales agreement No. 1001 and ranching contract 
agreement No. 1001 of the Williams Fur Farms, Incorporated, of Deer 
River, Minnesota, and desire an opinion as to whether or not the Williams 
Fur Farms, Inc., must before transacting business in this state, qualify 
in accordance with the provisions of Chapter 10, Acts of the 43d General 
Assembly, or whether or not the sales under the form of contract sub
mitted, of mink, are exempt from the provisions of said chapter. 

We are of the opinion that the sales agreement and ranching contract 
submitted would not be a sale of the security within the meaning of the 
definition contained in Chapter 10, Acts of the Forty-third General As
sembly, and that the sale of mink under said contracts would, therefore, 
be exempt from the provisions of Chapter 10, Acts of the Forty-third 
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General Assembly. If, however, these contracts are drawn for the pur
pose of evading the provisions of Chapter 10, Acts of the Forty-third 
General Assembly, and the facts are that the real contract between 
the owner and the purchaser is a participating or profit-sharing agree
ment, then of course the ·williams Fur Farms, Incorporated, would have 
to qualify under the provisions of Chapter 10, Acts of the Forty-third 
General Assembly, for then they would be in fact selling a profit-sharing 
or participating agreement. 

INSANE SUPPORT: Section 10246, Code 1927, only authorizes the county 
to purchase real estate at an execution sale or other sale when it is 
necessHY to protect a lien of the county against said real estate. 
Nov'ember 7, 1929. County Attorney, Estherville, Iowa: We acknowl-

edge receipt of your request for an opinion on the following question: 

This county has paid for the support of a certain incompetent at the 
state hospital for the insane and filed a claim for the same in the guar
dianship matter, which claim has been allowed, and the guardian is now 
selling real estate belonging to the incompetent. It is to be sold at public 
auction and the question is, does the county have the right to ·bid at this 
sale in order to protect its claim against the estate of the incompetent? 
In other words, does the county have the right to buy real estate at such 
a sale to protect its claim for the support of this incompetent? 

We call your attention to Section 10246, Code 1927, which reads as 
follows: 

"When it becomes necessary, to secure the state or any county or other 
municipal corporation thereof from loss, to take real estate on account of 
a debt by bidding the same in at execution sale or otherwise, the convey
ance shall vest in the grantee as complete a title as if it were a natural 
person." 

The claim which the county has against the guardianship matter 
stands in the same relation as do all other claims filed in said matter. 
The bidding in of the farm by the county at the guardian sale would 
not in any manner increase the amount which the county would receive 
from the guardian on its claim. For example: Were the county to bid 
$11,000.00 and become the purchasers of the farm, the guardian would 
have $1,000.00 to distribute among the creditors. The county would get 
only their proportionate share of this amount. Therefore, so far as 
the county's claim is concerned, the county would not be protecting the 
claim by bidding in the farm. The county would only be speculating 
on the fact: that the farm might be worth more than the mortgage plus 
the amount they bid upon it, and thereby upon a sale of the farm the 
county would make a profit, thus reducing the loss. We are of the 
opinion that the statute above cited does not contemplate such a purchase. 
In our opinion, the statute only authorizes the county to purchase real 
estate when it is necessary for the county to protect itself from a loss 
on account of a debt which is a lien upon the real e'state, such as a 
mortgage or a judgment. 

COUNTY ENGINEER: Not required to make a survey for a transmission 
line company making application to construct its poles along the road. 
He only is required to designate a line. 
November 8, 1929. County Attorney, Boone, Iowa: We acknowledge 

receipt of your favor in which you inquire whether under the provisions 
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of Section 4838, Code, 1927, the county engineer is required to make a 
survey and furnish the same to the applicant for the erection of a line 
of poles for transmission line. The section you refer to reads as follows: 

":-.lew lines or parts of lines hereafter constructed, shall be located by 
the county engineer upon written application filed with the county audi
tor and shall thereafter be removable according to the provisions of this 
chapter. If there be no county engineer, the board of supervisors shall 
designate said location." 

You will note under the provisions of this statute that the county en
gineer is only required to locate the line for the poles. There is nothing 
said in the statute about a survey. You will also note that the statute 
requires "written application" to be filed by the company, and in this 
application a statement of the line desired to be used should be made. 

We are of the opinion that a designation by the county engineer of a 
line thirty-two feet from the center of the highway upon which the poles 
may be erected is a compliance by the engineer with the terms of the 
statute. 

WIDOW'S PENSION-BOA:RD OF CONTROL-COUNTY ATTORNEY: 
Where husband is out on parole from an institution, which institution 
is under the direction of the Board of Control, the wife and mother is 
not considered a widow under the widow's pension law. 
November 12, 1929. County Attorney, Red Oak, Iowa: This will ac

knowledge receipt of your letter in which you ask the following question: 

"Is a mother whose husband was committed to the state hospital at 
Clarinda and an inmate thereof for sometime but now on parole to rela
tives and not confined in. said institution, entitled to receive a widow's 
pension under the provisions of Section 3643 of the Code of 1927, which 
reads as follows: 

" 'Who considered widow. Any mother whose husband is an inmate of 
any institution under the care of the board of control, shall, for the pur
poses of the third preceding section, be considered a widow, but only 
while such husband is so confined.' 

"The husband has not been discharged but is on parole. Technically 
speaking, the husband is not an inmate of the institution at this time, and 
of course, is not now confined in the institution." 

In reply we would say that it is the opinion of this department that 
where a husband is not confined in an institution under the direction 
of the Board of Control, but is out on pa.role, that the wife would not be 
entitled to a widow's pension, as it is presumed that where the husband is 
out on parole, he is capable of providing the family's necessities. 

CORPORATIONS: A foreign corporation who is appointed trustee under 
a will of a resident decedent must qualify and give bond in the same 
manner as a resident trustee. The property which is transferred to the 
foreign trustee and held by it in a foreign state is not subject to taxa
tion in this state. A foreign corporation which qualifies as a trustee, 
in a particular case, would not be doing business in this state within 
the meaning of the statutes pertaining to such matters. (Section 11876, 
Code of Iowa 1927.) 
November 19, 1929. County Attorney, Red Oak, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 

1. By the terms of the last will and testament of a certain decedent, 
who died a resident of this county, a considerable portion of his estate, 
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which consisted mostly of securities and negotiable paper, was trans
ferred to a foreign corporation as trustee for the benefit of certain indi
viduals. The question has arisen as to whether or not the executors of 
the estate could, under the law, accept the foreign trustee's receipt and 
turn over the money or property transferred to it as trustee, or whether 
it would be necessary for the foreign trustee to post a bond as such trus
tee and file the same with the clerk of the court of this county and then 
proceed in the matter as would a resident trustee? 

2. After the securities and negotiable instruments have been trans
ferred to the fore.ign trustee which is a resident corporati-on of the State 
of Illinois are said securities and negotiable instruments in the hands of 
the trustee subject to general tax under the laws of this state? 

3. Would the execution and posting of a bond and the filing of a re
ceipt ·by said foreign corporation trustee with the clerk of the court of 
Montgomery County be construed as d.oing business in the St:ite of Iowa 
within the meaning of the laws pertaining to such business; that is, 
would they have to qualify and secure a permit to do business in the 
State of Io·wa? 

1. 

We are of the opmwn that the foreign corporation which is appointed 
trustee under and in accordance with the terms of the will of a de
cea•sed resident in the State of Iowa must, in the absence of any provision 
to the contrary in the will, qualify and give bond in the same manner 
and under the same conditions as would a resident trustee. 

Reference: Section 118'76, Code of Iowa, 1927. 

2. 

We find no statute in this state which would require a foreign trustee 
to list in this state for taxation any property in its possession in said 
foreign state, the situs of the property being the underlying principle 
governing the right to tax property for general purposes. Said property, 
however, up to the time it has been transferred to said foreign trustee 
and while in the possession of the executors or administrators in this 
state would be subject to taxation here. Of course, any resident cestui 
que trustant would be subject to taxation in this state so far as or 
where interest might be concerned. 

3. 

We are of the opinion that the filing of a receipt, qualifying and post
ing of a bond with the clerk of the district court of a county of this 
state by a foreign trustee would not be doing business in this state 
within the meaning of the statutes pertaining to such matters. 

FISH AND GAME-TRAPPER'S LICENSE: A tenant or owner of farm 
land, their wives or children are not required to have a hunting, fish
ing or trapping license to hunt on lands owned or occupied by them. 
A dealer may purchase hides from them and meet the requirements of 
Section 4, 1766-a3, Chapter 58, Acts of the Forty-third General Assembly, 
by giving the name and post-office address of the person from whom such 
skins or hides were purchased. 
November 21, 1929. Mr. R. M. Lampman, Grand Junction, Iowa: We 

acknowledge receipt of your letters requesting an opinion of this depart
ment on the following question: 

The fish and game laws do not require a trapping license from a tenant 
or owner of farm land. Section 4-1766-a3, Chapter 58, Acts of the Forty-third 
General Assembly provides that the dealer in or buyer of skins or hides 
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must furnish the State Fish and Game Department an inventory, under 
oath, stating therein the license number and name of the seller, etc. 
How can the dealer comply with this requirement when, under the 
statutes, the tenant or landowner is not required to have a license? 

Would a license bought before July 4, 1929, by a tenant or owner fulfill 
the requirements in this respect? 

Section 6-1720, Chapter 57, Acts of the Forty-third General Assembly 
specifically provides that no owners or tenants of farm lands, their wives 
or children shall be required to have a hunting, trapping or fishing 
licenses to hunt, trap or fish UJXlU the lands owned or occupied by them. 
This section is a specific exemption and owners or tenants of farm lands, 
their wives or children do not, therefore, have to have licenses to hunt, 
trap or fish on lands owned or occupied by them. This being the case 
it would be impossible for the dealer to comply with the provisions of 
Section 4-1766-a3, Chapter 58, Acts of the Forty-third General Assembly, 
with respect to the giving of the license number when any hides or skins 
had been purchased by him from a tenant or landowner when such hides 
or skins were trapped on the land owned or occupied lilY them. 

We are, however, of the opinion that the requirements of Section 
4-1766-a3, Chapter 58, Acts of the Forty-third General Assembly, may be 
properly· complied with by the dealers in or buyers of skins or hides 
which have been purchased from owners or tenants of farm lands, 
their wives or children, by giving the name and post-office address of 
the person from whom such skins or hides were purchased. The dealer 
should, in such cases, require a written statement from the seller to the 
effect that he or she is the owner or tenant of farm lands or the wife 
or child of such owner or tenant, and that such skins or hides were 
trapped by him or her on the lands owned or occup,ied by him 'or her. 

With respect to your second question, this department rendered an 
opinion to W. E. Albert, State Game Warden, under date of· May 21, 1929, 
which held that the holder of a license issued before July 4, 1929, had 
the right to hunt, fish and trap under said license until the 31st day of 
March, 1930, and that they would not be required to secure a new license 
to trap as provided for in the Acts of the Forty-third General Assembly. 
For your information we are enclosing herewith a copy of such opinion. 

Of course, the number on the license issued before July 4, 1929, would 
be a fulfillment of the requirement of Section 4-1766-a3, Chapter 58, Acts 
of the Forty-third General Assembly, 

F'ISH AND GAME-HUNTING LICENSE: Section 6, 1767-c2, Chapter 
57, Acts of the Forty-third General Assembly prohibits the use of a shot
gun among other things in the killing and taking of fur-bearing animals. 
There is no prohibition against the use of dogs in taking fur-bearing 
animals. 
November 21, 1929. County Attorney, Chariton, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 

Does a hunting license permit the holder thereof to take fur-bearing 
animals with guns or dogs? 

If so, does the hunter have the right to dispose of the furs so taken or 
does he have to procure a trapping license before he can sell the furs 
taken with guns or dogs? 
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For answer to your first question we are enclosing herewith copies of 
opinions rendered by this department to W. E. Albert, under date of 
May 21, 1929, and Paul Smith, county attorney, Independence, under date 
of October 29, 1929. It will be noted that these opinions do not answer 
directly your question but they do answer a question which may come 
up, that is whether a hunting, trapping and fishing license issued prior 
to July 4, 1929, authorizes a person to trap thereunder. 

We refer you to Section 6, Chapter 57, Acts of the Forty-third General 
Assembly, Sub-paragraph 1767-c2. This section prohibits any person from 
shooting with a shot gun or killing with a spear any beaver, mink, otter 
or muskrat. This would mean that a person would not be authorized, 
under a license, to kill the animals mentioned with a shot gun. We do 
not find any statute which would prohibit the killing of fur-bearing 
animals by a dog. 

ROADS AND HIGHWAYS: The portion of the secondary road mainte
nance fund which is to be devoted to the maintenance of the local 
county roads must be determined by the board of supervisors on the 
basis of the needs of said roads, and must not be on an arbitrary and 
unreasonable basis. (Section 35, Chapter 20, Acts of the Forty-third 
General Assembly.) 
November 21, 1929. County Attorney, Cherokee, Jou;a: We acknowledge 

receipt of your request for an opinion from this department on the 
following question: 

Section 35, Chapter 20, Acts of the 43rd General Assembly, authorizes 
the board of supervisors to provide that the work of maintaining the 
township roads in a township may be performed by the township trustees, 
in which event the township trustees are to retain the road equipment 
and the board of supervisors is to set aside from the secondary road main
tenance fund the township's proportionate share of the maintenance fund 
for said county which is to be devoted to local county roads. It is also 
provided in said section that in determining this amount the board shall 
use as a basis the relative mileage of local county roads in the township 
as compared to the entire mileage of local county roads in the county. 

The question we desire an opinion about is, how is the board to deter
mine what part of the secondary road maintenance fund is to be devoted 
to the maintenance of local county roads? 

We call your attention to that part of Section 35, Chapter 20, Acts of the 
Forty-third General Assembly which reads as follows: 

"* * * In determining the amount thus set aside for use in any 
township the board shall use as a basis the relative mileage of local 
county roads in the township as compared to the entire mileage of local 
county roads in the county." 

It would seem from reading the above that it was the intention of the 
legislature that the board of supervisors in determining a township's 
proportionate share of the maintenance fund take into consideration the 
total number of miles of township roads to be maintained throughout 
the county, and that they should then estimate the cost of maintaining 
all of the local county roads of the county and then set aside from the 
secondary road maintenance fund the amount necessary to maintain the 
local county roads of the county, and that they should then, in the case 
of a township which is to do its.own maintenance work, set aside in the 
county treasury the township's proportionate share of said fund-said 
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share to be based upon the number of miles of local county roads within 
the township as compared to the number of miles of local county roads 
in the county. 

In other words, in arriving at that part of the secondary road mainte
nance fund which shall be devoted to the maintenance of the township 
roads of the county the board cannot arbitrarily fix tne amount, but 
must exercise a reasonable discretion and give due consideration to the 
necessities of the various townships. This is true, for in Section 15, 
Chapter 20, Acts of the Forty-third General Assembly, the secondary 
road maintenance fund is pledged to the payment of the cost of maintain
ing the secondary roads according to their needs. 

CITIES AND TOWNS-DONATIONS. 
November 22, 1929. Auditor of State: You have requested the opinion 

of this department upon the following proposition: 

"Can a city council legally make donations to the G. A. R. or any pa
triotic organization?" 

You are advised that we can find no provision of law authorizing or 
permitting contributions of this character, and that in the absence of 
any authority therefor, it is the opinion of this department that such 
donation cannot be made. 

PUBLIC FUNDS: The proceeds of sale of bonds cannot be invested 
under the provisions of Section 12775-b1, Code. 
November 22, 1929. Treasurer of State: This will acknowledge receipt 

of your letter requesting the opinion of the department upon the following 
proposition: 

"Does Section 12775-b1 of the 1927 Code, authorize a municipality to 
invest the proceeds of a bond issue in securities, specified in said section, 
without diverting to the state sinking fund for public deposits, at least 
2%% of the interest earned on such securities?" 

We are of the opinion that the proceeds of a bond issue do not come 
within the meaning of Section 12775-b1 of the Code of Iowa, 1927. This 
is not a sinking fund set aside for a definite purpose nor would the 
interest go to the same fund. The statute, Section 4319 requires the 
treasurer to deposit all funds in his hands in a bank and provides that 
the interest therein shall go to the general fund. Therefore, the proceeds 
of a bond issue would not qualify as such a sinking fund as may be in
vested under this section. 

ROADS AND HIGHWAYS: It is discretionary with the board of super
visors as to whether or not the township trustees shall or shall not 
maintain the local county roads of the township, and when this dis
cretion is exercised it is mandatory upon the township trustees to main
tain such roads. Where the board has elected to have the local county 
roads in a township maintained by the township trustees the town
ship's share of the secondary road maintenance fund is set aside in the 
county treasury to the credit of the township, and claims must be filed 
with the county auditor and approved by the board of supervisors. 
(Section 35, Chapter 20, Acts of the Forty-third General Assembly.) 
November 23, 1929. County Attorney, Che1·okce, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 
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1. Under Section 35, Chapter 20, Acts of the Forty-third General As· 
sembly, the board of supervisol's is authorized rto provide that the work 
of maintaining the local county roads of a township shall be performed by 
the township trustees subject to the supervision of the county highway en
gineer. Does this section give the boards of supervisors power and 
authority to require and compel a board of township trustees to maintain 
said roads in accordance with the provisions of said section? 

2. Section 35, Chapter 20, Acts of the Forty-third General Assembly, 
also provides that in the event the township trustees are to maintain the 
roads of the township that the board shall set aside in the county treasury 
a sum from the secondary road maintenance fund which shall be the town
ship's proportionate share of the maintenance funds for said county de· 
voted to local county roads. Is this sum to be turned over to the town
ship clerk for expenditure for maintenance purposes, or must it be ex· 
pended upon the order of the board of supervisors? 

1. 

Section 35, Chapter 20, Acts of the Forty-third Gen.,ral Assembly, 
provides in part as follows: 

"* * * The board of supervisors of any county may provide that the 
work of maintaining the local county roads of a township shall be per
formed by the township trustees, subject to the supervision of the county 
highway engineer. In such case the township trustees shall retain their 
road equipment, * * *." 

We are of the opinion that, under that part of Section 35, above set 
out, the board of supervisors may within its discretion require a 
board of township trustees to carry on and perform the work of main· 
taining the local county roads of a township subjoct to the supervision of 
the county highway engineer. In other words, the board of township 
trustees has no discretion in the matter. 

2. 

Section 35, Chapter 20, Acts of the Forty-third General Assembly, pro
vides in part as follows: 

"* * * and the board of supervisors shall set aside in the county 
treasury a sum from the secondary road maintenance fund, which shall be 
said township's proportionate share of the maintenance funds for said 
county devoted to local county roads. * * *" 

We are of the opinion that, under that part of Section 35 above set 
out, where the board of supervisors has provided that a board of town
ship trustees shall carry on and do the work of maintaining the local 
county roads of a township that the board must set aside in the county 
treasury the township's share of the maintenance funds, and that all 
claims for maintenance work incurred by the board of township trustees 
for the maintenance of the local county roads of the township must be 
presented to the board of supervisors and allowed by it, and after allow
ances are then paid by auditor's warrant and out of the funds set aside in 
the cpunty treasury for that purpose. 

GAMBLING1-LOTTERIES-PUNCH BOARDS. (Sec. 13198, Code, 1927.) 
November 24, 1929. County Attorney, Dubuque, Iowa: This will ac

knowledge receipt of your request of November 2, 1929, which is as fol· 
lows: 

"Section 13198 of the Code of 1927 as amended by Chapter 262 of the 
Laws of the 43rd General Assembly, provides for the punishment of any 
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person who keeps or permits in his place a punch board which is op
erated for money or other thing of value. 

"I would kindly ask to be advised by your office whether or not a punch 
board so regulated that each time a number is punched on the board, the 
person punching it receives a United States postal card and may also 
receive a box of candy on the same number or punch, is to be considered 
such a punch board as comes within the violation of this section." 

In re,ply, we would say that under the holdings Q.f the Supreme Court 
of this state, and the facts, as related by you, the punch board in ques
tion would come within the prohibitions of Section 13198 of the Code of 
1927. 

TAXATION-REAL ESTATE-TAX LIENS-CANCELLATION OF TAX: 
Unless carried forward, tax ceases to be a lien, and a personal tax may 
be cancelled at any time after same becomes due. (Sections 7193, 6950, 
6951, Code, 1927.) 
November 25, 1929. County Attorney, Charles City, Iowa: This will 

acknowledge receipt of your letter in which you ask the following ques
tions: 

"Section 7193 of the 1927 Code of Iowa provides that unless delinquent 
real estate tax is each year entered upon the tax list opposite each parcel 
of real estate on which the tax remains unpaid for any previous year it 
shall cease to be a lien. Is it your opinion that a suspended tax ceases 
to be a lien unless so carried forward? 

"Section 6950 provides for the suspension of taxes and Section 6951 
provides for cancellation and remission of taxes even though taxes have 
previously been suspended. Is it the opinion of your department that a 
personal property tax, which has never been suspended, may be remitted 
or cancelled two or three years after the same becomes due where said 
tax has never been suspended. In other words could a tax, payable in 
1927 be cancelled in the year 1929 or could said tax for 1927 have been 
cancelled only in the year in which it was due? If I read Section 6951 
correctly taxes may be cancelled any time after they become due." 

I. 

It is our opinion that a suspended tax, under the present statutes, 
ceases to be a lien unless carried forward on the tax books. 

II. 
We believe that a personal property tax may be remitted or cancelled 

at any time after the same becomes due, provided that the facts in the 
case fall within the provisions of the statute, i. e., inability of the owner 
to pay or destruction of the property. 

SOLDIERS- VETERANS OF FOREIGN WARS- MEMORIAL BUILD
INGS: Memorial buildings, under the provisions of Chapter 33, Code, 
1927, are subject to use by any and all ex-service organizations. (Chap. 
&3, Code, 1927.) 
November 25, 1929. County Attorney, Cedar Rapids, Iowa: This will 

acknowledge receipt of your letter relative to the use of a memorial build
ing in Cedar Rapids, Iowa, your inquiry being as follows: 

"We have received an inquiry from the Cedar Rapids Post No. 788 of 
the Veterans of Foreign Wars asking for an opinion as to their rights in 
the memorial building which has been built by the city of Cedar :Rapids, 
Iowa. 

"For your information, Cedar Rapids floated a bond issue and built a 
memorial building under the provisions of Chapter 33 of the Code of 1927, 
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which building is used for all of the city offices and as a coliseum and 
memorial building. 

"We assume that the rights of these service men would be determined 
by a construction of said chapter and that quarters should be furnished to 
them as far as practicable under all the circumstances, and that such 
matters are determined solely by the commissioners who are selected in 
the manner provided for by statute." 

In reply we would say that under the provisions of Chapter 33, Code 
of 1927, it was evidently the intention of the legislature that the memorial 
building should be used and be subject to use by all ex-service men and 
women, and it was not contemplated that this building should be sub· 
ject to operation or use by any particular organization, but that all ex
service organizations should have the use of the building when prac
ticable and under such reasonable rules and regulations as the commis
sioners might prescribe. 

FISH AND GAME. 
November 25, 1929. Oounty Attorney, Rockwell Oity, tou;a: This will 

acknowledge your telephonic request for an opinion relative to the .410 
Stevens shot gun or pistol, which is being used by hunters in your com
munity. 

We are of the opinion that these firearms would be classified under 
the fish and game laws aJS shot guns inasmuch as they are weapons 
using a shot shell. 

BOARD OF EDUCATION: Where patient was transferred from an insti· 
tution under the jurisdiction of the Board of Control to a state hospital, 
hospital authorities have authority to restrain patient. (Sec. 4030, 
Code, 1927, Sec. 3973, Code, 1927.) 
November 25, 1929. Iowa State Board of Education: This will ac

knowledge receipt of your request ·Of November 14, 1929, which is as 
follows: 

u • * * 
"I shall appreciate your official opm1on regarding the following ques

tion: When •the Board of Control of State Insitutions sends a patient to 
the Perkins Hospital under the provisions of Section 4030 of the Code, 
1927, the said patient not having been committed by the court, is the 
State Psychopathic Hospital authorized to receive and hold such a patient 
under the provision of Section 397·3 of the Code, 1927, contrary to the 
patient's wishes?" 

Where an inmate of an institution, under the State Board of Control 
and under the authority granted by Section 4030, Code of 1927, is trans
ferred to the hospital at the State University, the patient would still be 
under the restraint of the Board of Control, and this would apply even 
though the patient was later transferred from the State Hospital to the 
State Psychopathic Hospital. Therefore, the authorities at the psycho
pathic hospital would be authorized to receive and hold such a patient 
even though contrary to the patient's personal wishes; it being under
stood, of course, that the patient is at the psychopathic hospital for 
observation and treatment, and this hospitalization only for the neces
sary length of time. 

TOWNSHIP TRUSTEES- CEMETERIES- CEMETERY TAX- CON
TRACTS WITH TRUSTEES: (1) Township trustees may levy tax on 
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incorporated town within the township. ( 2) Township trustees should 
not contract with township board. (Sees. 13317, 5566, 5564, ~565, Code, 
1927.) 

November 25, 1929. County Attorney, Britt, Iowa: This will acknowl
edge receipt of your request of November 13, 1929, which is as follows: 

"Mr. Harker, one of the trustees of Britt, was in to see me today rela
tive to the necessity for public letting by trustees, of contracts, the one 
in question being a contract for caretaking of a cemetery. The contract 
is by the year in the sum of $900.00 and was let privately, over his 
protests by the other two members of the board of trustees, i.e., township 
trustees. 

"Have you ruled upon the power of township trustees to levy a tax 
upon an incorporated town, within the township, in the light of the 
recent law providing that the inhabitants of the town may not vote 
for township trustees? 

"In interpreting Section 13317 could you hold that a township clerk 
would be ineligible to contract with his trustees to take care of the 
township cemetery? 

"Under Section 5566 can the joinder there authorized be compelled by 
one of the bodies, i.e., the town council in this case, or must both bodies 
by majority join?" 

In reply to your first question we are of the opinion that it was not 
necessary to contract for the caretaking of a cemetery, but that the 
board of trustees of the cemetery could, if they so desired, hire some 
individual to do this work, so that this question does not fall within the 
provisions of public contracts. 

As to your second question, we are of the opinion that it is answered 
by Section 5564, which provides that township trustees may levy a tax 
upon an incorporated town within the township, provided that the ceme
tery operated by the township trustees is used by the inhabitants of the 
incorporated town. 

Replying to your last question, we do not believe that either the town 
council or the township trustees could force a joinder under the pro
visions of Section 5565, but that this action would have to be taken 
with the express approval of both parties. 

I refer you to the opinion of the attorney general for the year 1928, 
page 296, in which it was held that a clerk of the township should not 
contract for either labor or material, of which he was an official. See 
also the cases of James vs. Hamburg, 174 Iowa, 301; and Peet vs. Lein
baugh, 180 Iowa, 940. 

TRADEMARKS: The numeral 5 may be registered as a trademark within 
this state. 
November 25, 1929. Secretary of State: This will acknowledge receipt 

of your letter of November 12, 1929, in which you submit the following 
question: 

"This department is in receipt of an application for trademark registra
tion in behalf of 'Chanel, Incorporated' of New York. 

"Section 98"67 of Chapter 430 of the Code of Iowa reads as follows: 
'Said label, trademark or form of advertisement shall be of a distinctive 
character * * * .' 

"The essential features of the trademark to be registered by the above 
named company consists only of the word and figure 'No. 5' and is 
used in connection with perfumes and toilet waters. 

"I am enclosing herewith correspondence had with their attorneys, 
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Briesen & Schrenk, and would ask your ruling as to whether or not 
this trademark may be registered under the Iowa law." 

We are of the opinion that the word "No. 5" is such that your office 
would be entirely within its rights in permitting the same to be trade
marked, and as a basis therefor, we refer you to the several lines of 
Section 9867 which you have quoted, with the additional words, "and 
not of the identical form or in any near resemblance to any label, trade
mark, etc." We believe that the word "distinctive" as used in this sen
tence means different, so that the intention of the legislature was that 
the words "distinctive character and not of identical form" does not 
act as a prohibition other than a prohibition against two trademarks 
of similar form and character. 

TAXATION-POLL TAX-TOWNSHIPS-TOWNSHIP CLERK: No pro
vision for compensating township clerk for collecting poll tax. (Sees. 
4788 and 4814, Code.) 
November 25, 1929. County Attorney, Storm Lake, Iowa: This will ac

knowledge receipt of your request of October 14, 1929, in which you 
submit the following question: 

"The cle,rk of Maple Valley township,, Buena Vi,sta Oounty, was in the 
office a few days ago, and made some inquiries relative to poll tax. 

"He has been assigned the job of collecting poll tax In his township, 
and has spent considerable of his own time in this work. He wants to 
know if he is entitled to compensation for his work. I do not find any
thing in the statute on this matter, but I told him that I thought that 
the trustees could arrange to pay him on a reasonable basis for this 
service. 

"Kindly advise me of your ideas on this matter and if the trustees 
have this right." 

There is no provision for the township clerk receiving compensation 
for the collection of poll tax, as the statute provides, under the provisions 
of Section 4788, for the collection of this tax by the road superintendent; 
and in the event the same is not collected, the procedure Is as outlined 
in Section 4814 and subsequent sections. 

SOLDIERS-SOLDIERS' RELIEF: Relief is not pension, but only tem
porary relief. (Sec. 5385, Code.) 
November 25, 1929. County Attorney, Sac City, Iowa: This depart

ment is in receipt of a letter from Dr. P. E. Treman, in which Dr. Tre
man asks the meaning of the word "relief," as used in Section 5385, 
Code of 1927. 

In view of the fact that this department is prohibited from giving 
written opinions to other than county attorneys and state officials, we 
are writing this opinion to you in the belief that the interpretation of 
this word is of considerable importance throughout the state in the work 
of relieving soldiers, sailors and marines. 

It is the opinion of this department that the word "relief," as found 
in Section 5385 of the Code of 1927, was primarily intended to mean 
temporary relief from distress of soldiers, sailors and marines, nurses 
and their wives, widows and minor children, and that the same was not 
intended to act as a pension fund, but only to assist from financial dis
tress that might be temporary. By using the word "temporary" we do not 
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mean to confine it to one act, but to use it in the reasonable sense of the 
word, and which would cover any reasonable length of time, our thought 
being, however, that the word "relief" does not go so far as to mean 
a permanent pension. 

CITIES AND TOWNS-MUNICIPAL COURT-COUNTIES-COURT RE
PORTERS: Opinion covers fees and method of handling same as to 
distribution between city and county. (Sees. 10671, 10670-b1, 10685, 
Code, 1927.) 
November 25, 1929. Auditor of State: This will acknowledge receipt of 

your request of October 3, 1929, which is as follows: 

"1-Are one·half the legal fees in civil cases which are collected by the 
clerk of the municipal court payable into the county treasury? 

County officials contend that because the county pays one·half the 
salary of the judge, clerk and bailiff, that one-half of the civil fees such 
as filing, docketing, judgment, satisfaction, dismissal, taxing costs, etc., 
should be paid to the county. 

2-Are witness fees in state cases tried in the municipal court, payable 
from the county treasury? 

3-Are witness fees and jurors' fees in civil cases payable from current 
funds of the municipal court? If not from what source or fund are they 
payable? 

4-The statute makes provision for the payment of court reporter fees. 
In certain cases one-half such fees shall be paid by the city and one· 
half by the county. What if any such fees in certain cases, are paid 
wholly by the city or county? 

5-In the event of a transcripted case from the municipal court to 
the district court-are the municipal court fees so transcripted payable 
back into the court of original filing and trial upon payment of all costs 
to the clerk of the district court? 

6-Is the bailiff accountable to the treasurer for all fees for service of 
processes placed in his hands? 

In some instances the attorney will pay service fees at the time the 
process is placed in the bailiff's hands. In other instances the service 
fee is not paid at time of service, however process is served and costs 
taxed at the time of docketing. Unless the costs of the case are paid, 
the city never receives the service fees for bailiff's services." 

I. 

In reply to your first interrogation we would say that this question is 
taken care of by Section 10671, which provides that all fees, costs and 
expenses are to be turned over to the city treasurer, and there is no 
provision that one-half should be paid to the county treasurer. 

II. 

In reply to your second question, this is taken care of by Section 
10670·b1, which provides that the witness fees and mileage in class "C" 
cases shall be paid from the county treasury, class "C" cases being de· 
fined under the provisions of Section 10666. 

Ill. 

Witness fees in civil cases are made a part of .the costs, and are payable 
by the party against whom the costs are assessed. However, jurors' 
fees are payable from the current funds of the municipal court, as they 
are paid by the day and not by the case. 

IV. 
The question relative to court reporter fees falls within the provisions 
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of Section 10685, and it is our opinion that a court reporter in the 
municipal court should have his fees paid one-half by the city and one
half by the county, taking into consideration the provisions that in 
class "A" cases reporter fees should be taxed as part of the costs. This, 
however, has no bearing on the source from which the reporter is to 
receive his fees. In class "B" cases there is no provision for a court 
reporter unless demanded, and his fees guaranteed by litigant desiring 
his services, so that there is no case in which the reporter fees are paid 
in whole, either by the city or county. 

v. 
This question, under the provisions of the statute, must be answered 

in the amrmative. 

VI. 

In reply to this question the bailiff is accountable to the city treasurer 
for all fees coming into his hands, except for mileage and his actual 
expenses incurred in the serving of a process. 

TAXATION-AGRICULTURAL LANDS-CITIES AND TOWNS: Agri· 
cultural lands comprising tracts of ten acres or more, located within 
cities which control their own bridge levies are subject to a maximum 
levy of five ( 5) mills for city and town road purposes and are, there· 
fore, subject to the city or town bridge levy and road levy not exceeding 
five ( 5) mills. 
November 25, 1929. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Are agricultural lands in tracts of more than ten acres located within 
cities and towns controlling their own bridge levies exempt from county 
bridge and road levies, or are they liable for road and bridge levies the 
same as agricultural lands located within a city or town? 

Section 6210, Code of 1927, provides in part as follows: 

" * • * No land included within the limits of any city or town which 
shall not have been laid off into lots of ten acres or less, or which shall 
not subsequently be divided into parcels of ten acres or less * * * and 
which shall also in good faith be occupied and used for agricultural or 
horticultural purposes, shall be taxable for any city or town purpose, 
except that said lands and all personal property necessary to the use 
and cultivation of said agricultural or horticultural lands shall be liable 
to taxation for city and town road purposes, at not exceeding five mills. 

Section 6209, Code of 1927, authorizes cities of certain classes to make 
bridge levies. 

Section 5875, Code of 1927, authorizes cities of certain classes under 
eertain conditions to control their own bridge levies. 

Under Sub-paragraph 4, Section 46·35, Code of 1927, cities which con· 
trol their own bridge levies are exempted from the county bridge levy. 

We are, therefore, of the opinion that agricultural lands comprising 
tracts of ten acres or more, located within cities or towns which control 
their own bridge levies, are subject to a maximum levy of five mills for 
city and town road purposes. 

We are also of the opinion that a city bridge levy is a levy for a 
city or town road purpose, and that agricultural lands, comprising tracts 
of ten acres or more located in cities or towns which control their own 
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bridge levies are subject to said city bridge levy within the limitation 
set out in the preceding paragraph. 

In addition to the levy for city and town road purposes, which include 
city bridge levies, such agricultural lands are also subject to all of the 
county levies, unless, of course, they are exempted therefrom. 

In cities and towns which do not control their own bridge levies, 
agricultural lands comprising tracts of ten acres or more are subject 
to all of the county levies, unless of course, there is a .specific exemption. 

It must be borne in mind also that agricultural lands comprising tracts 
of ten acres or more, located within cities and towns, are subject to 
assessment for special benefits, such as assessment for sewer, paving, etc. 

PUBLIC OFFICERS: A judge of a superior court may also act as an 
inheritance tax appraiser, there being no incompatibility in the two 
offices. 
November 26, 1929. Hon. Thomas B. Powell, Cedar Rapids, Iowa: We 

acknowledge receipt of your letter requesting the opinion of this depart
ment on the following question: 

May a superior court judge also act as an inheritance tax appraiser? 
We do not find any statute which would prohibit a superior court 

judge from being an inheritance tax appraiser. There therefore being 
no statute, the question resolves itself into the question of whether or 
not the two offices are incompatible. We are of the opinion that they 
are not, and that a superior court judge may also act as an inheritance 
tax appraiser. 

ROADS AND HIGHWAYS: Under Chapter 20, Acts of the Forty-third 
General Assembly, the board of supervisors may purchase road equip
ment and machinery and pay for the same out of either the mainte
nance or construction fund, depending upon whether or not .said ma
chinery is for construction or maintenance purposes. 
November 27, 1929. County Attorney, Maquoketa, Iowa: We acknowl

edge receipt of your letter requesting an opinion on the following ques
tions: 

1. After January 1, 1930, this county will be in need of additional 
road machinery to properly carry forth the program of secondary road 
construction and maintenance as set forth in the new secondary road 
law; Chapter 20, Acts of the F'orty-third General Assembly. Should such 
expenditure be made from the construction or maintenance fund, and 
can the machinery purchased be used for construction and maintenance 
purposes on the county trunk roads and local county roads? 

2. Can the board of supervisors purchase road machinery at a cost 
in excess of $1,500.00, without first advertising the same and letting the 
contract at a public letting? 

1. 

We are of the opinion that under Chapter 20, Acts of the Forty-third 
General Assembly, the board of supervisors of a county are authorized 
to purchase road equipment and machinery and to pay for the same 
out of the secondary road construction or maintenance funds, as created 
by Chapter 20, Acts of the Forty-third General Assembly. 

2. 

We do not find any statute which would require the board of super-
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visors before purchasing road machinery to cost in excess of $1,500.00, 
to advertise and let the contract at a public letting. Section 43, Acts 
of the Forty-third General Assembly, does not appiy, in our opinion, to 
such a purchase. 

FISH AND GAME: There is no authority in the statutes for making a 
refund to anyone for any license fees paid, whether the fees be paid 
for a trapping, hunting or fishing license. 
November 27, 1929. Fish and Game Department: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

Is there any provision in the iaws of this state whereby a person who 
has purchased two hunting and trapping licenses may secure a refund 
on one of the licenses so issued? 

For answer to your question we beg to advise that we do not find any 
l!ltatute which would authorize such a refund. 

ROADS AND HIGHWAYS: The county's share of the cost of improve
ment of the roads in a township road assessment district is payable 
out of the township's share of the thirty-five per cent ( 35%) of the 
secondary road construction fund. (Sec. 4746, Code.) 
November 27, 1929. County Attorney, Fort Dodge, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

Where the board of supervisors of a county establish a township road 
assessment district, in accordance with the provisions of Section 4746, 
Code of 1927, and the following sections, and provide that the cost of 
such improvement shall be paid 751% by the county and 25% by the 
benefited property, what county fund is available for the payment of the 
county's share of the cost of the improvement? 

We are of the opinion that the county's share of the cost of the improve
ment of the -secondary roads in an assessment district, which has been 
established in accordance with Section 4746, Code of 1927, is payable out 
of the township's share of the thirty-five per cent ( 35% ) of the secondary 
road construction fund which is pledged to the improvement of and must 
be expended on the local county roads. 

CORPORATIONS-INSURANCE-RENEWAL: All corporations organ
ized under the laws of this state must renew their corporate existence 
in the manner provided for in Section 8365, Code of 1927, and the 
sections following; the method prescribed by statute being exclusive. 
November 27, 1929. Commissioner of Insurance: We acknowledge re-

ceipt of your letter requesting an opinion of this department on the 
following question: 

A state mutual association organized and incorporated under the 
provisions of Chapter 384, with a corporate period of twenty years, and 
authorized to transact insurance business in the manner prescribed by 
Chapter 406, Code of 1927, has permitted its charter to expire without 
availing itself of the privilege of renewing its corporate period. 

The records in the Secretary of State's office show that the corporate 
period of this corporation expired on or about the 17th day of January, 
1929. Nothing as yet has been done to consummate a renewal. 

Is there any way in which this corporation may now renew its cor
porate period? 
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Section 8'365, Code of 1927, and the sections following, prescribe the 
method which a corporation must follow if it desires to renew its cor
porate period. This department has held in a former opinion that the 
method prescribed in these sections is exclusive. Under these sections 
a renewal must be made, either within ninety days before or ninety days 
after the expiration of the corporate period. 

It would appear under the facts stated that the state mutual referred 
to cannot comply with the conditiQns of the statute. We are, therefore, 
of the opinion that there is no way, under the laws of the State of Iowa, 
for this state mutual association to renew its corporate period. We 
suggest however, that a corporation which is so situated might have 
another state mutual association organized in accordance with the pro
visions of Chapters 384 and 406, Code of 1927, and upon complying 
with the conditions in said chapters prescribed might properly re-insure 
the business of the state mutual whose corporate period has expired. 

ACCOUNTANCY: Foreign C. P. A.'s who desire to take temporary en
gagements in this state may file a five thousand dollar ($5,000.00) 
bond, there being no statute which would prohibit the same. 
November 27, 1929. Iowa Board of Accountancy, Cedar Rapids, Iowa: 

We acknowledge receiprt of your letter requesting an opinion of this de
partment on the following question: 

Applicants of holders of C. P. A. certificates in other states who desire 
to handle temporary engagements in Iowa under Subsection (a) of 
Section 22, Acts of the Forty-third General Assembly, have written this 
office regarding the right to file a $5,000.00 bond as requested by Sub
section (a) of Section 14, Chapter 5.9, Acts of the Forty-third General 
Assembly. 

We do not find any statute which would prohibit the filing of such a 
bond, and are, therefore, of the opinion that the holders of C. P. A. 
certificates in other states who desire to handle temporary engagements 
in Iowa under subsection (a) of Section 22, Acts of the Forty-third Gen
eral Assembly, may at the time of complying with Section 22, Chapter 
59, Acts of the Forty-third General Assembly also file at $5,000.00 bond 
running to any firm, corporation or person by whom they may be em
ployed in this state. 

FISH AND GA:v!E-OPEN SEASON: The open season fixed by the Acts 
of the Forty-third General Assembly is the season which would govern 
the rights of all licensees, whether the license was issued before or 
after July 4, 1929. 
November 27, 1929. County Attorney, Independence, Iowa: We ac

knowledge receipt of your letter requesting an opinion of this department 
on the following question: 

Does the open season as fixed by the Acts of the Forty-third General 
Assembly govern with respect to the rights of a holder of a license 
issued prior to July 4, 1929, or is the holder of such license governed by 
the open season as fixed by the law as contained in the Code of Iowa, 
1927? I 

We are of the opinion that the open season, as fixed by the Acts of 
the Forty-third General Assembly, is the season which would govern the 
rights of all licenses, whether they were issued before or after July 
4, 1929. 
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TAXATION-BANKS-CAPITAL STOCK: Banks are not permitted to 
deduct any amount of depreciation from their real estate and personal 
property in arriving at the assessable value of their capital stock, 
for under Section 7002, Code of 1927, they are required to deduct the 
amount of their capital actually invested in real estate. 
November 27, 1929. Auditor ot State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following request: 

"In arriving at the assessable value of the capital stock of a bank, is 
it permissible for a bank to deduct a.n amount as depreciation from its 
real estate and personal property?" 

We are of the opinion that it is not permissible for a bank to deduct 
any amount as depreciation from its real estate and personal property 
in arriving at the assessable value of its capital stock. 

Under Section 7002, Code of 1927, banks are required to deduct the 
amount of their capital actually invested in real estate owned by them, 
and in the shares of stock of corporations owning only the real estate 
on or in which the bank or trust company is located. Said section does 
not authorize the deduction of the actual value of the real estate but 
authorizes only the deduction of the amount of capital invested in the 
real estate. 

FISH A:\TD GA:viE-FUR-BEARING ANIMALS-FIREARMS: Section 26, 
1767-c2, Chapter 57, Acts of the Forty-third General Assembly, prohibits 
the killing of fur-bearing animals with a shot-gun. This would not 
prevent the use of any other firearm. 
November 29, 1929. State Game Warden: We acknowledge receipt of 

your request for an opinion on the following question: 

Section 26, Sub·paragraph 1767-c2, Chapter 57, Acts of the Forty-third 
General Assembly, provides as follows: "No person shall shoot with shot 
gun or spear any beaver, mink, otter or muskrat, or have in his pos
session any of said animals or the carcasses, skins or parts thereof that 
have been killed with shot gun or speared." 

The question has arisen as to whether or not a person may shoot the 
animals named in the above section with any other firearm than a 
shot gun. 

We are of the opinion that "shot gun" as used in the above section 
does not include any firearm other than a shot gun, and we find no 
statute which would prohibit the use of any other firearm than a shot 
gun in killing the animals named in said section. 

ROADS AND HIGHWAYS: Under Section 7470, Code of 1927, the county 
is required to pay one· fourth ( 14) of the ·benefits received by the high
way from a drainage district and the township is required to pay 
three·fourths (%). Where the county has paid the whole amount of 
the tax assessed against the county and the township, out of township 
funds there is an error and the township fund should be credited 
with the over-payment, and the county funds debited. 
November 29, 1929. County Attorney, Emmetsburg, Iowa: We ac

knowledge receipt of your letter requesting an opinion of this depart
ment on the following question: 

Several of the townships in this county have recently filed claims with 
the county auditor covering a period of ten to fifteen years for one-fourth 
( 14) of the cost apportioned to the county for the benefits received by 
a highway whieh runs through a drainage district. The question we 
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desire an opm10n on is, does the statute of limitations run against 
:::uch a claim? 

Section 7470, Code of 1927, provides that the county shall pay one
fourth ( ~) of the benefits and the township trustees three-fourths (%,). 

The commissioner in making the appraisement is to make a report show
ing the county's share and the township's share. The statute then re
quires that the assessment against the highway for the benefits received 
from the drainage district shall be paid, one-fourth ( ~) out of the 
county drainage fund or county road fund and three-fourths (%,) out of 
the township funds. 

It would, therefore, follow that when the assessment was paid it 
should have been paid in that manner, and if the county in paying the as-. 
sessment has paid the total assessment out of township funds then there has 
been an error and the township funds should be credited with the 
county's share. 

The statute of limitations does not enter into the transaction at all; 
it is simply a case of where there has been a misappropriation of town
ship funds, and the township should now be credited with the amount 
which should have been properly paid out of the county road or county 
drainage fund. 

ELECTIONS: In cities having permanent registration, the commissioner 
of registration appoints two of the clerks of election in each voting 
precinct, instead of the board of supervisors. 
December 2, 1929. Secretary of State: You have requested the opinion 

of this department upon the following proposition: 

"Section 733, Code of 1927, provides 'the membership of election boards 
shall be made up by the board of supervisors'. 

Section 1, Chapter 37, Forty-third General Assembly, provides 'the 
commissioner of registration shall appoint the two clerks of election'. 

I would like to very much to receive an interpretation of just wh:1t 
thP above quoted sections mean." 

Your question involves what seems to be a conflict in the law as to who 
shall appoint two of the clerks of election. 

Section 1, Chapter 37, of the Acts of the Forty-third General Assembly, 
is an amendment to, and is part of the permanent registration law 
known as Chapter 39-b1 of the Code of 1927. This provision of the law 
amends Section 718-b4 of the Code, relative to the duties of the commis
sioner of registration. It will be noted that the new law makes a de
parture from the long established method of the registration of voters 
and creates a method where,by registration is automatically kept up to 
date. Under the system established it is necessary that persons expe
rienced and instructed in the method of handling the permanent reg
istration records, shall be in charge of said records at the voting places 
on election days. In view of that necessity, the Forty-third General 
Assembly, in its wisdom, provided that two of the clerks of election in 
each precinct, shall be appointed by the commissioner of registration, 
which clerks shall have charge of the election register. 

This ·being the latest provision of law upon the subject, and in ap
parent conflict with the provisions of the general law as contained in 
Section 733 of the Code, it }'Jrevails over the general provision, and in 
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cities where permanent registration has been adopted, the commissioner 
of registration will appoint two of the election clerks. 

In every other voting place, the general provisions of the law apply. 

BOARD OF EDUCATION-PENSIONS: State Board of Education has no 
authority to pension professors and instructors of the institutions under 
its jurisdiction. 
December 3, 1929. Director of the Budget: We acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

Is the State Boord of Education authorized under the strututes of this 
f;tate to. pension professors and instructors in the various in,titutions 
under their control? 

We find no statute in this :state which would authorize the State Board 
of Education to pension any professor, instructor or any other employee 
of any of the institutions under their control. This would be a matter 
for the determination of the legislature and not one within the discre
tion of the board. 

BOARD OF AUDIT-EUGENICS BOA:RD: The expenditures provided 
for in Sections 2-a to 4, inclusive, and Section 18, are properly payable 
out of the money transferred by the retrenchment and reform com
mittee for the use of the Eugenics Board by retrenchment and reform 
order No. 4. 
December 3, 1929. Auditor of State: W'e acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tion: 

The Retrenchment and Reform Committee of the legislature provided 
by retrenchment and reform order No. 4, for transferring $2,500.00 from 
the contingent fund-Chapter 287, Se·ction 49, Acts of the Forty-third 
General Assembly-to the Eugenics Board. 

At the board of audit meeting held on November 19th the question 
arose as to just what claims this $2,500.00 was to take care of. 

We call your attention to Section 15, Chapter 66, Acts of the Forty
third General Assembly, which is the chapter which applies to the Eu
genics Board. From that section it will be noted that the expense of the 
court procedure, including compensation of the attorney for defendant, 
is to be paid by the state. This expense would be a court expense and 
there being no other provision for the payment of the same it would be 
paid under the appropriation made by Section 28'9, Chapter 18, Code of 
1927, as limited by the provisions of Section 14-a, Chapter 287, Acts of 
the Forty-third General Assembly. It would, therefore, not be necessary 
for a transfer by the Retrenchment and Reform Committee to take care of 
this court expense. 

Section 17 of the same chapter makes a specific appropriation to take 
care of the cost of appeal in such cases. Said appropriation being in the 
following language: 

" * * * If the defendant be represented by an attorney appointed by 
the court, and, in the opinion of the court, is financially unable to meet 
his part of the expense. of an appeal, the defendant's actual and necessary 
expense of such appeal and prosecution thereof to final liecree by the 
supreme court shall be paid by the state upon order of said district 
court, same to be paid out of the general funds of the state not other
Wif\e appropriated." 
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This language, in our opinion, also constitutes a specific appropriation 
to take care of this particular expense, and there would, therefore, be no 
need for transfer above referred to. 

Section 20 of the same chapter provides that the compensation of the 
physicians or surgeons, who are not employees of the state, shall be paid 
from any funds in the state treasury not otherwise appropriated. This, 
in our opinion, is a specific appropriation, and there would, therefore, be 
no need for the transfer above referred to. 

In Section 18 of the same chapter there is a provision that the mem
bers of the ,board shall receive their actual traveling expenses and the 
actual or necessary expenses incident to the investigation of said board, 
either on original case or appeal therefrom. There does not seem to be 
any appropriation in Chapter 66 to take care of this expense and we are, 
therefore, of the opinion that claims for this expense might properly be 
paid out of the transfer made by the retrenchment and reform order 
No.4. 

In Section 2-a to Section 4, inclusive, of the same chapter are provi
sions for the service of notice for hearings before the board and for the 
subpoena of witnesses by the board. We find no appropriation to take 
care of this expense and we are, therefore, of the opinion that any claim 
which has been incurred under the provisions of these sections would be 
properly paid out of retrenchment and reform order :r:ro. 4. 

FISH AND GAME DEPARTMENT: Unforeseen contingency may be paid 
out of the fund provided by Section 1717, Code. 
December 9, 1929. State Game Warden: You have requested the opin

ion of this department upon the following proposition: 

"Due to a contingency which has arisen in this department because 
of additional duties provided by the Forty-third General Assembly, the 
volume of which It was impossible to foresee, and which had to be taken 
care of immediately, it has been necessary to employ additional clerical 
help to get the work out. 

We believe Section 1717 providing for the payment of contingent ex
penses will authorize this and ask your early opinion concerning the 
matter." 

You are advised that it is the opinion of this department that the 
language of Section 1717 of the Code is sufficiently broad to cover the 
contingency which you describe, and that it would be proper to pay the 
expenses made necessary by such contingency from your state fish and 
game protection fund. 

ITINERANT VENDOR-DRUGS: Itinerant vendor defined to mean one 
who goes from place to place or house to house, selling drugs that he 
has with him or which are located within the state and later delivered, 
only exception being where conflict arises with interstate commerce. 
(Sec. 3148, Code, 1927.) 
December 13, 1929. State Board of Pharmacy Examiners: This will 

acknowledge receipt of your request relative to the interpretation to be 
placed upon Section 3148, Code of 1927, which is as follows: 

" 'Itinerant vendor of drugs' shall mean any person who, by himself, 
agent, or employee goes from place to place, or from house to house, and 
sells, offers or exposes for sale any drug as defined in this chapter." 
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We call your attention to the fact that the definition points out the 
acts to be taken into consideration, which are, "sells, offers, or exposes 
for sale any drug". In the definition there is nothing said relative to 
delivery, so that any one who goes from place to place, or from house 
to house, who either sells or offers to sell, or exposes for sale any drug 
becomes an itinerant vendor, and is required to secure a license to con
tinue this practice. This, then, places within the de·finition those who 
go from house to house, or from place to place, and who make sales of 
drugs and deliver them at the same time. It also places within the 
definition those who go from place to place or from house to house and 
sell or offer to sell, or expose for sale any drugs for which they will make 
future delivery; with, however, the one exception that under the provi
visions of the Federal Constitution the states are prohibited from pla.cing 
a license tax upon those engaged in interstate commerce. Therefore, 
if a vendor went from house to house, or from place to place, and took 
orde•rs for the delivery of merchandise located in another state he would 
not be required to procure a license. This rule is well established in a 
long line of cases handed down by the Supreme Court of the United 
States; the latest of which, perhaps, is the case of Real Silk Hosiery vs. 
City of Portland, 268 U. S., 325, wherein Mr. Justice McReynolds said: 

·'The negotiation of sales of goods which are in another state for the 
purpose of introducing them into the state in which the negotiation is 
made is interstate commerce." 

So that where vendors sell and deliver at the same time or sell with 
the thought of future delivery of goods located within this state, they 
should be required t1o secure an itinerant vendor's license. 

It is our opinion that Section 3148 covers the sale of drugs by itinerant 
vendors in all cases, except those which fall within the rule provided by 
the case of Real Silk Hosiery vs. City of Portland, that is, where an 
exemption is made by the interference of interstate commerce. 

SCHOOLS AND SCHOOL DISTRICTS: Electors may direct the sale, 
lease or other disposition of any school house, school site or other 
property belonging to the corporation. 
December 20, 19.29. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter requesting the opinion of this depart
ment upon the following proposition: 

"The iGlidden independent school district owns a block of city property 
which it no longer needs. The community seems to want to turn this 
over to the city. Does the school board have authority to do this without 
a vote of the electors? If not, can the ·board submit a proposition to 
the electors to sell this property to the city? If this were done would 
it be necessary to fix a definite price-a dollar, for example--or would 
it be necessary for the board to have the property appraised before 
being sold to the city?" 

This question is covered by Section 4217 of the Code which provides 
in part as follows: 

"The voters assembled at the annual meeting or election shall have 
power to * * * 

2. Direct the sale, lease or other disposition of any school house or 
site or other property belonging to the corporation and the application 
to be made of the proceeds thereof." 
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Under this section, we are of the opinion that the school property in 
question could be disposed of to the city upon such terms as the electors 
might direct upon a proposition submitted to them at the annual election. 

ROADS AND HIGHWAYS-TRANSFERS: Transfers may be made from 
the secondary road maintenance fund to the county road, county road 
building or county bridge fund to take care of a shortage in any of 
these funds which have been occasioned by maintenance work, and 
a transfer may be made from the secondary road construction fund 
to any of the above funds to take care of construction expenses which 
cause a shortage in said funds. 
December 26, 1929. Director of Budget: It has been called to our at

tention that the county road and bridge funds in a number of the coun
ties are overdrawn and that the counties are now requesting permission 
from you to make transfers in order to clear up the deficit in these par
ticular funds which go out of existence on or about January 1, 1930. 

In order that there may be uniformity throughout the state and that 
the proper funds will be properly protected, we are writing you sug
gesting that the following procedure be followed: 

If the shortages in the county road and county bridge funds are occa
sioned by expenditures on account of both maintenance and construction, 
first the amount which is construction and the amount which is main
tenance should be ascertained, then a temporary transfer may be made 
from such county fund as has such a balance as will stand a transfer to 
the secondary road construction and the secondary road maintenance 
funds depending upon the amount necessary to pay off the construction 
claims which have caused an overdraft in the county road and/or county 
bridge funds, and a temporary transfer to the secondary road mainte
nance fund in an amount sufficient to pay off the shortage in the county 
road and/or county bridge fund. Then a permanent transfer should be 
made from the secondary road construction and the secondary road 
maintenance fund. Then, after January 'first, when funds are available 
in the secondary road construction and/or maintenance funds the money 
which has been temporarily transferred to the respective funds should 
be re-transferred back to the fund from which it came. 

It should always be borne in mind, when request is made for a trans
fer to take care of the shortage in the present existing county road 
and/or bridge funds, that it is necessary first for the county board to 
determine what amount of the shortage is construction and what amount 
is maintenance. After this has been determined the temporary trans
fers to the new secondary road construction and secondary road main
tenance funds may ,be properly made, and then a permanent transfer 
from the respective funds to the county road or .county bridge funds 
which are short. 

SHERIFFS-PRISONERS: No action would lie on behalf of a prisoner 
or his assignee to recover from the sheriff who had used the prisoner,. 
as a trustie in working at janitor work, or in a reasonable amount of 
painting, and work of that character. 
December 27, 1929. County A.ttorney, Eagle Grove, Iowa: This will 

acknowledge receipt of your letter of December 13th, 1n which you set 
out a large number of facts relative to the work done by a former pris-
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oner of your county on a house about to be occupied by Mr. Fred John
son who was the sheriff of Wright County. We will not attempt to in
corporate your entire letter, but only the three questions you submit, 
which are: 

"I would therefore like the opinion of your office, first as to whether 
or not a man committed to a county jail under an order of commitment 
not providing for hard labor, performing work as a trustie could recover 
from the sheriff or county for such work. Second, whether or not under 
the circumstances I would be precluded from prosecuting this claim 
because of having advised the present sheriff that I could see no reason 
why prisoners could not be used to work as trusties. Third, is there 
any distinction between having a prisoner while acting as a trustie 
prepare meals and do other janitor work for which the sheriff is paid 
or for him to paint some furniture and the walls in a room in a house 
which the sheriff expected to occupy." 

In answer to your first question we would say that we do not believe 
that a trustie could recover from the sheriff of the county for such work. 

In answer to your second quesHon we believe that it would not be proper, 
under the circumstances you relate in regard to your connection to this 
matter, to expect you to prosecute this action should demand be made. 

In answer to your third question we can see no distinction between a 
prisoner doing janitor work around the court house or jail and that of 
painting some furniture and walls in a house which the sheriff expects 
to occupy. 

It is, therefore, the opmwn of this department that the questions, 
which you submit, have been answered correctly by you, and that no 
action would lie on behalf of this prisoner or his assignee to recover from 
the former sheriff. 

BOARDS OF HEALTH: Where citizens of the state had been sent to 
Iowa City for treatment for social diseases and returned to their home 
counties, these patients should be taken in charge by the local board 
of health, and see that the proper treatment is continued to be ad
ministered, the expense of which can be certified to the board of 
supervisors and paid from the poor fund provided. (Sees. 2287 and 
2276, Code.) 
December 27, 1929. State Department of Health: This will acknowl

edge receipt of your request of December 12, 1929, which is as follows: 

"It frequently happens that citizens of the state who have been certi
fied to the Univers.irty Hos.pital at Iowa City as indigents and who, after 
having received a certain amount yet not complete treatment, are later 
sent back home. We have in mind especially cases of venereal disease 
(syphilis and gonorrhea) which, after having received treatment for a 
certain length of time at the University Hospital, are sent home, since 
adequate treatment, especially in cases of syphilis, covers a period of 
years. 

"I should like to receive your opinion as to what local authority has 
the duty or responsibility of continuing further necessary treatment of 
such indigents after they have been discharged by the University Hospital 
but who are in need of further treatment." 

We are of the opinion that the proper method of procedure such as you 
outline should be somewhat as follows: The hospital at Iowa City at the 
time the patient is sent back to his home county should notify the local 
board of health who, in turn, should see that the local health officer is 
notified of the situation. The local officer and hospital should co-operate 
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in seeing that the patient should receive necessary treatment. The local 
board of health has, under the provisions of Section 2287, power to take 
this patient in charge and see that the proper treatment is administered. 
The expense necessitated by this treatment should be certified to the 
board of supervisors who should pay the same from the poor fund, as pro
vided under Section 2276. This, of course, would be any expense that 
would necessarily arise from the treatment of the patient in his home 
county by the local health officers. 

We might further suggest that it is the duty of the local board of 
health to attend to cases of this character, and it should be the duty of 
the hospital at Iowa City to see that the local board of health is notified 
that they are returning a patient afflicted with the disease mentioned. 

CECVIETERIES-TOWNSHIP TRUSTE'ES-TAX: Cemetery tax to be de
posited ·by township clerk under direction of trustees. Mayor of town 
has no authority to hold this money. 
December 28, 1929. County Attorney, Britt, Iowa: This will acknowl

edge receipt of your request of December 9th, which is as follows: 

"Where cemetery levy is made by township trustees, to cover property 
situated in an incorporated town within the limits of the township, as 
contemplated in Section 5563, kindly advise how the county treasurer 
should handle these funds, i. e., the funds collected in the town, should 
he send these funds to the mayor of the town or to the township clerk 
and trustees. If sent to the mayor and he refuses to turn the funds to 
the trustees, what action should be or can be invoked to compel the 
delivery of the funds?" 

The cemetery funds should be taken care of as provided in Section 
5547, which provides that the township clerk shall receive, collect, and 
deposit, under the direction of the township trustees, all such funds. In 
the event the funds were sent to the mayor by mistake and he refused to 
turn same over to the township trustees, they would be entitled to main
tain an action of mandamus. 

PRISO~ERS-PENAL INSTITUTIONS: Where an absconded parolee 
later found by the Board of Parole and for whom it was necessary to 
furnish certain medical expense, the board would be authorized to pay 
such necessary expense. 
December 28, 1929. Board of Parole: This will acknowledge receipt of 

your request of December 16th, in which you ask the following question: 

Where an inmate of the reformatory at Anamosa was paroled and 
placed at employment, and who later absconded and was not found until 
he was injured while stealing an automobile, and which injuries neces
sitated expense for treatment and guarding him while in the hospital, 
would the board be liable for payment of these expenses? 

In reply we would say that, while there is no specific statute covering 
this particular question, we are of the opinion that inasmuch as the 
parolee is under the care and direction of the Board of Par•ole during 
this time and he wa.s returned to the reformatory as soon as he was able 
to be removed from the hospital, we believe that the board would be 
authorized to pay the necessary expense. 

REAL ESTATE COMMISSIONER-FISCAL YEAJR-RETRENCHMENT 
AND REFORM TRANSFER: The fiscal year of the real estate com
missioner is from July 1st to June 30th. The money transferred by the 
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retrenchment and reform committee for the use of the real estate 
commissioner should be returned when and at such time as funds 
are available with which to pay the same. (Chap. 215, Acts Forty-third 
General Assembly.) 
December 28, 1929. 

your letter requesting 
question: 

Secretary of State: We acknowledge receipt of 
an opinion of this department on the following 

The Forty-third General Assembly, under the provisions of Chapter 
215, provided for the licensing of real estate brokers and dealers in 
Iowa. In Section 4 of said chapter we find the following language: 

"No expenditures shall be made in excess of the license fees and 
receipts under the provisions of this act during any fiscal year of its 
operation." 

We desire an opinion on the following questions: 
Is the fiscal year from January 1st to January 1st, and if so what dis

position shall be made of receipts and expenditures to January 1, 1930? 
The legislative retrenchment and reform committee transferred tem

porarily the sum of $4,000.00 to be used by the real estate commissioner 
in carrying out the provisions of Chapter 215, Acts of the Forty-third 
General Assembly, providing in the order that said sum should be re
turned to the retrenchment and reform committee's funds when revenue 
was available in the real estate commissioner's fund. When should the 
real estate commissioner return this fund? 

We are of the opinion that the fiscal year, so far as it is applicable to 
Chapter 215, Acts of the Forty-third General Assembly, is from July 
first to June 30th, and that your fiscal year would end and terminate on 
June 30, 1930. 

The real estate commissioner should return the $4,000.00, transferred 
by the retrenchment and reform committee for his use, when and at such 
time as he may have funds, by virtue of the receipts of his office, suffi
cient to do so. 

REAL ESTATE COMMISSIONER- LICENSES- CHICAGO JOINT 
STOCK LAND BANK: A company engaged in mortgage loan business 
in this state who has regular employees who handle the collection of 
interest and principal on the loans and manage and sell such real 
estate as may be acquired by the corporation, is not required to secure 
a license under the provisions of Chapter 215, Acts of the Forty-third 
General Assembly, 
December 28, 1929. Secretary of State: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

The Chicago Joint Stock Land Bank is a corporation engaged in the 
business of making loans secured by real estate mortgages, and In con
nection with their business they acquire title to some of the real estate 
by virtue of the foreclosure of mortgages. The company has employed 
regularly a number of men, whose business it is to collect the interest 
and payments due from the company's loans on real estate and to 
generally look after the business of the company in the state of Iowa; 
and in connection with these duties these employees negotiate sales of 
such real estate as the company may acquire title to. These men are 
paid a substantial regular salary and in addition, when one of them 
negotiates a sale of real estate, he is paid an additional commission. 
Is it necessary, under the provisions of Chapter 215, Acts of the Forty
third General Assembly, that the Chicago Joint Stock Land Bank be 
licensed as a broker and its employees licensed as salesmen? 

We are of the opinion that, under Section 2, Chapter 215, Acts of the 
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Forty-third General Assembly, the Chicago Joint Stock Land Bank and 
all companies operating on a similar basis would not be required to com
ply with the provisions of said chapter, and that it would, therefore, not 
be necessary for said company nor its sJ.lesmen to secure licenses unrlE'r 
the same, as said companies would be selling their own real estate 
through their regular employees. 

REAL ESTATE CO:viMISSIONER-LICENSES: A company which is a 
financial correspondent for an insurance company, and who handles 
the making of loans for said company on a commission basis, and 
handles the sale of any real estate owned by the insurance company 
on a commission basis, must secure a broker's license under the 
provisions of Chapter 215, Acts of the Forty-third General Assembly. 
December 28, 1929. Secretm·y of State: We acknowledge reoeipt of 

your letter requesting an opinion of this department on the following 
question: 

The George M. Van Evera & Company are the financial correspondents 
for the Union Central Life Insurance Company in this state and as such 
correspondents handle the making of all loans on real estate, and in 
connection with its duties as loan agent for said insurance company 
negotiates sales of such real estate as the insurance company may acquire 
by virtue of a mortgage loan. Is the George M. Van Evera & Company 
subject to the provisions of Chapter 215, Acts of the Forty-third General 
Assembly, and must they secure a broker's license in accordance with the 
provisions of said chapter? 

We assume, for the purpose of this opinion, that the Gt:orge M. Van 
Evera & Company, as financial correspondent for the Union Central 
Life Insurance Company, makes loans for said romp::my on a commission 
basis, and manages, leases and handles real estate for said company 
on the sam basis. 

Assuming facts as above stated, we are of the opinion that the George 
M. Van Evera & Company are subject to the provisions of Chapter 215, 
Acts of the Forty-third General Assembly, and must secure a license 
as a broker under the provisions thereof. 

FISH AND GAME-FUR DEALERS: A fur dealer who operates a tan
ning business, who has representatives on the road soliciting hides 
for tanning purposes must secure permits for traveling representatives. 
December 30, 1929. State Game Warden: We acknowledge receipt of 

your request for an opinion of this department on the following question: 

Whether a dealer who is in the tanning business and his solicitors 
on the road who solicit hides for tanning is a dealer within the meaning 
of Section 4, Chapter 58, Acts of the Forty-third General Assembly, and 
must have a license for his traveling representatives. 

It will be noted from reading Sub-paragraph 1766-a 5, Section 4, Chap
ter 58, Acts of the Forty-third General Assembly, that every dealer or 
buyer of skins or hides of fur-bearing animals must obtain a license 
from the State Fish and Game Department. It will also be noted that the 
term "dealer" or "buyer," as used in that section, means any person, 
partnership or corporation who maintains an established place of busi
ness for buying or "dealing in" skins of any animals named in the act. 

We are, therefore, of the opinion that a person or company who is 
engaged in the business of tanning hides for others is a dealer within 
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the meaning of the definition contained in Sub-paragraph 1766-5, Section 
4, Chapter 59, Acts of the Forty-third General Assembly, and must have 
licenses for their traveling representatives. 

CORPORATIONS- BUILDINIG AND LOAN- LIQUIDATION: Section 
9365, Code of 1927, provides for plan of liquidation of building and loan 
associations. 
December 30, 1929. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

In the event of a failure in a building and loan association are the 
assets of the corporation first to be applied to the payment of the in
debtedness of the con}oration and then distributed among the stock
holders in proportion to their holdings? 

We refer you to Section 9365, Code of 1927. This section provides a 
plan for the liquidation of building and loan associations and specifies 
just how such liquidation is to be made. It will be noted from reading 
the section above referred to that the debts of the association are to 
be first paid and then the balance is to be pro-rated among the various 
members in accordance with their respective interests. 

TAXATION-POLL TAX-ROADS AND HIGHWAYS: The poll tax pro
vided for in Sections 57-a1 to 58 inclusive, Chapter 20, Forty-third Gen
eral Assembly, does not bear interest and penalty. 
January 14, 1930. Auditor of State: We acknowledge receipt of your 

letter of January 11, 1930, requesting an opinion of this department on 
the following question: 

"Under the new road law (Bergman Bill), referring to poll tax and its 
collection. When does penalty attach (if any) in the event such poll tax 
is allowed to become delinquent?" 

We re•fer you to Section 57-a1 to Section 58, inclusive, Chapter 20 
Acts of the Forty-third General Assembly. It will be found from exam
ining these sections that there is no provision in the law for the collec
tion of interest and penalty on delinquent road poll tax. 

We are, therefore, of the opinion that such tax does not bear the same 
penalty and interest as is provided in case of general taxes and special 
assessments. 

COUNTY HOSPITALS- OSTEOPATHS- CHIROPRACTORS: Osteo-
paths and chiropractors are entitled to same consideration in county 
public hospitals as regular practitioners of medicine. (Chapter 269, 
Sections 2181, 5364, Code, 1927.) 
January 14, 1930. Commissioner of Health: This will acknowledge 

receipt of your request of January 10, 1930, which is as follows: 

"The question having been raised by various county hospitals and medi
cal societies, I am writing to request an opinion as to whether or not the 
trustees of a county public hospital (as provided for under Chapter 269 
of the Iowa Code) have the power to exclude osteopaths and chiropractors 
from the hospital. 

"One of the medical societies has just raised the question again and has 
cited an opinion from your office under date of June 26, 1928, relating to 
'Osteopath: Indigent persons', as applied to Section 2181 of the law pro
viding for commitment to the State Unive•rsity Hospital. The question was 
raised as to whether or not that interpretation would apply to Section 
5364." 
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We do not believe that the legislature, when they incorporated Section 
5364 in the chapter pertaining to county public hospitals, intended to 
discriminate against any recognized branch of medical service, and 
that the hospital should, therefore, permit osteopaths and chiropractors 
to have the same recognition in county public hospitals as is given to 
doctors pra.cticing a regular course of medicine. 

,ROADS AND HIGHWAYS-SECONDARY ROADS: Sixty-five per cent 
of the construction fund may be used for construction work on county 
trunk roads and may be apportioned by the supervisors for work on 
roads which it were contemplated to improve under the county road 
bond issue. (Chapter 20, Laws Forty-third General Assembly.) 
January 16, 1930. County Attorney, Fort Dodge, Iowa: We have your 

letter of the fifteenth in which you submit the following question: 

"Our board of supervisors have asked a question in regard to the Berg
man Law and they have suggested that I write to you for an opinion on 
this question as you are the person most familiar with such a question 
arising under this law. 

"Our county voted a bond issue which provided for the improvement 
of our trunk roads by the sale of county bonds. Somewhat later the .bonds 
were held unsaleable and no ,funds were available for building said roads. 
Most of these roads are the most important roads in the county outside 
of the state roads and need building and improving at once. The ques
tion is could the supervisors take part of the sixty-five per cent trunk 
road construction fund and improve the roads with that money, keeping 
an accurate account of the amount spent on each mile, then after the 
legislature amends or in some way legalizes the validity of our road bond 
election and makes available or possible the sale of our road bonds which 
were voted by the people so that such bonds could be sold and the money 
used to pay back to the trunk road construction fund the exact amount 
spent on improving each unit or mile improved that was actually under 
the bond election." 

We enclose herewith a mimeographed copy of an opinion given by this 
department on the secondary road law. It may be of some assistance 
to you. 

In reference to the particular proposition you submit, we hold that 
the sixty-five per cent of the construction fund, under the provisions of 
Chapter 20, Laws of the Forty-third General Assembly, may be used for 
construction work on county trunk roads, and we see no objection to 
it being used for construction work on roads that were within the pro
gram contemplated in your county road bond issue. The roads that are 
to be improved in the county trunk system are to be selected by the 
board of supervisors, and there is nothing in the statute prohibiting the 
board from selecting the roads which wNe included in the bond program. 

MOTOR VEHICLE-REFUNDS-JUNKED CARS: A requirement that 
claims fo·r refunds on junked cars be filed in the office of the Secretary 
of State by July first of the year for which the refund is claimed 
would not be permissible under the statutes of the state. (Sections 
4924-25, Code of 1927.) 
January 21, 1930. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Would it be necessary that claims filed for refunds in accordance with 
Section 4924, Code of 1927, as amended by the Acts of the Forty-third 
General Assembly, be certified and approved by the county treasurer and 
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filed in the office of the Secretary of State by July first of the year for 
which the refund is claimed? 

We do not find anything in the statute which would require the certifi
cation and approval by the county treasurer and the filing with the office 
of >the Secretary of State by July first of the year for which the refund 
is claimed, and are, therefore, of the opinion that such a requirement 
would not be proper under the statute. 

Section 4925, Code of 1927, however, gives the department power to 
require proper and satisfactory proof and the decision of the department 
with respect to the same would be final. 

ROADS AND HIGHWAYS-TOWNSHIP CLERK: Under Chapter 20, 
Acts of the Forty-third General Assembly, Chapter 244, Code of 1927, 
was repealed and the township clerk has no duties to perform in con
nection with the handling of road funds and is, therefore, not entitled 
to compensation for such services. 
January 21, 1930. County Attorney, Cresco, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Under Chapter 20, Acts of the Forty-third General Assembly, is the 
township clerk, where the county board requires the township trustees to 
take care of the maintenance of the local county roads, entitled to com
pensation as was provided for in Section 4810, Chapter 244, Code of 1927? 

You are referred to Section 35, Chapter 20, Acts of the Forty-third 
General Assembly. It will be noted from reading that section that when 
the board of supervisors of a county provides for the maintenance of the 
local county roads by the township trustees that the township's share 
of the secondary road maintenance fund is set aside in the county treas
ury, and then, of course, all claims for maintenance work will have to 
be filed with the county auditor and allowed by the board of supervisors 
and paid by the county warrants. 

The township clerk would, therefore, have nothing to do with the ex
penditures of the money. We are, therefore, of the opinion that since 
Chapter 244, Code of 1927, was repealed by Chapter 20, Acts of the 
Forty-third General Assembly, and since there is no provision in said 
chapter authorizing compensation to be paid to the township clerk for 
any services which he might perform, and since, so far as the local 
county roads are concerned, he has no duties to perform that there is 
no authority for paying the township clerk anything for his services in 
connection with road work. 

PERMA:\'ENT SCHOOL FUND-CITIES AND TOWNS: Cities helrl 
liable for fines and forfeitures collected by clerk of municipal court 
and by him embezzlerl. Code, Section 10671. 
January 22, 1930. County Attorney, Marshalltown, Iowa: This will 

acknowledge receipt of your letter requesting the opinion of this depart
ment upon the following proposition: 

"Is the city of Marshalltown liable to Marshall county and to the 
school fund for the state fines embezzled .by the clerk of the municipal 
court during the time when he was clerk of that court?" 

The statute applicable to this question, being a portion of Section 
10671, Code of Iowa, 1927, provides as follows: 

\ 
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"Fees, costs and expenses. If no provision is made in the laws ap
plicable to the district court for fees, costs and expenses, they shall be 
the same as in justice of the peace courts. The bailiff may retain the 
amounts allowed to him by law for mileage and necessary actual ex
penses in addition to his salary. All other fees, fines, forfeitures, costs, 
and· expenses shall be turned over to the city treasurer by the officer 
collecting the same on or before the tenth day of each succeeding month, 
and the city treasur&r shall forwith pay to the county treasurer, for the 
benefit of the school fund, the portion of the fines and forfeitures collected 
for the violation of state laws." 

From this it will be seen that it is the duty of the clerk of the municipal 
court, being the officer who collected the fines and forfeitures, to account 
to the city treasurer on or before the tenth of the succeeding month and 
it then becomes the duty of the city treasurer to forward to the county 
treasurer for the benefit of the school fund, the portion of the fines and 
forfeitures collected for the violation of state laws. 

After extended search, we find no case directly in point but refer you 
to the case of State vs. City of Milwaukee, 158 Wis., 564; 149 N. W. 579, 
Annotated Cases, 1916-A page 110. 

This case holds that the state (which is the custodian of school funds 
in that state) is entitled to recover from the city and the county funds 
which were collected as fines and wrongfully applied or appropriated by 
the city or county. Inasmuch as it is the duty of the city to account 
to the county for the use and benefit of the school fund, for all fines 
collected, we are of the opinion that the city is liable to the county, as 
custodian of the school fund, for the fines which were collected by the 
city clerk and thereafter by him embezzled. We reach this conclusion 
in view of the above statute which makes it the duty of the clerk of 
the municipal court to collect these fines or forfeitures after which 
collection they become the funds of the city upon which is impressed the 
duty of accounting to the county for them. 

COUNTIES-COUNTY OFFICERS-FUNDS: Counties not permitted to 
anticipate and issue warrants for funds in being by virtue of an 
authorized levy, unless it is such a fund as is within the exceptions 
contained in Section 5259, Code of 1927. 
January 22, 1930. County Attorney, Bedford, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Our county treasurer informs us that the general fund of the county 
was overdrawn around nine thousand dollars ( $9,000.00) at the end of 
the year 1929. 

Is the treasurer authorized, under the law, to issue warrants against 
the general fund when he has no cash in this fund? 

We call your attention to Section 5259, Chapter 265, Code of 1927. If 
the purpose for which the warrant is issued is one which comes within 
the exceptions contained in Section 5259 the county auditor might prop
erly issue a warrant even though there were no funds in the county 
treasury in the particular fund with which to pay it. However, if the 
expenditure for which the warrant is issued is not one which comes 
within the exceptions contained in Section 5259, then the provisions of 
Section 5258 (Tuck Law) would apply, and no county officer would have 
any authority to issue any warrant or cash the same contrary to the 
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provisions thereof. Of course, since January first this year, the warrants 
may now be issued in anticipation of the collecta·ble revenues for this 
year; this in accordance with the provisions of Section 5258. 

We call your attention also to Section 21, Chapter 20, Acts of the Forty
third General Assembly. It will be noted from reading this section ihat 
the compensation of the county engineer and his assistants are payable 
from the county general fund, secondary road construction fund, or from 
the secondary road maintenance fund or from any one or all of said funds. 

ROADS AND HIGHW A YS-MAINTENANCE-TOWINSHIP TRUSTEES: 
Where the plan of maintaining the local county roads by the township 
trustee•s, as provided for in Section ·35, Chapter 20, Acts of the Forty. 
third General Assembly, is adopted by a county board of supervisors 
the township trustees have nothing to do with the repair, construction 
and maintenance of bridges and culverts on the local county roads. 
January 22, 1930. County Attorney, Carroll, Iotu'a: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

The board of supervisors of this county desire to leave the work of 
maintaining the local county roads to the township trustees. They desire, 
however, to have this work done only on the roads themselves and wish 
to retain the work of maintaining bridges and culverts on local county 
roads. 

Can this be done under Chapter 20, Acts of the Forty-third General 
Assembly? 

We are of the opinion that where a county board of supervisors adopts 
the plan provided for in Section 35, Chapter 20, Acts of the Forty-third 
General Assembly, and provides for the maintenance of the local county 
roads by the township trustees that said section only contemplates the 
maintenance of the local county roads and does not contemplate the main· 
tenance and repair of bridges and culverts on said roads. 

The work of maintaining, repairing, and constructing bridges on all 
roads of the county is the work of the board of supervisors and, in our 
opinion, cannot be delegated to the township trustees under the provi
sions of Section 35, Chapter 20, Acts of the Forty-third !General Assembly. 

ROADS AND HIGHWAYS-BOARD OF APPROVAL-CITIES AND 
TOWNS: Cities and towns whose city limits are the limits of the 
township are not entitled to representation on the board of approval 
as provided for by Section 34, Chapter 20, Acts of the Forty-third 
General Assembly; there being no local county roads within such city 
or town. 
January 22, 1930. County Attorney, Carroll, Iowa: We acknowledge 

receipt of your letter under date of January 3, 1930, requesting an opin· 
ion of this department on the following question: 

Are cities and towns whose city limits are also the limits of a township 
entitled to representation on the board of approval provided for by Sec· 
tion 34, Chapter 20, Acts of the Forty-third General Assembly? 

It will be seen from reading Section 34, Chapter 20, Acts of the Forty
third General Assembly, that the board of approval is a board of ap
proval for the proposed program for local county roads and for that pur· 
pose only. Inasmuch as there are no local county roads in a city or 
town whose limits are the limits of a township, we are of the opinion 
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that such a city or town would not be entitled to representation on the 
board of approval provided for in Section 34, Chapter 20, Acts of the 
Forty-third General Assembly. 

TAXATION-SCAVENGER SALE: Taxes received from the scavenger 
sale should -be apportioned by the treasurer in the same manner as 
unavailable taxes are apportioned in accordance with the provisions of 
Section 7256, Code of 1927. 
January 22, 1930. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

"When real estate is sold at scavenger sale for both regular taxes and 
special assessments, how should the proceeds be distributed? Should the 
regular taxes be taken first and the remainder, if any, placed to specials, 
or should said proceeds be distributed to all funds pro rata?" 

We do not find any statute which specifies just how the apportionment 
should be made. 

We do find, however, in Section 7256, Chapter 347, Code of 1927, the 
procedure that the treasurer shall follow in connection with unavailable 
taxes. The procedure therein designated is that the treasurer shall ap
portion the excess of the taxes over and above the amount for which the 
property was sold among the funds to which it belongs, and we are of 
the opinion that the amount received at a scavenger tax sale should be 
apportioned by the treasurer in the same manner as are the unavailable 
taxes. 

FISH AND tG·AME-FURS: One who secures possession and title to furs 
by virtue of an attachment may legally dispose of the same providing 
said furs were lawfully possessed by the debtor. 
January 22, 1930. State Game Warden: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

"A grocery firm has levied an attachment on furs in the possession of 
the one who was indebted to it and now desires to know whether or not 
they can legally dispose of said furs." 

We are _of the opinion that anyone who secures title and possession to 
furs through attachment may legally dispose of the same if the one from 
whom they secured the same by the attachment proceedings had said 
furs legally in his or her possession. 

REAL ESTATE-LICENSES-AUCTIONEER: Under Chapter 215, Acts 
of the F'orty-third General Assembly, it is necessary for an auctioneer 
who sells any real estate, other than his own, at public auction to 
secure a license. 
January 22, 1930. County Attorney, Humboldt, Io.wa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following. question: 

Is it necessary _for an auctioneer who occasionally sells a piece of real 
estate at public auction to qualify and secure a license under and in 
accordance with Chapter 215, Acts of the Forty-third General Assembly? 

We are of the opinion that under said chapter it would be necessary 
for an auctioneer, before he sells or offers for sale at public auction any 
real estate not his own, to qualify and secure a license in accordance 
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with the provisions of Chapter 215, Acts of the Forty-third General As
sembly. 

SCHOOLS-I:-.l'SURANCE (GROUP)-TEACHE.RS: School board does 
not have authority, either express or implied or necessary to carry out 
the objects or purposes of the school corporation, to pay premiums for 
insurance for teachers. 
January 22, 1930. Suve1·intenflent of Public Instruction: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

Has a school board authority to pay the premium on group insurance 
for its teaching staff? 

We find no statute which would authorize a school board to pay a 
premium on group life insurance for anyone employed by it. It is a well 
known rule that municipal corporations can possess and exercise the fol
lowing powers and no others: 

1. Those granted in express words. 
2. Those necessarily implied or necessarily incident to the powers 

expressly granted. 
3. Those absolutely essential to the declared objects and purposes of 

the corporation. 
We are, therefore, of the opinion that a school board does not have the 

power to pay the premium on group life insurance for any of its em
ployees, the authority not being expressly granted, necessarily implied 
nor essential to the carrying out of the declared objects and purposes of 
a school corporation. 

We are also enclosing herewith copies of opinions, one rendered your 
department under date of October 27, 1924, and the other to the budget 
director under date of April 19, 1927. These opinions will, no doubt, 
answer other questions which will now arise with respect to group life 
insurance. 

ROADS AND HIGHWAYS-MAINTENANCE-BOARD OF SUPER
VISORS: It is mandatory upon the board of supervisors to grade, 
drain, bridge or culvert or maintain any road or street which is a con
tinuation of the county trunk highway system or local county road 
system if said road or street is within one of the three classes defined 
in Section 48, Chapter 20, Acts of the Forty-third General Assembly. 
January 22, 1930. C9unty Attorney, Chariton, Iotv'a: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Does Section 48, Chapter 20, Acts of the Forty-third make it compul
sory upon the board of supervisors to grade, drain, bridge, gravel or 
maintain any road or street which is a continuation of the county trunk 
highway system or local county road system, which road or street falls 
within any of the three classes set out in said section? 

We are of the opinion that under said section it is mandatory on the 
board of supervisors to grade, drain, ·bridge, gravel or maintain any road 
or street which is a continuation of the county trunk system, or contin
uation of a county local road which is built to grade and surface, or 
about to be built to grade and surface, and which is wit)lin one of the 
three classes designated in said Section 48. 
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ROADS AND HIGHWAYS-TOWNSHIP CLERKS: Since the adoption 
of Chapter 20, Acts of the Forty-third Ge~eral Assembly, township 
clerks have no duties to perform with respect to the handling of road 
funds and are no longer required to post a bond for the same. 
January 22, 1930. County Attorney, Clinton, Iowa: We acknowledge 

receipt of your letter re·questing an opinion of this department on the 
following question: 

Is it necessary, since the adoption of Chapter 20, Acts of the Forty
third General Assembly, for a township clerk to furnish a bond in any 
amount? 

We call your attention to the fact that since the adoption of Chapter 20, 
Acts of the Forty-third General Assembly, Chapter 244 of the Code of 
1927 was repealed and by the repeal of this chapter the requirement that 
the township clerk furnish a bond in connection with his handling of the 
road funds was thereby repealed. Under the said act the township clerk 
has nothing to do with any of the road funds, and he is not, therefore, 
now required to post a bond in connection with his handling of such 
funds as he no longer has anything to do with such funds. A township 
clerk, however, is required in a number of places in the Code of 1927 to 
post bonds in connection with other matters. J<~or example: Section 
5580, Chapter 285, Code of 1927, requires that the township clerk post a 
·bond where the township has voted a tax for the construction of town 
halls. 

COUNTY OFFICERS-BOARD OF SUPERVISORS-CLAIMS: It is per
missible for the county treasurer to pay petit jurors, grand jurors, and 
witness' fees on the certificate of the clerk of the district court and to 
then attach these certificates and file a claim to the board of super
visors. In making up the copy of proceedings of the board for publi
cation the claims of each claimant must be itemized. 
January 23, 1930. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tions: 

( 1) It is the custom in several counties that the county treasurer pay 
petit jurors, grand jurors, and witness' fees upon the certificate of the 
clerk of the district court; the tre..>surer holding these certificates until 
such time as there is an accumulation, then attaching these certificates 
to a claim and presenting same to the board of supervisors and receiving 
one warrant for the total amount of the certificates. 

Is this permissible? 

( 2) The county auditor in making up copy of the ooard proceedings 
for publication, enters the above mentioned claim as per exhibit at
tached. Is this correct or should the names of jurors and witnesses be 
published the same as other claims? 

We find nothing in the statute which would prohibit the handling of 
these court expenses in the manner suggested in your statement of facts. 
It would, however, be necessary that the provisions of Section 5123, Code 
of 1927, be complied with. 

We are of the opinion that the county auditor in making up the copy 
of the proceedings for publication must enter the name of each claimant 
who received money from the county, the purpose of the publication of 
the proceedings of the board being to apprise the public of just who re
ceived money from the county treasury and the amounts received. 
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BOARD OF PAROLE-REWARDS: Board or warden has no power to 
offer reward for apprehension of a court parolee who has violated his 
parole. 

January 24, 1930. Board of Pm·ole: We have your letter of January 
22nd requesting the opinion of this department upon the following propo
sition: 

"The board of parole requests your opinion on the following question, 
to-wit: whether the warden of either the penitentiary or men's reforma
tory has authority to authorize the Board of Parole to offer a reward for 
the apprehension of a prisoner paroled to it by the court, under Section 
3801 of the Code of Iowa, 1927, and wherein the parolee has absconded." 

Section 38"01 of the Code, to which you have referred, provides that 
when a parole is granted by a court under authority of Section 3800 of 
the Code, the court may order the person committed to the custody, care, 
and supervision Q.f the Board of Par,ole. It is then provided that the Board 
of Parole shall have and exercise over said parolee all of the power 
possessed by the board over persons paroled by it, and all expenses in
volved shall be paid from the appropriations made to the board. 

Section 3770 of the Code provides that: 

"If a convict escapes from the penitentiary or the men's reformatory, 
the warden shall take all proper measures for his apprehension; and for 
that purpose he may offer a reward, not exceeding fifty dollars, to be 
paid by the state, for the apprehension and delivery of such convict." 

It will be observed that the foregoing provision is limited specifically 
to a convict who escapes from the penitentiary or the men's reformatory. 
A person paroled by the court before commitment and placed under the 
board of parole, is not in the same situation as is a convict in the peni
tentiary or reformatory. 

It is the opinion of this department that the provisions of Section 3770 
of the Code are not broad enough to extend over and apply to a court 
parolee placed under the care and custody of the Board of Parole. 

MOTOR VEHICLES: Trackless trolley motor vehicle within meaning 
of Section 1, Chapter 122, Acts of the Forty-third General Assembly. 
January 27, 1930. Secretary of State: This will ack~owledge receipt 

of your letter requesting the opinion of this department upon the ques
tion whether a trackless trolley should be licensed under the provisions of 
the motor vehicle law. 

This will be determined by the definition for motor vehicles as defined 
by the laws of Iowa. That definition is found in Section 1, Chapter 122, 
Acts of the Forty-third General Assembly and provides as follows: 

Section 1. The term 'motor vehicle' shall include all vehicles pro
pelled by any power other than muscular power except traction engines, 
road rollers, cranes, corn shellers, wood saws, sprayers, disc sharpeners, 
and other articles of husbandry of a like or similar nature, and such ve
hicles as are run only upon tracks or rails." 

From reading this section, it is clear that the trackless trolley, since 
it is not propelled by muscular power, and is not run upon tracks or 
rails and does not_ come within any of the other exceptions, would be a 
motor vehicle within the meaning of that statute. 

COUNTY HEALTH UNIT-GENERAL FUNDS: The words, "county 
funds legally available," would necessarily, as used in Section 4, Chap-
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ter 65, Acts of the Forty-third General Assembly, be construed to mean 
county general funds. 
January 27, 1930. Department of Health: This will acknowledge re

ceipt of your request in which you submit the following question: 

"Section 4 of Chapter 65, Laws of the Forty-third General Assembly, 
speaks of 'county funds legally available' as money to be used for the pay
ment of the expense incurred by the county health unit." 

It was, undoubtedly, the intention~of the legislature, and it is our opin
ion, that the words, "county funds legally available'', can and do refer 
only to the general funds of the county, and we believe that the board of 
supervisors would, without question, be authorized to use money from the 
general fund for this purpose. While the words, "general funds", were 
not included in Section 4 of Chapter 65, Laws of the Forty-third General 
Assembly, nevertheless, it is the only fund which would be available for 
this purpose, and I might say that the legislature has, prior to this time, 
seen fit to use the county general fund along similar lines. 

FISH AND GAME-FURS: Trapper, under Section 3, Chapter 58, Acts 
of the Forty-third General Assembly, required within 10 days after the 
closed season to file an inventory with the State Fish and Game Depart
ment. Failure to do this would make trappers subject to prosecution. 
Fur dealer who buys a hide from a trapper in the ten days after the 
closed season may be prosecuted if it can be proven that he knew that 
said hides were illegally possessed by the one from whom purchased. 
January 27, 1930. County Attorney, New Hampton, Iowa: We acknowl-

edge receipt of your letter requesting an opinion of this department on 
the following question: 

A resident of this county, who is· a licensed fur buyer, has been charged 
with buying furs out of season and with failing to report a known viola
tion of the fish and game laws. The facts in connection with the case 
are: an opossum fur was taken during the open season in November. 
The season closed December first and as I read the law the trapper has 
until December lOth to dispose of the fur. He sold the fur to Mr .. Feine, 
the fur dealer, on December 17th; Mr. F'eine, on his report for December, 
reported the purchase of this particular hide, the date of the purchase 
and the party purchased from. The trapper was arrested and fined. 

Will you give us your opinion concerning the law surrounding the facts 
in this case? 

Section 3, Chapter 58, Acts of the Forty-third General Assembly, so far 
as material, provides as follows: 

"Every person who traps, kills or ensnares any of the animals named 
and described in this act, shall within ten (10) days following the close 
of the open season on said animals as herein provided, file with the state 
fish and game department of the state, an inventory, under oath, naming 
or describing each of said animals trapped, killed or ensnared by him 
during said open season." 

It would appear that under that part of Section 3, Chapter 58, Acts of 
the Forty-third General Assembly, set out above, that every person who 
has furs in his possession, which were trapped, killed, etc., by him dur
ing the open season must within ten ( 10) days after its cl6se file with 
the State Fish and Game De·partment an inventory giving the informxtion 
required, and if this is not done said person would be violating the law 
and would be subject to punishment in accordance with Section 1789, 
Chapter 86, Code of 1927. 
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Section 4, paragraph 1766-a4, Chapter 58, Acts of the Forty-third Gen
eral Assembly, provides as follows: 

"It shall be the duty of each dealer or buyer of any of the skins or 
hides of the animals named and described in this act, to report to the 
state fi,sh and game department, the name of any person who sells or 
attempts to sell any skins or hides which appear to have been illegally 
possessed or taken by said person." 

Under the above section, if the fur dealer has good reason to believe 
that any furs which are sold or att~mpted to ,be sold him are illegally 
posses,sed or have been illegally taken, by the person who offers to sell 
them or sells them to him, to repol't this fact to the State Fis:h and Game 
Department, and if it can be proven that said fur deale,r had good reason 
to believe and had knowledge of these facts he probably could be prose
cuted under Section 1789, Chapter 86, Code of Iowa 1927. 

MOTOR CARRIERS-TRUCK: Cooperative creamery haulers not within 
the meaning of Chapter 129, Acts of the Forty-third General Assembly. 
Person who hauls incidentally to his own personal use of truck not 
within meaning of statute; person who holds himself out at all times 
to engagements in a trucking business, is using his truck principally 
for !:tire. 
January 28, 1930. County Attorney, Storm Lake, Iowa: This will ac

knowledge receipt of your letter of recent date requesting the opinion of 
this department upon the question whether the operator of a truck under 
conditions set out would be required to secure the permit prescribed by 
Chapter 129, Acts of the Forty-third General Assembly. 

1. This man works for the cooperative creamery company hauling 
cream from farm to creamery and receives commission for such hauling. 
He collects nothing else en route. In the summer time he buys ice at 
Storm Lake and hauls it to AJ.bert City, and there retails it himself. 

2. This operator is a retired farmer, living in town, and has no regular 
occupation. He does odd jobs about town and uses his truck to haul his 
own cream and live stock to market and in addition, hauls for his 
friends and neighbors but makes no regular business for such hauling. 
Last year he hauled 163 loads for other people and received the total 
sum of $200.25 for such work. 

3. This operator lives in town and does odd jobs of work about town. 
He owns a Ford truck and is open for engagements mt all times for 
trucking cream and live stock to town. He does not attempt to haul 
freight to other cities or make long hauls. 

We shall answer your questions in the order submitted. 
L This man is not engaged in the use of his truck for hire within 

the meaning of the statute as he is not holding himself out to the public 
generally for hire and is following a fixed route. He would, therefore, 
not be required to have the permit provided by this chapter. 

2. This is a closer question. While this man is using his truck for 
his own use, he is, of course, not operating for hire. This case would be 
determined by the fact whether or not he hauls for his neighbors inci
dentally or whether he holds himself out generally to the public to haul 
or operate his truck for hire. If he holds himself out generally and 
hauls for anyone who calls upon him, he should secure the permit. If he 
merely hauls for such neig·hbors aH he sees fit to haul for, he would not 
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be required to have a permit. This rule would also apply to any person 
operating a truck in this manner. 

3. This operator would be governed by the rule above set out, that is, 
whether he holds himself out at all times for engagements. If so, he 
should procure the license. If not, he would come under the rule ex
pressed in division two hereof. 

MOTOR VEHICLES-LICENSE: Drivers of laundry trucks who also 
solicit accounts are subject to chauffeur's license. 
January 29, 1930. Secretary of State: This will acknowledge receipt 

of your letter requesting the opinion of this department upon the follow
ing proposition: 

"Does the statute require drivers of laundry trucks or delivery wagons, 
who are paid partially by salary and partially by commissions, and who 
solicit laundry accounts and pick up and deliver laundry bundles to pro
cure chauffeur's license under the provisions of Section 4863 of the Code; 
or are such drivers within the exemptions in that statute upon the 
grounds that they are agents of the laundry company or salesmen, or in 
fact represent the owner who would be exempt while he, is actually driv
ing or operating his own motor vehicle?" 

The statute in question, Section 4863 (6), Code of Iowa, 1927, provides 
as follows: 

" 'Chauffeur' shall mean any person who operates an automobile in the 
transportation of persons or freight and who receives any compensation 
for such service in wages, commission or otherwise, paid directly or in
directly, or who as owner or employee operates an automobile carrying 
passengers or freight for hire, including drivers of hearses, ambulances, 
passenger cars, trucks, light delivery, and similar conveyances; pro
vided, however, that this definition shall not include manufacturers' 
agents, proprietors of garages and dealers, salesmen, mechanics, or dem
onstrators of automobiles, in the ordinary course of their business, nor to 
employees operating motor trucks for parties engaged in agricultural 
enterprises, nor to any individual owner actually driving and operating 
his own motor vehicle in the business of transferring and drayage of 
baggage, trucking, and cartage for hire'." 

From the above statute, you will observe that any person who operates 
an automobile in the transportation of persons or freight, and who re
ceives any compensation for such service, wages, or otherwise, paid di
rectly or indirectly is a chauffeur and required to procure a license. It 
also classifies as chauffeurs, drivers of trucks, light delivery and similar 
conveyances. These drivers come clearly within the provisions of this 
statute unless it be on account of the exemptions contained in the latter 
part of sub-section 6. 

These drivers are not manufacturers' agents nor are they salesmen, 
although they incidentally take orders. Their principal business is 
operating their trucks for which service they re,ceive compensation both 
directly and indirectly. This reduces the question to whether or not they 
are using a motor vehicle in the transportation of freight. We are of the 
opinion that the term "freight" as used in this statute applies to any
thing which is loaded for transportation, and in this sense embraces 
every article of personal property which is capable of transportation 
whether live stock or merchandise either bulky or compact, and without 
regard to the manner of transportation. 
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We are, therefore, of the opinion that such drivers are subject to the 
requirement of the statute quoted. 

TAXATION-STREET IMPROVEMENTS AND SEWER ASSESS:VIENTS 
-INTEREST: Under Section 6035, Code 1927, the owner of property 
against which a street improvement or sewer assessment has been 
levied, may at any time pay the full amount of the assessment and the 
interest is to be figured only up to the time payment is made. 
January 30, 1930. County Attorney, Elkader. Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Where the owner of any property against whieh a street improvement 
or sewer assessment has been levied, makes payment in full of the bal· 
ance of any assessments which may be due, is the interest to be figured 
up to the time of the payment or to the date when the Installment would 
be actually due? 

We call your attention to Section 6035, Code of 1927, which specifically 
provides that the interest shall be figured up to the time of said payment. 
We are of the opinion that this means at the time the owner makes the 
full payment. 

ROADS AND HIIGHWAYS-TOWNSHIP TRUSTEES: Board shall take 
over the title to all road equipment and pay all legal obligations of the 
township and then if the township trustees are to carry on the work 
of maintaining the local county roads the depreciation and depletion of 
the equipment could be charged on an annual basis as a part of the 
cost of construction or maintenance. (Chapter 20, Forty-third General 
Assembly.) 
January 30, 19·30. County Attorney, Carroll, lo·wa: We beg to ac

knowledge receipt of your letter under date of January 22, 1930, request
ing an opinion of this department on the following question: 

Carroll County desires to leave the maintenance of the local county 
roads to the various boards of township trustees. It is found, however, 
that some of these townships are in debt either for road machinery or for 
grading or road improvements. If the board of supervisors pay the in
debtedness of the townships and then leaves the title to the machinery 
in the township it would be impossible for the board to give the township 
a net credit as suggested in tJhe Attorney General's synopsis of ovinions. 

How should the striking of balance in such cases be handled? 
We would suggest that if the board desires to leave the work of main

taining the local county roads with the township trustees that the proper 
manner in handling the matter would be for the board to take over the 
title to the road equipment of the various townships in accordance with 
the provisions of Chapter 20, Acts of the Forty-third General Assembly, 
and then to pay such legal obligations as the township may have and then 
turn back for use by the township the equipment which the county has 
taken over, and each year charge as a part of the cost of the maintenance 
of the local county roads the depreciation and depletion of said road 
equipment which has been used by the township. 

CITIES AND TOWNS-PUBLICATION: Cities and towns, generally, 
under Section 5722, Code 1927, required to publish the proceedings of 
the regular or special meetings of the city council, including a list of 
claims, etc. Cities under commission plan of government having a 
population of less than 50,000 would, under Section 65.81, Code 1927. 
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be required to publish quarterly council proceedings, including item
ized statement of receipts and disbursements. Cities under special 
charter are not so required. 

January 30, 1930. Auditor of State: We acknowledge receipt of your 
letter requesting an opinion of this department on the following question: 

"Is it necessary for the governing bodies of cities and towns, under 
general form of government, to publish council proceedings as provided 
in Section 5722, Code of Iowa, 1927, and also is the provision applicable 
to cities under commission form and special charter cities?" 

Section 5722, Code of Iowa, 1927, requires that the proceedings of 
regular or special meetings of the city or town council, including the 
list of the claims allowed and from what funds the same are appor
tioned, be published in one or more newspapers of general circulation 
published in said city or town, except in cities or towns where there is 
no newspaper such proceedings and list of claims shall be posted in 
three public places. This provision requires the publication of the pro
ceedings in cities and to,wns generally. 

Section 6581, Code of 1927, as amended by Chapter 191, Acts of the 
Forty-third General Assembly, requires cities under commission plan 
of government having a population of less than fifty thousand (50,000), 
to publish quarterly in one or more newspapers of general circulation, 
in said city, an itemized statement of the receipts and disbursements 
and a summary of the council proceedings immediately following each 
regular or special meeting. It also requires cities having a population 
of more than fifty 

1 

thousand ( 50,000), which are organized on the com
mission plan, to publish in pamphlet form, an itemized statement of all 
receipts and disbursements by the city and a summary of its proceed
ings during the preceding month, and to furnish copies thereof to the 
state library, the city library, and daily newspapers of the city, and to 
such persons as apply for the same. 

We do not find any provision in Chapter 329, Code of 1927, applicable 
to special charter cities which would require the publication of the 
council proceedings and the itemized statement of receipts and disburse
ments. We do find in Section 6718 of Chapter 329, Code of 1927, a 
provision which makes Sections 5677, 5677-a1, and 5679, Code of 1927. 
applicable to special charter cities. These provisions require an annual 
report and the publication of the same in two newspapers of general 
circulation in the city or town, or in one if no other is published therein, 
and if none is published, by posting three copies in three public places. 

ELECTIONS-REGISTRARS-CLERKS: Chapter 38', Acts of the l<'orty
third General Assembly, merely provides that the registrars are not 
only to act as registrars but as clerks of election. This does not affect 
the provisions of Section 730, Code of 1927, but merely increases the 
number of clerks. 
January 30, 1930. County Attorney, Fort Madison, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

Chapter 38, Acts of the Forty-third General Assembly, amends Section 
690, Code of 1927, by striking out certain portions thereof and adding to 
it the following: "shall be at the regular polling places and the duties to 
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be performed by the registrars shall be that of registration and to also 
act as clerks of election." 

Does this provision, making the registrars clerks, increase the number 
of clerks on the election board, as provided for in Section 730, Code of 
1927, or does it merely substitute registrars for the clerks provided for 
in Section 730, Code of 1927? 

We are of the opinion that the provisions of Chapter 38, Acts of the 
Forty-third General Assembly, do not in any manner change the election 
·board provided for in Section 730 but that it simply increases the duties 
of the registrars and thereby increases the number of clerks. 

INSURANCE: A fraternal beneficiary society domiciled in Iowa is not 
permitted to exchange real estate acquired under foreclosure for bene
fi.cial interest in a long time lease. (Chapter 227, Forty-third General 
Assembly.) 
January 30, 1930. Commissioner oj Insurance: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

Whether it is lawful for a fraternal beneficiary society, domiciled in 
Iowa, under the provisions of Section 8829, Code of 1927, as amended by 
Chapter 227, Acts of the Forty-third General Assembly, to exchange real 
estate acquired under foreclosure for the beneficial interest accruing 
under and by virtue of the terms of a long term lease. For instance-
99 years lease with practically the full term to run. 

We are of the opinion that, under the provisions of Section 8829, 
Code of 1927, as amended by Chapter 227, Acts of the Forty-third Gen
eral Assembly, a fraternal beneficiary society is not permitted to ex
change real estate the title of which was acquired under foreclosure 
f.or a le·aseh:old interest, for the reason that the Commissioner of Insur
ance, under said section as amended, is only authorized to accept for 
deposit deeds to property which had been acquired by virtue of fore
closure proceedings, and these deeds must be accompanied by a certificate 
to the effect that the company has an abstract in its possession showing 
good and merchantable title to the property conveyed or it must be 
accompanied ·bY a policy or contract guaranteeing said title. 

ROADS AND HIGHWAYS: The thirty-five per cent of the secondary 
road construction fund, pledged to use upon local county roads, must 
be equally distributed among the townships .. (Sections 10, 26, 34, 35, 
Chapter 20, Forty-third General Assembly.) 
January 30, 1930. County Attorney, Council Bluffs, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

A petition has been filed by the residents of a township which in
cludes East Omaha asking that a road assessment district be formed for 
the paving of the roads in said township; and that twenty-five per cent 
(251%) of the cost be taxed to the benefited lands and the balance be 
paid out of the secondary road construction fund. It is estimated that 
the cost of the paving in this township which the petitioners desire to be 
paved would be approximately fifty thousand dollars ( $50,000.00). 

The question is, has the board of supervisors, under the provisions of 
Chapter 20, Acts of the Forty-third General Assembly, the power and 
authority to provide for the paving of the roads in the petitioning town
ship during the year of 1930 and to use the thirty-five per cent ( 35% ) 
of the secondary road construction fund which is pledged to the use of 
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the local county roads, this notwithstanding the fact that the cost of this 
paving would take most of said local county road construction fund? 

Section 10, Chapter 20, Acts of the Forty-third General Assembly, 
pledges thirty-five per cent ( 35%) of the yearly secondary road construc
tion fund to the improvement of and to be expended on the local county 
roads of the various townships. 

Sections 26, 34 and 35., Chapter 20, Acts of the Forty-third General 
Assembly, provide that the local county road program shall be approved 
by a board of approval composed of one representative from each town
ship, selected by the township trustees, and the members of the board 
of supervisors. Each member of this board of approval has a vote upon 
the proposed construction program. The board of supervisors, therefore, 
would not have the power to adopt any particular plan of improvement 
for the local county roads as this is a matter for the board of approval. 

Section 35 provides in part as follows: 

"* * * The board of approval in planning said construction pro
gram shall distribute the improvements in such manner as will give to 
each township, as soon as may be, an equitable mileage of improved roads, 
and those townships which have heretofore improved their township roads 
shall not .be discriminated against in this new improvement program. 
* * *" 

We are of the opinion that, under the above statutory provision, the 
improvements on the local county roads must be distributed among the 
various townships on an equitable basis, and that an improvement pro
gram which would provide for the expenditure and use in one township 
of most of the thirty-five per cent (35%) of the secondary road construc
tion fund, which is pledged to use on the local county roads, would not 
be an equitable distribution of this fund and would be discriminatory 
against the other townships of the county. 

MOTOR VEHICLES-DEALERS: Motor vehicles in the possession ot 
dealers, used car dealers, or manufacturers which have been duly reg
istered and the license fees paid, are not to be considered as a part 
of the stock of merchandise of such dealer. 
January 30, 1930. Board of Assessment ana Review: A few days ago 

you orally requested an opinion of this department on the following ques
tions: 

(1) Section 4927, Code of 1927, provide•s as follows: 
"Fees in lieu of taxes. The registration fees imposed by this chapter 

upon motor vehicles, other than those of manufacturers and dealers and 
used car dealers, shall be in lieu of all taxes, general or local, to which 
motor vehicles may be subject." 

If a manufacturer, dealer or used car dealer has cars on his floor or in 
his possession which have been duly registered and the annual license 
fees paid. would said cars be considered as a part of his stock of mer
chandise and assessed as merchandise by the assessor? 

(2) Section 4888, Code of 1927, provides as follows: 
"Dealers and manufacturers-fee. Every person manufacturing or 

dealing in motor vehicles, including used motor vehicles, may instead 
of registering each motor vehicle, make an application for a general 
distinctive number for the motor vehicle·s owned or controlled by such 
manufacturer, dealer, or ·used car dealer. On the payment of a registra
tion fee of twenty•five dollars, such application shall be registered in the 
office of the department." 

Section 4892, Code of 1927, provides in substance for the issuance of 
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duplicate plates for dealers and manufacturers. Would cars which are 
registered by a dealer, used car dealer or manufacturer, in the manJter 
provided for in Section 4888, Code of 1927, be considered a part of the 
stock in trade of said dealer, used car dealer or manufacturer tor the pur
poses of assessment, or would the payment of the dealers license fee 
exempt such cars which were registered thereunder from assessment as a 
part of the stock in trade? 

W:e are of the opinion that all cars owned by a dealer, used car dealer, 
or manufacturer, which ·have been regularly licensed and the license 
fee paid in accordance with the provisions of Sections 4869, 4904. and 
4908, Code of 1927, are not to be considered as a part of the dealers. 
used car dealers, or manufacturers' stock in trade for the purpose of as
sessment; the payment of the license fee being payment of all taxes 
due on said property. 

We are of the opinion that all cars which are licensed in accordance 
with the provisions of Section 4888, Code of 1927, are to be considered as 
a part of the stock in trade of the dealer, used car dealer, or manufacturer, 
for the purpose of assessment and are to be assessed in the same man
ner as merchandise; the payment of a dealer's license not being a tax 
upon the property, the dealer's license is issued in lieu of registration. 

SCHOOLS AND SCHOOL DISTRICTS: Prosecution under Section 4297, 
Code, may be done by the school board or by its regularly appointed 
attendance officer. 
January 30, 1930. SttlJCrintendent of Public Inst1·uction: This will ac

knowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following proposition: 

"Must the prosecution provided for in Section 4297 of the Code, be done 
in each individual case by the school board, or may it be done through 
the regular constituted attendance officer'?" 

While this statute provides that its enforcement shall rest with the 
board of education, we ar'e of the opinion that that is not an exclusive 
right and that this statute may be enforced in common with other crim
inal statutes. In the case of State vs. Hueser, 215 N. W. 643, one of 
the questions raised was whether or not the duty which is enjoined 
upon the Starte Board of Health to p·rosecute violations of the practicl' 
acts, was exclusive and whether a prosecution by the county attorney 
without the direction of the State Board of Health, was unauthorized. 
The court speaking through Mr. Justice DeGraff, said: 

"Lastly it is urged by appellant that this action cannot be instituted 
except at the instance of the State Department of Health. There is no 
merit in the claim." 

Even though it would be necessary for the board of education to bring 
the prosecution in its own name, the prosecution could be had through 
the regularly appointed attendance officer. 

BANKS AND BANKING: National banks cannot pay interest upon a 
time deposit until it has been in the bank a full period of three months 
under the terms of the "McFadden Law." (Section 10, Chapter 30, 
Acts Forty-third General Assembly.) 
January 31, 1930. Mr. Ray Nyemaster, Chairman, State Banking Boanl, 

Davenpm·t, Iowa: You have requested the opinion of this department as 
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to the rate of interest which may be paid upon time deposits by a na
tional bank under what is generally known as the "McFadden Bill." 

A part of Section 16 of the so-called McFadden law reads as follows: 

"* * * Such banks may continue hereafter as heretofore to receive 
time and savings deposits and to pay interest on the same, but the rate 
of interest which such banks may pay upon such time deposits or upon 
savings or other deposits shall not exceed the maximum rate authorized 
by law to be paid upon such deposits by state banks or trust companies 
organized under the laws of the state wherein such national banking 
association is located." 

You will observe that a higher rate of interest than the maximum rate 
authorized by law to be paid by state banks or trust companies is pro
hibited by this paragraph. 

Section 10 of Chapter 30, Acts of the Forty-third General Assembly 
of the State of Iowa, reads as follows: 

"No banking institution or trust company under the jurisdiction of the 
banking department shall pay interest on savings accounts or certifi
cates of deposit or on any other time deposit at a rate greater than four 
per cent ( 4%) per annum, payable semi-annually. No interest in any 
event shall be paid upon such time deposits for any period less than 
three ( 3) months. Any savings accounts or time deposits bearing interest 
at a rate greater than four per cent ( 4,% ) per annum shall be considered 
borrowed money and shall be so reported to the superintendent or 
banking." 

Under the provisions of Section 10, interest cannot be paid upon a 
time deposit unless the deposit has been in the institution for a full 
three months period. The :VIcFadden law, in my opinion, in order to 
require the banks to conform to the same provisions as state banks, 
are required to conform with, must have read into it the same limitations 
as to time and method of computation. In other words, if a national 
bank should pay interest upon a deposit held in their bank for a less 
period than three months, it would be paying a higher rate of interest 
to depositors than would be paid under the state law. In other words. 
method of computation must be considered and, therefore, a national 
bank is prohibited from paying interest upon any account that is upon 
deposit for a period of less than three months. 

SCHOOLS AND SCHOOL DISTiRICTS: There is no liability upon either 
the district or individual members of the board if school buildings are 
rented and injury to person grows out of being on the premises. Sec
tion 4217 ( 4), Code 1927. 
February 1, 1930. S1t]Jerintenclent of P·ublic Instruction: This will ac

knowledge receipt of your letter inclosing copy of a letter received from 
H. C. Roberts, Board of Education, Sioux City, Iowa, requesting the 
opinion of this department upon the following proposition: 

"1. In case school facilities are rented to outside individuals or or
ganizations, may an elector enjoin the directors from granting this 
privilege? 

2. In case of injury or death, resulting from accident in a school 
building during such time as it may have been rented to outside indi
viduals or organizations, is there a liability, 

(a) To the school district? 
(b) To the individual directors?" 

It is provided by statute, Section 4217 ( 4) that the electors at the 
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annual meeting shall have power to instruct the board that school build
ings may or may not be used for meetings of public interest. Since 
this power is vested in the electors, any elector or tax payer could en
join the board of directors from granting this privilege. 

There would be no liability upon the school district or members of 
the board for any injury resulting from accidents while the building was 
so rented whether the authority had been granted by the electors or not. 

BUREAU OF CHILD WELFARE-WARDS: See opinion. (Sections 
11717, 11917, 12732, Code 1927.) 
February 3, 1930. Board of Control: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tion: 

In connection with the work of Bureau of Child Welfare, wards of the 
state are placed out on contract in foster homes, the foster parents 
agreeing to pay certain stipulated wages to the child or ward. 

The question has arisen as to right of preference, if any, this child has 
for services due in case of bankruptcy, receivership, assignment to the 
benefit of creditors, or in any other court proceedings. 

In connection with the assignments for benefit of creditors we refer 
you to Section 12732, Code of 1927. It would appear from reading this 
section that wages due for personal services rendered an assignor for 
the benefit of creditors within ninety (90) days next preceding the 
execution of the assignment shall be paid in full. 

In connection with claims for wages due for personal services rendered 
a deceased we refer you to Section 11971, Code of 1927, which provides 
that these claims are claims of the third class and that such claims 
for wages earned within the ninety (90) days next preceding the death 
of the decedent are preferred and shall be paid in full after claims of 
the first and second class have been paid. 

In connection with claims for wages due for personal services rendered 
any company, corporation, firm, or person whose property has been 
seized by judicial process of any court, or placed in the hands of a 
receiver, trustee, or assignee, or which has been seized by the creditors, 
we refer you to Section 11717, Code of 1927, wherein it will be noted 
that such claims for labor earned within the last ninety ( 90) days next 
preceding the seizure of the property are preferred claims and, shall be 
paid in full up to and not exceeding one hundred dollars ( $100.00). 

FIRE MARSHAL-FEES: Section 1654, Code of 1927, only authorizes 
the payment of fifty cents (50c) for reporting of a fire, regardless of 
the number of buildings burned during the fire. 
February 4, 19·30. State Fire Marshal: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

Section 1654, Code, 1927, provides that the chief of the fire department 
or the mayor of an incorporated town, or the township clerk who reports 
a fire shall receive the sum of fifty cents ( 50c) for each fire reported. In 
some case·s a building in a business block catches fire and one or more 
of the adjoining buildings are destroyed by the same fire. 

Should the officer whose duty it is to report each fire be entitled to 
receive the sum of fifty cents (50 c) for each building which burned or 
fifty cents ( 5.0c) for the one fire? 



IMPORTANT OPINIONS 269 

We are of the opinion that the chief of a fire department or the mayor 
of an incorporated town or the township clerk, as the case may be, 
would only be entitled to receive fifty cents (50c) for reporting a fire, 
regardless of the number of buildings which may have been destroyed by 
said fire. 

ROADS-POLL TAX: One who becomes twenty-one years of age be
fore October 1st liable for road poll tax, under the provisions of Chap
ter 20, Acts of the Forty-third General Assembly. 
February 5, 1930. County Attorney, Fairfield, Iowa: This will ac

knowledge receipt of your request of January 14, 1930, which is as 
follows: 

"Under the provisions of the new road poll tax, as contained in Chap
ter 20 of the Acts of the Forty-third General Assembly, does a man be
coming 21 years of age after the 1st of January become liable for the 
payment of this tax for the current year?" 

In reply thereto we would say that in view of Chapter 20, Acts of the 
Forty-third General Assembly, we are of the opinion that a poll tax 
would be due and collectible from a man who beoomes 21 years of age 
prior to October 1st, at which time the poll tax is deliuquent. 

TOWNSHIP TRUSTEES-ASSESSORS-TAXATION: No provision for 
appointment of an assistant assessor in event of illness of regular 
assessor. 
February 5, 1930. County Attorney, Iowa City, Iowa: This will ac

knowledge receipt of your request of January 31, 1930, in which you ask 
the following question: 

"Can an assistant assessor be appointed and by whom, in the event 
the regular assessor is ill and does not resign?" 

We are of the opinion that if the assessor has reason to believe that 
he will not be able to perform his duties, the township trustees, upon 
notification by him, should appoint an assessor who should qualify the 
same as the former incumbent. We find no provisions for the appoint
ment of a deputy or assistant assessor. 

SCHOOLS AND SCHOOL DISTRICTS: Discretionary with board 
whether junior college be established even though authorized by elec
tors; may be discontinued at discretion of the board or vote of electors. 
February 12, 1930. Geo. H. Sackett, Perry, Iowa: This will acknowl-

edge receipt of your letter requesting the opinion of this department upon 
the following proposition: 

"1. When a junior college has been voted by the voters of the district, 
does the school board necessarily have to go ahead and start the college? 

2. After the college has been started, can the school board discontinue 
it without a vote of the people? 

3. Can the voters of the district continue the college by their vote and 
without the action of the school board, and if so, how should the question 
be submitted to the voters?" 

The powers of the electors are enumerated in Section 4217 of the Code. 
Among those powers is the power to authorize the establishment and 
maintenance in each district of one or more schools of a higher order 
than the approved high school course. In the same section in sub-section 
6 thereof, the electors have the power to "authorize the board to obtain 
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at the expense of the corporation roads for proper access to its school 
houses." The latter sub-section was under consideration ,by the court 
in the case of Bogaard vs. School District, 93 Iowa, 269, where the court 
in discussing this power, at page 272, said: 

"Having a vote of the electors, the authority of the board is to obtain 
'such highways as such board may deem necessary.' It still remains dis· 
cretionary with the board whether to obtain a highway notwithstanding 
the electors have voted a tax for that purpose." 

Since the otherwise control of the course of study is discretionary 
with the board, and since the legislature used the word "authorize" 
instead of the word "direct," "determine," or "instruct,"' we are of the 
opinion that the construction placed by the court upon the word "autho
rize" in the cited case, would apply to the word "authorize" in sub· 
section 8, and that this power is discretionary with the board even after 
the authority is granted by the voters. 

If the power to establish is discretionary with the board, even after 
the authority granted by the electors, then the power to discontinue 
would be discretionary with the board, and we are of the opinion that 
the board could discontinue the course if established. 

The power of the electors is to authorize not only the "establishment" 
but also the "maintenance.'' We are therefore of the opinion that the 
electors have the power to rescind the authority to maintain such course. 
This proposition would be submitted to the voters on petition under the 
provisions of Section 4218 of the Code. 

SHERIFFS-COMPENSATION: A sheriff killed while in the perform
ance of a hazardous official duty comes under the provisions of Section 
1422, Code, and the state must pay compensation therefor. 
February 13, 1930. County Attm·ney. Britt. iowa: You have requested 

the opinion of this department upon the following proposition: 

The sherirf of Hancock county, while in the course of the performance 
of one of his official duties, to wit: attempting to apprehend a booze 
runner, was killed by reason of the discharge of his own pistol which 
dropped from his holster while upon this enterprise. You state that the 
sheriff, at the time, had backed his car around upon the highway and 
had evidently attempted to turn around when his car become stalled in 
the snow along the edge of the right of way, and that the sheriff got out 
of his car, took his shovel, and while attempting to dig out the wheels 
so that he could get traction, his pistol dropped from his shoulder holster 
and was discharged thus causing his death. You state also that the dep
uty sl\eriff was with him and stationed down the road at the time, and 
that the deputy sheriff verified the purpose and object of the enterprise 
upon which both he and the sheriff were employed. 

Your question is whether the provisions of Section 1422 of the Code, 
relative to compensation, is applicable in view of these facts. 

Section 1422 of the Code, insofar as applicable, is: 

"* * * any sheriff, * * * who shall, while in line of duty or 
from causes arising out of or sustained while in the course of their offi
cial employment, meaning while in the act of making or attempting to 
make an arrest or giving pursuit, or while performing such official duties 
where there is peril or hazard peculiar to the work of their office, be 
killed outright, or become temporarily or permanently physically dis
abled, or if said disability result in death, shall be entitled to compensa-



IMPORTANT OPINIONS 271 

tion, the same to be paid out of the general funds of the state for all 
such injuries or disability. 

"Where de:tth occurs, compensation shall be paid to the dependents of 
the officer, as in other compensation cases. Such compensation shall be 
the maximum allowed in compensation cases. The industrial commis
sioner shall have jurisdiction as in other cases." 

You are advised that this department is of the opinion that, under 
the facts stated by you and summarized above, the sheriff in question 
was killed while in the course of performing his official duty as sheriff, 
and while performing an official duty where there was peril or hazard 
peculiar to the work of his office. Had he not been trying to apprehe!Hl 
a booze runner, he would not have been the victim of the unfortunate 
accident which occurred. It was necessary for him, while engaged in 
that enterprise, to be armed with a pistol. 

Because of all of these facts, we are of the opinion that the compensa
tion should be paid by the state as provided by the section of the law 
referred to. 

ROADS AND HIGHWAYS: The cost of draining, grading, bridging. 
graveling, and maintaining any road or street which is a continuation 
of the county trunk system is to be paid out of the funds available for 
use on the roads for which said street or road is a continuation. (Sec. 
48, Chap. 20, Forty-third General Assembly.) 
February 20, 1930. County Attornet~. Toledo. Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Section 48, Chapter 20, Acts of the Forty-third :General Assembly, pro
vides in substance that the board of supervisors shall grade, drain, 
bridge, gravel or maintain any road or street which is a continu:ttion of 
the county trunk highway system, or a continuation of a local county 
road. Are continuations of county trunk roads within cities an<l towns 
a part of the, county trunk system, and are continuations of local county 
roads which are within cities and towns a part of the local county road 
system or are there three classes of roads established by the Bergman 
Bill, to-wit: ( 1) county trunk roads; ( 2) local county roads; ( 3) con
tinuations of county trunk and local county roads within cities anrl 
towns? If there are three classes from what portion of the secondary 
road construction fund are improvements on the third class payable--
the 65%, the 35%, or both, or either at the option of the board"! 

We are of the opinion that the cost of grading, draining, bridging, 
graveling and maintaining any road or street which is a continuation 
of the county trunk system is to be paid out of the funds available for 
use on said roads, and that if the continuation is of a local county road 
the cost of the same shall be paid out of funds available for use for 
such purposes on local county roads. 

WORKMEN'S COMPENSATION- ARBI'l'RATION- WIDOW: The sur
viving spouse of the deceased is not entitled in her own right to be sub
stituted for the deceased in an arbitration proceeding pending before 
the commissioner at the time of the death of the deceased; the legal 
representative being the one who is entitled to be substituted. The 
surviving spouse has, however, such an interest in the matter as to 
entitle her to intervene and claim such compensation as she is en
titled to under the statutes. (Sections 1389, 1392, Chapter 70, Code 
of 1927.) 
February 21, 1930. Iurlustrial Uommis8io11er: \¥e aeknowleclgf' receivt 
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of your letter requesting an opinion of this department on the following 
questions: 

December 9, 1929, there W<J.S filed with this department petition for ar
bitration based upon injury alleged to have occurred October 22, 1929. 
December 17th the case was submitted for arbitration. Argument was 
deferred to a date to be arranged later by the parties. In the meantime 
evidence taken at the arbitration hearing was transcribed, and on De
cember S, 1929, before argument was submitted, the death of the injured 
occurred. Counsel for claimant then filed amendment to petition for 
arbitration substituting the widow as claimant, claiming for her the 
compensation due her as surviving spouse and dependent and also claim
ing the compensation as claimed in the original petition by the deceased. 
The defendants resist this proposed amendment on the ground that the 
claim of the deceased and that of his widow are entirely different in 
character and, therefore, the proposed substitution cannot occur, since 
the widow can only recover by an application on her part for compensa
tion as the surviving spouse and dependent. 

(1) Is the surviving spouse entitled to be substituted for the deceased 
claimant or must she file a separate petition as claimant under the 
statute, she being the surviving spouse and dependent? 

(2) Is the widow, in the event it is determined that the injury to the 
deceased was sustained in the course of his employment, and that his 
death was the result of such injury, entitled, under the statutes of thi~ 
state, to recover the full 'three hundred ( 300) weeks compensation, no 
compensation having been paid the deceased, or is she only entitled to 
such compensation as may be due from and after the date of his death? 

It is provided in Section 1389, Chapter 70, Code of 1927, that when 
there are no dependents all earned and accrued compensation which ,was 
not paid to the deceased up to the time of his death should be paid to 
his estate. It is also the general rule that, in the event of death due 
to the negligence of another, the estate of the decased, through his 
personal representative (administrator or executor) has a cause of ac
tion against the party whose negligence caused the death qf the deceased, 
to recover such damages as the deceased might have recovered, and 
that the widow has a cause of action to recover damages for such injuries 
as were sustained by her by reason of the death of her husband. This 
is the generally accepted rule and there is no need for citing authorities. 
However, we refer you to Prink and Company vs. Taylor, 4 Greene 
(Iowa), 196. The legislature in Section 1389, recognizes the right of 
the deceased's estate to all earned and accrued compensation which was 
not paid to the deceased at the time of his death. 

We are, therefore, of the opinion that the same rule would apply to 
cases before the Industrial Commissioner and that the widow would 
not be entitled to be substituted for the deceased in the matter now 
pending before the commissioner in arbitration to determine whether 
or not the deceased was injured in the course of his employment, but 
that the legal representative of the estate of the deceased would be 
the only one who would be entitled to be substituted in such matters. 

The surviving spouse, widow of the deceased, should, in our opinion, 
file a petition of intervention in the original proceedings claiming in 
her own right such compensation as would under the statutes be due 
and payable to the surviving spouse (dependent) in cases where death 
is alleged to be the result of the injury; this for the reason, that the 
widow has such an interest as would entitle her to Intervene. The 
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widow may, however, if she does not choose to intervene, or if the 
question as to whether or not the injury arose out of the course of 
the employment has been determined, file an application in her own 
right claiming such compensation as under the statutes she would be 
entitled to. 

We are also of the opinion that were it not for Paragraph 4, Section 
1392, Code of 1927, the legal representative of the deceased, in the event 
that it is determined that the deceased was injured in the course of his 
employment and was, therefore, entitled to compensation, would be en· 
titled to collect compensation from the date of the injury in accordance 
with the statutes to the date of the injured's death. However, it is pro· 
vided in Paragraph 4, Section 1392, as follows: 

"* * * *, 
"4. When weekly compensation has been paid to an injured employee 

prior to his death, the compensation to dependents shall run from the 
date to which compensation was fully pwid to such employee, but shall not 
continue for more than three hundred weeks from the date of the injury. 

"* * * *, 
From reading that part of Section 1392, Code of 1927, above set out, 

it will be seen that the dependents of the deceased, in the event that 
death is the result of the injury for which compensation is paid, is 
entitled to three hundred (300) weeks' compensation from the date of 
the injury less only such compensation as was fully paid to the deceased 
employee. It would, therefore, follow that in the event the legal repre
sentative of the deceased should be substituted in the arbitration pro
ceedings now pending before the commissioner and that it should be 
determined that the decea,sed was injured in the course of his employ· 
ment and, therefore, was entitled to compensation in accordance with 
the provisions of Chapter 70, Code of 1927, that the legal representative 
would be entitled to all earned and accrued compensation not paid to 
the deceased up to the time of his death if the death was not the result 
of the injury; but that if the surviving spouse, or dependents, in her 
or their application for compensation as dependents, establish the fact, 
and it is so determined, that the death was the result of the injury, 
then the surviving spouse or dependents would be entitled to all of the 
compensation which was not paid to the deceased not exceeding three 
hundred ( 300) weeks, and the legal representative would not, in that 
event, be entitled to collect and receive any earned and accrued com
pnsation. 

WARDS OF' STATE: Children born to wards of state while detained in 
state institutions are not automatically wards of state. If no rela
tive will take them, they should be disposed of through the juvenile 
court as neglected and abandoned children. 
February 24, 1930. Board of Control: You have requested the opinion 

of this department upon the following proposition: 

"The question has arisen concerning the status of children born to 
wards of the state. Do these children automatically become ward's of the 
state, or is a commitment required the same as for all other children?" 

You are advised that children born to wards of the state while con· 
fined in a state institution, do not automatically become wards of the 
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state. If there is no father who can take such a child, or if there are 
no other relatives who can take the child during the retention of the 
mother in the institution, then the child may be dealt with through 
the juvenile court as a neglected or abandoned child, and either com
mitted to a proper home, or adopted to some responsible individual. 

TAXATIOX-ROAD POLL TAX-EXEMPTION: Reserve officers are 
not entitled to exemption from road poll tax. 
February 27, 1930. Auditor of State: This will acknowledge receipt 

of your request of February 25, 1930, which is as follows: 

"Are reserve officers entitled to an exemption from road poll tax, either 
under Section 6946, or Section 461, Code of 1927, or any other section?" 

It is the opinion of this department that reserve officers are not en
titled to exemption from road poll tax, as Section 6946 only exempts 
veterans of the Civil War and Spanish-American w:ar from road poll tax, 
and Section 461 refers only to members of the national guard of this state. 
Nowhere do we find where reserve officers are entitled to this exemption, 
as they are not on active duty with the United States army, and are not 
members of a state organization. 

MOTOR VEHICLES: A semi-trailer where the truck carries a portion 
of the load is a motor vehicle and not a trailer within the license acts. 
February 27, 1930. Secretary of State: This will acknowledge receipt 

of your letter requesting the opinion of this department upon the follow
ing proposition: 

"Is a so-called semi-trailer, the front end of which rests upon the 
truck and the rear end of which rests upon wheels in such manner that 
both the truck and the wheels of the semi-trailer carry part of the same 
load, to be licensed as a truck and a trailer or a single motor vehicle 
with a rating based upon the load capacity of the entire vehicle?" 

A trailer is defined by statute, in Section 4863 ( 4) as follows: 
"A 'trailer' shall be deemed to be any vehicle, which is at any time 

drawn upon the public highway by a motor vehicle excepting any imple
ments of husbandry temporarily drawn, propelled, or moved upon such 
highway." 

We are of the opinion that the vehicle which the legislature had in 
mind when this definition was adopted, was a vehicle which carried a 
load independently of a motor vehicle and one which was merely drawn 
upon the highway by such vehicle. We are also of the opinion that a 
vehicle described as above where the load is carried partly upon the 
truck and partly upon the attachment, would constitute one motor vehicle 
and that it should be licensed upon the basis of its total carrying ca
pacity as such. 

STATE SANATORIU:vl-COUNTIES-COUNTY TUBERCULOSIS HOS
PITALS: State sanatoriums should first provide for patients from 
those counties which do not have a tuberculosis sanatorium. 
February 28, 1930. Board of Control: This will acknowledge receipt 

of your request on the following question: 
Must the State Sanatorium at Oakdale accept patients from counties 

who already have county tuberculosis sanatoriums? 
In reply thereto we desire to quote Section 3386 and paragraph 6 of 

Section 5360, which are as follows: 
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'"I1he state sanatorium shall be devoted solely to the care and treatment 
of pulmonary tuberculosis, both in its incipient and advanced stages, of 
residents of this state." (Section 3386.) 

"* * * 6. Operate said hospital as a tuberculosis sanatorium or pro
vide as a department of such hospital suitable accommodations and means 
for the care of persons afflicted with tuberculosis." (Paragraph 6, Sec
tion 5360.) 

In view of these sections, as well as the other provisions of both 
Chapter.s 169 and 269, we are of the opinion that the superintendent at 
Oakdale would not be required to accept patients from those counties 
which are already supporting tuberculosis sanatoriums, unless there 
was ample room found at the state sanatorium, and, of course, no wait· 
ing list. 

We believe that it was the thought of the legislature in permitting 
counties to conduct their own sanatoriums that it might be possible, 
in some instances, for the county to handle their own patients more 
economically than could be done by sending them to the state sana
torium. We hold that the counties, which have not provided for their 
tubercular patients, should be given, if possible, a preference over those 
counties which have their own tuberculosis sanatoriums. 

INHERITANCE TAX-APPRAISERS: Inheritance tax appraisers have 
authority, under the statute, to appraise property in counties other 
than the county of their residence. Inheritance tax appraisers do not 
have authority to appraise real estate located without the state, as the 
same is not subject to taxation under the laws of this state. (Sec. 
7334, Code 1927.) 
February 28, 1930. County AttoTney, Clarinda, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 

(1) Do inheritance tax appraisers of this county have any jurisdiction 
to appraise real estate in other counties than the one of their residence? 

(2) How· should rent notes, which are not due at the time of the 
death of the deceased and for sometime thereafter, be appraised? 

(3) Do inheritance tax appraisers of this county have any jurisdic
tion to appraise real estate in some other state? 

Section 7334, Code of 1927, answers your first question. 
Rent notes which are not due at the time of the death of the deceased 

should be appraised at their present value. 
Real Estate located without the State of Iowa belonging to a decedent 

of this state is not subject to inheritance tax under the laws of this state. 
It might be, however, that it would be necessary to determine the value 
of this real estate in order to determine the proportion of the debts of 
this decedent which should be charged to the property located in Iowa. 
If this were the case we find no provision in the statute which would 
prohibit the inheritance tax appraisers of the county from making such 
appraisement. 

EXPENSES-INSANE: Under Section 3590, Code 1927, the expenses 
attending the arrest, care, investigation and commitment of a person 
to the State Hospital for the Insane is to be paid by the committing 
county, which county in turn is to be reimbursed by the .county of the 
legal settlement; and under Section 3583, Code 1927, the superintend
ent of the State Hospital is to charge to the county of the legal settle-
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ment not only the costs which have been advanced by the committing 
county but for the cost of said patient's support at said institution. 
February 28, 1930. Board of Control: Pursuant to your request we are 

rendering you an opinion on the following question: 
Is there any conflict be1tween the provisions of Sections 3583 and 3590 

of the Code of Iowa, 1927? 
Section 35.83, Code of Iowa, 1927, provides as follows: 

"Certification of settlement. If such legal settlement is found to be in 
another county of this state, the commission shall, as soon a's said de
termination is made, certify such finding to the superintendent of the 
hospital to which said patient is committed, and thereupon said super
intendent shall charge the expenses already incurred and unadjusted, 
and all future expenses of such patient, to the county so certified until 
said settlement shall be otherwise determined as hereinafter provided." 

Section 3590, Code of Iowa, provides as follows: 

"Preliminary payment of costs. All legal costs and expenses attending 
the arrest, care, investigation, and commitment of a person to a state 
hospital for the insane under a finding that such person has a legal 
settlement in another county of this state, shall, in the first instance, be 
paid by the county of commitment. The county of such legal settlement 
shall reimburse the county so paying for all such payments with interest." 

It will be noted from reading Section 3590, Code of Iowa, 1927, above 
set out, that said section only applies to legal costs and expenses at
tending the an-est, care, investigation, and commitment of a person to 
the State Hos,pital for the Insane, and provides for their payment by the 
county of commitment and then for the re-imbursement to that county 
by the county of legal settlemen_t. This section only applies to the pre
liminary costs and expenses. There are necessarily certain expenses 
and costs incurred in connection with the hearing and commitment of 
a patient and these costs usually are advanced. This section, therefore, 
simply provides that the committing county should pay any costs which 
are necessary to be advanced and provides that said county shall be 
re-imbursed by the county of the legal settlement. 

Section 3583, Code of Iowa, 1927, above set out, provides that after 
the patient has been committed and the commissioners of insanity have 
certified their findings as to legal .settlement to the superintendent of the 
hospital, that he shall charge the preliminary expenses, that is, expenses 
already incurred in connection with the commitment, and all future 
expenses, that is, expenses incurred after the patient is received in the 
State Hospital, to the county certified as the county of the legal settle
ment. There is, therefore, no inconsistency between the two sections. 

The superintendent in all cases must charge the costs and expenses 
to the county certified as the county of the legal settlement until such 
time as it has been determined that said county is not the county of the 
legal settlement. 

ROADS AND HIGHWAYS-BOARD OF SUPERVISORS-SUPPLY DE
BOT: Boards of supervisors may maintain supply depots. (Sec. 43, 
Chap. 20, Acts of Forty-third General Assembly.) 
February 28, 1930. County Attorney, Corning, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 
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The board of supervisors of this county maintain a supply depot for 
the storage of road materials, it being the policy to keep on hand at all 
times cement, lumber, etc., for use upon the county roads. A carload of 
lumber may be purchased this week to cost less than $1,500.00, and next 
week a carload of cement to cost less than $1,500.00, but the two pur
chases would exceed a total of $1,500.00. 

The question arises as to whether or not, under Section 43, Chapter 20, 
Acts of the Forty-third General Assembly, the county may continue the 
maintenance of this supply depot in the manner in which they have been 
maintaining it. 

We do not find any statute which would prohibit the county from 
maintaining a ,supply depiot. Seetion 43, Chapter 20, Acts of the Forty
third \General Assembly, is applicable to contracts for road or bridge 
construction work and the materials to be used in that work. If the 
engineer's estimate of the cost of a certain piece of construction or road 
work, together with the materials, exceeds $1,500.00 then it would be 
necessary for the county board to advertise and let said contract at a 
public letting or to reject the bids and let privately for a price not 
exceeding the lowest bid, or to build by day labor. 

If the contract is let to the lowest bidder and the engineer's estimate 
exceeded $1,500.00 the county board would not be permitted, under Sec
tion 43, Chapter 20, Acts of the Forty-third General Assembly, to use 
materials from their supply depot. If, however, they proceeded in ac
cordance with Section 43 to build by day labor they would be permitted 
to use the materials from their supply depot. The county bbard may 
use materiais in their supply depot on small jobs on which the engineer's 
estimate is less than $1,500.00. 

COUNTY RECORDER-FARM LEASES: Farm leases may be recorded 
as instruments affecting real estate. (Sec. 10066, Code of 1927.) 
February 28, 1930. County Attorney, Charles City, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following question: 

Are leases on farm lands such instruments as affect the title to real 
estate, and, therefore, subject to recording under and in accordance with 
the provisions of Section 10066, of the Code? 

We are of the opinion that leases on farm lands are such instruments 
as do affect the title to real estate and that the same, when they comply 
with the provisions of Section 10066, Code of 1927, may be recorded in 
the .same manner as instruments affecting real estate. 

:ROADS AND HIGHWAYS: Drainage assessments against secondary 
roads are to be paid in accordance with the provisions of Section 76, 
Chapter 20, Acts of the Forty-third General Assembly. 
February 28, 1930. County Attorney, Forest City, Iowa: We acknowl

edge receipt of your letter requesting an o·pinion of this department on 
the following question: 

Section 7485, Code of 1927, was repealed by the Acts of the Forty-third 
General Assembly. This section provided the method and manner in 
which drainage assessments should be paid by roads which were benefited 
by the drainage ditch. Chapter 20, Acts of the Forty-third General As
sembly, Section 76, provides that such assessments against primary high
ways shall be paid by the State Highway Commission from the primary 
road fund on due certification of the amount by the county treasurer to 
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said Commission, and against all secondary roads from the secondary 
road construction fund or from the secondary road maintenance fund, or 
from both of said funds. 

We are of the opinion that said section is the section which would now 
govern, and that all assessments against the secondary roads of the 
county would be payable out of either the secondary road construction 
or maintenance fund or from both. 

SECURITIES DEPARTMENT-EXPENSES: Section 3!!8, Code, does 
not apply to expenditures incurred in connection with an investigation 
and examination of the business and affairs of foreign companies. 
(Chapter 10, Forty-third General Assembly.) 
February 28, 1930. Sec1·etary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Under Chapter 10, Acts of the Forty-third General Assembly, it be
comes necessary, as a part of the duties of the Securities Department, to 
have examinations made with respect to the property and affairs of. for
eign companies, and in connection the traveling representatives of this 
department incur expenses going to and from and while making the in
vestigation. Section 398, Code of 1927, provides in substanee that claims 
for expenses in attending conventions and conferences outside of the 
state shall not be allowed unless the voucher is accompanied by so much 
of the minutes of tlhe Executive Council, certified to by the secretary, to 
show that such expense was authorized by said Council. 

Is this section applicable to the expenses of our traveling representa
tives inc~rred while making investigations and examinations of foreign 
companies? 

We are of the opinion that Section 398, Code of 1927, does not apply 
to expenditures incurred by the SecurHies Depa.rtment in connection with 
the investigation and examination of the business and affairs of foreign 
companies. 

AUDITOR OF STATE-TOW~SHIPS: Chapter 20, Forty-third General 
Assembly, does not affect or change the provisions of Section 124, 
Code of Iowa, 1927. 
February 2$, 1930. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tions: 

"Would the auditor have authority under Section 124, to make an ex· 
amination of the records and accounts of the township, upon the filing 
of a petition, properly signed by taxpayers of the township, giving rea· 
sons sufficient (in the op·inion of the Auditor of State) to warrant such 
examination? 

"Since the township clerk under Chapter 20, Forty-third General As
sembly, does not receive the road funds, consequently handles a negligi
ble amount of money, how could the cost of the examination be paid, as 
provided in Section 126, Code?" 

The only effect that Chapter 20, Acts of the Forty-third General Assem
bly, had upon the duties of the township clerk and upon the business 
of the township was to take away the control and jurisdiction of the 
township roads from the township trustees and thus do away with the 
township road funds. The township clerk now, under the statutes, 
handles township cemetery funds, taxes collected from special levies 
for township halls, roadhouse license taxes, and a few other minor funds. 

We do not believe that the taking a way of the township road funds 
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from the townships would in any way effect the authority of the Auditor 
of State to make the examination of a township, under and in accord
ance with Sections 124 and 126, Code of 1927. If the Auditor of State 
found upon presentation of the petition for the examination that there 
were no funds with which to pay for the examination the Auditor could 
properly refuse to make such examination. 

BUILDING AND LOAN-BO:-<DS: Under Section 9326, Code, 1927, the 
board of directors or the clerk of the district court have power when it 
shall be deemed necessary to protect the interests of the association 
and its members to increase the bonds of such officers as are required 
by statute to give bond. This authority must not be exercised arbi
trarily, but must be reasonable. 
February 28, 1930. Aud'itor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tions: 

(1) "Who has the power to fix the bonds of the officers of building 
and loan a.ssociations ?" 

( 2 J "Under what circumstances is the clerk of the district court justi
fied in demanding an increase in the amount of the bond of any officer 
of a building and loan association?" 

Section 9323, Code of 1927, provides as follows: 

"Domestic local companies-bonds. The officers of any domestic local 
building and loan or savings and loan association who sign or indorse 
checks or handle any funds or securities of said association shall give 
bonds or fidelity insurance f01· the faithful performance ot their duties 
in such sum as the boar·d of dir·ect01·s may r·equire; and no such officer 
shall be deemed qualified to enter upon the duties of his office until his 
bond is approved by the board of directors and the clerk of the district 
court of the county of the principal place of business of said association." 

Under the above section the board of directors, and the board of direc
tors only, of a domestic local building and loan association have the 
power to fix the bond of any officer of said company who signs or endorses 
checks or handles any funds or securities of said association. 

Sections 9324, Code of 1927, provides as follows: 

"Approval and custody of bonds. Said bonds shall be deposited with 
the said clerk, and it is hereby made the duty of the said clerk to ap
prove said bonds and to receive the same as herein provided." 

It will be noted from reading both Sections 9323, 9324, Code of 1927, 
above set out, that the bond of any officer of a domestic local building 
and loan association who signs or endorses checks or handles any funds 
or securities of said association is to be approved by the board of 
directors of said association, and the clerk of the district court of the 
county of the principal place of business of said association. The au
thority to approve a bond is not the authority to fix the amount of the 
bond, it is only the authority to approve the form of the bond and the 
sureties thereon. 

Section 9326, Code of 1927, provides as follows: 

"Increase in bonds. All such bonds shall be increased or additional 
securities required ·bY· the board of dir.ectors or by the clerk of said 
district court when it shall be deemed necessary to protect the interests 
of the association or its members." 

Under this section the board of directors of a domestic local building 
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and loan association or the clerk of the district court of the county 
in which such association has its principal place of business are author
ized to require that the bonds of the officers of such association, who 
sign or endorse checks or handle any funds or securities of said associa
tion, be increased when it shall be deemed necessary to protect the inter
ests of the association or its members. In other words, the board of 
directors of an association and the clerk of the district court are given 
the discretion in the matter of requiring additional bonds from officers 
who are required to file the same. This discretion must be exercised 
in a reasonable manner, that is, there must be some good reason or 
justification for requiring an increase in the bonds. This discretion 
cannot be exercised arbitrarily. 

The fixing of the amount of the bond of an officer or the increase of 
the same is primarily the duty of the board of directors as they are 
the ones who are familiar with the business of said association and are 
the ones made individually liable for loss to the association or to its 
members caused by reason of their failure to require a proper bond 
and proper sureties. The clerk of the district court, however, under 
Section 9326, Code of 1927, is also given power to require an increase 
in the bonds of the officers of such an association. This authority, how
ever, must be exercised as above suggested. 

SCHOOLS AND SCHOOL DISTRICTS: Tenant is not employee or ap
pointee within the provisions of Chapte,r 215 c-1 of the Code. 
February 28, 1930. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter in regard to the following proposition: 

"May a renter on lands acquired by the state or federal government 
and removed from taxation for school purposes be considered an 'ap
pointee' or 'employee' and entitled to have his tuition paid by the state 
as provided in Chapter 215-c1 ?" 

An appointee is a person appointed by the government or appointing 
officer over whom the appointive power has control or jurisdiction. The 
same construction is true of an employee. A tenant is an individual 
contractor and is not in any sense an appointee or an employee. 

We are, therefore, of the opinion that the state would not be charge
able with the tuition under this chapter of a tenant who resides upon 
land owned by the state. 

TAXATION- SCAVENGER SALE- REDEMPTION: Under Section 
6041, Code 1927, a city in which any lot or parcel of ground, which has 
been sold at tax sale is given the authority to redeem from said tax 
sale by paying the amount which the purchaser at said sale is entitled 
to receive. 
March 3, 1930. County Attorney, Centenl'ille, Iowa: We acknowledge 

receipt of your Jetter requesting an opinion of this department on the 
following questions: 

Property is sold at scavenger tax sale. The questions we desire an 
opinion on, are: 

(1) If the owner redeems from a scavenger tax sale, what does he 
have to pay-the entire tax or just the amount for which the same was 
sold at the sale plus penalties and interest? 

( 2) If the city redeems under the special improvement tax sale, what 
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does it have to pay, the entire tax or just the amount of sale plus pen
alties and interest? 

For answer to your first question we are enclosing herewith copy of an 
opinion rendered ·bY this department under date of January 13, 1928', 
to George H. Clark, Jr., county attorney, Ida Grove, Iowa. 

For answer to your second question we refer you to Section 6041, Code 
of Iowa, 1927, which provides as follows: 

"Assignment of certificate. Any holder of any special assessment 
certificate against a lot or parcel of ground, or any holder of a bond 
payable in whole or in part out of a special assessment against any lot 
or parcel of ground, or any city or town within wbi~h such lot or parcel 
of ground is situated, which lot or parcel of ground has been sold for 
taxes, either general or special, shall be entitled to an assignment of 
any certifi.cate of tax sale of said property for any general taxes or 
special taxe·s thereon, upon tender to the holder or to the county auditor 
of the amount to which the holder of the tax sale certificate would be 
entitled in case of redemption." 

Under this section the city or town in which any lot or parcel of 
ground is located has the right to redeem from said tax sale and is 
only required to pay the holder of the certificate of sale the amount 
which he would be entitled to receive in case of redemption. 

FISH AND GAME-BULLHEADS: (IG•ame fish.) Bullheads are not 
"game fish" and may, therefore, be caught at any time irrespective of 
the season with a catch limit of 25 per person per day. (Sections 13 
and 14, Chapter 57, Acts Forty-third General Assembly.) 
March 3, 1930. State Game Warden: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Section 13, Chapter 57, Acts of the Forty-third General Assembly, pro
vides in part that it shall be unlawful for any person to take from the 
waters of the state any game fish in the northern zone from December 
1st to May 14th with certain exceptions as to seining, and in the south~rn 
zone from November 16th to April 30th. 

Section 14, Chapter 57, Acts of the Forty-third General Assembly, fixes 
a catch limit on bullheads of twenty-five ( 25,) for any one person in any 
one day. 

The question which arises is, whether or not bullheads are game fish 
within the meaning of the provisions of Section 13 and, therefore,· are 
subject to the closed season provided for in paragraphs 1 and 3 of said 
section. 

We are of the opinion that bullheads are not game fish and that there 
is no closed season on bullheads. There is, however, a catch limit of 
twenty-five (25) bullheads per person per day. 

TAXATION-ASSESSMENTS-ASSESSMENT ROLL: Failure to sign 
assessment roll does not invalidate the assessment. 
March 4, 1930. County Attorney, Osage, Iowa: This will acknowledge 

receipt of your letter in which you submit the following question: 

"Does the failure of property owner to sign the assessment roll invali
date an assessment-particularly where the property owner is not avail
able?" 

We refer you to the provisions of Section 7112, which provide for 
action to be taken in the case of refusal. While there is a difference 
between refusal to sign the assessment roll, and failure to do so, we 
believe that it could readily be seen from the provisions of Section 7112 
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that in the event the property owner failed to sign, the assessor should 
proceed to list and assess such property according to the best informa
tion obtainable, and that the failure to sign would not invalidate the 
assessment. (See Chapter 245, Forty-fourth General Assembly.) 

COUNTY OFFICERS-DEPUTIES: Where county officer desires to ap
point a non-resident as deputy, it will be necessary for deputy to first 
take up and maintain a residence in Iowa in good faith prior to taking 
up the work. 
March 4, 1930. County Attorne!J. 1\H. Pleasant, Iou:a: This will ac

knowledge receipt of your letter in which you submit the following 
question: 

Can a county officer appoint as his or her deputy one who is a non
resident of the county or state? 

While there is no specific prohibition against this, nevertheless, it is 
necessary for the principal to be a qualified elector of the state before 
he can obtain office, and in view of the fact that the deputy is frequently 
caalled upon to act in behalf of his principal, it would be necessary that 
the deputy also be a qualified elector of this state. While one might be 
appointed as a d·eputy who, at the time of the appointment, was a non
resident, it would be neces,sary for him to take up and maintain residence 
within this state before entedng upon the duties of the office. 

ROADS AND HIGHWAYS-PRIMARY ROAD BONDS: The proceedH 
from the sale of primary road bonds which are not needed for the im
provement of primary roads of the county may be used to pay the in
terest and for redemption of primary road boncJ.s. (Sections 4753-all and 
4763, Code ·Of 1927.) 
March 4, 1930. County Attorney, Northu;oocl, Iou:a: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Worth county voted a bond issue for the purpose of paving primary 
roads. The bonds were duly issued and sold pursuant to statute. The 
paving project for which the bonds were primarily intended has been 
completed and the expense thereof has been paid out of the proceeds 
of the bond issue. There is a balance remaining from the proceeds of the 
sale of the bonds after t.he payment of all of the expenses of the paving 
program amounting to $70,000.00. 

The question is, can the board of supervisors use this balance of 
$70,000.00 for the purpose of retiring a proportionate amount of the pri
mary road bonds issued, and can these bonds be called at any time and 
retired by using the balance of the proceeds on hand? 

We call your attention to Section 4753, a-ll, Code of Iowa, 1927. It 
will be noted from reading that Section that the bonds issued under 
Chapter 241 may be retired at the option of the county on any interest 
payment date on or after five years from the date of the bond. Bonds. 
therefore, which have been issued in accordance with this chapter can
not be called at the option of the board until on or after five years from 
the date of the bond. 

It will be noted from reading Section 4763, Chapter 242, Code of Iowa, 
1927, that bonds issued under that chapter have fixed maturity dates not 
exceeding fifteen years. If said bonds are for grading, draining, bridg· 
ing or paving, bonds issued under this chapter could not be called at 
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the option of the county board unless, of course, there is a callable 
provision in the bond. 

As to whether or not the balance of the proceeds of the sale of primary 
road bonds may now be used to call and retire said primary road bonds, 
it would appear that this is a matter within the discretion of the county 
board of supervisors and that if the board desires to use these funds 
for the purpose of retiring primary road bonds we are of the opinion 
that there is nothing in the statute which would prevent them from so 
doing. 

TAXATION-ESTATES: Trustee and permanent guardian of property 
is personally liable for the payment of taxes due on property in their 
possession. (Sec. 5968, Code of 1927.) 

March 4, 1930. County Attorney, Cedar Rapids, Iowa: We acknowledge 
receipt of your letter requesting an opinion of this department on the 
following question: 

Under date of October 29, 1929, your department held that an execu
trix of an estate was not liable personally for failure to report monies 
and credits in her possession for taxation. Would the same rule apply 
to a guardian or trustee? 

We refer you to Section 6958, Code of 1927. Inasmuch as a trustee or 
permanent guardian holds the property for the benefit of the cestui que 
trustants and wards respectively and for the purpose of investing and 
re-investing for the benefit of said parties, we are of the opinion that a 
permanent guardian and a trustee would be personally liable for any 
taxes which might be due on the property in their possession. This 
would be doubly true of a trustee, for the trustee holds the legal title to 
said property. 

DRAINAGE- LATERAL TILE DRAINS- RECLASSIFICATION
BOARD OF SUPERVISORS: Tile lateral drains to be classified the 
same as ordinary lateral drains. 
March 8, 1930. County Attorney. SioltX City, Iowa: This will ac

knowledge receipt of your request which is as follows: 

"The board of supervisors have recently reclassified certain ditch dis
tricts under Section 75.62 of the 1927 Code of Iowa, and our opinion has 
been asked concerning the meaning of the amendment to Sections 7561 
and 7562, which amendments were passed by the Forty-third General 
Assembly and consisted only of adding the word 'tile' in certain places. 
Woodbury county has no tile lateral ditches and therefore under this re
classification it is difficult to understand what the legislation meant by 
talking about the reclassification of lateral tile drains. In other words, 
should there be a separate apportionment for .the ordinary lateral drains, 
when the same are not constructed of tile?" 

It is the opinion of this department that the same procedure as prior 
to the time of the amendment of Sections 7561 and 7562 by the Forty
third General Assembly would apply. In other words, there should 
be a separate apportionment for the ordinary lateral drains, as we do 
not believe that it was the intention of the legislature to confine the 
reclassification to title laterals. 

LEGAL SETTLEMENT-RESIDE~CE-COUNTIES: See opinion. 
March 10, 1930. County AttorneJt, Algona. Iowa: We acknowledge re-
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ceipt of your letter requesting an opinion of this department on the 
following question: 

A family which is now living at Ringsted, Emmet county, lived for a 
great number of years in Jewell, Iowa, in Hamilton county. They left 
there in 1925, spending a few months in Colorado, a few in Nebraska 
and then moved to Dallas County, and from there to Kossuth County, and 
then to Ringsted in Emmet County. Notice to depart was served upon 
them in Dallas, Kossuth and· Emmet Counties and they were, therefore, 
prevented from acquiring a legal settlement in any of those counties. 
Hamilton County refuses to acknowledge responsibility for their •support 
claiming they have been absent from said county for five years. What 
county is responsible for their support? 

Section 5312, Code of Iowa, 1927, provides in .substance as follows: 
That a legal settlement once acquired continues until lost by acquiring 
a new one. 

From the facts stated in your letter it would appear that this family 
would have a legal settlement in Hamilton county up until 1925. If the 
family moved out of the state to another state with the intention of 
making that their home they, no doubt, lost their legal settlement in 
Hamilton County, and since their return they have been pre.vented from 
acquiring a legal settlement in any other counties in which they have 
lived by reason of the fact that notice to depart was served as is pro
vided for in Section 5315, Code of Iowa, 1927. If, however, the family's 
sojourn out of this state was only temporary, with no intention of 
acquiring a legal settlement in another state, then they would have a 
legal settlement in Hamilton County. 

DAMS-FEES-LICENSE FEES-EXECUTIVE COUNCIL: Annual in
spection and license fee is not collectible before construction. 
March 15, 1930. Executive Council: We acknowledge receipt of your 

letter ·calling our attention to an opinion rendered by this department 
under date of March 13, 1926, construing the provisions of Section 7775, 
Code of Iowa, 1924. You request that we review this opinion and advise 
you as to whether or not the same is a correct construction of said 
statute. 

In reply we hereby recall the opinion rendered you under date of 
March 13, 1926, and herewith render you an opinion on the following 
question: 

Under Section 7n5, Code of Iowa, 1927, is the annual inspection and 
license fee collectible before construction work has ·been commenced 
upon said dam? · 

Section 7775, Code of Iowa, 1927, provides for two separate and dis
tinct fees, as follows: (1) A permit fee of one hundred dollars ($100.00). 
This fee is for the right to construct a dam or for the right to maintain 
and operate a dam already constructed in or across a stream; ( 2) an 
annual inspection and license fee of not less than twenty-five dollars 
($25.00), said fee to be fixed by the Executive Council. This fee is to 
pay for the annual inspection and the annual licensing of said dam. 

Under Section 7780, Code of Iowa, 1927, we find that provision is made 
for the collection of the permit fee and the annual inspection and license 
fee, and that said provision to collect is made dependent upon the fact 
that the dam has been constructed or is being operated and maintained 
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without having first complied with the provisions of Chapter 363, Code 
of 1927. In other words, before any inspe•ction or license fee can be 
collected the dam must at least be in the process of construction. 

We are, therefore, of the opinion that the annual inspection and license 
fee provided for in Section 7775, Code of Iowa, 1927, is not collectible 
until construction work has been commenced upon said dam. If the 
dam is not under construction, even though the permit for the same 
has been granted, there is nothing to inspect or license. 

TRUCKERS-PUBLICATIO~-PETITION FOR CHANGE OF RATES: 
Board will not acquire jurisdiction over truckers in a given radius 
under the provisions of Chapter 129, Laws of the Forty-third General 
Assembly, by publication of a notice in the newspapers of that locality. 
March 17, 1930. Board of Railroad Commissioners: Replying to your 

request of March 7th, which is as· follows: 

A petition has been filed with the commission which contemplates the 
fixing of a schedule of rates by this board for a territory approximately 
within one hundred miles of Sioux City, and it is requested that you ad
vise the commission whether or not, in your opinion, a notice published 
in a newspaper in each of the counties of this zone would be adequate 
and legal notice to all truck operators in those counties. 

W1e are of the opinion that the board can only legally take cognizance 
of those truck operators who have filed their application and who have 
secured a permit to operate. Those who might be operating trucks but 
who have not secured a permit are doing so in violation of the law, 
and the board would not pe in a position to recognize that they were, 
in the eyes of the law, truckers. 

And again, under the provisions of Section 2 of Chapter 129, Laws 
of the Forty-third General Assembly, which pertains to the power and 
authority of the board, the board may only fix and approve rates, charges 
and rules of each truck operator, after complaint has been filed in accord
ance with the rules establi-shed by the commission. We hold that notice 
should be served either personally or .by registered mail upon each 
individual truck operator against whom complaint has been made, and 
that publication of a notice addressed to the public in one newspaper 
in each county within the zone would not give the board jurisdiction 
to regulate the rates for all truckers within that territory. 

HIGHWAY COMMISSION-ROADS-BRIDGE AND ROAD CONSTRUC
TION MATERIAL: Contracts for material for bridge construction 
need not be approved by the Highway Commission. Contracts for road 
construction work must be approved if they fall within the provisions 
of Section 45, Chapter 20, Laws of the Forty-third General Assembly. 
March 18, 1930. State Highway Commission, Ames, Iowa: We acknowl-

edge receipt of your letter in which you request an opinion on the fol
lowing proposition: 

"At this time of the year we are receiving a large number of county 
contracts covering materials used in bridge and road construction, par
ticularly lumber and piling and corrugated and concrete culvert material. 
Part of the lumber and piling is purchased for maintenance work on 
bridges; part is used in new construction work. The culvert p-ipe, I be
lieve, is used almost entirely in connection with construction work. 

"There seems to be a lack of understanding as to whether or not the 
commission's approval is required on contracts of this kind. I would 
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appreciate it if you would give me an opinion outlining under what con
ditions, if any, the Commission's approval is required on contracts for 
material as above set forth." 

The only provision contained in Chapter 20, Laws of the Forty-third 
General Assembly, relating to contracts for road and bridge construction 
or the materials therefor, are Sections 43 and 45. 

Section 43 in substance requires that all contracts of this nature in 
which the engineer's estimate exceeds $1,500.00, except for surfacing 
materials obtained from local pits and quarries shall be advertised and 
let at public letting. 

Section 45 provides in substance that contracts for road construction 
work which according to the engineer's estimate "involve a cost of two 
thousand dollars ( $2,000.00) or more per mile, or more than five thou
saud dollars ($5,000.00) in the aggregate, shall be first approved by the 
State Highway Commission before same shall be effective as a contract." 

It is to be noted that the latter section refers to "contracts for road 
construction work." 

Section 43 specifically refers to bridge construction work and materials, 
and requires a public letting when the engineer's estimate exceeds fifteen 
hundred dollars ($1,500.00). 

Section 4672, Code of 1927, in substance requires that when the con
tract for any one bridge or culvert, or repairs thereon exceeds two 
thousand dollars ( $2,000.00), such contract must be approved by the 
Oommission. There is nothing however contained in the, provisions of 
Chapter 20, Laws of the Forty-third General Assembly, or the Code, 
requiring the approval of the Highway Commission of contracts for mate· 
rial used in bridge construction such as lumber and piling, unless such 
material is contracted for one bridge or culvert. In other words, the 
purchase by counties of large quantities of material which may be 
used in various places on county bridges or culverts need not be ap
proved by the Commission unless this contra,ct falls within the pro· 
visions of Section 4672 supra. 

We wish to call your attention to the fact, however, that care should 
be taken that boards of supervisors do not in any manner evade the 
provisions of Section 43 in regard to a public letting by dividing the 
material necessary into small lot purchases. This department has held 
that the provisions of Section 43 must be carefully and strictly complied 
with. 

COUNTIES-LEGAL SETTLEMENT-RESIDENCE: Legal settlement 
of children follow the residence of their father if he is their custodian. 
If not, that of their mother so long as they are minors. 
March 18, 1929. County Atto1·ney, Rock Rapids. Iowa: We acknowledge 

receipt of your letter requesting au opinion of this department on the 
following question: 

"One Mrs. Walden was a resident of Lyon county, her husband was 
dead. She had three or four very young children. The children were 
placed in the orphans' home at BeloH, Lyon County, Iowa, and Lyon 
County agreed to support tthem. The mother moved to Sioux City, Wood
bury County, and has lived there for three or four years. 

"Does the residence of the children follow the mother so that Lyon 
County would no longer have to sup,port the children? 
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"Would the residence follow the mother after any of the children be
came twenty-one years of age?" 

Section 5311, Chapter 267, Code of Iowa, 1927, defines how a legal 
settlement may be acquired; so far as is material to this question said 
section provides as follows: 

"A legal settlement in this state may be acquired as follows: 
"1. Any adult person residing in this state one year without being 

warned to depart as provided in this chapter acquires a settlement in the 
county of his residence. 

"2. A married woman has the settlement of her husband, if he haH 
one in this state; if not, or if she lives apart from, or is abandoned by 
him, she may acquire a settlement as if she were unmarried. Any settle
ment which the wife had at the time of the marriage may at her election 
be resumed upon the death of her husband, or if she be divorced or aban
doned by him, if both settlements were in this state. 

"3. Legitimate minor children take the settlement of the father, if 
there be one, if not, then that of the mother. 

"* * * * n 

Section 5213, Code of Iowa, 1927, provides: 
"A legal settlement once acquired continues until lost by acquiring a 

new one." 
From reading that part of Section 5311, which was above set out, 

it would appear that the mother being an adult person and her husband 
being dead that she can acquire a legal settlement in the same manner 
and under the same conditions as if the husband were living. This 
being the case it would necessarily follow that if she removed to Wood
bury County, Iowa, with the intention of making that her home, and 
that if she remained there for the period of one year without receiving 
notice to depart as provided for in Section 5315, Chapter 267, Code 
of Iowa, 1927, she would acquire a legal settlement in Woodbury County. 
Under Paragraph 3 of Section 5311, above referred to, all legitimate 
minor children take the settlement of their mother in the event there 
is no father. 

It would, therefore, follow that if the the children, who were placed 
in the orphans' home at Beloit, are minors that their legal settlement 
would follow that of the mother. 

The question of whether or not a person has a legal settlement is one 
of fact and must be determined in each particular case. In this case if 
the mother is only temporarily sojourning in Woodbury County and has 
no intention of makin~ that her home, but in good .faith intends to re
tain her residence in Lyon County, then of course her settlement is still 
in Lyon County. Of course as to children who have attained their 
majority, Paragraph 1, Section 5311, would govern, these children then 
being adults and their residence would not follow that of the mother it 
being a question of their intention and the facts surrounding their 
particular case. 

We are, therefore, of the opinion that if the mother has actually re
moved to Sioux City, Woodbury County, Iowa, with the intention of 
making that her home and has resided there for more than one year 
without having been served with any notice to depart, that she now has 
a legal settlement in said county having acquired such a legal settlement 
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after residing there one year, and that all minor children would have 
the same residence as the mother. 

CITIES AND TOWNS-CONSOLIDATED LEVY: In cities having a 
consolidated levy the council must pass an ordinance for the appro
priation of the monies received from said consolidated levy to the 
various purposes for which said levy is to be used. In towns having a 
consolidated levy the council need only pass a resolution appropriating 
the money received from said levy to the various purposes for which 
said levy is to be used. (Sections 5717, 6217, Code of 1927.) 
March 22, 1930. Audito1· of State: We acknowledge receipt of your 

request for an opinion on the following question: 

Section 6217, Code of 1927, authorizes cities and towns to provide for 
and make a consolidated levy and for the appropriation of such consoli
dated levy prior to April 1st, said appropriation to be for the various 
purposes for which the funds might be available for use. 

The question has arisen as to whether or not in making this appropria- · 
tion to the various purposes of the consolidated levy a city or town 
council must pass an appropriation ordinance. 

Section 6217, Code of Iowa, 1927, in part, reads as follows: 

"* * * The city or town making such consolidated levy shall, prior 
to the first day of April thereafter, appropriate the estimated revenue 
from such consolidated levy, in such ratio as the council may d~termine, 
for any purpose for which such funds might have been used, but no part 
thereof shall be used for any other purpose." 

Paragraph 3, Section 5717, Chapter 290, Code of Iowa, 1927, provides 
as follows: 

"3. To pass or adopt any ordinance or resolution for the appropriation 
or payment of money. In cities all money shall be appropriated by ordi· 
nance, but in towns it may be appropriated by resolution." 

It will be noted from reading that part of Section 6217, Code of 1927, 
set out above, that any city or town where a consolidated levy is made, 
the council must, prior to April 1st, appropriate the estimated revenue 
from such consolidated levy to the various purposes and in the amounts 
for which it is to be used. It will also be noted from reading Paragraph 
3, of Section 5717, set out above, that in all cities all money shall be 
appropriated by ordinance, but that in towns it may be appropriated by 
resolution. 

We are, therefore, of the opinion that in cities where a consolidated 
tax levy has been made that the council must pass an ordinance for the 
appropriation of the monies received from said consolidated levy for the 
various purposes for which said levy is to be used; but that in towns 
this would not be necessary in view of the provisions of Section 5717, 
Code of Iowa, 1927, a resolution being all that is required in towns. 

JUSTICES OF PEACE-TRIALS-MISTRIALS: Where the jury in a 
misdemeanor case tried in a justice court fails to agree the defendant 
may again be tried before a new jury in the same court for the .same 
offense under the same rules. 
March 27, 1930. County Attorney, Spirit Lake, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Where a person is tried for commission of a misdemeanor before a 
justice of the peace and the jury sitting in said case is discharged be-
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cause they are unable to agree, may the person be tried again before the 
same justice or another justi<;e of the peace? 

·we are of the opinion that the same rule would apply to cases before 
justices of the peace as does apply to cases triable in the district courts 
of the state, and under that rule the person may again be tried before 
the same judge or another judge. 

BOARD OF SUPERVISORS- DRAINAJGE DISTRICTS- ABANDON
MENT: Board of suprvisors has the power to abandon part of an un
completed drainage project if they find that the abandonment would be 
of a benefit and utility to the landowners within the drainage district. 
Proceedings for abandonment must be initiated in the same manner aH 
proceedings to establish a drainage district are initiated. 
March 27, 1930. County Attorney, Maquoketa. Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
foilowing question: 

The Green Island levee and drainage district has been established and 
most of the work has been completed. There is, however, yet to be com
pleted a levee on the north side of the Maquoketa River, which levee was 
to be installed for the purpose of protecting lands on the north side of 
the Maquoketa :River from -over-flow. All of the landowners for which 
this levee was to be constructed filed a petition with the county board 
of supervisors, acting as a drainage board, petitioning the board to 
abandon the completion of this levee and petitioning the board to turn 
over the cost of completing the levee to them in lieu of all damages 
which they may sustain in the future by reason of any over-flow. 

Section 1989-all, Code Supplement 1913, authorized the change to be 
made in the plans after the establishment of the district. This section 
appeared in the Compiled Code, as Section 4850, but does not appe.1r in 
the Code of 1924, nor in the Code of 1927. 

(1) Is the provision of Section 1989-all, Supplement Code 1913, still 
in force? 

( 2) Has the board a right to order the change in plans without notice 
ot·her than on those parties whose land lies north of the -:\1aquoketa River, 
which is the only land that will be affected by the change, and the 
ehange in increasing the assessments of any lands in the district? 

(3) Does the provision of Section 7513, Code of 1927, in any way 
repeal the provisions of Section 1989-all, Code Supplement 1913? 

We find in the Compiled Code of 1919, Section 1989-all, Code Supplement 
1913, appearing as Section 4850. We also find that Chapter 2, Title 15, 
Compiled Code of 1919, was re-written and re-codified by the Fortieth 
Extra 1G·eneral Assembly as House File No. 185, and now appears as 
Chapter 35-3, Code of 1924 and 1927. It would, therefore, follow that 
Section 1989-all, Code Supplement 1913, has been repealed and is not in 
effect as a law at this time. 

The real question is, has the board of supervisors, acting as a drain
age board, after a drainage district has been established and most of 
the improvements completed, the right to abandon part of said improve
ments and to refund to those property owners who would receive the 
direct benefit from the abandoned improvement? We are of the opinion 
that the board would have the power, upon petition, to abandon part 
of the proposed improvement if the board found that said abandonment 
would be of benefit or utility to the landowners within the drainage 
district, for the board has this discretion. However, before any abandon
ment could be made it would be necessary for the board to proceed in 
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connection with the proposal to abandon any part of the improvement in 
the same manner as was necessary in connection with the establishment 
of the drainage district. In other words, the board should have a report 
from the engineer recommending such abandonment and then should 
follow the procedure provided for in Sections 7439, 7440, and the follow· 
ing sections, particularly with respect to the hearing, notice of hearing, 
objections and claims for damages. 

If, after the hearing on the question of abandonment, it is determined 
to abandon part of said improvement then the cost of said improvement 
which is to be abandoned for which assessment was made would be in 
the nature of an excessive levy, and that part of said assessment which 
has been collected should be refunded to those property owners in the 
district who were assessed for the cost of said improvement and the 
uncollected assessments should be reduced pro-rata in an amount equal 
to the cost of the abandoned improvement for which each landowner 
was assessed. 

There is another question involved in the matter; that is, whether 
the board would have the right, under the law, to pay for prospective 
or anticipatory damages. We are of the opinion that they do not have this 
power. The prospective damages would be too speculative and impos
sible to determine. 

Section 1989-all, Code Supplement 1913, having been repealed by the 
re-writing and re-codification of Chapter 2, Title 15, Compiled Code of 
1919, it follows that Section 7513, Code of 1927, has nothing to do with 
whether or not said statute is in force and effect at the present time. 

TAXATION: The proceeds of fire insurance received on merchandise 
destroyed by fire in the hands of the merchant on January 1, 1930, are 
subject to taxation as monies and credits. 
March 27, 1930. County Attorney, Osage, Iotu'a: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

There was a fire loss here on December 29, 1929; said fire destroying 
the stock of merchandise, together with furniture and fixtures. Said 
loss was covered by insurance and said property has been assessed for 
the year 1929, the taxes to be paid in adjustment of the loss taxable as 
monies and credits for the year 1930, either before or after the adjust
ment by the company? 

You are referred to Section 7237, Code of 1927. T.his section authorizes 
the board of supervisors to remit in whole or in part the taxes of any 
person whose buildings, crops, stock, or other property has been de
stroyed by fire, etc., if said property has not been sold for taxes or if 
said taxes have not been delinquent for thirty days at the time of the 
loss. A loss for which such remission is allowed is such as is not 
covered by insurance. Therefore, in the instant case the merchant would 
not be entitled to a refund of the taxes on his stock of merchandise, 
furniture, and fixtures, or such part of the loss as was covered by the 
insurance. Of course, if the merchant has received the proceeds of the 
insurance on said property and has the money in his possession or in a 
bank at the time the assessor lists his property it would be necessary 
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for him to Ust the same for taxation as monies and credits for the 
year of 1930. 

If the loss had not been adjusted by the insurance company at the time 
the merchant listed his property for taxation it would not be necessary 
for him to list his claim against the insurance company for taxation. 

If, however, there had been an adjustment and agreement as to the 
amount of the loss and all that remained to be done was the payment of 
the amount agreed upon, then it would be necessary for the merchant to 
llst his claim against the insurance company for taxation as monies and 
credits. 

TAXATION: Under the prov1s1ons of Chapter 245, Code 1927, a person 
not 45 years of age on the first day of January, 1929, was subject to 
the imposition of the poll tax provided for in said chapter. 
March 27, 1930. Auditor of State: We acknowledge receipt of your 

letter under date of March 12, 1930, requesting an opinion of this de
partment on the following question: 

Was a pel'son who attained the age of 45. in March, 1929, subject to the 
road poll tax provided for in Chapter 245, Code of 1927, same having 
been turned in for said tax in February of said year? 

We are of the opinion that any person who has not reached the age of 
45 on January first of the year for 11/'hich said poll tax is to be collected, 
in accordance with the provisions of Chapter 245, Code of 1927, is subject 
to and must pay the tax provided for in said chapter, and the fact that 
said person att?-ined the age of 45 in the month of March or any other 
month during the year would not relieve said person from the payment 
of said tax. 

CORPORATIONS-SECURITIES: The fact that a corporation has quali
fied under Chapter 392, Code of 1927, does not relieve said corporation 
from qualifying in accordance with the provisions of Chapter 10, Forty
third General Assembly, if said act so requires. 
March 27, 1930. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

Do corporations selling or issuing securities upon the installment plan, 
who are subject to and have complied with the provisions of Chapter 392, 
Code of 1927, have to comply with the provisions of the new Iowa securi
ties law as to sales made in accordance with the provisions of said 
chapter? 

We are of the opinion that the fact that a corporation is subject to 
regulation, under the provisions of Chapter 392, Code of 1927, and has 
complied with said chapter by qualifying, does not relieve such corpora
tion from the duty of complying with the provisions of Chapter 10, Acts 
of the Forty-third General Assembly, if said act so requires. 

LEASES-REAL ESTATE-CHATTEL MORTGAGES: A lease which 
provides for a lien on personal property may ·be recorded as a chattel 
mortgage. 
March 27, 1930. County Attorney, Charles City, Iowa: We acknowledge 

receipt of your letter and in reply thereto are herewith submitting you 
an opinion on the following question: 

May leases on real estate, which leases provide for a lien upon the per· 
sonal property, be properly recorded aR chattel mortgages? 
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We are of the opinion that if the instrument provides for a lien on 
personal property belonging to the tenant, that said lease may be re
corded as a chattel mortgage if the recorder is requested to do so. Said 
lease may also be recorded as an instrument affecting the title to real 
estate. 

BOARDS OF SUPERVISORS: County boards of supervisors do not have 
power to purchase road equipment and machinery on the installment 
plan, payments to run over a period of years if the total purchase price 
of the road equipment and machinery would be in excess of the col
lectible revenues for the year in which said equipment was purchased. 
They do, however, have the power and authority to lease road equip
ment and machinery and pay a reasonable annual rental for the same, 
provided there is no legal obligation for the entire term of the lease. 
(Section 1, Chapter 20, Forty-third General Assembly; Section 5258", 
Code.) 
March 27, _1930. County iltto1·ney, Des Moines, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following questions: 

1. Does a board of supervisors have authority, under the law, to enter 
into a contract for the purchase of road equipment, the purchase price of 
which will be in excess of the levies for the current year, said contract 
providing that said purchase price is to be payable in annual install
ments covering a period of two or three years; no installment of which 
will cause an expenditure in excess of the collectable revenues for the 
current year? 

2. Has the board of supervisors authority, under the law, to enter into 
a lease contract for the purchase of road equipment, said lease covering 
a period of two or three years providing for the payment of annual rental 
and with an option running to the county to purchase said equipment at 
a specified time and apply the rental paid on the purchase price? 

The board of supervisors is the business manager of the county. It 
has such powers as are specifically granted to it by statute and as are 
necessarily implied from or incident to those powers granted. 

Section 1, Chapter 20, Acts of the Forty-third General Assembly, makes 
it the duty of the board of supervisors of a county to construct, repair 
and maintain the secondary road and bridge system of the county. In 
order to perform the duty of constructing and maintaining the secondary 
roads and bridges of the county it is necessary that the board have the 
necessary equipment and machinery with which to perform these duties. 
It, therefore, has the power to purchase equipment and machinery for 
the purpose of constructing and maintaining the secondary roads and 
bridges of the county. 

Can it then enter into a contract on the installment basis for the pur
chase of said road equipment and machinery, said contract to run for a 
term of years? 

To begin with when a board enters into a contract for the purchase of 
road equipment, whether said contract is payable on the installment 
basis or payable upon delivery, it creates an indebtedness which must 
be paid out of the revenues collected by virtue of tax levies. 

Has the legislature authorized the board of supervisors to create an 
indebtedness which will cause expenditure which will exceed the col
lectible revenues for the year in which the contrac1t was ente,red into? 

An examination of the statutes with resnect to the authority of th<r 
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board of supervisors to enter into contracts will disclose that the legisla
ture has in a number of instances authorized, for certain specified pur
poses, the creation of an indebtedness to be paid in installments over a 
period of years. For example: The issuance of funding and re-funding 
bonds, etc. It would appear, therefore, that unless the legislature has 
specifically authorized the creation of an indebtedness by the board, 
payable in installments over a period of years, that the board does not 
have the power to enter into contracts which would create such an 
indebtedness. And then it must be borne in mind that the members of 
the board of supervisors are only elected for a designated term of years 
and that were it possible for the board to enter into contracts for the 
purchase of equipment, machinery and m::!terials, etc., and to provide 
for the payment of said indebtedness in installments covering a period 
of years that it would be possible for a board to so mortgage the reve
nues of the county that it would be impossible for incoming members to 
properly administer and carry on the business of the county. The leg
islature has never granted this authority. 

Our Supreme Court has said, in a number of ca.ses, that to permit 
a board elected by the people to enter into contracts covering a period 
of years which would run beyond the term for which said board was 
elected would make it possible for a board to take the control of the 
county and school government out of the hands and direct c.ontrol of the 
people, and thus defeat the very purposes and aims of the government. 
See Burkhead vs. Independent School District, 107 Iowa 29; also Inde
pendent School District vs. Pennington, 181 Iowa 933. 

Section 5258, Code of 1927, would seem to be in line with what has 
been said heretofore with respect to entering into contracts which create 
an indebtedness. This section in part prohibits the entering into a con
tract which will result during the year in an expenditure from any 
county fund in excess of an amount equal to the collectible revenues in 
said fund for said year plus any unexpended balance in said fund for any 
previous year. This statute is commonly known as the "Tuck Law," 
and if it were possible for a board to enter into a contract creating an 
indebtedness which is payable in installments over a period of years 
this section would be meaningless, for it would appear that the intent 
and spirit of said statute is to place the county on a cash basis and to 
prevent the mortgaging of the future revenues of the county. 

We are, therefore, of the opinion that a board of supervisors does not 
have the power to enter into a contract for the purchase of road equip
ment and machinery, which contract is payable in annual installments 
and covers a term of years. 

As business manager of the county a board of supervisors, if it were 
for the best interests of the county, would, of course, have the power to 
rent road equipment and machinery and they might properly enter into 
a lease contract which would provide for the payment of an annual 
rental for the use of road equipment and machinery, and they might 
properly provide also in said lease that at their option on or after a 
specified date they might purchase said machinery at a specified price 
and credit the rentals paid on said purchase price. The annual rental 
paid for the use of said road equipment and machinery must be a rea-
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sonable rental and one commensurate with the use of said road equip
ment and machinery. The payment of the annual rental must be at the 
option of the board, that is, there could be no obligation upon the board 
to pay rental annually for the full term of the lease. In other words, 
it must be a lease from year to year so far as the county is concerned. 

CORPORATIONS-SECURITIES: The sale of stock by the owner or 
assignee thereof to different persons is not an exempt transaction 
within the meaning of Chapter 10, Forty-third General Assembly. 
March 27, 1930. County Attorney, Des Moines, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

The question has arisen under divi·sion c, Sectio·n 5 of Chapter 10, of 
the Acts of the Forty-third General Assembly, regulating sale of securi
ties, as to whether or not a person can have foreign stocks assigned to 
himself and sell these stocks among his friends in the city of Des 
Moines, without complying with the provisions of this chapter. 

Understand that said assignee is making a series of sales to different 
individuals. 

Paragraph c, Section 5, Chapter 10, Acts of the Forty-third General 
Assembly, provides in part as follows: 

"Sec. 5. Exempt transactions. Except as hereinafter expressly pro
vided, the provisions of this act shall not apply to the sale of any security 
in any of the following transactions. • • • 

"c. An isolated transadion in which any security is sold, offered for 
sale, subscription or delivery by the owner thereof, or by his representa
tive for the owner's account, such sale or offer for sale, subscription or 
delivery, not being made in the course of repeated and successive trans
actions of a like character by such owner, or on his account by such 
representative, and such owner or representative not being the under
writer of such security." 

It will be noted from reading that part of Section 5, above set out, 
that only an isolated sale of a security is exempted and that repeated 
and successive sales or transactions ·bY an owner of stock is not exempt. 

We are, therefore, of the opinion that the sale of stocks in a foreign 
company by the owner or assignee. thereof to a number of different per
sons In this state would not be exempt transactions and would, there
fore, not be exempt .from qualification under Chapter 10, Acts of the 
Forty-third General Assembly, as said sales would be repeated and suc
cessive transactions. 

INSURANCE - MUTUAL ASSESSMENT ASSOCIATIONS - EMER
GENCY FUND: See opinion. (Sections 9029-9041-9040, Code, 1927.) 
March 27, 1930. Commissioner of Insurance: We acknowledge receipt 

of your request for an opinion of this department on the following ques
tion: 

A state mutual assessment insurance association organized under the 
laws of this state, particularly under Chapter 406, Code of 1927, and 
authorized under its charter to Insure against the hazards specified in 
division III, Paragraph 1 of Section 9029, Code of 1927, desires now to 
issue policies with a fixed premium in accordance with the provisions of 
Section 9041, Code of 1927. The question has arisen as to whether or not 
said association has such an emergency fund as would entitle it to 
issue policies with a fixed premium as provided for in Section 9041, 
Code of 1927. 
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In determining the above question it will be necessary to first deter
mine of what does the emergency fund consist and next the average cost 
per $1,000.00 on all policies in force for the full term for which assess
ment is collected. 

Section 9040, Code of 1927, provides in part as follows: 

"Funds raised by such associations which because of temporarily low 
rate of losses are not needed to pay losses and expenses in any year, 
may be passed to an emergency fund to be held for payment of excess 
losses in a subsequent year or years; * • * ." 

That part of Section 9040, Code of 1927, above set out, simply means 
that if there is any savings by reason of low rate of losses over and 
above the policy fee and assessment collected by the company in ac
cordance with Section 9037, Code of 1927, that such savings on all poli
cies which would expire during the year may, at the end of the year, be 
by resolution passed into the emergency fund. Standing alone, that 
part of Section 9040, above set out, might lead one to believe that at the 
end of any particular year if the company had collected, by way of 
policy fees and assessments, more than was needed to pay losses and 
expenses that all of the excess over the expenditures could be passed 
into the emergency fund. 

This would be true if all policies expired on December 31st of each 
year, but the policies of a company do not expire on any particular date 
but have diffe·rent expiration dates and at the end of a particular year 
there would .be policies which would not expire at the end of .such year 
but which would run into the next year, and upon this unexpired term 
the company would have additional expense in connection with the policy 
and might have considerable losses. Therefore, if a company desired to 
issue a policy with a fixed premium, as is authorized by Section 9041, 
Code of 1927, it would be necessary for said company to first determine 
the amount of their emergency fund. 

For example: A company at the close of business on December 31st 
of a year has on hands after the payment of all losses and expenses 
occurring during said year the sum of $300,000.00. One-half of the poli
cies issued by it having expired during said year and the other one-half 
of its policies having unexpired terms with expiration dates during the 
next year or years, it would then be necessary, if the company desired to 
issue a policy with a fixed premium, for the company to determine the 
average cost per $1,000.00 of insurance in force per year and then pro-rate 
against each )lllexpired policy the amount that past experience has shown 
it would cost the company to complete the contract, that is, to pay all 
expenses and losses. Having determined this amount for all policies 
unexpired at the end of the year, then the total cost of all of the policies 
in force must be deducted from the $300,000.0(} and the remainder would 
be the emergency fund as defined by Section 9040, Code of 1927. 

After the amount of the emergency fund has .been determined it is 
next necessary, under Section 9041, Code of 1927, to determine the aver
age cost per $1,000.00 on all .policies in force for the full term for which 
assessment is collected. This average cost would be determined on the 
basis of the past experience of the company and when this is determined, 
if the emergency fund equals $200,000.00 or more and also equals or 
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exceeds the total average cost per $1,000.00 on all policies in force for 
the full term for which assessment is collected, then said company would 
be authorized, under Section 9041, Code of 1927, to issue policies with a 
fixed premium. 

In determining the emergency fund the deduction of the average cost 
which is necessary to complete the contracts on all unexpired policies 
would not include such expenses as have already been paid in connection 
with said unexpired policies; such as commissions to agents. In other 
words, production costs. However, In determining the average cost per 
$1,000.00 on all policie,s in force for the full term for which assessment 
is collected all costs and expenses, including production costs, must be 
considered in determining the average cost per $1,000.00. 

In your request for this opinion you have suggested the question as 
to what companies operating under Chapter 406, Code of 1927, shall be 
considered to be operating on a basis rate and what companies shall be 
considered to be operating on a post loss basis. 

We are of the opinion that basis rate as used in Chapter 406, Code 
of 1927 (Section 9042), refers to companies which issue policies with 
fixed premiums and 'whose risks consist principally of the classes men
tioned in Section 9042; and that basis rate as used in said chapter is 
not used in its ordinary meaning. All companies operating under said 
chapter who do not issue policies with fixed premiums are operating 
upon the assessment or post loss basis and not on the basis rate. 

ENGINEERING EXAMINERS-EXA:\'IINA TIONS-FEES: The renewal 
fee of $2.00 provided for in Section 1869-b1, Code of 1927, cannot be 
collected from those who successfully pass the examination until the 
license which is issued to them at that time expires and is renewed. 
March 28, 1930. Iowa State Board ot Engineering Examiners: We ac-

knowledge receipt of your request for an opinion of this department on 
the following question: 

The engineering examiners held an examination on the 20th and 21st 
of March, 1930, and thirty-five of the applicants passed. The question we 
desire answered is, is there an annual license or renewal fee due from 
those admitted? 

The only fee provided for in Chapter 89, Code of 1927, is the examina
tion fee of $15.00 provided for in Section 18'66; the renewal fee of $2.00 
provided for in Section 1869-b1, and an additional fee of $10.00 for land 
surveyor provided for in Section 1870, Code of 1927. The renewal fee 
is collectible eaoh year after certifica:te for P'ermit to practice engineer
ing has been issued. In the case of those who passed the examination 
in March this year no renewal fee could be collected until January, 1931, 
and each year thereafter. 

ELECTIONS- PERMANENT REGIS'I1RATIO~- POLL BOOKS- JUR
ORS: Jury list may be made up from the certificates in the hands of 
the regi,stration clerk, and which are signed by the voter. 
April 1, 1930. Secretary of State: This will acknowledge receipt of 

your request of March 27, 1930, which is as follows: 

"Under Chapter 37, Section 11, Forty-third General Assembly, will it be 
necessary to enter names of voters in poll books provided for in Section 
800, Code of 1927? 
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Section 8, Chapter 37, Forty-third General Assembly, requires party 
affiliation on registration card. 

"Will it ·be necessary in primary election to enter names of voters in 
poll books provided for in Section 563, Code of 1927? 

"The further question has been raised that if these name.s are not 
e1:1toced in the poll book what means will there be for making up list for 
jury duty?" 

In reply we would say that we do not believe that it will ·be necessary 
to enter the names of voters in poll books as provided for in Section 563, 
nor Section 800 of the Code of 1927, for the reason that the provisions of 
Section 8 of the Thirty-seventh General Assembly, provides that party 
affiliation shall be recorded on the certificate of the registered voter. 

The jury list may be made up from the certificate which the voter 
signs as he votes, and these certificates can be retained and be used for 
the purpose of making up the list of voters to be drawn for jury duty. 

PLAYGROUND COMMISSION- SOAP SCULPTURE- CONTESTS
PRIZES: Soap sculpture contests, where the work is done. in the 
homes of the contestants, does not have such connection with play
ground work as to authorize the payment of prizes awarded the con
testants out of playground maintenance funds. (Chapter 298, Code of 
1927; Section 6211, Code of 1927.) 
April 4, 1930. Auditor ot State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following question: 

The playground commission of the city of Des Moines, Iowa, is spon
soring a soap sculpture contest, preliminary to the national soap sculpture 
competition to be held in New York City, May 1, 1930. Prizes are offered 
and the contestants are classified in three classes: adults, 21 and over; 
seniors, 15 to 21 years; juniors, 15 years or under. The sculpture- work 
is done at the homes of the contestants. 

It is proposed to pay the prizes or awards out of the playground com
mission funds. Are these awards or prizes properly payable out of funds 
provided for the operation and maintenance of public playgrounds? 

Cities, under Chapter 298, Code of 1927, have the power, when author
ized by a vote of the people, to provide for playgrounds and recreation 
centers. These playgrounds and recreation centers are maintained by 
the funds which are derived from the levies authorized in Paragraph 25 
of Section 6211, Code of 1927, and are limited by said statute as to their 
use for the operation and maintenance of public playgrounds and recre
ation centers within the city in which such playgrounds or recreation 
centers have been established. It would appear from the facts stated in 
the question that the soap sculpture contest which was conducted re
cently was participated in not only by children but by adults, and that 
the work was done at the homes of the contestants. 

Playgrounds and recreation centers are established for the purpose of 
furnishing a place for the juveniles of the city to secure recreation under 
proper supervisiOn. The recreation afforded is not limited to physical 
exercise alone but might properly include mental recreation and other 
entertainments, such as music, reading, art, handiwork, and sculpture 
might properly be included. 

We do not believe, however, that playground or recreation work as 
authorized by Chapter 298, Code of 1927, would include any of the phy
sical exercises, entertainment, music, or art work when the same was 
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conducted away from said playgrounds or recreation centers. In other 
words, if such work were conducted at the playground or recreation 
center under the supervision of the playground superintendent or his 
or her assistants the same would be properly a part of the playground 
work, and the funds which are collected from tax levies for the maJnte· 
nance of playgrounds and recreation centers might then properly be 
used to award prizes to the winners in a contest conducted by the play
ground commission. 

We are, therefore, of the opinion that the soap sculpture contest con
ducted by the Playground Commission of the ciJty of Des :Woines, Iowa, 
was not so connected with the playground or recreation work as to 
authorize the payment, from the playground maintenance fund, of the 
prizes offered to the winners in the various classes, for the reason that 
adults were included in the contest and the sculpture work was done by 
the various contestants at their homes. 

CORPORATIONS-EXECUTIVE COUNCIL-STOCK: All corporations 
organized under the laws of this state which exchange one class of 
stock for another must comply with the provisions of Section 8413, 
et sequi., Code. 
April 7, 1930. Executive Council of Iowa: We acknowledge receipt of 

your letter of recent date requesting an opinion of this department on the 
following questions: 

"1. May a corporation organized under the laws of this state, whose 
articles of incorporation make no provision therefor, issue its par value 
stock in exchange for its outstanding par value stock of another clas!', 
acting under authority of a resolution adopted by its stockholders with· 
out the authorization of the Executive Council under Section 841:~. et seq., 
of the Code of Iowa 1927? 

"2. May a corporation organized under the laws of this state, whose 
existing articles of incorporation provide for the exchange or conversion 
of one class of par value stock for outstanding shares of another class 
of par value stock, make such exchange without the authorization of the 
Executive Council under Section 8.413, et seq., of the Code of Iowa 1927? 

"·3. May a corporation organized under the laws of this state, whose 
articles of incorporation, or amendments thereto adopted under the pro
visions of Sections 9 and 10 of Chapter 6, Acts of the Forty-third General 
Assembly, provide for the issuance of non-par stock in exchange for itR 
outstanding par value stock, make such exchange without the authoriza
tion of the Executive Council under Section 8413, et seq., of the Code or 
Iowa 1927?" 

Section 8413, Code of 1927, provides in substance that if it is proposed 
to issue stock of a corporation for anything other than cash that an 
application must be made to the Executive Council for authority to do so. 

It would, therefore, follow that where the articles of incorporation of a 
corporation do not provide or authorize the exchange of one class of 
stock for, another that if it is to issue one class of stock in exchange 
for another that it would be necessary that the articles of incorporation 
be amended authorizing the same, and that such corporation comply 
with the provisions of Section 8413, Code of 1927, and the following 
sections pertaining to such matters for this would be an issuance of 
stock for property. 

If the original articles of incorporation of a corporation provide for 
the exchange or conversion of one class of par value stoC'k for outstandin!!: 
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shares of another class of par value stock and where such conversion is 
either optional or mandatory, it would ·be necessary for the corporation, 
before any exchange could be made, to comply with the .provisions of 
Section 8413, and the following sections of the Code of 1927 pertaining 
to such matters, for such exchange would be the issuance of stock for 
property. 

Where the articles of incorporation provide originally or by amend
ment for the issuance of non-par stock in exchange for its outstanding 
par stock, such corporation cannot make such exchange without comply
ing with the provisions of Section 8413, and the following sections of the 
Code of 1927 pertaining to such matters. 

CITIES AND TOWNS-CLERK-APPOINTMENT: Since the repeal of 
Section 5633, Code of 1927, the council of a city and town may by 
ordinance provide for the creation of the office of city clerk and for the 
appointment of said city clerk by the council. (Section 5, Chapter 10, 
Forty-third \General Assembly.) 
April 10, 1930. County Attorney, Des Moines, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Under Section 5633, Code of 1927, the town council, at its first meeting 
after the biennial election, was given the authority to appoint a city 
clerk. The Forty-third G-eneral Assembly repealed Section 5.633 of the 
Code of 1927 and enacted a new statute pertaining to the matter. Chap
ter 162, however, as passed by the Forty-third General Assembly, was 
limited in its operations to cities and towns with a population of forty 
thousand or over and to cities under the manager plan and under the 
commission plan of government. It appears, therefore, that there is no 
statute authorizing the council to appoint a city clerk. 

Has the council, irrespective of a statute, the inherent or implied 
authority to appoint a city clerk? 

W:e find, as you stated in your question, that the legislature did repeal 
Sections 5632-3a, Code of 1927, and enacted substitutes in lieu thereof 
limiting, however, the provisions of said statute to cities having a popu
lation of forty thousand or over and cities operating under a city man
ager plan and commission plan of government. 

It would, therefore, appear that there is no statutory authority for the 
appointment of a city clerk by the city council. We are, therefore, of the 
opinion that a city council has the inherent or implied authority to 
appoint such officers as are necessary to the carrying out and transacting 
the business of such city or town, and that, therefore, a city council, 
irrespective of statute, has the authority to appoint a city clerk. 

April 12, 1930. County Attorney, Des Moines, Iau;a: We acknowledge 
receipt of your request for an opinion on the following question: 

In an opinion by your department, addressed to this office, under date 
of April 10, 1930, you held that since the enactment of Chapter 162, Acts 
of the Forty-third General Assembly, which purports to repeal Section 
&633, Code of 1927, that the city council of a city under 40,000 had the 
inherent or implied power to appoint a city clerk. The question has now 
arisen as to whether or not the office of city clerk should be provided for 
by ordinance and as to just who has the appointing power. 

We refer you to Sections 5640 and 5641 of the Code of Iowa, 1927. It 
will be noted from reading these sections that the legislature prior to 
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the enactment of Chapter 162, Acts of the Forty-third General Assembly, 
has specifically defined and set out the duties of the city clerk. This in 
itself could lead to but one conclusion and that is, that the legislature 
in adopting Chapter 162, Acts of the Forty-third General Assembly, did 
not intend that cities and towns should be without a city clerk or they 
would have repealed the sections which defined his duties as to such 
cities and towns. 

We are of the opinion that the city council should, by ordinance, of a 
city or town under 40,000 population, provide for the office of city clerk 
and in that ordinance should provide for his appointment by the council. 
The appointment of a city clerk is made by the city council for the rea
son that that power is not by statute given to any other officer of the city 
or town. 

The provisions of Section 5636, Code of Iowa 1927, would not apply to 
the office of city clerk for that section on its face shows that it applied 
to offi.ces other than those named in the preceding sections. 

SCHOOLS AND SCHOOL DISTRICTS-ROADS AND HIGHWAYS: Con
solidated school busses subject to road limitations upon highways pre
scribed by Highway Commission and board of supervisors. Chapters 25-
26, Forty-third General Assembly. 
April 15, 1930. Superintendent of Public Instl·uction: This will ac

knowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following proposition: 

"Would a consolidated school operating busses be exempt from the 
regulrution of the Hig1hway Commission in the matter of excluding busses 
of a certain weight from certain roads?" 

This matter is regulated by Chapters 2,5 and 26, Laws of the Forty
third General Assembly. In neither of these chapters is there any ex
emption of any traffic. We are, therefore, of the opinion that these chap
ters would apply to school transportation busses in the same manner 
as to any other traffic on the highways. 

IOWA LANDS- SPEED BOATS- JURISDICTION OVER STREAMS: 
Board of conservation has jurisdiction over the islands in the Des 
Moines River lying within the corporate limits of Des Moines, but does 
not have control of speed boats on the Des Moines River within the 
corporate limits of Des Moines, nor does it have jurisdiction over the 
Raccoon River within the city of Des Moines. 
April 16, 1930. Board of Conservation: This will acknowledge receipt 

of your request of April 16, 1930, which is as follows: 

"There are seve·ral islands in the De's Moines Hiver lying within the 
corporate limits of the city of Des Moines. 

"1. Under Chapter 329, Section 6823 of the 1927 Code-river front and 
levy improvements-does the city of Des Moines have complete control 
of the Des Moines River lying within its corporate limits? The que•stion 
has come before the board, in regard to the leasing and renting of cer
tain islands, and also who has the power to order the wood and brush 
taken off of said islands. 

"2. Does the State Board of Conservation have complete control of the 
Raccoon River in Polk County from the Polk County boundary line through 
the city of Des Moines, until it empties into the Des Moines River? 

"3. Does the board or the city of Des Moines have control of speed 
boats within its corporate limits on the Des Moines• River?" 
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In reply we desire to quote Section 1812, Code of 1927, which is as 
follows: 

"Jurisdiction over all meandered streams and lakes of this state and of 
state lands bordering thereon, not now used by some other state body 
for state purposes, is conferred upon the board. The board, with the 
approval of the executive council, may establish parts of such property 
into ,state parks, and when so established all of the provisions of this 
chapter relative to public parks shall apply thereto." 

The above quoted section <"Onfers upon the Board of Conservation juris· 
diction over all meandered streams and lakes of this state with, per
ha,ps, but one exception which is found..- in the provisions of Section 
6141, which are as follows: 

"For the purpose of maintaining and protecting such works or plants 
from injury, and protecting the water of such waterworks from pollution, 
the jurisdiction of such city or town shall extend over the territory 
occupied by such works, and all reservoirs, mains, filters, streams. 
trenches, pipe,s, drains, poles, wires, burners, machinery, apparatus, and 
other requisites of said works or plants used in or necessary for the con· 
struction, maintenance, and operation of the same, and over the stream 
or source from which the water is taken for five miles above the point 
from which it is taken." 

Section 6141 was placed upon the statute books for the purpose of pro· 
viding protection to city operated water plants and their source of 
water; so that under the provisions of this section the city of Des 
Moines taking water as it does from the Raccoon River, would have the 
required jurisdiction over the Raccoon River for five miles above its 
plant for all purposes necessary to safe-guard its water supply. 

In answer to your first question submitted we are of the opinion that 
the following quoted section controls: 

"Sale of islands. ::'\o islands in any of the meandered streams and 
lakes of this state or in any of the waters bordering upon this state 
shall hereafter be sold, except with the majority vote of the executive 
council upon the majority recommendation of the board, and in the event 
any of such islands are sold as herein provided the proceeds thereof shall 
become a part of the funds to be expended under the terms and provi
sions of this chapter." (Section 1823, Code, 1927.) 

We are therefore of the opinion that the Board of Conservation has the 
power of leasing and renting and controlling islands in the Des :.vioines 
River within the corporate limits of the city of Des Moines. 

In reply to the second and third questions submitted by you, we refer 
you to Section 6597 which is applicable to special charter cities and cities 
governed under the commission form of government, and which section 
reads as follows: 

"Every city specified in the preceding section shall have control of all 
the meandered streams within the boundaries thereof, and of the beds. 
banks, and waters of such streams. * * *" 

We are, therefore, of the o'pinion that the Board of Conservation does 
not have jurisdiction of the Raccoon River lying within the corporate 
limits of the city of Des Moines, nor would the Board of Conservation 
have control of speed boats within the corporate limits of the city of 
Des Moines on the Des Moines River. 

INDIANS-TAMA COUNTY-TAXATION: The real estate of Indians 
located in Tama County is subect to tax for various state. county, 
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bridge, county road, and district road purposes, as the General Assembly 
may bY special statute provide. (Sec. 3, Chap. 110, Twenty-sixth Gen· 
era! Assembly.) 
April 17, 1930. County Attorney, Toledo, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

Is the •property of the Indians in Tama County subject to taxation in 
this state? 

Chwpter 110, Acts of the Twenty-si:xith General Assem:bly, is an act 
tendering to the United States jurisdiction over certain Indians residing 
in Iowa, and over their lands and authorizing the issuance of a patent 
or deed to the government of certain described lands located in Tama 
County, ivwa, for the use and benefit of these Indian tribes, but. how
ever, reserving to the State .of lo·wa certain rights and powers in and 
over said Indians and land1s. The United States by au act of Congress 
approved June 10, 18'96, accepted and assumed jurisdiction over those 
Indians in Tama County in the State of Iowa and over their lands as 
tendered to the United States by the act of the legislature of Iowa. Pur
suant to such authority the State of Iowa, on the third day of July, 
1908, issued to the government a patent signed by Albert B. Cummins, 
as Governor, and W. C. Hayward, as Secretary of State, which patent 
conveyed to the United States certain des.cribed lands in Tama County 
subje.ct Ito the conditions specified in the aet of the legi·slature. 

Section 3, of Chapter 110, Acts of the Twenty-sixth General Assembly, 
reserves to the State vf Ivwa certain rights in and authority ove·r the 
Indian tribes and their lands in Tama County. That se•ction pro.vide·s as 
follows: 

"Nothing contained in this act shall be so construed as to prevent on 
any of the lands referred to in this act the service of any judicial 
process issued by or returnable to any court of this state or judge thereof, 
or to prevent such courts from exercising jurisdiction of crimes against 
the laws of Iowa committed thereon either by said Indians or others, or 
of such crimes committed by said Indians in any part of this state, or to 
prevent the establishment and maintenance of highways and the exercise 
of the right of eminent domain under the laws of this state over lands 
now or hereafter owned by or held in trust for said Indians, or to pre
vent the taxation of said lands for state, county, bridge, county road, and 
district road purposes, and such other purposes as the general assembly 
may from time to time by special statute provide." 

It will be noted from reading the section last referred to and quoted 
that the Sta-te of Iowa reserves to Itself the right to tax the lands of the 
Indians located in Tama County, Iowa, for the various state, county, 
bridge, county road, and district road purposes and such other purposes 
as the General Assembly may from time to time by special statute pro
vide. 

In view of this act we are, therefore, of the opinion that the lands 
and prorperty Of the Indians located in Tama County, Iowa, are subje·ct 
to the soldiers' bonus, county general, county bond, and all secondary 
road taxes. 

ELECTIONS- PERMANENT REGISTRATION- ABSENT VOTERS: 
Absent voters in cities and towns where permanent registration has 
been adopted, must register in accordance with the provisions of 
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Chapter 39-bl, Code of 1927, as amended by the Acts of the Forty
third General Assembly. 
April 18, 1930. Auditor of State: We acknowledge receipt of your re

quest for an opinion from this department on the following question: 

Is it necessary under the permanent registration law (Chapter 39-bl, 
Code of 1927) for an absent voter to register in accordance with the pro
visions of said law before he can vote, or is the affidavit that goes out 
with the absent voter's application sufficient registration to entitle the 
voter to vote? 

Section 6, Chapter 37, Acts of the Forty-third General Assembly, pro-
vides as follows: 

"That section seven hundred eighteen-b twelve (718-bl2) of the Code, 
1927, be repealed and the following enacted in lieu thereof: 

"'Any person entitled to register who is permanently disabled by sick
ness or otherwise, or who will be absent from the election precinct until 
after the next succeeding election, may up to and including the tenth 
day next preceding an election, apply in writing to the commissioner of 
registration who shall thereupon forward to such voter duplicate reg
istration card,s which shall be executed by the voter before a notary 
public and returned to the commissioner of registration. If such regis
tration cards are properly executed and show that the voter is duly quali
fied, then such cards shall be placed in the registration lists.' " 

In view of the above section we are of the op.inion that it is necessary 
for an absent voter, in cities and towns which are operating under the 
permanent registration law, before he can vote to register in accordance 
with the provisions of Section 6, Chapter 37, Acts of the Forty-third 
General Assembly. 

ELECTIONS-PERMANENT REGISTRATION-POLL BOOKS-JURY 
LISTS: In cities an(l towns under permanent registration plan the 
certificates of registration are substituted for the poll books as re
quired by Sections 8'00 and 808, Code of 1927. The jury list would be 
made up from the certificates of registration. 
April 18, 1930. Auditor of State: Pursuant to your request we are 

hereby rendering you an opinion on the following question: 

In cities and towns which have adopted the permanent registration 
plan is it necessary that the names of the voters in the various precincts 
be entered in poll books provided for in accordance with the provisions 
of Sections 800 and 808, Code of 1927'? If not, from what record is the 
jury lLst to be made? 

Sedion 718-b~O, Code of 1927, provides that the voter before voting 
must sign a certificate of registration to the effect that he is a qualified 
voter duly registered under the .permanent registration law in the pre
cinct and ward of the city of which he is a resident, and his party affili
ation if the election is a primary election. 

Section 11, Chapter 37, Acts of the Forty-third General Assembly, pro
vides as follows: 

"The entries required to be made in sections eight hundred ( 800) and 
eight hundred eight ( 808) of the Code, 1927, shall be made on the certifi
cates of registration provided for in section seven hundred eighteen-b 
twenty (718-b20)." 

In view of the provisions of Section 11, Chapter 37, Acts of the Forty
third !General Assembly, we are of the opinion that in cities and towns 
which have adopted the permanent registration plan the certificates of 
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registration are substituted for the poll books required by the prov1s1ons 
of Sections 800 and 808 of the Code of 1927, and that there is no longer 
a necessity for keeping the poll books in such cities and towns. The 
jury list would, therefore, be made up from the certificates of registration 
which are substituted for the poll books. 

CORPORATIONS: The Secretary of State is clothed with the power and 
authority to ascertain whether the articles of incorporation or amend
ments proposed are in proper form to meet the requirements of the 
law; that their objection is lawful; that their objection is not against 
public policy and that the plan of doing business provided for is hon
est and lawful, and if in the exercise of a reasonable discretion the 
Secreta.ry of State finds that the articles or amendments· do not comvly 
he may refuse to file the same. Section 8344, Code 1927. 
April 24, 1930. Secretm·y ot State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

The Herman M. Brown Company, a corporation organized and existing 
under the laws of this state, has pre,sented to the Secretary of State 
amendment to its articles of incorporation. The amendment in part pro
vides for two classes of stock, one known as Class "A" stock without any 
voting power, having preference only in case of dissolution and distribu
tion of the assets of the corporation. Class "B" stock has the voting 
power and thus the management and control of the corporation. Both 
Class "A" and Class "B" stock share equally in any dividends when and 
as declared by the board of directors. The amendment provides for 500 
shares of each class of stock the par value of each class is $100.00 per 
share. 

The question has arisen as to whether or not, under Section 8344, 
Code of 1927, the Secretary of State has the power, if he finds from an 
examination of the articles of incorporation or amendments that the 
same provide for a plan for doing business which is not honest and law
ful or that their object is an unlawful one or against public policy or 
that said articles are not in proper form to meet the requirements of the 
law, he may refuse to file the same. 

You are advised tha.t this ques,tion has been passed on by our Supreme 
Court in the ease of Lloyd vs. Ramsay, 192 Iowa 103. The court in that 
case holds that the legislature, by the adoption of Section 8344, Code of 
1927, clothed the Secretary of State with power to ascertain and deter
mine ( 1) whether the articles of incorporation presented to him are in 
proper form to meet the requirements of the Ia w; ( 2) that their object 
is lawful; (3) that their object is not against public policy, and (4) that 
the plan of doing business provided for is honest and lawful, and that 
the Secretary of State is not a mere ministerial officer with respect to 
such matters but has the power to exercise discretion and judgment in 
connection with the powers conferred by said Section 8344. 

We are, therefore, of the opinion that if the Secretary of State finds in 
the exercise of a reasonable discretion that the provisions of Section 1 of 
the amendment to the articles of incorporation of the Herman M. Brown 
Company are against public policy or that the plan therein provided for 
is not honest and lawful, or that said section is otherwise objectionable, 
he may properly refuse to file said amendment. 

SCHOOLS AND SCHOOL DISTRICTS: 1. District may vote on question 
·of levying school house tax under section 4217 (7) at special election. 

2. Electors may vote tax for a term of years subject to being rescinded 
if no vested interest attached. 
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April 25, 1930. County .Attorney, Britt, Iowa: This will acknowledge 
receipt of your letter of recent date requesting the opinion of this de
partment upon the following propositions: 

1. May the question of levying a school house tax, under the provi
sions of Section 4217, sub-section 7, be submitted and voted upon at a 
special election called in accordance with Section 4197 of the Code, as 
amended? 

2. May the electors vote upon such tax not exceeding ten mills in any 
one year for a period of five years, or any other term? 

It is provided by Section 4197 of the Code, as amended by Chapter 
100, Acts of the Forty-third General Assembly, that the board of directors 
may, at a special election, submit the proposition of authorization of a 
school house tax, or indebtedness, as provided by law, for the purchase 
of a site and the construction of the necessary school house, and for ob
taining road.s thereto. 

We are, therefore, of the opinion that this question may be submitted 
at a special election duly called by the bo:ud of directors. 

The provisions empowering the electors to vote this ten mill tax are 
contained in Section 4217, sub-section 7 of the Code, which provides as 
follows: 

"The voters assembled * * * shall have power to vote a school 
house tax not exceeding ten mills on the dollar in any one year * * * " 

We are of the opinion that it was the legislative intent to permit the 
electors to vote a tax for more than one year, for the reason that there is 
included in the sub-section giving them that power the language above 
underlined. If it were the legislative intent that this should be done for 
but one year at a time, there would be no necessity of including the above 
underlined language. 

We are, therefore, of the opinion that the electors of a school corpora
tion may vote a tax over a term of years including a five-year term, as 
your question is submitted. 

SCHOOLS AND SCHOOL DISTRICTS: County superintendent may con
duct a one day institute with approval of s)lperintendent of public 
instruction. (Section 4108, Code.) 
April 30, 1930. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter of recent date requesting the opinion of 
this department upon the following proposition: 

"We would like a written opinion from your department as to whether 
it would be legal for a county superintendent to hold a one-day institute 
program if this department saw fit to approve such an institute plan." 

This will be governed by the .statutes upon county teachers' institutes. 
It is provided by Section 4108 of the Code that the county superintendent 
shall hold county teachers' institutes as directed by the Superintendent 
of Public Instruction, and by Section 4112; that the program shall be 
as approved by the Superintendent of Public Instruction. 

The only provisions indicating that the institute should be held for 2 
days is Section 4109 which merely provides that the school board shall 
allow teachers to attend such institutes for not less than 2 days without 
loss of salary. This is, of course, conditioned upon there being a 2-day 
institute. 
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We are of the opinion that in view of Sections 4108 and 4122 above 
referred to that the county superintendent may with the approval of the 
Superintendent of Public Instruction, ·hold and conduct a teachers' insti
tute for one day. 

BOARD OF SUPERVISORS-DRAINAGE: Board of supervisors, acting 
as a drainage board, has no authority to abandon a drainage district 
after it has been established and the construction completed unless 
upon the unanimous petition of all the landowners In the district. 
May 1, 1930. County Attorney, Muscatine, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

After a drainage district has been established and the work contem
plated has been constructed and completer! has the board of supervisors 
the power to abandon said drainage district? 

We find no statute which would authorize the board of supervisors, 
acting as a drainage board, either with their own county or acting in 
connection with an inter-county drainage project, to abandon a drainage 
district once established and completed unless, of course, all of the 
property owners within said county ·or inter-county drainage district 
unanimously petitioned said board or boards for the abandonment of the 
district. It would appear that the basis of the drainage law is that a 
district may only be established when it is for the public convenience, 
health, utility, and necessity, and the board having once determined the 
question and established and constructed the district there could be no 
occasion which would ordinarily so change the situation as would 
justify the abandonment of the district. 

BOARD OF EDUCATION-EXECUTIVE COUNCIL: Bo:ud of Education 
has the power and authority to sell and dispose of personal property 
which is not needed for the .purpose for which it is required, without 
the approval of the Executive Council. 
May 1, 1930. State Board of Education: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

Has the Stwte Board of Education, 'under the statutes of this state, the 
power and authority to sell and dispose of personal property and equip
ment without the approval of the Executive Council? 

We find no statute which would require the ap,p.roval of the Executive 
Council before a sale of personal property could be made by the State 
Board of Educaition. 

We are, therefore, of the opinion that the State Board of Education 
has the power and authority to sell and dispose of personal property 
belonging to any of the institutions under its jurisdiction without the 
approval of the Executive Council. 

TAXATION-EXEMPTION: Fruit-tree reservation of not less than two 
nor more than ten acres is exempt from taxation. But an owner of a 
forty-acre tract which is set out in fruit trees cannot deed ten acres 
to each of his two children and his wife for the purpose of having 
each claim an exemption and thus exempting the whole forty-acre 
tract. Chapter 126, Code of 1927. 
May 1, 1930. Depa1'tment of Ag1·ir'1tlture: We acknowledge receipt of 
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your letter requesting an opinion of this department on the following 
question: 

A certain person owns forty acres of land which is set out into an 
orchard. Section 2606, Code of 1927, states: "or a fruit-tree reservation 
or reservations, not less than one nor more than ten acres in total area." 

This statement limits the area for fruit tree reservations to ten acres. 
Can the owner of the forty-acre orchard tract divide the same into four 
equal parts and deed ten acres to each of his two children, ten acres to 
his wife and retain ten acres himself, and then apply for tax exemption 
based on $1.00 per acre valuation? 

We are of the opinion that an owner of a forty-acre tract which is set 
out in fruit trees cannot, for the specific purpose of securing exemption 
from taxation, as provided in Chapter 126, Code of 1927, divide said 
forty-acre tract into tracts of ten acres each, deeding ten acres to each 
of his two children, ten acres to his wife and ten acres to himself, for 
this would be only an evasion of the statute and would not be a good 
faith transaction and should not be permitted. 

COUNTY OFFICERS-TRANSFERS-BUDGET: County treasurer has 
no authority, upon his own initiative, to make transfers from one fund 
to another. All transfers must be made by the authority of the board 
of supervisors with the consent and approval of the Budget Director. 
May 1, 1930. Auditor of State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following question: 

It appears from an examination of certain municipalities that a certain 
county treasurer has upon his own initiative transferred funds from the 
county fund to the court expense fund. 

Can the county treasurer make transfers from one fund to another 
without the authority of the board of supervisors and the approval of the 
Budget Director? 

Has the .board of supervisors authority now to transfer out of the court 
expense fund the amount which he transferred from the county fund? 

Transfers from one fund of the county to another, under the statutes 
of this state, may only be done upon resolution of the board of super
visors with the aprp>roval of the Budget Director, and the county treasurer 
has no authority to make a transfer from one fund to another without 
a resolution of the board of supervisors ap.proved by the Budget Director 
authorizing such a transfer. The treasurer should be directed to correct 
his books accordingly. 

TAXATION- SCAVENGER SALE: When duplicate certificates have 
been issued by the treasurer for the same tract of land at sea venger 
sale, and a deed has been issued to one of the certificate holders, the 
certificate holder who holds the duplicate certificate is entitled to sur
render the same and to a refund of the amount paid for each. Section 
7294, Chapter 349, Code of 1927. · 
May 1, 1930. County Attorney, Jefferson, Iowa: We acknowledge re· 

ceipt of your letter requesting an opinion of this department on the fol
lowing question: 

The county treasurer of this county at scavenger tax sale sold a par· 
ticular tract of land three different times during the sale and issued 
three certificates to the same person. It was later discovered that the 
three certificates covered the same piece of ground and the certificate 
holder took a deed on one of the certificates. The question now has 
arisen as to what should be done with the other two certificates. 



308 REPOaT OF TH!i~ ATTORNEY GE:'\ERAL 

You are referred to Section 7294, Chapter 349, Code of 1927. We are 
of the opinion that under this chapter the purchaser is entitled to sur
render the two certificates and to a refund of the tax yaid for each. 
We are also of the opinion that the issuance of the second and third cer
tificates was without authority and that they should be cancelled in the 
manner prescribed in Section 7294, Code of 1927. 

TAXATION-ASSESSOR-COUNTIES: The fact that an assessor in 
assessing the property in the township used the wrong basis of valua
tion, and that said mistake was not discovered by tlle local board of 
review, would not entitle the taxpayers to any relief, no objection having 
been made before the board of review. 
May 1, 1930. County Attorney, Burlington, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

In one of the townships of this county the township assessor used the 
wrong tax-book as a reference and assessed all of the property at an 
increased value of about 15%, that is 15% over the value of the previous 
year as fixed by the court when an appeal was taken. The assessor was 
unaware of this fact and none of the t1xpayers' attention was called to 
the same; everybody assuming that the same valuation had been used by 
the assessor as for the previous year. 

The local board of review did not notice the mistake and no appeal 
was taken to the county board of review. 

The question now is, have the"taxpayers in this county any remedy? 
On questions of valuation the only remedy which a taxpayer has is 

to follow the. remedies given by statute and our courts have always 
held that if these remedies are not invoked the taxpayer has no remedy. 

The property owners of the particular township in question having 
failed to invoke the remedies afforded, by statute, whether the failure 
was due to misinformation or misunderstanding, they cannot now secure 
any relief. The board of supervisors has no power to make any refund 
for such an error as the one complained of. 

FISH AND GAME: 
and closed season. 
sembly.) 

Rock bass are game fish and subject to the open 
(Section 13, Chapter 57, Forty-third General As· 

May 1, 1930. County Attorney, Osage, Iowa: We acknowledge receipt 
of your letter requesting an opinion of this department on the following 
questions: 

1. Are rock bass included in Paragraph 4, Code Section 1731, as 
amended? 

2. Is there any closed season on bullheads? 
For answer to your first question, we refer you to Section 13, Chapter 

57, Acts of the Forty-third General Assembly. It will be found from 
an examination of that section that rock bass are not included within 
the provisions of Paragraph 4 thereof. However, rock bass are usually 
considered by the public as game fish and the closed season, as provided 
in Paragraphs 1 and 3 of Section 13, Chapter 57, Acts of the Forty-third 
General Assembly, would in our opinion be the closed season for such fish. 

For answer to your second question we are enclosing copy of opmwn 
rendered by this department to the State Game Warden under date of 
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March 3, 1930, together with a letter written by this department under 
date of March 27, 1930. 

FISH AND GAME-HUNTING LICENSES-MINORS: Hunting licenses 
may be issued to minors over 14 years of age. Section 12936, Code of 
1927, simply prohibits the carrying of fire arms of any description by 
persons under 14 years of age. 
May 1, 1930. County Attorney, Sac City, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

Section 1721, Code of 1927, provides as follows: 
"Consent of parent or guardian: No license shall be granted any per· 

son under eighteen years of age unless the written consent of parents or 
guardian is attached to the application." 

Section 12936, Code of 1927, provides in part as follows: 
"* * * provided that no person under fourteen years of age shall 

be allowed to carry firearms of any description." 
Can these two sections be reconciled? 
The prohibition contained in Section 12936, Code of 1927, is against 

all persons of fourteen years or under and would not prohibit the county 
recorder from issuing a license to persons under eighteen years and over 
fourteen years of age, providing the consent of their parents or guardians 
was attached to the application for the license. 

The county recorder should, in view of the provisions of Section 12936, 
Code of 1927, when issuing a license to an applicant whose application 
shows that his age is under fourteen years, caution him as to the use of 
firearms. 

TAXATION: A person who moves from one district to another on or 
after April 1st is subject to the imposition of a poll tax in the district 
of his new residence, if the same has not been imposed and collected 
by the district of his old residence. 
May 1, 1930. County Attorney, Om-roll, Iowa: We acknowledge receipt 

of your letter requesting an opinion of this department on the following 
question: 

Supposing a person over the age of 21 and under the age of 45 on or 
after April 1st moves from one taxing district to another, is said person 
subject to the imposition of a head or poll tax in the district of his new 
residence? 

We are enclosing herewith copies of opinions rendered by this depart
ment to Wm. W. Simmons, County Auditor, Fairfield, Iowa, under date 
of February 5, 1930, and to Honorable J. W. Long, Auditor of State, under 
date of March 27, 1930; one which holds that anyone becoming 21 years 
old on or before October 1st is subject to the poll tax. The other holds 
that if a person has not reached the age of 45 by the first day of January, 
but subsequently during the year obtains that age, he must pay the tax. 

We are of the opinion that if the person who moves into the new tax
ing district after April 1st did not pay a poll tax in the district from 
which he moved that said person would be subject to and must pay 
the poll tax in the new district. If said person has already paid the tax 
in the district from whence he came his receipt would relieve him from 
the payment of the tax in his new district, the intention of the legislature 
being that only one head tax be paid. 
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FISH AND GAME: There is no authority in the statute for destroying 
by seining, or otherwise, black suckers. Section 17, Chapter 57, Acts of 
Forty-third General Assembly. 

May 1, 1930. State Game Warden: We acknowledge receipt of your 
letter requesting an opinion of this department on the following question: 

It is the practice of this department to have its deputies and em· 
ployees each spring seine out with gill nets adult pike for the purpose of 
securing pike eggs for fish hatcheries. In doing this they have caught a 
number of black suckers. The question about which we desire an opinion 
is, whether or not, under the fish and game laws of this state, they would 
have authority to destroy the black suckers and not have to turn them 
back Into the lake? 

We refer you to Section 17, Chapter 57, Acts of the Forty-third General 
Assembly. If would appear from reading that section that the only kinds 
of fish which may be taken out by seine are buffalo, carp, quillback, dog 
fish, gizzard shad and gar; the statute itself providing specifically that 
no other fish shall be taken by seine or net. This Is a matter for the 
legislature. 

CO UNTIES- BOARD OF SUPERVISORS-OSTEOPATHS - CHIRO· 
PRACTORS: County boards of supervisors are authorized, under 
Chapter 149, Acts of the Forty-third General Assembly, to enter into 
contracts for medical and dental services for the poor; this does not 
include or authorize a contract with an osteopath or a chiropractor or 
anyone else other than graduate physician and surgeon and a licensed 
graduate dentist. 
May 1, 19·30. Commissioner of Health: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

"May a county board of supervisors legally contract for the medical 
care of the poor with an osteopath, a chiropractor or any other than a 
graduate physician and surgeon (M. D.) and a licensed graduate dentist?" 

Chapter 149 (Section 2), Acts of the Forty-third General Assembly, 
provides as follows: 

"Sec. 2. There is hereby enacted and ordered Inserted in the code 
immediately following section fifty-three hundred thirty-four ( 5334), 
code, 1927, the following section, to-wit: 

" '5334-cl. Medical and dental service. The board of supervisors may 
make contracts with any reputable and responsible person licensed to 
practice medicine or dentistry in this state to furnish medical or dental 
attendance or services required f,or the poor, for any term not exceedin!\ 
one (1) year, and shall require all such contractors to give bonds in a 
company authorized to do business in this state in such sum as it be· 
lieves sufficient to secure the faithful performance of such contracts.' " 

It will be noted from reading the above section that the board of super· 
visors Is authorized to enter Into contracts with "any reputable and re· 
sponslble person licensed to practice medicine or dentistry in this state." 
This would seem to be the positive limitation on the board of supervisors, 
and we are of the opinion that by the provisions of Section 2, Chapter 
149, Acts of the Forty-third General Assembly, the board of supervisors 
is only authorized to enter into contracts with persons who are licensed 
to practice medicine or dentistry, and that they are not authorized to 
enter into contracts for services for the poor with an osteopath or chiro
practor. 
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BOARD OF HEALTH-CITIES AND TOWNS-COUNTIES: Cities and 
towns must pay the expense of the services of an investigation and 
elimination of the source of typhoid fever and the board of supervisors 
has no authority to pay such bill. 
May 1, 1930. County Attorney, Clinton. Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

In the fall of 1929 the city of Clinton was subject to a very severe epi· 
demic of typhoid fever. The city council, acting as a local board of 
health, secured the services of a veterinarian and an etiologist. The vet· 
erinarian examined various dairy herds in order to determine the source 
of the fever, and the bills of the two men so employed amounted to about 
$1,400.00. The local board of health has certified these bills to the board 
of supervisors for payment. The board has refused to allow the same. 

The question is, are these bills such bills as must be paid by the county? 
An examination of Chapter 108, Code of 1927, pertaining to contagious 

and infectious diseases discloses that there is no authority for the county 
allowing and paying the bills which have been filed with the county 
board. 

We are of the opinion that these claims are not claims which are 
properly payable by the county board of supervisors, but that they are 
claims which must be paid by the city of Clinton. 

BLUE-SKY-MUNICIPALITIES-BONDS-EXEMPTION: Improvement 
bonds or special improvement bonds or street improvement bonds is
sued by a municipality which are not a general obligation of the city 
are not exempt under the provisions of Section 4-a, Chapter 10, Forty
third General Assembly. 
May 1, 1930. Secretary ot Fitate: We acknowledge receipt of your let

ter requesting an opinion of this department on the following question: 

Under Section 4-a, Chapter 10, Acts of the Forty-third General Assembly, 
are improvement bonds or special Improvement bonds or street improve· 
ment bonds issued by municipalities in this state or other states of the 
United States exempt under said section if such bonds are in fact not a 
general obligation of such municipality but are payable only out of special 
assessments levied against abutting property or property included in an 
improvement district? 

Section 4-a, Chapter 10, Acts of the Forty-third General Assembly, pro
vides as follows: 

"Exempt securities. Except as hereinafter otherwise provided, the pro
visions of this act shall not apply to any of the following classes of 
securities: 

"a. Any security issued or guaranteed by the United States or any 
territory or insular possession thereof, or by the District of. Columbia 
or by any state or political sub-division or agency thereof. 

"* * * * ., 
It will be noted from reading Section 4-a, Chapter 10, Acts of the 

Forty-third General Assembly, that the securities which are exempted 
are such as are issued or guaranteed by the United States or any territory 
or insular possession thereof, or by the District Court of Columbia or by 
any state or political sub-division or agency thereof. 

We are of the opinion t}lat the word "or" as used in Section 4-a be
tween the word "issued" and "guaranteed" is not used as a disjunctive 
but as a conjunctive, and that the exemption provided for in said sec-
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tion applies only to securities which are issued and guaranteed by the 
state or political sub-divisions thereof, and that improvement bonds or 
special improvement bonds or street improvement bonds issued by a 
municipality in this or other states of the United States, which are not 
general obligations of such municipality are not exempt securities. 

CORPORATIONS- BLUE-SKY- REAL ESTATE- CONTRACTS: See 
opinion. (Chapter 10, Acts Forty-third General Assembly.) 
May 1, 1930. Secretary of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

The Cross S. Winter Garden Farms, Inc., a Texas corporation, proposes 
to sell Texas land in the· State of Iowa under a sales contract which is 
enclosed. This contract provides in Paragraph 3 that the seller will drill 
or furnish a well and equip the same with pumping plant and power 
and also to build and construct· an earthen reservoir with a specified 
capacity, said pumping plant, well and reservoir to be situated on each 
one-quarter section. 

The company further agrees that after said well, pumping plant and 
reservoir have been installed that it will by warranty deed transfer a 
certain undivided interest in the same, together with the land on which 
the same is situated, to the purchaser. 

The question has arisen as to whether or not a land contract with such 
a provision as is contained in Paragraph 3 would make the same a se
curity under Chapter 10, Acts of the Forty-third General Assembly, and 
thus make said company subject to the provisions of said chapter? 

From an examination of the definition of "security" as contained in 
Chapter 10, Acts of the Forty-third General Assembly, we are of the 
opinion that the land contract under which the Cross S. Winter Garden 
Farms, Inc., proposes to sell Texas land in this state is not a security, 
and sales under this contr-act would not, in our opinion, be subject to 
the provisions of Chapter 10, Acts of the Forty-third General Assembly. 

DE'PART:.VIENT OF AGRICULTURE-BOVINE TUBERCULOSIS
COUNTIES: County entitled to indemnity where it owns reacting 
cattle. Chapter 129, Code 1927. 
May 6, 1930. Sec1·etary of Agriculture: This will acknowledge receipt 

of your request for the opinion of this department upon the following 
proposition: 

"Where cattle reacting to the tuberculin test are owned and used at the 
county farm, shall indemnity be paid under the provisions of Chapter 
129 of the Code?" 

The fund provided for the payment of cattle reacting to the tuberculin 
test consists of the state appropriation and a special county levy. The 
statute provides that no cattle shall be slaughtered unless there are funds 
available for the payment of indemnity provided by law. The county is 
the owner of these cattle, but they are owned by it for the use and 
benefit of the poor since the fund created for that purpose is a special 
levy. 

We are, therefore, of the opinion that the county is owner in such 
sense that it is entitled to the indemnities provided by statute for animals 
that react to the tuberculin test. 

SCHOOLS AND SCHOOL DISTRICTS: Nurses, doctors and dentists 
not subject to teachers' pension and retirement system unless actually 
engaged in teaching. Section 4345, Code 1927. 
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May 6, 1930. Superintendent of Public Instruction: This will acknowl
edge receipt of your letter of recent date requesting the opinion of this 
department upon the following: 

"Will you kindly give us a written opinion on the question whether 
nurses, doctors, and dentists, when employed by a school board as pro
vided by law, can be considered teachers in connection with the teachers' 
pension and retirement system." 

We are of the opinion that nurses anp other employees are not sub
ject, unless they have a certificate and do instruction work, to the pension 
provided for in Section 4345 of the Code of Iowa, 1927. 

ELECTIONS: Section 557, Code of 1927, is the law with respect to the 
arrangement of names of candidates for office of territories smaller 
than a county. 
May 9, 1930. county Attorney, Chariton, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following question: 

Should the names of the candidates for offices in territories smaller 
than a county be arranged and printed alphabetically or should they be 
rotated as provided in Section 3, Chapter 40, Acts of the Forty-third 
General Assembly? 

It will be noted that Section 3, Chapter 40, Acts of the Forty-third 
General Assembly, was substituted for and in lieu of Section 556, Code 
of 1927, which section applied only to candidates for offices to be filled 
by voters of a county or the voters of any district composed of more than 
one county, and that Section 557, Code of 1927, was not amended or 
changed in any manner. 

We are, therefore, of the opinion that Section 55.7, Code of 1927, is 
the section which applies to the candidates for offices in territories smaller 
than a county, and that the names of such candidates should be printed 
on the ballot in accordance therewith. 

ELECTIONS: A candidate for office cannot verify his own nomination 
papers, and the fact that he was affiliated with another party at the 
last preceding election would not affect his being a candidate at said 
election. 
May 15, 1930. County Attorney, Fort Madison, Iowa: We acknowledge 

receipt of your request for an opinion of this department on the follow
ing questions: 

1. A candidate for county office has filed his nomination papers, said 
nomination papers being sworn to by said candidate himself. The ques
tion has arisen as to whether or not this candidate's name should be 
printed on the ballot or whether the county auditor should refuse to 
print his name on the ballot, or whether objections must be filed before 
the question of the sufficiency of the affidavit may be raised. 

2. A candidate files nomination papers for an office on the republican 
ticket, the records show that his party affiliation at the last two pre
ceding elections was that of another party. Can this candidate's name 
be placed on the primary election ballot for the party for which nomi
nation papers were filed? 

You are referred to Section 543, Code of 1927. It will be noted from 
reading that section that the affidavit must be the affidavit of a qualified 
elector, other than the candidate. Section 537, Code of 1927, provides for 
the filing by candidates of nomination papers. Section 539, Code of 
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1927, provides in substance that no candidate for office named in Section 
5·37 shall have his name printed on the official primary ballot of his 
party unless nomination papers are filed as provided for in Section 537, 
Code of 1927. 

We are, therefore, of the opinion that a candidate who files nomina· 
tion papers with the county auditor, which are sworn to by himself, 
should not be considered nominated by the county auditor and his name 
cannot be placed upon the official primary ballot of his party in accordance 
with the provisions of Section 539, Code of 1927. The auditor has no 
authority to place said candidate's name on the election ballot. 

Each candidate is required to file an affidavit as provided for in Sec
tion 544, Code of 1927, .and the fact that he is nominated on a party 
ticket with which party he was not affiliated at the last election would, 
in our judgment, make no difference in view of Section 544, Code of 
1927. 

BOARD OF PHARMACY-ITINERANT VENDORS: One who sells Me
Ness, Watkins or Rawleigh remedies from house to house is an itin
erant vendor within the meaning of the statute and must secure a 
license from the Board of Pharmacy E'xaminers. 
May 16, 1930. County Attorney, Storrn Lake, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

"Is it necessary for a man selling McNess or Watkins or Rawleigh 
remedies to secure a state license from the Board of Pharmacy Examiners 
before he can sell these remedies?" 

You are advised that a man who sells these remedies from house to 
house or place to place about the country, is an itinerant vendor within 
the meaning of the statutes pertaining to the same, and is required to 
secure a license from the Board of Pharmacy Examiners before he can 
sell these remedies in this state. 

ELECTIONS-PRIMARY ROAD BONDS: Necessary to have two poll 
books where primary road bond election is held on the same day of 
the primary election. 
May 17, 1930. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following question: 

"When a special election is called on the primary road bond issue on 
June 2, 1930, same day of the primary election, shall there be two sepa
rate poll books-one for the primary election and another for the special 
election on issuance of primary road bonds, or can one poll book serve 
for both elections?" 

You are advised that the special election on the primary road bond 
issue is a .separate and distinct election, and that the same rules would 
govern said election were it not called and held on the same day as 
the primary election. The primary election books are for the purpose 
of showing who are the qualified electors of the several precincts and 
to show who and how many qualified electors in said precincts voted 
at such election. 

In addition to this they show the party affiliation of each qualified 
elector. 

These book.s could only be Issued for the purpose of the primary election 
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and it would be necessary to have separate poll books for the bond elec
tion showing the names of the qualified electors in the several precincts 
of the county, and showing who of the qualified electors in each precinct 
voted on the bond issue. 

We are, therefore, of the opinion that it would be necessary to have 
separate poll books for the special election on the primary road bonds. 

TAXATION-ANNUITIES-ENDOWMENT: The amount received by an 
annuitant in a fraternal order or college is subject to taxation in the 
district in which the annuitant is a resident. 
May 21, 1930. Auditor of State: We acknowledge receipt of your let

ter requesting an opinion of this department on the following question: 

Where a person makes a gift of land or other property, to be used as 
an endowment for a fraternal order or college, retaining to himself an 
annuity during his life or the lives of those named in the annuity agree
ment, is the annuity received by the grantor subject to taxation in his 
hands? 

You are advised that the annuity is taxable to the recipient thereof. 
You are also advised that if the annuity agreement provides that the 
annuitant shall receive the same, free from taxes, that this would have 
no effect upon the taxation of said annuity so far as the various taxing 
districts are concerned, but would only be effective as between the re
cipient of the annuity and the college or fraternal order, and would only 
mean that the college or fraternal order would pay the recipient of the 
annuity, in addition to the amount of the annuity, the amount of taxes 
which he would have to pay on such annuity. 

ROADS AND HIGHWAYS-BOARD OF APPROVAL: The secondary 
road construction program must, in accordance with Section 35, Chap
ter 20, Acts of Forty-third General Assembly, be approved by the board 
of approval and any changes made in said program must be made with 
the approval of this board. 
May 22, 1930. county Attorney, Manchester, Iowa: We acknowledge 

receipt of your letter on the following question: 

The board of supervisors of Delaware county together with the repre
sentatives of the various townships adopted a three-year program of con
struction for the secondary and local county roads as contemplated by 
Section 35, Chapter 20, Acts of the Forty-third General Assembly. The 
board now desires to change some of the roads included in this program 
and add others which would be of more utility to the various townships. 

The question has arisen as to whether or not the board of supervisors 
may make these changes upon their own initiative and without the ap
proval of the respective represenatives of the various townships. 

It will be noted from reading Section 35, Chapter 20, Acts of the Forty
third General Assembly, that the action of the representatives of the 
townsbips, together with the board of supervisors, with respect to the 
proposed program or project is final. 

We are, therefore, of the opill.ion that if the board of supervisors de
sired to make a change in the program as adopted it would be necessary 
for them to reconvene the board of approval composed of representatives 
of the various townships and to submit to them the proposed changes 
and secure their approval on the same. Until this is done the board 
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of supervisors would have no authority to make any changes upon the 
local county roads. 

ELECTIONS-STICKERS: 
hand out stickers for the 
Iowa, 1927.) 

The judges and clerks of election cannot 
precinct's delegation. (Section 618, Code of 

May 28, 1930. County Attorney, Adel, Iowa: We acknowledge receipt 
of your recent request for an opinion on the following question: 

Is it permissible, under the laws, for judges and clerks of election to 
hand out to the voters -stickers containing the names of the delegates to 
the county convention? 

There is no provision in the statute for the placing of names of candi
dates for delegates to the county convention on the ballot. Section 618", 
Code of 1927, provides that the names shall be written or pasted with 
uniform white pasters on the blank lines upon the ballot by the voter 
or someone designated by the voter. There is no provision in the 
statute for the furnishing of stickers for delegates. The only provision 
being for the furnishing of a ballot with blank lines upon it wherein 
the names may be written or pasted. 

We are, therefore, of the opinion that the judges or clerks of election 
have no authority, under the law, to furnish to the voters of the various 
precincts any ballot for delegates, except the one with the blank lines 
on as furnished by the county auditor. If pasters are used they must 
be handed to the voters outside the polling places and more than one 
hundred ( 100) feet therefrom. 

ELECTIONS-DE'LEGATES: Where the judges of an election fail to 
make a complet~ certificate as to the election of delegates or to make 
any certificate at all the judges may, before the canvass, complete the 
certificate; where only part of delegates were elected the remainder 
having received an equal number of votes, judges determine by lot 
which delegates chosen. 
June 5, 1930. County Attorney, C1·esco, Iowa: We beg to acknowledge 

receipt of your request for an opinion on the following questions: 

1. Where the judges of election fail to make a certificate as to the 
election of delegates, or to make any certificate at all, may the judges 
now complete the certificate or make the new certificate where one was 
not made, this being done before, the' canvass? 

2. In a precinct which was entitled to ten delegates, twenty-one were 
voted for, eight of whom were elected, each of whom received two votes 
each and the remaining candidates who were voted for r~ceived one each 
as shown by the certificate of the judges of election, and the judges 
failed to draw a lot, how should the remaining two delegates be deter
mined? 

It is the duty of the judges of the election to make a complete and 
proper certificate, and in any case where the judges file an incomplete 
certificate which did not show the names of the delegates which were 
elected, the judges of such precinct may now before the canvass complete 
their certificates and show the true facts. The judges of election in a 
precinct who fail to make a certificate showing the delegates elected 
for the county convention must do so before the canvass. 

In a precinct which is entitled to ten delegates and where only eight 
were elected by the majority vote, the remainder of those voted for 
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having received each an equal number of votes, it is the duty of the 
judges of election of that precinct to determine by lot which delegates 
voted for should complete the delegation in that precinct. 

In all precincts where the required number of delegates have :{lot been 
elected by a majority vote the judges of election should determine by 
lot who of those delegates voted for should complete the delegation. 

In every case the determination should be made before the canvass. 

PEACE OFFICERS-C'LAIM FOR INJURY: A vigilante not in active 
service, who is injured, is not entitled to benefits provided in Sec
tion 1422. 
June 7, 1930. County Attorney, No1·thwood, Iowa: You have requested 

the opinion of this department upon the following proposition: 

"I am writing to you at this time for the purpose of obtaining from 
your department an opinion upon the following question. 

"Last fall one of the county units of the vigilance committee arranged 
for a practice shoot upon a local range in the county. The members of 
this unit proceeded in a body at the request of the sheriff of this county, 
to the rifle range, and tried out the various guns which had been allotted 
to them. This was done for the purpose of determining whether or not 
all of the guns were in working condition and for the purpose of enabling 
them to learn how to use them. 

"During this shoot, one of the members of the vigilance committee, 
Mr. Lemler, of Manly, Iowa, was accidentally shot in the foot by one of 
the other members of the unit, while upon the range. Mr. Lemler and 
all of the men who were with him at the time were duly qualified as 
special deputy sheriffs acting as a vigilance committee, having their 
bonds and other requirements complied with. 

"A claim was made for the injury to the Workmen's Industrial Com· 
missioner, and the claim disallowed." 

You are advised that if the person described in your letter is entitled 
to any compensation at all, it would be under the provisions of Section 
1422 of the Code. You will observe that police officers are entitled to 
the compensation provided who shall "while in line of duty or from 
causes arising out of or sustained while in the course of their official. 
e-mployment, meaning while in the act of making or attempting to make 
an arrest or giving pursuit, or while performing such official duties 
'"here there is peril or hazard peculiar to the work of their office," be 
killed or injured. 

As we understand the facts, the person concerned was engaged in 
practice shooting. He was not engaged in the performance of any official 
dnty as a special deputy sheriff. He was merely attempting to equip 
himself and prepare himself to be of service when called to official duty. 
In view of this situation, we do not believe that the, provisions of Section 
1422 are applicable to the situation presented. 

COUNTIES: Board of supe,rvisors has no authority to sell heat from 
court house heating plant to private individuals whose buildings are 
near the court house building. 
June 13, 1930. County Attorney, Perry, Iowa: You have requested the 

opinion of this department upon the following proposition, as stated in 
yuur letter of June 10: 

"Some years ago Dallas County installed a heating plant for the court 
house and by arrangement with many of the merchants and property 
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owners in Adel, mains were laid and heating was furnished to the prop
erty owners, the county selling the heat only. My understanding is that 
the mains and radiation were owned by the property owners. 

"The heating plant in Adel has deteriorated and it is now necessary 
for the. supervisors to install a new boiler and there are other repairs 
necessary which will necessitate considerable expense to put the system 
in proper condition. The mains are not properly insulated and will have 
to be relaid and properly insulated. 

"In order to provide a proper system to continue furnishing heat to 
the merchants and property owners, the supervisors will have to expend 
according to an estimate submitted to them by an architect they have 
employed, several thousand dollars more expense than they would have 
to incur if they would provide for the heating for the court house only. 

"The supervisors submitted the following questions to me: 
"Is there any authorization for and can the county legally sell heat to 

the merchants and property owners in Adel? 
"Could the county legally put in the amount of money which would be 

necessary to install a system of their own and the property owners put 
in the amount necessary to install the larger plant necessary for the 
furnishing of heat to the property owners and operate the plant on a 
partnership basis? 

"I advised the board of supervisors that it could not legally install the 
larger plant and sell heat; that there was no authorization for operating 
a plant and selling heat. I also advised them against any partnership 
proposition, saying that I did not believe it would be practicable. 

"The property owners in Adel say that they have installed radiation 
and have gone to considerable expense because of the fact that they have 
in the past been furnished heat by the county and they had no thought 
but what the arrangement would be continued; that if the furnishing of 
heat is discontinued that it would increase the fire hazard in Adel and 
they also add many other objections. 

"I informed the board that I did not believe they had a right to con
sider these matters from a legal viewpoint although they might like to 
accommodate the property owners. 

"The supervisors tell me that there are some citizens of the county 
who have objected to their furnishing heat to the merchants and property 
owners in Adel and who have recently threatened to bring action to 
prevent them from furnishing, heat in the event that they should contract 
for the installation of a heating plant large enough to furnish heat to the 
property owners. 

"I would appreciate an opinion on this matter as soon as possible so 
that the supervisors can make the necessary arrangements for the in
stallation of the heating plant this summer." 

There is no question but that the board of supervisors has full power 
to provide adequate heating facilities for the court house and proper 
county buildings. However, the question presented involves an exerci!w 
of ·proprietary rights if the county has any such ri~hts in this matter. 
It is true the county is a body corporate, but this attribute is conferred 
upon it by legislation and not otherwise. The county is a subdivision of 
the state. It owes its creation to the state. It is subject at all times to 
legislative control. It is true that a municipal corporation may have a 
dual capacity, and in addition to its public capacity, may acquire and 
exercise proprietary rights which are in the nature of private rights. 
As applied to political sub-divisions of the state, such dual capacity is 
exceptional rather than usual. All of the functions of the board of super
visor!! and of the county are governmental. All of a county's rightR, 
·privileges and powers are confe.rred upon it by legislation. None of 
tho!!e things inhere in the county independent of such legislation. A 
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county's rights are measured by the statute and it has no rights superior 
to statutory control. See Scott County vs. Johnson,,222 N. W. 378. 

So, as to the proposition submitted, Dallas County has no powers 
except what are specifically prescribed by the statute, and we have been 
unable to find any provision of law which would authorize the county 
to embark upon an enterprise such as is described in the proposition 
submitted. 

It is, therefore, the opinion of this department that in view of the 
absence of statutory authority permitting or authorizing a county to 
enter into the private business of selling and furnishing heating service 
to ,Private individuals, such a program as is suggested and submitted 
in your proposition would be illegal and beyond the power of Dallas 
County to undertake. 

ELECTIONS-DELEGATES- STICKERS- RE-COUNT: Stickers with 
the names of the delegates printed thereon in squares in front of each 
may be properly used by the voters. The board of supervisors under 
Chapter 42, Acts of Forty-third General Assembly, and Sections !>8'5, 
1>86, Code of 1927, in connection with the re-count in case of a primary 
election, act only as an administrative body and have only authority to 
take the ballots as certified and re-count them. 
June 14, 1930. County AttoTney, Logan, Iowa: Pursuant' to your re

quest we are submitting to you herewith an opinion on the following 
questions: 

1. Is it proper, under the laws of this state, to use in voting for county 
delegates stickers with the names of the delegates printed thereon with 
a square in front of each, or must a voter mark in the squares on the 
official delegation ballot? 

2. In this county tJhe following state of facts exist with respect to the 
vote for delegates in various precincts of this county: It appears that 
some faction had stickers 'prepared with the names of the delegates 
printed thereon, together with squares in front of the names. It is 
claimed that the faction who had these stickers printed marked crosses 
in pencil in front of each of the names on the sticker and handed these 
out to the voters in the various precincts requesting that they use that 
sticker and the voters in voting had only to paste the stickers on the 
official delegation ballots. There is to be a re-count and the question has 
arisen as to whether or not evidence may be produced before the board of 
supervisors with respect to the matter of the stickers. That is, as to the 
validity of the ballots where the stickers, such as suggested above, were 
used, it being claimed by some that witnesses may be produced who will 
testify that they used the stickers which were marked by someone other 
than themselves and that the stickers were used in some cases contrary 
to the wishes of the voter. 

This department has previously ruled, and we are of the opinion, that 
stickers with the names of the delegates printed thereon with squares 
printed in front of each of the names may be properly used without any 
violation of the statute. 

In connection with a re-count as provided for in Chapter 42, Acts of 
the Forty-third IG'eneral Assembly, and Sections 1>85 and 586, Code of 
1927, the board of supervisors has only authority to re-check and re
count the votes cast at the primary for a particular candidate or candi
dates. The board does not have any authority to hear evidence con
cerning fraud, error, or mistake complained of by a candidate_ They 
must take the ballots as made by the voters at the poll and re-check 
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and re-count them. If any ballot does not comply with the provisions 
of Chapter 40, Code, of 1927, especially Sections 809-20 inclusive, then 
it is the duty of the board to throw such ballot or ballots out. In other 
words, the error, fraud, or mistake must appear on the face of the 
ballot. 

It would be impossible and wholly contrary to the statute to permit 
voters to appear before the board and testify concerning the manner 
or the method in which or by which their ballot was cast, for it would 
be necessary for the voter to be able to identify his own particular ballot 
and, of course, if he could do this the ballot would be one which could 
be identified upon its face and would be contrary to the law and a void 
ballot. The board of supervisors in making the re-count does not act as 
a judicial body but simply as a canvassing or counting board. 

ELECTIONS-POLL BOOKS: In a precinct which is composed of parts 
of two individual townships, said precinct including also a village, it 
is necessary that two poll books be kept, one for each township. Sec
tion 770, Code of 1927. Section 725, Code of 1927. 
June 16, 1930. County Attorney, Ne1cto·n. Iowa: We acknowledge re

ceipt of your letter requesting the opinion of this department on the 
following question: 

Pursuant to Section 725, Code of 1927, the board of supervisors of this 
county has created a precinct known as Ira precinct, which precinct 
is composed of part of Sherman and part of Indep·endence townships; said 
precinct including a village and the two townships named. 

Shall the precinct keep only one set of poll books and be furnishen 
with a ballot designated as the official ballot for the Ira precinct of 
Sherman and Independence townships, which ballot would not include 
township officers, and be furnished also with a ballot containing the 
names of township officers only for each of said townships? Or, shall 
the precinct keep two sets of poll books, one for each township and be 
furnished with the regular township ballot for each of said townships? 

We are of the opinion that there should be two sets of poll books, one 
for each township, and special ballots prepared for each township repl'e
sented in accordance with the provisions of Section 770, Code of 1927. 

COUNTY HOSPITALS- :-;uRSES' HOME- MAINTENANCE FUND: 
Where the electors of a county have by their vote refused to authorize 
the levy of a tax for the purpose of building hospital buildings the hos
pital trustees do not have the power and authority to use the surplus 
in the maintenance fund for that purpose. (Sec. 5358, Code of 1927.) 
June 17, 1930. County Attorney, Boone, Iowa: We acknowledge receipt 

of you letter requesting an opinion of this department on the following 
questions: 

Trustees of the county hospital of this county have passed a resolution 
transferring from the hospital maintenance fund the sum of $115.,000.00, 
and this resolution has been approved by the Budget Director. They 
propose to build a nurses' home with the money transferred. The trustees 
have asked the board of supervisors of this county to approve the trans
action. The question of building a nurses' home was sometime ago sub
mitted to a vote of the people of this county and was voted down. 

1. Can the funds derived from the maintenance levies be used for the 
purpose of building a nurses' home; the question of building a nurses' 
home having been submitted to a vote of the people and having been 
voted down? 



IMPORTANT OPINIONS 321 

2. Does the board of supervisors have such control over the hospital 
maintenance fund and the other hospital funds that it is necessary for 
it to approve a transfer from one fund to another? 

In your letter you call our attention to an opinion rendered by this 
department under date of August 5, 1927, to the Honorable E. L. Hogue, 
Director of the Budget. That opinion applies only to the facts which 
were submitted to this department in that particular case and would not 
apply to the facts as stated herein. 

It would appear from the facts stated that the question of whether or 
not a nurses' home should be built was submitted to the taxpayers of 
Boone Oounty and tha•t they by their negative vote turned down the 
proposition and refused to authorize the levy of a tax with which to 
pay for the construction of such a home. This being the will of the 
peo•ple of Boone County should, in our opinion, be binding upon the 
board of hospital trustees as well as the county board of supervisors of 
Boone County. 

We are, therefore, of the op:nion that the funds derived from the 
maintenance levies in Boone County cannot be used for the purpose 
of building a nurses' home as this would be an indirect way of doing 
what the voters of the county said they did not want done when they 
defeated the questions submitted to them. 

It will be noted from reading Section 5353, Code of 1927, that the im· 
provement and maintenance levies are such as are certified by the board 
of trustees of the hospital not exceeding, of course. two ( 2) mills. It 
will also be noted from reading Section 5358, Code of 1927, and the 
following sections, that t•he board of hospital trustPes has control of 
this fund. 

Section 369, Chapter 24, Code of 1927, the local budget law, provides 
that the word "municipality" shall include such boards as have the 
power to levy or certify taxes. The board of hospital trustees, therefore, 
being the certifying board, so far as the improvement and maintenance 
levies are concerned, is the board which has the control of said fund 
and any transfer authorized by law would be made upon the resolution 
of this board with the app·roval of the Budget Director, and not upon the 
resolution of the board of supervisors. The board of supervisors, there
fore, has nothing to do with a transfer of the improvement and mainte· 
nance fund. 

TAXATION-REAL ESTATE-SOLDIERS' EXEMPTION: Section 6947, 
Code of Iowa 1927, provides that the exemptions to soldiers shall ex
tend only to the period during which such persons remain the owner of 
such property. A soldier, therefore, who purchases property after 
January 1, 19·30, would not be entitled to, under this statute, have his 
exemption apply on the taxes for the year 1929 which were due and 
payable in 1930. 
June 17, 1930. County Attorney, Northwood, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 

1. A soldier has acquired real estate since January 1, 1930. The taxes 
for the year 1929 have not been paid. The soldier is claiming exemption 
as provided by law and asks that the same be credited on these taxes for 
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the year 1929. Is he entitled to have this exemption credited on the taxes 
for the year 1929? 

2. A resident of this county sold real estate on contract. The con
tract was forfeited and he paid the taxes against said property for the 
year 1929. Included in these taxes were the personal taxes of the contract 
vendee. This resident did not discover that the personal taxes of the 
contract vendee were included in the taxes which he paid until sometime 
after payment was made. He has now filed an application with the 
board of supervisors for refund of the amount of the personal taxes paid. 
Has the board of supervisors authority under Section 7235, Code of 1927, 
to make a refund of personal taxes paid voluntarily under the facts 
stated? 

Section 6947, Code of 1927, provides that the exemption shall extend 
only to the period during which such persons remain the owner of such 
property. We are, therefore, of the opinion that the claimant in this 
case having received possession of the property sinc'l January 1, 1930, 
is not entitled to receive credit for exemption upon thfl taxes for the 
year 1929. 

Section 7235, Code of 1927, authorizes the board of supervisors to make 
a refund to a taxpayer when any taxes or portion thereof is found to 
have been erroneously or illegaly exacted or paid. The paj'ment of the 
personal taxes by the contract vendor woui-1 not be a tax which was 
erroneously or illegally exacted or paid. Therefore, th-3 board of super
visors has no authority to make such a refund. You are also referred 
for authority for this to the Annotations to the Code unC:.er Section 7235. 

COUNTY BOARD OF EDUCATION: Since no time is specified in the 
statute, the term of the county board of education begins immediately 
after election and members must qualify within a reasonable time. 
Chapter 207, Code of 1927. 
June 24, 1930. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter of recent date in which you request the 
opinion of this department upon the following question: 

"We are receiving a great many inquiries as to when a member-elect 
to the county board of education shall take the oath of office and when 
his term of office is presumed to begin." 

The county board of education is governed by Chapter 207, Code of 
Iowa, 1927. 

This board is elected by the regular convention held for the election 
of county superintendent. The statute does not prescribe when his term 
of office shall begin and is silent as to the time within which they must 
qualify. That would therefore, be governed by the general statutes 
relating to qualifying for public office. The general time to qualify is 
before noon of the second secular day in January of the first year 
of the term for which such officer was elected. It is obvious 
that this does not apply. See Section 1045. The regular convention for 
electing this board is held on the second Tuesday in May, and the 
next regular meeting of the board is on the second Monday of August. 
The board should, therefore qualify before the second Monday in August. 

Since no time is specified within which to qualify, we are of the 
opinion that such officers elected at the convention in May, may qualify 
by taking the prescribed oath within any reasonable time after the 
election. 
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ACCOUNTANCY-BONDS: Each member of a firm of public accountants 
who uses a firm name which is registered must also be registered and 
must each post a $5,000.00 bon(} with the Auditor of State. (Sections 
12-c, 14-a, Chapter 59, Acts of Forty-third General Assembly.) 
June 24, 1930. Auditor of State: We acknowledge receipt of your letter 

requesting an opinion of this department on the following question: 
The question has arisen in connection with the practices of accountancy 

in cases where the firm name, association, or corporate name is registered 
as to whether or not the requirements of Section 14-a, Chapter 59, Acts 
of the Forty-third \General Assembly, would make it necessary that each 
member of the firm, association, or corporation, file and post with the 
Auditor of State a $5,000.00 bond, or would it only be necessary for one 
bond to be filed in the sum of $5,000.00, said bond covering each of the 
partners or members of the firm? 

You are referred to Paragraph c, Section 12, Chapter 59, Acts of the 
Forty-third General Assembly, which paragraph reads as follows: 

" (c) All senior accountants who have been continuously employed 
as such for at least three years prior to June 30, 1929, by practitioners 
entitled to registration under this act or as senior accountants in the 
employ of public accountants of recognized •standing in othe·r states shall 
be registered as public accountants, provided the last year of !mch em
ployment shall have been in this state." 

It will be noted from reading Paragraph a, Section 14, that every 
person who is granted a certificate to practice accountancy under the 
provisions of Chapter 59, Acts of the Forty-third General Assembly, 
must give. a bond in the sum of $5,000.00 to the Auditor of State before 
entering upon the discharge of his duties. 

We are of the opinion that each of the members of a firm of public 
accountants who use a firm name which is registered must also be 
registered and must each post a $5,000.00 bond with the Auditor of Strute. 

CIGARETTE PERMITS: Granting cigarette permits is discretionary in 
the proper authorities. (Section 1557, Code of 1927.) 
June 24, 1930. Treasu1·er of State: We acknowledge receipt of your 

request for an opinion on the following question: 
Can a board of supervisors or a city or town council, where they grant 

permits to some persons, refuse to grant cigarette permits to others? 
Section 1557, Code of Iowa, 1927, provides as follows: 
"Permit to sell. No person shall sell cigarettes or cigarette papers 

without first having obtained a permit therefor in the manner provided 
by this chapter. Such permit may be granted by resolution of the coun
cil of any city or town under any form of government and when so 
granted, may be issued by the clerk of such city or town. If issued to a 
person for use outside of a city or town such permit may be granted by 
resolution of the board of supervisors and when so granted shall be issued 
by the auditor of the county. Such permit shall remain in force and 
effect for two years following the July first after its issuance, unless 
sooner revoked." 

We are of the opinion that the board of supervisors or a city or town 
council, as the case may be, has a discretion as to what persons or 
class of persons cigarette permits shall be issued to. The discretion 
must not be exercised arbitrarily and when a permit has bllen granted 
to one O·f a class, such as druggists or grocerymen, they cannot refuse 
arbitrarily to grant permits to other persons in the same class. Their 
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refusal to grant a permit to one of a class must be based upon a good 
and valid reason. 

TAXATION-COUNTY TREASURER: In counties of 80,000 or over the 
county treasurer may proceed to collect the first half of the delinquent 
personal taxes immediately after they become delinquent and he may 
for that purpose appoint one or more collectors to assist him at a 
compensation not in excess of 5%. (Sees. 7222, 7223, Code of 1927.) 
June 24, 1930. Auditor· of State: We acknowledge receipt of your 

letter of recent date requesting an opinion of this department on the 
following question: 

The question has arisen in some of the counties as to when and at what 
time the county treasurer is authorized to appoint collectors to collect 
the delinquent taxes for the year 1929 which are due and payable in the 
year 1930. 

Sections 7222 and 7223, Code of Iowa, 1927, make it the duty of the 
county treasurer to roceed to collect the delinquent personal taxes im
mediately after they become delinquent, and he is authorized to appoint 
one or .more assistants for this purpose. The compensation of such 
assistants is fixed at 5% on the amount of the taxes collected, which 
amount shall be collected from the delinquent taxpayers. 

It is true that under Section 7222, Code of 1927, the authorization of 
the treasurer is to proceed to collect such delinquent taxes by distress 
and sale of personal property. This, however, would not mean that this 
method should be employed unless it were necessary. 

Section 7226, Code of 1927, seems to be in conflict with the provisions 
of Sections 7222 and 7223 of the Code of 1927 for it provides that in no 
case shall delinquent taxes of the current year be turned over for collec
tion, whether designated by the board of supervisors or not before the 
first day of November. Your attention, however, is called to Chapter 
201, Section 1, Acts of the Forty-third General Assembly. This chapter 
provides that the provisions Of Section 7226 shall not apply to counties 
having a population of 8"0,000 or more. 

We are, therefore, of the opinion that in counties having a population 
of 80,000 or more the county treasurer may proceed to collect the first 
one-half of the delinquent personal taxes immediately after they become 
delinquent, and that he may for this purpose appoint one or more col
lectors to assist him, which collectors shall dr.aw as compensation for 
their services a sum not in excess of 5% of the taxes collected, which 
amount shall be paid by the delinquent taxpayers. 

Section 7222, Code of 1927, only authorizes the county treasurer to 
collect delinquent personal property taxes for the current year. All 
other delinquent personal property taxes are to be collected in the 
manner provided for in Section 7225, Code of 1927. 

ROADS AND HIGHWAYS-COUNTY ENGINEEH: Under Chapter 20, 
Acts of the Forty-third General Assembly, it is necessary that the 
county engineer keep an account of all expenditures for maintenance 
according to the various townships. (Section 23, Chapter 20, Acts 
Forty-third General Assembly.) 
June 24, 1930. County Attorney, Humboldt, Iowa: We acknowledge re-
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ceipt of your letter requesting an opinion of this department on the 
following question: 

Is it necessary, under Chapter 20, Acts of the Forty-third General 
Assembly, for the county engineer to keep an account of all expenditures 
for maintenance according to townships? 

You are referred to Section 23, Chapter 20, Acts of the Forty-third 
General Assembly. It will be noted from reading that section that the 
~ounty engineer and his assistants are required to keep an itemized 
and verified account of all work done and expenses incurred. 

It will also be noted from reading Section 5.9 of the same chapter that 
the various townships are to be given extra credit for all machinery, tools, 
and equipment turned over to the board of supervisors, and that this 
credit shall be in the way of construction or maintenance work. 

It will also be noted from reading the various sections of Chapter 20, 
Acts of the Forty-third iGieneral Assembly, that there is to be an equitable 
division of the work among the various townships and, of course, in 
order to equalize the work it would be necessary to keep tract of the 
same with respect to the various townships. 

We are, therefore, of the opinion that the county engineer should keep 
an account showing the maintenance and construction work done in 
each township. 

TAXATION-BOARD OF REVIEW-ROADS AND HIGHWAYS-CUL· 
VERTS: 1. When a taxpayer has received notice that his assessment 
has been raised by the board of review and he fails to appear before the 
local board of review at its adjourned meeting and object to the raising 
of his assessment he has no right of appeal. Section 7132, Code of 
1927. 2. County board of .supervisors does not have authority to con
struct and pay for culverts which are 36 inches or less in diameter in 
cities and towns which do not control their own bridge levies. Section 
4665, Code of 1927; Section 4, Chapter 20, Acts of Forty-third General 
Assembly. 
June 24, 1930. County Attorney, Creston, Iowa: We acknowledge re

ceipt of your letter requesting an opinion of this department on the 
following questions: 

1. If a taxpayer has notice that his assessment has been raised by the 
local board of review as provided by Section 7132 of the Code, and the 
taxpayer after receiving such notice then fails to appear before the local 
board to object, may he appeal within ten days to the county board of 
supervisors? 

2. Has the county board of supervisors power to authorize the con
struction of culverts in cities and towns and pay for the same if said 
culverts are less than thirty-six inches in width? 

We are of the opinion that the taxpayer must proceed in accordance 
with the provisions of Section 7131, Code of 1927, and that if the tax
payer after receiving notice that his assessment has been raised fails 
to appear before the local board of review at its adjourned meeting and 
object, that the taxpayer does not then have the right to appeal either 
to the district court or to the county board of supervisors, he not having 
appeared before the local board of review and made objection to the 
raising of his assessment. 

You are advised that Section 4665, Code of 1927, was repealed by the 
Acts of the Forty-third General Assembly, and you are referred to Sec-
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tion 4, Chapter 20, Acts of the Forty-third General Assembly which reads 
as follows: 

"Secondary bridge system. The second~ry bridge system of a county 
shall embrace all bridges and culverts on all public highways within the 
county except in primary roads and on highways within cities which con
trol their own bridge levies, except that culverts which are thirty-six 
inches or less in diameter shall be constructed and maintained by the 
city or town in which they are located." 

It will be noted from reading that section that the secondary bridg'e 
system of ·a county embraces all bridges and 'culverts on public high
ways except on primary roads, and culverts which are thirty-six inches 
or less in diameter in cities and towns which do not control their own 
bridge levies. It would appear, therefore, that the county board of 
supervisors does not have authority to construct and pay for culverts 
which are thirty-six inches or less in diameter in cities and towns which 
do not control their own bridge levies. 

REAL ESTATE COMMISSIONER: May require written examination to 
determine competency of applicant. 
June 25, 1930. Secretary of State: This will acknowledge receipt of 

your letter of recent date, inquiring whether under the present real 
estate licensing act the commissioner could require written examinations 
of the applicants to determine their competency. 

Section 6 of the act provides in part as ·follows: 

"The commissioner, with due regard to the paramount interests of the 
public, may require such other proof as shall be deemed desirable as to 
the honesty, truthfulness, integrity, reputation, and competency of the 
applicant." 

Under this provision we are of the opinion that the commissioner 
could require, if he deemed it desirable to determine the competency of 
the applicant, a written examination upon such subjects as he should 
designate. 

BOARD OF CONSERVATION: Custodians of parks who exceed their 
official authority and are prosecuted either criminally or civilly, must 
provide their own legal defense. 
July 3, 1930. Board of Conservation: You have requested the opinion of 

this department upon the following proposition: 

"We have had several instances where our custodians, who are peace 
officers, and in some cases deputy sheriffs, have had difficulty with unruly 
persons in our state parks. 

"Such occasion has arisen in our Ledges State Park near Boone, where 
our custodian was compelled to defend himself against slanderous re
marks and abusive language, and it appears that for this he has been 
arrested and the trial has been postponed until some time in July. 

"Our object in writing you is for information as to whether the At
torney General's office would be prepared to defend these custodians in 
cases of this kind. It seems unfair that a state officer in the performance 
of his duties should be expected to pay for his defense in court." 

You are advised that, under the facts stated in your letter, we do not 
believe that the custodian of the park at Boone was acting in his official 
capacity. As we understand the situation from your letter and the oral 
statement of Mr. Hutton, it seems that the custodian became somewhat 
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provoked and proceeded to give the offending parties a thrashing. Under 
such circumstances, of course, it cannot be said he was in the perform
ance of his official duties. 

Of course, if the officer is making an arrest in the course of his official 
duties, or is performing any other official duty, as a result of which he 
is sued, there might be a different proposition presented. In the situa
tion presented by you there is no showing that the plaintiff in this suit• 
was violating any rule of the board or any statute. 

DEPARTMENT OF HEALTH-DELINQUENT LICENSES AND REVO
CATION OF LICENSES. (Sections 2448 and 2492, Code, 1927.) 
July 8", 1930. Board of Dental Examiners, Mason City, Iowa: This will 

acknowledge receipt of your request of June 7, 1930, which is as follows: 

"1. Is it legal for the Commissioner of Health or the State Board of 
Healtth to reinstate a delinquent dental license without the recommenda
tion of the board of dental examiners? (Such recommendation as pro
vided in Section 2448" of the Code of Iowa, 1927.) 

"2. Is it legal for the Commissioner of Health or the State Board of 
Health to· reinstate a revoked dental license' without the recommendation 
of the State Board of Dental Examiners? 

"3. Is the recommendation ·Of the Board of Dental Examiners absolutely 
binding upon the Commissioner of He·alth or the State. Board of Health 
regarding the reinstatement of a delinquent or a revoked dental license?" 

In reply to your first question, the Commissioner of Health should not 
reinstate a delinquent dental license without the recommendation of the 
Board of Dental Examiners. 

Under our previous ruling of June 26, 1929, it would not be legal for 
the Commissioner of Health t<o reinstate a revoked dental license, as this 
be,comes solely the druty of the State Board of He·alth, for the reason that 
revocation of licenses is covered by Section 2492 of the Code, giving ten 
grounds for the revocation of licenses, this being the general provision 
and one with which the examining boards have no jurisdiction, it being 
necessary to revoke licenses under any of the grounds of this section 
through an action in district court. Therefore, where a license has 
once been revoked, it would be necessary for the applicant, for reinstate
ment, to first show the State Board of Health t<hat he was no long·e·r guilty, 
or that he had corrected the situation from which his revocation arose. 

As to the third que.stion, the re,commenda.Uon of the Board o.f Dental 
Examiners would be bineing up•on the Commissioner o•f Heal1th regarding 
the reinstatement of a delinquent but not of a revoked dental license. 

SHERIFFS-ciTY MARSHALS: Sheriff would not be liable for incarcer
ation in the county jails of persons arrested by city marshal. 
July 8, 1930. County Attorney, Maquoketa, Iowa: This will acknowl

edge receipt of your reqquest of April 21st, in which you submit the 
following proposition: 

(1) May the city of Maquoketa use the county jail of Jackson county 
for furnishing one night's lodging to apparently deserving persons? 

(2) May the city of Maquoketa use the county jail of Jackson county 
for incarceration of all persons arrested by the city marshal, many of 
said arrests being made for violations of the city ordinance and other 
public offenses, including the arrests of vagrants and tramps? 

In reply we would say that the first question is fully answered by the 
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provisions of Section 13395, which provide that the party shall not be 
received unless such person has been duly arrested or committed for 
vagrancy, or the sheriff is requested or ordered to receive them by the 
board of supervisors. 

In reply to your second question we believe that under the provisions 
of Sections 5497 and 5772, thB' sheriff would not be liable for incarceration 
in the county jail of persons arrested by the city marshal, where the 
arrests were made fOI: a violation of the city ordinances or other public 
offenses, as it was the intention of the legislature that where a city would 
not maintain a jail, they might use the county jail, but should be requirecl 
to pay to the county the cost of keeping the prisoners. 

DEPARTMENT OF AGRICULTURE: Stand operated for selling food 
even for temporary period must procure license. 
July 8, 1930. Secretary of AgdcuUure: This will acknowledge receipt 

of your request for the opinion of this department upon the following 
proposition: 

Does a stand operating and selling food come within the provisions 
of Section 2809, Code of Iowa, 1927, and thus require a license from your 
department under the provisions of that section? 

It is provided by said Section 2809 as follows: 
"No person shall maintain or conduct a hotel, restaurant, bakery, 

candy factory, ice cream factory, bottling works, canning factory, slaugh
terhouse, meat market, or place where fresh meats are sold at retail 
until he shall obtain a license from the department of agriculture. Each 
license shall expire one year from the date of issuance except a hotel or 
restaurant license which shall expire on the last day of December fol
lowing the date of issuance. A hotel license shall be transferable upon 
the payment of a fee of one dollar to the department but no other license 
shall be transferable." 

From this it will be noted that no person shall "maintain" or "con
duct" a "restaurant" without a license from your department. 

The term "restaurant" is defined in Section 2808 of the chapter and 
includes "lunch counter, lunch wagon, or other like place where food 
is served for pay." "Food" is defined as any article used by man for 
food, drink, or condiment. 

From these. sections no other construction can be drawn but that 
any stand or place where food is sold or served for pay must procure 
a license from your department under the provi:sions of Sections 2809 
to 2812 of the Code of Iowa, 1927, and any person selling food from such 
stand without such license would be doing so in violation of the law. 

CHATTEL MORTGAGES-CORPORATION: Stockholder in corporation 
not eligible to take acknowledgment of chattel mortgage running there
to. (Chapter 419, Code of Iowa, 1927.) 
July 9, 1930. Superintendent of Banking: This wlll acknowledge re

ceipt of your letter of recent date in which you request the opinion of 
this department upon the following proposition: 

May a stockholder in a corporation operating a chattel loan business, 
under the provisions of Chapter 419, Code of Iowa, 1927, take the 
acknowledgment of a mortgage made to such corporation? 

We find no provision in said chapter which exempts it from the gen
eral rule with reference to the taking of acknowledgments. 
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It has been held by the Supreme Court of this state that a notary 
public cannot take an acknowledgment of a mortgage given to a co
partnership of which he is a. member. 

Wilson vs. Traer, 20 Iowa 231; 
Bank vs. Radtke, 87 Iowa 36&. 

The same rule has been applied to the owner of capital stock of a 
private corporation. 

Bank vs. Owen, 52 Iowa 107; 
Smith vs. Clark, 100 Iowa 605. 

The same rule has been followed in the following cases: 

Farmer v·s. Ames Farmers Canning Company, 190 Iowa, 1259 at 
1263; 

Heitzman vs. Hannah, 206 Iowa, 77•5 at 779. 
We are of the opinion that the same rule would apply to a chattel 

mortgage given under the provisions of Chapter 419, of the Code, where 
the acknowledgment was taken by a stockholder in the corporation and 
that such stockholder, in the language of the court in the Farmer case, 

"is disqualified to take or certify to an acknowledgment to any instru
ment in which the corporation is beneficially interested." 

SCHOOLS AND SCHOOL DISTRICTS: Persons violating compulsory 
attendance law may be imprisoned in satisfaction of the fine assessed. 
July 14, 1930. Superintendent of Public Instruction: This will acknowl· 

edge receipt of your letter of recent date requesting the opinion of this 
department upon the following proposition: 

"Can a patron who has been assessed a fine for violation of the com
pulsory school law be made to serve a jail sentence if he fails to pay 
his fine?" 

The penalty prescribed for violation of the compulsory attenl].ance re
quirement is contained in Section 4415, Code of Iowa, 1927, and shall 
be a fine of not less than five dollars ($5.00) nor more than twenty 
dollars ( $20.00) for each offense. This is, therefore, a non-indictable 
offense. 

The trial of such offenses and the procedure therefor are prescribed 
by Chapter 627 of the Code, Section 13588 of which provides as follows: 

"A judgment that the defendant pay a fine may also direct that he be 
imprisoned until the fine is satisfied." 

Therefore, if the magistrate in assessing the fine should provide that 
in the event the fine is not paid the defendant shall be imprisoned for 
a specified length of time, not in lieu of the payment of the fine, but as 
a payment thereof, the defendant could then be committed to jail in case 
he failed to pay the fine assessed. 

SCHOOLS AND SCHOOL DISTRICTS: 1. Petitioners for consolidation 
may withdraw up to time for hearing on petition; 2. Affidavit from 
each county required only where territory affected lies in two counties. 
July 14, 1930. Superintendent of Public Instruction: This will ac-

knowledge receipt of your letter of recent date requesting an opinion 
of this department upon the following proposition: 

"1. Can persons who signed the petition to enlarge the boundaries of 
the present consolidated school district withdraw their names from said 
petition at any time up to the moment of the opening of the hearing 
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before the county superintendent on said petition and thus render the 
petition insufficient? 

"2. Said petition to enlarge the boundaries was supported by an 
affidavit of a legally qualified voter residing within the county where 
the present school building is located. No affidavit of a legally qualified 
voter residing in the other county was made in support of the petition 
to enlarge the said district. Is it necessary for such petition to be 
supported by two affidavits, one from each county in which the present 
consolidated school district is located?" 

The law is well settled that a person who signs a petition may with
draw his name from the same up to the time for hearing on the same. 
Therefore, any petitioner iR this case could withdraw up to the time of 
hearing before the county superintendent. 

Upon the second question, the statute provides that the petition shall 
be signed by one-third of the voters residing within the limits of the 
territory described. This must be verified or filed in the form of an 
affidavit showing the number of qualified electors living in the territory 
described in the petition, and signed by a qualified elector residing in 
the territory. Therefore, it would not be necessary for the petition to 
be supported by two affidavits, one from each county, but merely by 
one affidavit of one qualified elector residing in the territory described 
in the petition. If the territory described in the petition lies in two 
counties then the affidavit must show separately the number of quali
fied electors residing within the territory in each county and the number 
of petitioners residing in each county. 

ELECTION----lREGISTRAR'S COMPENSATION: On election day regis
trars assume the duties of election clerks without extra compensation 
as provided by Section 690, Code of 1927, as amended by Chapter 38, 
Forty-third General Assembly. 
July 14, 1930. County Attorney, Iowa Oity, Iowa: Your letter of July 9, 

1930, wherein you request an opinion as to compensation of registrars 
for services performed on election day at a special election, is at hand. 

Code Section 684 provides that registrars shall be paid at the rate of 
$3.00 for each eight hour day. 

Code Section 690, as amended by Chapter 38 of the Acts of the Forty
third General Assembly, provides that the registrars act on election day 
at the regular polling place, and also that on that day they assume and 
perform the .duties of the election clerks as formerly provided by statute. 

Under the code sections above cited the registrars still function and 
officiate as registrars primarily, and their duties are increased to the 
extent that on election day they, as registrars, perform the duties that 
were formerly performed by the election clerk. 

In view of the above amendment, it is our opinion that on election day 
the registrar is entitled to no increase in pay for the reason that his 
salary as registrar is fixed by Section 68'4, and on election day he is not 
acting as clerk but as registrar, under the amendment above referred to. 

SCHOOLS AND SCHOOL DISTRICTS: Apportionment as used in Chap
ter 107, Acts of the Forty-third General Assembly means pro rata 
~apportionment. 

July 14, 1930. Superintendent of Public In_struction: This will ac
knowledge receipt of your letter of recent date requesting an interpreta-
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tion of Chapter 107, Acts of the Forty-third General Assembly, and its 
relationship to Chapter 215-b1 of the Code of Iowa, 1927. 

You inquire particularly, whether the amount received from the semi
annual apportionments from the permanent and temporary school funds 
is to be interpreted as the entire amount received or merely the pro 
rata amount received for the children who are affected by said section 
and said chapter. 

We are of the opinion that the language contained in Section 3 of this 
chapter relative to the semi-annual apportionments derived from the 
permanent and temporary school funds, applies only to the pro rata 
apportionment drawn because of the children affected by Chapter 107, 
Acts of the F'orty-third General Assembly. Chapfer 107, Acts of the Forty
third General Assembly was passed to recodify Chapter 215-b1 of the 
Code of Iowa, 1927, because the original chapter applied only where chil
dren residing upon state lands in a given district attended school in a 
district other than the one within whose territorial limits they resided. 
The said Chapter 107 applies whether the children attend the school 
in the district within whose territorial limits they reside or whether 
they attend a school other than that one. 

In computing the amount of the tuition a district is to receive, your 
department should deduct only the pro rata apportionment from the 
temporary and permanent school fund, which. apportionment is based 
upon those children alone. For instance: if 20% of the children attending 
a given public school were affected by said Chapter 107, that is if they 
lived on state lands within the district, you would deduct from the amount 
of tuition the district is allowed to receive under said chapter 20% of 
the amount which the said district would receive from the apportionment 
of the permanent and temporary school funds. 

SHERIFFS-PEACE OFFICERS-STATE AGENTS: Agents ·Of the Bu
reau of Investigation have the right to demand and receive from the 
sheriff authority and permission to enter any room in which liquor 
is stored, for the purposes of invoicing and checking against search 
warrants, which had been executed and returned. 
July 16, 1930. Mr. J. E. Risden: Replying to your inquiry relative to 

the authority of state agents to investigate and invoice the intoxicating 
liquor held by sheriffs under lock and key where said sheriffs are under 
investigation, we beg to refer you to Section 13410, of the Code of 
Iowa, 1927, which is as follows: 

"Powers. All special agents of the department of justice shall have, 
throughout the state, the same power to make arrests and file informa
tions, and otherwise enforce the law, as possessed by county attorneys 
and peace officers within their respective counties. They shall have the 
right to demand and receive, in the discharge of their duties, the assist
ance of any county attorney or peace officer within their respective 
counties." 

There is no question but that, under the provisions of this section, 
agents of your department would have the right to demand and receive 
from the sheriff, authority and permission to enter any room in which 
liquor was stored, for the purpose of invoicing and checking the same 
against search warrants, which had been executed and returned. It 
would, of course, be advisable for this to be done in the presence of the 
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sheriff or one of his force, but there is, as previously said, no question 
but that the public officer, under investigation, is required to account for 
all funds and property under and in his care. 

ROADS AND HIGHWA'YS-TREES-COUNTIES: It is the duty of the 
board of supervisors to remove all trees and other materials from the 
highways on secondary roads and of the Highway Commission on 
primary roads. 
July 21, 1930. County Attorney, Rockwell City, loW<L: Yours of July 

15, 1930, has been received wherein you ask an opinion upon the follow
ing proposftion: 

After cutting trees gr.owing on the county highway, is it the duty 
of the countY to remove the trees, or may they be disposed of by plac
ing them upon the real estate of the party owning the fee title to the 
real estate upon which said trees are growing and over which the 
county has an easement for road purposes. 

It is well settled in this state that the titles to highways outside of 
cities and towns are vested in abutting property owners, subject to the 
easement of the county therein. 

Kitzman vs. Greenhalgh, 164 Iowa, 166; 
Davis vs. Pickerell, 139 Iowa, 186; 
Dierksen vs. Pahl, 194 Iowa, 713. 

The establishment of highways and improvement of certain highways 
is vested exclusively in the board of supervisors. The members thereof 
determine, subje·ct to certain supervisory powe11s in the State High way 
Oommission, what improvement, if any, shall be made in such roads, and 
enter into contracts for such improvement. The improvement of ·a high
way contemplates not only the change to be wrought in the roadway, 
itself, but also the changes to be made in the entire width of the high· 
way over which the county has an easement. 

In improving the highway it is contemplated that the county dispose 
of the materials remaining after the improvements have been made. 
Any other decision on the part of our courts would permit the county to 
dispose of earth and stones after bringing a road down to grade by 
piling such earth and stones upon the real estate of th£: party owning the 
fee to the roadway, over the protest of that party. 

We are therefore of the opinion that, subject to the will of the owner 
of the fee with regard to disposing of the cut trees by placing them upon 
his real estate and delivering possession thereof to him, the county must 
dispose of trees cut in the public highway for the purpose of improving 
the road. 

REAL ESTATE COMMISSIONER: Person admitted to practice law 
not required to have real estate" license. 
July 22, 1930. Secretary of State: This will acknowledge receipt of 

your letter requesting the opinion of this department upon the extent of 
the exemption given to attorneys at law under Section 2 of the real estate 
license act. 

A careful examination of this section reveals that the exemption is 
extended to "an attorney admitted to practice in Iowa." The exemption 
is not therefore to "practicing attorneys" but to one who is merely "ad
mitted to practice." 
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Since this is a regulatory measure and since attorneys are already 
licensed to practice, it must have been the intention of the legislature 
that the person already operating under one license where the same 
elements of trust and diligence are required, would not be required to 
procure another license and to do so would amount to a duplication. On 
account of the broad language used in the exemption, we are of the 
opinion that persons admitted to the practice of law in this state can
not be required to procure a real estate brokers' or salesmen's license. 

ROADS AND HIGHWAYS-BRIDGES-COUNTIES: A bridge on a 
highway is personal property, the title to which is in the county and it 
may be removed on a road which has been vacated. 
July 22, 1930. Oounty Attorney, Burlington, Iowa: Your letter of July 

16th is at hand. You ask therein in brief the following: 

Who has title to a bridge erected upon a county road, the county road 
having been vacated and no reservation of the bridge having been 
made by the county at the time the road was vacated? 

Bridges are a part of the highway. Sachs vs. Sioux Oity, 109 Iowa, 224. 
A pnblic bridge is a public highway. 4 Ruling Oase Law, Sec. 3, p. 195. 
Fee title to a county highway is in the adjoining owner, the public having 
only an easement. 

The fact, however, that a bridge is a part of the highway does not 
necessarily mean that a bridge is a part of real estate, the highway 
being simply a path of travel and not necessarily being real estate. 

The principal question presented in connection with this matter is 
whether the bridge in question is a part of the real estate, and as such 
whether it remains a part of the real estate in case of t~e vacation of 
the highway or the expiration of the easement over which the high
way runs. 

In determining what is a fixture within the meaning of the law, the 
principal question to be considered is the question of intention. Fehleisen 
vs. Quinn, 182 Iowa, 1283. 

The board of supervisors has the right and power to construct bridges 
upon county highways, to maintain the same, to improve the same and 
to replace the same so as to form a part of the highway. 

They may not, under our statutes, construct or build a bridge upon 
any other property than a public highway under their jurisdiction, and 
must construct the bridge for the purpose of the highway only. 

It is, therefore, our opinion that the board of supervisors in construct
ing a bridge, does so for the purpose of the highway only and not with 
the legal or actual intention that the same become a part of the real 
estate proper, but only a part of the highway. And upon the vacation 
of the highway and the expiration of the easement, under and by virtue 
of the vacation of the highway, the title to the bridge remains in the 
county and does not vest in the owner of the fee title upon which the 
bridge is erected, and this is true regardless of the fact that no reserva
tion was made for the bridge at the time the highway was vacated. 

Articles attached to a public street by a street railway company re
main personalty. Lorain Steele OomzJany vs. Norfolk Railway Oompany, 

187 Mass., 500. 
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SCHOOLS AND SCHOOL DISTRICTS-NEWSPAPERS: Section 4242, 
Code of Iowa, 1927, applies to newspapers entered for distribution in 
the post office of the district even though printed elsewhere. 

July 22, 1930. Superintendent of Public Instruction: This will acknowl
edge receipt of your letter of recent date in which you request the 
opinion of this department upon the following proposition: 

"Where a newspaper is printed in one place but 'is entered as second 
class matter in the post office at . . . . . . . . . . Iowa' is the same published 
at the place where it is entered for delivery or at the place where it is 
printed?" 

Published means to make public; to put into circulation, to send forth, 
as applying to a book, newspaper or magazine; or to place on sale or for 
general distribution. 

Therefore, this newspaper would be published at the place where it is 
deposited for general circulation and not at the point where it is printed. 

SCHOOLS AND SCHOOL DISTRICTS: 1. Annuity and retirement fund 
cannot be placed with insurance company under contract, board's only 
power being to invest said fund; 2. teacher may voluntarily contribute 
more than 1%. 
July 28, 1930. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter of recent date in which you request the 
opinion of this department on the following proposition: 

"1. Would it be legal for the Board of Education to make a contract 
with some of the old line insurance companies that are specializing in 
group annuity wo·rk, turning over to them the funds which the· Board of 
Education collects for teache-r annuity purposes? 

"2. Will it. be possible for teachers to subscribe to a plan and volun
tarily deposit 3% of their salary in addition to the 1% salary tax 
already made? 

"3. Will it be possible, under the state laws of Iowa, for the school 
board to turn over its pension funds to an insurance company for the 
purposes explained in this letter?" 

The powers of the Board of Education with reference to rthe pension 
and annuity system and funds are prescribed by statute and are con
tained in Sections 4345-7 of the Code. 

While the board of directors are made the board of trustees for such 
fund, and are empowered to make all necessary rules and regulations for 
the operation of said retirement system, we are of the opinion that the 
statute does not contemplate any contractional relationship between this 
board of trustees and an insurance company doing group annuity insur
ance business. 

In answer to your second question, we shall say that we see nothing 
in the statute which would prohibit the teachers from voluntarily deposit
ing a larger percentage of their salary than that required by the statute. 
The statute provides that this fund shall be composed of a tax levy not 
exceeding 2/10 mills on the dollar annually and an assessment on the 
teachers not exceeding 1 per cent of their salary. This however, does not 
prevent an additional voluntary contribution on the part of the teacher. 

In answer to your third question, we are of the opinion that the only 
use of this fund which could be made by the board of directors as trustees 
of the fund would be a safe and careful investment of the funds with 
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due diligence for their protection. We are of the opinion that the ·funds 
could not be turned over to an insurance company unless such turning 
over was in the nature of an investment of the funds. 

SCHOOLS AND SCHOOL DISTRICTS: Board may establish playground 
under provisions of Section 4433 without submitting proposition to vote 
of electors; Sections 4434-5 apply only to levying special tax. 
July 28, 1930. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following proposition: 

"May a school board establish and maintain a playground for children 
during the summer months and pay for the same out of the general 
fund without special authorization by the voters or must the proposition 
be submitted to the voters uuder the provisions of Section 4434 of the 
Code." 

We are of the opinion tha_t Section 4433 so authorizes the board of di
rectors to establish and maintain playgrounds without vote of the elec
tors. The only provision requiring the vote of the electors is upon the 
question of levying the additional tax for that purpose which is pro
vided for in Sections 4434-5, but these sections are not a limitation upon 
the board's power to establish and maintain the playground. 

SCHOOLS AND SCHOOL DISTRICTS: A school board cannot buy sup
plies from a corporation whose directors and managing officers are 
also members of the school board. Section 4468, Code of Iowa, 1927. 
August 11, 1930. Superintendent of Public Instruction: This will ac-

knowledge receipt of your letter of recent date requesting the opinion of 
this department upon the following proposition: 

"Four of five members of a certain school board are stockholders in 
The Farmers Cooperative Commission Company, the president of the 
company being a member of the school board. The school coal was 
bought from the Farmers Cooperative Commission Company at fifty 
cents a ton above prices submitted by competitors for coal they alleged 
to be equal or better coal than that bought by the board from the Farm
ers Cooperative Commission Company. Would the fact that four of 
the board members are stockholders in the Farmers Cooperative Com
mission Company make it illegal for the board to purchase coal from 
said company?" 

We are of the opinion that this close alignment of officers would render 
the member of the board of education an interested party, and particu
larly so if the officers of the board of education of the school district 
were also officers or managing officers of the corporation which was deal
ing with the said board. 

The purpose of this statute is to render the act of the member of the 
board of directors of a school corporation that of an entirely disinter
ested party in a contract which he is making for the corporation, and 
to leave his judgment entirely free to act without any personal interest 
whatsoever. 

We are of the opinion that under the circumstances above set out the 
officer of the school corporation, who is also an officer of the corporation 
dealing with the board of directors, would not be free to exercise an 
unbiased and unprejudiced judgment in the purchasing of supplies from 
the supply company of which he is also an officer, and that such purchase 
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would be a violation of the statute which prohibits any member of the 
board to sell supplies to the school district. See Section 4468, Code of 
Iowa, 1927, or same section, School Laws of Iowa, 1929. 

SCHOOLS AND SCHOOL DISTRICTS: District liable for tuition for at
tendance p,eriod even though absent, if work is made up. 
August 12, 1930. Superintenclent of Public Instruction: This will ac

knowledge receipt of your letter of recent date requesting the opinion of 
this department upon the following proposition: 

"Is a debtor school district liable for tuition fee under the provisions 
of Section 4277 of the Code, entitled to deduct for days absent in com
puting the tuition where the school district permits the student to 
make up the work lost and later promotes or graduates the student?" 

We are of the opinion that the district is liable for tuition for the 
full time for which credit is given. For instance, if a student enrolls 
in a high school in September, but is absent during that semester for 
a period of one month, the district of his residence would be liable for 
the tuition for the full semester if the student, though absent, returns 
to school and makes up the work which he missed during his absence. 

We would not ,apply this rule where the student enters the high school 
after the beginning of the term. For instance if a pupil should enroll 
in the high school one month after school started, the receiving district 
would not be entitled to tuition prior to the enrollment. The opinion 
herein given is limited to absence after enrollment. 

TAXATION~ORPORATIONS-STOCK: Stock of a foreign public util· 
ity corporation in the hands of residents of the state is subject to 
tax under the laws of this state as monies and credits. (Chapter 332, 
Code of Iowa, 1927.) 
August 14, 1930. County Attorney, Clarinda, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

A number of residents of this county have purchased stock in a foreign 
public utility corporation. The stock was sold and the purchasers were 
advised that it was non-taxable under the laws of this state. Is such 
stock taxable in the hands of the purchasers and if so how is it taxed? 

You are advised that the stock in any foreign corporation, whether 
a public utility or not, in the hands of a resident of this state is sub
ject to tax under the laws of this state in accordance with the provisions 
of Chapter 332, Code of Iowa, 1927; such stock being taxed as monies 
and credits. 

SCHOOLS AXD SCHOOL DIST1RICTS: Members of the board and secre
tary are liable to penalty of $25 under Section 32, Chapter 100, Laws 
of the Forty-third General Assembly and to removal from office under 
Section 1091 et sequi., for failure or refusal to publish financial state
ment. 
August 18", 1930. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter of recent date requesting the opiniC'n 
cf this department upon the following proposition: 

"In the event a secretary fails or refuses to comply with the law as 
set out in Sections 4242 and 4242 b·1 of the Code, what steps may be 
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taken to force compliance and what, if any, penalty i::; there for failure 
to comply with this statute." 

These sections make it the duty of the board by affidavit of the secre
tary to publish or post (where there is no newspaper) a summarized 
statement showing receipts and disbursements of all funds for the pre
ceding school year, and showing the names of the persons, firms or 
corporations to whom the disbursements were made and the total amount 
paid to each during the school year. 

The language of these sections is mandatory and provides that the 
board shall publish these statements if there is a newspaper published 
in said district or post copies thereof in three conspicuous places in the 
district and file one copy with the county superintendent if there is 
no newspaper published in the district. The duty is mandatory both 
upon the board and the secretary and cannot be avoided. The statutes 
prescribe a specific penalty for wilfully failing or refusing to perform 
any duty imposed by law. That specific penalty is set out in Section 32, 
Chapter 100, Laws of the Forty-third General Assembly and provides as 
follows: 

"Any school officer wilfully violating any law relative to common 
schools, or wilfully failing or refusing to perform any duty imposed by 
law, shall forfeit and pay into the treasury of the particular school 
corporation in which the violation occurs the sum of twenty-five dollars, 
action to recover which shall be brought in the name of the proper school 
corporation, and be applied to the use of the schools therein." 

Under this section any taxpayer may bring a suit upon behalf of the 
school corporation to collect this penalty and the penalty would apply to 
each member of the board and to the secretary. 

This penalty section is specific and we are therefore of the opinion 
that it would remove the wilful neglect or refusal of a school officer 
to perform his duties from the general statutes. 

We are also of the opinion that Section 1091 of the Code providing 
for the removal of officers would apply because the act of the board anr! 
the secretary in wilfully failing or refusing to publish the report could 
be construed as wilful neglect or refusal to perform the duties of his 
office or wilfull misconduct. Under this section, the petition would be 
filed in the office of the clerk of the district court, signed and verified 
by five qualified electors of the disltrict. It is the duty, under Section 
1099, of the county attorney to appear and prosecute the case where it is 
sought to remove such officer. 

SCHOOLS AND SCHOOL DISTRICTS: Board has power to make rule 
prohibiting smoking of cigarettes within one block of the school build
ing. 
August 21, 1930. Superintendent of Public Instruction: This will ac

knowledge receipt of your letter requesting the opinion of this depart
ment upon the following proposition: 

"1. Does the school board have the power to make and enforce a rule 
against pupils smoking cigarettes within a block of the school building? 

"2. Does the school board have a right to expel a pupil for violating 
said rule?" 

The board of dire·ctor's is jnves.ted with the power to make all reason
able rules and regulations governing the school and to require the com-
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pliance with said rules. See Section 4224, Code of Iowa, 1927. Such rules 
may prohibit the use of tobacco and other narcotics in any form by any 
student of such schools, and the board may suspend or expel any 
student for violation of such rule. See Section 4225 of the Code. 

Under the breadth of these statutes, we are of the opinion that the 
board of directors could prohibit the attendance of any pupil addicted 
to the use of tobacco and could prohibit the smoking of cigarettes within 
a block of the school building. It has been held that the board may 
enforce any rule regulating or governing the conduct of pupils even 
outside of school hours if the effect thereof reaches into the school. 

We are, therefore, of the opinion that the board may make such rule 
as is the subject of your inquiry and may enforce the same by such 
methods as the board may determine. 

TOWNSHIP OFFICERS-VACANCIES-ELECTIONS: Where no nom
ination is made for a particular township office in the primary there 
is no vacancy in the nomination within the meaning of Section 614, 
Code of Iowa, 1927. 
August 25, 1930. County Attorney, Onawa, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

In this county there were no nominations for township offices in 
several townships. The question has arisen as to whether or not, under 
Section 614, Code of Iowa, 1927, the members of the party committee for· 
the county from those townships can fill the ticket for those offices. 

Section 614, Code of Iowa, 1927, authorizes the members of the party 
committee from the various townships to make nominations in cases 
where there is a vacancy in nominations made at the primary election, 
and in cases where there is a vacancy in an office. The fact that no 
candidate was nominated in the primary election for an office would not 
be a vacancy in a nomination. A vacancy in a nomination made in the 
primary would be occasioned when the nominee resigned or otherwise 
became disqualified by reason of death, etc. There is no vacancy in an 
office until the present incumbent resigns or dies, and the present 
incumbent of an office, under our law, holds office until his successor is 
elected and qualified. A person may be nominated in the primary and 
elected at the election for an office but if he fails to qualify within the 
time specified the present incumbent would hold over. 

We are, therefore, of the opinion that where no nomination was made 
at the primary for an office that there is no vacancy in nomination within 
the meaning of the provisions of Section 614, Code of Iowa, 1927, and 
that where the office is now filled by an incumbent who was duly 
elected at the preceding election there is no vacancy in the office, and 
that there is no authority for making any nominations for such office 
at this time. 

SCHOOLS AND SCHOOL DISTRICTS: A school teacher cannot wear 
the distinctive garb of a religious denomination while teaching in the 
public schools. 
August 25, 1930. County Attorney, Clinton, Iowa: This will acknowl

edge receipt of your letter of recent date inquiring whether there are 
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any statutes or decisions affecting the employment of a nun as a school 
teacher in a public school. 

While this question has not been raised directly in this state, our 
su.preme Court in the case of Knowlton vs. Baumhov·er, 182 Iowa 691 at 
page 714, quoted with approval from the case of O'Connor vs. Hendrick, 
184 N. Y. 421, as follows: 

" 'The teachers,' when thus arrayed, says the opinion, 'come into the 
school, not as common school teachers or as civilians, but as the repre
sentatives of a particular order in a particular church, whose lives have 
been dedicated to religious work under the direction of that church. 
Now, the point of the objection is not that their religion disqualifies 
them. It does not. * * * It is not that holding an ecclesiastical office 
or position disqualifies them; for it does not. It is the introduction into 
the schools, as teachers, of persons who are, by their striking and 
distinctive ecclesiastical robes, necessarily and constantly asserting their 
membership in a particular church and in a religious order within that 
church, and the subjection of their lives to the direction and control of 
its officers.' " 

In adopting this view, our court in the same case said: 

"We unite with the New York court in the view that the opinion by 
Williams, J., is more nearly in accord with the true spirit and principle 
of the law." 

Our Supreme Oourt in the cited case reviews the· conclusion reached in 
the case of Hysong vs. Gallitzin, Borough School District, 164 Pacific 629, 
which held that the mere wearing by teachers of the distinctive religious 
garb of a particular religious denomination, did not constitute sectarian 
influence as "nothing if not remarkable." 

This is the only decision of the courts of this state of which we have 
any knowledge treating on this question. The case seems to be clear 
however, and unmistakably holds that· a teacher in the public schools 
of this state cannot wear in the school room a distinctive garb of a 
religious or sectarian institution. 

WIDOW'S PENSION: County having a population of less than 80,000 
widow's pension should be paid from poor fund. 
August 25, 1930. County Attorney, Centerville, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

In counties having a population of less than 80,000 out of what fund is 
a widow's pension to be paid? 

We are of the opinion that in a county which has a population of less 
than 80,000 the widow's pension should be paid from the poor fund. 

ROADS AND HI•GHWA YS-APPROACHES: It is the duty of the county 
board of supervisors to furnish and place drain tile or pipe across 
grader ditches at driveways along secondary roads. Section 47, Chap
ter 20, Acts of Forty-third General Assembly. 
August 25, 1930. County Attorney, Centerville, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

Is it the duty of the county board to furnish and place drain tile or 
pipe across grader ditches at driveways along secondary roads for 
ingress and egress to the landowner's home and the field gates? 
We are of the opinion that un(ler the statutes pertaining to county or 
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s~ondary roads it is the duty of the county board of supervisors to 
furnish and place drain tile or pipe approaches at driveways and field 
gates so that the farmers may have reasonable ingress and egress to 
their homes and fields. S~tion 47, Chapter 20, Acts of the Forty-third 
General Assembly. 

ROADS AND HIGHWAYS-CONDEMNATION-BORROW PITS: The 
county board of supervisors has the power to condemn or purchase 
land for the purpose of securing a borrow pit. County boards may 
condemn land belonging to a member of said board but may not pur
chase the same. 
August 25, 1930. County Attorney, Centerville, Iowa: We acknowledge 

receipt of your letter requesting the opinion of this department on the 
following questions: 

1. Is it legally possible to condemn a tract of land of sufficient area 
to excavate a borrow pit for the purpose of acquiring dirt for construction 
of a highway by a county? 

2. Does it come within the prohibition of the statute for a county to 
condemn an area of ground owned by one of the members of its board 
of supervisors for the purpose of acquiring dirt for the construction of 
a road, and pay to said member the amount determined by the appraisers 
as the reasonable value thereof? 

We are of the opinion that the county has the power, under the statute, 
to condemn or purchase land for the purpose of securing tract with 
which to fill and construct a county trunk or local county road. 

Section 13327, Code of Iowa, 1927, would prohibit the member of the 
board of supervisors, from whom it is desired to purchase the land, from 
entering into the contract with the board to sell said land to the county. 
There is, however, no prohibition contained in said section or any other 
section which would prevent the county from proceeding to condemn 
land of a member of the board of supervisors and from paying therefor 
the amount awarded by the condemnation commission or by the court 
in the event of an appeal. 

SCHOOLS AND SCHOOL DISTRICTS: Where territory is to be added 
to consolidated school district, the vote should be taken separately in 
the present consolidated district and in the proposed added territory. 
August 29, 1930. Sup-erintendent of Public Instruction: This will ac-

knowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following propositions: 

"1. Where an attempt is made to enlarge a consolidated school dis
trict lying wholly in one county by adding four government sections of 
land situated in an adjoining county and now comprising a rural inde
pendent school district by a vote of the electors, how would provision 
be made for the voters in each district as indicated above to vote sep
arately on this proposition? 

"2. Do the voters in each of the districts, present consolidated and 
rural independent, vote in separate ballot boxes? (Section 4191.) 

3. Or will all the voters outside of the incorporated town within the 
present consolidated school district vote together in a separate ballot 
box? 

"4. Where must the election be held?" 
It is provided by statute, Section 4166 of the Code, that where it is 

proposed to include in such district (consolidated district), a school cor-
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• poration containing a city, town or village with a population of 200 or 
more inhabitants, the voters residing upon territory outside of such 
school corporation shall vote separately upon the proposition to create 
such new corporation. 

It would therefore be necessary for the voters in the rural independent 
district to vote separately on the proposition. 

Under the provisions of Section 4167, the voters in the present consoli
dated district would vote in one ballot box and the voters in the rural 
independent school district in another ballot box. 

It would not be necessary under these statutes to separate the in
corporated town within the consolidated school district from the voters 
residing outside the limits of the incorporated town and within the pres
ent consolidated school district. All voters residing within the limits 
of the present consolidated district would vote in one ballot box under 
the provisions of Section 4167. 

These elections should be held in the regular voting places of the two 
school districts, one election being held in each. It is our opinion that 
this is but one election and the same proposition should be submitted 
at the same time to both groups of voters. 

BOARD OF SUPERVISORS-SOCIAL WORKER: Board of supervisors 
is authorized by Section 5326, Code of 1927, to ap,point an oversee,r of 
the poor and may designate this overseer of the poor as a social worker. 
(Section 5321, Code, 1927.) 
August 29, 1930. Commissioner of Health: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

"Can the board of supervisors employ a social service worker as such 
without designating her as an overseer of the poor?" 

You are referred to Section 5321 of the Code of Iowa, 1927. The board 
of supervisors is by this section authorized to appoint an overseer of the 
poor for any part or all of the county, and under Section 5326, Code of 
Iowa, 1927, they are authorized to pay compensation for such overseer. 

We are of the opinion that anyone appointed in accordance with this 
section could be called a social worker if it was desired or overseer of 
the poor, but only one overseer of the poor may be appointed. If it is 
desired to call this overseer a social worker we see no reason why it 
cannot be done. 

SCHOOLS AND SCHOOL DISTRICTS: District not liable for injury to 
children being transported to and from school under supreme court 
opinion holding bus driver independent contractor; and this would be 
true regardless of the ownership of the transportation vehicle; board 
may require driver to carry insurance. 
August 30, 1930. Superintendent oj Public Inst1·uction: This will ac

knowledge receipt of your letter of recent date requesting the opinion of 
this department on the following propositions: 

"1. If a bus driver is an independent contractor and not an employee 
of the board would he be personally liable for any accidents that may 
happen to school children whom he is transporting to and from school? 

"2. If he is personally liable in each case can the board require him 
to carry liability insurance approved by the board as a necessary part 
of his qualifications? 
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• "3. May such insurance be paid for by the board in individual policies 
or as a group policy covering· all the bus drivers, or should any such 
insurance be paid for by the bus drivers individually and the cost thereof 
be taken into consideration by the board when fixing salaries? 

4. Would the fact that the district owns part or all of the busses make 
any difference in a bus driver's relation to the workmen's compensation 
law? 

"5.. Would the fact that the school district owns a part or all of the 
school bus made any difference on the personal liability of the driver for 
injuries to children or property damage to outside parties because of 
collision or otherwise while the school bus was being used to transport 
children to and from school? 

"6. What, if any, liabilities would accrue to the school district or 
the school board as a collective body or the members of the school board 
as individuals under the conditions last named above." 

We shall answer your questions in the order submitted. 
1. Bus drivers would be personally liable for any accidents which 

may happen to school children if such accidents occur while he is trans
porting them to and from school and if the injury is the result of his 
negligence. 

2. The board could require him to carry liability insurance approved 
by the board as a necessary part of his qualifications. 

3. Such insurance could be paid for by the board in Individual poli
cies or as a group policy if the amount of the insurance paid for was 
considered a part of the compensation paid to the driver for the servicf1S 
rendered. We think it would be the better practice for the drivers to 
take the insurance themselves and for the board, if it desires to com
pensate them, to merely add the costs of the insurance to the compensa
tion paid under the contract. 

4-5. The fact that the district owns part or all of the busses would 
not make any difference for the reason that the contract under the 
statute, must be a contract for transportation and not a contract of 
employment. 

6. No liability would accrue to the school district, the school board 
as a collective body or other members of the board as individuals, even 
though they owned the busses. 

TAXATION-MUTUAL AGREEMENT-CONTRACT: A mutual agree
ment providing for the payment of a sum of money from one party to 
the other creates an obligation and is taxable as monies and credits in 
the hands of the obligee or payee and is deductible from the gross 
monies and credits of the obligor. 
September 5, 1930. Auditor of State: We acknowledge receipt of your 

letter requesting the opinion of this department on the following ques
tion: 

A enters into an agreement with B, according to the terms of which 
B was to pay a sum of $15,000.00 within a certain stated period. Said 
mutual agreement was dated December 14, 1926. B died December 
29, 1928. Is this contract, in the hands of A, taxable as monies and 
credits, and are the executors of the estate of B entitled to deduct the 
amount of this obligation from their gross monies and credits? 

You are advised that the contract creates an obligation on the part 
of B, it being a promise to pay, for a consideration just the same as 
a note. Until the same is paid it is subject to be taxed in the hands 
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of A as monies and credits. The executors of the estate of B, until said 
obligation is paid, are entitled, under the law, to deduct the amount of 
this obligation from their gross monies and credits. 

FISH AND GAME: One who owns a private fish pond and sells the fish 
must have a wholesale fish market license. 
September 6, 1930. State G<lme Warden: We acknowledge receipt of 

your letter requesting the opinion of this department on the following 
question: 

Is it necessary for an individual owning and operating a private fish 
pond, who markets fish taken from said pond, to have a wholesale fish 
market license. 

You are referred to Section 19, Chapter 57, Acts of the Forty-third 
General Assembly. We are of the opinion that under this section it would 
be necessary for the owner and operator of a fish pond who markets the 
fish to have a wholesale fish market or peddler's license. 

CHATTEL MORTGAGES-COUNTY RECORDER: May be destroyed, 
when filed with the county recorder, five years after maturity date 
thereof or an extension thereof. 
September 8, 1930. County Attorney, Des Moines, Iowa: You have re

quested the opinion of this department upon the following proposition: 

"We beg leave to ask the opinion of your office as to what instruments 
the recorder is authorized to destroy under Section 10030 of the Code 
of Iowa. 

"In Polk county last year there were 36,000 chattel mortgages filed 
and there is not room in the recorder's office to hold the accumulation of 
such instruments. It has been the practice hereofore for the recorder to 
destroy, after five years, all instruments, unless an extension agreement 
had been filed as provided in Section 10023. This right has been chal
lenged under the contention that Section 10030 applies only to mortgages 
that have been satisfied as described in Section 10029." 

It will be observed that the provisions of law in question are con
tained in Sections 10023 to 10030 of the Code of 1927. These provisions 
of law were originally a part of Chapter 352 of the Acts of the Thirty
eighth General Assembly. They were a part of one general proposition 
relative to the recording, filing and disposal of chattel mortgages and 
conditional sales contracts by the respective county recorders. 

Sections 2 and 3 of Chapter 352 of the Acts of the Thirty-eighth Gen
eral Assembly provide that conditional sales contracts and chattel mort
gages, where the possession of the property is retained by the mortgagor, 
may be filed with the county recorder for the inspection of all persons, 
and that such filing shall have the same force and effect as if said 
instruments we,re recorded at length. 

Section 4 of the act provides that every mortgage so filed shall be 
void as against the creditors of the person making the same, or ,as 
against subsequent purchasers or mortgagees in good faith, after the 
expiration of five years after the maturity of the debt thereby secured, 
unless an extension agreement, duly executed by the mortgagor shall be 
filed with the instrument to which it relates. It is further provided that 
such extension agreement shall operate to continue the lien in the same 
manner as the original instrument. 
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Thus, It will be observed that a conditional sales contract or chattel 
mortgage, filed with the county recorder, is not valid after five years 
from the maturity date thereof, unless an extension agreement extending 
said time has been properly filed. 

It is further provided in Section 9 of the act, that when any such an 
instrument is satisfied and paid off, that the recorder shall, after making 
proper entry of such satisfaction in the index book, return the original 
instrument with any extension thereof, or release thereto attached, to 
the mortgagor or person executing the same upon request therefor. 

The provisions of law in question herein then appear in the chapter 
as Section 10, and are as follows: 

"Destruction of mortgage-date of, recorded. In case such instrument, 
with the extension or lease thereof, if any, be not returned as hereinbe
fore provided within five years from the maturity thereof, or the maturity 
of any extension thereof, the recorder shall destroy such chattel mortgages 
with the extension or releases thereto attached, or other instruments 
or writing relating thereto, by burning the same in the presence of the 
board of county supervisors, or a committee appointed by the board of 
supervisors from their own number, to superintend the same, and when 
so destroyed the date shall be entered on the index record under 'Re
marks'." 

It will be observed that these provisions are the same as Section 10030 
of the Code. It refers to "such instruments" which means a conditional 
sales contract or chattel mortgage filed as thereinbefore in the act 
provided. The section provides that in case such instrument with any 
extension or release thereof, if any, be not returned as provided in 
Section 9, before the expiration of the five-year period from the maturity 
thereof, then the recorder "shall destroy such chattel mortgages with 
extension or release thereof attached, or other instruments or writing 
relating thereto, by burning the same in the presence of the board of 
county supervisors" etc. It is then made the duty of the county recorder 
to note on the index record of each such instrument, that the same has 
been destroyed. 

There can be no question, after reading of Chapter 352 of the Acts of 
the Thirty-eighth General Assembly, but that the legislature intended 
that the county recorder should destroy, by burning, any Instrument filed 
with him under the provisions of the act, and still in his possession after 
five years from the maturity date of said instrument, or the maturity date 
of any extension thereof. 

We are, therefore, of the opinion that the practice which you say the 
county recorder of Polk county has been following is in accordance with, 
and meets the requirements of the statute. 

ATTORNEY GENERAL- COUNTY OFFICERS- INSANITY COMMIS· 
SION: Clerk of district court entitled to retain fees for services on 
ins::mity commis:s•ion under opinion of the Attorne.y General from April 
10, 1927, to ruling of the supreme court on December 14, 1928. 
September 16, 1930. Auditor of State: This will acknowledge receipt 

of your request for the opinion , of this department upon the following 
proposition: 

"Should the clerks of the district courts of the State of Iowa, who were 
paid in addition to their regular salaries, fees for acting on the 
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insanity commission, under the opinion of the Department of Justice 
under date of June 10, 1927, be required to return the same to the 
county treasurer as fees illegally drawn and retained on account of 
the reversal of the opinion of the, Depa,rtment of Justice by the Supreme 
Court?" 

This question involves t>he force' and effect of an opinion of the At
torney General rendered under the provisions of the laws of thiR st1te. 

Under the statutes of this state, H il' the duty of the Attorney G0neral 
to render opinions upon all questions of law submitted to him by any 
state officer. Under this statute the opinion of on or about June 10, 
1927, was rendered. This opinion of the Attorney General held th tt the 
clerks of the district courts of the state were entitled to fees provided by 
statute for acting on the insanity commission in addition to their regu
lar salaries. The supreme court in the case of Baldwin vs. Ste'U''art a1111 

others, 207 Iowa 1135, held otherwise. This opinion was rendered on 
December 14, 1928. The question involves the status of the law upon the 
fees collected and paid during this period between June 10, 1 927, and 
December 14, 1928. This status depends, of course, upon the force and 
effect of the opinion of the Attorney General under which the fees were 
paid and received. The rule as to the legal effect and force of an opin
ion of the Attorney General of the United States is set out in "Thornton 
on Attorneys at Law," volume 2, page 1140, section 728 as follows: 

"In giving this advice and opinion on questions of law, the attorney 
general's duties are quasi-judicial. His opinions are an official interpre
tation of the law, and in many cases his decision is conclusive, not only 
with respect to the action of public officers in administrative matters. 
but also as to many questions which involve private rights, inasmuch 
as parties having concerns with the government cannot, in many in
stances, bring a controverted matter before a court of law. Therefore, 
the op,inions of successive attorneys genera.] have rome to eonstitute 
a body of legal precedents and exposition, having authority the s3.me 
in kind, if not the same in degree, with decisions of the courts of justice. 
and administrative officers should regard them as !a w until they are 
withdrawn or overruled by the courts." 

The duties of the Attorney General of the State of Iowa with reference 
to interpretation of statutes, is the same as the duties of the Attorney 
General of the United States, and therefore, the foregoing citation would 
apply with equal force and effect t<o the opinion of the Attorney General 
of this state. 

A very 'similar case arose in the State of Texas, where a ,statute pro
vided that on prosecution of cases of violation of the anti-trust laws 
of that state, the county attorney was entitled to receive a cerain per
centage of the amount collected. A subsequent statute rendered the !a w 
obscure and an opinion was rendered, by the Attorney General of that 
state holding that the county attorney was still entitled to such fee. 

The supreme court in a case brought to determine the right of the 
county attorney to this fee held that he was not so entitled. 

Thereafter suit was brought on behalf of the state to recover fees 
which had been paid to a county attorney between the time of the 
opinion of the Attorney General and the ruling of the supreme court. 
The case therefore, is directly in point on the proposition which we 
now have before us, namely the status of fees paid between the time 
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of the opinion of the Attorney General and the ruling of the supreme 
court in the case of Bald/win vs. Stewart and others supra. 

In the Texas case, State vs. Brady, 114 S. W. 895, the court held: 

"Applying the well established rules with reference to the departmental 
construction of statutes to the facts in this case, I conclude that the 
construction given said statutes by the attorney general's department, ·as 
above set out, and upon the faith of which the defendant acted, should 
be adhered to by the courts. 

"Therefore, I conclude that the defendant was entitled to the fees 
sought to be recovered in this case and that the state should not recover 
in this action." 

To the same effect see Johnson vs. Ballou, 28 Mich., 379; State vs. 
Kelsey, 44 N. J. Law, 1; State v·s. DistTict Court of Lewis and Clm·k 
County, 140 Pac., 732; 49 Mont,. 146. We find no authority to the con
trary. 

We therefore, reach the conclusion that the fees accruing between the 
dtaJte of the op·inion of the Attorney General, A•pril 10, 1927, and the 
ruling of the supreme court in the case of Bald win vs. Stewart et al., 
December 14, 1928, and paid by the respective counties to the clerks of 
the district courts for services on the insanity commission, in addition 
to their regular salaries which were paid and received in good faith upon 
the basis of that opinion, cannot be recovered by the county. 

ROADS AND HIGHWAYS: The legislature alone has the right to give 
authority for any person to use the public highway for any other 
purpose than travel. Chapter 248 and Chapter 583. 
September 24, 1930. County Attorney, Brooklyn, Iowa: I am in re

ceipt of your communication of the 16th instant in which you propound 
the following question: 

"The Great Lakes Pipe Line Company, a corporation organized under 
the laws of the State of Delaware and with offices in Ponca. City, Okla
homa, and as I understand it authQrized to do business in the State of 
Iowa, has submitted application to the board of supervisors of Poweshiek 
County, I.owa, to be permitted to construct a 6-inch pipe line for the 
transportation af petroleum products across and on certain roads in 
Poweshiek County. 

"Does the board of supervisors of Powe.shiek County, Iowa, have any 
authority to grant a permit for the use of the highway in said county 
to said company?" 

In reply will say that the board of supervisors of a county, and no 
other public body except the legislature itself, has any authority to 
grant a permit for the purposes specified in your letter. Any such per
mit that would be granted would be wholly illegal and void and the 
members of the board of supervisors granting such a permit would, in 
my opinion, be guilty of a conspiracy to do an illegal act. The legisla
ture alone has the right to give authority for any person to use the 
public highway for any other purpose than travel. No legislative author
ity has been given in this state permitting the construction of a pipe line 
upon the highway for the transportation of petroleum products. 

In addition to the fact that it would be unlawful· for anyone to con
struct such a line upon the highway, we have several remedial statutes 
making it an offense for persons without legal authority to dig into, 
construct ditches, or place other obstructions in the public highway. 
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I call your attention in this respect to Chapter 248" of the Code of 
Iowa, 1927, and also to Chapter 583 of the Code. 

ELECTIONS: There is no limitation as to the number of candidates who 
may file for same office. If there is not space enough on the voting 
machine, machine must be abandoned and ballots prepared. 
September 26, 1930. Audritor of State: We beg to acknowledge receipt 

of your letter under date of September 23, 1930, requesting an opinion of 
this department on the following questions: 

"1st. How many independent candidates can file for the same office? 
"2nd. What procedure shall be followed when there is not space enough 

on the voting machines for all the candidates?" 
We find no statute that limits the number of candidates who may file 

as independent candidates. 
Your attention is called to Section 748, Code of Iowa, 1927, which reads 

as follows: 

"The names of all candidates to be voted for in such election precinct, 
except presidential electors, shall be printed on one ballot." 

This is a positive expression of the legislature, and we are of the 
opinion that if the voting machines do not contain sufficient number of 
levers to take care of all the candidates properly nominated then said 
voting machines cannot be used and it would be necessary that the 
ballots be printed. 

ELECTIONS: Vacancies in nominations in the primaries for a township 
office should be filled in accordance with the provisions of Section 614, 
Code. 
September 26, 1930. County Attorney, Newton, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

"At the last primary election a candidate for a township office whose 
name was not printed on the ballot received eight votes. Another candi· 
date for the same office whose name was printed on the ballot received 
three votes. Eight votes would be less than five per cent of the votes 
cast in that township for governor on the party ticket of which said 
candidates are affiliated. 

"Under Section 581 of the Code, did the candidate whose name was 
printed on the ballot but who received only three votes receive the 
nomination?" 

From your statement of facts it would appear that the candidate for 
the township office whose name was printed on the ballot did not receive 
the highest number of votes. Clearly then he was not nominated for 
the office. It would also appear from the statement of facts that the 
candidate whose name was not printed on the ballot did not receive 
five per cent of the votes cast in such township for governor on the party 
ticket with which he was affiliated. You, therefore, have a vacancy in 
the nomination for the township office and said vacancy in nomination 
should be filled in accordance with the provisions of Section 614, Code 
of Iowa, 1927. 

ELECTIONS: A candidate for a political party who has been nominated 
in the primary or by convention may withdraw his name at any time 
before election. 



348 REPO:l.T OF THE ATTORNEY GE~ERAL 

September 26, 1930. secretary of State: We acknowledge receipt of 
your letter requesting an opinion of this department on the following 
question: 

May a candidate of a political party who has been nominated either 
In the primary or by convention withdraw his candidacy? 

We are of the opinion that a candidate of a political party who has 
been nominated either in the primary or by convention may withdraw 
his candidacy at any time before election by notifying the county 
auditor or the Secretary of State, as the case may be, of •his intention and 
request. 

BOARD OF PHARMACY CO:vlMISSIONERS-STOCK TONICS-DRUGS
ITINERANT VENDORS: ( 1) Salesmen who sell stock tonics and 
.remedies and who deliver the same at the time of sale, or in the 
future. ( 2) Those who sell stock tonics or remedies from a wagon 
or other conveyance and who make immediate delivery. (3) Those 
who sell stock tonics or remedies and who ship or deliver the same 
to the purchaser from the vendor's place of business or home. 
September 30, 1930. Board of Pharmacy Examiners: This will acknowl-

edge receipt of your request relative to the sale of stock tonics, which is 
as follows: 

"The pharmacy board would like an opinion as to whether or not a 
person selling 'stock tonic,' as defined under Part 2, Section 3113, of the 
Code, should be classed as an itinerant vendor of drugs, as defined under 
Se·ction 3148." 

In reply we refer you to the provisions of Part 2, of Section 3113 and 
Section 3143, which are as follows: 

" * * * 
"2. 'Stock tonic' shall mean a class of commercial feed such as medi

cated stock or poultry foods, including such preparations as are com
posed wholly of drugs-except liquids-which contain any substance 
claimed to possess medicinal, condimental, or nutritive properties." (Sec
tion 3113, Code of Iowa, 1927.) 

"F'or the purposes of this chapter 'drug' shall include all substances 
· and preparations for internal or external use recognized in the United 
States Pharmacopeia or National Formulary and any substances or mix
ture of substances intended to be used for the cure, mitigation, or pre
vention of diseases of either m'ln or animal." (Section 3143, Code of 
Iowa, 1927.) 

We are of the opinion that a corporation or company selling stock 
tonics or remedies for man or beast through its agents or employees, 
together with the following classes of persons, would become itinerant 
vendors of drugs, as defined in Section 3148 of the Code, which is as 
follows: 

" 'Itinerant vendor of drugs' shall mean anY, person who, by himself, 
agent, or employee goes from place to place, or from house to house, and 
sells, offers or exposes for sale any drug as defined in this chapter." 
and should be required to secure a license under the provisions of Sec-
tion 3149. 

1. Salesmen who sell stock tonics and remedies and who deliver the 
same at the time of order. 

2. Those who sell stock tonics or remedies from a wagon or other 
conveyance and who make immediate delivery. 
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3. Those who sell stock tonics or remedies and who ship or deliver 
the S·ame to the purchaser from the vendor's place of business or home. 

4. Corporations and companies who are making stock tonics or reme· 
dies to be used for the cure, mitigation, or prevention of diseases of 
either man or animal, who have salesmen securing orders, which orders 
are mailed to the home office of the company, and which are accepted by 
the company and the goods shipped from the plant. 

In other words, where a company employs salesmen who do not make 
deliveries at the time of order but only secure orders acceptable at the 
home or local office, then the company should secure a license, but where 
individuals sell and deliver by themselves or their agents to the consumer 
either goods which are owned by them, or which are on consignment, 
then in that event the party making the sale would be liable and should 
secure an itinerant vendor's license. 

ELECTIONS: Where two Republican nominees for Senator have been 
certified from the same ·senatorial district it is the duty of the Secre
tary of State to refuse to certify eithe·r party as the nominee from said 
district. 
October 10, 1930. Secretary of State: I am in receipt of your com

munication of October lOth, in which you request the opinion of this 
department, and in which you state the situation as follows: 

"There have been filed in the office of the Secretary of State two con
vention certificates alleging to be convenUon nominations for Republic::tn 
State Senator in the Fo·rty-fifth Senatorial District of Iowa. One certifies 
Werner Strippel of Vinton to be the nominee of a convention held at 
Belle Plaine on July 8th. The certificate is signed by Louis P. Tobin, 
as chairman, and G. E. Carrier, as secretary, and was filed in this office 
on July 11th. 

"The other certificate certifies that W. J. Breakenridge of Dinsdale, 
Iowa, is the nominee of a convention held at Toledo, Iowa, on the 8th 
day of July. The certificate is signed by Jas. H. Willett, as chairman, 
and Ella C. Taylor, as secretary. This certificate was filed in this office 
on July 9th. 

"On September 25th there was also filed in this office petition certifi
cates signed by the required number of petitioners nominating W. J. 
Breakenridge of Dinsdale, Richard Leo of Tama and Harry White of 
Vinton as independent candidates for the office of Senator in the Forty
fifth senatorial district. 

"We are at this time certifying to the county auditors of Iowa the 
ballot and it is necessary that we have your ruling and instruction as 
to the certification to be made by this office to the county auditors in 
the above case." 

The Forty-fifth Senatorial District of Iowa is composed of the counties 
of Benton and Tama. Under the law this district is entitled to one 
representative in the State Senate. Your statement of the facts shows 
that two nominees of the Republic.an party have been certified from 
that district. The law precludes the nomination of more than one 
person for the office by any party. No machinery has been given you 
by law to determine which, if either, of the two were properly nominated. 
In the absence of a determination by a tribunal of competent jurisdic
tion it is your duty to refuse to certify either party as the nominee for 
State Sell'ator from that district. 

It is, however, your duty to certify the name of each person who has 



350 REPORT OF THE ATTORNEY GENERAL 

filed a petition of nomination as an independent candidate for the 
office of Senator in such district. 

ELECTIONS: 1. A candidate who has been nominated for an office 
of a political party may withdraw his name at any time before the 
election. 2. The county central committee of a political party, in cases 
where it has authority to make a nomination, may file a certificate of 
nomination at any time before the election. 
October 15, 1930. Secretary ot State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tions: 

How many days before the November election may a candidate who 
ha.s been nominated for the office of State Rep·resentative file his with
drawal with the Secretary o.f State? 

How many days before the November election must the county central 
committee file a certificate of nomination for the office of State :Repre
sentative in the office of the Secretary of State? 

With respect to candidates for t>he office of State Rep.resentative who 
have been nominated by a political party we do not find any statute which 
prescribes the time within which such a candidate may withdraw his 
name as a candidate. We are, however, of the opinion that a candidate 
who has been nominated for the offi.ce of State Representa.tive by a 
political party may withdraw his name as a candidate at any time before 
the election. 

As to candidates who have been nominated by a non-political party 
organization in accordance with the provisions of Chapter 37-a1, Code 
of 1927, or who has been nominated by petition in accordance with the 
provisions of Chapter 37-a2, Code of 1927, withdrawals may be made only 
in accordance with the provisions of Section 655-a9, Code of 1927. 

We do not find any statute which would fix the time within which a 
county central committee must file a certificate of nomination for the 
office ·of State Representative, the only requirement being that when a 
nomination is made by a county central committee said committee must 
forthwith certify the nomination to the proper office, Secretary of State, 
county auditor, as the case may be. 

We are, therefore, of the opinion that a county central committee may 
file a certificate of nomination with the Secretary of State or the county 
auditor, as the case may be, at any time before the election. Sections 
776-780, inclusive, Code of 1927, bear this out. 

TAXATION: Where taxes have been suspended by the board of super
visors a subsequent purchaser is liable for suspended taxes together 
with 6% interest from the date of suspension, without penalty. 
October 15, 1930. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tion: 

"A certain town property was sold for taxes of 1923, and the certificate 
holder has now secured a deed for said property. After said certificate 
was made, the taxes were suspended for the years 1924-1925 and 1927. 
Now that the property has passed into other hands, are the taxes so 
suspended due and collectible together with 6% interest from the date of 
suspension even though the purchaser of tax sale certificate was not aware 
the taxes had been suspended for those years?" 
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You are referred to Sections 6950, 6951 and 6952 of the Code of Iowa, 
1927. We are of the opinion that under these sections if the taxes were 
only suspended and not remitted that a subsequent purchaser from the 
petitioner, either by tax sale or by direct purchase, would be liable for 
and must pay such suspended taxes together with 6% interest per 
annum from the date of such suspension but without penalty. 

BANKS AND BANKING: In arriving at the assessable value of the 
capital stock of a bank, in the case where a bank has charged off part 
of its real estate, the bank may only deduct as real estate the value 
as shown by its book investej in real estate less the amount charged off. 
October 15, 1930. County Attorney, Cherokee, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

"In arriving at the assessable value of the capital stock of a bank, is 
it permissible for the bank to deduct a greater amount, as real estate, 
than the amount at which the real estate is carried on the books of 
the bank?" 

We have some instances where the bank has charged off part of its 
real estate placing the charge-off in the profit and loss account and the 
bank in submitting its statement to the auditor for the purpose of arriv
ing at the value of the capital stock has in its capital structure used the 
value of the real estate as shown on its books and then in making the 
deduction of real estate has deducted this amount plus the charge-off. 

Section 7002, Code of Iowa, 1927, provides in part as follows: 

"In arriving at the total value of the shares of stock of such corpora
tions the amount of their capital actually invested in real estate owned 
by them * * * * * * shall be deducted from the real value of such 
shares. * * * * *" 

Our Supreme Court has held in connection wibh the construction of 
this section that banks are permitted to deduct from their capital 
structure or the real value of the shares the amount which the bank 
has actually invested in real estate. Where the bank has made a charge
off on ibs real estwte and placed the amount charged off in the profit 
and loss account said amount is dropped as an admitted asset and then 
carried as a non-admitted asset. 

When the charge-off is made the bank has deducted that amount from 
the real value of Its shares. In other words, from the capital struc
ture, and were the bank permitted io carry in its cap-ital structure 
only the value of the real estate as shown by its books and then per
mitted to deduct that amount plus the charge-off the bank would be then 
deducting from the real value of its capital structure the amount 
charged off twice. 

The statute did not contemplate this, and we are of the opinion that 
where a bank has charged' off part of its real estate that it may then 
only carry in its capital structure the value of the real estate as shown 
and carried on Its books, and may only deduct from the real value of its 
shares the same amount. It cannot deduct the amount carried on its 
books as the value of the real estate plus the amount charged off. 

ROADS AND HIGHWAYS: The county board of supervisors cannot 
expend that part of the secondary road construction fund set aside for 
use on the local county roads until the board of approval has approved 
the local county road construction program, but it may expend that 
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part of the secondary road maintenance fund set apart for use on local 
county roads without the approval of the board of approval. 
October 15, 1930. County Attorney, Sigourney, Iou;a: We beg to ac

knowledge receipt of your letter under date of September 12, 1930, re
questing an opinion of this department on the following questions: 

Can the board of supervisors improve the local county roads by con
struction work without complying with the conditions of Sections 25-35. 
inclusive, Chapter 20, Acts of the Forty-third General Assembly? 

Can the board of supervisors expend any of the secondary road main
tenance fund which has been set aside for use on local county roads 
for the maintenance of said roads without having first had the construc
tion program for the local county roads approved by the board of aJJ
proval? 

We are of the opinion that the board of supervisors cannot spend any 
part of the secondary road funds set aside for construction work on 
local county roads until the board of approval has approved and adopted 
the program for local county roads. 

We are, however, of the opinion that that part of the secondary road 
maintenance fund which has been set aside for use on local county roads 
may be used for maintenance purposes on l0cal county roads whether or 
no the board of approval has passed upon the construction program. The 
construction program which the board of approval, so far as local county 
roads are concerned, has nothing to do with the maintenance of the 
local county roads but only with the construction program so far as it 
applies to said roads. 

TAXATION: In a city or town which has adopted the consolidated tax 
levy and has passed an appropriation ordinance it is not necessary to 
secure the approval of the Budget Director fm a trans-fer of a part of 
one of the appropriated funds to another use within the same fund. 
October 15, 1930. Director of the Budget: We acknowledge receipt of 

your letter requesting and asking for an opinion of this department on 
the following question: 

The City of Des Moines has adopted the consolidated tax levy plan and 
adopts each year an appropriation ordinance in pursuance of Section 6217, 
Code of Iowa 1927, as amended. By this appro,p•riation ordinance the con
solidat'M levy is divided into the following four funds: to the improve
ment fund; the sewer fund; the grading fund, and the general fund. 
Each fund is then divided up and set aside for various purposes for which 
the particular fund may be used. 

The question has arisen as to whether or not it is necessary to secure 
the approval of the Budget Director in the event the City of Des Moines 
desires to transfer a part of one of the appropriated funds to another use 
within that fund. 

We are of the opinion that such a transfer is not a transfer within the 
meaning and as contemplated by the budget law, and that it is not 
necessary to secure the ap,proval of the Budget Director. 

TAXATION: The owner of property which has been partially destroyed 
by fire is the only one who may make application for remission of taxes 
under Section 7237, Code of Iowa 1927. 
October 15, 1930. County Attorney, Estherville, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 
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A dwelling mortgaged and insured belonging to "A" was partly burned 
in March, 1929. In April, 1929, "A" conveyed by warranty deed including 
the salvage said premises to "B". The proceeds from the insurance and 
from the sale went to the lien holders. "B" salvaged some lumber and 
material and in the fall of 1929 commenced the erection of another dwell
ing on the premises and had the same completed by February 1, 1930. 
Later "B" made application to the board of -supervisors for remission, in 
part, of taxes for the year 1929, under Code Section 7237. Can the board 
of supervisors give consideration to this application of "B". or is it ob
jectionable because of the fact that "B" was not the owner of the premises 
at the time of the fire? 

We are of the opinion that the provisions of Section 7237 apply only 
to applications made by the owner of the property who has suffered a 
loss by fire, tornado, or otherwise, which loss was not covered by insur
ance, and that a purchaser of the premises and the damaged building, 
after the fire, would have no right to any remission of taxes for the ye:1r 
1929, under the provisions of Section 7237. The privilege granted by 
Section 7237 is personal to the owner of the premises who suffers the 
loss, and is not available to subsequent purchasers. 

WORKMEN'S COMPENSATION - CITIES AND TOWNS-'MARSHAL: 
See Opinion. (Section 1422, Code of 1927). 
October 15, 1930. County Attorney, Grundy Center, Iowa: We acknowl

edge receipt of your letter requesting an opinion of this department on 
the following questions: 

The town marshal of Grundy Center was called upon by the sheriff to 
assist in making an arrest. The car in which the town marshal was rid
ing went into the ditch and the marshal was injured. Does liability for 
such injury rest with the county, state, or sheriff? 

For answer to your question you are referred to Section 1422 of the 
Code of Iowa, 1927. It would appear from this section that the town 
marshal is protected under the compensation law, and that the claim 
should be filed with the Industrial Commissioner of the State of Iowa. 

ROADS AND HIGHWAYS: It is not necessary to comply with the pro
visions of Section 363, Code of 1927, when funding bonds are issued 
to take up county road bonds. 
October 15, 1930. County Attorney, Newton, Iowa: We acknowledge 

receipt of your recent request for an opinion of this department on the 
following question: 

In 1928 Jasper County issued county road bonds in the sum of $100,-
000.00, in accordance with the provisions of Chapter 242, Code of Iowa 
1927. These bonds carried 4%% interest and were callable at the option 
of the county. On account of the favorable condition of the bond market 
the county board of supervisors recently proceeded to fund these bonds 
and issue refunding bonds in accordance with the provisions of Chapter 
262. The original issue of $100,000.00 was called for November 1st and 
the new issue of refunding bonds was sold to bear interest at the rate 
of 41,4% with a premium. 

The question has arisen with respect to the right of a county to issue 
funding bonds to take up an issue of county road bonds which were is
sued pursuant to the authority granted in Chapter 242, Code of Iowa 
1927, without complying with the provisions of Section 363, Code of Iowa 
1927, that is, are the provisions of Section 363, Code of 1927, applicable 
to a funding bond issue such as was made in the present instance? 

Your attention is called to Chapter 266, particularly Section 5275·, Code 
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of Iowa, 1927. Clearly the funding bond issue was within the authority 
granted in said section and said chapter. 

Your attention is next called to Section 4771, Code of Iowa, 1927. It 
will be seen from reading this section that all of the provisions of the 
law with reference to the voting, issuance, and sale of primary road 
bonds are made applicable to county road bonds. 

You are also referred to Section 4753-a14, Code of Iowa, 1927. This 
section is contained in Chapter 241-b1 which has reference to the financ
ing of primary roads. Said section, so far as is material to the question, 
provides in part as follows: 

" * * * The board of supervisors may refund at any time at a less 
rate of interest primary road bonds upon which payment has become op
tional or unmatured primary road bonds with the consent of the owner. 
* * *" 

It would, therefore, appear that when county road bonds are issued in 
accordance with the provisions of Chapter 242 that said bonds are issued 
with the specific authority granted that they may be refunded at any 
time at less rate of interest. 

Section 363, Code of Iowa, 1927, provides as follows: 

"Issuance of bonds-notice. Before any municipality shall institute 
proceedings for the issuance of any bonds or other evidence of indebted
ness, excepting such bonds or other evidence of indebtedness as have 
been authorized by a vote of the people of such municipality, and except 
such bonds or obligations as it may be by law compelled to issue, a 
notice of such action, including a statement of the amount and purpose 
of said bonds or other evidence of indebtedness shall be published at 
least once in a newspaper of general circulation within such municipality 
at least ten days before the meeting at which it is proposed to issue such 
bonds." 

It will be noted from reading the above section that bonds· or evidence 
of indebtedness which have been authorized by a vote of the people of 
the municipality (in this case the county) are specifically excepted from 
the provisions thereof. It will also be noted from examining Section 
363 that said section has only application to an original issue of bonds 
and does not have any application to Issuance of funding or refunding 
bonds which may be issued to take up an original issue which is already 
outstanding. 

In this case the original indebtedness was authorized by a vote of the 
people and the county road bonds were issued pursuant to the authority 
granted by the people- of Ja;sper County. The issuance of funding or re
funding bonds does not create any new indebtedness nor does it place 
any additional burden upon the taxpayers of Jasper County. In fact the 
issuance of said funding bonds reduces the burden upon the taxpayers. 

We are, therefore, of the opinion that where a county has issued county 
road bonds in accordance with the provisions of Chapter 242, Code of 
Iowa, 1927, and desires to fund the same by issuing refunding bonds that 
they may do so without complying with the provisions of Section 363, 
Code of Iowa, 1927, for the reason that said section has no application 
to bonds Issued in accordance with the provisions of Chapter 266, Code 
of Iowa, 1927. 



IMPORTANT OPINIONS 355 

CITIES AND TOWNS-MUNICIPALITIES: City councils do not have 
the power or authority, under the statutes of this state, to pass an or
dinance requiring traffic within said city or town to make an inside 
left turn at intersections instead of passing to the right of and beyond 
the center of the same before making a turn; this because of Sections 
4992-5033, Code of Iowa, 1927. 
October 15, 1930. Auditor of State: Pursuant to your request we are 

submitting to you herewith the opinion of this department on the 
following question: 

Do city councils have the power and authority to pass an ordinance 
requiring traffic within said city or town to make an inside left turn at 
intersections instead of passing to the right of and beyond the center of 
the intersection before making the turn? 

we refer you to Sections 4992 and 5033 of the Code of Iowa, 1927. We 
are of the opinion that an ordinance requiring traffic to make an inside 
left turn would be contrary to and in conflict with Sections 4992 and 5033 
of the Code of Iowa, 1927, and that cities and towns are not authorized to 
make such an ordinance. 

COUNTY OFFICERS-CLERK-T·RUST FUNDS: See Opinion. (Sec
tions 12778-1~783, 1278'4, Section 11007, Paragraph 4, Code of 1927). 
October 15, 1930. Auditor of State: We acknowledge receipt of your 

letter requesting an opinion of this department on the following ques
tion: 

On February 6, 1924, the executor of the Oken E'state received an order 
of court directing him to pay to the clerk of the district court of O'Brien 
County, Iowa, funds in his ha.nds for whom no claimant appeared. On 
February 6, 1924, a certificate of deposit was issued by the Bank of Paul
lina for the sum of $800. This certificate was delivered to the clerk 
of the district court and entered on the clerk's cash book, November 10, 
1926, as a cash receipt. This before the certificate was deposited or cred
ited by the bank to the account of the clerk. On the same date the clerk 
paid out of funds in his hands to an heir of the estate the sum of $400.00. 
This $400.00 was paid out of funds held by the clerk in trust, and before 
the $800.00 certificate of deposit for collection, but before collection was 
effected the Bank of Paullina, upon which the same was drawn, closed 
its doors and went into the hands of the receiver. On January 1, 1927, 
the clerk who handled this matter retired from office and turned the 
uncollected certificate of deposit over to the new clerk. 

As it now stands on the records of the clerk's office, the trust funds 
of the clerk are short the amount of the certificate of deposit, to wit, 
$800.00, because of the fact that said certificate was credited on the books 
as a cash receipt and said funds are also short the sum of $400.00 which 
was paid out of trust funds, and was paid on the theory that the $800.00 
certificate would be cashed and said fund re-imbursed by that amount. 
The clerk is, therefore, short the $800.00 plus the $400.00 or $1,200.00. 

The question has arisen as to how this shortage should be taken care of. 
Is there any liability on the part of the former clerk for the wrongful 
payment of the $400.00? If so, has the statute of limitations run against 
said claim? In the event your answer is that the statute of limitations 
has run, what should be done to clear up the matter? 

The clerk of the district court received the $800.00 certificate of deposit 
of the Oken Estate pursuant to and in accordance with Sections 12778-
12783, inclusive, Code of Iowa, 1927. By these sections he holds all of 
such funds as clerk of the district court. 

Section 12783, Code of Iowa, 1927, provides specifically that the clerk 
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shall be liable upon his bond for all such funds, monies, or securities 
and requires him to make a report to the board of supervisors at their 
January and at their June meetings. 

Section 12784, Code of Iowa, 1927, provides and requires that the clerk 
shall turn over to the county treasurer each six months all of such funds 
which have not been paid out to rightful claimants. These funds, while 
in the hands of the clerk, are held by him for the benefit of the claim
ants thereto. He is required to account for said funds in the same man
ner as he is required to account for other funds coming into his hands. 
In the event he should misappropriate or wrongfully disburse any of 
said funds he and his bondsmen would be liable for the same, and any 
claimant or the county might sue the clerk and his bondsmen for any 
misappropriation or wrongful expenditure and recover therefor. 

It is the general rule, however, that a municipality is not liable for 
the negligence or wrongful acts of its officers. Therefore, In this case, 
when the clerk paid out the $400.00 before he had received the cash upon 
the C. D. he did a wrongful and negligent act for which the county could 
not be held liable. 

Paragraph 4, Section 11007, Code of Iowa, 1927, fixes the statute of 
limitations at three years for actions against public officials. We refer 
you to State vs. Dyer, 17 Iowa, 223; State vs. Henderson, 40 Iowa, 242; 
Polk County vs. Roe, 164 Iowa, 302. 

Under Section 12784, Code of Iowa, 1927, the clerk at the end of six 
months from the receipt of the funds involved in this case is required 
to turn over the same to the county treasurer, and if the clerk failed 
to turn over to the treasurer all· of such funds received by him which 
he had not paid out during the six months this would be a wrongful 
act on his part and an action could be maintained against him and his 
bondsmen. The new clerk did not receive the misappropriated funds 
and, therefore, could not be required to account for the same; he only 
must account for such funds as he received. There would, therefore, be 
no liability on the part of the present clerk for the funds which were 
wrongfully paid out. 

The entry by the former clerk of the $800.00 certificate of deposit as a 
cash receipt was erroneous and the books of the clerk should, therefore, 
now be corrected so that this receipt of $800.00 will not be carried as a 
cash item. The statute of limitations having run as against the former 
clerk and his bondsmen any claim to any of the funds which were wrong
fully paid out by the former clerk would be barred and no claimant could 
recover therefor. 

INSANE-SUPPORT: A parent of one who has been committed to an 
Insane hospital of this State, whether such incompetent Is a minor or 
not, is liable for the support of such incompetent in such Institution 
where the incompetent does not have means of his own. 
October 15, 1930. Board of Control: We beg to acknowledge receipt 

of your letter under date of September 29, 1930, requesting an opinion 
of this department on the following question: 

"Is a parent, who Is financially able, bound by law to pay the cost of 
care and keep at a State Institution for the Insane, of a son or daughter, 
who has arrived at his or her majority?" 
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You are referred to Section 3595, Code of 1927, which reads as follows: 

"Personal liability. Insane persons and persons legally liable for their 
support shall remain liable for the support of such insane. The county 
auditor, subject to the direction of the board of supervisors, shall enforce 
the obligation herein created as to all sums advanced by the county." 

You are also referred to Sections 5297-5302, inclusive, Code of Iowa, 
1927. 

We are of the opinion that under the above sections cited that a 
parent of one who has been committed to an insane hospital of this state, 
whether such incompetent is a minor or of age, is liable for the support 
of such incompetent in cases where the incompetent does not have 
means out of which his support may be paid. 

ELECTIONS: Where someone was voted for on the ticket in the primary 
the convention may make a nomination and is not limited to nominate 
the person whose name was written in. 
October 15·, 1930. County Attorney, Bedford, Iowa: We acknowledgQ 

receipt of your .letter requesting an opinion of thi.s department on the 
following question: 

The democratic party had no candidate for either sheriff or auditor 
of this county on the ballot in our primary election, but for each office 
two or three names were written in and votes cast for them. The Demo
cratic county convention then made a nomination for the office of sheriff 
and for the office of county auditor. 

Since 'the Democratic county convention the nominee for auditor with
drew her nomination and the Democratic party central committee made 
a nomination to fill the vacancy. 

You are referred to the case of Zellmer vs. Smith. 221 N. W. 220; 206 
Iowa, 725. It will be seen from reading this case that where anyone is 
voted for on a ticket in the primary but who does not receive the re
quired percentage the county convention has the right to make a nomina
tion for such office. 

We are enclosing herewith copy of an opinion rendered by this depart
ment of the Honorable. Ed M. Smith, Secretary of State, under date of 
September 26, 1930, which holds that a candidate has the right to with
draw, so the withdrawal of the nominee made by the county convention 
was proper and we are of the opinion that the Democratic pa.rty central 
committee has the power and authority under the statute to fill this 
vacancy in nomination. 

You are also advised that if someone was voted for in the primary 
on the ticket that the convention is not then confined to make a nomina
tion of the person whose name was written in and who was voted for 
but may nominate anyone they desire. 

ELECTIONS: Candidate for office may be either judge or clerk at the 
election. Sections 730, 731, 732, Code of Iowa, 1927. 
October 16, 1930. County Attorney, Marshalltou;n, Iowa: Yours of 

October 7, 1930, wherein you ask-
"Can a candidate for a county office at the general election be either 

a judge or clerk at the election?" 
is at hand. 
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Section 730 of the 1927 Code sets forth some qualifications with regard 
to judges and clerks. 

Section 731 provides that councilmen in cities and towns shall be 
judges. 

Section 732 provides that the trustees of the township shall be judges 
of election. 

When passing these sections the legislature must necessarily have had 
in mind that the various officials named above would in many cases be 
candidates for re-election. 

The qualifications of clerks and judges not required by statute need 
not be possessed. Farleigh vs. Reedy, 165 Ky., 78"2. The fact that a 
person is a candidate at the election does not disqualify him from acting 
as an election officer unless it is so provided by statute. Oomomnwealth 
vs. Whitlock, 12 Pa. Dist., 791; State vs. Green, 87 Vt., 515. 

In no place does our code disqualify a candidate from being an official 
at an election. In fact, intention to the contrary is shown in the code 
sections cited above. 

We are, therefore, Of the opinion that a candidate for county office at 
the general election may be either a judge or clerk at the election. 

ELECTIONS: The provisions of Section 655-a14, Paragraph 2, Code of 
1927, are mandatory and the certificate of nomination must be filed 
with the county auditor not less than thirty days prior to the general 
election. 
October 17, 1930. County Attorney, Mt. Ayr, Iowa: We acknowledge 

receipt of your letter requesting the opinion of this department on the 
following question: 

The petition of an independent candidate for the office of county at
torney was filed with the county auditor of this county on the 6th day 
of October, 1930. Said petition was circulated on the same date as it 
was filed, to-wit: Monday, October 6th. Section 6·55-al4, Paragraph 2, 
Code of 1927, provides for the filing of certificates of nomination not less 
than thirty days before the general election. The petition filed on the 
6th of October would only be filed twenty-nine days before the general 
election. The candidate filing the petition contends that Sunday being 
the thirtieth day before the general election that his time for filing was 
extended to the sixth. 

The question is, should the county auditor have this candidate's name 
printed on the ballot as an independent candidate for the office of county 
attorney or was said petition filed too late? 

The time of filing the certificates of nomination, petitions in the instant 
case, as fixed by Section 655-a14, Code of 1927, is mandatory and the time 
fixed in Paragraph 2 of said section as applicable to the office of county 
attorney is thirty days before the general election. The fact the thirtieth 
day before the election happened to fall on Sunday would not, in our 
opinion, extend the time for filing and we are, therefore, of the opinion 
that the county auditor should not have the candidate's name printed 
upon the ballot for the general election to be held November 4, 1930, as 
said petition for nomination should have been filed on Saturday, Octo
ber ·4th. 

ELECTIONS: County convention of a party cannot nominate a candidate 
to fill vacancies in nomination from a supervisoral district or subdi
vision of a county. 
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October 20, 1930. Auditor of State: You have requested the opinion 
of this department upon the following proposition: 

"In the primary election held in June, 1930, a certain candidate was 
not on the ballot for county supervisor, for a certain district, but was 
upon a separate ballot and received two votes, later this same candidate 
wa,s certified to the county auditor as being nominated by the Polk County 
Democratic convention a;s a candidate for the same office which he re
ceived the two votes for in the primary election. 

"The question is shall the county auditor place the above candidate's 
name on the ballot?" 

It is evident from the statement of facts submitted, that the "candi
date" for supervisor from the supervisoral district involved, which is a 
sub-division of the county, was not nominated in the primary election. 
There was, therefore, no nomination made in the pr\mary. There is no 
provision in the law authorizing the De•mocra.tic county oonvention of 
Polk County to nominate a candidarte for this sub-division of the county. 
The county convention has power to nominate candidates for an office 
"to be filled by the voters of the county." The only way that a nomina
tion could be made for a vacancy in a nomination in a supervisoral 
district is under the provisions of Section 614 of the Code wherein it 
is provided that such vacancies "shall be filled by the members of the 
party committee for the county from such subdivision." 

Therefore, it is the opinion of this department that the nomination 
for supervisor for a supervisoral district made by the Poik Oounty Demo
cratic convention is not a valid nomination and that the name of the 
person so nominated should not be placed upon the ballot. 

ELECTIONS: A petition for nomination, under and in accordance with 
Chapter 37-a2, Code of 1927, must be filed for a county office not less 
than 30 days before the general election; and if when it is filed it is 
incomplete but the error is corrected not less than 30 days before the 
general election said petition is sufficient. 
October 20, 1930. County Attorney, Pocahontas, Iowa: We acknowl

edge receipt of your letter requesting the opinions of this department 
on the following question: 

A candidate on the independent ticket for the office of county clerk 
filed his petition with the county auditor of this county before closing 
time on October 4, 1930. The necessary affidavit which must accompany 
the petition was not signed at the time of filing. Later on the same day 
at 9:45 P. M. he found the deputy auditor and went to the office of the 
county auditor and had the affidavit properly signed and acknowledged. 

Would the fact that the affidavit was signed after closing hours on 
October 4th make the filing of said petition of nomination illegal? 

W"re are of the opinion that if the petition contained the proper number 
of signatures and the required affidavits and was in the form provided 
for by the statute that it would not make any difference whether the 
affidavit was signed before or after closing hours. The only require
ment being that such petition in proper form be filed not less than thirty 
days before the general election. 

ELECTIONS: Where nomination certificate is regular upon its face and 
is filed within the proper time and with the county auditor, the auditor 
has no authority to question its validity; the legality and sufficiency 
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of such a certificate can only be raised by objections filed and deter
mined by the proper tribunal. 
October 21, 1930. County Att01·ney, Rock Rapids, Iowa: We acknowl· 

edge receipt of a letter from your county auditor requesting the opinion 
of this department on the following question: 

He enclosed a copy of a certificate of nomination filed by the purported 
chairman and secretary of the Democratic county convention of Lyon 
County. The question raised by your county auditor is, as to whether or 
not he must accept the certificate of nomination. In other words, is suc11 
certificate sufficient under the laws of this state? 

We are of the opinion that the certificate as filed would appear upon 
its face to be regular, and that the county auditor does not have power 
or authority to question the authority of the signors of said certificate. 
This question would only be raised by the filing of objections in the 
proper manner. 

The certificate itself shows upon its face that each of the nominees 
were voted for in the primary election. If this be true, under the decision 
in the case of Zellme1· vs. Smith, 221 N. W., 220; 206 Iowa, 725, the 
democratic county convention would. have the power to make a nomina
tion. 

INTOXICATING LIQUOR-DRUGGISTS-COUNTY AUDITOR: Drug
gist required to file form 1455-a with county auditor unless the federal 
law provides for discontinuance--federal department ruling not suffi
cient to exempt filing. 
October 21, 1930. County Attorney, Waterloo, Iowa: This will ac

knowledge receipt of your letter of September 23, 1930, wherein you 
submit the following question: 

"Heretofore this druggist has been filing with the auditor federal form 
known as No. 1455-a. He has now received notice from the federal pro
hibition department to the effect that this form is no longer required by 
the federal government. This druggist asks therefore that under such 
circumstances, is it necessary to file said federal form No. 1455-a under 
Section 2159 of the Code of 1927. 

"It would seem to me very clear that inasmuch as this form is not now 
required by the federal people, it need not be filed under said section." 

It is the opinion of this department that if the requirement stated in 
your letter were discontinued by law, then it would not be necessary 
to file the blank mentioned; however, If this were discontinued by a 
ruling of the federal department, then In that event the druggist would 
still be required under our statute to file form No. 1455-a. 

MUNICIPAL COURT-DISTRICT COURT-TRANSCRIPTED CASES
COSTS: All feelil due municipal_court in transcripted cases should, when 
paid, be returned to clerk of municipal court. 
October 21, 1930. Auditor of State: This will acknowledge receipt of 

your request of October 13, 1930, which is as follows: 

"In the event of a transcripted case, civil or criminal, from the munic
ipal court to the district court, are the municipal court fees for all trans
cripted cases payable back into the court of original filing and trial upon 
payment of all costs to the clerk of the district court?" 

In reply we would say that the municipal court fees on all transcripted 
cases, both civil and criminal, should be paid to the clerk of the municl-
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pal court by the clerk o! the district court when payment is made to the 
clerk of the district court, so as to enable the clerk of the municipal 
court to distribute them as provided by the statute. 

TAXES-COUNTY AUDITOR: City water bills not to be spread on tax 
book by county auditor. 
October 21, 1930. County Attorney, Boone, Iowa: This will acknowl

edge receipt of your request of August 14th, which is as follows: 

"Will your office kindly furnish me with an opinion as to whether or 
not a city has the right to certify water bills to the county auditor to be 
spread on the tax books?" 

In reply we would say that, in view of the fact that a water bill 
owed the city by an individual resident is not a tax but purely an 
qbligation owed the city, we are of the opinion that the county auditor 
would not be required to spread the same upon his tax books. 

COUNTY AUDITOR-TAXATION: Under the provisions of Chapter 205, 
Acts Forty-third General Assembly, the State Board of Assessment and 
Review has the powe1r and authority to specify and designate the 
forms to be used by the assessors of the various townships and it is 
mandatory that such forms be used. 
October 21, 1930. County Attorney, Manchester, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

The State Board of Assessment and Review has furnished to the county 
auditor of this county certain forms for use by the assessors of the· 
various townships of this county. The board of supervisors has decided 
that these forms are not satisfactory for use in this county, and the 
question has arisen as to whether or not it is mandatory upon the auditor 
and the board of supervisor's to use the forms prescribed by the State 
Board of Assessment and Re·view. 

You are referred to Section 17, Paragraph 2, Chapter 205, Acts of the 
Forty-third General Assembly. You are also referred to Sections 18 
and 20 of the same chapter. 

We are of the opinion that under these sections the State Board of 
Asse•ssment and Review is granted full power to pr61Scribe and promul
gate such forms as it may deem necessary, and that It is mandatory 
upon the board of supervisors and all other officers who have any duties 
to perform with respect to the levy and assessment of taxes to use and 
adopt the forms vresctibed by order of the State Board of Assessment and 
Review. 

FISH AND •GtAME': The statute does not require that a dealer who ships 
furs of the one who kills, traps, or ensnares the same, shall secure 
permit tags. 
October 21, 1930. County Attorney, Dubuque, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following question: 

"A" trapped certain fur-bearing animals during the open season and 
took the pelts to "B" who was engaged in the fur business. "B" shipped 
the pelts and had them tanned outside of the state and then made a 
garment for "A." 

Section 3, Chapter 58, Acts of the Forty-third General Assembly, re
quires any person who hafl trapped, klllefl, or emmnrefl nny of the 
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animals named in the chapter to secure special permit tags if he desires 
to ship said furs out of the state. 

The question has arisen as to whether or not "B," who is in the fur 
business, was guilty of the violation of any of the provisions of Chapter 
58, Acts of the Forty-third General Assembly, when he shipped "A's" 
furs out of the state to have them tanned. 

We are of the opinion that "B" was not guilty of any violation by 
reason of the fact that he shipped the furs out of the state for tanning. 
The statute places the duty upon the person who has trapped, killed, 
or ensnared and there 'is no duty placed upon the fur dealer except 
as is required in Section 4, of said chapter. 

FISH AND GAME: The holder of a license issued prior to July 4, 1929, 
must comply with the provisions of Section 3, Chapter 58, Acts Forty
third General Assembly, and thus secure permit tags for shipping. 
October 21, 1930. County Attorney, Osage, Iowa: We are in receipt of 

a letter from your county recorder requesting an opinion of this depart
ment on the following question: 

A resident of this state and of this county secured a resident hunt
ing and fishing license prior to July 4, 1929. He trapped some fur-bearing 
animals and shipped the pelts outside of the state without securing ship
ping tags as provided for in Section 3, Chapter 58, Acts of the Forty
third General Assembly. The question which has arisen is whether or 
not since said resident was trapping under a license issued prior to 
July 4, 1929, the effective date of Chapter 58", Acts of the Forty-third 
General Assembly, it was necessary for him to secure the special permit 
tag provided for in Section 3, Chapter 58, Acts of the Forty-third General 
Assembly? 

Enclosed herewith you will find copy of an opinion rendered by this 
department under dart:e of May 21, 1929, to W. E. Albert, State Game 
Warden; and also copy of opinion rendered under date of October 29, 
1929, to Paul Smith, County Attorney, Independence, Iowa, which hold 
that the holder of a license issued prior to July 4, 1929, has the right 
to hunt and fish under said license; that it is not necessary for him 
to purchase a new license until March, 1930. 

You are also advised that we are of the opinion that a person who 
holds a license issued prior to July 4th, 1929, must, when he desires to 
ship the pelts for fur-bearing animals outside the state, secure special 
permit tags as provided for in Section 3, Chapter 58, Acts of the Forty
third 1G~meral Assembly. 

TRAILERS-MOTOR VEHICLE: Trailers weighing less than 1,000 lbs. 
but· having a loading capacity of over 1,000 lbs. are subject to the 
imposition of a license fee. 
October 21, 1930. County Attorney, Bloomfield, Iowa: We acknowledge 

receipt of your request for an opinion of this department on the following 
question: 

Section 10, Chapter 122, Acts of the Forty-third General Assembly, 
in part provides as follows: " 'Trailers weighing less than one thousand 
pounds, or with a loading capacity of less than one thousand pounds, 
shall not be subject to a license fee. * * * " 

The question has arisen as to the construction of said part of this 
section. Whether or not a trailer which weighs less than one thousand 
pounds but has a capacity of over one thousand pounds is subject to a 
license. 
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We are of the opinion that "or" as used in that part of Section 10, 
above set out, is a conjunctive "or" and not the disjunctive "or," and 
that a trailer which weighs less than one thousand pounds but which has 
a capacity of one thousand pounds or more is subject to a license fee. 

FISH AND GAME: Seines or nets which have a mesh of less than 2% 
inches are subject to seizure under the provisions of Section 1715, Code 
of 1927. 
October 28, 1930. State Game Warden: We acknowledge receipt of 

your letter requesting an opinion of this department on the following 
question: 

Where the deputy game warden or an assistant, the sheriff, constable 
or a police officer of the state, finds a seine which has less than a 21h-inch 
mesh and which is being used or is in possession or kept or maintained 
for the purpose of catching, taking, etc., fish contrary to the provisions 
of Chapter 86, as amended, Code of 1927, may they, with or without 
warrant, seize and destroy said net? 

You are referred to Sections 1715 and 1748, Code of Iowa, 1927. Under 
Section 1715 the State Game Warden, his deputy or assistants, s'h.eriffs, 
constables and police officers of the state, are given authority without 
warrant or process to take and seize any seine or net which is being 
used or is in possession or kept or maintained for the purpose of receiving 
and taking fish from the waters of the state contrary to the provisions 
of Chapter 86, Code of 1927. 

Section 1748 provides that no license shall be issued for the use of any 
seine or net having less than 21,6-inch mesh unless said seine or net was 
possessed and licensed prior to March 1, 1924. 

We are, therefore, of the opinion that where the State Game Warden, 
his assistants or deputy, a sheriff, constable, or other police officer, finds 
a net or seine which has less than a 2%-inch mesh and which was not 
licensed prior to March 1, 1924, that they may seize the same in accord
ance with the provisions of Section 1715, Code of Iowa, 1927. 

ELECTIONS: Where no nomination was made in the primary for the 
office of township trustee the members of the party central committee 
from said township do not have any authority to make a nomination as 
there is no vacancy in nomination or vacancy in office which would 
authorize them to do so. Where a candidate has been nominated for 
the office of township trustee in the primary but disqualifies himself by 
removing from the township, the only way to remove his name from 
the ballot would be by making objections. 
October 30, 1930. county Attorney. Waukon, Iowa: We acknowledge 

receipt of your letter requesting an opinion of this department on the 
following questions: 

1. In a number of townships there were no nominations in 
primary for township trustee on one of the party tickets. 
members of the party committee in these townships fill the 
ticket? 

the June 
Can the 
township 

2. Is there any time limit on filing petition of nomination as pro
vided for in Chapter 37-a2, Code of Iowa, 1927? 

3. We have a case where a township trustee was nominated in the 
primary but since the primary said nominee has changed his residence 
by moving out of the township; his name appears on the ballot which has 
been printed, and the question has arisen as to whether or not his name 
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sh01ild be stricken from the ballot. Can the eligibility of the candidate 
be questioned by filing objections with the county auditor? 

You are referred to Sections 581 and 614, Code of Iowa, 1927. We are 
of the opinion that under these sections the members of the party cen
tral committee for a subdivision of a county, composed of the township, 
do not have any authority to make a nomination for an elective office in 
said subdivision where no nomination was made in the primaries. It 
will be noted that under Section 614 the authority granted is to fill 
vacancies in nominations made at the primary and nominations :>cca
sioned by vacancy in offices. 

You are also advised that the members of the party central committee 
for a subdivision of a county, composed of a township, are given authority 
under Section 614 to make nominations to fill vacancies in office. The 
only vacancy in office which the members of the party central committee 
from a subdivision of a county, composed of a township, are authorized 
to fill would be one occasioned by the death of the present incumbent 
or by resignation or other disqualification which has occurred since 
the primaries. 

For answer to your question number two, you are referred tc Section 
655-a20, Chapter 37-a2, Code of Iowa, 1927. It will be noted from reading 
this section that all of the provisions of Chapter 37-a1 are made applica
ble. This being true Section 655-a14, Chapter 37-a1, Code of Iowa, 1927, 
would govern as to the time within which nomination petitions must 
be filed. 

You are advised that the only way that the question of the legal 
sufficiency of a certificate of nomination or the eligibility of a candi
date may be taken advantage of is by the filing of objections to the 
same. These objections must be filed with the county auditor and the 
county auditor, clerk of the district court and the county attorney shall 
eonstitute a board to hear and determine said objections. 

BOARD OF CONSERVATION: Permits for the crossing of navigable 
and nonnavigable but meandered bodies of water may be issued by the 
legislature of the state of Iowa and no other body, board, commission, 
committee or official of the state. 
November 11, 1930. Board of Conse1·vation: We have yours of Novem

ber 7, 1930, in which you ask in brief the following: · 

"May the Board of Conservation grant a permit to a corporation, firm 
or individual permitting such person, corporation or firm to lay a pipe 
line for the transportation of petroleum products across the bed of a 
meandered or navigable stream?" 

Petroleum products necessarily include gas, gasoline, crude oil, kero
sene and other property, the basic material of which is petroleum. 

Section 1799-b1 reads as follows: 

"It shall be the duty of the board to adopt and enforce such rules 
and regulations as it may deem necessary, regulating or restricting 
the use by the public of any of the state parks or state owned property 
or waters under their jurisdiction. It shall. also be the duty of said 
board to adopt and enforce rules and regulations prohibiting, restricting 
or controlling the speed of boats, ships or water craft of any kind upon 
the lakes and waters, under their jurisdiction; and traffic upon the roadlil 
and drives upon state lands and parks under their supervision. 
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"Said rules shall be printed and kept posted in conspicuous places 
wherever they apply, and any person violating any such rule or regula
tion shall be guilty of a misdemeanor and upon conviction shall be 
punished by a fine of not to exceed one hundred dollars or by imprison
ment in the county jail not to exceed thirty days." 

Section 1799-b2 reads as follows: 
"No person, association or corporation shall build or erect any pier, 

wharf, sluice, piling, wall, fence, obstruction, building or erection of 
any kind upon or over any state-owned land or water under the juris
diction of the board, without first obtaining from such board a written 
permit. The board shall charge a fee of two dollars for each such 
permit issued. 

"It shall be the duty of the board to adopt and enforce rules and 
regulations governing and regulating the building or erection of any 
such pier, wharf, sluice, piling, wall, fence, obstruction, building or 
erection of any kind, and said board may prohibit, restrict or order the 
removal thereof, when in the judgment of said board it will be for the 
best interest of the public. 

"Any person, firm, association, or corporation violating any of the pro
visions of this section or any rule or regulation adopted by the board 
under the authority of this section shall be guilty of a misdemeanor, 
and upon conviction shall be punished by a fine of not to exceed one 
hundred dollars or by imprisonment in the county jail not to exceed 
thirty days." 

Both of the above sections refer to state-owned river beds, lake beds 
and parks. 

The sale of islands by the State of Iowa is regulated by Section 1823 
which reads as follows: 

"No islands in any of the meandered streams and lakes of this state 
or in any of the waters bordering upon this state shall hereafter be 
sold, except with the majority vote of the executive council upon the 
majority recommendation of the board, and in the event any of such 
islands are sold as herein provided the proceeds thereof shall become a 
part of the funds to be expended under the terms and provisions of this 
chapter." 

The sale of islands and abandoned river channels are regulated by 
Section 10230 which reads as follows: 

"Such lands shall be sold in the following manner: Any person who 
has in fact lived upon any such land and occupied the same, as a home 
continuously for a period of three or more years immediately prior to 
the time of the appraisement thereof, and such occupancy has been in 
good faith for the purpose of procuring title thereto, whenever by law 
such title could be vested in him by purchase from the proper authority, 
or any person who has acquired possession of such land by inheritance, 
or by purchase made in good faith from a former occupant, or occupants, 
whose occupancy dates back over a period of three years prior to the 
date of appraisement of the land, shall have first right to purchase such 
land at the appraised value; provided such bona fide occupant shall 
file his application for the purchase thereof at the appraised value with 
the secretary of state within sixty days after the date the appraisement 
is made, and shall accompany such application with affidavits showing 
proof of such bona fide occupancy. If no application has been filed by 
such bona fide occupant within the sixty-day period above provided, 
then the secretary of state shall advertise the sale of such land once 
each week for four consecutive weeks in two newspapers of general circu
lation published in the county wherein the land is situated, and proof 
of publication shall be filed with the secretary of state. The sale shall 
be made upon written bids addressed to the secretary of state and the 
advertisements shall fix the time when such bids will be received and 
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opened. All bids shall be opened by the secretary of state or by the 
clerk of the state land office at the time fixed, and the land thereupon 
may be sold to the highest bidder and at not less than the appraised 
value." 

The leasing of islands and abandoned river channels is regulated by 
Section 10231, which reads as follows: 

"If no application is filed for the purchase of the land within the sixty· 
day period by a bona fide occupant, and if no bids are received for the 
purchase thereof, on or before the date of the sale as advertised, then 
the secretary of state is autl!orized to lease the land for a period of 
from one to five years, upon as favorable terms as he can obtain. At 
the expiration of such lease he shall readvertise the land for sale in 
the manner provided in the preceding section. If no bids for the pur
chase of the land are received on the date of the second advertised sale, 
then the secretary of state shall submit the matter to the executive 
council, and they may either order the land reappraised in the manner 
provided in Section 10227, and then advertised and sold in the manner 
provided in the preceding section, or if they deem it advisable, they 
may authorize the secretary of state to sell the land for less than the 
appraised value. In such event the secretary of state shall readvertise 
the land for sale In the manner provided in the preceding section, and 
such advertisement shall also state that the land will be sold to the 
highest bidder without restrictions as to the appraised value." 

Section. 10252 which reads as follows: 
"The council may sell the same for such sum and upon such terms 

as to it seems best, and for any deferred payments of the purchase price 
thereof it may take such adequate security as it sees proper, and the 
proceeds of such sales shall be paid into the state treasury, and credited 
to the fund to which such real estate belonged." 
provides for the sale of lands acquired by the state at execution sale, 
while the leasing of such lands is provided for in Section 10250 which 
reads as follows: 

"When the title to any real estate is vested in the state under this 
chapter, the executive council shall have the management and control 
thereof; may lease the same, while so owned, upon such terms and for 
such rental as it shall deem for the best interests of the state, and such 
rents shall be paid into the state treasury and credited to the fund to 
which the debt belonged upon which it was taken." 

Section 4858 delegates authority to boards of supervisors for the grant
ing of permission to lay gas and water mains in highways outside of 
cities and towns. 

This section has nothing to say with regard to the right to run gas 
and water mains over other state owned real estate. Under another sec
tion recently enacted the right to grant such permission in connection 
with primary roads has been given the State Highway Commis.sion. 

Section 8300 grants the right to telegraph and telephone organizations 
to use the public roads of the state and also the rivers and other real 
estate belonging to the state in the construction of lines: This provision 
with regard to the use of rivers and state lands is definite and positive. 

The case of McManus vs. Carmichael, 3 Iowa 1, is original Iowa author
ity to the effect that the state holds title to the beds of navigable rivers 
in trust for the use and benefit of the people of the state. This case 
has been cited in Iowa and other jurisdictions more than forty times 
and is a leading case in point. It has been repeatedly approved by our 
own Supreme Court. 



IMPORTANT OPINIONS 367 

The title to meandered but nonnavigable lakes and streams passes 
under the law of the state under the authority of the case of Marshall 
Dental Company vs. State of Iou;a, 226 U. S., 460. The case of State vs . 
. Jones, 143 Iowa, 398, is also authority for this rule. 

Under the opinions in the two cases last cited, there is also considerable 
doubt as to whether or not title to the beds of meandered but nonnaviga
ble streams below high water mark does not remain in the federal gov
ernment. 

No provision is made by statute in this state for granting of a permi~ 
for occupancy of the channel of a navigable or nonnavigable but me
andered stream to a person, firm or corporation for a pipe line for the 
purpose of transporting petroleum products or for an_y other purpose. 

Our legislature has seen fit to designate parcels of real ~state that 
may be conveyed by the state and the manner of executing such convey
ances in various cases. 

The legislature has made provision for the use of state real estate, 
including river beds, by telegraph and telephone companies. It has 
provided for the use by gas and water companies of the state real 
estate and state roads, but has made no provision with regard to river 
beds for occupancy by or with pipe lines. 

We are therefore of the opinion that no public body except the legis
lature itself, has authority to grant a permit for the purpose mentioned 
in your letter. ' 

Our opinion as above set forth is considerably strengcheneu because 
of the decisions of our Supreme Court to the effect that the title to 
such streams is held in the state in trust to the bene·fit of he people at 
large. 

BOARD OF CONTROL: Children shall be discharged from the Iowa 
Soldiers' Orphans' Home at Davenport,, when they attain the age of 
eighteen years. (Sec. 3712, Code.) . 
November 12, 1930. Board of Control: You have requested the opinion 

of this department upon the following proposition: 

"We are interested in receiving an opinion from your department con
cerning the age limit of the state's supervision over wards of the state. 

"In Chapter 180 under Section 3649, the term of commitment of neg· 
lected, dependent and delinquent children, it states that it shall be until 
the age of twenty-one unless otherwise discharged by law. 

"In Chapter 185, Section 3712, the last clause reads: Children shall 
be discharged when arriving at the age of eighteen years, or sooner 
if provided with sufficient means to provide for themselves, and then 
again in Section 3716 under placing children under contract it states: 
Such contract shall provide for the custody, care and education, mainte
nance and earning of the child for a fixed time which shall not extend 
beyond the age of majority. 

"There seems to be a confliction in these statements which we would 
like to have clarified." 

Chapter 18"0 of the Code contains the provisions of law relative to the 
disposition and care by the state of children who have been found by a 
court to be neglected, dependent or delinquent. Among other things, it 
is provided in said chapter that if a child is found by a court to be neg
lected, dependent or delinquent, it shall be committed to either the 
State Training School, the Iowa Juvenile Home at Toledo, or the Iowa 
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Soldiers' Orphans' Home at Davenport. It is provided further that it is 
the intent of the law to so classify commitments that the merely neg
lected and dependent children will not be associated with the delinquent, 
and that delinquent children will be so segregated that the least delin
quent will not suffer by association with those of greater delinquency. 

Section 3649 is a part of Chapter 180 of the Code, and is a general 
provision applying to all commitments of neglected, dependent and delin
quent children by the court, and provides that: 

"Commitments shall be until the child attains the age of twenty-one 
years, unless otherwise discharged by law." 

Thus, it will be observed that this provision is a part of the general 
chapter dealing with the general commitment of these classes of children. 
The Board of Control is given authority, in other provisions of the law, 
to finally discharge delinquent children from any of the state institutions 
provided the county attorney of the county from whirll the commitment 
was made has been notified that such matter is pending. The· Board of 
Control also has the right, under the law, and pa;rticularly Section 3648 
of the Code, to transfer children committed to any of those institutions 
under its control to any other institution which lt determines will more 
nearly effect the declared intent of the chapter relative to the handling 
of such children. So, therefore, the general rule laid down in the statute 
is that a child committed as a neglected, dependent or delinquent child 
is committed in the first instance by the court until said child attains the 
age of twenty-one years. 

There seems to be a special provision of law relative to the discharge 
of children from the Iowa Soldiers' Orphans' Home. The children com
mitted to this home are merely neglected or dependent children. It 
is provided in Section 3712, which is a part of the law relative to the 
children in the home, that: 

"Children shall be discharged upon arriving at the age of eighteen 
years, or sooner if possessed of sufficient means to provide for them
selves." 

This provision of law is a special provision applicable only to the 
children committed or admitted to the Iowa Soldiers' Orphans' Home 
at Davenport. It being a special provision applicable to a special class 
of commitments, takes precedence over the general provision contained in 
Section 3649 of Chapter 180 of the Code. 1In any event, It will be noted 
that Section 3649, the general provision, provides that commitments shall 
be until the child attains the age of twenty-one years "unless othet·wise 
discharged by law." Hence there is no conflict, for the special provision 
of law in Section 3712 provides for the discharge of these children com
mitted to this home on attaining the age of eighteen, and is an excep
tion to the provision of law in question, Section 3649. 

It is, therefore, quite apparent under the law that children committed 
to the Iowa Soldiers' Orphans' Home, and who are still in the home 
when they reach the age of eighteen years, must be discharged under 
the special provision contained in Section 3712 of the Code. 

If a child in said home is placed under contract under the provisions 
of Section 3716, the law provides that the contract therefor must require 
that the private family shall take care of, educate and maintain the child 
for a period which shall not extend beyond the age of majority. It is 
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then provided in Section 3717 that if the contract is violated the board 
of control may cause the child to be repossessed by the state, so to speak, 
and the board may then make such other disposition of him as shall 
seem to be for his best interests. Under the provision:; of these two 
latter sections, the board may replace a child retaken in another p,rivate 
home, even though the said child Is over eighteen ye,:trs o>f age and has not 
yet attained his majority. 

TAXATION-SPECIAL ASSESSMENT: The county treasurer has no 
authority to change, modify or abrogate any special assessment as certi· 
fled to him by the county auditor. 

DIVISION of real estate for· taxation purposes is made, under Section 
6036 of the Code of 1927, by the owner of property to be divided and 
must be approved by the council before it becomes effective. 
November 12, 1930. Auditor of state: Your letter of October 27, 1930, 

is at hand wherein you ask: 

"What does Section 6036 of the Code of 1927 mean? 
"If division of property is made under this section who determines the 

area of the several tracts entering into the division? 
"Has the county treasurer tile right barring clerical errors, to ch::mge 

the record as certified in by the city under Section 6034 ?" 
Section 6036 as amended by the Acts of the Forty-third General As

r.emhly, Chapter 179, Paragraph 5, reads as follows: 

"If any owner of property subject to special assessment shall divide 
the same into two or more lots and if such plan or division is accepted 
or approved by the council, he may discharge the lien upon any one or 
more of them by payment of the amount unpaid calculated by the ratio 
of square feet in area of such lot or lots in the area of the whole lot." 

Section 6034 reads as follows: 

"A certificate of levy of such special assessment, stating the number of 
installments, the rate of interest, and time when payable, certified as 
correct by the clerk, shall be filed with the auditor of the county, or of 
e1ch of the counties in which such city is located, and thereupon said 
special assessment as shown therein shall be placed on the tax list of the 
proper county." 

In no place in the Code is the county treasurer given any authority to 
change, modify or abrogate any special assessment as certified to him 
by the county auditor eKcept on proper order of court entered in the 
proper action. 

We are therefore of the opinion that division of the property under 
Section 6036 of the Code of 1927, is made by the owner of the property, 
or his agent, and approved by the city council. We are also of the opin
ion that the county treasurer has no power or authority to change the 
record of such special assessment as certified to him under Section 6034. 

COUNTY FAIRS: Money raised by taxation for the fairground fund may 
be expended only for the erection and repair of buildings or other 
permanent improvements of real estate and for debts contracted for 
those purposes. 
November 17, 1930. Director of the Budget: Your letter of November 

12, 1930, is at hand. You ask-

May money raised by taxation under Section 2909, Code, 1927, be used 
to pay off the deficit in the current account of a county or district fair 
association occasioned by operating expense in excess of reeei pts? 
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Section 2910 of the Code, 1927, reads as follows: 

"The fairground fund shall be expended only for the erection and re
pair of buildings or ·other permanent improvements on said real estate, 
or for the payment of debts contracted in such erection or repair." 

Section 2911 of said Code is as follows: 

"Each society receiving an appropriation from the county shall, through 
its secretary, make to the board of supervisors a detailed statement, 
accompanied with vouchers, showing the legal disbursement of all 
moneys so received." 

The statements contained in Section ·2910 are definite and precise. 
It is therefore our opinion that the fairground fund above mentioned 

may be expended for the erection and repair of buildings or other perma
nent improvements of real estate and for debts contracted for those 
purposes and said fund may not be used to remove the deficit first 
above described. 

TELEPHONE COMPANIES-W;AIVER OF FRANCHISE: A telephone 
company which .has had a legislative franchise under statute prior to 
1897 waives that franchise when it applies for and accepts a city 
franchise under statute subsequent to 18i7. Section 776, Code, 1897. 
November 19, 1930. County Attorney, Jefferson, Iowa: Your letter of 

November 11th is at hand wherein you ask-

Does a telephone company whose grantor maintained its lines and poles 
upon the streets of a city prior to 1897, but which has since that year 
obtained a franchise from that city and maintains its lines and poles 
upon the streets of that city upon the franchise last mentioned, have a 
perpetual franchise for the construction and maintenance upon those 
city streets of its poles and lines? 

A telephone company which has constructed and maintained its lines 
and poles upon a city street under the general statute prior to 1897 
which gives such franchise to the telephone company, has a perpetual 
franchise for the purpose mentioned, provided it has continuously used 
the streets and alleys for the purpose mentioned. State vs. Telep·hone 
Company, 175 Iowa, 607. 

Under Section 776 of the Code of 1897 companies were first required 
to obtain a franchise from the cities and towns for occupancy of streets 
and alleys with its lines and poles. 

The franchise gained by operation of such telephone company upon the 
streets and alleys prior to 1897 is not a property right, but a license to 
operate. State vs. Telephone Company (75 Iowa, 607) supra. 

A perpetual franchise may be waived or abandoned; and the above 
case is also authority for the proposition that the user of the streets 
and alleys for the purposes mentioned must be continuous, or the legis· 
lative franchise, being contractual in effect, is abandoned. 

We are, therefore, of the opinion that when a telephone company 
chooses to operate under any other authority than the legislative fran
chise granted by statute prior to 1897, it has waved its right to operate 
under the legislative franchise. 

STATE HOSPITALS:. Persons committed to a state hospital under Chap· 
ter 199 of the Code, 1927, may not be required to submit to a surgical 
operation except under provisions of Section 3361 of said Code and 
sections pursuant thereto. 
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November 20, 1930. County Attorney, Eagle Grove, Iowa: Yours of 
November 6, 1930, is at hand wherein you ask-

After commitment of a person to a state hospital under the provisions 
of Chapter 199 of the Code, 1927, may a surgical operation be performed 
upon his body against his will? 

The only provision made for a surgical operation upon the person of 
a resident of Iowa against his will is found in Section 3361 and sections 
pursuant thereto, which provide for sterilization of individuals under 
certain circumstances. 

The patient is the final arbiter as to whether he shall take his chance 
with the operation or take his chance of living without. Every individual 
of adult years and sound mind has a right to determine what shall be 
done with his own body. To permit an operation over the protest of the 
patient under code provision, would be a legalization of assault and bat· 
tery. 

We are therefore of the opinion that no operation can be performed 
upon the body of a patient in the State of Iowa without his consent, as 
above stated. 

CITIES AND TOWNS-EXPLOSIVES-DYNAMITE-STORAGE WARE· 
HOUSE: The maintenance of a storage warehouse for dynamite and 
powder outside the corporate limits of a city or town does not con
stitute a violation of the laws of Iowa. 
November 28, 1930. County Attorney, Bu1'lington, Iowa: We have yours 

of November 26, 1930, wherein you ask: 

Does the maintenance of a storage warehouse for the storage of dyna
mite and powder outside of the corporate limits of a town or city violate 
the laws of this state? 

Section 5764 of the Code, 1927, provides as follows: 

"They shall have power to regulate the transportation and keeping 
of gunpowder, inflammable oils, or other combustibles, and to provide 
or license magazines for storing the same, and prohibit their location 
or maintenance within a given distance of the corporate limits of such 
cities or towns." 

The above code provision would seem to confer upon towns and cities 
the right to regulate by ordinance the distance from the town or city 
.at which such warehouse 'might be established and maintained. The 
exercise of such power could be no more than reasonable. 

Aside from the above, there is no provision of our code making criminal 
the storage of gunpowder and dynamite, and we are, therefore, of the 
opinion that the storage of dynamite and powder in a warehouse outside 
the corporate limits of a city or town is not a violation of the criminal 
laws of the State of Iowa. 

COUNTY T;REASURER-TAX DEEDS: Where original tax deed lost 
county treasurer may if records show original issuance issue duplicate. 
December 3, 1930. Aud.itor of State: This will acknowledge receipt of 

your request of November 4th, which is as follows: 

"Where the county treasurer has issued a tax deed and all of his 
records and files confirm this action, and the party to whom deed was 
issued has lost same, and it is not of record in the recorder's office, can 
the treasurer issue a duplicate deed?" 
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In reply we would say that we can see no reason wh'Y the county 
treasurer would not be authorized to issue a duplicate tax deed where 
all his records and files conclusively show that the party had been issued 
a deed and was entitled to same, provided the party to whom he issued 
the deed filed with him a sworn affidavit to the effect that the deed 
which had been previously issued had been lost, and that he was still the 
owner of the property, and under the same status as he was at the time 
the original deed was issued. 

CITIES AND TOWNS-SPECIAL ASSESSMENT CEIRTIFICATES
BUDGET LAW: The provisions of Section 363, Code, 1927, must be 
complied with in the issuance of special assessment certificates. 
December 3, 1930. Director of the Budget: We acknowledge receipt 

of your letter asking for an opinion of this department on the following 
question: 

Where special assessment certificates are to be issued in payment for 
paving already in place is it necessary that the provisions oi Section 363, 
Code of Iowa, 1927, be complied with? 

We are of the opinion that said section is applicable to the issuancll of 
S!Jecial assessment certificates. 

BUDGET DIRECTOR-BONDS-COUNTIES: It is not necessary to com
ply with the provisions of Section 363, Code, 1927, where funding or 
refunding bonds are issued in accordance with Chapter 266, Code, 1927. 
December 3, 1930. DirectoT of the Budget: Wle acknowledge receipt 

of your letter for an opinion of this department on the following question: 

Where a county has county bonds outstanding which are now due 
and payable under their terms, and does not have funds with which to 
pay the same, and are now proposing to issue funding or refunding bonds 
in accordance with the provisions of Chapter 266, Code of Iowa, 1927, do 
the provisions of Section 363 of the budget law have any application with 
respect to the issuance of said bonds; and if said funding bonds are 
issued is it necessary that they be advertised and sold in accordance 
with the provisions of Chapter 63, Code of Iowa, 1927? 

We are of the opinion that Section 363, Code of Iowa 1927, has only ap
plication to the creation of an original indebtedness and the issuance of 
bonds in connection therewith and has no application to the issuance of 
funding or refunding bonds issued in accordance with the provisions of 
Chapter 266, Code of Iowa 1927. 

The indebtedness has already been created and the funding or refunding 
bonds are only issued in lieu of bonds which have already been issue I 
and are outstanding and are due or callable at the option of the county 
board of supervisors. Chapter 266, Code of Iowa 1927, provides that 
funding or refunding bonds be issued and sold in accordance with the 
provisions of Chapter 63. Under this chapter the bonds should be adver
tised and sold as therein provided. 

CITIES- BRIDGES- COUNCILMEN- MAYOR: Toll bridges under 
jurisdiction of mayor or bridge commission. (Section 5899, Code, and 
Section 13, Chapter 195, Laws of Forty-third General Assembly.) 
December 3, 1930. Auditor of State: This will acknowledge receipt of 

your request of November 4, 1930, which is as follows: 

"Does the superintendent of finance have jurisdiction and control over 
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a bridge, insofar as collecting tolls and appointing a toll taker is con
cerned, under commission form of government?" 

In reply we would say that under the provisions of Section 5899, a 
toll bridge, being an interstate bridge, would fall within the jurisdiction 
of the mayor of the city, who would make the appointments, which ap
pointments, under the provisions of this section, would have of necessity 
to be approved by the council. 

However, under the provisions of Section 13 of Chapter 195, Laws of 
the Forty-third General Assembly, the city council might by resolution 
create a bridge commission as provided for in that section, which would 
have the power to appoint, collect tolls, etc. 

I believe the question submitted by you is determined by Section 5899, 
Code, and Section 13, Chapter 195, Laws of the Forty-third General As
sembly. 

FIRE DEPARTMENT-POLL TAXES-EXEMPTION: Exemption from 
poll tax for service in volunteer fire department applies only in town 
or city where service is rendered. (Section 5·7-a1, Chapter 20, Laws 
of Forty-third General Assembly.) 
December 3, 1930. Oounty Attorney, Davenport, Iowa: Replying to 

your request relative to the poll tax, which is as follows: 

"Is a male person over the age of 21 years and under 45 years of 
age, who is a resident of the county, outside the corporate limits of a 
city and town, and who formerly served as a member of a volunteer 
fire department of a corporate town and has a certificate from the fore· 
man of such volunteer fire company showing that he has served as a 
member of said fire company for ten years, entitled to an exemption 
from the payment of road poll tax as provided in Chapter 20, Laws of 
the Forty-third General Assembly?" 
-we beg to advise that we are of the opinion that the provisions of Sec· 
tion 1658, providing for the exemption of firemen, would not exempt resi· 
dents outside of the corporate limits of cities and towns, but that under 
the provisions of Chapter 20, Laws of the Forty-third General Assembly, 
they would be required to pay the poll tax, as provided under the provi- • 
sions of Section 5·7-al. 

EDUCATIONAL INSTITUTIONS- CHARITABLE INSTITUTIONS
TAXATION: Y. M. C. A. and Y. W. C. A. not educational institutions 
but are charitable and religious institutions. 
December 3, 1930. Oounty Attorney, Spencer, Iowa: This will acknowl· 

edge receipt of your letter of November 4, 1930, in which you submit 
the following question: 

Under the provisions of Section 6944 relative to the exemption of real 
estate, can a Y. M. C. A. and a Y. W. C. A. be classed as educational 
institutions? 

We do not believe either of these institutions could be called educa
tional, although there is no question but that they could be considered 
as charitable or religious institutions. 

OSTEOPATHS-cHIROPRACTORS-SCHOOLS: Osteopath and chiro
practor may certify children to be non-infectious from communicable 
disease. 
December 3, 1930. Commissioner ot He,alth: This will acknowledge 

receipt of your request of October 22, 1930, which is as follows: 
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May a chiropractor or an osteopath legally certify children to be 
non-infectious from a communicable disease and should this certification 
be accepted by a board of education through their principal or teacher? 

We are unable to discover any distinction between a physician, osteo
path or chiropractor, as the same relates to communicable disease, and 
we are, therefore, of the opinion that a chiropractor or an osteopath may 
certify children to be non-infectious from a communicable disease, and 
that this certificate should be given the same weight by a board of edu
cation through their principal or teacher as that of a physician. 

Under Title 7 relating to public health, Parapraph 5 of Section 218 
states: 

"Physician shall mean a person licensed to practice medicine and sur
gery, osteopathy and surgery, osteopathy or chiropractic, under the laws 
of this state." 

In the same Title, Chapter 108 relating to contagious and infectious 
disease, we find that it is made the duty of the physician or in the event 
there is no physician the parent, guardian, school teacher, or householder 
of the premises to report quarantinable or placard disease, whenever the 
same shall come to their attention, but we do not find any particular sec
tion bearing on the certificate or requiring that a certificate should be 
issued to children at the termination of the communicable disease, to be 
used by them in their school work, so that we can find no distinction 
between a certificate issued by a physician practicing medicine and an 
osteopath or chiropractor. 

TAX EXEMPTION-SOLDIERS: Exemption may be claimed by widowed 
mother of ~World War veteran. 
December 3, 1930. County Atto1·ney, Perry, Iowa: This will acknowl

edge receipt of your request of November 12th in which you submit the 
following questions: 

"No. 1. W!;lich is the beneficiary intended under Section 6948, the 
• World War veteran or his mother? Which should claim the exemption? 

"No. 2. In the event that the assessor fails to list the exemption after 
the first year in which it is claimed, the property is sold for taxes and 
later redeemed, has the board of supervisors a legal right to refund 
the tax and penalty as they have been requested to do in this case? 

"No. 3. Does the law as contained in the last three lines of Section 
6948 in any way conflict with the law as contained in Section 6949 of 
the Code?" 

In reply we would say that under question No. 1, the exemption should 
be claimed by the mother after making the required affidavit to the effect 
that she was a widowed mother remaining unmarried and dependent 
upon a World 'iVar veteran. 

Replying to question No. 2, we are of the opinion that the board of 
supervisors has no right to refund the tax and penalty, as it is made 
an obligation upon the beneficiary of an exemption to make a claim each 
year. 

As to question No. 3, we do not believe there is any conflict there as it 
were the intention that even though the ex-service man failed to file his 
claim for exemption with the assessor, he still would be entitled to file 
with the board of supervisors up to September fil'st, giving him addi
tional time in which to file his required claim for an exemption. 
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RENEWAL FEES-BOARD OF ENGINEERING EXAMINERS: Upon re
instatement former licensee required to pay only current renewal fees. 

December 4, 1930. Board ot Engineering Examiners: This will ac
knowledge receipt of your request of December 3, 1930, which is as 
follows: 

"Motion made and seconded that the Attorney General be asked if he 
interprets that clause in Sectio·n 1869 b-1 which requires payment of 
'renewal fees then due' to mean the current year's renewal fees, or the 
accumulation of yearly renewal fees during the time the registration 
was laps·ed." 

We believe that Section 1869 would be interpreted to mean that where 
a license had been allowed to expire, the former licensee might be rein
stated, upon the payment of ten dollars and the current year's renewal 
fee, for the reason that during the time the license was lapsed, there 
would be no renewal fees accumulating and the licensee would only be 
liable for the current year's renewal fees, if he haa been reinstated by 
the Examining Board upon application and the payment of the registra
tion fee of ten dollars as provided in Section 1864. 

SCHOOLS AND SCHOOL DISTtRICTS: May employ teacher for any 
number of months and pay the compensation on the calendar year 
basis. Section 4228 of the Code. 
December 4, 1930. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following proposition: 

"May a school board employ a teacher for eight, nine or ten months of 
four weeks each and stipulate in the contract that her salary shall be 
paid by the calendar month in twelve instalments?" 

The statute provides that the board shall elect all teachers and make 
all contracts necessary or proper for exercising the powers granted for 
performing the duties required liy law. See Section 4228" of the Code. 

The only limitation upon this power of contract is found in Section 
4229 of the Code which provides that the contract shall specify in writing 
the length of time that school is to be taught, the compensation per week 
of five days or month of four weeks. The compensation therefor must 
be expressed in terms as specified by the statute. However, there is no 
provision as to when the compensation shall be paid and it is therefore, 
within the power of the board and the teacher to make such agreement 
as they desire as to the time of payment of the compensation. For in
stance, the compensation per month of four weeks could be specified but 
it could then be provided that this compensation should be divided into 
twelve instalments and paid on the first day of 'each calendar month. 

FEEBLE-MINDED PERSONS-BOARD OF CONTROL: When a feeble
minded person has been committed to a state institution by court order, 
he cannot be discharged except by court order. 
December 5, 1930. Board ot Control: You have requested the opinion 

of this department for an interpretation of what appears to be a conf'kt 
in the law in Sections 3405 and 344(} of the Code relative to the method 
of discharge of persons committed to the State Institution for the Feeble 
Minded. 

Section 3405 of the Code provides as follows: 
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"Admission to said institution may be either voluntary, by parents, 
guardian, or county attorney, under such rules as the board may prescribe, 
or by commitments under the following chapter of this title. The board 
may at any time return any inmate t_o its parent or guardian." 

It will be observed that the last sentence in this section of the law 
seems to authorize the Board of Control at any time to return any inmate 
to its parent or guardian. Chapter 171 of the Code which follows the 
chapter in which Section 3405 appears, provides for the commitment of 
feeble minded persons to a state institution by order of court. It is 
provided in Section 3440 in said chapter that discharges and modification 
of orders may be made upon any one of four grounds, namely: 

1. That the person adjudged to be feeble minded is not feeble minded; 
2. That said person has so far improved as to be able to care for 

himself 
3. That the relatives or friends of the feeble-minded person are able 

and willing to support and care for him and request his discharge sub
ject, however, to the best judgment of the superintendent of the institu
tion; and, 

4. For any other cause which to the court appears to be proper. 
At first blush there seems to be a direct conflict between these two 

sections of law insofar as discharges are concerned. However, upon 
analyzing the situation, it will be observed that there are two classes of 
commitments: 

1. Where the commitment is by a parent, guardian, the county attor
ney, or the individual himself, under the rules adopted and prescribed by 
•.he Board of Control; or, 

2. By court order. 
Thus, it would follow that. the general provision in Section 3405, relative 

to the discharge of such persons, would apply if they were committed in 
any manner other ~han by a court order. Then, on the other hand, if the 
person be committed by order of court, he is a ward and charge of the 
:-:ourt insofar as his commitment is concerned, and he cannot be dis
charged nor the order modified unless by further court order in the man
ner prescribed in Chapter 171 of the Code. By thus construing these two 
provisions of law, it is apparent at once that there is no conflict. 

It is, therefore, the opinion of this department that the Board of Con
trol may return any inmate to its parent or guardian if said inmate were 
committed without a court order in the manner prescribed by statute, 
and that said board has no jurisdiction to discharge a person committed, 
or to modify the order of a court committing any person to the Institution 
for the Feeble Minded, except on order of a court. 

As to commitments made by the court prior to the enactment by the 
Thirty-eighth General Assembly, you are advised that the entire law 
was recodified by the Fortieth Extra General Assembly, and the two pro
visions of law simultaneously re-enacted. Therefore, the law must be 
construed in the light of that history, and if the person were committed 
by a court order, even though prior to the enactment of that provision of 
law, he must come under the present provision of the law now applicable 
to that class of cases. 
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SCHOOLS AND SCHOOL DISTRICTS: School attendance by non-resi
dent is discretionary with the board, but the board cannot exclude a 
pupil merely because the parent of the child has land in the district an!l 
would, therefore, be entitled to an off-set on the tuition. 

December 5, 1930. Superintendent of Public Instruction: This will 
acknowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following proposition: 

"Is it within the power of the board where such parent attempts to send 
his children to prevent their admission, if the board knows that the par
ent will lay claim to the offset provided for in Section 4269, in cases 
where a parent's home district is under no obligation to pay the tuition?" 

The statute provides that a child residing in one corporation may attend 
school in another in the same or adjacent county if the two boards so 
agree. See Section 427 4. 

Nonresident children and those ·sojourning temporarily in any school 
corporation may attend school therein upon such terms as the board may 
determine. See Section 4268 of the Code. The same section provides 
that persons between five and twenty-one yearfl of age shall be of school 
age. 

Every school shall be free of tuition to all actual residents between 
the ages of five and twenty-one years and to resident honorably discharged 
soldiers, sailors and marines as many months thereafter as they have 
spent in the military or navy service of t.he United States prior to their 
attending their majority. Sec. 4273. 

It will therefore be observed that the qualifications for attending school 
free of tuition are proper age and actual residents of the school corpora
tion; and that the attendance of nonresident children is on such terms 
as the board may determine. Therefore, the fact of ownership of land 
in the district does not confer any right to attend school. 

We are therefore of the opinion that the board may exclude nonresi
dents even though the parents may own land within the district. How
ever, exclusion could not be merely for that reason and the same uniform 
rule must be applied to all without discrimination against the applicant 
whose parent happens to own land in the district. 

COUNTY OFFICES: County superintendent has right to vote on all 
questions before county board of education unless barred by the pro
visions of Section 4163, Code. 
December 15, 1930. Superintendent of Public Instruction: This will 

acknowledge receipt of your letter of recent date requesting the opinion 
of this department upon the following proposition: 

"Section 4119, Code 1927, makes the county superintendent a member 
ex-officio of the county board of education, and Section 4121, Code 1927, 
makes him the chairman of said board. 

"In view of these sections would the county superintendent have the 
legal right to vote upon the selecting of text books by the said county 
board of education under the provisions of Chapter 231 ?" 

The question of the county superintendent's right to vote upon a ques
tion before the county board of education, has been passed upon by the 
courts and it would seem that there is no question about his right to 
do so. 

In the case of Thie vs. Cordell, 202 N. W. 532, the court held that the 



378 REPOR'l' OF THE ATTORNEY GE~ERAL 

county superintendent is not disqualified, on appeal to the county board 
of education from his decision to dismiss a petition for the dissolution 
of a consolidated school district, from voting as a member of the said 
board to sustain his own decision. 

We are therefore of the opinion that the county superintendent has the 
right to vote upon every question coming before the board unless the 
county superintendent lived or owned lal.\d within a particular consoli
dated school district whose organization was in question under the 
provisions of Section 4163 of the Code. 

ELECTIONS-SHERIFF - VACANCY - BOARD OF SUPERVISORS: 
Where there is a vacancy in the office of sheriff after election but before 
qualification the board of supervisors makes the appointment to fill the 
vacancy, 
December 30, 1930. County Attorney, Des Miones, Iowa: I have 

your communication of the 30th instant, requesting the opinion of this 
department upon the following question: 

"Has the board of supervisors of Polk County, Iowa, as presently con
stituted, authority to appoint a successor to Sheriff-elect W. C. Walker 
or must the appointment be made by the new board of superviso·rs which 
convenes on January 2, 1931, at which time the late W. C. Walker would 
have been eligible to assume office?" 

It is the opinion of this department that the board of supervisors 
of Polk County, as it is legally organized, under the law, on the second 
secular day of January, 19331, is the proper tribunal to select a suc
cessor to the present sheriff of Polk County due to the death of W. C. 
Walker, the sheriff-elect. There will be no legal vacancy in the office 
of sheriff of Polk County until noon of the second se·cular day in Janu
ary-hence no vacancy to fill until that date. 

VETERINARY MEDICI~E-ANIMAL INDUSTRY: One selling and ad
ministering remedies to stock for a fiat sum covering the price of the 
medicine and administration of same is practicing veterinary medicine. 
December 31, 1930. Secretm·y of Agriculture: This will acknowl-

edge receipt of your request of December 15th, which is as follows: 

Where a person, not a licensed veterinarian, buys a product at twenty
five cents per dose and makes a charge of fifty cents for the medicine and 
administration of same, is he violating the veterinary practice act? 

In reply we desire to quote Section 2764, which is as follows: 
"For the purpose of this chapter the following classes of persons shall 

be deemed to be engaged in the practice of veterinary medicine: 
1. Persons practicing veterinary medicine, surgery, or dentistry, or 

any of the branches thereof. 
2. Persons who profess to be veterinarians, or who profess to assume 

the duties incident to the practice of veterinary medicine. 
3. Persons who make a practice of prescribing or who do prescribe 

and furnish medicine for the ailments of animals.'' 
This question has arisen many times under the medical practice 

acts of the different states in which unlicensed persons practicing 
medicine have attempted to evade the law by stating they were ad
vertising their medicine and charging for it but not for prescribing 
or administering the same, and the courts have consistently held that 
unlicensed practitioners cannot evade the law in this manner. 

In a Virginia case, Pickard vs. Comrnomcealth, 100 S. E., at page 
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21, an unlicensed individual through his agency, a drug store, sold 
certain proprietary medicines of his own manufacture. Some of the 
people coming to him would describe their ailments and he would 
prescribe which medicine would suit their case. At his trial he ad
mitted that he had diagnosed and prescribed for the patients but quali
fied his statement by alleging that he did these things not as a doctor 
but to advertise his medicine, and charged for the medicine and not 
for the examinations and advice. The court, however, held that the 
defendant could not evade the law by stating that his acts were only 
for the purpose of selling his medicine, as it would be necessary for a 
person administering the medicine to diagnose the condition .of the 
patient in order to determine what medicine was to be used. 

This same argument would apply to the case presented by you, as 
the individual selling the medicine and administering the same would, 
of necessity, have to determine what was ailing the animal before 
he could determine whether or not the medicine he sold should be 
given, and the fact that the product that he purchased at twenty or 
twenty-five cents and sold for fifty cents would withdraw him from 
the provisions of paragraph 3 of Section 2765, so that we are of the 
opinion that where one made a business of selling medicine and ad
ministering the same to animals that he would be guilty of prescribing 
and furnishing medicine for the ailments of animals, under the pro
visions of Paragraph 3 of Section 2764. 

See also the following cases: 
People vs. Poo On, 230 Cal., 193; 
People vs. Lee Wah, 11 Pac., 851; 
Commonwealth v·s. Reed, 76 Penn. Supreme Court, 202; 
State vs. Van Doran, 14 S. E., 32; 
State vs. Hefferman, 65 Atl., 284; 
Payne vs. State, 79 S. W., 1025. 

B'OARD OF SUPERVISORS-COUNTY OFFICERS-DEPUTIES: Duty 
of board of supervisors is to designate number of deputies for each 
county office and after their appointment by the principal to approve 
or disapprove the appointment. 
December 31, 1930. County Attorney, Bedford, Iowa: Replying to 

your telephonic request for an interpretation of Section 5238, which 
is as follows: 

"Each county auditor, treasurer, recorder, sheriff, county attorney, 
clerk of the district court, and county superintendent of schools, may, 
with the approval of the board of supervisors, appoint one or more depu
ties or assistants, respectively, not holding a county office, for whose 
acts he shall be responsible. The number of deputies, assistants, and 
clerks for each office shall be determined by the board of supervisors, a'ld 
such number together with the approval of each appointment shall be by 
resolution made of recoro in the proceedings of such board." 
-we beg to say that we believe this section places in the hands of the 
board of supervisors the authority to authorize the number of deputies 
or assistants a county officer may employ, and when the assistants or 
deputies are appointed it is then the privilege of the board of super
visors to approve or disapprove the appointment as made by the prin
cipal, so that this section above quoted places both the authority 
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to limit the number of deputies and also to pass their approval upon 
the appointees as made by the principal. 

SHERIFF-RE'SIDENCE-RE~T: Under Section 5226, Code 1927, the 
sheriff is to receive an annual salary and be furnished a residence by 
the county or in lieu thereof an additional sum of $300 per annum, and 
where the sheriff rents a portion of the residence furnished him by the 
county he is entitled to retain as his own the rent collected. 
December 31, 1930. County Atto1·ney, Fort Dodge, Iowa: We ac-

knowledge receipt of your letter requesting an opinion of this de
partment on the following question: 

The sheriff ·of Webster County was furnished an aparrtment in the 
county court house for his home while he was sheriff of Webster County. 
For the past two years he has rented a portion of this apartment to one 
of his deputies, who, with his wife, has lived there and has paid the 
sheriff approximately $600.00 in rent. The board of supervisors feel that 
Webster County is entitled to receive this money and want to know if 
they would be within their rights to deduct this amount from the last 
warrant which the sheriff will receive when he goes out of office on Janu
ary 1, 1931. In other words, does the sheriff have the legal right to re
tain the amount that he collected as rent for a portion of his apartment? 

Under Section 5226, Code of Iowa 1927, the sheriff is to receive an 
annual salary and be furnished a residence bY the county or in lieu 
of the residence an additional sum of $300.00 per annum. It would 
appear, therefore, from the facts that Webster County chose to fur
nish the sheriff an apartment in the court house for his residence. 
This being the case the sheriff would have full control over his resi
dence and if he saw fit to rent a portion of the residence furnished 
him by the county he would be entitled to collect the rent from the 
same and would be entitled to retain it as his own, the county would 
have no claim to any part of it. 

The fact that the sheriff's residence was an apartment in the court 
house would be no different than if his residence was a private home. 



Index to Opinions 
Page 

ACKNOWLEDGMENTS-
Officer taking acknowledgment should not use signature stamp; 

while possibly legal, state should not take such chances .... 144 
Stockholder cannot take on mortgage to corporation. . . . . . . . . . . . 328 

ANIMALS-
A wolf is a cub until weaned. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193 

ASSESSOIR~ 
City assessor not entitled to expenses incurred in viewing prop

erty for fixing values unless special contract with board of 
supervisors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115 

Entitled to compensation fixed by board on estimated basis; can-
not later diminish. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115 

No provisions for deputy ...................................... 269 
State Board of Assessment and Review may prescribe forms. . . . 361 

ATTORNEY GENERAL-
Agents have right to liquor store room to invoice and check same 

against search warrants ................................... 331 
Duties. See State ex rei Fletcher vs. Executive ·council, 207 

Iowa 92-3 ................................................ . 
Opinion is binding until courts hold otherwise; fees paid and 

received under opinion cannot be recovered. . . . . . . . . . . . . . . . 344 
Sheriff must comply with rules of Attorney General. . . . . . . . . . . . 66 

AUDITOR OF STATE-
May examine township affairs despite Ch. 20, 43 G. A.. . . . . . . . . . 278 

BANKS AND BANKING---
Check given with sufficient funds at the time, but held several 

days· not a violation of Sec. 13047.... . . . . . . . . . . . . . . . . . . . . . 59 
Corporation cannot use words "bank" or "trust" without qualify-

ing under Ch. 416, Code .................................. 209 
Limitations on use of words "state," "savings" or "trust" does not 

apply to national banks; applies only to the domestic or 
foreign corporations .................................... 162-209 

May deduct only real estate as shown by its books to be capital 
investment ............................................... 351 

Must have two-thirds vote for renewal of charter ................ 141 
National banks cannot pay interest on time deposits until full 

period of 3 months. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 266 
State or savings cannot loan its bonds to a national bank ....... lilil 

BLUE SKY LAW-
All securities except those sold by owner must qualify under Ch. 

10, laws 43rd G. A.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 182 
Certain real estate contract not a security. . . . . . . . . . . . . . . . . . . . . . 312 
Fur bearing animal contracts violation of. . . . . . . . . . . . . . . . . . . . . . 176 
Improvement bonds not general obligations of the city, therefore 

not exempt under Ch. 10, 43 G. A.. . . . . . . . . . . . . . . . . . . . . . . . . . 311 
Profit sharing fur bearing animal contracted within securities 

act, if profit sharing. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223 
Real estate mortgage bonds may be registered although secured 

also by lease hold interests. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223 
Sale of stock by owner or assignee to different persons within 

Ch. 10, 43rd G. A.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 294 
Section 398" Code does not apply to expenses of investigation of 

business of foreign companies .............................. 278 



382 INDEX 

BOARD OF ACCOUNTANCY- Page 
C. P. A. licensed in another state may perform temporary en-

gagements in Iowa. Ch. 59, 43rd 'G. A.. . . . . . . . . . . . . . . . . . . . 239 
Each member of firm must be registered. . . . . . . . . . . . . . . . . . . . . . 323 
May fix time and place of examination. . . . . . . . . . . . . . . . . . . . . . . . . 63 
May print law in pamphlet form; may fix time and place for 

examination and prescribe notice thereof. ................. 108 
Practitioner may maintain office in home; licensee in foreign 

state may accept temporary engagements in Iowa without 
registration under Ch. 59, 43rd G. A.. . . . . . . . . . . . . . . . . . . . . . . 210 

State employees engaged in accountancy work entitled to cer-
tificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189 

BOARD OF CONSERVATION-
Cannot grant permits to pipe lines over streams. . . . . . . . . . . . . . . . 364 
Des Moines river and inland waters of state and boats operating 

thereon are subject to inspection ........................... 138 
Has jurisdiction over lak'es and streams but not within corporate 

limits of a city. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 300 
Has power to license and regulate boats of all kinds on state 

waters under its control and charge reasonable license fee 
therefor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 171 

May, in discretion of executive council, become member of wild 
life school . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105 

May require permit for placing dock in or on public waters of the 
state; certain cities control river fronts within city limits .. 109 

May license craft on waters under jurisdiction of the board ...... 164 
Park custodians who exceed official authority must provide own 

de,fense . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 326 

BOARD OF CONTROL-
Balance remaining at end of biennium not certified if not needed. 

May be carried forward to current appropriation account. . . . 75 
Child born to wards of the state is not ward of the state, but 

must be committed as such. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 273 
Discharge of feeble-minded person from state institution only by 

court order ............................................. · .. 375 
Incompetent child of superintendent of institution not entitled to 

support under Sec. 3297- after majority. . . . . . . . . . . . . . . . . . . . 173 
Inmates at Iowa Soldiers' Orphans' Home discharged at age 18. . 367 
Inmate cannot be subjected to surgical operation without his 

consent ................................................... 370 
Minor child abandoned by parents acquires residence of persons 

acting in loco parentis; later county liable for maintenance 
if committed to state institution. . . . . . . . . . . . . . . . . . . . . . . . . . . 172 

State tuberculosis sanitarium should first provide for patients 
from counties which do not have county sanitariums ...... 274 

BOARD OF HEALTH-
Apprentice barber may work for more than 2 years in this state 

as such . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 80 
Board of eugenics does not have authority to employ full time 

secretary; may employ persons to take transcript of hearing. 1.38 
Board of nurse examiners may enter into reciprocity agreement.. 117 
Boards of supervisors may contract for medical care for the poor; 

only with licensed physicians, surgeons and dentists ........ 310 
Commissioner cannot reinstate suspended licensee. . . . . . . . . . . . . . 327 
Commissioner of health to sign dentist's license................ 58 
"County funds legally available" means county general fund .... 258 
County health unit power supervisory only; final authority in 

local board of health ...................................... 213 
Each member of undertaking firm must be licensed; any person 

may sell undertaking supplies; corporation likewise; cor
poration cannot practice embalming. . . . . . . . . . . . . . . . . . . . . . . . 199 



INDEX 383 

Page 
Gratuity extended by one embalmer to another is not division 

of profits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 142 
"Itinerant" defined .... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 188 
"Itinerant vendor of drugs" defined ............................ 243 
License required for the practice of cosmetology. . . . . . . . . . . . . . . . 17 4 
Licensed barber as cosmetologist not itinerant even though called 

occasionally to other towns for work. . . . . . . . . . . . . . . . . . . . . . . 1:16 
Licensed dentist may own and operate more than one dental 

office, if under his own name. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 168' 
Not required to pay for analysis at state university laboratory. . 96 
"Occupied spaces" defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56 
Patients returned by hospital, but yet requiring treatment, under 

charge of local board of healfh; cost thereof should be paid 
from poor fund. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 246 

Where cosmetology fee is charged license must be procured. . . . 170 
Where license has been revoked application for reinstatement 

should be made by the board. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146 

BOARD OF HEALTH-LOCAL. (See Township Officers) 
City must pay expenses of investigation of source of typhoid 

fever ..................................................... 311 
County health unit power supervisory only; final authority in 

local board of health only. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 213 
May order treatment of any person infected with venereal disease 

and collect cost from person if financially able; if not, ex
pense paid by the county. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107 

Patient returned by hospital, but yet requiring treatment, under 
charge of local board of health; cost thereof should be paid 
from the poor fund. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 246 

Where investigation ordered by township board of health county 
liable for payment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81 

BOARD OF PHARMACY EXAMINERS-
"Itinerant vendor" defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 243 
Itinerant vendor includes one selling Watkins, Rawleigh and 

similar remedies from house to house ...................... 314 
Itinerant vendor includes salesman of stock tonics .............. 348 

BOARD OF P AJROLE-
Board, nor warden, has power to offer reward for apprehension 

of court parolee. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 258 
Peace officers entitled to reward even though they have no order 

for ap,prehension of parole violator. . . . . . . . . . . . . . . . . . . . . . . . 4 7 
Should pay necessary medical• expense of absconding parolee. . . . 24 7 

BOARD OF RAILROAD COMMISSIONERS-
Board does not acquire jurisdiction over truckers by publication 

of notice in newspaper. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 285 
Franchise, may refuse or grant within discretion. . . . . . . . . . . . . . . . 122 
See also Motor Carriers. 

BOARD OF SUPERVISORS-
Advertisement for bids not necessary for purchase of road ma

chinery; best practice however. . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 
Board of supervisors has no authority to modify court order allow-

ing attorney fees in liquor injunction...................... 68 
Boards of supervisors may contract for medical care for the 

poor; only with licensed physicians, surgeons and dentists. . 310 
Can make additional drainage assessment to pay deficiencies. . . . 197 
Cannot construct and pay for culverts in cities and towns ...... 325 
Cannot purchase road equipment on the installment plan if pur-

chase price exceeds collectible revenue for the year; may 
lease same at reasonable annual levy. . . . . . . . . . . . . . . . . . . . . . 292 

Cannot redeem from tax sale property of soldier's widow for 
which exemption was not claimed. . . . . . . . . . . . . . . . . . . . . . . . . 62 



384 INDEX 

Page 
Discretionary with board of supervisors whether or not town-

ship trustees maintain local roads .......................... 229 
If trustee appointed as weed commissioner refuses to act he may 

be removed or compelled to act by man dam us. . . . . . . . . . . . . . 161 
In publishing proceedings must include name of all claimants .. 257 
:VIay amend budget estimate, republish, and make additional 

levies at September session of board ....................... 192 
:.\fay fix compensation of assessor; once fixed the board may in

crease but not diminish. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 r. 
May purchase right of way and anticipate primary road refund 

by issuing· certificates therefor ............................. 116 
May maintain supply depots ................................... 276 
Members of board of supervisors not incompatible with member 

of school board. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 140 
Must make levy as certified by secretary of agriculture for bovine 

tuberculosis eradication, not in excess of 3 mills ............ 161 
Xo authority to sell heat from court house plant to private in<li-

viduals ................................................... 317 
Xot necessary to publish items of expenditures of library fund 

which is made by the county board of education ............ 155 
Supplies furnished to county superintendent discretionary with 

board of supervisors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148 
BOXING--

The collection of contributions or donations at a prize fight, where 
the contestants receive a prize, is a violation of the provi
sions of the boxing statute. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 126 

BOVINE TUBERCULOSIS-
See Department of Agriculture. 

BUDGET DIRECTOR-
Amendment of senate file 329, 43rd G. A. does not alter power 

of the director. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129 
Has no power to reject contemplated improvement; can recom

mend modification only. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 69 
May amend decision making modification of the proposed plan 

for paving or other public improvement .................... 162 
:.\lay order transfer from secondary road maintenance fund to 

county road funds. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 245 
BUILDING AND LOAN ASSOCIATIONS-

Board of directors or clerk of the district court may require in
crease of bonds of officers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 279 

In case of liquidation debts must be first paid; balance pro rated 
among members . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 250 

Liquidated under Sec. 9365 Code, 1927. . . . . . . . . . . . . . . . . . . . . . . . . 250 
CEMETERIES-

Cemetery devoted to general public use may receive benefit of tax 
under Sec. 5562 Code. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76 

Tax levy should go to township clerk; mayor has no duty in con-
nection therewith ......................................... 247 

CHIROPRACTOR-
Entitled to practice in county hospitals. . . . . . . . . . . . . . . . . . . . . . . . . 250 
Osteopath and chiropractor may certify children to be non-in

fectious from communicable disease. . . . . . . . . . . . . . . . . . . . . . . . 373 

CITIES AND TOWNS-
Bailiff municipal court must account for fees received for serv-

ing notice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 196 
Board of park commissioners cannot anticipate revenues. . . . . . . 196 
Budget director has no power to reject contemplated improve-

ment; can recommend modification only. . . . . . . . . . . . . . . . . . 69 
Cannot authorize inside left turns. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 355 
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Cannot prohibit sale of soft drinks and candies in pool halls.... 61 
City assessor not entitled to expenses incurred in viewing prop

erty for fixing values, unless special contract with the board 
of supervisors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56 

City held liable for fines and forfeitures collected and embezzled 
by clerk of the municipal court. . . . . . . . . . . . . . . . . . . . . . . . . . . . 25,2 

City manager; councilman designated as mayor has same right to 
vote as other members .................................... 208 

Cities under commission form not excused from examination by 
auditor of state. Sec. 6582 Code.................... . . . . . . . 92 

City water bills cannot be spread on tax books of county. . . . . . . . 361 
Council must pass ordinances appropriating proceeds of consoli-

dated levy .............•.........•...•••.•..•••••••••••••• 288 
Distribution of fees between cities, towns and counties discussed. 2il5 
Exemption from poll tax for fireman applies only where service is 

rendered . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 373 
Fees due municipal court returned on transcripted cases ........ 360 
Liability to county for care of prisoners is open account. . . . . . . . 217 
Library board has exclusive control over expenditures, including 

erection, construction, and purchase of site................ 65 
May maintain play grounds and recreation centers; cannot offer 

prizes .................................................... 297 
May provide by ordinance for city clerk. . . . . . . . . . . . . . . . . . . . . . . . 299 
May sell abandone'd city hall site. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151 
May take up water works bonds at a premium, if saving thereby. 119 
Must comply with Sec. 363 Code in issuance of special assess-

ment certificates .......................................... 372 
No authority for donations to patriotic associations ............ 229 
Offices of mayor and justice of the peace incompatible; city treas

urer and secretary of school board not so; nor city attorney 
and justice of the peace; vacancy in office of mayor filled 
by council .............................................. 48- 61 

Ordinances imposing poll tax of $4, giving $1 discount for pay
ment by a certain date, void. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150 

Park commissioner cannot sell to park commission. . . . . . . . . . . . . . 196 
Proceeds of cemetery tax may be apportioned to cemeteries open 

to the public for burial purposes; cannot be used to gravel 
highways leading thereto. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 

Required to publish proceedings ............................... 262 
Toll bridges under jurisdiction of mayor or bridge commission. . 372 
Under Sec. 6033 Code, first installment of special assessment due 

30 days after date of levy; second installment on annual 
basis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 

Vacancies in nominations at city elections may be filled under 
Sees. 65a-11-a12 Code. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71 

Warehouse for explosives outside of corporate limits not in vio-
lation of law .............................................. 371 

CORPORATIONS-
All persons, associations and corporations issuing stock on the 

installment plan must qualify under Ch. 392, Code. . . . . . . . . . 119 
All securities except those owned by ·bona fide owner must be 

qualified under Ch. 10 laws 43rd G. A ...................... 18'2 
Application fee of corporation for registration under securities 

act retained whether or not application is granted. . . . . . . . . . 158 
Cannot renew corporate period by amendment to articles. . . . . . . 95 
Charter for renewal may issue where statute has been complied 

with and rights of minority stockholders safeguarded. . . . . . 190 
Corporations organized under the laws of Iowa which exchange 

one class of stock for another must comply with the provi-
sions of Sec. 8413 et sequi Code ............................ 298 
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Dealer under securities act defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 159 
Exchange of stock one class for another held not an increase in 

authorized capital . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137 
Foreign corporation must qualify as trustee. Such action would 

not constitute doing business in this state. . . . . . . . . . . . . . . . . . 225 
In issuing non par stock for property; executive council must 

appraise both property and stock value .................... 149 
Installment plan discussed; liability defined. . . . . . . . . . . . . . . . . . . . 129 
Indebtedness; in view of Ch. 12, 43rd G. A., articles of incorpora

tion need not specify limit of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192 
Qualification under Ch. 392 does not relieve from qualifying under 

Ch. 10, 43rd G. A.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 291 
Secretary o.f state has power to determine whether articles of 

incorporation <!omply with the statute ...................... 304 
Stockholder cannot take acknowledgment of chattel mortgage 

running to corporation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 328 

COUNTIES-
Boards of supervisors cannot s,ell heat from court house plant to 

private parties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 317 
Board of supervisors designates number of deputies and approves 

or disapproves appointment ............................... 379 
Boards of supervisors may contract for medical care for the poor; 

only with licensed physicians, surgeons and dentists ........ 310 
Building used to store road machinery repaired or rebuilt from 

county general fund. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76 
Cannot anticipate funds except under Sec. 5259 Code ............ 253 
Cannot assume and pay illegal obligations of township incurred 

for road work. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134 
Complaint under Sec. 4005 may be filed in county where minor 

is found . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77 
"County funds legally available" for county health unit means 

county general funds. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 258 
County wherein poor person has legal settlement must pay for 

his support . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 118 
Indebtedness for court house not within 114% debt limitation .... 181 
Information against incompetent filed in any county where alleged 

incompetent is found. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 178 
May anticipate revenues of bridge fund for emergency expendi-

tures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74 
May issue bonds authorized before increased limitation. . . . . . . . 105 
Notice of finding settlement of insane patient in another county 

mandatory; if not given, county of commitment liable ...... 125 
Not liable for torts of employees...... . . . . . . . . . . . . . . . . . . . . . . . . . 62 
Refunding bonds not subject to Sec. 363 Code .................. 372 
Statute of limitations on insane account runs from last payment 

by the county to the state ................................. 174 
Where investigation ordered by township board of health, county 

liable for payment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81 
Witnesses at insane hearings entitled to same fees as in district 

court ..................................................... 177 

COUNTY ATTORNEY-
Board of supervisors has no authority to modify court order 

allowing attorney fees in liquor injunction................. 68 
Not entitled to commission upon a fine until fine paid.......... 65 

COUNTY BOARD OF EDUCATION-
Superintendent may vote on all questions unless barred by Sec. 

4163 Code .................... • . . . . . . . . . . . . . . . . . . . . . . . . . . . 377 
Term begins immediately after election and members must qualify 

within reasonable time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322 
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COUNTY FAIRS-

Farm aid associations conducting fair entitled to state aid under 
Sec. 2905- Code. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 182 

Proceeds of tax cannot ·be used for deficit in operation. . . . . . . . . . 369 
COUNTY HOSPITALS-

Original bills should be certified to and filed with county auditor 96 
Osteopaths and chiropractors entitled to recognition in .......... 250 
Premiums for liability insurance payable from hospital fund; 

expense of indigent patients cannot be paid from poor fund .. 201 
Surplus in maintenance fund cannot be used for buildings. . . . . . 320 

COUNTY OFFICERS-
Attorney entitled to fee in liquor injunction although second 

injunction against same individual; county attorney "prose
euting case" entitled to fee although not collected until after 
expiration of his term. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42 

Board of supervisors designates number of deputies and approves 
same ..................................................... 379 

Clerk has no authority to fix penalty of bonds of administrators 
and executors .............................. : . . . . . . . . . . . . . 198" 

Clerk holds estate fees in trust; county not liable for wrongful 
payment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 355 

County attorney not entitled to commission upon fine until fine 
is paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65 

County attorney should advise county superintendent on appeals; 
if disqualified, application should be made to the board of 
superviso~ for counsel. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146 

County attorney not entitled to commission on fines paid by jail 
sentence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192 

County attorney not entitled to commission on forfeited bonds. . . 198 
County attorney entitled to fees in mulct tax cases under Sec. 

Hi16 Code . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 199 
County engineer and assistant salary payable out of county gen

eral fund, secondary road construction and/or maintenance 
fund ..................................................... 219 

County engineer is not required to make certificate for trans-
mission line· . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224 

County engineer must keep accurate account of all expenditures. . 324 
County superintendent may vote on all questions unless pro-

hibited by Sec. 4163, Code ................................. 377 
County treasurer cannot change or abrogate special assessment. . 369 
Deputy must be resident of county. . . . . . . . . . . . . . . . . . . . . . . . . . . . 282 
Deputy sheriff may exe•cute sheriff's deed. . . . . . . . . . . . . . . . . . . . . . 84 
Detachment of territory by county superintendent under house 

file 152 acts of 43rd G. A. mandatory; board of receiving 
district may accept therefor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127 

Jrarm leases may be recorded .................................. 277 
Fees paid under opinion of attorney general cannot be recovered. 344 
First grade county certificate not sufficient for qualifications of 

county superintendent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 168 
If trustee appointed as weed commissioner refuses to act he may 

,be removed or compelled to act by mandamus. . . . . . . . . . . . . . 161 
Illegal fees collected by county recorder paid into county 
treasury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 191 

In eounty having two district courts deputy clerk in charge at 
sub-county seat entitled to compensation under Sec. 5236 
Code ..................................................... 205 

Lease providing for lien may be recorded as chatter mortgage .. 291 
Neither sheriff nor county liable to prisoner for work done. . . . 245 
Recorder may destroy chattel mortgage after 5 years. . . . . . . . . . 343 
Recorder may file claims with chattel mortgage clause under 

Sees. 10017-8 Code......................................... 70 
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Sheriff entitled to mileage earned prior to, but collected after, 

he leaves office ............................................ 103 
Sheriff is not liable for incarceration of persons arrested by city 

marshal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 327 
Sheriff killed while in performance of official duty entitled to · 

compensation .......................................... 137-270 
Sheriff may retain rent for portion of residence furnished him 

by county . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 380 
Sheriff required to comply with ruling of attorney general under 

Sec. 13416 Code in regard to photographing prisoners. . . . . . 66 
Sheriff required to serve notices sent him from outside the state 

or county . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59 
Sheriff should make proper charges for foreclosure of chattel 

mortgages . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100 
Superintendent may hold one day institute with approval of 

superintendent of public instruction. (See Ch. 84-85, 44th 
G. A.) ................................................... 305 

Treasurers cannot make transfers of funds; only boards of super
visors with approval of budget director can do so. . . . . . . . . . 307 

Treasurers in counties over 80,000 may proceed to collect delin
quent personal tax immediately after delinquency and employ 
collectors ........................ , . . . . . . . . . . . . . . . . . . . . . . . . 324 

Treasurer may pay jurors, grand jurors and witnesses on their 
certificates and then attach all to claims of board of super-
visors .................................................... 257 

Treasurer must issue duplicate receipts to purchasers at tax sale 
under provisions of Sec. 7266, and cancel erroneously issued 
receipts . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . 43 

Treasurer required to keep accounts secondary road construction 
and secondary road maintenance funds. . . . . . . . . . . . . . . . . . . . 116 

Treasurer should issue duplicate tax deed where original is lost .. 371 
COUNTY RE'CORDER-

See County Officers. 

COUNTY SUPERINTENDENT
See County Officers. 

COUNTY TREASURER
See County Officers. 

CRIMINAL LAW-
Collections of contributions and donations at a prize fight where 

contestants receive a prize is in violation of criminal statute. 126 
Punch board which dispenses U. S. postal cards and the possibility 

of other prizes in violation of Sec. 13198. . . . . . . . . . . . . . . . . . 230' 
Road house defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 157 

DEPARTMENT OF AGIR'ICULTURE-
Board of supervisors should appoint weed commissioner; if they 

fail, must do so at some future meeting; commissioner paid 
from county general fund in case of townships and city gen
eral fund in case of cities. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139 

Can require by mandamus levy of tax certificate by the secretary 
of agriculture for bovine tuberculosis eradication, not in ex-
cess of 3 mills ............................................. 161 

Chapter 64, acts 42nd G. A., does not require eggs to be sold under 
grades established . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115 

County entitled to indemnity on reactors slaughtered. . . . . . . . . . . 312 
Federal statute controls over state in case of conflict. . . . . . . . . . . . 201 
Good faith joint ownership of unregistered stallion for use of 

joint owners not in violation of Sec. 2618 Code .............. 157 
If trustee appointed as weed commissioner refuses to a'ct he may 

·be removed, or compelled to act by mandamus .............. 161 
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Indemnity may be paid as pure breds for animals slaughtered, if 

an application for registration has been mailed and is ac-
cepted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 92 

Land owner required to cut weeds in open drainage ditch through 
land and on adjoining highways .................. ·. . . . . . . . . . 1·52 

Limitation on fruit trees and forest reservation applicable to 
both ..................................................... 217 

One selling and administering stock remedies is practicing veter-
inary medicine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 378' 

Owner not entitled to indemnity where reacting animal dies be-
fore slaughter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 187 

Temporary food stand must be licensed ........................ 328 
"Tract" defined within meaning of noxious weed statute ...... : . 179 

DRAINAGE AND DRAINAGE DISTRICTS-
Assessments may be paid at any time and certificate holder must 

surrender certificates; certificate holder cannot proceed 
against county ·but may against property owner where assess
ment has not been paid. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106 

Assessments on roads may .be paid from either construction or 
maintenance fund ........................................ 169 

Hoard of supervisors may abandon or close lateral drain; or may 
repair same at cost of benefited. parties. . . . . . . . . . . . . . . . . . . . 194 

Boards of supervisors may make additional assessments to pay 
deficiency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45 

Board of supervisors may abandon uncompleted projed, but must 
proceed in the same manner as for establishment. . . . . . . . . . . . 289 

Board of supervisors cannot abandon district except by unani
mous petition of land owners affected. . . . . . . . . . . . . . . . . . . . . . 306 

Deficiency in funds caused by treasurer's failure to collect in
terest cannot be reassessed against property owner; deficiency 
could be collected from treasurer if negligent. . . . . . . . . . . . . . . 108 

Interest on bonds must be paid to the maturity thereof; to date 
of payment if paid before. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73 

Interest on drainage bonds should be paid for the balance out
standing after maturity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 131 

Lateral tile drains are ordinary laterals ........................ 283 

ELECTIONS-
Arrangement of names of candidates in districts smaller than a 

county under Sec. 557 Code. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 313 
Auditor has no discretion where certificate is regular upon its 

face ...................................................... 359 
Boards of supervisors may fix bond election date. . . . . . . . . . . . . . . . 86 
Candidate cannot verify his own nomination papers. . . . . . . . . . . . 313 
Candidate may withdraw by resignation ....................... 347 
Candidate may be either clerir or judge of election. . . . . . . . . . . . . . 357 
Convention may nominate if any one was voted for in the pri-

mary ............... · ...................................... 357 
County central committee may nominate at any time before 

election . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3·50 
County convention cannot fill vacancy for subdivision of county. . 358 
·Electors desiring to vote by abse·nt voters ballot must comply 

with permanent registration statutes. . . . . . . . . . . . . . . . . . . . . . . 302 
Electors in s·chool election may vote by absent voters ballot; all 

qualified electors may vote at school election. . . . . . . . . . . . . . . 79 
General election ballot sufficient if column "independent" is pro-

vided ..................................................... 165 
In cities having a permanent registration, commissioner of regis

tration appoints clerks. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 241 
In cities and towns having permanent registration the certificates 

of same are substituted for the poll books .................. 303 
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Judges and clerks cannot hand out stickers ..................... 316 
Judges must determine delegates to convention by lot, if tie .... 316 
Jury list made up from certificates signed and in hands of regis-

tration clerk .......................................... .'. . 296 
No limitation as to number of candidates ....................... 347 
Party central committee cannot nominate where no nomination 

in primary for township offices. . . . . . . . . . . . . . . . . . . . . . . . . . . . 363 
Petition for nomination must be filed or corrected not less than 

30 days before election. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 359 
Registrars act as clerks of election; Ch. 38, 43rd G. A.. . . . . . . . . . 263 
Registrar not entitled to extra compensation on election day. . . . :130 
Separate poll book necessary where road ·bond election is bE>ld 

· on the primary election day. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 314 
Statute providing for certificate of nomination is mandat<Jry. . . . 358 
Stickers with names printed thereon may be used; board 1.1f super-

visors acts merely as canvassing board ..................... 319 
Two poll books required where precinct is composed of more than 

one township . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . 320 
Vacancies in nominations in city elections may be filled under 

Sees. 655-all-12 Code....................................... 71 
Vacancies in nominations for township officers filled under Sec. 

614 Code ................................................. 347 
Where two republican nominees are certified from same senatorial 

district secretary of state should certify neither. . . . . . . . . . . . 349 
Where voting machines will not carry all names, ballots must 

be used .................................................. 347 
Where vacancy occurs after election .but before qualification 

board may fill vacancy. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 378 
EMINENT DOMAIN-

Buildings situated on real estate considered in awarding dam-
ages ...................................................... 184 

Condemnation jury is not jury within meaning of the constitution 59 
ENGINEERs-

See County Officers. 
A firm advertising themselves as "an engineering company" which 

does not contain as a member thereof any licensed engineer 
cannot use the name "engineering company". . . . . . . . . . . . . . . . 151 

Board cannot collect renewal fee until expiration of license. . . . . . 296 
Upon reinstatement former licensee to pay current renewal fees 

only ...................................................... 375 
EUGENICS BOARD-

Expenses for, payable through retrenchment and reform com-
mittee .................................................... 242 

EXECUTIVE COUNCIL-
Annual inspection and license fee of dams not collectible before 

construction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28'4 
Duty to furnish quarters for state departments; may rent quar-

ter:s if necessary. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 101 
License issued for construction of a dam may be cancelled upon 

surrender of the permit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77 
Person not licensed engineer cannot use the name "engineering 

company" ................................................ 151 

FAIRS-
See County Fairs. 

FARM AID ASSOCIATIONS-
Chapter 80, laws 43rd G. A., removes disability of supreme court 

decision in Jefferson County Farm Bureau vs. Board of Super-
visors .................................................... 152 

Entitled to state aid under 2905, if it conducts a county fair. . . . 182 
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Page 
FIRE MARSHAL-

Officer reporting fire entitled to fee of 50c regardless of number 
of buildings destroyed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 268 

FISH AND GAME-
Advisory board appointed by governor unauthorized. . . . . . . . . . . . 175 
Affidavit under Sec. 1676-a2 Code may be filed at any time within 

10 days after receipt of wild game or animals. . . . . . . . . . . . . . 79 
Assistant and deputy game wardens entitled to fees for service 

of process issued out of municipal court as the ·bailiff...... 73 
Bag limit for pheasants three birds per day; legal possession 

limited to ten birds ........................................ 212 
Bullheads are not game fish. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 281 
Calibre .410 Stevens shot gun classified as shot gun under fish 

and game laws ............................................ 232 
Dealer required to secure permit tags even though he has license 

prior to effective date of act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . 362 
Dealer who ships furs for owner not required to secure permit 

tags ...................................................... 361 
Fish and game fund not available for removal of algae unless in 

interest of fish life. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 72 
Fishing license required in meandered lakes, streams and stocked 

waters ................................................... 164 
Frogs not protected by statute except use for bait. . . . . . . . . . . . . . 42 
Hunting license may be issued to minors. . . . . . . . . . . . . . . . . . . . . . 309 
Land owner may lease premises for trapping purposes. . . . . . . . . . 213 
Nets with mesh less than 2% inches subject to seizure ........ 363 
No authority for refunding license fees ........................ 238 
No authority for destroying black suckers ...................... 310 
One who secures title to furs by attachment may dispose of same. 255 
Open season covers licenses whether issued before or after effec-

tive date of the act. ............................. : . . . . . . . . . 239> 
Owner of private preserve may spear or sell fish ............... 128. 
Private fish pond owner who sells fish must have license ...... 343 
Rock ·bass are game fish. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308 
State waters defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 153 
Statute prohibits the use of shot gun but not other firearms in 

killing fur bearing animals. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24(} 
Tenant, owner, wives or children not required to have license 

to hunt on lands owned or occupied by them .............. 226 
Trapper required to file inventory; dealer subject to prosecu

tion if he knows purchased hides illegally taken or held. . . 2.59 
Traveling representative soliciting hides for tanning purposes 

must secure permit. ....................................... 249 
Trot lines illegal. See Sec. 1734 Code. . . . . . . . . . . . . . . . . . . . . . . . . 153 
Unforeseen contingency may be paid for out of fund provided 

by Sec. 1717 Code. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 243 
Use of shot gun prohibited in taking fur bearing animals; no 

prohibition against use of dogs. . . . . . . . . . . . . . . . . . . . . . . . . . . . 227 

GAMBLING-
See Criminal Law. 

GENERAL ASSEMBLY-
Amendment to bill cannot ·be made after it is sent to the governor, 

but before it has been signed by him. . . . . . . . . . . . . . . . . . . . . . 94 
Cannot pay chief clerk for preliminary organization work. . . . . . 124 
Discussion of right of lieutenant governor to vote.............. 50 
Expressions "with approval of two-thirds of the members of the 

senate," etc., construed. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52 
Member thereof would forfeit membership by accepting employ-

ment by the state or a department thereof .................. 135 
Power of legislative committee not specially appointed. . . . . . . . . . 90 
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HIGHWAY COMMISSION- Page 
Easements for road purposes should be recorded in the county 

auditor's office . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 98 
Not authorized to employ traffic patrolmen for primary roads .... 143 

INHERITANCE TAX-
Appraisers cannot appraise property outside county of residence. 275 
Fees and mileage to be collected by inheritance tax appraisers 

under Sec. 1219, Code 1927. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 149 
See also Taxation. 

INDIGENTS-
Complaint under Sec. 4005 Code, may be filed in county where 

indigent minor is found. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77 
Court committing indigent patient to state hospital may also 

commit unborn child. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 218 
(See also Ch. 82, 44th G. A.) 

INDUS'l'RIAL COMMISSIONER-
Special deputy sheriff entitled to benefit of Sec. 1422 Code. . . . . . 137 

INSANE-
County cannot purchase real estate to protect claim for insane 

support . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224 
Expenses attending arrest, etc., chargeable to county of legal 

settlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 275 
Information may be filed in any county where alleged incompetent 

is found . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 178 
Neither insane person, nor those responsible for his support, are 

liable for the costs in connection with hearing before com-
mission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75 

Notice by ·county mandatory where settlement is found in another 
county; without which county of commitment is liable ...... 125 

Parents liable for support of incompetent, whether minor or not. . 356 
Statute of limitations on liability for insane care runs from last 

payment by county to state ............................... 174 
Witnesses at hearing entitled to same fee as in district court. . . . 177 

INSURANCE AND INSURANCE COMMISSIONER-
Commissioner not personally liable for loss of securities in the 

absence of negligence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 
Fraternal society not permitted to exchange real estate for long 

time lease . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 264 
Insurance companies not authorized to invest in municipal trust 

ownership certificates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 158 
Insurance corporation must renew charter under Sec. 8"36·5 Oode. 238 
Mutual assessment associations discussed. . . . . . . . . . . . . . . . . . . . . . 294 

INTOXICATING LIQUOR-
Board of supervisors has no authority to modify court order 

allowing attorney fees on injunction. . . . . . . . . . . . . . . . . . . . . . . 68 
Druggist required to file form 1455-a unless federal law exempts. 360 
Fees aUowed injunction cases even though second injunction 

against same defendant; and collectible by county attorney 
prosecuting same even after he leaves office; injunction state 
wide in effect. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42 

Installment plan of paying fine is unauthorized; no fees on bond 
forfeiture unless specific provisions in the bond. . . . . . . . . . . . 54 

Permit cannot be granted to drug store serving sandwiches, coffee 
and pie .................................................. 186 

JUSTIOES OF PEACE-
May order new trial where jury disagrees. . . . . . . . . . . . . . . . . . . . . . 288 

LABOR AND LABOR COMMISSIONER-
Child under 16 years of age not permitted to work in restaurant, 

even though owned and operated by parent ................ 169 
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LEGIAL SETTLEMENT- Page 
"Residence" defined with reference to dependents ............ 283-286 

LIEUTENANT OOVERNOR-
Discussion of right to vote......................... . . . . . . . . . . . 50 

MINES-
Rock quarry not mine within statute.......................... 57 
w,orking place includes the roadway or spur into room. . . . . . . . 97 

MISCELLANEOUS-
Newspaper published where deposited for distribution .......... 334 

MORTGAGES-
County recorder may destroy filed chattel after 5 years. . . . . . . . . . 343 

MOTOR CARRIERS-
Operated under Ch. 252-al not affecte-d by Ch. 128, 43rd G. A., 

removing speed limit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 167 
Persons requiring permits discussed. . . . . . . . . . . . . . . . . . . . . . . . . . . . 260 
Ton mile tax computed oii licensed capacity basis, not manufac

turer's rated capacity. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 165 
MOTOR VEHIC:UES-

Boys' welfare association car not exempt from license fee...... 42 
Chauffeur's license required of driver of truck who also solicits 

accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 261 
Claim for refund on junked cars cannot be required to be filed 

by July 1st ................................................ 251 
In hands of used car dealer and licensed not to be taxed as mer-

chandise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 265 
Judgment in justice oourts not final within provisions of Ch. 117, 

43rd G. A.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 177 
Person whose license has been suspended or revoked must pay 

full license fee and penalty at end of suspension. . . . . . . . . . . . 49 
Heconstructed motor vehicle again placed upon the highway can-

not obtain license for portion of year. . . . . . . . . . . . . . . . . . . . . . . 163 
Semi-trailer is motor vehicle .................................. 274 
Trackless trolley motor vehicle, must be licensed .............. 258 
Trailer with loading capacity of over 1,000 pounds subject to 

license . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 362 
Validity of chattel mortgage on motor vehicles seized for con-

veyance of intoxicating liquor determined by court ........ 134 
MUNICIPALITIES-

See Cities and Towns. 
OSTEOPATHS-

Entitled to practice in county hospitals ........................ 250 
Ostoopath and chiropractor may certify children to ·be non-in-

fectious from communicable -disease ........................ 373 
PEACE OFFICEIRS-

Peace officer entitled to reward even though he has no order for 
apprehension of parole violator. . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 7 

Special deputy sheriff entitled to benefits of Sec. 1422 Code. . . . . . 317 
PERMANENT SCHOOL FUND-

City held liable for fines and forfeitures· collected and embezzled 
by clerk of municipal court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 252 

POOR, CARE OF-
County cannot collect from widow money;s ad·vanced to her as 

a pension upon her inheritance of property. . . . . . . . . . . . . . . . 216 
Legal settlement of children same as parents. . . . . . . . . . . . . . . . . . 286 
Legal settlement discussed. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 283 
Overseer of, may also be social worker. . . . . . . . . . . . . . . . . . . . . . . . . 341 

PUBLIC CONTRACTS-
Claims for work and labor on highway improvements filed with 

auditor of state, forwarded to state highway commission. 
Memorandum retained by auditor. . . . . . . . . . . . . . . . . . . . . . . . . . 142 
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PUBLIC FUNDS- Page 
Proceeds of sale of bonds cannot be invested under Sec. 12775-bl 

Code ..................................................... 229 

PUBLIC OFFICERS-
City park commissioner and members of school board not incom-

patible . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 
Judge of superior court and inheritance tax appraisers not in-

compatible . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 237 
Officer of board of supervisors and board of education not incom-

patible . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 140 
Office· of constable and road patrolman incompatible............ 46 
Office of county attorney and city solicitor not incompatible. . . . 91 
Office of deputy sheriff without pay, and city policeman not in-

compati.ble . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91 
Senators and representatives in congress not state officers; there

fore not entitled t•o free copies of the Code. . . . . . . . . . . . . . . . 129 
REAL ESTATE COMMISSIONER-

Agent who is financial correspondent and who sells real estate on 
commission basis for insurance company must procure license 249 

Auctioneer selling real estate must procure license .............. 255 
License not required for company engaged in mortgage loan 

business whose regular employees manage and sell company's 
real estate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 248 

May require written examinations to determine competency of 
applicants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 326 

Person admitted to practice law not required to have real estate 
license . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 332 

RETRENCHMENT AND REFORM COMMITTEE-
May order transfer of funds for expenses of eugenics. board. . . . 242 
May order transfer for use of real estate commission. . . . . . . . . . 24 7 

ROADS AND HIGHWAYS-
Anticipation of seeondary road fund limited to 50% of construc-

tion fund . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18'9 
Assessment district for improvement of secondary roads not abol

ished by Ch. 20, 43rd G. A.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 220 
Board of supervisors may fix bond election date. . . . . . . . . . . . . . . . 86 
Board of supervisors may establish secondary road improvement 

districts irrespective of lapse of time ...................... 122 
Bridge on abandoned roadway belongs to county ................ 333 
Cities and towns not entitled to representation on board of ap-

proval . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2·54 
Construction of side walks or streets cannot be paid for from 

maintenance fund of Iowa State Board of Education; may 
be paid for from general improvement fund. . . . . . . . . . . . . . . . 183 

Construction or maintenance work due various townships by 
reason of credit for road improvement, paid out of secondary 
road and/or maintenance fund under Ch. 20, 43rd G. A ..... 221 

Contracts for material for bridge construction need not be ap-
proved by highway commission; contracts for road construc
tion must be so approved. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 285 

Cost of engineering on co-operative improvement of primary and 
secondary highways may be paid from proceeds of bonds 
voted, and not from the general fund of the county. . . . . . . . . 52 

Cost of grading, bridging, graveling and maintaining county 
trunk system chargeable to fund of which road is continu-
ation ..................................................... 271 

Counties cannot anticipate refunds from primary road fund; all 
refunds accrue to secondary road construction fund. Ch. 20, 
43rd G. A.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 215 

County engineer must keep an account of all expenditures. . . . . 324 
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Page 
County must furnish bridging to agricultural field. . . . . . . . . . . . . 339 
County primary road bond redemption and interest fund derived 

from special levy may be transferred to county general fund, 
but premium received from sale paid on the principal. . • . . . 78 

Counties share of township road assessment payable from 35% 
secondary road construction fund. . . . . . . . . . . . . . . . . . . . . . . . . . 238 

Date fixed for turning over funds from township to county treas-
ury directory only. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 

Discretionary with board of supervisors whether or not township 
trustees maintain local roads. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 229 

Distribution of maintenance fund within discretion of board of 
supervisors. Ch. 20, Sec. 35, 43rd G. A.. . . . . . . . . . . . . . . . . . . . 228 

Drainage asses,sments against secondary roads payable in accord
ance with Sec. 76, Ch. 20, 43rd G. A.. . . . . . . . . . . . . . . . . . . . . . 277 

Equipment and machinery may be bought from construction or 
maintenance fund; Sec. 43, Ch. 20, 43rd G. A., applies. to 
materials only . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 237 

Error in charge of assessment on road district may be corrected. 240 
Funding or refund·ing bonds not affected by Ch. 20, 43rd G. A.. . . . 193 
Legislature alone has authority over public highways for pur-

poses other than travel. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346 
Limitation of indebtedness not changed by S. F. 480, 43rd G. A.. . 123 
Local county roads but not bridges and culverts may be main

tained by trustees under authority of board of supervisors. . 254 
Mandatory on board of supervisors to improve road or street con

tinuation of county trunk system. Ch. 20, Sec. 48, 43rd G. A. 256 
Mandatory secondary road construction levies cannot be antici

pated by secondary road bonds. (See Dee vs. Board of Su
pervisors, 209 Iowa 1341) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 155 

May condemn land for borrow pit. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340 
Poll tax due if age of 21 reached prior to October 1st. . . . . . . . . . 269 
Primary road fund cannot be anticipated or pledged to assist in 

extension of improvements in cities and towns. . . . . . . . . . . . 175 
Proceeds of bonds not needed in the improvement may be used 

to retire bonds. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 282 
Refunding bonds may be issued without complying with Sec. 363 

Code ..................................................... 353 
Right of way acquired under provisions of Ch. 241"b1 may be paid 

for under provisions of Sec. 4755.b5 by issuing certificates 
anticipating the revenue to be refunded. . . . . . . . . . . . . . . . . . . . 116 

Road established prior to effective date Code 1851, has width 
established; if since that date statutory width is 66 feet; 
land owner acquires no rights by encroachment upon high-
way ...................................................... 120 

Road equipment turned over to county for legal obligations paid 
by it; if trustees maintain local roads depreciation and 
depletion of equipment chargeable on annual basis .......... 262 

Salary county engineer and assistants payable out of county gen-
eral fund or secondary road and/or maintenance fund ...... 219 

Secondary road construction material chargeable to CQnstruction 
fund; repairs to maintenance fund ........................ : 200 

Secondary road construction fund apportioned by board of super-
visors .................. · .................................. 251 

Secondary road construction program subject to approval of 
·board of approval. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 315 

Secondary road construction fund set aside for local roads can 
be expended only with approval of board of approval. . . . . . 351 

The 35'% of secondary road construction fund pledged to local 
roads must be equitably distributed. . . . . . . . . . . . . . . . . . . . . . . . 264 



396 INDEX 

Page 
Transfers may be made from secondary road maintenance fund 

to county road funds with approval of the director of the 
budget ................................................... 245 

Trees cut on highway cannot be piled on adjoining lands ....... 332 

SCHOOLS AND SCHOOL DISTRICTS-
Annuity and retirement fund cannot be placed with insurance 

company under contract; teacher may volunteer more than 
1% 0 0 0 0 0 0. 0 0 0 ••• 0 0 0 0 0 0 •••• 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 •••• 0 0 0. 0 0. 0 0 0 334 

Appeal cannot be taken from refusal of county superintendent to 
revoke certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 208 

Appeal will not lie from refusal of consent under Sec. 4274 Code, 
Field vs. Samuelson, 233 N. W. 68'7 ....................... . 

Apportionment under Ch. 107, acts 43rd G. A., means pro rata 
apportionment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 330 

Architects' fees may be paid from the proceeds of bonds voted. . 54 
"At a general election" as used in senate file 78, 43rd G. A., 

means regular school election. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i21 
Attendance by non-resident discretionary with the board. . . . . . . 377 
Board cannot buy supplies from corporation whose managing 

officer is a director. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 335 
Board has discretion either to furnish transportation, or com

pensation therefor, where school is closed for lack of pupils. . 211 
Board may direct treasurer where and in what amounts to de

posit school funds (See Ch. 2, 44th G .• A.) . . . . . . . . . . . . . . . . . . 87 
Board may establish play ground .............................. 335 
Board may excuse person over 21 years of age from paying 

tuition ................................................... 147 
Board may prohibit smoking within reasonable distance of school 

grounds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 337 
Board may purchase real estate for school purposes from a mem-

ber thereof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 93 
Bonds, or taxes voted for building, and equipping building can-

not be used for purchase of ·site; proposition submitted should 
conform to petition and notice............................. 44 

Gannot loan or lease school property for parochial school. . . . . . 212 
Cannot pay .group insurance premium for teachers ............ 256 
Child placed under contract .by board of control, or paroled from 

industrial school, becomes resident of school district for 
school purposes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,7 

Clause providing for termination of teacher's contract on 20 days' 
notice by either party valid and enforceable. (See Miner vs. 
School Dist., 234 N. W. 817) 00 00 00 00 00 00 00 00 00 00 00 oo 00 00 00 185 

Combined course in American history and constitution of the 
United States and of the State of Iowa, not sufficient to 
comply with Sec. 4256 Code................................ 62 

Consolidated district may transfer funds under the provisions 
of Sec. 4241. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54 

Consolidated school bus subject to road limitations prescribed 
by highway commission .................................... 300 

County superintendent cannot require board to operate a school. . 222 
County superintendent may conduct one day institute. (See Ch. 

84-85, 44th G. A.) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 305 
County superintendent may call election to fill vacancies without 

court procedure to determine status of directors............ 87 
County superintendent may vote on all questions unless prohibited 

by Sec. 4163 Code .......................................... 377 
Detachment of territory under conditions described in house file 

152, acts 43rd G. A., mandatory; board of receiving district 
may act therefore. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127 

Discretionary with board whether junior college be established. . 269 
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Page 
District liable for tuition for attendance period, if absent work 

is made up. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 336 
District may vote on levying school house tax at special election. 304 
District may vote tax for a term of years, subject to recision if 

no vested rights attach. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 304 
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