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•

TO VOL. 1.
[The numbers down the middle of the pngoe show the pageR to \Vhich the
An index will be found at the end of Lbo

matter thereunder pertains.
supplement to Vol. 11.]
SEC.

2.

12.

[19 G. A" ch. 52, repeals so much of the substitute (18 G. A" rho 38)as relutes to compensuticn of officers and employes, and enacts in lieu thereof the

following:J
:SEC. 2. The compensation of the officers and employes c.f the Coml'omnthn
er'd assembly shall be' To the secretary of the senate and of
otticers RLd
g en
~
cmvlu~'\.1h
chief clerk of the house, seven dollars per day each; to the nseistant
secretaries of the senate and clerks of the house, Ilix dollars per
day each j to the enrolling and enp;roslling clerks, five dollars per
day each; to the sergeant-at-arme, door-keepers, janitors and
postmasters, four dollare per day each, and mail-carrier five oollars per die m; to clerks of com mittees, three dollars per day each,
and the necessary stationery for each of the clerks, secretaries,
arid their asaiatants aforesaid: to the paper-folders two dollars and
fifty cents per day each; to the messengers two dollars per day
each. And no other or greater compensation shall be allowed auch
officers anti employes, 1101' shall there be any allowance of or for
stationery except all above provided, postage, newspaperll or other
perquisites in any form or manner or under any name or dellignation. And this act ehall apply to the officers and employes 80
named of the nineteenth general assembly for their full term of
office,
-

I.

SEC.

-

.

G.

31.

as it WM ngr~~d to than the enrolled

All the constitution requires a proposed amendment to be entered upon
the journalII of the respective hotises
of the !-'eneral assembly when azreed
to, such journals Are higher evidence
of the content. of auch umendruent

copy of the joint resolution propoeing
such amendment, signed by the presiding officeI'll of the respective hOUIlP8
and by ihe ioverDOI'; Koehlerc, Hill,

60-54:3.

10.

45, ~ 11.
Calendar rnonths are to be com- I where there is One ~ l'clI·!.:hillll. TOIlel.

SEC'.

puted by reckoning from a given dll)' . of /Jrivlit7ll, 61-10:3.
to the day of a correspcuding number

I

- 20.
SEC.

93.

[1~ G. A., ch. 12~. amends the 9uhlltit.llt~ Mn.~tl1d by 189. A, ch: IS7, by
etr:km:: out t!lll wonl~ .. the gran We " In tho l1:nth bns lit tbs 'Iecllon al It

(1)

2
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stands, and inserting in lieu thereof the words, "sitch person or cnm pans],
oroll the application of a party claimillg title /J all!l'alld ihrouo]: such. pet'Sfln or compansj'": and further, by striking out the word "gran~ep," where It

occurs in the tenth and fifteenth lines, and inserting in lieu thereof the wonl
"opplicont.' ']

I

e
]1' the certificate" provided for in the construction of the road, so as tD
this section is introduced, it dispenses entitle the g-rantee to the-lands under
with all other proof, and makes lit the act. But whilst the certificateesleast a prima fncie case. In the I tnblishes the title of the grantee, it is
absence of such certificate the party I not essential to such title: C" B. «(.
must prove the selection of the lands" Q. R. Co, r. Lewis, [i3-10l.
that they are within the giant, and
.

25.
SEC.

120.

[20 G. A.. c'i, 119, amends this section hy inserting after the word "clerk"
in the sixth line thereof, the words "and reporter, "1

28.

IG G. A" Ch. 159.
[19 G. A., ch. 27, amends section 3 of this act by inserting after tho word
"copies," in thc seventh line thereof, the following words- "Uf the report

TIeport. or
;-i~l~ ~Ollcd or of the state board of health, fire tholl".a1l,[ copies, of which number fire huneun .
dred copies bound in clotb.and tioentu-eiqh: hnndred copie« ill double-thick

Jlnper COl'el'S, shall be delivered to the state board of hea It h, amI the stall'
board of health shall send olle copy to the clerk of eacb local board of health,
alld such clerk shnl] delicer the sallie to his Sl/cceSlior ill office, as the propel't.'! of the state." ]
[19 G. A., ch. 175, amends sections 1, 2 and 3 of the same act, to read as

fol1ows:]

1.

The adjutant-general, the superintendent of public
of the pcn itentiuthe in~ane, the fish
stltutfonx;
comnussioner, the suporiutendcnt of the weathcr Sen"ICC, the state
~~~~'~ to be
board of health, the commissioner of pharmacy, the state mille in.
spector, ercept all boards of commissioners hal"illg charge of the
erections of public buildings, the board of curators of the state
historical society, and all boards of trustees of state institutions,
except the state agricultural college, shall, on or before the fifo
teenth Jay of August, preceding the regular sessions of the goenoral assembly, make to the governor of the state a report of the
condition and needs of the officers, institutions, and matters severally intrusted to their care, as well as of all other subjects upon
which reports are now by law required of such officers, boards or
~t"trmrnt or commissions; and also a statement, showing in detail the excxpendttures. penditure of all public moneys placed or coming into their hands,
with each voucher or duplicate voucher for such expenditures, except where such voucher or duplicate is required to be furnished
borne state officer at more frequent intervals.
Provided, that the reports hereby contemplated, shall take the
place of the various annual and biennial reports now required to
be made by such officers, boards or commissions, except the annual report on insurance.
FI""al term
SEC, 2.
The biennial fiscal term of the state shall end on the
euus when,
30th day of June, in 18!:!3, and each odd numbered year thereSEC.

Report. or om- instruction, the state librarian, the wardens
~i~;;:~~)~,:'.lii"u_rios, t?e .visitillg com111i~tce to the hospitals for
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3

after, and the succeeding term shall begin on the day following;
and the reports of officers and institutions shall cover the period
thus indicated, and shall show the condition of their offices and
instisutions respectively on that day: Provided, that this section
shall not apply to the state agricultural college and farm.
The governor shall cause to be printed, of the various public Nl1~~r.to be
documents, as'follows: Of the biennial message, twelve thousand pr II •
copies; of the governor's inaugural address, six thousand copies;
of the report of the auditor of state, ten thousand copies; of the
report of the superintendent of public instruction, six thousand
copies; of the report of the state agricultural college, six thousand copies; and of each of the other reports, five thousand copies.
The secretary of the state shall make distribution thereof as fol- DistrlbuUon.
lows: To the members of the general assembly, eight thousand
copies of the message, two thousand each of the inaugural address, the report of the auditor of state, and the report of the superintendent of public instruction, and two thousand copies each
of the other reports; fifteen hundred copies of the message, and
five hundred copies of each of the other documents, to remain with
the state, for the nse of future general assemblies and special
calls therefor; fifteen hundred copies to be stitched and bound in
boards in books containing a copy of each report, to be distributed
as follows: one copy to each officer 81111 member of the general assembly; one to each state officer; one to each state office
to remain therein; one copy to each state institution to remain
therein; one to each member of the several boards, and one
to each officer of the institutions who is required by law to
make report; one copy to each district judge, each circuit judge,
and each district attorney; one to the office of the county auditor
in every county to belong' to said office; one copy to each
newspaper in the state; eighty copies to the state historical society; a sufficient number to the secretary of state to enable
that officer to make the distribution provided for in section 18\.18
of the code; and the remainder to be placed under the control of
the executive council. The remaining unbound copies of the doenments shall be distributed to the officers and institutions respectively making report.

16 G. A., Ch. 159, § 4.

29.

I

The journals of the :re~peetive both of such houses: Koehler e, Hill, .
houses are competent . evidence to 60-543.
show the proceedings of either or I

35.
18 G. A., Ch. 60, § 1.
[20 G. A., ch. 125, repeals this section and enacts in lieu thereof the following:]
SECTIOY 1. As soon as practicable after sufficient opinions Reporter shall
are announced to make a volume, as herein provided, the supreme I;;l~f~~~'~::ll;~,
court reporter shall furnish and deliver at his office at Des sutllvleut are
Moines, Iowa, to the person, persons or corporation having the~:::ko~l~~~Lto
contract with the state for publishing the same, copies of such lime.

4
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opinions, and with each opinion a syllabus, a brief statement of
the facts involved, and, in nil cases where he may deem it of suf'ficient importance, the legal propositions made by counsel iII the
argument, with the authorities cited, when the same have been
prepared and furnished by counsel in a brief form and in a manlier suitable for publication; but the argument shall not be reFu mlsh An In- ported at length, nnd within twenty days after the proof sheets
tI,'x within
for a volume have been Iurn ishe d to him by the publishers at his
tw cnty days.
. J)es~,
'['
[II f urms
. h to sue h pun
1.1'IS hers all
office m
omes, I owa, Iie SI\II.
I'l1hlls~l('!",
index and table of cases to such volume, The publishers shall
furrush revise, furnish to the reporter without delay, RS soon as they shall be issued, two copies of the revised proof sheets of the opinions, head
notes, index and table of cases of ench volume, for corrcction and
approval by the reporter and judges of the supreme court, and
shall cause such corrections to be made therein as shall be indio
cated by the reporter or said judg-e8. Each of said volumes shall
:\nl1lh~r of
contain not less than 750, nor more than 800, pages, exclusi\'e of
1"'\:'" for each the table of cases and index, and the workmanship and quality of
volume.
material shall ill every particular be equal to the first issue of \"0\Equnl to \'01. ume forty of the Iowa sllpreme court repor-ts, and shall be apuiuc 40.
proved and accepted by a majority of the judges of the supremc
court.

38.
SEC.

162.

This section does not, permit np-j
peals in cases where there IS no statute authorizing them; lIS, for instance. in the ca.•e of action of fence
viewers: Mc Keerero, Jenks, 59-:V,O.
Where a circuit court has, under

this section, exclusive jurisdiction,
and a change of place of trial IS
«ranted, the case should be sent to
some other circuit court, and not to
the district court: Schuchart v. Lam111 e!J , 17 N. 'V. Rep. 467.

I

AFTER SEC.

,Tnri"lirtloll
:IlIrl }ifJwers of

<'irell!l [udges.

Rrnrnllng

clau.,t,;,

163.

[A list of the judicial districts and circuits, as at present constituted. will
be found in the supplement to pag-e 1166. 17 G. A., ch, 51, divided the first,
fifth am! seventh judicial districts into two circuits each, and provided for
the election of a circuit judge ill each of said circuits. (See § 9 of that act,
in supplement to page 1;'7.) The same net contained the following.]
SEC. 10.
Thc judges of the several first and second circuits
bv this act created, shall have and exercise within the counties
c~nstituting their said respective circuits, all the rights, powers
and jurisdiction which are atthis date possessed and exercised
by the several circuit ju(lg-os within said counties, and all provisions of law now applicable to the circuit court or to the judge
thereof shall apply, and are hereby made to apply, with same
force and effect, to said courts within said first and second circuits, and to the judges whose appointment and election arc
herein provided for, excert so far as the same may be inconsistent with the provisions 0 this act.
SEC. 11.
The records and books heretofore kept for the business of the circuit courts within and for said counties, shall be
continued and used within said respective counties for the same
purposes, under the provisious of this act.
::SJ.:C. U. All acts and parts of acts inconsistent with the provisions of this act, are hereby repealed,
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[:20 G. A.• ch. 19, § 1, divides the sixth judicial district into two circuits, as shown in the supplement to page 1166. It also provides for the
election of circuit judges in said circuits: see, §.j of the ad inserted in supplement to page 157. Sections 2. 3 and 4 are temporary in character, providing for appointment of judge to 2d circuit until one CM be duly elected.
and for his performance of duties during that time. The other sections of
the act are us followa.]
SEC. 6.
The judges of said first and' second circuits by this POWPI'llO!
act, created shall have and exercise within the counties constitut- JUUl;Cll.
ing their said circuits, all the rights powers and jurisdiction
which are possessed and exercised at this date by the circuit
judge within said counties, and all provisions of law now applicable to the circuit court or to the judge thereof shall apply, and
are hereby made to apply, with the same force and effect, to said
court within said first and second circuits and to the judges
whose appointment and election are herein provided for, except
so far as the same may be inconsistent with the provisions of this
act.
SEC. 7.
The records and books heretofore kept for the busi- Records.
ness of the circuit court within and for said COUll ties shall be
continued and used within and for said respective counties for
the same purposes and under the provisions. of this act.
SEC. 8.
AI1 acts and parts of acts inconsistent with the pro- Repcnlillg
visions of this act are hereby repealed.
clause.
[20 G. A., ch, 181, § 1, divides the fourth judicial district into two cir-

cuits, as shown in the supplement to page 1106. It also provides for the
election of circuit judges in said circuits: see §§ 2 and 5 of the ad inserted
in supplement to page 157. The other sections of the act are as follows:J

SEC. 3.
The present 'circuit judge of the said fourth judi- Prcscnt jude«
. I circuit,
. . 8S constitu
. t e dprIOr
'
10 r-ounnue til
cia
to t Iie pa~sage 0 f t hiIS act, olllee
I1l1til
shal1 continue to be, and to exercise the powers and discharge January, 1&.'>.
the duties of, circuit judge and hold the circuit court in each and
all of the counties above named until the first day of .Ianuary,
A. D. 1885, and until his successors shall be duly qualified, after
which the judges elected for tho said circuits respectively shall
each have and exercise, within the counties constituting their
respective circuits, 811 tho rights, powers, jurisdiction and authority, which now are, or by law shall be, conferred upon the
circuit court and circuit judges of tho state, and all provisions
of law now applicable to the circuit court and circuit jndg-es,
shall apply to the said circuit courts and judges of said first and
second circuits of said fourth judicial district.
SEC. 4.
The records and books heretofore kept and used Recot" COilfor the business of the circuit court in the respective counties trnue
within said circuits, shall be continued and used in the respective counties for the same purpose under the provisions of this
act.

ADDITIOYAL CIRCUIT JUDGES.

rI9 G, A., ch. 56. §~ 1 and 2, provide for the election of two circuit
judges in certain circuits: See those se-tions inserted in supplement to page
157. Other sections of the I\Ct are all foJlows:]
SEC. 3.
In circuits having two judges, the judges shall not ~:;'.:~~;~li~:':i~_
sit toe-ether in the transaction of the eame business, but may to- cui! court ill
,
busi cireuils
huving
gether" h0'ld t he same term, rna kilIlg an apportionment
of t hee busitwo Judges.

6
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ness of said term between them; and they may hold terms ill different counties at the same time.
SEC. 4. Immediately after the election and qualification of the
T'imes of hold- additional judges provided for by this act, the circuit judges, and
iIwcourtlndls-d'
i
. Iges lor
r
.
. h avmg
.
11'I7:t"
contain'S trrict
JUt
t h e d"istricts em braci
raclllg circuits
two
lllg ,t'I1'cults
circuit J'udges, as provided for by this. act, shall torrether desighaving two
~
judges.
nate an fix, by an order under their hands, the times of holding
the terms of said courts in each county in their districts for the
years 1883 and ISS!, and a similar order shall by them be made
every two years thereafter.
[20 G. A., ch. 18. §§ 1 and 2, provide for the election of an additional
circuit judge in the second judicial district: See those sections inserted in
the supplement to page 157. Other sections of the act are as follows:]
SEC. 3. The judges of the circuit court in said circuit shall
Judges shall
not sit to"cther.

Fix terms of
court.

not sit together in the transaction of the same business, but may
.
I
tobet her h0 Id t he same term rnakimg an apportronrnent
of the
business of said term between them; and they may hold terms in
different counties at the same time.
SEC. 4. Immediately after the electi.on and qualification of
the additional judge provided for by this act, the circuit judges
and the district judge for said district shall together designate
and fix by an order under their hand, the times of holding the
terms of said court in each county in said district for the years
1885 and 1886, and a similar order shall be by them made every
two years thereafter.

39.

I

SEC. 16!J.
A telegram from the judge to the ten order within the requirements of
clerk. making the proper direction as this section: 'DIe State v. Holmes,
to adjournment, is a sufficient writ- 56-588.

40.
SEC. 177.
A decree signed by the judge and 18.8 contemplated in section 2897, may
entered in vacation is valid, and not be made by the clerk in vacation and
void, though it contsa in provisions approved, under this section, at the
not contained in the memorandum next term: Kendiq v. JIm"ble, [>8made in the judge's calendar at the 529. A judgment cannot exist meretrial' nor does the fact that it im-jlY in the memory of the officersof the
prop~rly provides for a sale of reul court or in memoranda entered upon
property without redemption render books not intended to preserve the
u sale' thereunder absolutely void: records of judgment. Balm e. NUlIn,
Tm,'r fl. IVhitman, 56-448.
19 N. W. Rep. 810.
Entry of judgment on confession,

I

I

SEC. 178.
A court may. on its own motion. cor- \ ings, expunge the first ruling from
reet its record; and may, upon dis- the record and make a different one:
covering mistake or error in its rul- IVolmellstalit v. Jacobs, 61~72.

43.
SEC. 190.
A judgment rendered by a judge that defendant has ever questioned
who has previously been an attorney or objected to such judgment: COIIIIin the case. is not to be deemed abso-j ty of Floyd v. Cheney, 57-160.
lutely void where it does not appear

I
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SEC. 192.
This section must be construed as and place for the hearing of matters
applying to courts other than those requiring notice: Case!l tI. Stewart,
of probate, which are expressly an-I 60-160.
thorized by § 2313 to appoint the time

I

44.
SEc.1fl6.
The judge's calendar is not a rec-\ The judge's calendar is in the natord of the court, and an entry there- nre of a private memorandum book,
on as to a decree cannot, in itself, be I designed merely to promote the conregarded as a decree; and where a venience of the judge and clerk. It
subsequent decree was entered in va- is not a record provided by law, and
cation, containing provisions not I the entries made therein constitute
found In the memorandum on judge's the mere announcement of the
docket, held, that such prOVisions judge's mental conclusion, and not
would not, therefore, be void : Traer the court's action: Stale e. Manle.I/,
r. 1'1 hitman, <J6-443. And see Case
N. W. Rep., 211; Miller v. Wolf,
1'. Plato, 54-64.
18 ld., 889.
The entry in a judge's calendar is
The judge's minntes upon his calfor the guidance of the clerk, and endar do not constitute a judgment,
such entry is evidence tending to Where it was sought, in an action on
show a decree was ordered: 1n re an injunction bond, to l?rove the disEstate of Edwards, 58-4:~I.
missal of the action for Injunction by
Where an indictment is lost, the proof of the entry on the Judge's calcourt may, upon motion, substitute a I endar "dismissed as per stipulation, '.
copy, and froceed thereon as upon t and a stipulation was not shown, the
the origin a : State v. Hirers, 58-102; evidence was held not sufficient:
State v. Slevisiger, 61-623.
Towle 11. Leacox, 59-42.

I
I

119

I

SEC. 197.
It is essential to the validity of the
judgment that it appear upon the
record book. This is approved by the
judge, and constitutes the only proof
of his acts. The judgment docket is
intended to show merely an abstract
of the judgment, and It is contemplated that it.shall be made up from
a judgment previously entered in the
record book. Where the entry of
judgment in the record book was
blank as to amount of recovery, except the amount of costs, held, that
it was only an entry of judgment to
the amount of such costs, although
the judge's calendar contained an
entry directmg the clerk to assess the
amount of recovery, and the judgment Jocket contained an entry of an
amount 80 assessed by the clerk:
Case (0. Plato, 54-64.
TLe only legal evidence of a
judgment is the clerk's entry in the
record provided by law, and the abo
stract of the same in the judgment
docket. It cannot be proved by a
memorandum in the judsre'acalendar:
JlIilla e, Wolf, 18 N. W. Rep. 889.

Where the abstract of the judgment, as contained in the judgment
docket, is introduced in evidence
without objection, it should be regarded as evidence, even without
proof of the loss or destruction of the
original: Moore e, McKinley, 60367.
Where the entry of a judgment
upon the judgment docket did not
show that It was entered against the
proper party, by reason of a mistake
of initials, and it did not appear
whether there was a mistake III the
judgment record or not; held, that
it would be presumed, for the purpose
of supporting an attachment proceeding, that judgment was properly
entered upon the record, and therefore that the mistake in the entry
upon the docket would not invalidate
the judgment: Preston v. Wright,
60-351. A bar docket constitutes no
part of the records of the court:
Giiford I'. Cole, 57-272.
As to sufficiency of indexing to impart notice, see notes to § 1944.

7
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45.
SEC.

200.

Where a pleading is ma.rked flied
bytheclerk,butnoeutryofsuchfiling
is made on the appearance docket, it
cannot be considered as having been
filed: Padden e, Moore, 58-70:3.
And where the petition in an attachment proceeding was marked "filed"
by tbe clerk, but not entered on the
appearance docket, held, that the

I

action Wall properly dismissed upon
motion, as the court was bound to
consider the petition 118 not filed;
Nicksor: 11, Bail", 59-..')31.
Thill section does not apply in respect to the filing- of depositions:
Byington I'• ..\fOOI"8, 19 N.W.Rep. 644.
Nor to the filing' of bills of exceptions: Royer v. Foster, 17 id, 516.

I
I

46.
SEC.

205.

A county haa undoubted authority,
through its board of supervisors, to
employ counsel, and will be bound
by a contract made for that purpose,
even though it be not entered on the
records of the board.. Such contract
way be proved by parol. Jordan 1'.
Osceola Cotmty, 59-388.
A county can be made liable to
pay for additional counsel, only as

I
I
I
I

the board 01 supervisors has determined such COUDSel to be necessary.
The court cannot, at the request of
the district attorney, appoint assistant counsel and thereby bind the
county to pay therefor. at least. unless on account of the absence of the
district attorney, and in order to
prevent the failure of justice: SeatoII
v. Polk COl/lity. 59-626.

47.
Szos. 208, 209 and 210.
[These sections are repealed by the following aot.]
[Twentieth General Assembly, Chapter
SECTIO~

1~.]

1. The power to admit persons to practice as attorPower to
neys and counselors in the courts of this state, or any of them,
admit, vested
is hereby vested exclusively in the supreme court.
.
tn supreme
court,
SEC. 2. Every applicant for suoh admission must be at least
Qualification twenty-one years of age, of good moral character, and an inof Ill'pllcllU(;." habitant of this state, and must have actually and in good faith
pursued a regular course of study of the law for at least two full
years, either in the offioe of a member of the bar of this state,
residing therein, and in regular practice, or in some reputable
law school in the United States, or partly in such office and partly
in such law school: provided that in reckoning such period of
study, the school year of any such law school consisting- of not'
less than thirty-six weeks, exclusive of vacations, shall be considered equivalent to a full year.
.
SEC. 3. Every such applicant shall also be examined by the
EltlUlllnlltloD. court, 01' by a committee of not less than three members of the
bar, appointed by the court, as to his learning and skill in the
law; and the court must be satisfied, before admitting to praotioo,
that the applicant has actually and in good faith devoted the'
time hereinbefore required to the study of law, and possesses the
requisite learning and skill therein.
SEC. 4.
Suoh examination shall be held in open court: pro~!Owl~".",mlnod oided, that the graduates of the law department of the state
~;~;IIII~ie•.(,r. universi~y may be examined at the university, in Iowa City, by
~:\~t.c Uulver a committee of not less than three members of the bar, ap-

9
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pointed by the supreme court for that purposc; and on production of his diploma from said law department, and a certifioite
by such committee that they han" examined such applicant, and
are of opinion that he possesses the learning and skill requisite
for practice of the law, any such graduate may be exempted
bv the court from any further examination .
• SEC. 5.
Anv person becoming a resident of this state, after Athttorn~~.. from
havi
I
b ar 0 f any ot h er 0 f t h e U'
aVlIlg b een a- dmi
nutto d to the
mte doer states,
States, in which he has previously resided, may, in the discretion of the court, be admitted to practice in this state without
examination or proof 0'£ period of study as hereinbefore provided,
on proof of the other qualifications by this act required, and on
satisfactory proof that he has practiced law regularly for Dot
less than one year, in the state from which he comes, after having been duly admitted to the bar according to the laws of such
state.
SEC. 6. All persons on being admitted to the bar, shall take Oath of per' .to support tI
"
f t he U'
an oat h,or a ill rmation,
ie const.itutron
0
mte d 80118 admitted.
States and of the state of Iowa, and to faithfully discharge the
duties of an attorney and counselor of this state, according to
the best of their ability.
•
SEC. 7. The supreme court may, by'general rules, prescribe Supreme eourt
the mode in which examinations' under this act shall be con- ~'i~rcscrlLo
ducted, and in which the qualifications required IlS to age, residence, oharacter, and term of study shall be proved, and may
make any further rules, not inconsistent with this act, for the
purpose of carrying out its object and intent.
SEC. 8.
Any member of the bar of another state, actually Attorney« from
engaged in any cause or matter pending ill any court of this ~~e~~)l;~~;:
state, may be permitted by such court to appear in and conduct an~ conduct
.,
h'IS rest'd ence 1ll
. anot hor trial.
sue h cause or matter W IJl'I e retaining
state, without being subject to the foregoing provisions of this
act.
SKC. 9. Sections 208, 209, and 210, of the code, are hereby Code, ~ 1. :!O~.
repealed, but nothing herein contained shall affect or impair the ~~~:.:l~lo.
right of any person heretofore admitted to practice in any of the
courts of this state to continue so to practice.

48.
SEC. 212.
See Slemmert'o Wright, 54-164.
SEC. 215.
A notice of the claim for a. lien iSl
sufficient if inserted in the original
notice of the action (at least if signed
by the attorney in his individual ca-I
pacity as well as in his capacity as
attorney for his client): Smith. v.
C.. R. I. rl' P. H. Co. 56-720.
While service of notice of attorney's lien, in an actiou against a corporation, mig-ht not be sufficient if
made upon one of the class of agents
upon whom serviceof original notice

is authorized, yet if such service of
notice of lien is upon one of such
azents in connection with the service
of the orizinal notice, such service of
notice of lien is sufficient, the service
of the original notice being sufficient
to charge such agent with a.duty in
relation to the matter: Ibid.
An attorney's lien may properly be
claimed, not only in all actions on
contract, but also in actions for damages arising from tort, and it will not

I
I

•
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be defeated by the fact that the case
is settled without judgment having
been rendered: Ibid.
The lien attaches, after proper
tice, not only for services then rendered, but for those thereafter rendered: Ibid.
An attorney can not have a. lien
upon any greater amount than shall
actually be found to be owing by the
opposite party to his client. And

Iment
where an attorney took an assignof a judgment t<l secure his
fees, held, that he stood in the shoes

no-I of his client, and must take the judgment with all the burdens, such as
costs, taxed in favor of the opposite
party, etc., attaching by the course
of the litigation: Tiffan!f 1'. Steioart,
60-207; Wat80n 11. Smith, 18 N. W.
Re.p. 916.
_

I
I

51.
SEC.

227.

A judgment rendered upon a. ver-I upon appeal, but it can not be disrediet by a. jury, some members of garded us a nullity: For~man 11.
which are disqualified, is erroneous'lllunter, [)9-,)50.
but not void; it might be reversed
SEC. ~32.

52.

The fact that vacancies in the jury
panel are filled by talesmen instead
of by the additional drawing herein
provided tor, is not a ground of chal-

I
I

lenge to the panel under § 27&7, and
can be raised, if at all, only b chalIenge to such talesmen when Jrawn:
Buford v. McGelchie, 60-298.

61.
282 .
. Where jurats to the affidavits, re-I
quired under this section, were imperfect in that they did not show the
oflicia] title of the officer, or were
entirelywithout signature, held, the
board might allow them to be
SEC. 283.
While the board, in passing' upon
the sufficiency of the petition and
rem.ons~rIl:Dce, acts in. a judicial Clio-I
pacity, It IS not authorized to consider
SEC.

amended: Slone v. Jfiller, 60-243.
It is a compliance with the statute
to show by affiduvit that the signers
of the petition ,were legal voters at
the time of signmg : lind.

l

Iany
evidence not specified, and can
not, therefore, consider counter-affidavits:

Hel'l~ick v.

Carpenter, 54-340.

.

62.
286.
If the ballot expresses the intention
of the voter beyond a reasonuble
doubt, it should be counted. without
regard to technical inaccuracies, or
SEC.

SEC.

287.

Ithe
the form adopted. The language of
ballot is to be construed in the
I'

light of all facts connected with the
election: Haioes v. Jliller, 56-;)95.

I

While the action of the board in judicial, and may be reviewed on
canvassing the vote is ministerial, its certiorari : Herrick 11. Carpenter,
action in ordering a removal in 154-340.
accordance with the count made is

63.
SEC.

289.

[19 G. A., eh. 147. amends 18 G. A., eh. 18:1. so M to insert "IR82" in
the place of "1880" in the second line of this section. and also the word
"six I ' in place of" seven," in the eizhth line, an,120 G. A.. ch, 80, amends
19 G. A., ch, 147, so as to insert "1884" in place of "181:l~. "]

SUPPLEMENT.

64.
SEC.

290.

[19 G. A.. ch. 147, amends 18 G. A., ch. 181, so as to insert "1882" in
place of "1>\"0" in the eighth line of this section, and 20 G. A., ch. 80,
amends 19 G. A., ch, 147, by inserting "1884" in place of "1802. "]

17 G. A., Ch. •58, § 1.

65.

[20 G. A., ch. 175, amends this section by striking' out of the fifth and
sixth lines the words" heretofore issued and outstandmg at the tim'} of the
passage of this act," and inserting in lieu thereof, the words "/IOU' outstnndil/g, " and striking out the word .. eight" in the twelfth line and inserting
in lieu thereof the word •. six; "]

70.
SEC.

303.

The board of supervisors has pow-I are liable for damages caused by
er to compromise a judgment: Col- reason of the .negligent construction
lins o, Welch,58-72.
and maintenance of county bridges,
As incident to the care and man- the court is not disposed to extend
agement of the county property, the the rule which has been held applicaboard may, in a proper case, employ \ bill to bridges so as to make the
an agent to aid them; and therefore, county liable for damages resulting
held, an agent employed by the from the negligent construction of a
county to find a purchaser for indem- county ditch, or from negligence in
nity swamp lands, might maintain allowing- the sume to become obaction for the value of his services: structed: Green e. Harrison Co.,
csu v. Hamilton CO.,17 N. W. Rep. 61-811; Nitti e. uut« Co., 61-754. •
667.
A county is not liable in damages
A county may be liable for injuries for injuries received by reason of
received from the falling of a bridge, negligence in the construction of a.
which, though properly constructed, court house. The principle holding
has become unsafe by decay of the a county liable forthe defective contim bern, if it has failed to exercise struction of a. county bridge is not to
care and diligence in inspecting and be extended further. or made to
repairing the same, whether the need apply to public buildings. In such
of such repairs is open and obvious rases there is a difference between
01" not: H /Iff v. Poioesluek Co., 60the liability of quasi corporations,
.j~9.
such as counties, and that of rnuniciWhether any obligation rests upon pal corporations: Kincaid e. Hardiw
the road supervisor to make small Co., 5a-4:m.
repairs for the purpose of keeping
Since the earliest decisions lI.8 to
the county bridge in order, the county the liability of the county in relation
is not thereby relieved from its lia- to county bndzes were made, the
bilityas to such bridges: Rob!! fJ.
obligation to construct and repair
panoose Co.• 1>\ N. \V. Rep. 711.
such bridges has been expressly
While it has been held in this state, I imposed upon the county by statute:
against the decided weight of au-I See § 527.
thority in other slates, that counties

I
I

I
I
I

I

Ap-I

73
REBUII.DIXG r-csr.ro nUlI.DIXGS WITH IXSURAXCE )[QXEY.

[Nineteenth General Assembly, Chapter 54.].

1.

J n any county in this state, where the public buildmgs thereof, or any of them, have been or may hereafter be
•

SEC.

destroyed by fire, wind, or lightning, the board of supcrnsors of
such county, for the purpose of reconstructing the same, IIlay

11
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appropriate, in addition to the amount now authorized hy law,
the amount received by way of insurance 011 such building or
buildings so destroyed.
AID BY TOWNSHIPS, CITIES, OR TOWNS IN ERECTION OF COUNTY
nRlDGE~.

[Ninteenth General Assembly, Chapter 63.'
SEC. 1. It shall be lawful for any townshir' incorporated
When eO!lt not town, or city, including cities acting under specia charters, to aid
I ..". r'.lIQ
in the construction of county bridges when the estimated cost of
$,o,000.
the same is not less than $10,000, as fixed by the board of supervisors, as hereinafter provided.
SEC. 2.
\Yhenever a petition shall he presented to the council
PetitIon; no- or trustees of any incorporated town or city, or trustees of any
lice. election. township, signed by a majority of the resident property tax-payers
of such township, incorporated town, or city, asking that the
question of aiding' the construction of a county bridge, to be situated in whole or in part within such township, incorporated town,
or city, or within the township in which such incorporated town or
city is situated, be suhmitted to tho voters thereof, it shall bA the
duty of the trustees or council of such incorporated town or city,
or trustees of such township, to immediately give notice of a
special election, by publication in some newspaper published in
the county, if any be published therein, and also by posting such
notice in five public places in such township, incorporated town
or city, at least ten days before such election, which notice shall
specify the time and place of holdinir said. election, the proposed
location of the bridge to be aided, the rate per centum of tax to
be levied, and whether the entiro per centum voted is to be collected in one year, or one-half collected the first year, and all the conR • te of. In to ditions in the petition. At such election the question of taxation
Le ecrllJlCU. ~ h II b
.,
8 II.
e su bmi
mitte d, II.n d 1Of II. majonty
0 f t h e votes po IIe d b e f or
taxation, then the recorder of the incorporated town, the clerk of
the city or township, or clerk of said election shall forthwith certify to the county auditor the rate per centum of tax then voted
by said township, city, or incorporated town, the year or years
during which the same is to be collected, and the time and terms
upon which the same, when collected, is to be paid as hereinafter
provided under the stipulation contained in tho notice under
which such election was held, which said certificate shall be recorded ill the office of the recorder of deeds of the county, and
t.evv lln<'l cot- filed in the office of the cuunty auditor. \Vhen such certificate
leeUvll of tax. shall have been filed and recorded as aforesaid, the board of
supervisors of the county shall, at the time of levying the ordinary taxes next following, levy the tax certified as above, under
the provisions of this act, and cause the same to be placed on the
tax list of the proper township, incorporated. town, or city, indicating in their order, when and in what proportion the same is to
be collected; and these facts shall be noted upon the tax list by
the auditor. Said tax shall be collected at the time or times
specified in said order in the same manner, and be subject to the
same penalties for non-payment after tho same becomes due
and delinquent, as other taxes.

•
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SEC. 3.' The llg'g'reg-ate amount of tax to be voted or levied AICgrpgatu
under the provisions of this act in any township, incorporated aurou .. r,
tOWIl, or city, shall not exceed five per centum of the assessed
value of the prup,~rty therein, respectively, nor shall it exceed
one-half the estimnted cost of the bridge sought to be aided as
fixed 1.Jy the board of supervisors.
SEC. 4. The moneys collected under the provisions of this How paid out.
act shall be paid out by the county treasurer, on the order of the
hoard of suporvisers of the county, and such order shall specify
that it is on the special bridge fund belonging to the township,
incorporated town, or city from which such tax has been collected,
but in no case shall the said board make such order until tho
conditions specified in the petition and notice have been complied with.
SEC. 5. The petitioners may provide, by stipulations con- Condttlons,
tained in the petitiou for the tax, the conditions upon which the
board of supervisors may order the money, when collected, paid
out.
SEC. 6. The expense of giving notice and holding the elec- Expenses.
tion provided for herein, shall be audited and paid out of tho
county fund like other claims against the county.
)ro:lfu~n;:~ns

TO DECEASED Sor,DIERS.

[Twentieth General Assembly, Chapter 162,]
SECTJO:'l 1.
The hoard of supervisors of any county in this TIonrd of super.
\"j"'11\ author. d
.
}
state are }iereby aut honzo to appropriate from t te county funds, ;2('(1 to "ppro·
any sum of money not to exceed three thousand dollars, for the ~~,~Id~;::~~\~::~
purpose of en·cting on the court house square, public park at the ument,
county seat, or elsewhere in the county as the grand army posts
of said county may direct, a soldiers' monument, on which shall
be .inscr i bed the names of all deceased soldiers and all who rnav
hereafter die, who enlisted or entered the service from the C0U;ty where such appropriation may be made, and also the names of
such other deceased soldiers as the grand army posts of said
coun ty shall direct.
nURIAL OF SOLDIERS AXD SAIT.ORS.

[Twentieth General Assembly, Chapter 178,]
SECTIO:'l

1. It shall be the duty of the board of supervisors nOArd", of

in each • of the counties. of this state' .
to desirmate
some suitable "11!"·n·"o
rs to
M
dC':--I/lllute porperson III each township, whose duty It shall be to cause to be son t» uttc-ml
·
d t IJC bo d Y a f Rny lionora
,
bl y discl
burlul.1)'
of<11>.
CIecent Iy mterre
ISC large d so II'
( 101', to
honora
sailor, or marine, who served in the army or navy of the United pha,\!lc'\
'"'
duri
. lrout leav- sailor.<.
soldiers or
States
urlJlg t I10 Iate war, W I10 may lierea f ter di10 Wit
in~ sufficient means to defray funeral expenses.
Such burial Not to be III
shall not he made in any cemetery or burial ground used exclu- ~~:,~~i~ry,
aivcly for the burial of the pan per dead. Provided, The expenses Proviso : n,o!
of such burial shall not oxc.icd the sum of thirty-five dollars, and l~ cl~ccc'l ~.'"
1)rovidN1IUl·tlter, that in case surviving relatives of the deceased ~l1~.i"III!t
shall desire to conduct the funeral, and are unable or unwill in-r rclutlvcn.
to pay the charges therefor, thoy shall be permitted so to do, and
the expenses shall be paid a6 herein provided.

•
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SEC. 2.
The grave of any such deceased soldier, sailor, or
marine, shall be marked by a head-stone oontaining the name of
for KfU\"C.
the deceased and the orp:anization to which he belonged or in
Provlso : coot which he served. Prooided, Such head-stone shall not cost more
~'3f. to exceed than the sum of fifteen dollars, and shall be of such design and
material as may be approved by the board of supervisors.
SJ<:c. 3. The expenses of such burial and head-stone shall be
raid by county. paid by the county in which such soldier, sailor, or marine shall
have died. And the board of supervisors of sues county is hereby authorized and directed to audit the account and pay the said
expenses, in similar manner as other accounts against such COUllty are audited and paid.

Helld .. tone

74.
304.
[This section is repealed by 20G. A., ch, 197, § 1.]
SEC. 307.
[20 G. A., ch. 197, § 2. amends this section so as to read as follows.]
SEC. 307.
The board of supervisors shall, at its January sesXcwspnpPrB
sion of each year, select two newspapers puhlished within the
selected to
county, or one, if there be but one published therein, having the
publish
proceedings.
largest number of bona-fide yearly subscribers within the county,
which circulation shall be determined as follows: in case of contest the applicants shall each deposit with the county auditor on
or before a day named hy the board of supervisors, a certified
statement subscribed and sworn to before some competent officer,
giving the names of the several post-offices and the num bel' and
the names of the bona fide yearly subscribers receiving their
papers through each of said offices living within the connty, such
statements to be in sealed envelopes and opened by the county
auditor upon direction by the board of supervisors to do ~o, and
the two applicants thus showing the greatest number of bona
fide yearly subscribers living within the county shall be the
county official pap~rs in which all the proceedings of the county
Whitt
publtshed,
board of supervisors, the schedule of bills allowed, and the reports of the county treasurer including a schedule of the receipts
and expenditure shall be published at the expelllle of the county
during the ensuing year, and the cost of such publication shall
not exceed one-third the rate allowed by law for legal advertisePrnvlso ;
ments, and provided, that in counties having ten thousand i-1hahi¥~~ilcslnfbl_ tants or more, a newspaper printed In each foreign langu°'l"r if
(11:118 Shali pub- published within the county may also be selected in whicl such
:;~~~:fnll.:dPI~ proceedings shall be published under the same limitation as to
torclgn Iancompensation, and the county auditor shall furnish all such paguagus,
pers selected a copy of such proceedings for that purpose j and
Proviso: two
furthermore provided, jhat in counties having two county scats
county seats,
each district shall be regarded as a county for that purpose. In
case charges of fraud are made by an aggrieved publisher, the
board shall seek other evidence of circulation and the agg-rieved
Right of
publisher shall have the right of appeal to the circuit court for
IIPpenJ.
redress of grievance. Said appeal shall he taken as in ordinary
How aken,
actions, and in case of appeal, neither publisher to the contest
SEC.

15
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shall receive pay for publishing such proceedings until the case
is disposed of in the circuit court.
[Decisions under the original sec-I no such interest as to be entitled, uption:] The treasurer's semi-annual on certiorari, to question the legality
report is not part of the p1'O':)eeUingsi of the proceedings of the board of
of the board within the meaning of supervisors in selectinz other newsthis section: Haislett v. Coullty of papers as the official papers of the
Howard, 58-377.
county: Iowa News Co. v. Harris,
The publisher of a newspaper has 17 N. W. Bep., 745•

I

•

80.

PAYMENT OF OUTSTANDlXG WARRANTS BY COUNTY TREASUREI'

[Nineteenth General Assembly, Chapter 103.]
1. County treasurers are hereby authorized to issue calls Issue calls.
for outstanding warrants at any time he may have sufficient
funds on hand for which such warrant was issued; and from and
after such calls have been made, public interest shall eease on all
warrants included in said call.
SEC. 2.
County treasurers shall publish said notice twice in Notice.
the newspaper having the largest circulation in the county in
which such publication is made, and each notice shall designate
the warrants called.
SEC.

86.
SEC.

368.

[20 G. A., ch. 64, amends this section so as to read as follows:]
SEC. 368. In the above inquisition by a coroner, when he or Coroner mny
the jury deem it requisite, he may summon one or more physi- :kia~~Il. phy,
cians or surgeons to make a scientific examination, who, instead
of witness fees, shall receive such reasonable compensation as Fees of physimay be allowed by the county board of supervisors.
Claus,

88.
SEC.

382.

[20 G. A., ch. 106, amends this section by inserting after the words" city
or town.,. in the second line thereof, the words .. with II populntion exceedi/l,g fifteen hundred j"habitalltB." · The same act contains also the followmg:]

Remonstrances signed by such legal voters may also be present- Remonstrances
ed at the hearing before the board of supervisors hereinafter provided for, and, if the same persons petition and remonstrate, they
shall be counted on the remonstrance only.
SEC.

384.

I

Where the application is properly to make tbe division: Henry e,
made, the board has no discretion, Taylor, 57-72.
and may be compelled by mandamus

89.
AFTER SEC.

389.

EMPLOYMEXT OF ATTORNEYS BY TOWXSHIP TRrSTEES.

SXCTIOX

[Twentieth General Assembly, Chapter 120.]
'Whenever litigation shall arise involving

1.

the

16
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i~·lr~~"~~~~r. right or duty of township trustees to certify or levy taxes which

have been authorized upon expressed conditions, then, in such
cases, if the trustees are marie parties to said litigation, they ehall
have authority to employ attorneys in behalf of said township.
Mar levy tax and
are further. authorized to levy the necessary tax to pav
for
to l,U\" fur lei,L}
.
...
s~r\'icc.
said legal sen'ICes, and to defray the unavoidable expeu8cll of
said litigation.
SEC:. 390.
[19 G. A., ch, 110, repeals thiR section, all re-enacted by IG G. A., ch. 6,

tulu suits.

and amended by 18 G. A.• eh. 21)1, and en cts ill lieu thereof, the following:]
.
SEC, 390.
At the general election in the year 1882, and biennially thereafter, there shall be elected in each township II. part of
~~i~l'tl~~lgi~)~~~' which is included within the incorporate limits of allY incorporated
town,
city or town, by the qualified voters of such township [csiding
without the corporate limits of such city or town, one assessor in
the same manner as provided by law for the election of township
assessors, and at the regular municipal election of each incorporated town or city in the year lS8~, and biennially thereafter,
whether such city or town em braces one or more townships or
parts of townships, there shall be elected by the qualified voters
of such city or town one or more assessors (or such city or town, and
AQ:l'SROr In.
such assessora shall be restricted in the discharge of their otlil·ial
ciucs cr l"wnl. duties to the limits within which they are elected, and shall hold
their offices for the term of two years from the first day of J anuRry next ensuing. The city council of any incorporated city hRVinp; 1\ population of ten thousand or over may, by R resolution to
be adopted at least five weeks before the time for any regular
municipal election, determine whether it ehall be neccesary to
elect more thnn one assessor, and fix the number thereof, not excr-eding three, and thereupon the mayor of such city shall til Ike
proclamation of such determination in like manner, HIllI at tho
same time that he shall proclaim the election of other city officers
to be elected at the municipal election next ensuing, a III I such
resolution shall also divide such city into districte for assessment
purpoees; aud the eount,Y auditor of the county in which such
city is situated, upon being notified of such division, shall provide a separate assessment book for each of said assessment districts. Said assessors, when so elected, shall give bond and
qualify, receive the same compensation, be under like penalties,
and perform the same duties in like manner as township assessors,
except as herein provided, In case there should be a failure to
elect, [or] a vacanc,Y shall occur in the office of assessor within
such incorporated CltI, the city council may elect some suitable person to perform the duties of such office for the unexpired term. It
shall be the duty of such nsseesors, if more than one ehall have been
elected, to meet at least once 1\ week, and oftener if they shall
deem it. ueccseary, and carefully compare valuations in order to
secure a uniform assessment of all the property of such city, and
when so met they shall constitute a board of assessment, R rnajoritr of whom shall determine the value of Bny property as to
which difference mav arise in such board: Provided, that the
city council of any dty or town, h:n'ing' a population as nforeeaid

AAAe~Ro: in
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shall have pO\vcr in the year 1882 by resolution to increase the
number of assessors not exceeding three, and to appoint the additional number provided for; RnJ each assessor so appoin ted ahall
qualify and act and hold tAeir [his] office for the term as provided
for in this act.

90.
SEC. 391.
No provision is made for the paY'l
ment by the county of compensation
tor the place thus designated, and it
SEc.3u2.
Written orders for the relief of poor
peraons.given by.the township trustees
under § 1:365, are valid, without being

is not liable therefor: P. H. T,II'Jlel' cf: Co. f'- Woodblll'/l COUIl'.I/. 57440; MeB,·ideo. Hardin Co., 5l:l-211l.

Isec
otherwise made of record und-r this
ion, or
Bremer C'iHl:V v.
~ :~O;j:

Buchanan Co., 61-624.

95.
SEC.

418.

I

.%,.

The provisions of this section are § 13). to be found on pnj;\'(\ 4',' :
8.upel'!leded br the act establishing: a {lfS v. P1Vlllouth Co., 17 N. W. Rep.
~ta.te hoard ot health (18 G.A.,eh. 1,,1. 069.

98.

SEC. 424.
A court will take judicial notice in town is situated: Sial' v. Reader,
whnt county a given incorporated 00-327.

I

16

G. A., ci, 47, § 4.

102.

[20 G. A .• ch, 1·j8, amends this section by striking out the following
words: .. Proridcd, that the provisions of this act shall not applY to cities
organized under speciul charter," and inserting in lieu thereof the following: .. Th« prQ,'iS;OIlI1 of this Chapl,,. shall apply II) cit if' o,·gellli.ud tlnd
Hcling under special charte"B.'·]

103.

SEC. 438.

[Hl G. A.. ch. 164, amend. this section by inAerting af'kll' the word

own," in the eleventh line, the following:]
Except in cities of the first class, where such special election Ill, Elm'pHon
or slral I have been, held 011 the first Monday of March of an
'
oven year, when thev ahall hold their officell for' the term of two
'vears·thereafter. A-\Il ordinances of such oitr or town in force at OrntllllllN's
.t I10 time
.
.
harter, not tncon
.
rematn
0 ft i
ie b
a ancI onment 0 f lI11e h spectatu
, fore
•• tn
~ietel1t 01' in conflict with the general incorporation laws of the
state, shall be and remain in force until otherwise altered,
amended, or repealed by the councilor truilteci of such nQW
organization.

lOG.
CItA~OI~O NA~IEA

fNineteenth General

OF CITIES
A~~embly,

A~n TOW~S,

Chaptllr 16.]

SEC. 1. The corporate name of' RIlY ci ty of the firllt or second
clael'\ or incorporated tOWlI1 in thilltate may be obangou ill the Ry ~Itr or
manner prescribed by this act,
\<Iwu,
S~~C. 2. The council of Rny city or tho flr8t or second clase, or
RIl,}' incorporated town may, by resolution, propose a c:hall~o of
~

18

SUPPLEMEXT.

the corporate name of such city or incorporated town settin ....
f art h t herem
' the propose d new name, w hiic h s ha II not 1.ue t he same
..,
as that of any city of either the first or second class or incorporated town or post-office existing in this state at the time of the
passage of such resolution.
SEC. 3. The question of m:J.king such change shall then be
submitted to a vote of the qualified electors of such city or in.
corporated town at the next following annual election, or at a
QIlC"~tOIl sub- _ special election, as the council may provide.
Notice that a change
milled to vote. of name is to be voted on at allY election shall be published in a
newspaper published in said oity or incorporated town at least
ten days before the election.
Notice,
SEC. 4.
The manner of voting on the question of change shall
he by having printed or written on the ballots, "Shall the nam e
~lnnner of
vutrng,
he changed as proposed?" followed by the word" yes." or "110,"
lll'~or 1 or
If a majority of the votes cast for and agaiust are in favor of the
chunge,
proposed change, the clerk of the city or incorporated town shall
enter upon the records of the city or incorporated town the result
of such election, and set forth in such record the new name adopted
for such city or incorporated town, as well as the original name
thereof, and shall cause to be filed a certified copy of the entry
so made in the office of the recorder of deeds of the countv in
which such city or incorporated town is situated and in tl.e o'Ilice
of the secretary of state.
:;~l~:~~~ comSxc, 5. When certified copies are made and filed, as required
plete,
by tho pi eeeding section, tho change of name shall be deemed
complete, and the new name thus adopted shall be judicialiy recognized in all subsequent proceedings wherein said city may be
interested.
Ntothtto n~le.ctbll.
SEC. 6.
N othinff
herein contained
shall
in any manner affect
r g SOt IU
•
•• •
•.
•
.
Hie'S.
the rights or Iiabi ities of said city or incorporated town, nor Ill'
validate any contract to which the said city or incorporated town
may be a party before such change.
Hcmllltioll pro1'0.,1118 uume.

SEC.

456.

I

This section does not confer power within the authority of t.he city to
to punish anyone, or prescribe pen- pass, under this section: Cit./f of
alties for permitting gambling. or en - Centerrille t'. 1I1il1el', 57-56 and 8allle
ga¢ng therein: Incorporated TOII'Il I I'. same, r.7-22!i.
of New Hampton e. Conroy, 56-498,:
The power g-iven by this section in
Nor does the power given to sup- I relation to nuisances is to abate them,
press and restrain houses of ill fame' und in the exercise of this power a
carry with it the power to punish as municipal corporation can not proan offensethe keeping of such houses: vide for the punishment by fine of one
Cit.1f IJf Chariton t1, Barbel'. 54-~60'1 who maintains a nuisance: IncorBut a municipal corporation does porated Town of Nevada u, Hutchhave authority. under this section, to I i118, 59-,')06. The power of the city
provide by ordinance for the punish- I council to abate nuisances does not
rnent of intoxication: 'Foum of I enable it to determine conclusively
Bloomfield ,:. Trimble, 54-399; and I that a particular thing constitutes a
nuisance, r.nd it' it orders the removal
an ordinance providing that the
ing, etc. of Bny house, etc., within of a thing, which is in fact-not a nuithe city limits where loud or unusual sanee, the person causing its removal
noises are permitted, or where per-I will be individually liable in dumsons are permitted to congregate and ages: Cole 1'. Keqler, 19 N. '\V.
engage in the use of profane and vul'l Rep.. 84:{, The owner of property
gar language to the disturbance of would not in such cases be limited 10
others, shall be considered and pun- ~is remedy by c,n-tiorrll"i t? annul (he
ished as a. common nuisance, held, Illegal action ot the council, Ibid.

I

keep-I

I

SUPPLEMENT.

ID

EXLARGIXG THE POWERS OF CITIES.

[Nineteenth General Assembly, Chapter 89.]

1. Cities org-anized under the g-eneral incorporation laws Mayrl'g1l1ate,
of the state, in addition to the powers now granted them, shall &d'e"tltlneJ""lk!
,
,
d octors, p hY: dealers.
oc ora, ~wnUll
}lave power: 'I'0 regu Iate, Ircense
an d tax
tax iitmerant
sicians and surgeons, junk dealers, and to prohibit pawnbrokers brokers, .c,
and junk or second-hand dealers purchasing or receiving from
minors withont the written consent of their parents or guardians.
SEC. 2.
To require all buildings to be numbered; and in case Numbering of
of the failure of the owners to comply with such requirement, to buildlugs.
cause the same to be done, and to assess the cost thereof against
the property or premises numbered.
SEC. 3. To deepen, widen, cover, wall, alter or change the Channels or
channel of water-courses within their corporate limits.
water COUtllCS,
SEC. 4.
To regulate and control the construction of chimneys, Chimneys and
stacks, flues, fire-places; hearths, stove-pipes, ovens, boilers, and ~~~lllg apparheating apparatus used in or about buildings, and to require and
regulate the construction of fire-escapes, and to cause any or all
of them to be removed, or placed in a safe condition, when considered dangerous, and to assess the cost thereof on the propertj
and against the owners thereof.
SEC. 5. To reg-ulate manufactories which are dangerous in Manufactories;
causing or promoting fires; to prevent the deposit of ashes and ~~it;;~Safe
combustible matter in unsafe places; and to cause all such build- bulldlngs,
ings and enclosures as may be in II. dangerous or unsafe state to be
put in a safe condition.
SEC. 6. To regulate the use of lig-hts in stables. shops and Llghts : bon"
•
flres: fireworks
other places, and the building of bonfires, and to reg-ulate or pro-'
,
hibit the use of fire-works, fire-crackers, torpedoes, roman candles,
sky-rockets and other pyrotechnic displays.
SEC. 7. To provide for the inspection of steam-boilers, and all Itn,pectblon 0...':
•
•
S CllnI
0 ll c•.
places used for storage of explosive or Inflammable substances or und ma~"ZiJleS
materials, and to prescribe the necessary means and regulations to ~~~C"lU ustlsecure the public against accidents and injuries therefrom, and to
assess the costs and expense of such proceedings against the
property and owners thereof.
SEC. 8. To require the connection from gas-pipes, water-pipes, Connecttons •
,
f di , ,
b
d b wlth gus und
an d sewers to t he cur b -Imes
0 a JOllllng property to e rna e e- water pipes..
fore the permanent improvement of the street whereon they are
located, and to regulate the making of such connections on streets
already improved, and to enforce such requirement as provided
bylaw.
SEC. 9. To establish all needful regulations as to the manage- paCdklPg and
erl ug
ment 0 f pac kilI1g and s Iaug h ter h ouses, ren deri
eries, ta IIow-c hall dl er- ren
houses.
soap
ies and soap-factories, bone-factories, tanneries, and manufac- f:~l~~~~d
tories of fertilizing- nnd chemicals within the limits of such cities,
C
and the deposit and removal of all offensive material and substances, and the engendering of offensive odors and sig-hts therefrom, as will protect the public against the same.
SEC. 462.
SEC.

~

An ordinance discriminating in fa-I state or non-resident merchants, or in
vor of resident merchants of the city favor of those selling goods of doas against other merchants of the mestic manufacture and against those

20
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selling goods of foreign make, by im- , shnlltoirn e, Blum. ;''<-184; TOII'U of
posinga lie. ense ta~ upon the latter, Pacific Junction v. Dyul', 19 :N. »r.
which IS not required of the formc-, Rep., 86~.
is unconatitutional : City of ~l[(I1-

103.
SEC.

463.

[19 G. A., ch. I:J6, amends this section by adding after the words, "wine
saloons," in the seventh line the following words... but no license issued

therefor shall extend beyond the first day oj JIay jollowing the grallt
thereof,' 'J

A city or town has no authority to
provide a penalty for the
Bale of intoxicating liquors, other
than vinous or malt: Incorporated
Toirn of Neu: Hampton e. COIII'Oy,
56-408; TOU'II oj Cantril v. Seiner,
59-26.
Where an ordinanceprohibiting the
sail' of malt and vinous liquors. also
prohibited the s:!le Of other intoxicatmg liquors, which the town had no
power to prohibit, held, that the ordinance would be supported and
enforced so far as withm the lawful
authority of the town: 1'0110» of
Eldora 1'. Burlinqame, 17 N. W.
r.'~ulate or

SEC.

4G-!.

I

Rep., 148.'
Licenses nnder this section are not
contracts between the State and the
person licensed, but are merely ternporary permits to do what would
otherwise be an offense, issued in the
exercise of police power, and subject
to the direction of government,
which may revoke them ItS it deems
fit, Whether in case of a revocation
the person licensed would, in a proper
proceeding. be entitled to have 1'1'funded to him the pro rata portion
of the license paid, quaere: TOWIl of
Columbu8 City e. Cut comb, 17 N.
Rep 1 47.

I

I

'V.

I50-72·'j.
by horse railway, see O'Niel r. Lamb,
The provisions of this section, as to
Ithe
manner of assesement of damagea resulting from the locution of a

A railway having been located over
the streets of a city at a time when it
was not required to compensate ad- I
jacent property 0 vners for such use,
held that after the amendment of
I} 1262 which, in connection with this ~
section, made it necessary that compensation be made in such case".
new switches and side tracks could
not be laid in connection with such
railway without such compensation
being mane: Drady fl. D. M.rf: Ft.D,
R. Co.,57-:39:3. So, also, held that
these provisions for compensation
apply to a railroad authorized by ordinance and partly constructed prior
to the time that the section containing said provisions went into effect:
1/a1l8011 r. C" sr. rC' St. 1'. R. Co.,
61-i>E;8j Mulhollanrl v. D . ..11., A. ct·
lV. u. c«, 60-740.
Under this section, as amended by
li>G,A., eh. 6, the damages for which
compensation is to be made 111'1' not
limited to damages arising from It
change of grade, but extend to all
le~!tJm~te damnges ariAin~ under ch,
4, title 10 of the Code: D"ady II. D. ,If.
ct· Pt. D. R. Co., i>7-:J93.
As to liability of railway in darnages for laying trnck nearer to
sidewalk than allowed by ordinance,
see Gain v. G., R. I. l!: P, R. Co"

railway upon the streets of R city,
refer exclusively to the company and
not to the abutting owner: such
owner does not have any interest in
the fee of the street, and he can not
take steps to have his damages asMessed by a sheriff's jury accordrng
to the provisions applicable where
property is taken for ri!lht of WII)';
therefore he may bring action for
damages without such proceeding:

I

•

IMltlllOllrwd v. D. M., A. ct· W. R.
60-740.
ICo.,
A city is not clothed with power to
or forbid railroad companies
Itoforpermit
acquire private property in a city
right of way, lind therefore the

04-2'i:i.
As to right to permit UAe of streets

city cannot be held liable for damages to the property owner from the
construction of an embankmentnpon
a right of WilY through private
pro\Jcrty: GlIllllhan e. CIty oj Des
"VOllies, 17 N. W. Rep., 470.
A city council may vacate an alley
for the purpose of allowing it to be
devoted to II private use, if the power
of vacation is otherwise rightfully exercised and no private rights are
injuriously ILtfected: Cit" of MUI"
shalltowll P. Forllev, 61-57::l.
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110.
SEC. 465.
The township trustees can not include an' incorporated town in a
rOUAI district, and the road supervisor
has no authority over its streets.
For an accident resulting from acts

of such supervisor in repairing such
streets the town is liable: Clarle
v. Independent Toto» of Epworth,
56-462.

111.
SEC. 466.
The assessment-ia to be made upon gorading to put a street in condition
owners of property abutting- upon the for paving may be included in the
part of the street which is 'improved: assessment for such paving. it canKendig v. Knight, 60-29.
not he assessed separately. The seeA municipal corporation is not tion confers no authority to assess for
liable for failure to provide gutters grading alone. Where the city conor culverts adequate to keep the sur- tracted for grading, agreeing to issue
face water from off adjoining lots in payment therefor certificates of
which are below grade. ever, when it assessment against abutting owners.
raises the street above the natural held, that as such owners were not
surface forthe purpose of conforming liable. the contractor might recover
it to grade: Ereberq v. City 0/ Da»- from the city: /Jeel·li/tv. Cil!! of
enport, 1~ N. W. Hep., 705.
Council Bluffs, 18 N. W. Rep., 807.
While the preparatory work of

I
I

I
I

GEXERAL PAVIXG FUND.

[Nineteenth General Assembly, Chapter 38.]
SEC. 1. The C08t of paving the intersections of streets and al- Pnvlne Inter. a II"
. d un d er t Iie genera I rncorporanon
.
.
I aws sections
oi
I eys 111
cities orgamze
sir.iets UUU
of this State, including- cities acting under special charters there- nile)'".
in, and which have not commenced to pave the same at the expense of the property fronting on the street or streets paved, shall
be paid for out of a general paving- fund to be raised or created
as hereinafter provided: Provided, nothing herein contained
shall prevent councils of said cities from requiring railroads and
street railways to pave any portion of said intersections.
. SEC. 2. In addition to the taxes which they are now em pow- !;pedal .tl\" for
.
..
h .
l'Il,iug fund,
ered to Ievy, the city council of any suo city are hereby authorized to levy a special tax, not exceeding two mills on the dollar
on the assessed valuation of' all property in such city, for the
purpose of creating- such general paving fund.
SI£C. 3. The money raised by the tax hereby authorized to How used.
be levied shall not be used for any other purpose than that hereby contemplated.
SEC. 4. It shall be competent for any city authorized by this PI "i t
. .
.
ao t t 0 Ievy suo h tax, to an ticipate
t he co II ectlon
t Iiereo f by bor- CUll' ng IlX.
rowing' money and pledging such tax, whether levied or not, for
the payment of the moncy so borrowed, but such money shall be
used or appropriated to no other purpose.
SEC. 5. Any city organized or acting a" aforesaid, and which Appllen1l1e to
shall have paved the intersections of' any of its streets and alleys plldng ulreudy
at the expense of the property fronting- 011 said street, may, by doue,
ordinance, avail itself of the benefits of this act: Provided, such
ordinance shall recei ve the affirmative vote of two-thirds of all the
members of the city council thereof.
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STREET Il\IPROVEMENTS IN CERTAIN CITIES.

[Twentieth General Assembly, Chapter 20.]
1. Cities of the first class, that have been or may he so
organized since January first, 1881, shall have power to open,
widen, extend, ~rade, construct permanent side-walks, curb,
pave, gravel, macadamize and gutter, or cause the same to be
done in any manner they may by ordinance deem proper, any
street, highway, avenue, or alley within the limits of such cit)',
and may open, extend, widen, grade, park, pave or otherwise as
aforesaid, improve part of any such street, highway, avenue or
alley, and levy a special tax as hereinafter provided, on the lots
and lands fronting and abutting on such street, highway, avenue
or alley, and where said improvements are proposed to be made
to pay the expenses of the same. But unless the owners, resident in such city, of a majority of the front feet owned by them,
of the property suhject to assessment as hereinafter provided, for
such improvements, shall petition the council ofsueh city to make
the same, such improvements shall not he made until threefourths of all the members of such council shall by vote, assent to
the making of the same: Procidcd, that the construction of
permanent side-walks, curbing, pavmrr, graveling or macadamizin~ of any such street, highway, avenue or alley, shall not be done
until after the bed of the same shall have been brought so near
to the grade as established by the ordinances of such ~ity, as that
said side-walks, curbs, paving' or other improvements as aforesaid,
when fully completed, will bring- said streets,. highways, avenues
or alleys fully up to said established grade.
SEC. 2.
It shall be the duty of the council of said. city to require all of the work necessary to the making of any improvements authorized by section one hereof, to be done under contract thereof, to be entered into with the lowest responsible bidder, and bonds with good and sufficient surety for the faithful
performance of such work, shall be required to be given by the
contractors; provided, that all bids for snch work, or any part
thereof, may be rejected by such council, and new bids ordered.
SEC. 3.
Any such city shall, for the purpose of effectuating- the
objects enumerated in section one hereof, have power, by ordinance, to create improvement districts, which shall be consecutively numbered. The cost of opening, extending, widening,
grading', constructing permanent side-walks, curbing', paving,
graveling, macadamizing and guttering any street, highway, avenue or alley, within any improvement district, except spaces in
front of city property, and any other property exempt from
special taxes except the intersections of streets, highways or avenues and space opposite alleys, and except as to paving, graveling or macadamizing" between and outside the rails of railways and
street railways, shall he assessed npon the lots and lands abutting
the same, in proportion to the front feet so abutting upon such
street, high~ay, avenue or alley, where said improvements are
proposed to be made, the assessment of the special taxes herein
provided for shall be made as follows: The total cost of the imSEC.

Gradfng, paving,etc.

Tnx nbnttlng
property.

Pct'tlon.

Provlso,

Contract.

Proviso.

Improvement

districts,

Tax nbuttl ng
property,
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provement, except spaces in front of city property and any other
property exempt from special taxation, and except as to iuterseetions of streets, hig-hways or avenues, and space opposite alleys,
and except as aforesaid, as to the paving, g'raveling or macadamizing between and outside the rails of any railway or 8treet .
rail way, shall be levied upon the property as aforesaid, and become
delinquent as herein provided j one fifth shall become delinquent To.x system.
in ninety days after such levy, one fifth in two years, one fifth in
four years, one fifth in six years, and one fifth in eight years, after
the levy is made. Such special taxes shall be payable by the
owners of the property upon which they are levied as aforesaid,
at or he fore the times they become delinquent, as hereinbefore
provided and in the installments herein mentioned; and shall alMO be a lien upon the lots and lands so assessed, and shall draw Lien; Interest
interest at the rate of six p~r cent perannulll from the tim'e of the
levy aforesaid, until the same shall be paid or become delinquent,
whichever shall first happen, said interest to be payable semiannually, or annually as the council of such city may deem best.
The property so assessed may be sold for the payment of any installrneut of said tax or interest as aforesaid, which is payable and
delinquent at the time in the same manner, at any reJl;ular or
adjourned sale or special sale called therefor, with the same for. an drig
' htore
f
demption,
.
of proper.
pena1ties
an d certi. ficates an d Pale
ty for del iuf ertures,
deeds on such sales shall be made in the same manner and with quent taxes.
like effect as in case of sales fur non-payment of the ordinary
taxes of such city, as now or hereafter provided by law in respect thereto: Provided however, that the sale of any property
for the non-payment of any installment as aforesaid, either of Proviso.
tax or interest, shall not be taken or construed as in anv manner affecting the validity of the lien on the same for' any installment thereof, with interest as aforesaid, which Illay subsequently become delinquent and payable, such city council may
provide by ordinance for the modo of making and returning the
assessment hereinbefore authorized; and payment of such assessment after they become delinquent, and if interest as aforesaid,
may, if so directed by said council, be enforced by suit in court,
in the manner and by the proceeding's provided by sections 478
and 481 of the code. In case of omissions, errors, or mistakes in
making such assessment or levy, in respect of the total cost of the
improvement, or in case of deficiencies or otherwise, it shall be
competent for the council to make a supplemental assessment and f'upp!emcntal
..
. k es; assessment.
ctencies, ormsstons,
errors or mista
Ievy to support sue h d e ficienci
said supplemental assessment and levy shall be a lien on the lots Tax lien.
and lands as aforesaid, shall be payable in the same manner and
in the same installments, shall draw interest at the same rate,
and shall be capable of enforcement in the same manner as hereinbefore provided, with respect to the original assessment and
levy. Said taxes shall constitute a sinking fund for the payment
of the costs of the opening, extending, widening, grading, or any
other improvements herein specified, of the street, highway, avenue or alley, on which the property abuts, upon which the same
are levied, and shall be used and appropriated to no other purpose
than the payment of the costs of said improvements, and any
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bonds which may be issued as hereinafter provided, until the
whole cost of said improvement, and all of said bonds, with interest, shall be fully paid and satisfied.
SEC. 4.
For the purpose of paying the costs of the improvements mentioned and specified in section three hereof, and
whioh costs are to be assessed and levied as afpresaid, upon the
iota and lands as aforesaid, the counoil of any such oity shall
have power and may by ordinance cause to be issued bonds of
such oity, to be called" Improvement Bonds of District No. -,"
Tax bonds.
said bonds to be issued in four series, the first series in the aggregate to be for an amount not exoeeding one fifth of the total
cost of the expense of the opening, extending, widening, grading or other improvement as aforesaid of the particular street,
highway, avenue or alley, to defray the cost at which said bonds
are issued, and to be payable in not exceeding two years from
date thereof; the second series to be for a like aggregate amount
and payable in not exoeeding four years from date thereof; the
third series to be for a like aggreg-ate amount and payable in
flame: matur- not exceeding six years from date thereof, and the fourth series
Ilyof.
to be for a like aggreg-ate amount and to be payable in not exceeding eight years from date thereof; all of said bonds to bear
not exceeding six per cent. per annum interest, payable annually
or semi-annually as said counoil may provide, with interest coupons attached, to express on their face the name of the street,
highway, avenue or alley to defray the cost for which they are
issued, and also that the last four installments of the special taxes
and assessments assessed and levied or to be assessed and levied
as aforesaid on the lots and lands abutting on the street, highway,
avenue or alley so as aforesaid opened, extended, graded. or In
!'ame: provilloany other manner as aforesaid improved, shall be and constitute a
:~~ut ~1r pay- sinking fund for the payment of said bonds and interest thereon,
and to be used and appropriated to no other purpose until the
whole of said bonds with interest thereon shall have been paid
and fully discharged. Said bonds shall not be negotiated or sold
Same: to' be for less than their par value and may be respeotively for amounts
"old at par.
ranging from one hundred dollars to one thousand dollars as said
oounoil may provide by ordinance. The proceeds arising from
said bonds shall be applied exclusively to and appropriated and
I
used for no other purpose than the liquidation of the costs of the
"arne: 1100 r improvements as aforesaid to and upon the particular street, highproceeds,
0 way, avenue or alley, to defray the cost of which said bonds are
issued.
SEC. 5. Whenever the oouncil of any such city shall deem it
expedient they shall have power for the purpose of paying the
00st8 of opening, extending, widening, grading, paving, curbing,
guttering, graveling or macadamizing spaoes in. front . of citv
"t b d
(..I
y on Po, Be.. "-..
count exempt property and of other property exempt from special taxation, the
property, eta. intersections of any streets, highways, avenues or alleys and the
space opposite alleys, to issue bonds of the oity to run for not
exoeeding twenty years and to bear interest payable semi-annually at a rate not exoeedin~ 6 per cent, per annum, with coupons
snmo : to b attached, to be oalle-i v City Improvement Bonds," and which
s.ud nt par. 0 shall not be sold for less than par, and the proceeds of which shall
!'arne; how
IISC'.
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be used for no other purpose than paying for the cost of the improvements aforesaid and upon the particular streets, highway!>,
avenues or alleys, the intersections of which and spaces opposite
which are improved as aforesaid; provided, that 110 bonds can be Proviso.
issued to pay for any such improvements as aforesaid except when
the same become a part of and are necessary to fully complete the
improvements as aforesaid of any street, highway, avenue or alley
undertaken to be made or made under section 3 hereof.
SF-C. 6. All railway companies and street railway companies
in cities of the first class as provided in section one of this act,
shall be required to pave, or repave between rails and one foot ~~vbc'Z'wt~n
outside of their rails, at their own ~xpense and cost. Whenever rails.
any street, highway, avenue or alley shall be ordered paved or
repaved by the council of any such city, such paving or repaving
between and outside of the rails, shall be done at the same time
and shall be of the same material and character as the paving or
repaving of tho street, highw~, avenue or aller upon which said
railway track is located, or of suoh other material as said council
may: order, and ~hon said paving or repaving is done said co~- Rallwav eornpamos shall lay In the best approved manner the strap or flat rail, panics io usc
such rail way companies shall keel) that portion of the streets, flat
au.l
keepiutls.
rnad bed
highways, avenues or alleys between and one foot outside of their at grade.
rails, up to grade and in good repair, using for such purpose the
same material with which the street, highway, avenue or alley is
paved upon which the track is laid, or such other material as said
oouncil may order. In the event of the negleot or refusal of such
railway companies to pa\·e, or repa\'e, or repair as aforesaid, when
so ordered and directed as 'aforesaid by the council of such oity,
such city shall have power to pave, repave or repair between and
outside of said rails as herein required of such railway companies,
and the cost and expenses of the same to assess and levy as a
special tax upon any of the real estate or personal property of
such railway compariy, within the corporato limits of said city,
which tax shall be a lien upon said property. shall become delinquent in sixty days after it is levied, shall draw interest at the
rate of seven per cent, per annum, and said city shall have power Wh~re railway
rL~
. th e same manner an d bY companies
t o en force t he paymen t 0 f th e same In
rUMO to p~vo'
the same means and with and under the same penalties as is pro- proceedings, .
vided herein with referenoe to special taxes upon the abutting peualues, etc,
property on the streets, hig-hways, avenues or alleys, ordered to be
Improved as aforesaid, as hereinbefore provided.

SEC.

4G!).

112.

Actionof the city or town in chang-\
ing 1he J,l'rade, without taking' the
steps here provided for determining
the compensation to he paid. is unlawful, and the owner of property iniured thereby may maintain action at
law to recover damages sustained;
NO/feB v. 1'uII'1I oj Musoll Cit!!,
418.
It is not the passage of an ordinance

53-I

changing the grade whichgives right
of action to the property owner, but
it ill the actual making of the physicul changes which are therein conternplated: and where the street is
cut down from curb to curb. the rillht
of action for change in grade of sidewalk as well as for chang-e in grade of
street accrues. and a subsequent and
separate action for injuries for the
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be'

grading of the sidewalk can not
Where a city is proceeding to alter
maintained: Hemstead e. City of Des I the grade of a. street without assessMoines, 18 N. W. Rep., 676.
I ment and tender of damages Rll here
If the value of the property has been provided, a property owner who
increased by the change of grade after would be entitled to damages in case
the lot is made to correspond there- the alteration were made, may enjoin
with, the cost of fining the lot and the same until proper proceedings
raising the house should betaken into have been taken: Scott e, Council
account in determining the damage, Bluff«; 19 N. W. Rep .• 672.
Thompson v. City of Keokuk, 61-187./ By the provisions of ~ 479, this
The grade of a street. can only be section ill applicable to Cities under
established by ordinance. It is not special charter, and while 16 G. A."
dependent upon the actual lowering ch. 116, refers especially to such cities,
or raising' of the surface. If the yet that statute does not repeal this
property owner erects building!' or section. and §§ 8, 9 and 10 of that act,
otherwise improves his lots before relating to the same subject. are to
such action is taken by the city coun- be construed in connection herewith.
cil he can not recover for any changes Therefore the provision of this section
in the surface of the street made after requiring the damages assessed, to be
such improvement pursuant to grade paid or tendered before the alteration
lines established b7 the council, pro- I!' made. is still applicable to such
vided such changing of the surface cities, although not contained in the
be not negligently done: Kepple e, later enactment: Phillips v. ClJuncil
City of Keokuk, 61-653.
muffs, 19 N. W. Rep., 672.

I
I

114.'
AFTER

SEC. 470.
DOXATIO~

OF DEPOT

GROU~DS

TO RAILWAYS.

[Nineteenth General Assembly, Chapter 183.]
SEC. If' Ithshall be lawffudl for ~ny illcodrpo~adte town or city.tlo
toprocure or t e purpose 0
onatmg, an to onate, to any rau~~:\1~~~~tc8 way company ownin~ a line of railroad in operation or in process
shops, etc:
of construction in such incorporated town or city, sufficient land
for depot-grounds, engine-houses, and machine-shops for the construction and repair of engines, cars, and other machinery neces6ary to the convenient use and operation of said railroad.
,
~EC. 2. Before such donation shall he made or appropriation
f,~tltlon there- of funds to procure land for such pnrpose, a petition shall be pre.
sen ted to the trustees or council of such incorporated town or
city, signed by a majority of the resident freehold tax-payers of
such incorporated town or city, asking that such donation he
made and limiting the sum to' be appropriated for that purpose.
Election.
Upon the presentation of such petition, a special election of such
city or town shall be called. On the ballots used at such election
shall be printed the words, "for the donation" and "against the
donation," and if a two-thirds majority of the qualified electors
votiug at such election shall vote for the donation, said trustees
Actlonofcoun-or council shall determine the site to be donated, designating the
011..
boundaries thereof, and the amount to be appropriated in procuring said site, not exceeding the amount nurned in said petition; and may in the name of such incorporated town or city procure said land by purchase, or by payment of the estimated
damages in case said land or any part thereof shall be taken in
the name of such railway company by process of condemnation
for railroad purposes, a11'1 may also vacate allY streets and alleys
within the boundaries of said site and may prescribe the terms,
MIl\'

procure

a nd donate
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conditions, and limitations upon which such grant shall be made,
which shall be binding upon the railway company accepting' such
donation: Provided that land set apart as a park, publio square,
or levee shall not be appropriated or donated under the provisions of this act, and no land occupied with buildings used for
business purposes or as private residences shall be appropriated
or donated under the provisions of this act, unless the consent of
the owners thereof shall first be obtained.

REJ.ATJNG TO PARKS.

[Twentieth General Assembly, Chapter 151.]
1. Cities acting under special charters and cities
and incorporated towns may provide by ordinance for the election
of threeJlark commissioners and the terms thereof shall be three,
fOUT an five years, respectively, and their successors shall be
elected for the full term of five years, and such parK commissioners shall reside in such city or town.
SEC. 2. Said park commissioners shall have exclusive control Park eommlsof such parks and shall manage, improve, and supervise the stoner•.
same.
Powers ot
SEC. 3. The councils of such cities and incorporated towns,
may by resolution submit to ~he qual!fied electors <:>f such city fl.:~':N~l';'I~:
or town, at a regular or special election, the question whether purchase of
there shall be levied upon the assessed property
thereof a tax jfr<lund
submit. '
led ID the pconot exceeding- two mills on the dollar, for the purpose of purchus- pie.
ing' real estate for parks and the improvement of parks, or for
either or both of said purposes.
SEC. 4. Said councils shall, in the resolution ordering such Council shall
election, specify the rate of taxation proposed and the n umber ~~l~~~~te of
of years the same shall be levied, and if a majority of the votes
cast at such election shall be in favor of such taxation, said
council shall lev v the tax so authorized, which shall be collected Shall levv In
and paid oyer to' the treasurer of such city as other taxes thereof ~J.n authorare collected, which shall be known as ,. Park Fund," and shall
be paid on the order of the commissioners and to be expended Paid on order
for the purposes herein provided and for no other purpose what- ~~~':'8.mb
SECTIO~

ever,
SEC. 5.
Said commissioners may use said fund for improving Fund. used for
such parks, or for purchasing additional grounds or laying out P~~~,~~~~!llU
and improving avenues thereto, and do all things necessary to ~rovewents.
preserve such parks, and they may appoint one or more park
policemen, and pay such police force out of said fund; said
commissioners shall keep a full account of their disbursements, Commlsstone rs
and all orders. d~awn on said fund shall be signed by at least two ~~n'~~:r.,:~.
of said oomrmssroners.
SEC. 6. Said commissioners shall each gi ve a bond to the use Ccmmlsstoners
of such city in the penal sum of five thousand dollars, before ~l,~l:,\,g~b~ 111'they shall be permitted to enter upon such duty, which bonus proved,
shall be approved by the auditor, recorder or clerk, of such city
or town and by him retained in his office.
SEC. 7.
It shall be deemed a misdemeanor for any person

28
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~~~~~~c~~o:~ to cut, break or deface any tree or shrub growing i~ any such

park or parks, or avenues thereto, except by authority of such
commissioners,
SEC. 471.
The fact that Il. water company"
which has agreed to furnish water to
the city for the extinguishment of
fires, fails to do so, will not render it
liable to an action by a propertyowner for damasres for the destruction of his property by reason of such
failure, there being no privity of contract between the property owner
and the company: Doris v. Clinton
Wate,' Works (;0., 54-;)9.
The fact that II. city is authorized

to provide for It water supply, will
not render it liable for failure to
make adequate nrovision for the extinguiahment of fires, nor would the
fact that it had a contract with the
water works company to protect it
agn,inst all actions which might be
brought against it for malfeasance or
neglect OD the part of the company,
render 1t liable: Van Horn t'. ('illl
of Des Moilles, 19 N. W. Rep., 2\):1

I
I
I

115.
SEC.

474.

Cities may authorize the construc-I the power to condemn private proption of such works by foreig-n corpo- erty: Dodge D. City of Council Bluff's,
rations, nod in such case they may 157-;)60.
confer upon such foreign corporation

117.
SEC.

478.

[20 G. A., ch. 20, makes special provision for the asaeasment and collection of taxes for improvements in cities of the first class, organized after
January first, 1881; see that act in the supplement to page 111.]
This section makes the charges It jShall so provide: Kendig v. Knight,
lien upon abut ing property, and it 60-29.
is not necessary that the ordinance .
SEC.

479.

The fact that an improvement iSj Holliday. 60--391.
made on two streets, in pursuance of
The fact that the cost of the imtwo different resolutions, but that in provement is Dot assessed on the
making the assessment the entire I owner or the properly in the manner
improvem nt on both streets is taken provided by ordinance. is an inforinto consideration. docs 1I0t render mality which should be disregarded
the tax illegal: Kendig fl. Knight, where it appears that after the im60-29.
provement was made the cost WaH
The irregularity or defect which ascertained and the property owner
under this section can be disre- notified of the amount due, and an
gurded, must be a mere error or opportunity WllB ~iven him to pay it.
omission to do something which in Under such circumstances the f"nnal
no manner affects the jurisdiction of assessment made against the propthe city. Unless jurisdiction has been erty owner is not an essential requiacquired. the proceedings of the city site to a recovery: ibid.
will be void: Cit!! of Chariton P.

I
I
I

I

I

118.
SEC.

481.

[20 G. A.• ch, 20, makes special provision for collection of improvement
taxes in cities of first class organized subsequent to January first, 1~~1; see
that act in supplement to page l l L]
While special assessmcnta may be for non-payment of other taxes, but
thus certified and collected, they are only to those provided by 479: Annot subject to the penalties provided I keny D. Henninqsen, 54-29.
'

I

*
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119.
1 i G. A., Ch. 1G2.
The cit)" may create one sewerage
district, couiprising all its territory,
An ordinance having been duly
passed providing for the construction
of sewers. the city may, by resolution, exercise the authority, and apply it to any larticular sewer. A
call of yeas an nays is not essential
on 'passage of such resolution: GI"i'Ifmel

IJ.

City of Des Jfoines. 57-144.

Itovoid:the assessment
on his property. is
Gatch: v. City of Des .Moines;
I

18 N. W. Rep., 310.
Where a city had. prior to the passage of this act. levied a tax for, and
commenced the construction of Ilo
sewer, which constitutea a main artery in the system of sewerage of the
city, held, that it could not chanze
the mode of paying for farther improvements, and require the adjacent
property to pay the whole expense
thereafter to he incurred: and further,
held that the legislature could not, uy
a legalising act, render valid such
improper action of the city: Inde-

Although this statute does not require that notice of the assessment
thereunder shall he given to properly
owners. yet such notice is an indispensahle requisite to the exercise.of
the taxing power. and an ordinance
providing for such assessments With-\ pendent School tn«. of Burlington
out notice and opportunity to the v. City of Burlington» 6Q-WO.
party assessed to appear and object
[20 G. A., ch. 25, amends this act by adding thereto the following sections:]
SEC. n. In case the council of any city of the first class that
has been or may be so organized since January first, ISSl, shall assess the cost, in whole or in part, of the construction of sewers on Sewer tax. how
the adjacent property, it may, instead of, making said special tax ~c;~d.u anu
payable at the time of such assessment, levy the whole of such
special tax Oll said property at one time, and provide by ordinance that the same shall become payable and delinquent as follows, viz: One-fifth in sixty days, aile-fifth in two years, one-fifth
in three years, one-fifth in four years, and one-fifth in five years
after the levy is made. Said special tax shall be payable by the
owners of the property all which it is levied at or before the time
it becomes delinquent and in the installments hereinbefore mentioncd, and shall be a lien upon the lots and lands 80 assessed and Lim,
upon which it is levied, shall draw interest at the rate of seven Interest.
per cent per annum from the tim» of the levy thereof until the
s une shall be paid or hecome delinquent whichever shall first
happen. The payment of each and every installment of such tax Pn~me"t. how
lI'1ay be enforced in the same manner, under tho same penalties, enforced.
R11l1 by the same methods RS is provided in section three or sec- ..
tion four of the act to which this is amendatory: Pl'ovi<!al, how- Proviso,
ever, that the sale of any property for the non-payment of any installment as aforesaid shall not he taken or construed as in any
manner affecting the validity of the lien on the same for anv installment thereof which may subsequently become delinquent.
Said taxes shall constitute a sewerage fund for the payment of the Sewernge fund
cost of constructing sew.ers in front, rear or through the property
upon which they are levied, und shall be used for and appropriated
to no other purpose than the payment in whole or in part, 08 the
case may he, of the cost of constructing said sewers so located or
any bon is which may be issued as hereinafter provided.
SIC. 10. Whenever allY such city exercises the powers
granted in section \) hereof, it may, for the purpose of anticipat-
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ing the collection of said special taxes,"and it may for the purpose of anticipating the collection of any sewerage taxes it has
power to levy under section 1 of the act to which this is supplementary, by ordinance cause to be issued its bonds, to be called
Bonds.
"sewerag-e bonds"; said bonds to be issued in four series, each
series. in the aggregate respectively, to be for an amount not exceeding the amount of special taxes, as provided in section nine
hereof which become delinquent respectively in two, three, four
and five years after their levy; and for such further amount 8S
said city may propose to levy and have the power to levy for
each of the respective years aforesaid under the provisions of section 1 ofthe act to which this is amendatory, on the property within
the sewerage district in which said sewer 01' sewers are to be or have
been constructed, the first series to be payab Ie in not exceeding two
;:nme: matu- years from the date oftheirissue; the second series to be payable in
rtty,
not exceeding three years from the date of 'their issue; the third series to be payable in not exceeding four years from the date of their
issue; and the fourth series to be payable in not exceeding five
years from the date of their issue; all of said bonds to bear interest not exceeding six per cent per annum, interest payable
l';ome: interest annually or semi-annually, as said council may provide, with incoupons,
terest coupons attached, to express on their face the name of the
street, highway, avenue, or alley, on which the sewer is located.
to defray the cost of which they are issued, and also that the last
four installments of the special taxes assessed and levied as aforesaid on property abutting on the particular part of the street,
highway, avenue or alley on which said sewer or sewers are
located, as also the sewerage tax levied. or to be levied, on the
property in the sewerage district to defray the cost of the partieflame: stnl<ing ular sewer or sewers named as aforesaid in said bonds, shall be
~~'~~et;:,r:.:,~ and constitute a sinking fund for the payment of said bonds and
interest; and to be used and appropriated to no other purpose
until the whole of said bonds, with interest, shall have been fullv
paid and discharged. Said bonds shall not be negotiated or sold
Some: must be for less than th.iir par value, and may be respectively for amounts
sold ut par,
ranging from one hundred dollars to one thousand dollars, as said
council may by ordinance provide. The proceeds arising from said
Cse of probonds shall be applied exclusively to, and appropriated and used
coeds,
for, 110 other purpose than the liquidation of the costs of constructing the sewer or sewers upon the particular street, highway,
avenue or alley, to defray the cost of which said bonds are
issued.

.."

120.
SEC. 482.
Wh~re authority is given to ~I under.are necessarilycriminal: Stat«
municipal corporation to pass ordi- v. Vall, 57-lO;~.

nances, the violation of which is j As to general power to prescribe
punishable by fine, or fine and im- pumshments, &c., see notes to § 4.jG.
prisonment, the proceedings therePublished or-

dlnaucos received in evlde nee.

[Nineteenth General Assembly, Chapter 128.]
SEC. 1. Where any city or town, organized under the general
incorporation laws of the state. shall cause, or have heretofore
caused its ordinances to be published in book or pamphlet form,
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such book or pamphlet shall be received as evidence of tho
passage and legal publication of such ordinances, as of the dates
mentioned or provided for therein, iu all courts and places without further proof.
SEC,

487.

[19 G. A., ch, 32, repeals this section, and enacts the following in lieu
thereat:
SEC. 487.
All municipal corporations are hereby empowered
to provide that all able-bodied male residents of the corporatiou Labor on hlzhbetween the ages of twenty-one and forty-five years shall, be- wuys ; penalty,
tween the first day of April and the first day of September each
year, either by themselves or satisfactory substitute, perform two
days' labor upon the streets, alleys, or highways withiu such corporations, at such times and places as the proper officer may
direct, and upon three days' notice in writing ~iven. They may
further provide that, for each day's failure to attend and perform
the labor as required at the time and place specified, the delinquent shall forfeit and pay to the corporation any sum not exceet.ling three dollars for each day's delinquency, and in case of
failure to pay such forfeit within ten days the supervisor of highways or street commissioner of said corporation shall recover the
same by action in the name of the supervisor of the highways or
street commissioner of said corporation; and no property or A II n .
wages belonging to said person shall be exempt to the defent.lantJu\{~'~Cl~r;',x.
on execution; said judgment to be obtained before the mayor of emptlon,
said corporation, or any justice of the peace ill the proper township, which money when collected shall be expended upon the
streets of the corporation; and that all such sums remaining unpaid on the first day of September in each year may be treated
and collected as taxes on property, and the same shall be a lien
on all the real property of the delinquent that may be listed for
taxation, and assessed and owned by him on the first day of
November of the same year.

122.
SEC.

489.

[By 20 G, A., ch. ]92, it is provided that. in cities of not less than eiA'ht
thousand inhabitants by the last census report, the mayor shall sign ordinances and resolutions before they shall take effect, except as they ma.y be
passed over his veto by vote of not less than two thirds of all the members
of the council; see that act in supplement to pa.ge 100.]
It is not necessary that the yeas absolutely prohibiting the sale of
and nays on a vote to sus nd the vinous and malt liquors was "Regurule requiring reading on tkee dif- lating the use and sale of intoxicat
ferent days be recorded; and where ing liquors," held, t!lll.t the subject ot'
n sufficient number of members to the ordinance was not clearly exsuspend the rule appear to have been pressed in the title. and that the 01'present, and such motion is declared dinance was therefore void: Town
adopted, it will be presumed that a of Cantril v. Sainer, 59-26.
sufficient majority voted therefor:
By the.expreasion "three different
1'he Slate v. Vail, 53-550.
days," it is not meant that the ordiAn ordinance making provisions nance must be read at three general
repugnant to a former one will oper- meetings. If read on three different
ate to repeal it, though the former I days it will be sufficient, although
one be not contained in the latter: I the last two meetings are special

I
I
I
I

Cit" of Des Jfoilles

11.

Hillis, 5;)-6,18. , meetings by adjournmeut: Cutcomp

. Where the title of an ordinance I 17. Utt, 60-156.
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124.
SEC.

493.

I

The requirement that the yeas and atively shows such fact, the ordinance
nays be called and recorded is man- will be invalid: Tow» oj Ulin II.
datory, and unless the record affirm- M eyer8, 5&-209.
TAXATION O},'l'RoPERTY WITHIN CITY OR TOWN FOR ROAn PURPOSES.

[Nineteenth General Assembly, Chapter 158.]
1. All property now subject to taxation in any ci,ty or
town, which by law is not subject to taxation for g-eneral municipal purposes, shall, nevertheless, be liable to taxation for road
pnrposes as may be provided by the council of such city or town,
but not exceeding the rate of five mills upon the dollar of tho assessed valuation thereof.
.
SEC.

126.
SEC.

500.

(20 G. A., ch. 20, makes provision for issuance of improvement bonds hy
cities of fir'lt claas oril'l nized subsequent to January first, 1881; see that act
in supplement to page 111.]
A municipal corporation may issue third person who is liable to the city
bonds to a judgment creditor in pay- for the indebtedness which it thus
ment of II. Judgment. Possibly such attempts to pay, such invalidity of
bonds would be invalid if given in the bonds can not be set up to show
excess of the limitation, even if !liven that the city has not been compelled
for the extinguishment of an Rn~-I to pny such indebtednesa: cu, of
cedent and valid indebtedness; but Siou» CitJ/ v. Weare, 59-9;).
in an action by the city against a.

I
I

IG G. A., Ch. 95.
[20 n, A" ch. 79, amends this act by strikinz out the words" four thousand five hundred " in the fifth ROll sixth lines, and inserting' .. three tMU8 nlfive hundri d."]

AFTER SEC.

130.

51G.

FIJ,LUiG VACANCIES

I~

osrtcns OF

I~COnI'OnATED TOW~S.

[Nineteenth General Assembly, Chapter 124.]
SIW.

1. Whenever, from death or other cause, a vacancy in

C.luncH to llP. tho office of mayur, recorder, councilman, trustee, or other oflicer,

in any incorporated town, shall

OCCUI',

such "aeaney ehall be filled

by the council of such incorporated town at the fir~t rpp,'ular meet-

ll)' ballot.

ing of such council after such van caney shall occur, or as Boon
thereafter as may be.
_ SEC. 2. The manner 01 filling' such vacancy shall be by ballot,
and the person receiving a. tnajoritv of the vote!! of the whole
number of the members elected to 'the council aball be declared
duly elected to fill such vacancy, and, 011 duly qualifying', shall
hold such office until the next annual election, aud until his suecesser is elected and qualified.
S~c.
All acts or parts or Betll inconrojrotent herewith lUll
hereby repealed.

a.
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518.
The action of the mayor in f>rrone-j be called into question in a collateral
ously announcing that a resolution is proceeding, The erroneous,arbitrary
not adopted, for the reason that it announcement can not have the effect
has not received a three-fourths vote. , to nullify the act of the majority of
when a majority vote is all that is the cit~' council: City of Charito» v.
neeessary, is not judicial in its char- Hollidu!I. 60-;;01.
acter in such Ilo sense that it can not r
SEC.

MAYOR TO SIGN' ORDIX,\NCES

A~D RESOLUTIO~S.

[Twentieth General Assembly, Chapter 192.]
L. The mayor of every city of the first and second In citirs of
,
" h t t housan d III
. h a hiitants by t he Isst t~n
~ (OJ"mll"or
Inhnhl- to
Class,
except a f Iess t han elg
census rcport in this state, shall sign e\'ery ordinance or resolu- 10 "hcn ortll'
,
'
h first or secon d c I ass berore
J:
tion
passed
yb
any city
af t e
sue h (llUlec", CIC.
ordinance or resolution shall take effect or be in force.
SEC. 2.
If the mayor of any city of the first and second class In case of' reon Iy as above excepted shall refuse to sign allY ordinance or ~,~~~l ~~:li~l~l~I~,C:'
resolution after it has been passed by the council of such city he jn~ wtthlu H
shall call a meeting of such city council within fourteen days (111)",.
after the pl1lSsage of such ordinance or resolution and shall
return the ordinance or resolution to them with his reasons for
refusing to sign the same.
SEC. 3.
Upon the return of the ordinance or resolution by Cnllllril mal'
the mayor to the city council they may pass the
same upon a call Vvtu
b)' two-thirds
•
I u-.."5 MI.Ull".
of the yells and nays by not less than two-thirds vote of all the
members of said council over tho mayor's veto and the clerk or
recorder of such city shall certify on said ordinance that the
same was passed by a two-thirds vote of the council and sign it
officially as clerk or city recorder.
SEC. 4.
But if any ordinance fails to obtain at least a two- FnlllnA' of twothirds majority of all the council elected of such city after being thlrd_, 100:.
vetoed by the mayor then such ordinance or resolution shall be
void aud of no effect.
SECTIOY

13l.
SEC. 521.

•
[19 G. A., eh. 25, repeals nil of this section after the word" year" in the
twelfth line, and enacts in lieu thereof the following:]
In cities of the first class, the qualified electors of each ward Cities offiNt
shall, on the first Monday of March of the year 18tl:!, elect by B II"'''.
plurality of votes, one member of the city council who shall at
the time be a resident of the ward and a qualified elector thereof.
And in the same year the qual ilicd electors of cities of this class
shall also elect two members at lar~e of such city council, Aldermell'nteach of whom shall be a resident and qualified elector of the citv ll1rll~'
in which he shall he elected. But in order that their term of ee;'
vice expire in dlfl'l'rellt ycarll, the council at the firllt regular
meeting shall determine by lot which of tho nldcrmen.at.larg'o
shall eerve one, and wliich two years. The term of service of the
other aldermen shull be determined in the same way, time, BIIlI
manner; in cases where the Ill1nIUCr is uneven the m;tjority shall
serve one year. 0" the first ~IonJa.>· of .\Iar<.:h of each year there-

a
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after the qualified electors shall elect for the term of two years one
alderman-at-large andone in each ward where the term of their
Nt,. embrat'h·jl-g alderman expires: Provided, that when all city of the first class
two tOWlIS pJ. em b races WIt
ithiIn Its corporate I"irnits t he w 10Ie or parts 0 f two or
more different townships, two of which townships or parts thereof
contain one thousand electors each, that only one of the aldermenat-large herein provided for shall be elected from anyone of such
townships or parts of townships.

L

133.
SEC. 525.

I

This section and section 418, so far ViI, §. I~), inserted on page 4;-.}:
as they relate to boards ofhea.lth, are Staples e. Pl!lmouth Co., 17 N. W.
repealed by the act establishing a Rep., 569.
state board of health (18 G. A" ch, I

134.

I

527.
As to the liahility of the county for to maintain. see notes to section 003,

SEC.

injuries resulting from defects in paragraph 18.
bridges which it is under obligation

136.
AFTER

SEC. 533,
[Nineteenth General Assembly, Chapter 154.]

SEC. 1. Any city of the second class shall have the power to
Yay crect jatt, erect and maintain a city jail, and to purchase the nece!c'sary
grounds therefor, and to appropriate out of its general fund the
amounts necessary for said purposes.

137.
AFTER

SEC. 535.
[Twentieth General Aasembly, Chapter 7.]

M~YOrto~
pumt rna al.

Marshl\l's

powers.

May appoint

uepuues,
Repealing

clause.

SECTION 1. The mayors of cities of the first class org-anized
under the g-cneral incorporation laws of the state and having a
populatipn of not less than twenty-two thousand and three hundred by the United States census of 1880 shall, subject to the
approval of the city council, apfoi n t a marshal who shall be
ex-officio chief of police, and shal hold his office at the pleasure
of the mayor. The marshal so appointed shall have all the
powers conferred by the statutes of the state and ordinances of
tbe city on the chief of police and the marshal, except the appointment of deputy marshals, and shall perform the duties of
both offices. He may designate one or more members of the
regular police force of the city to act as deputy marshals, and
such designated policemen shall have all powers now conferred
on deputy marshals.
SRC. 2. All acts or parts of acts in conflict herewith are hereby
repealed,
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SEC. 536.
Under 17 G. A., ch, 56, held, that \51-690: and that it would make no
a marshal having received salary un- difference that the officerhad collectder an ordinance in pursuance of that ed such fees and paid them into the
act, was estopped from also claiming city treasury under protest: ChJ'ist v.
fees: Brya» v. City oj Des Moines, City oj Des .l{oines, 53-144.

I

140.
16 G. A., Ch. 143.
The jurisdiction of the superior
court over appeals from justices of
the peace, as here provided, is not
exclusive of that of the circuit court:
Hickox v. Nuttiwq, 5!)....4():3.

I

diction throughout the county. The
limitation of jurisdiction to the township in which the city is located, applies only to. appeals and writs of
error from justices of the peace:

Such court has, as to cases origin- Winet v. Berryhill, 55-411.
ally brought therein. concurrentjuris[This act is amended by the following:]
[Nineteenth General Assembly, Chapter 24.]
Be it'ellacted by the General Assembly of the State of Iowa.

SECTION 1. That chapter 143, of the acts of the Sixteenth
General Assembly, be and the same is hereby amended as fol- Sec. 1 amendlows: By striking out of section 1 thereof the words "five thou- ed.
sand," in the first line of said section, and inserting in lieu thereof the words" eight thousand."
SEC. 2. That section 2 thereof be and the same is here by sec, 2 amendamended by striking out the words "two-thirds," in the ninth ed,
line of said section, and inserting in lieu thereof the words "a
majority."
SEC. 3. That section 6, of chapter 143, ~f the acts of the Six- ~~~'e6o~~;i;~I
teenth General Assembly, be and the same IS herebv amended bv mont to city
adding to said section the following: "And parties "may be corn- prison.
mitted to the city prison for confinement or punishment instead
of the county jail, at the option of the judge: Provided, however,
that in the absence of the said judge, or in case of his inability
to act, then during such time proceedings for the violation of
city ordinances may be had Lefore a justice of the peace residing
in such city."
SEC. 4. That section "{ thereof be, and the same is hereby repealed, and that in lieu thereof the following be inserted:
SEC. 7. Changes of venue may be had from said court in all sac.\ amendcivil actions to the circuit court, and in all criminal actions to ~C~~~.·llgt.'5 of
the district court, in the same manner, for like causes, and with
the same e1Iect as the venue ill changed from the circuit court, as
now or hereafter provided by law, un less it shall then appear
upon the showing of either party that objections exist as to the
circuit judge, in which latter case the change shall be made to
the district court. In criminal actions an appeal will lie to the
supreme court, as now or hereafter provided by law for appeal in
like cases from the district courts.
SEC. 5. That section 14 be, and the same is hereby repealed,
and that in lieu thereof the following be inserted:
SEC. 14. When-causes are assigned for trial, any party desir- Sec. 14 amending a jury shall then make his demand therefor, or the same ed; Jury trials.
shall be deemed to have been waived. Causes in which a jury
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has been demanded shall be tried first in their order, and when a
disposition shall have been made of such causes, the jury shall
be discharged from further attendance at that term. No juryman shall he detained longer than one week, except upon trial
commenced within the first week of his attendance.
SIW. 6.
That section ] 6 be, and the same is hereby repealed.
and that in lieu thereof the following he inserted:
Set'. If. amendSEC. 10.
The jury shall consist of Bill qualified jurors, unless,
,"1: JIUle.; how h
'
']'
d d
'I d .
. 3 0 fl
' act, t h e
vou-tttuted;
W en a JU!'y IS uernan e as prov\( e In section
t lIS
costs,
_ party at that time shall demand a: jury of twelve, and in all civil
cases the party requesting a. jury of twelve shall at the time
of making such demand deposit with the clerk the entire additional expense of the additional jurors, which sum shall be fixed
by the court and paid to the clerk at the time of making such demand. If the judge shall deem proper, he shall cause a special
venire to issue for said extra jurors, or for any number not exceeding twenty-four, or he may order the marshal to complete
the same from the bystanders, The pay for all jurors shall be
one dollar per day and mileage, to he taxed with the costs, which
in all civil cases shall he paid by the county in the same manner
as the circuit and district courts. A!l such deposits of additional
expense for jurors shall be paid into the county treasury at the
close of each term of such superior court, and the county treasurer shall g-ive duplicate receipts therefor, one receipt to be held
by said clerk, and the other to be presented by him to the county
auditor, who shall charge the treasurer with the amount thereof
in the proper account.
SEC. 7.
That section 17 be and the same is hereby amended
St'c. Ii nmend as follows:
By striking out all after the words" supreme court,"
",I.
in the fifth line.
SEC. 8.
That section 18 be, and the same is hereby repealed,
and that the following be inserted in lieu thereof:
SEC. 18.
J udgments in said court may be made liens upon real
il,'". 1~ amend- estate in the countv in which the citv is situated, by filinrr tranr;;,:,!:~':~;~~ll"; scripts of the same in the circuit court, as provided in s~ctions
,-ri!,L;.
--_ 3567 linn 35G8 of the code, relating to judgments of justices of
the peace and with equal effect, and from the time of such filing
it .shall be treated in all respects as to its effect and mode of enforcement as a judgment rendered in the circuit court as of that
date, and no execution can thereafter be issued from the said
superior court on such judgment, and no real property. shall be
levied on, or Bold on precess issued out of the court created under
the provisions of this act; and judgments of said superior court
may be made liens upon real estate in other counties in the same
manner as judgments in the circuit and district courts.
SEC. 9.
That section 20 be, and the same is hereby amended
>'00. ~O nmcnd- as follows:
By striking out all after the words "district court,"
ell.
in the sixth line of said section.
Sse. 10. This act shall not affect any action, suit or proceed:oint tn afft'ct
ing already beg un and pending in any of said superior courts,
1:~',';;]'i,;~,";8 but such action, suit, or proceeding shall bo prosecuted and conducted after tho taking effect of this act as nearly in conformity
therewith as shall be practicable.
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145.
17 G. A., Ch. 56.
This act is not unconstitutional

IUl

in behalf of the state. whether reo.

delegating legislative power to the ceived from defendants in such case
city council, and the city may rec iv- or from the county: City of Des
er from the police judge fees receivel Moines v. Hillis, 55-643.
by him in criminal case. prosecuted

148.
SEC.

5G1.

'Where a party filing a plat reserved maintain a bridge across the race at
therein the right to construct a mill his own expense: City of Waterloo
race across one of the streets, held, v. Union Mill Co., 59-437.

that he become bound to erect and

149.
564.
The fact that the vacation of a portion of a plat will close streets therein, and thus abridge the number of
ways of access to the property of the
proprietor of another portion of the
SEC.

plat, will not be ground for objecting
to such vacation, if one or more ways
are left, reasonably convenient. 80
that no substantial right is abridged:
Lorenzen v. Preston, 53--.5HO.

156.
SEC.

573.

[HI G. A., ch. 115, repeals this section, and enacts. in lieu thereof, the fol-

lowing:]
SEC. 573.
The general election for state, district, county and ~~~ernl eleetownship officers shall be held throug-hout the state on the second .
Tuesday of October in ench odd-numbered year, and in each
even-numbered year said general election shall be held on the
Tuesday next after the first Monday of N overnber.

157.
AFTER SEC. 586.
[17 G. A .• ch. 51, after dividina certain judicial districts into two circuits
each (see supplement to pag-e 1166), provides IUl follows:]
SEC. 9.
At the general election to be held in the year 1880, Clrrnl' Jnd~l"
d a juuge
. ,I
III etreu ns
an d every f our t "h year t Iierea f tel', t Iiere s Iia11 b
e eI
ecte
0 I' wl1l'r~
the <li"the circuit court for each of the said first and second circuits by trlct IS dtvl.lcd.
this act created, who shall hold his office fur the term of four
years, and until his successor is elected and qualified.
[Other sections of this act are inserted in supplement to page 38.]
[20th G. A.• ch. 19. divides the sixth judicial district into two circuits: See
the supplement to page 1166. It further provides as follows:)
SEC. 5.
A t the general election to be held in the year 1884 Electlon 81,,1
there shall be elected in the counties composing said first and termsot Judges.
second circuits as by this act created, and every fourth year thereafter a judge of the circuit court of each of said first and second
circuits, who shall hold his office for the term of four years and until his successor is elected and qualified. The governor shall havo
the same authority to fill vacancies, and the same provisions shall
apply with the same force and effect to any vacancies occurring Vacancies.
in said first and second circuits by this act created, as now apply
to vacancies in judicial circuits.
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[Other sections of the same ad. relating to the duties, etc., of the judges
so elected, are inserted in supplement to page 38.]
[20 G. A., ch. 181, divides the fourth judicial district into two circuits:
See the supplement to page 1166. It further provides as follows:]
Jndl:" elected
SEC. 2. At the general election to be held in the year A. D.
In 1881.
] 8~4 and every fourth year thereafter, there shall be elected in
each of said judicial circuits, as aforesaid, by the qualified electors thereof, a circuit judge for each of said circuits, who shall be
!\hl~! be a resa resident of the circuit for which he shall be elected, and notice
illcnlofthe
of the holding of said election shall be included in the proclamacircuit.
tion of the governor relating to such general election.
Term of officc.
SEC. 5. The term of office of each of the circuit judges provided for by this act shall commence on the first day of January,
1885, and continue for four years and until their successors are
elected and qualified in accordance with the laws of the State relating to the election and qualification and term of office of circuit
judges, who shall hold their office for a like term of four years.
[Other sections of the same act. relating to the duties, etc., of the judges
so elected, are inserted in supplement to page 38.]
ADDITIONAL CIRCUIT JUDGES.

[Nineteenth General Assembly, Chapter 56.]
SECTION 1. Each j udicial circuit of this state, wherein is situated
a city containing- a population in excess of twenty-two thousand
Al]rlHlonnl clr- and three hundred or more bv the United States census of 1880
cuit J11l1~N
.'
••
,
•
'
dcl'll'~lll1 cer- shall, at the general election In the year 1882, and eyery iour
tuln CIrcuits. years thereafter, elect one additional circuit judge.
SEC. 2. The term of office of said additional judges provided
for by this act shall commence on the first Monday of January,
~f~~~hOj~d::;"'C: 1883, and contin.ue for four years, or until their successors are
elected and qualified.
[The other sections of this act are inserted in supplement to page 38.]
[Twentieth General Assembly, Chapter 18.]
SECTION 1. The second judicial district of this state shall at
Addltfonal
vni
jnrlgc Incir- t h e genera l electi
e ec IOn III th e year 1884.
, anu1 every f our years t h erefe('OI!rl [udtclal after, elect one additional circuit judge.
dtstrlct,
2 Th e term of. 0 ffice 0 f said
l ' d ge 8 h a11 comSEC. '.
sal a ddiItlOna]u
mence on the first Monday j in January, 1885, and continue for
four years, or until his successor is elected and qualified.
[The other sections of this act are inserted in the supplement to page 38.]

158.
SEc.5g3.
The ballots for justice of the peace supervisors under the provisions of
should be canvassed by the board of § 634. Lynch II. Vermazen, 61-76.

I

165.
SEC. 631.
The board of supervisors and not \ the peace. Lynch
the township trustees have authority 76.
to canvass the ballots for justice of

fl.

Vet'mazffl, 61-
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169.
ELECTION OF REPRESENTATIVES IN CONGRESS.

[Nineteenth General Assembly, Chapter 163.]
[Bections 1 to 12 inclusive divide the state into congressional districts,
which are given on page 1166 a.]
SEC. 13.
Each of the said districts shall be entitled to one
representative in Congress, and the first election of members of
Congrees under this act shall be at the general election in the
vear one thousand eight hundred and eighty-two. Members of
Congress shall be elected at the general election held every two
years thereafter.
SEC. 14.
The returns of elections for members of Congress
under this act shall be made to the secretary of state; and the Returns ; cancanvass shall be made by the board of state canvassers; which vass,
return and canvass shall be made as required by law for the return and canvass of auditor of state.

173.
SEC.

680.

I

The want of approval of bond of visors does not invalidate the bond.
county officer by the board of super- .Hoore e. !JcKililey, 60-367•

• 174.
SEC.

690.

An officer when he enters npon a I ascertain whether they really represubsequent term, must be presumed, Isent money, it is not binding upon
in the absence of evidence tl the; the sureties, and they may show that
contrary, to have on hand all the. the defalcation had taken place prior
funds with which he is chargeable, : to the givinz of their bond. But the
and proof of the amount which' treasurer himself is estopped from
should have been on hand at that· showing that he did not have the
time will be primrl facie proof that money on hand as he represented he
it was on hand. The fad that his had, even though the board knew of
bond is approved without his hav- i his fraud and participated therein:
ing produced and accounted for all I Webster Co. c. Hutchinson, 60-721.
funds and property, lI.R here required. This estoppel, however, does not
will not exempt his sureties from apply in II. criminal prosecution for
Dist. T'p of Fox e, Mr.- embezzlement, and the treasurer may,
liability:
COI'd, 54-346.
notwithstanding his statements to
While it is held in Boone CO. D. the board, show that the embezzleJones. 54-699, that a settlement ment accrued during a previous term,
with the county is conclusive upon and at such time as that the prosethe officer and his sureties, although cution therefor is barred by the statthe money produced lIB county funds ute of limitations: State c. Hutchiis not so in fact but is merely pro- son, 60-478.
cured for that purpose, and estops
The term for which an incumbent
the officer and aureties from show- holding over is to occupy the office
ing that the defalcation had taken and qualify, is not a full term, but
place in the previous tenu (see note only until the vacancy can be legally
to § 91:Jj, yet if the certificate by the filled by election: Dyer I'. Bagwell,
supervisors upon the bond. as here 54-487; Boone Co. c. Jones, f>8-373.
provided for, is made merely upon
Where a holding over officer exeproduction of certificates of deposit. cuted a bond with sureties for the
checks, etc., without any effort to entire period of the term of the per-
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ring during that time: Boone Co. r.
Jones, 58--373.
The duty of an officer not to approve the bond until the person
qualifying has accounted as required
in this section, is a duty to the rublic only, and neglect thereof wi! not
render such officer liable I~ the
sureties on the new bond: Held v.
Bagwell, 58-139.
Surety is not liable for defalcation
prior to the giving of the' bond on
which he becomes surety: ibid.

son in whose place he held over.
under a mistaken belief that he was
entitled to hold lor the entire term of
such officer, and at the next election
was duly elected to fill the vacancy
in such office, and executed a new
bond. Held, that the sureties on the
first named bond were not co-sureties
with those on the second bond for
the period subsequent to the last
election, and could not be compelled
to contribute for a defalcation occur-

175.
SEC.

692.

Iwithin
is an offer of a bribe to the electors
4 of this section: Carrothers

A promise by a candidate to pay
into the public treasury, if elected, a
part or all of the compensation 11.1'1
lowed by law to the incumbent of
the officefor which he is a candidate..

~

v. Rlt.~sell, 53-:M6.
To offer a bribe to all elector is a
crime. See § 3993 and notes.

183.
SEC.

766.

[19 G. A.• ch. 117. nrmnds this section. bv inserting after the words
"land-office, .. in the third line, the words "clerk of the supreme court,"
The same act amends § 3771, which see.]
SEC.

767.

The provision that "in the absence
or disability of the principal, the
deputy shall perform the duties of
the principal pertaining to his office, ..
was designed rather to devolve and
make imperative upon the deputy
the duties of the principal in the absence or disability of the latter, and
was not designed to withhold from
the deputy the power to perform such

••

Iduties
except in the absence or disability of the principal. The fact
that such duties are performed by
the deputy in the presence of the
principal does not render the acts
void: Moore v. McKinley. 60-367.
The sheriff is not bound by acceptlance of service by his deputy: Chapin v. Pinkerton, 58-236.

187.
SEC.

784.

An officer who holds over after hi81 vacancy in the office can be legally
term on account of It failure to elect filled by election: Dyer v. Ba!Jwell,
a sucoessor, only holds until the 54-487,
SEC.

787.

Where an elective officer is ap- § 6. to hold for the residue of the
pointed by the board of supervisors unexpired term unless removed for
to fill a vacancy, he is not subject to CRUSP: State ex rei. v. Chatburn, 19
removal by such board at pleasure, ~. W. Rep., 816.
but ill entitled under Const., Art. 11,

189.
15 G. A" Ch. 28.
I"nbmltllngto

v.ne,

[20 G. A., oh. 182, amends ttns act (as already amended by 18 G. A., eh.
l:lj, by adding thereto the following:]
and providedfurther that the board of supervisors in any county
to which these provisions do not apply, may at their discretion

,

•
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order a vote of the electors of said county at any general election, and the electors of such county may by a mujority vote
thereof authorize the said board of supervisors to levy such tax.

SEc.797.
[As to taxation of lands IZ'ranterl to railroads by ~neral government or
state, s e 20 G. A., cb. 28. in supplement to page 194.]
The exemption of the 'Property of v. County of Polk, 56-34.
a school district, used for school purA printer is a mechanic within ~ 6
poses, from taxation, extends only to of this section, IIond I he term "tools"
general taxes, levied under this title there used ma.y properly include the
of the Code, and does not exempt it press, types, Imposing stones, etc.,
trom a special tax assessed by 1\ mu- necessary to carry on his business:
nicipal corporation for building side- Smith v. O,qburn, 53-474.
walks: City of Siou» City v. Ind.
The fact that a tract of forty acres
Seh. Dist, of Sioux City, [,.'}-I[JO.
is owned by a religious society, and
Where a charitable society invest- one half acre in one corner thereof is
ed its "widows' and orphans' fund" used all a burying ground, while the
in real property, which WRS leased remainder is used for farming purfor business purposes. the proceeds poses, is not sufficient to entitle the
being strictly applied to the proper whole tract to exemption from taxaobjects of the fund, held, that such tion: Mlllroy 1'. Chut'chman, 60property WRS not exempt from taxa- 1717.
tion: Fort Des Moines Lodge, etc.,

191.
SEc.798.
The exemption from taxation is
not in the nature of a contract between the State and the prop '~rty
owner, and does not prevent subsequent lezislation altering the law
and removing the exemption. There-

I fore.

held that 18 G. A., eh. 190,
limiting the amount of exemption

under this section, was applicable to
planted before the passaze of the act: Shiner v. Jacobs, 17
N. W. Rep., 613.

I tunber land

I

193.
SEC.

802.

Where the owner of n. farm had
made an executory oral agreement to
convev the same at a future time. a
part of the consideration being paid,
the balance to be paid at the time of
conveyance, held that the unpaid
SEC.

803.

purchase money was a credit within
the meaning of this section, although
a payment could not be demanded
until conveyance WIl8 tendered. Pert-ine v. Jacobs, 19 N. W. Hep., 861.

resi-I possession
of the administrator should
be assessed in the township where

·Where the administrator is a
dent of the same county where decedent died, but of another township,
the personal property coming into

the administrator resides: Camet'on
City of Burlington, 56-320.

I e.

194.
AFTER SEC.

80~.

TAXATI01'l' OF I,AYDS' GRAN'l:ED TO RAILROADS.

[Twentieth General Assembly,
All lauds lying within
have been heretofore granted or may be
'
rat'1 roll.d
company or corporation
by the
SECTION

1.

Chapter 28.]
the state of Iowa, which Land earned
hereafter granted to any but not
patented
general government or taxed.
'

•
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Repealing

clause,
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by the general government to the state of Iowa and by the state
granted to any such railroad cO'Ilpany or corporation shall be
subject to assessment and taxation within the counties wherein
situated from and after the year the same may be earned, to the
same extent as though patents had been issued to, and the title of
record was in such railroad companies or corporations. The fact
that such lands are claimed by more than one such company or
corporation shall in no way affect the liability of such lands to
.assessment and levy, provided, nothing herein contained is intended to subject any lands to taxation for the past that were not
taxable prior to the passage of this act.
SEC. 3. [See. 2.] Parol evidence shall be admissible to pro\"e
when said 1ands were earned.
SEC. 4. [Sec. a.] All acts or parts of acts inconsistent with
this act are hereby repealed.

195.
SEC. 812.
A tax based upon an assessment of its at any other place than the resipersonal property to the person ownmg the slime at time of assessment,
but who did not own it on January
Ist preceding, is illegal, and its collection may be enjoined. Personal
property brought into the state after
January Ist is not taxable for that
year: Wangler Bros, e. Blackhawk
Co., 56-384.
An assessment of moneys and cred-

dence of the owner, is illezal and
void: Barber v. Earr, 54-57.
The assessor is not required to examine each forty acre tract. but of
necessity must arrive at the value
from information derived from others, having regard to the elements of
value prescribed by statute: Beeson
II. JOhIlS, 59-166.

SEC. 813.
Although the taxation of the proP-l to double taxation, yet such a proerty of a corporation to the corporu- vision is not unconstitutional: Cook
tion, and the shares of its capital e. City of Burlington, &9-251.
stock to its stockholders, may amount
.

197.
SEC. 818.
Althouzh 15 G. A., cb. 60, § 28
(p. 319),' provides another method
for the taxation of savings banks.
yet the difference in such methods of
taxation as to savings banks and
national banks does not constitute a

discrimination in taxation as against
national banks, within the provision
of § 5219 of the Revised Statutes ot
the U. S.: Darenport National
Bank II. Board of Equalization, 19
N. W. Rep., 889.

198.
SEC. 821.
[By 20 G. A., ch. 70. ~ 3, the county auditor is to provide suitable columns. properly headed, In the assessor's book, for the listing of dogs: See
that act in supplement to page 409.]
A description of property 118 the not sufficient to support a tax title:
"N. W. part of the N. E. P4 oftbe Roberts v. Deeds, 57-320.
N. E. M containing three acres," is

I
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199.
SEC. 822.
[By 20 G. A., ch. 70, § I, the assessor is required to list dogs in the name
of the owner thereof, without affixing any value: See that act in supplement to page 409.]

202.
SEc.83l.
, Equity will not interfere to correct
an over-assessment, and enjoin the
collection of taxes thereon: Powers
1'. Bowman, 53-859.
But where the
assessment is void, as where per-.!
property is . - l . at some other
place thllol1 that of its owner's residence, equity will entertain jurisdiction and enjoin the collection of the
tax, and the party injured is not confined to an appeal to the board of
equalization: Barber II. Parr, 54il7. The same rule applies where
taxes are levied upon property exempt from taxation: Smith e. OsbUI'n, 53-474.
On the trial of the appeal in the
circuit court, the taxpayer is not entitled to a trial by jury, and on appeal

to the supreme court the case is triable de novo: Danis v. Cily of Clilltall, .')5-.'>49; DlUfkit1a mad Dubuque
Bridge 08. e, Crnmty of Dubuque,
5.5-558.

The amendment takes away the
right of appeal in cases ill which the
sixty days had elapsed without any
appeal being taken prior to the taking effect of the amendment: Slocum
e. Fayette Co., 61-169.
In case of an erroneous assessment,
as for instance, where property properly assessable to a firm in one-county
is erroneously assessed to one of the
partners in another county, the only
remedy is by a proceeding before the
board of equalization: Harris v.
Fremont Co., 19 N. W. Rep., 826.

205.
SEC. 839.
[By 20 G. A., ch. 70, § 2, the board is required to levy a. tax upon dogs
listed by the assessor. of fifty cents on each male and one dollar on each
female: SeEJ that act in supplement to page 409.]
[By 20 G. A., ch. 200, § I, the board of supervisors is authorized to levy a
road tax of not exceeding one mill: See that act in supplement to page
246.] .

SEC. 841.
Where it appeared that the assessment roll had been corrected by some
one, and that as so corrected it had
remained on file as a record in the
auditor's office,and been regarded in
subsequent proceedings as correct,
held, tha.t a party objecting to the
correction as not made by proper RU-

thority, had the burden of showing
that it was incorrect and that the
taxes assessed were inequitable or
unjust, it appearing that unless covered by such correction the land had
been entirely omitted from aasesament: Beeson v. JOhIlS, 59-166.

207.
SEC. 846.
[By 20 G. A., ch. 70, the treasurer is required to collect a dog tax at
same time as other taxes and keep the same as a separate fund to be paid
out, as therein provided, on warrants issued by the auditor to persons whose
claims for damag-es to domestic animals by dogs have been allowed by the
board of supervisors: See the act ill supplement to page 409.]

43
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209.
SEC.

857.

r20 G. A., ch. 194, § 1, repeals this section and enacts in lieu thereof the
followmg.]
Taxes; when
SEC. 857. No demand of taxes shall be neccssary, but it shall
due.
be the duty of every person subject to taxation to attend at the
office of the treasurer, unless otherwise provided, at some time
between the first Monday in January and the first day of March
following, and pay his taxes in full; or, he may pay the one-half
thereof before the first day of March succeeding the levy and the
remaining half thereof before the first day of September followProviso.
ing; provided, that in all cases where the half of any taxes has
Ftrst Installnot been paid before the first day of April succeeding the levy
ment,
thereof, the whole amount of taxes charged against such entry
shall become delinquent from the first day of March following
!"ceon,llnslall· such levy; and in case the second installment of any taxes be not
meut,
paid before the first day of October succeeding its maturity, penalty shall be computed on such installment from the first day of
I'rovlso,
September desigonating the maturity of such installment; prorided also, that in all cases where taxes arc paid by installment as
herein provided, each of such payments, except road taxes, shall
Apportioned. be apportioned among the severa! funds for which taxes have
been assessed, in their proper proportions. And if anyone neglect to pay his taxes at or before maturity, as herein provided, the
~;;~t\C~a..~~Y treasurer may make the same by distress and sale of his personal
sale,
property not exempt from taxation, and the tax-list alone shall be
sufficient warran t therefor.
The purchaser of land upon WhiCh] docs not become personally liable
the taxes are due and unpaid takes therefor: Ritchie e. McDtrjJle, 17
subject to the lien of such taxes but N. W. Hep., 167.

SEc.859.
A person appointed under this sec-I
tion cannot recover from II. private
person additional fees for services
performed under an alleged contract

to pay such additional compensation
in consideration of his remaining in
office and performing the duties
thereof: Fawcett v. Eberly, 58-544.

211.
SEC.

865.

I

A party buying at tax sale property paid and becomes entitled to redeem
covered by a school fund mortgage from the school fund claim: Ayres
acquires thereby a lien for the taxes II. Adair Co., 17 N. W. Rep., 161.
SECS.

865 and 866.

r20 G. A. ch. 194, § 1 repeals these sections and enacts in lieu thereof the

following:]
SEC. R65. All taxes due and unpaid on the first day of March
or the first day .
of September
shall become delinquent and draw
druwmg Inter- .
. . '
est,
mterest as hereinafter provided; and taxes upon real property are
hereby made a perpetual lien thereon against all persons .except
the United States and this state; and taxes due from any perSall
J.'<'t~ott1"l prop- UpOll personal property shall be a lien upon any real pro!Jerty
c-r ~. axon.
h
.
. I
d I
now collected. owned by sue person, or to winch he may acquire a tit e; an the
Dolinqnent
tuxe•.: u 1.len
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treasurer is authorized and directed to collect the delinquent taxes
hy the sale of any property upon which the taxes are levied, or
any other personal or real property belonging to the person to
whom the taxes are assessed.
SEC. 1i6G.
The treasurer shall continue to receive taxes after Pena.tv on
they become delinquent until collected by distress and sale; and t'~~~IU_lJt
if the one-half of the taxes charged against any entry on the taxhook in the hands of a county treasurer be not paid before the
first day of April after the same has been charged; or if the remaining half of such taxes has not been paid before the first day
of October after its maturity, he shall collect, in addition to the
tax of each tax-payer so delinquent, as penalty for non-payment,
interest on such delinquent taxes, at the rate of one per cent per
month thereafter until paid; provided, that in all cases where the Proviso.
half of any taxes has not been paid before the first day of April
after the same has been charged on the tv-books, penalty as
above shall be collected on the whole amount of taxes charged
against such entry from the first of March succeeding the levy;
and provided also, that the penalty prescribed by this section shall Proviso.
not apply upon taxes levied by any court to PlY judgment on city
or county indebtedness, but upon such taxes no other penalty
than the interest, which such judgment draws, shall be collected;
and prooidedfurther, nothing in this chapter shall be construed Proviso.
to alter the present rules governing the collection of road taxes,
save that all such tax collected by the county treasurer shall be
included in the first installment, ~nd prodded further, that the
penalties provided by this section shall not apply to or he collected upon any taxes levied in aid of the construction of any railroad
in this state.

212.
SEC.

870.

Where property was sold for an
vrnount of tax, part of which was not
:1, lien thereon, held, that the owner
misrhI recover from the county the
amount of such tax, with costs, in'''rest and penalties, which he was
com polled to pay in order to redeem:
BrOICH lea I'. Murton Co., 5:3-4~7.

Where title to land was for a long
time in litigation between parties
claiming title under conflicting
grants, one of them pnvmg the taxes,
and it was finally decided that title
wa..~ in the other, held, that the one
who paid the taxes might recover
the amount so paid from the one adjudged ownes of the land (distinguishing the case from Garrnoho»
r. Knight, 47-52;:'): Goodlloll' v
Moulton, 51-5,')5; SCTIIIP. f'. lVel/Il,
1i4-:32!3; Same r, SII'.If/m·, 61-261.
And interest on the 11l110unt paid
by the unsuccessful claimant of the
.and, at the l~l!'al rate of Intere-t,
muy be recovered, commencing at the

date of payment: Goodnoio fl. Litchfield, 19 N. W. Rep., 226. But where
the purchaser of property at execution sale makes redemption from a.
previous tax sale of the property he
cannot recover from the former owner tho amount paid; Barr v. Patrick, 59-1:34.
Morris v. Coullly of Sioux, 42-416,
followed: Sears t'. Idarshall Co., 5960:3.
It is the tax whieh has been illegally or erroneouslv exacted which is
to be refunded. l'he money which is
to be returned to the taxpayer is to
be taken from the particular fund or
funds into which It went when the
tax was collected. No judgment can
be rendered agninst a. county on account of taxes illegally or erroneously
collected for any of the public orgamzutions or corpora tions for whose
benefit the county treasurer collects
taxes, without proof that there remains in the treasury, funds belong-
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be collected and dispersed by the
county constitute 1\ part of the county
funds and are not within the foregoinz rulea: Dickey e, Polk Co., .'>8-2R7.
Where taxes are illegal, through
erroneous action of the board in ratsing an assessment, they may be recovered back under this section; failure to pursue remedies to arrest the
collection of the taxes will nut wnive
or forfeit such right to recover them:
Ibid.
This section is not applicable to a
case of erroneous assessment made in
the exercise of lawful authority j the
only relief in such case is by application to the board of equalization
under § 831: Harris e, Fremont Co.•
19 N. W. Rep., 826.

ing to such organization or corporation, which can properly be applied
to the satisfaction of such judgment:
Ioioa Railroad Land Co. 1'. COltniyoj
Woodbury, 19 N. W. Rep., 915.
Although a special tax cannot be
refunded out of other taxes, yet where
it was shown that their remained a
sufficient. amount in the treasury to
refund to plaintiff the sum he WIl8
entitled to recover from the fund. the
recovery was allowed to stand: Dickey
e, Coullty of Polk, 58-287.
Township road taxes colleeted and
paid over to the township clerk cannot be recovered back from the county
even though they have been illegally
collected: Stone e. County of Woodbury. 51--,)22. But brid~e taxes to

213.
SEC.

871.

r20 G. A., ch. 194, § 2, amends this section by striking out the word
" October II where it OCCUrR in the first line of said section and in lieu thereof
inserting the word" December."]
While a mere stranger has not the railroad taxes is legal: Crowell e,
right to pay i>u:es,yet if pay~ent be Mp.rrill, 60-53.
It appearing that there were three
made by such an one, and received by
the treasurer, the property can not bidders at a tax sale, and that they
be afterward aold for such tax: Ioica did not bid against each ot her, and
this being the only evidence of a
R. Land Cu. 1'. Guthrie, 53-::38:-l.
The word taxes in this section fraudulent combination, held, that it;
must be construed to mean state and was not sufficient and that fraud
county taxes, and not to include rail- could not be presumed: Beeson e,
road taxes, and II. second sale for Johns, 59-166.

214.
SEC.

873.

r20 G. A.• cb. 194-, § 3, amends this section by striking out the word
.. September" wherever it occurs in said section and in serting in lieu thereof.
the word" November. "]
.
.

215.
SEC.

876.
scription, held, that the notice and
deed were void for uncertainty:
Poindexter e. Doolittle, 54-52.

Where the bid was for fourteen
acres of a certain tract, and the notice of expiration of redemption and
the tax deed followed the same de-

216.
16 G. A., Ch. 79, § 1.

r20 G. A., ch. 194-, § 6. amends this section bv striking out the word
" October " where it occurs in the second line of said section and inserting
in lieu thereof, the word ., December- "]
Under this act the owner in mak-r garded as the full amount of interest,
ing redemption must pay the amount taxes, penalties and costs as provided
due on the real estate at the time of by the existing 'law: Boper e. Essale, and that amount must be re- peset, 19 N. W. Rep., 232.
s
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218.
SEC.

883.

[20 G. A., "ch, 194, § 4, amends this section by striking out the word
" October" where it occurs in the tenth line of said section and inserting in
~u thereo~, the word" December."]

219.
SEC.

887.

The owner of the certificate may
recover treble damages for waste or

Itrespasar See §§ 3343, 3.'344.

220.
SEC.

889.

The purchaser cannot pay taxes for
years previous to the sale which have
not been included in the amount for
which the property was sold, and
SEC.

thereby compel the owner.Tn redeeming, to pay such taxes: Sheppard
11. Clark,.58-371.

890.

[19 G. A., ch, 4.5, amends this section by striking out the word "twenty"
in the sixth and tenth lines and inserting in lieu thereof the word "ten,"
and contains also the following:]
Provided, that this act shall not affect salt'S already made, or
penalties upon taxes hereafter paid upon sales made before the
taking effect of this BCt.

221.
SEC.

891.

must ~rmit the redemption if
they are satisfied he in good faith relies upon such equity or claim. They
are not to determine whether the law
will enforce his claim, but whether in
good faith he makes it; sucb claim,
however, or equity, must pertain to
an interest in the land, which if enforced, WIll vest some, title, lien or
right to the property itself.
The
county officers cannot exercise judicial functions and cannot determine
qneations of title oftbis kind. Moreover, in cases wherein the county
officers are authorized and required
to permit redemption, the courts will
e. Patrick, 59-1B4.
allow and enforce the right. It can
When one seeks to redeem from a not be possible that in a case wherein
tax sale under an equity or a claim the officers would be required to pernot based upon a recorded title, which mit redemption, the courts would
the law provides shall support the deny the right: Cummings e, Wil·
right of redemption, the county offl- 80n, 59-14.
One in possession of propertynnder
color of title is entitled to redeem:
Foster e, Bowman, 5;;....2::17.
A tenant in common who desires
to redeem may be required to redeem
the entire property, and having made
sllch redemption he may recover from
his co-tenants the amount paid for
such redemption of the co-tenants'
share: Hipp o, Crenshaw, 17 N. W.
Re1',,660.
Where a party buys land at execution sale which has been sold for
taxes, he cannot. after making redemption, recover the amount so
paid from the former owner: Barr

CeT9

222.
SEC.

892.

I

Redemption by guardian may be action: Witt e. M~whil"e,., 57-54:;.
made before the execution ofthe deed,
This section simply prescribes when
8B provided in § 890, or after the
the right to bring action shall terexecution of the deed, by equitable minate, but does not provide that the
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action can only be brought during 1 Where the rights of a minor in the
the year after the minor comes of age. property sold are acquired after the
It umy be brought by thp. guardiun sale, whether by conveyance or
or the minor, before the latter attains descent. the time for redem ption is
his majority: Ibid.
not extended: Steoens e, Ctl8Budy,
, As to limitation of action by minor 59-113.,
to redeem, see § OO:.! and notes.

•

SEC. 893.
Corning TOlrn Co. fl. Dari«, 44- St,·an." Il. Burris, 61-3..
622. followed ill a. somewhat analIn a particular case where a party
og-ous l'a~e: I. F. tf· S. C. It Co. v. claimed the right to redeem in equity
StOI'tK Lake Balik. r,5-69fl.
from a. tax deed on the ground ot
This section contemplates a. full certain unsuccessful offers to make
equitable adjustment of the riehts of redemption before the expiration of
the parties, and rents snd. profits, IlS the time, conaisting of v.sits to the
well as claims for improvements, are auditor's office, which was found
to be taken into consideration. closed, etc., held, that the fact that
Where such rents and profits had twenty-six dny'll elapsed after the
been more than sufficient to repay makinJl of such offer, and before the
all the taxes, interest and penalties expiration of the time for redemption,
which the law imposes, hetd, that withont further steps being tuken,
the owner was entitled to have his precluded equitable relief: Harrison
title quieted against the holder ofthe fl. OwellB, 57-314.
tax title without further redemption:

SEc.8D4.
never been surrendered. If thereafter proper notice is given, or the
party is prevented by an injunction
at the suit of the owner to whom
notice would be given, from giving
such notice, the time of redemption
will expire ninety days from the
giving or attempting to "ivc such
notice: umg v. Smith, 17 N. 'V.
Rep., .579.
The affidavit herein required to
cons: itute completion of Sf>rVICl'S must
be by the holder of the certificate, his
ag-ent or attorney. An affidavit bv
the proprietor or" the paper in which
the notice was published is not HUt'ficient : Ame"icall Mi~..i'JII01·.'I Associaiion 1'. Smith, ;,O-7U4: RII.•tcorth. r, CO/'drey, 16 N. W. Hop.. 211.
A n athduvit or' the holder of the
certificate that publication was m.ide
for three consecutive weeks. hut
which did not state when the pubhcation was made, held. not sufficient:
Jo:llHwO/'lh v. Cordrey, 16 N. 'V.
Rpp., 211.
Evidence in II. particular CMe helrl
sufficient to ,iu8tily the court ill findinl{ that the ta.x regrater showed.
when examined by the agent or
owner before making redemption,
58-412; Clllnmil1!lR r, WilMn, '.9-14. that the affidavit required hy statute
Where a. deed is void because Wl\8 Blpd at such R date all to make
prematurely issued, the surrender find his redemption proper: E1l81l'o,tA
cancellation of the certificate is a.:~o c. Or'wl, 59-622.
void, and thl' certiflcate has the saru«
Where a timber lot not suitable
force and efi'~ct lIS thOlllrlJ it had for cultivation is used by a person in

Knowledge of publication of notice
will not obviate the actual service of
notice in cases where the latter is teo
quirerl bv statute: Reeti Il. Thomp80n,56-:J,;:)7. Hut where the notice
and proof of service on their face are
regular, and a. deed is issued in
accordance therewith, the burden of
overthrowing this p"ima farie evidence is upon the person attacking
the deed: WiIBOlll'. Crafts, 56-450.
The deed is at least prinia facie
evidence of the proper ll'iving of
notice, and the party attacking flo deed
for want of service of the notice here
required upon the owner, must show
tl"Lt thp land Wit" assessed to some
owner by naru-, and not to an unI<IIOWI1 ownvr:
Fuller v. An'lsl 1'011q, r,:~-6":1.
Wilere the bid on which a fort v
acre tract of land was sola WlU! fo'r
"fourteen acres' thereof, and tho
notice under this section, 0 described
it, held, that the notice was void for
uncertaintv in the description: Poiudexter r. lJooliltle, f,4-[,~.•
A treasurer's deed issued before
expiration of ninety days from till'
filing of an affidavit of service of
notice ia invalid: Swope t'. Prior,

SUPPLEMENT.
such wa:y as such land i8 ordinarily
used, he HI to be deemed in poeseeeion,
and is to be served with notice:
Ellswo,-tlt. fl. Loio; 17 N. W. Rep.,

450.
Where at the time of the service of
notice the land was listed and aseee-ed
for taxation to a purchaser of the
same holding by a. deed not recorded,
and the asaeesor's book 80 showing
was in the auditor's office, held, that
notice must be served upon him

although the land was still in possession ot his grantor, upon whom notice
WILS properly served:
WMt.ft Il,
Knight, 16N, W. Rep., 082.
A party cannot, by tl.!lsigning possession of the property On which he
holds II. certificate and then collusively
assigning hie certificate to another,
have valid notice served upon himself
which shall entitle the aesignee to a.
deed: Clllmtlillgs e, Browne, 61-385.

225.
SEC. 897.

•

The sale and d~ed convey the interest of the state and county in the
property. but not the tax itself, and a
tax purchuser ill not entitled to recover from the owner the tax paid,
where the sale and deed. owing to defective description, ure void: Robert»
r. Deeds, 57-320.
The acknowledgment is essential
to the validity of the tax deed; an.d a
defect therein is not cured by a
general ad (such M Code § 1967)
le~alizing
defective acknowledgments of deeds: GoodykOQnt~ t'. Olsen,
04-174.
The tax deed is not conclusive
evidence of the giving of notice of
expiration of time of redemption,
under § 894. The "notice" of wbich
this section makes the deed conclusive evidence is notice of sale: Reed
t'. Thompson, M-4!j5. Where such
notice and proof of service appear on
their face to be regular, and a deed
is issued in accordance therewith,
any person asserting the invalidity
of the deed, upon the ground that the
service was not made IUl the proof
shows, or I hot the person served WH.l!
not the right penon, has the burden
of overcoming the primo- facie evidence furnished by the papers: Wil·
son c. Crofts, /)6-4.50.
A deed for" fourteen acres of" It
certain forty acre tract offered for
sale, held, void for uncertainty of
description: PONldextel' v. Dooliul«,
/)4-.52.
Defective description in as.qee~ment
and tax books, and deed cannot. be
cured by extraneoue eV.idence: Roberts v. Dude, 57....820.
A tenant in common cannot, oy
purchase at tax sale. cut otf the
interest of his co-tenants: Sh,1l fl.
Walker, 1J4-386.
Where the treasurer, in pursuance
of a proposition made by a parly

,

before the sale opened. to take all
lands not sold to others, made out
certificates to such patty after the snle'
WM completed, there being no bids,
such party not being present nor represened, and paying no money, but
simply issuing receipts of the railroad
company for whose benefit the tax
was originally voted. held, that there
was no sale, and that on innocent.
purchaser, under a tax deed issued in
pursuance of such transaction. would
not be protected, the principle decided in Va 'I Shuack: I'. Robbin«,
36-201, and Sibley v. Bullis, 40-41l~
n?t being applicable: 7't'u.udule v.
Green, 57-215.
A tax deed acquired by III tenant in
common is not sufficient in equity to
divest the interesc of a. co-tenant
even though the holder of the deed
may have acquired the tar certificate
before becoming tRDI1nt in common:
Tice c. Derby, 59-312.
A party charged with the poyment
of taxes as I\~ent can not acquire 1\
tax title to hIs principal's lana, and
under the fncts of Il particular case,
held, that the party :\Cquiring tax
title wa~ the agent of the owner, and
Iherefore that his title Wa~ void:
Eltsworth. e, Corrl"ey, 16 N. W.
Rep.,211. But held, that the purchase of such ag€'nt at the Illx snla
wa..~ not void, but voidable: that the
right and claim of the s'nle and
county to the taxes passed to him and
his nssignee, and that the owner
seeking to evade the title. should pay
to him the slime amount he would
have had to pay the trl'a~urer in case
the. taxes had not been. paid hy tha
claimant nuder the tax title: Ibid.
A person who is not in poseeseion
of reul estate, but who claims title
thereto under a void tax deed. Citn
become a purchaser at a. subsequent
tax sale, procure a treasurer'e ue~..l
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and thereunder olaim title: Neal fl.
Frazier, 19 N. W. Rep.,309.
Wbere a party seeks relief from a
tax title under whIch the purchaser
has procured a. deed, and is in
possession, such redemption will be
allowed only upon payment of a sum
sufficient to pay all taxes, if they had
not been pair! by the purchaser:
Thode fl. Spofford, 17 N. W. Rep.,
561.
The rule stated in Ererett e. Beebee,
37-452, as to amount to he paid by
the party who Reeks in an equitable
action, to redeem from a tax deed,
does not apply to the ease where a
party seeks, by equitable action, to
be allowed to redeem from an illegal
sale before the tax deed is issued
thereon. The treasurer's certificate
of sale does not vest in the purchaser
the title and interest of the state
and county; the amount which
plaintiff should be required to pay in
such a case is the taxes which the
owner was legally bound to pay,
with six per cent interest: Robert» Il.
Jlf~rrill.

60-166.

It is It sufficient compliance with the
provision of this section, requiring
that before a tax deed can lie set
aside or redemption therefrom
allowed, it must appear that the
taxes due upon the property have
been paid by the person seeking- to
redeem, that the party acting for the
plaintiff made a tender ofthe amount
and offer to pa~' the taxes due on the

J

land In controversy to the county anditor alter the treusur-r's deed was
executed, and in his petition offers to
pay whatever amount is found due:
Weato/l II. Kuiqht, 16 N. W. Rep.,
5H2.
No objection to the validity of the
tax title, can. after the expiration of
five years from the time of sale, be
made on the ~round tbat the deed
shows upon its face that several
tracts of land were sold for a. ll'ross
sum: "tonk e. Corbin, 58-;,o:1.
Where property was sold for a city
tax claimed to have been levied fourteen years prior, I\.nd it did not
appeal' upon tbe book of delinquent
taxes which the city bad adopted as
a standard, held, that the city must
be considered as having abandoned
such taxes, and that the"tax title was
void: Bradle!! fl. Hintraqer, 61-::137.
011e asserting title under a tax
deed bas but to introduce it in evidence and the law puts upon his adversary the burden of showing its
invalidity. He will not be guilty of
fraud in asserting title under it, only
as he has actual knowledge that
it is invalid, or introduces it in evidenee with intent to accomplish some
unlawful purpose: Brownell v. Storm
Lake Bank, 19 N. W. Rep, 788.
As to recovery by person whose
title, after long litigation, has been
declared invalid, of taxes paid by
him pending such litigation, see
notes to § S70.

230.
SEC.

902.

This limitation applies only as be-:
tween the tax purchaser and tbe'
owner at the time of the sale, or one I
deriving title from such owner.'
Where one not the owner, and having mere color of title, goes into poss ssion, there is no reason why the
holder of the tax title should not
have the same time as the holder of
any other valid title to test the right
of the occupant. ( Supplemental
opinion.) Lockridge v. Daggett, 54-332.
'Where the land sold is and remains unoccupied, the tax title carries with it constructive possession,
and after the lapse of five years becomes absolute: Zellt P. Picken,
54--.');)5.
The grantee of a minor has only
five years from his purchase of the
property to bring the action:
Caughan v. Talman,53--508.

MC-l

The extension of time for bringing
the action in favor of the minor, does
not operate to the benefit of the purchaser as against such minor, and
such purchaser must bring any 8('tion on his tax title within five years
from the execution and recording of
his deed: Ibid.
As to redemption by minor, see
§ 89'Z.
The fact that the deed was executed and recorded more than five years
before the commencement of the aetion, does not constitute a valid objection to the introduction of the
deed in evidence. Whether the party
gains possession under such deed depends upon whether 01' not the owner
of the patent title was in possession
at the date of the expiration of five
years from the execution of the deed:
Monlr e. ~·urbi". 58-503.
Possession of land necessary to hal'

•
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an action under a tax title, is not required w he of the adverse, hostile
and exclusive character reqnired under the l!'E'nem.1 statute of limitations.
lts v.alidity depends Dot so much on
the extent and character of the improvements on the land as on the
possession which would enable the
bolder under a tax title to commence
his action for the land: Grijftlh e,
. Carter, 19 N. W. Rep., 903.
The change in the language of this
section from that of the corresponding
section of the Revision, as t) when
the period of limitation commences

to ron. was merely the adoption of
the judicial construction put upon the
law as it WIl8 contained in the Revision: Ibid.
Although the limitation I1Jl ~inst
the holder of a tlU deed commences
to ron from the time he became entItled to his deed, the same rule does
not apply as &!\,ainst the owner, and
if he asserts his right to the land by
takini( possession within five l.ears
from the recording of the dee , the
action by the holder of the tax title is
barred: Ibid; Cassaday e, Sapp, 19
N. W. Rep., 909.

231.
SEC.

905.

The stub of a redemption certifi-I this section: Ellslcorth v. Low, 17
cate is admissible in evidence under N. W. Rep., 450.

234.
SEC.

914.

f20 G. A., ch. 194, § 5, amends this section by striking out the word
.. :March" where it occurs in the seventh and eighth lines thereof, and inserting the word" April"; also, further amends said section by striking out
the word .. November," where it occurs in the ninth line of said section,
and.inserting in lieu thereof the word" December"; also by striking out the
words" first da.:r of November," where they occur in the tenth line of said
section, and in lieu thereof inserting the words" tenth day of December."
By the same act it is provided (§ 7) that" ali acts and parts of acts, so
far as inconsistent with this act, are hereby repealed. OJ It is further provided (1$ 8) that .. this act shall take effect and be in force on and after the
second Monday of November, A. D. 1884. "1

236.
SEC.

921.

Although the road is established
by the auditor, and is less than sixtysix feet in width, if the record of his
action is read over to and approved
by the board, such action becomes
substantially the action of the board,
and is proper: State e, Barlow, 61572.
There is no presumption that a
highway originating by prescription
is of the width here required for a
highway laid out by the state. The
width of such highway is a question
of fact for the jury to determine from
the facts and. circumstances. The
court cannot, i108 a matter of law, say
SEC.

what the road acquired by preamption or use is of any particular width
beyond such portion as is actually
used by the pnblic: Davis v. City of
Clinton, 58-389.
A road supervisor may be enjoined
from erecting a bridge at the side of
the highway where it will cause injury to a hedge of an adjoining land
owner, and render necessary the destruction of shade trees in front of
his premises, when it might, with
some additional expense, be constructed in the middle of the highway without caUSID~ such damage:
Quilltoll e. Burton, 61-471.

922.

A petition will not be insufficient establishment of the road, when its
to give the .,board jurisdiction, mere- object is abundantly evident, in that
ly because it run" to the county it states that the road is needed and
auditor, who is the clerk of the board. asks for the appointment of a cominstead of to the board itself, or be- missioner: State e, Barlow, 61-572.
cause it does not expressly ask for the
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SEC. 923.
If the auditor allows the petition tion, the provision in regard to a
to be filed without a bond, and pro- bond being simply directory: State
ceeds to act upon it, his action can- e, Barlow, 61-572.
not be said to be without jurisdic-

2"37.
927.
A report a~ainst a road by the considered as longer pending: MOl'· .
commissioner IS an official determi- gan e, Miller, 59-481.
nation, and the application cannot be
SEC.

I

238.
934.
[19 G. A., ch. 80. amends this section by insertmz af'ler the word" highway." in the third line, the words ., shall rc,p0rt the number of bridges reSEC.

quired, if any, and the probable cost thereof un the proposed hi,qhloay. "]

Where nn auditor set a day for
final hearing one day beyond the
limit here fixed, and afterward, in a
proceeding to enjoin the road supervisor from opening the road 80 laid
out, there was a trial involving the

validity of the road. and the opening
of the same was perpetually enjoined,
held, that the same was a binding
adjudication that no road had ever
been established: Dicken e, MOI'uan.
59-157.

936.
G. A., ch. 109, amends this section by inserting after the word
" thence," in the eleventh line, the following words: •• Giving the names

SEC.

rt9

of the owners of the land through which the proposed road paeeee, as theV
appeal' upon the transfer bOOKlI of the auditor's ojJico. "]

239.
937.
In order to enable the auditor to I conclusive, is sufficient to cast upon
act, it is not necessary that there be anyone questioning his action, the
filed formal proof of publication of burden of proving want of publicathe notice required by the preceding tion: Paqels fl. Oaks, 19 N. W.
section; his determination that notice Rep., 905.
has been duly published, while not
SEC,

240.
940.
Where, upon failure of one of the
appraisers to meet with the others on
the day fixed, they adjourned instead
of filling hie place, held, that in the
absence of any proof of' prejudice
SEC. 946.
: Upon a writ of cerliol'a!'i from the
proceeding of the board, it is not
proper to review its decisionupon the
question whether the public intereats
demand a proposed road, or whether
it ia practicable and expedient to eaSEC.

caused thereby, the proceedings
would not he treated P.8 erroneous
upon a review by certiorari: John80n ". Board of Supervisors of ClavtOil Co., 61-89.
tabliah it. The circuit court can only
determine whether the board is proceeding within its jurisdiction or not:
Teidt e, Carsten8en, 61-334.
Where the highway, as laid out,
was the only means of acceee to the

SUPPLEMENT.

residence of plaintiff, it was held
that it should properly be considered
ll. public highway, even though he
were the only person benefited thereby, and himself objected to its establishment as a highway. It is not a
citizen's right to render himself inaecessible, and a road which is the only
one between II. citizen and the public
may properly be deemed a public
road: Johnson fl. Board of Super-

53

visors of Clayton Co., 61-89: Pagels
Uaks, 19 N. W. Rep., 905.
Where a certiorari proceeding is
instituted against the board of supervisors, calling in question their action in establishing a highway, and
such action is held to be illegal, the
costs should be taxed, not H R't\inst
the board, but against the petitioners for the highway: Teidt 11. Carstensen, 19 N. W. Rep., 885.

11.

242.
SEC.

I

959.

Where the notice is served within such service. an apflearance and obtwenty days, and the only objection jection to the service confers jurisis as to the sufficiency of proof of diction: Libby e, McIntosh, 60-329.

243.
SEC.

962.

The damages herein referred to must
be estimated with reference to the
extent of the interest of the claimant
in the property from which the ap-

propriation ·iB to be made, and the
claimant must therefore allege and
prove the extent of his interest: Costello 11. Burke, 19 N. W. Rep., 247~

244.
964.
The board cannot VAry the line of
road as originally surveyed to conform it to a way acquired by prescription. The alterations referred
to in this section have reference to
such changes in the road as have occurred by orders or surveys made after the original survey, and which
tend to such confusion that the location of the road is not accurately defined or pointed out hy the record:
SEC.

Blair fl. Boesch, 59-5.'>4. But it is
competent for the board to hear evidence as to where the original survey
was actually made, and being satisfied from the evidence that the resurvey is upon the line as originally
surveyed. to approve and coufirm
such survey, although it does not
conform to the original field notes:
Ibid.

245.
SIDEWALKS OY HIGHWAYS.

[Twentieth General Assembly, Chapter 147.]
It shall be lawful for any owner of land adjoining Landowners
or abuttingon a publio road or highway outside the limits of any ~IlY coustruct
. or town, to b UIild an d construct a stuewa
. dewalk on an d a 1ong Bald
. sidewalks
city
along any pubhighway for his own use and for the use of the publio traveling on lie road,
foot; said sidewalk shall not exceed four feet in width and
shall bEl located along the side of the hi~hway and may be constructed of any materia! suitable for a foot walk, provided, that Provlso : ,hull
said sidewalk shall not be so constructed as to interfere with the ~v~11:'~;~~~tu
proper use and enjoyment of any lands or premises along which lands.
it passes, and provided further, tbat the persons buildiug such
walk shall keep the same in repair, and shall be liable for all in- r:;'lr:I.>~~I\~~juries occasioned by his failure to keep the same in repair.
Injurica,
SECTION

1.
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--------------------------.,....., --

pennI?; for Int.'~i~ a1de-

SEC. 2. Any J>f!rson who shall destroy, injure, or drive or ride
upon a sidewalk, so constructed or heretofore, constructed except
at highway crossings, shall be deemed guilty of a misdemeanor
and shall be fined not less than five dollars for each offense, and
shall be liable to the party who has built or maintained said sidewalk for all damages.

246.
SEC.

969.

As incorporated towns are given
power to provide for grading andrepair of their streets (§ 46.'»), they
must have control over such streets,
SEC.

Iship
and the
supervisor and towntrustees have no
over
Ithem:
of Epworth; 56-462.
road

authoritv
Clark v. Incorporated -Tolell

970.

The trustees have no authority to
contract indebtedness for the purchase of tools and machinery, until a
tax is levied and set apart for that
purpose. .. Indebtedness previously
contracted," in the preceding section,
does not refer to such indebtedness for
tools and machinery. The trustees
may. after the tax is levied and set
apart, anticipate the collection of the
tax and purchase tools and machinery
npon credit: Wells e. Grllbb, 5~
384; Hanks v. NOI·th, 58-396; Rero/ving Scraper Co. v. Tuttle, 61423-

The clerk might maintain an action for funds belong-ing to his township, in the hands of third persons.
If he deposits such funds in his individual name. without notice to the
banker of their character, such act

amounts to Il conversion; the deposit
belongs to the clerk individually. and
if seized by garnishee process under
attachment on his individual debt,
without notice of its character, cannot lie recovered back as public funds:
Long ". Emsley, 57-II.
The township clerk is the proper
party to bring an action against a
road supervisor for monies received
by him belonging to the general
township fund which he fails to pay
over: Wells v. Stombach; 59-376.
And it seems that in such case the
clerk might sue on the supervisor's
bond: Kellogg!'. Bare, 17 N. W.
Re,p.., 666.
JI9 G. A., eb. Vi8, relating to taxation of property within a city or
town, for road purposes. is inserted
in supplement to page 124.]

ROAD TAXES.

[Twentieth General Assembly, Chapter 200.]
The board of supervisors of each county may, at
One-mill tax the time of levying taxes for other purposes, levy a tax of not
~~,~::o:~~~~i~ more than one mill on the dollar of the assessed value of the taxable property in their county, which tax shall be collected at the
same time and in the same manner as other taxes are collected
and shall be known as the county road fund, and shall be paid
Pnin out for
out only on the order of the board of supervisors for work done
work on high. hwl
l 'III sue h p Iaces as t h e b oar d s ha II
ways,
_ on the lng
ways 0 f
t ie county,
determine, and the county treasurer shall receive the same compensation for collecting this tax as he does for collecting curporaProv lso : total tion taxes; Provided, that the amount levied by the board of
lax n?t to ex- township trustees under section 969 of the code together with
ceed 0 mills.
the amount thus levied shall not be in excess of five mills.
SEC.
:l. The board of supervisors shall, at their regular meeting in April of each year, determine from the auditor's and
treasurer's books, the amount of money collected and oredited to
SECTIOX

1.

8UPPLElIENT.

said road tax fund. They shall, also, determine the manner in
whioh said tax shall be expended, whether by contract or otherwise.
[Sec. 3 provides a anbetitube for Code § 986, and is inserted in supplement
to page 250.]
SEC. 4. The board of township trustees, may, at their regular Town8hlp
. In
. A prl,
'1 188''f:, or at any regu1ar A prl'I meetIng
. t herearf trustees
mny
meetmg
con olldatc
ter, on petition of a majority of the voters of said township con- road d1aItricls
solidate the several road district[s] in the township into one highway district: Prooided; however, that nothing herein contained Proviso"
shall be construed to prevent the trustees from again subdividing
the township into subdistricts and returning to the present plan.
bf road work, at any regular April meeting, after two years uial
of the plan provided by this act.
SEC. 5. The trustees may order the township highway tax for Tax may be
the succeeding year paid in money and have the same colleoted f~~~e~c~~hl
by the county treasurer the same as other taxes.
SEC. 6.
J n all cases where the township shall have organized When O'R"n"
' secnon
' 4 0 f t hiIS act, lzed
Iutc disoue
into
one hiIg h way diistrict, as con temp Iate d In
bil'hWIl)'
the board of township trustees shall order and direct the expendi- lrieL
ture of all the highway funds and labor belonging or owing to the
township; and to this end the trustees may let by contract to the Work mny be
lowest responsible bidder (should they deem him competent to by contract,
the proper performance of such work) any part, or aU of the work
on the highways for that year, in the township, or they may appoint a township superintendent of highways, with one or more
assistants, should they deem it best so to do, to superintend all or
any part of such work, subject always to the direction of the
township trustees; provided only, the said trustees shall not incur Proviso,
any indehtedness for such purposes, unless the same has been, or
shall at the time be, provided for by an authorized levy.
SEC. 7. The trustees shall cause both the property and poll Expenditure
road tax belonging to the township, to be equitably and judi- or tax,
ciously expended for highway purposes in the township highway
district, and shall CRuse the highways to be kept in as good condition as the means at their command will admit of.
SEC. 8. The trustees shall cause the noxious weeds growing on NoxIoll8 weeds
the highways in thei~ township, to be cut twice a year, if deemed ~Oyt:~Ul twice
necessary to exterminate the same, and have them cut at such
times as to prevent their growing to seed; and for this purpose,
the trustees may allow any land owner a reasonable oompensation for destroying such weeds on the highways abutting his
lands and have him credited for the same on his road tax for that
year.
SEC. 9.
The trustees shall fix the term of office and per diem
of the superintendent of highways and his assistants, should such
be employed; provided, the superintendent shall not be hired for TMlstees to fix
ime an
nnd hiIS per direm s ha II not exceed lind
term per
of ome
more t han one year at a time
diem.
three dollars; and that the contract shall be conditioned so that ofsduperin.
ent,
.
t h e trustees may d "rspense With hiIS servrces at any tIme,
wI
ien'III tell
Proviso.
their judgment it shall be for the best interests of the township
so to do.
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SEC. 10.

The trustees shall cause at least seventy-five per
tax to be properly expended for
ponded. _
high way purposes by the fifteenth day of July each year.
SEC. 11. In all cases where the one highway district plan
shall be adopted, the highway funds belonging to the several
Funds or the
several disroad districts in the township, prior to the change, shall be placed
trlots to be
placed to
to the credit of the general township highway fund, and all claims
credit of general township. for work done or material furnished for road purposes, and unsettled for prior to the change, shall be paid out of suoh funds.
SEC. 1~. The trustees shall require the township clerk, conTownship
tractor, and superintendent, contemplated in this act, eaoh to
t':~~~rc~~d su- qualify, as other township offioers, and to execute a bond with appertuteudent. proved sureties, for twice the amount of money likely to comb
to quail I)' lind .
. han d s, respective
. I y, b y reason 0 f t hiIS act.
~>1vc bond.
into t herr
.
SEC. 13. The trustees shall receive the same compensation
Compensation per day for time necessarily spent in looking after the highways,
of trustees,
as they do for other township business; the county treasurer shall
of county
treasurer,
recei ve the per cent for collecting the highway taxes oontemplated
in this act that he does for collecting corporation taxes; and the
of township
township clerk shall receive two per cent of all the money coming
clerk.
into his hands by reason of this act, and by him paid out for road
purposes.
SEC. 14. Nine hours' faithful service for a man, or man and
Nine hours
team, shall be required for a day's work on the road; provided,
Cd'Oll~tituwka
that except on extraordinary occasions no person shall be required
ayswor. -. to go more t h an tree
L
I
Proviso.
mi'I"f
es rom hiIS pace
0 f resid
res I ence to wor k
on the roads; and for the purposes of this act, the residence of a
man with a family shall be construed to be where his family reside[sJ, and for a single man it shall be at the place where he is
at work.
SEC. 15. The powers, duties, and accountability imposed Oil
Law as to hlgh- highway supervisors, so far as consistent with this act, shall apply
~~~I~~lf~;~y with equal force to contractors, superintendents and assistants
tooontrac.ors. contemplated in this act.
SRC. 16. In all cases where the one highway district for the
Tm!ltces to
township shall have been adopted, it shall be competent for the
do iguate
township trustees to designate when the same shall take effect as
wnen town• hlp system
to the working of the roads.
takes effcct.
SRC. 17. Sections four to fifteen inclusiv-, of this act shall
":,'('8.4 to 1.'\
apply and be in force only in such townships uS adopt the one
~:.'i;~~.f apply: hig-hway district plan provided for in this act.
SEC. 18. All acts and parts of acts 50 far as inconsistent with
~~~~Ing _ this act ale hereby repealed.
;~r;, ~nctx~f cent of the township hig-hway

249.
SEC. 981.
A road supervisor who fails to pay
over the proportion of the road taxes
collected by him, which has been by
the trustees apportioned to the genera.l fund, is liable therefor in an ao-

tion on his bond, although he may
have expended for road purposes all
the money collected by him: Wells
v. Stombach, 59-376.

SEC. 984.
[20 G. A., ch. 200, § 14. supersedes this section to Borne extent: See that
act inserted in supplement to page 246.]
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250.
986.
[20 G. A., ch. 200, § 3, repeals this section, and enacts the following in
lieu thereof:]
SEC. 986.
The supervisor shall be allowed the sum of two Compensarton
dollars per day for each day's labor, including the time necessarily ~~ru"d superspent in notifying the hands and making out his return, which v or,
sum shall be paid out of the highway fund, after deducting his How paid.
two days' work. 'Vhen there is no mouey in the hands of the
clerk with which to pay the said .supervisor, he shall be entitled
to receive
recei
..
for t he amount 0 fib
r
d , wh'IC h ReceIve
eera certificate
a or per,orme
uncate: a
when,
certificate shall .be received in payment of his own highway tax
for any succeeding year.
[Otbersections of this act are inserted in supplement to page 246.]
SEC.

251.
989.
Shade trees at the side of the high'l the highway, should be permitted to
way, which do not interfere with stand: QUilitOll II. Burton, 61-471.
travel if the road is in the center of
SXC.

255.
AFTER SEC.

1010.

TOLL-BRIDGES OYER STREAMS DIVIDING COUNTIES.

[Twentieth General Assembly. Chapter 13.]
~EC'TIO"N

1. Boards of supervisors in adjoining counties each Roar<lof"nper.
of which contains according to the last census It. population ex- ~~";:;: may purceeding 10,000 inhabitants shall have authority to purchase and
.
acquire any toll-bridge erected across any stream dividing said M . t j t
counties at the place said bridge is 'erected and keep and main-jo~:r:X~:nse
tain the same at joint expense as a free fublic bridge, provided free.
that the total cost of such bridge shal not exceed the sum ofCostllmltcd.
*10,000.
SEC. 2.
If said boards of supervisors are able to agree upon Proeeedtngs
the terms upon which they will purchase such bridge and the "r"h.re boat.srd•
. eac h WI'11 pay towar d s t h e pure h ase an d maintenance
rnai
0 supers ors
proportion
agree,
of the same, such agreement shall be reduced to writing signed
hy the respective chairmen and recorded in the records of their
proceedings. But if thev are unable to thus agree the county Proceedfngs
d cSlrlllg
..
..
. 1 procee d'- are
where
board.
to pure base
ase said
sal "b rridge may instttute
a specia
unable
10
ing in tbe Circuit court of either of said counties, and said cause agree.
shall be conducted as an equitable cause and the court shall detMmine whether there is any public necessity for said bridge the
relative benefit the same will be to the two counties and based FIndIng of
upon such benefit the proportion each county shall bear in the court,
purchase and maintenance of said bridge, and shall enter decree
accordingly, either or both parties having the right of appeal to RIght of appeal,
the supreme court. Upon entering of a deoree in favor of the
purchase of such bridge it shall be the duty of said respective Comhl~tlon or
boards of supervisors at once to proceed to complete the purchase pure use,

•
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upon such terms as are determined on and to forthwith levy the
necessary taxes to make the payments and said counties shall
thereafter keep and maintain such bridge and be responsible for
the safe condition thereof as provided by law.

18 G. A., Ch. 74, § 9.

261.

r20 G. A., ch.65, § I, amends this section by striking out the word •'nine "
and inserting in lieu thereof the word "si.x."J
SEC.

11.

[19 G. A., ch, 175, § 1, provides that the reports of the adjutant-general
shall be made to the governor, biennially, on or before the 15th day of
August preceding the regular sessions of the general aasembly. See that
act in supplement to page 28.J

262.
SEC.

13.

[20 G. A., ch. 65, § 2, amends this section by striking out. in the first
sentence, the words .. not less than," and the wads" nor more than ten. "J

264.
21.
[20 G. A., ch, 65, § 4, amends this section by inserting after the words
"as ordered by the commander-in-chief" the words .. and for the time

SEC.

spent ill suck encampment each soldier and office,' shall recere as compensation f herrfor the stlfn of $1.50 per datI, to be paid ullde''6uch providirJns
as the commander-in-chief may direct."]

267.
SEC.

45.

[20 G. A., ch. 65, § 3, amends this section by striking out all of said section after the words" with a view to disbandment. "J

268.
SEC.

51.

[20 G. A., ch. 65, § 5, is as follows:]
SEC. 5.
For the purpose of carrying out the provisrons of
l!'l~.noo a~dl
chapter 74, laws of the 18th general assembly as herein amended,
tional annual
approprlauon there is hereby made the additional appropriation of fifteen
thousand dollars per annum, or so much thereof as may be neceseary, out of any money.in the state treasury not otherwise appropriated, and all warrants against said appropriation shall be drawn
by the auditor of state upon the state treasurer UpOIl the certificate of the adjutant general approved by the governor.

270.
SEC.

1061.

r20 G. A., ch, 22, amends this section by adding thereto the following

proviso i]

Provided, That the provisions of this section shall not apply
to the bonds or other railway securities to be hereafter issued or
guaranteed by railway companies of this state, in aid of the location, construction and equipment of railways, to the amount of

SUPPLEMENT.

not exceeding sixteen thousand dollars per mile of single track,
standard gauge, or eight thousand dollars per mile of sin~le track,
narrow gau~e, lines of road for each mile of railway actually constructed and equipped•.
SEC. 1063.
Where the articles of incorporation
did not state the principal place of
busiuess, or the time of commencement of business. heldt that the
publication of such articles was not

sufficient notice, and that there Wll.ll
such failure to comply with this section as to render the stockholders
individually liable under § 1008: Clegg
v. Grange Co., 61-121.

271.
SEC.

I

1069.

Whether the provisions of this in § 1091 qutere : Byers e, McCarlsection as to renewal, are applicable ney, 17 N. W. Rep., 571.
to such corporations as are described

274.
SEC.

1082.

Although the subscribed capital
stock of a corporation is a fund held
bv ;it in trust for its creditors, yet
this rule can have no application to a
case where it is shown that in a transaction, untainted with fraud and
without prejudice to creditors. stock
has been issued to parties having a
valid claim against the company at a
small per cent. of its par value, and
accepted by them in full payment of
their claims, its actual value being
less than that at which it is tb 118 accepted: Louisa Co. National Bank
v. Traer, 16 N. W. Rep., 120.
The fact that a subscription for
stock was to be paid in property instead of money does not relieve the
subscriber from liability, if the property was not turned over as agreed.
SEC.

1083.

The fact of demand and refusal
may be shown by the official return
upon the execution. Such return, as
between the corporation and the
creditor, must be regarded lUI conclusive. Evidence may be introduced
SEC.

The company can not by any arrangement or action upon its part release
the subscriber from his liability:
Singer ~. GiUlI, 61-9:3The subscriber can not, as between
himself and the creditor, set up
claims for services, or for use of property, for which the corporation is indebted to him: Ibid.
Whether the stockholder can be
made liable until judgment has been
rendered against the corporation or
not, the statute oflimitations as affectinR' the action against such stockholder cannot be enlarged on account
of any failure or delay in obtaining
judgment ll.l\'Rinst. the corporation:
First Nat. Bank of Gorrettsoille , 0., .
fl. Greene, 17 N. W. Rep., 86.

to show that no such return was

made, but it is not competent to dISpute it by showing that no demand
was ~ade as therein stated: Singer
v. GI~el', 61-93.

1084.

This section contemplates the reno, awarding of an execution against
dition of a judzmenj ag-ainst the him: Singer II. Gillen, 61-9:3.
stockholder, and not merely the

275.
SEC.

1089.

I

!he estoppel provided. for under for pecuniary profit. - Whether the
this sectu;m certainly applies only. to section can be applied to persons acta body of men acting as a corporation mg as a corporation other than for
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pecuniary profit query: Kirkpatrick
e. Un iird. PreJlb!lterian Church. of
Keota, 19 N. W. Rep., 272.
Among acts which would constitute
acting as a corporation herein provided for, would be the adoption and
use of a corporate seal, the taking of
subscriptions and the issue of certificates of stock; but the lLcts of persons as members of a religious SOCIety
in holding. business meeetings, and
acquiring property, receiving and
paying out money, appointing agents
to make settlements, etc., held, not

sufficient to constitute such " acting
as a corporation;" also held, that the
passage of by-laws is not an assumption of distinctive corporate powers;
nor is the attempt to incorporate:
Ibid.
When a corporation seeks to enforce the bequest in a will, duly
admitted to probate. ita claim cannot
be resisted on the ground that it has
not been legally organized. Such
objection can btl taken only by a
proceeding by quo warranto: Quinn
II. Shields, 17 N. W. Rep., 437.

18 G. A., Ch. 208.
• The provisions of the constitution, held to apply only to banks of issue,
Art, 8, § 9, rendering stockholders in and not to banks merely of discount
a banking corporation or institution and deposit: Allen II. Clayton, 18 N.
individually liable to an amount W., Rep., 663.
equal to their respective shares, is

276.
SEC.

I

1091.

Whether the provisions of § 1069, in specified, quare: Byr,'s II. Meas to renewal of corporations, is ap- Cal'tlley. 17 N. 'V. Iiep., fl7l.
plieable to corporations such as here-

277.
SEC.

1097.

Tbe civil courts will not revise the of such associatione when li~hts of
decisions of churches or religious property or civil rights are involved:
associations upon ecclesiastical mat- Bird e. St. Ma"k's Church: of
ters. but will interfere with the action Waterloo. 17 N. W. Rep., 747.

278.
REe. 1101.
The words" such institution" here
used refer to the associations named
in § 10~1; and such associations,
whetber Incorporated or not, cannot

take by will more than one-fourth of
the estate of a testator who leaves a
wife, child, or parent: Byers II. MeCartney, 17 N. W. Rep., 571.

280.
SEC.

I

1109.

Such societies may offeroll. premium horae-racing, does not apply to races

to the winner at a horse-race held on controlled by the society; Dclier v.
its grounds during its annual fair. Plymouth Co. Ag'l Soc'V, 57-481.
Sec. 1114, prohibiting gambling and

282.
SEC.

1121.

[20 G. A., ch. 128 amends this section by striking out of the first line
thereof the words .. one thousand " and inserting in lieu thereof the words
.. twenty-jive hundred."]
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Pt;BLICATlON OF PROCEEDING!'! OF IMPROVED STOCK BREEDERS'
ASSOCIATION.

[Twentieth General Assembly, Chapter 134.]

SECTION 1. The annual proceedings of the Iowa State As- Annual pro..
d Stoe k B ree d ers 0 f W hilC h C • F • Cl ar k son cecdillW'
he
sociation
of I
mprove
puulishedIII"r
is president and Fitch B. Stacy is secretary, including the ac- the state.
cepted essays and addresses, together with the report of discussions, is hereby authorized and directed to be printed by the
state, under the supervision of the association, I\S the reports of
the state agricultural and horticultural societies are now published.
SEC. 2. The number of copies to be so published shall be
limited to five thousand annually, not exceeding three hundred 5,000copies.
pages. each, all of whioh shall be bound in pamphlet form. They ~do~lr.~~~,;.
shall be distributed as follows:
.
.
To the governor, lieutenant governor, secretary of state, auditor of state, state treasurer, each member of the general assam- Distribution.
bly, the state horticultural society, the state agricultural society,
the state librarv, the Iowa state univcrsitv and the Iowa state
agricultural college, each twenty copies.• To each county auditor to he kept in the office, to each public library, to each incorporated college in the state, to each president and secretary
of each county and district fair, and to each president and secretary of each dairymen's or stock growers association, two
copies; the remainder to be distributed under the direction of
the association.

297.
SEC. 1160.
[20 G. A. ch. 11, amends the substitute, 17 G. A., ch. 164, by inserting after the words .. fire or death" in the fourth line, the words .. 0" loss
01" dnn/nge by tornadoes, lightllil1g, hail storms, cyclones or Il'il1d storms. "]
Mutual aid associations rall with- / ing: State ex rel. A uditor v. Iowa
in the provisions of this section and Mutual Aid Association, 59-125.
not within those of the three follow-

301.
SEC. 1161.
This and the following sections do
not apply to mutual aid associations
organized to afford financial aid and
benefit to the families of deceased
members, and assistance to members
personally_in case of sickuesa or disability. The payment of member-

ship fees, dues and assessments alone
being required, and no permanent
fund for any other purpose being
accumulated, such associations are
within the provisions of §1160: State
er rei. Aud. e, Ia, Mut. Aid A,,'n
[,9-125.

306.
SEC.

1172.

In an action under thiaaection, to
cl,?se the business of a·corpora..ti?n for
failure to comply with provision of
chapter 5, title 9 of the Code, it must

I

be assumed that the corporation was
duly organized: Stote ex rel, Auditor e. Iowa Jfutual Aid A,sociation,
59-125.
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308.
SEC.

1182.

The proceeds of the life policv are
assets of the estate, and only differ
from other assets in the manner of
their distribution: Kelley fl. Munn,
56-625.
This section contemplates a case
where the policy is payable to deceased, or his legal representative,

and not a case where' it is payable to
another, for the use and benefit of'
such other; in this latter case, it cannot be otherwise disposed of by will:
ltfcClure e. Johnson, .')6-620.
Smedley fl. Felt, 4:'l-607, followed:
Murray fl. Wells, 53-256.

310.
SEC.

1186.

Hawkeyp. Benefit, etc., A .•s'll fl. llington Mllfllal Loan Ass'n
Blacllburn, 4&-385, followed: Bur- der, 55-424.

II,

Hel-

319.
15 G. A., Ch. 60, § 28.

I

The capital s'ock to the extent not taxable: German Am. Savings
that it is Invested in U. S. bonds, is Bank e. City of Burlington, 54-609.

324.
SEC.

1207.

[This section as amended by 16 G. A.• ch. 140, § 1. is furt,her amended
by 19 G. A., ch. 44, ~ 1. by inserting the word "levees" after the word
" constructed," in the third line.]
SEC.

1208.

[This section is amended by 19 G. A., ch, 44, § 2, by inserting the word
"Teee« "before the word "ditch," in the eleventh line, and also in the
twenty-second line.]

325.
SEC.

1209.

[This section is amended by 19 G. .4. .. ch. 44, § ~, by inserting the word
before the word .• ditch," wherever the latter occurs in said
section.]
" leeee '

SEC.

1210.

[This section as amended by 16 G. A.. ch. 140. § 2. is further amended
by 19 G. A., ch. 44, § 4, by inserting the word" leflee" before the word
" ditch," in the second line.]
SEC.

1211.

fThis section is amended by 19 G. A., ch. 44. § 5, by inserting the word
.. Iecee " before the word" ditch," in the second Iine.]
SEC.

1212.

[This section, as amended by 16 G. A., ch, 140, § 1, and by 18 G. A., ell.
85, § 8, is further amended by 19 G. A., ch, 44, § 6, by inserting the word
" leree .. before the word" ditch," where it occurs in the ninth. and also in
the fourteenth line, and the words .. lecee or" before the words .. drainage
fund," in the seventeenth line.]
-
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326.
SEC.

1214.

[This section, aR amended by 16 G. A., ch, 140, § 4. is further amended
by 19 G. A., ch. 44. § 7. by inserting the word" tevee" before the word
ditch." in tbe sixth line; by inserting the words" and cauee said lere.." to
be repaired" ufter the words" re-opened and repaired." in tb,e thirteen: h
line; by insertinz the word "levees" before the word "ditches," in the sixteenth line, and by inserting the words "or any interference tvith silch
leues" after the word" water-courses," in the twentieth Iine.]
Vicinity, as used in this section. as a local tribunal and may aRSeSR one
does not mean adjoining to or abid- parcel of land more. another less. and
ing' on, but near by, close by, or others not at all, und from the action
neighboring country. The board be- of the board in this respect, no apine vested with the power to deter- peal is provided for: See notes to
mine whut land in the vicinity should §1216: Lambert v. Mills Co., 58-666.
be assessed, has a. large discretion
I.

I

327.
SEC.

1216.

[This substitute is amended by 19 G. A., ch. 44. § 8. by inserting the word
" levee " before the word" ditch, " in the fourth liue.]
No appeal from an action of the I is provided for in behalf of the party
board m assessing the cost of the im- I whose land is assessed: Lambert v.

provement upon land in the vicinity I Mills co., 58-666.

_17 G. A., Ch. 121.
[Sections 1 and 2 of this act are amended by 19 G. A., ch. 44, ~§ 9 and 10
respectively. bv inserting the words "levee or" before the word" drain,"
wherever it occurs.]

18 G. A., Ch.85.
[This act is amended in eac'i section by 19 G. A., ch. 44, § 11. by insertinll the word" levee" before the word" ditch," wherever it occurs; and § 5
tnereof is further amended by inserting the words "levee 0"" before, the
word •• drain," in the fourth line.J

328.
DRAINS, LEVEES AND CHANGES IN WATER COURSES.

(Twentieth General Assembly, Chapter 186.)
1. Ditches or drains may be located and constructed Ditches OT
. I'un t he I"irnits 0 f any pu hli1C hiIg hway, an d on eit
' Iier or b ot h drains
In pubWit
lie highway.
sides thereof, and levees or embankments upon and along the Levees and ern'Zed, t hey are so constructe d as not to prevent pu bl'IC baukmeuts,
same; provt(
Proviso.
travel thereon. The engineer or commissioner appointed to 10- Engineer can
recommend
cate diItChes, drai
rams, Ievees or em b an k menta, may recommen d th e public
hlghestablishment of a public highway upon and along the route of way. wheu.
the same, and the board of supervisors may establish the same Board orsui t h e same manner as on t h e report 0 f establish.
pervlsors IlIU,'
on sue h recommen dation
atIOn In
.
•
a highway commissioner. All levees built by taxation under the What levees
drainage laws shall be under the control of the board of super-f;~I:~f'I';,~~(71:;r
visors of the coun1Y in which they are situated, and the board supervisors.
shall have the power to grant the right of way thereon to any railway company that will maintain the same while used for railway
purposes: provided, the steps for condemnation and pafIment ~,"I!lO': Chap.
'"
4,1 ill .. 10, ('0111'
therefor, contained 10 chapter 4, title 10, of the code, sha I first plied with.
SECTION

64
Proviso: not
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be taken by said company; prouided further, that nothing in this

~f~~~~~~pensesection shall be construed so as to require such ditches or levees

. - to be kept up at the expense of the county.
SEC. 2. Whenever the petition of one hundred legal voters
ioo voters pet!- of the county, setting forth that any body or district of land in
~g~cd)lanili.~r- said county, described by metes and bounds, or otherwise, is subject to overflow, or too wet for cultivation, and that in the opinion of p'etitioners the public health, convenience or welfare, will
Bond filed with be promoted by draining or leveeing the same, and also a bond,
=~~l\to;~~rnt conditioned as required by section 1208 oftbe code, shall be filed
lUI engrueer.
with tbe county auditor; be shall appoint a competent engineer
~~~ of eugl- or commissioner, who shall proceed to examine said district of
lands, and if he deem it advisable to survey and locate such
.
ditches, drains, levees, embankments and changes in the direction of water courses as may be necessary for the reclamation of
such lands or any part thereof, and he shall make substantially the
Report of pro- same report and the same proceedings shall be had as now proceedlngs-, _ _ vided by law for the location and construction of ditches, drains
and changes in water courses, and two or more counties may
unite in such work of reclamation in the manner now provided by
law.
SEC. 3. If the hoard of supervisors shall be of opinion that the
Board of super- estimated cost of reclamation of such district of lands is greater
visors amount
to deter- than should be levied and collected in a single ....year from the •
mine
to he levied
lands benefited, they may determine what proportion of the same
each year,
should be levied and collected each year, and they may issue
Rondg and rate drainage bonds of the county bearing not more than eight
of Interest,
per cent annual interest, and payable in the proportion and at the
times when such taxes so apportioned will have been collected,
and may devote the same at par to the payment of such work as it
prog,resse8, or may sell the same at not less than par, and devote
the proceeds to such payment; and should the cost of such work
Where co~t ex- exceed the estimate, a new apportionment of taxes may he made
ceeds estimate. and other bonds issued and used in like manner; but in no case
:'>0bond to rut! shall any such bonds run longer than fifteen years, and at least
::~,,:g;r than l~ ten per cent in amount of those issued on the first estimate shall
i.and may be be payable annually. The board of supervisors may divide the
drvlded,
land to be benefited into drainage districts, which shall be aolJenomlnallon curately described and numbered, and such drainage bonds shall
of bouds,
be in sums of not less than fifty dollars each, and shall be numbered consecutively and issued as other county bonds are, and
shall specify that that they are drainage bonds, and designate by
its number the drainage-district on account of which they are is!\ot to exceed sued. And in no case shall the amount of bonds issued exceed
~~l:;:ro~er~n~~ fifty per cent of the value of the lands in such drainage districts
as shown by the last assessment for taxation.
SEC. 4.
It shall be the duty of the board of auperviscra to
Tllx to pay
levy each year on the lands benefited a tax sufficient to pay the
n8 here- •interest on such bonds and so much of the Firincipal as falls due
Ih"n,10
n provtucd,
h>l"lt'd each
In the succeeding year, and such tax sha I ba colleeted in the
~'ar: l1eet 1 same manner as other county taxes, and shall be carried to the
oil co
e. credit of the drainap;e district on account of which the bonds are
issued, and shall be used to pay the principal and interest of
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said bonds as tho same falls due: provided, that any surplus maY'Provl.io.
be devoted to payment of works of reclamation in said district
or repairs thereof.
UN"DKltGIWUN"D

[Twentieth General

DIUl~9.

A~~embly.

Chapter IS8.]

1. Whenever any person shall desire to construct Appllcnt'on
any tile or other underground drain through the land of another, ~i;j~i::llo be
and shall be unable to agree with the owner or owners of such towushlp clcr«.
land as to the same, he may file with the clerk of the township
where said land is eituatod an application therefor, giving a description of the land or lands through which he may lh~8ire to
construct same, and the township clerk shall forthwith notify the nut)· of clerk
township trustees of said township of said application, who shall
fix a time and place for the hearing of same, which time 8haII
not be more than twenty days distant, and they shall cause said
clerk to notify the applicant and land owner of tho time and
place of said hearing at IORet five days before tho time fixed for
the hearing of same, which notice shall be in writing, signed by
said clerk, and shall be served on said applicant and land owner, Itow IlCM"ed.
if within the county, and if not, then upon his agent for said land,
if within the county, in the same manner R!!! is now provided I:>.y
law for the service of original notices, and in CRIIe that neither
said party nor his agent are residents within said county, then
the same shall be served by posting written notices in three- public places in said township, one of which shall be upon said land,
at least ten days before said hearing.
SKO, 2. Upon the day fixed for hearing, il said trustees now tried.
are satisfied that the provisions of tho prior section have been
complied with, they may proceed to hear and determine the
same, and shall have power to adjourn from time to time until
same is completed; provided, that no adjournment shall be for
more than fifteen days.
BRC. 3. Tho said trustees may fix the point or points of en- Trl1~t~C"l may
trance and exit or outlet of said tile or other underground drain ~~(i:~~rll~,'te~r
on said land, the genaral course of same throug-h said land, the drum, ere,
siae and depth of same, when the same shall be constructed, how
kept in repair, what connections may be made with same, what
compensation, if any, shall be made therefor, and any other question arising in connection wi1;h same] and they shall reduce their
findings to writing', which shall be filed with the clerk of said F'inc1lnl!"! ~1't1T1l
township, who shall record it in full in his book of recorda of said be In wrilllW
township, and said finding and decision shall be HIIIlI, except as Flnal Cl{~
to the amount of damages, if any, which shall be awarded,
11110 dI>U"'\I1".
SEC. 4.
Wherever allY water course or natural drainage Iino
,.
I an: I'ownCrllllnrl
IVlltcr·er.'!I""~~
crosses t he boun dary lime betwcen t\VO a d'JOl1llng'
lI"t"'RI '
and both patties desire to drain tho land alollg' such water dtllllllL,;Cl u~.
course or natural drainage line, but are unable to llg-rce upon
the conditions a8 to the juncture or connection of the lines of
tile or other drainage at the boundary line aforesaid, then and
in such case the township trustees shall have full authority to
heaf and determine all q ueatious arilill,q' rclati va thereto be.
SECTION

/)

oG
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tween such land owners and to render such judgment thereupon
as shall to them seem just.
SEC. 5.
Any person shall have the right to go npon any
~~~lfc"~~~~ publio highway to construct an outlet to a drain, provided be
wuys,
shall leave the highway in as good condition as it was before
the drain was constructed, to be determined by the supervisor of
highways in the district where the work is done.
SEC. G.
Whenever any railroad crosses jhe land of any perWhen 1'lllll'Ol\d son or persons who desire to drain their land for any of the
~~~i'l'h~c~.;'U~It purposes set forth in section 1 of this act, the party or parties
tied.
desiring- such drain or drains shall notify the railroad company
by leav~np; a written notice with the nearest station agent, stating in such notice the starting- point, route and termination of
such drain or drains, and if the railro.ul company refuse or
neglect for the space of thirty days to !Iig across their right of
way a drain of equal depth and size of the one dUg" by the party
who wishes to drain his land, then the party who desires to
drain the land may proceed to di~ such drain and the railroad
company shall he liable for the cost of the' construction of such
drain, to be collected in any court havir.g jurisdiction.
SEC. 7.
Either party may appeal to the circuit court of the
nIght of appcul.
county from so much of said finlling and order as relates to the
amount of damages which may be awarded, within the same
time and in the same manner as to bond, conditions of bond
and notice of appeal, as is now provided by law in cases of
appeal from assessment of damages on location of highways;
provided, however, that said appeal shall not delay tho construction of said tile or other uuderjrround druin if the applicant
shall in case the land owner al'peal[s] deposit with the township
clerk for the use of said land owner the amount of damages
awarded 1Iy tho trustees, and ill case the applicunt appeals that
be shall first file tho appeal bond provided by law.
In ease ofllYSEC. 8.
In case of appeal the township clerk shall cerlify to
~~~Ik.<iu:y 0
the circuit court II. trunscript of the procoediugs before said
trustees, which shall be filed in said court With tho appeal bond,
the party appealing paying for said transcript and tile docketing
of said appeal as in other cases, and upon appeal the party
claiming damages shall be plaintiff and the applicant defendant,
and upon appeal the same shall in ail respects, as far as applicable be governed by same rules as appeals from assessments for
damages fur location of highway on appeal.
AppllrJl.nt to SEC. 9.
The applicant shall pay the costs of the trustees'
I")" costs and clerk and serving of notices on the hearing before the trustees,
uamages,
and in case no appeal is taken, shall pay all damages awarded
before entering on the construction of said tile or other drain
through the lands of the other.
Dtspute ll!! to .
SEC. 10.
In case any dispute shall arise as to the repair of
repulrs,
any tile or other underground drain, tho same shall be determined by said trustees in same munner as in the original construction of same,
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333.
SEC.

1241.

Where right O~ay i~ granted to
one railway com .y in consideration
derived from the
of the benefit to
construction of its line, such right of
way cannot be transferred by that
company to another which proposes
to construct a different line not runDinR' the same direction: Crosbie v.
C. 1. d; D. R. Co., 17 N. W. Rep.,
481. Where a company has the power
to build an additional lateral road
auxiliary to the original road. whose
construction and maintenance is
possible only upon an independent
right of way, the right of way statute,
limiting the width of right of way
to one hundred feet, does not prevent
the condemnation of land for such
additional road; and the same power
may be exercised by another corpora-

tion even though it derives an its
means from the first, and builds the
road with the express design of leasing it: Lower v. C., B. it' Q. R. Co.•
59-563. Where the company by parol license enters upon ground to construct its railway the subsequent payment of the damages assessed gives
it an easement by contract which,
though arisinz upon parol, cannot be
revoked: Slocumb e. C., B. ,t Q. R.
Co., 57-675: In such case a subseqnent purchaser takes subject to the
right of way whatever it is, if it does
not exceed the stautory width, and
cannot set up non user by the company of a portion, and adverse possession thereof, to defeat its rights:
ibid.

DEPOT GROUKDS.

[Twentieth General Assembly, Chapter 190.]
Any railway corporation owning or operating a Rallwnr corcompleted railway in the stat~ ?f Iowa, shall have p~wer to COIl- ru'~~~~~1~1~
demn lands for necessary additional depot p:rounds In the same for depot
manner as is provided by law for tho condemnation of the rightgrouDds.
of way: Provided, that before any proceedings shall be insti- Proviso:
tuted to condemn such additional grounds, the railway company ~lf~a~P~~~Dt.o
shall apply to the railway commissioners, who shall give notice m!B3iOllCl"S.
to the land owner and examine into the matter and report by
certificate to the clerk of the circuit court in the oity in which
the land is situated, the amount and description of the additional
lands necessary for the reasonable transaction of the business,
present and prospective, of such railway company.
Whereupon
said railway company sha.1l have power to condemn the lands so
certified by the commissioners.
SECTION

1.

334.
SEC.

1244.

In condemnation proceedinza only
such damages are compensated as
-arise from the proper construction of
A railroad.
For negIigent or improper construction additional damages
may be recovered: Milllr fl. K. it'
P. M. R. Co., 16 N. W. Rep., 567.
The exp08nre of the property to
A destruction by fire or other dangers
.inoident to the operation of a railroad,
,Are legitimate subjects of consideration in determininl!' the damuges:
Dreher fl. 1. S. W. R. Co., 59--599.
Eyidence in regard to how the
nilroad affects a. farm over which it

passes aside from the mere value of
the land taken, is admissible: ibid.
Questions asked witness for the purpose of ascertaining the damages to
land in a particular instance, keld,
proper. Also, held, thu.t the question whether because of the construction of a. road the land was made
more wet than it otherwise would
have been, was a proper one, it not
being sought to show that such damages were a result of the improper
construction of the roa.d: Britton e,
D. u., O. it'S. R. Co., 59~'>40.
The fad that the road Led is con-

68
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structed in a cut is a vroper fact to
be shown in estimating darnagea:
Cummitl8 v. D. M. cf: St. L. R. Co.,
19 N. W. Rf-p., 268.
While the land owner is not entitled to prove the proximity of the depot or the number oftracks as independent elements of damage, yet
such evidence may be admissible in
determining the extent to which the
company would probably use the
ground taken in carrying on its business: Ibid.
As the company acquires the right
to occupy and use the whole of the
right of way, it cannot have the
damages asaeesed on the theory that
it will in fact use but part, and therefore that occupation of buildings situated upon the right of way will not
be disturbed: Ibid.
The prices at which other lands in
the vicmity of the premises in question had been sold about the time of
the commencement of the proceedings, is not receivable, in the absence
of evidence that there was any similarity between the lots in question
and those which it was claimed had
been sold: Ibid.
The value of growing crops upon
the right of way to be taken, may be
considered in assessing the compensation: Lantz v. C., M. It St. P.
R. c«, 57-636.
While hazard from fire is a result
of the operation of the road and for
which the company would not be liable may he considered, yet it is error
to take into account the value of specific property, such as a grove or a
house, which might thus be destroyed: Ibid.
The ri~ht to obstruct the passage
of water IS not presumed to be acquired in a condemnation proceeding,
and the damazes assessed do not cover damages resulting from such stoppage. The owner is not presumed to
have been paid therefor, upon the
theory that the company preterred to
protect him against this incidental
Injury and the enjoyment of the easement curries with it from day to day
the obligation to furnish thi~ protection: Drok» v. C., R. t.e P. R. c«,
19 N. W. Rep., 215.
An inquiry as to damages is not to
be confined to the government subdivision upon which the road is located. if separate subdivisions are
used together as one form: Ham II.
W., I. d': N. R. Co.) 17 N. W. Rep.,
157.

The damages to be taken into consideration in this proceeding may include those already sustained, as well
as future damages, and the statutory
remedy here provided is therefore exclusive in all such cases, and such
damages can not be sued for in an
action at .Jaw: Birge e. C., M. cl"
St. P. R. Co., 18 N.W. Rep., 878.
By the condemnation proceedings
a corporation acqurres the right to
tM exclusive use of the surface ofthe
land, and the condemnation is made
on the theory that this use of the surface will be perpetual. Therefore,
unless it appeal'S that the reversionary
right of the land owner is of some
value, as for instance by reason ofthe
land being underlaid by coal or mineral. it is not error to disregard Such
reversionary interest and assess the
damages at the market value of the
property tak8ll: Hollinqsworth II.
D. M. cf: St. L. R. c«, 19 N. W.
Rep., 325; CW1l711;IJ8 e, Same, 19 Id.,
268.
The company may take, remove
and use for the construction and repair of its railway and appurtenances
any earth, gravel, stone, timber or
other materiul on or from the land
condemned, and is not limited as to
the quantity of such materials to be
used in the construction and repair
of its road. The limitation to so
much as is necessary implied under
this section relates to the quantity of
land to be taken: WillklemaIJ t'. D.
M. N. W. R. Co., 17 N. W. Rep., 82.
'Where the compensation for the
rizht of way has not only been agreed
upon but also paid to the land owner
by the corporation, and he has conveved the right of way, proceedings
to' condemn such right of way cannot be instituted, and would be entirely void for want of jurisdiction:
C. B. & St. L. R. Co. 1'. Belltley, 17
N. W. Rep., 6G8.
An action will not lie upon an
award of a sheriff's jury for damages
for right of way unless the right of
way has been entered upon and appropriated. And where a portion of
plaintiff 'a land was included in the
right of way condemned, but the
road was not actually constructed
over any portion of his land, and
the same remained fenced and
was not entered upon, held, that an
appropriation did not appear and title to the right of way did not pass
to the company until it had made
pay~~n~}_~ it enters before pay-
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ment it is II. trespasser and may be
held liable in damages as for a tort:
Dimmick 11. C.B. ~ St. L. R.Co., 586.':17.
Incidental injury from smoke and
dust and the noise of moving trains
does not give a cause of action where
there is no other injury to "hich the
injury of smoke, ete., is incident:
Ibid.

damages is made applicable to damages caused to the abutting owner
from the construction of IL railway
through the streets of II. city, but
such proceeding can be instituted
only by thecompany, not by the pr~p
erty owner, who may have hIS action
for damages without regard to this
method oftRSsessment: Mulholland
fl. D. M.,.A.(/; W. R. Co., 60-740.

By § 464 this method of assessing

336.
SEC.

1247.

•

The notice mnst name the person est in the property described: Birae
whose land has been taken oraffected. v. Chicago, M. et St. P. R. Co., 18
It is not sufficient that it is directed N. W. Rep., 878.
to all other persons having an inter-

337.
SEC.

1249.

Applied: Cummins fl. Des Moines
SEC.

e I St.

Louis R. Co.,19N.W. Rep., 268.

1252.

Where the damages allowed on the [made an offer, the costa should be
appeal are less than those awarded apportioned: Noble 11. D. M. d: St.
ID the assessment, ill the absence of L. R. Co., 17 N. W. Rep., 26.
any showing that either party has
SEC.

1253.

The recording of the award, if done
by mistake, does not pass any title to
the company so as to raise an implied
contract to pay the amount of the
award; certainly not until the fact of

the mistake has become known to the
company and It has had a reasonable
time to COITect it: Dimmick fl. C.
B. (/; St. L. R. Co., 58--637.

338.
SEC.

1254.

The provisions allowing changes
of venue in civil actions are applicable on the trial of the appeal:
Whitney fl. Atlantic Southern R'y
Co., 53-651.
A person not a party to the proceedings, although interested in the
property. cannot appeal. Such person might, perhaps, make himself a
party before the commissioners, but
he cannot make himself a party
merely by appealing. Whether the
notice by publication provided for in
Ii 1247, in a proper case, would make
all persons interested parties so that
any such could appeal, qwere : Connoble e. C.• M. etjSt. P. R. Co., 60-27.
C. R., I. F. d; N. W. R. Co. fl. C.,
Jf. te' St. P. R. Co., 60-3.5.
The sheriff is not a party to the
condemnation proceeding and is not

disqualified from serving notice of
appeal therefrom: C. e., 1. F. d: N.
W. R. Co. fl. C., M. et St. P. R. Co.,
6O-H.';.
Where the assessment covers the
entire damage to two contiguous
tracts, used together and owned by
the same person, an appeal cannot
be taken from the assessment WI to
one tract only: Ibid.
As the party has by this right of
appeal an adequate remedy against
any irregularities that may occur in
the proceeding, or nny injustice
which may be done him hi the award,
if he has personal notice of the proceeding, this remedy is exclusive as
to all such matters, and he cannot
rely upon irregularities II.B a ground to
restrain the construction of the road
in accordance with such proceedings:
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Phillips e, Watson, 18 N. W. Rep.,
659.
Although an appeal from an a.BBeSSmeut in favor of joint owners cannot be taken by one without joining
the other in the appeal (C., R. 1. etP. R. Co. 11. Huse, iJQ-'i3), yet the

owner may take such appeal without
joining a mortgagee therein, although an award has been made in
favor of the owner and mortgagee
jointly: Lance II. C., M. et- tit. P. R.
Co., 57-636.

SEC. 1255.
Interest on the assessment does not ling possession: H n.'I8 r. C.• M. et- St.
begin to run from the time of assess- P. R. Co., 19 N. W. Rep., 245.
ment, but only from the time of tak-

SEC. 1257.
In assessing damages on appeal! C., M. rI: St. P. R. Co.• 19 N. W.
the co~rt w~ll allow interest from the Rep., 247; Noble v. D. ~.~. St. L.
time of taking poeaeesion. Hays v. R. Co., 17 N. W. Rep., 26.

339.
SRc.1258.
If appeal is taken from the award
to the circuit court and the damages
awarded are irI'eater than were allowed by the commissioners, a company desiring to appeal to the
supreme court must deposit the

amount with the sheriff and is not
relieved from the oblrgation uy glVing a supersedeas bond; Doicninq e.
Del' Moines Norttuoestern R. Co., 18
N. W. Rep., 882.

18 G. A., Cb. HH.
This statute, at least in &0 far as it
applies to cases where the right of
way is taken, Il.S provided, for the
purpose of promoting the safety of
the traveling public, \8 not unconsti-

tutional as authorizing the taking of
private property for other than a
public purpose: Iteusch o, C., B. et- Q.
R. Co., 57-687.

340.
SEC. 1260.

I

A portion of a line may become not, is a question of fact: Cent/'al
abandoned within the meaning of Iowa R'y Co. ". Moulton and Albia
these provisions; whether it is so or R. Co., 57-249.

SEC. 1262.

341.

r[19 G. A., ch., 122, strikes from 15 G. A.• ch. 47. ~ I, the words, "atBuch
place of crossing," which the latter act added to this section.]
As this section gives a railway com- across, alone, in, or upon the hig-hpany the right to raise or lower high- way at points where the railroad
ways, etc., at crossing'!'. an indict- crosses such highway, does not state
ment charging the company with ob- facts sufficient to constitute the crime
structing the public highway with of obstructing the highway: Stllte r.
W. Rep .•
digsring, plouzhing and scraping C., B. ~. P. R. Co., 19
such highway, throwing up embank- 299.
ments, and making excavations

N:
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342.
Sxc.1268.
The duty of the company to construct a private crossing in a proper
case is one which may be enforced by
mandamus, Facts held sufficient to
justify the owner in requiring a crossing at a particular point: Boggs v.
C•• B. tf: Q. R. Co., .'>4-435.
The company is liable, under
§ 1289, for injury to animals resulting
from defects in gates at private crossings. Such !Oates are a part of
the fences which it is required to

maintain: Mackie P. Central R. of
Ioioa, 54-540.
If, by reason of the act of the landowner in wrongfully removing a gate
at a pri vate crossing on his land, stock
of a third person gets upon the track
and is injured, and the company is
held liable therefor, it may recover
from such landowner the amount
which it has heen compelled to pay:
C. tf: N. W. R. Co. P. DUlin, 59-619.

344.
15 G. A., Ch. 34.
A road or way established under
the provisions of this statute is a publie way in the sense that the public
may use and enjoy it in the manner
in which roads and highways are ordinarily used by it, and that the
mine owner who procured it to be
established must use the special
privilege which the act confers on
him in such a way as not to destroy

this right of the public or prevent its
enjoyment, and the statute is therefore constitutional. Nor can the
construction of the railway in accordance with thebe provisions be enjoined on the ground that it prevents
the owner of the land from constructing a railway thereon for his own
use: Phillips v. Watsoll, 18 N, W.
Rep., 659.

346.
SEC. 1278.
For similar provisions, see § 1300.

348.
SEC. 1288.
Where a railroad is constructed
across unimproved or uninclosed
land, and the land is afterwards improved or inclosed, the railway company is under obligation to construct
cattle-guards just as it would have
been under obligation to do if the
land had been inclosed at the time
the road ",as constructed: Heskett P.
W., St. L. tf: P. R. c«, 61--467.
The term cattle-guard as here used
imports a guard or protection extending the whole width of the right
of way. The owner is' under no obligation to construct a fence up to
the track upon the right of way:
Ibid.

SEC. 1289.

Where a railway impinged upon a
highway some twenty rods from the
place where it finally crossed it, held;
that all the intervenmg highway was
not to be deemed a part of the crossing, within the meaning of this seetion: Beatty 11. Central Iowa R. Co.,
58-242.
This section is imperative, and the
court will not engraft an exception
upon it, relieving a company from
obligation to put in a cattle-guard on
the gronnd that it is not fit, proper
and suitable to do 80. in a particular
case: Mlmdhenk v. C.1. R. Co., 57-

718.

350.

This section, authorizing the reRUNNING AT LAnGE.-An animal
coveiy of double damages. is constitu- which had escaped from its own "1',
tional : Welsh e, C., B. ct· Q. R. Co., with bridle and halter on, held to be
fJa-632.
.. running at large ": Ibid.
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A team of horses hitched to a.
wagon and which have escaped from
the oontrol of their owner, are within
the terms of this statute "live stock
run~in¥ at large:" I~l1nan v. C., M.
&; st. P. R. Co., 60-40]9.
Contributory negligence on the
part of the owner not amounting to
willful act. will not defeat his right
to recover under this statute: Ibid.
A suckling eolt may be considered
as running at large within the provisions of this section, although its
mother is under the control of the
owner: Smith v. K. C., St. J. et C.
B. R. Co., 58--{l22.
The mere fact that the owner by a.
voluntary Ret exposes the animal to
danger, will not necessarily make the
act willful. If it was for a. lawful purpose and the danger was merely incidental it should not be considered 80:
Ibid.
F AII,URE TO FENCl': OR REPAIH.-

Liability to double damages attaches
upon failure to repair as well as failure to fence in the first place: Bellnett v. W., St. L. <i: P. R. c«, 61a55.
It is error to instruct the jury that
the company would be liable if it
failed to erect and rnaintam a fence
sufficient to keep cattle from its right
of way, and the cattle were injured
by reason of anch failure. The jury
must be allowed to consider whether
the defect in the fence was occasioned
by want of repair, and if so. whether
the company had discovered that it
was out of repair, or should have discovered it in the exercise of reasonable care, and had had a reasonable
time afterward to make the repair:
Brentner v. C., M. et St. P. R. c«,
58--625.
An instruction to the effect that
defendant was not liable unless there
was neglect in failing to repair the
fence within a reasonable tune after
notice of the defective condition,
held. proper. aa the jury must have
understood therefrom that the burden
of showing neglect rested upon the
party seeking to recover: Dillin v.
C. tf· N. W. R, Co., 58-674,
The allegation that the road is unfenced at the time of the accident is
supported by proof of the removal or
destruction of the fence before the aeci lent: Pritz v. K. C. ::'1. J. ct- C. B.
R. Co., 61-:J2ii.
Where the fences are swepb away
by 1\ flood, fuilure to rebuild them
within two months, or until after the

road was repaired and operated.held,
sufficient to render the company
liable: Ibid.
Evid-nce of the condition of the
fence subsequent to the time of the
injury, is admissible only where it isl
shown that there had been no change
in the condition: Brelltller v. C., JI.
t!: St. P. R. Co. 58-62;').
Under particular facts, held, that
it was not sufficiently shown that injury to stock resulted from defect in
the gate through which they escaped
upon the track: Bothwell v. C., M.
e St. P. R. Co., 59--192.
The duty to maintain gates at privat.o crossings is a part of the duty to
fence! and the company will be liable
for damages to stock injured by
reason of failure to construct. or keep
in repair, such gates: ilfcKillley v. C.,
R. 1. t!: P. R. Co., 47-76; Mackie c.
Central R. of Loioa, 54-540.
HlOHWAY

CllOSSHms-STATION

GnOL"NDs.-Evidence considered and
held sufficient to show that the animal
killed was struck at 1\ high-way
crossing and not in the field where
the marks of blood were found: S"lli\"c!tl r, W., St. L. ct· P. R. Co.,
58-602.
In a particular case held, that an
instruction that if the animal killed
was the properly of plaintiff, was
running at large, and was injured by
defendant outside of the station
grounds, plaintiff would be entitled
to recover, was erroneous, it not appearing but that the animal might
have been killed at SOme point outside of the station grounds where
defendant had no right to fence:
Smith v. K. C., St. J. e C. B. R. c«,

5::Hi22.

Where it appeared that stock was
killed one find one-fourth miles from
a station. held, that it might be presumed that the place at which it was
killed Wall not Within depot grounds
in the absence of any evidence upon
the question: Smith v. C., M. ct- St.
P. R. Co.• 6e-512.
A railroad has the right to fence
within the corporate limits of a town
so far as it extends through lands situated beyond streets or other highwnys, and it will be liable in double
damages for injuries to stock at ouch
places: Coyle I'. C., M. d} st. P. R.
Co.. 17 N. W. Rep., 771.
1116 fact that a party knowingly
allows his animals to bc upon lind
to frequent the depot and atation
grouuds where the company is uot
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required to fence, does not necessarily
constitute contributory negligenee so
us to defeat recovery for such animals:
MilIet'v. C. ce- N. iv. R. Co., 59-707.
Where animals are running at
large in violation of a city ordinance,
and come upon the track, they are
trespassers, and the company OWIJS
no duties with reference to them and
is not liable for injuries received by
them, even though occasioned by 1\
train running at greater speed than
eight miles per hour, It not appearing
that such improper speed was wanton
or reckless: Vall Horn v B., C. R.
it N. R. Co., 59-H:~; Sallie r. Sume,
18 N. W. Rep., 679.
Where it was shown that the train
at the time of entering upon depot
grounds was running faster than
eight miles an hour, but that its
speed was subsequently reduced so
that at the time the stock was injured
it had almost stopped, held, that the
verdict against the defendant company for the injury of the stock was
not unsupported by the evidence, as
the jury were authorized to find that
the train would have been stopped
entirely ifit had entered the ground
at a speed not exceeding the lawful
rate: Mill~r v. C. it N. W. R. Co.,
59-707.
AFFIDAVIT AND
>

NOTICE.-Evi-

dence of service of affidavit lind
notice in a particular case, held, not
sufficient to support a judgment for
double damages: Keyser v. K. C., St.
J. it C. B. R. c«. 56--440.
A return, stating the service of the
notice here provided for upon a certain person, "being the station agent
of said road, ·'&c., held, sufficiently to
show service upon a station agent
•'employed in the management of
the business of the corporation":
Welsh v. C., B. 1£. Q. R. Co., 536:12; Schlenoener v. C., M. e St.P.
R. Co.. 61-2:).5.
The original notice and affidavit of
t~le loss which have been served upon
defendant's agent, are not evidence
of such service in such sense that
notice upon the defendant to produce
them must be shown before other
evidence thereof can be introduced to
show double liability of the company:
Brentner v. C., ,1I. .t- St. P. R. Co.,
58-625; Smith v. K. C., St. J. d; C.
B. R. c«. 58-622.
It is not necessary that the affida.vit designate the place of the injury:
MlIlldllPllk v. C. I. R. Co., .57-718.
An amendment to the affidavit for

the purpose of perfecting tbe jurat
may be allowed but the company will
not become entitled to thirty days aftel' the amendment, in which to pay
the claim to escape d uble damages,
where it is clear that there was a.
bOlla fide attempt on the part of the
owner to bring himself within the
provisions of the statute and It was
so understood by defendant: Ibid.
8prvice of the affidavit may be
made by tbe claimant, or any other person: Ibid.
Whether proof of service of notice
and affidavit upon the company can
be made by an ex parte affidavit,
qucere: Brentner v. C., M. e St. P.
R. Co., 58-625.
An action for double damages may
be maintained in the courts of this
State for an injury occurring in
another State which has a. statute
authorizing the recovery of such
double damages: Boice v. Wabash.
R. Co., 18 N. W. Rep., 673.
FmF..8.-Whether III an action under this section, for damages caused
by fire set out by the company's engmes, the defendant is required to
show his freedom from contributory
negligence, qucere : Onnolld v. Cmtr«l Iowa Railway Company, 58742.
In an action against the company
for damages from fires set out by iIB
engine, it is proper to prove that
other fires were set out by the same
engine on the same trip: Slossen e.
B .. C. R. €l' N. R. Co., 6O-<aVi.
Whether in such an action tho
right to recover would be affected in
any manner by proof of plaintiff's
contributory negligence, qllll11'e:
Ibid.
•
Whether a failure of tho land
owner to plough around stacks ot
grain to protect them from fire would
amount to contributor] negligence,
would be a question ror the jury:
Ibid.
The party from whoso land the
right of way is> taken would not be
negligent, as a mutter of law, in sowing wheat upon the right of way
and allowiag the stubble to remain
there after the whea.t was removed:
Ibid.
The companr whose engine sets
out tbe fire is liable for the damages
resulting. although it is operatin~ a line owned and used by
another company, and the fire originates on the right of way by reason
of combustible matter allowed to ac-

•

74

SUPPLEMENT.

cumulate thereon by such other company: Ibid.
The fact of an injury resulting from
fire caused by sparks escaping from
an .engine, is by this section made
'prima facie evidence of negligence.
This evidence may, however, be rebutted by the defendant, the effect
of the statute being simp'y to change
the burden of proof. As to whether
the rebutting evidence by defendant,
showing due care, ete., on its part, is
sufficient, is a question for the jury
and not for the court: Babcock e.
C. it N. W. R. Co., 13 N. W. Rep.,
740; and on rehearing, 17 i«, 909.
In an action by the tenant to recover value of crop destroyed by a
fire set out by the company's engines,
it appearing that plaintiff did not pay
cash rent, held, error to refuse to
allow plaintiff to be cross-examined
I\.Il to whether he was to give a share
of the grain for rent: Ormond e.
Central Iowa Railway Co., 58-742.
As the body of this section in
which the penal provision as to
double damasres is contained, was enacted in It:l62, and the provision re-

specfing the speed of trains upon
depot grounds was added in 1873,
and as it does not clearly appear it
was intended thit the provision as to
penalty contained in the original section should apply to the last named
provision, held, tha.t the section
would not be so construed as to
authorize the recovery of double
damages for injury to stock on depot
grounds caused by negligence in operating trains thereon at an illegal
rate of speed: Miller e, C. tt N. W.
R. Co., 59-707.
MISCELLANEous.-Where a company is compelled to pay for injuries
to animals of a third person, which
have got upon the track through a
gate at a private crossing. wrongfully
removed by the landowner for whom
the gate was cons:ructed, it may
recover from such landowner the
amount so paid: C. t/; N. W. R.
Co. e. Dillin, 59-619.
To entitle a plaintiff to recover for
injury to an animal, he must mtroduce proof of ownership: Welsh e,
C., B. ti: Q. R. Co., 53-632.

357.
SEC.

1307.

Plaintiff's petition stated that he
was a detective employed by the agent
of a railroad to proceed to a certain
point on the track and endeavor to detect parties who had been guilty of
placing obstructions on its track, and
was directed to proceed alon", the
track of the road to that point and
commence his search; that on the
way he became prostrated by the heat
and was injured by 1\ passing train,
through negligence of the engineer.
Held, that under the averments of
the petition, the detective and the
eng-ineer were co-employes, and that
the plaintiltwas engaged in the operation of the railroad in such sense as
to be entitled to the benefit of these
provisions: Pyne o, C., B. it Q. R.
Co., 54--223.
To entitle an employe of a railroad company to recover for personal
inj uries, inflicted through the negligence of a co-employe, it must be
shown that his employment Wl\8 con'
nected with the operation of the railway; and where it appeared that
plaintiff was a section hand and was
.injured by the negligence of a co-employe while engaged in loading a car,
held, that it did not sufficiently ap-

pear that his employment was of such
character as to entitle him to recover:
Smith e. B., C. R. t/; N. R. Co., 5973.
The fact that an employe of a
railroad company is the foreman of a
crew of workmen with power to
direct the men under him in their
work and to hire and discharge them
at will, does not prevent his being a
co-employe with such workman,
within the meaning of this section,
and he may recover for injuries received from the negligence of the men
in his employ: Houser lJ. C., R. I. tt
P. R. Co., 60-2:30.
An empolye whose duty it is to
open and close the double doors
across the track at the round house,
and do other work about the round
house, is not so engd.ged in the dangerous and hazardous business of
operating a railway as to be entitled
to recover from the company for injuries received from the falling of
such door from its hinges caused by
the negligence of a co-employe:
MalonelJ. B., C.R. t/; N. R. Co., 61326.

A receiver who is managing a railway under the direction of a court, is
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within this section and may be
charged, and a recovery obtained
against him, as a person operatinz a
railway. ADd though his liability
could not be personal, a judgm-nt
against him migh~ be satisfied

75

out of the property in his hands
if the court by whom he was appointed should so direct: Sloan v.
Centr"l Iowa R. Co" 16 X. W. Rep.,
3J1.

AFTKR SEC. 1307.
SIGNALS AT CROSSINGS.

[Twentieth General A~sembly, Charter 104.]
SECTION' 1. A bell and a steam whistle shall be placed Bell and steam
on each locomotive engine operated on any rail way in this state, Wl1~tle on
and said whistle shall be twice sharply sounded at least 60 rods f~omotlvo.
before a highway crossing is reached, and after the sounding of Whistle blown
the whistle the bell shall be rung continuously until the crossing ~~O~I~;;~Y
is passed, provided, that at street crossings within the limits of Proviso as to
incorporated cities or towns the sounding of the whistle may be i~ti~ and
omitted, unless required by the council of any such city or town; wns,
and the company shall also be liable for all damages which shall
be sustained by any person by reason of such neglect.
SEC. 2. Every officer or employe of any railway company who Officers and
shall violate any of the provisions of this act shall be punished by l'l::i:l~l'''''
fine, not exceeding one hundred dollars, for each offense.
STOPPING AT RAILWAY CROSSINGS.

[Twentieth General Assembly, Chapter 163.]
SECTION' 1. All trains run upon any railroad in this state Trains .hall be
. 1lI
. t ersecte d or crosse d b y any brouzht
to a
' h .mtersec ts or crosses, or is
W h lC
lull 8,Op at
other railroad upon the same level, shall be brought to a full stop, crosslugs.
at a distance not less than two hundred feet, nor more than eight Distance.
hundred feet from the point of intersection or crossing of such
road, before such intersection or crossing is passed by any such
train.
Sse. 2. Every engineer violating the provisions of the pre- PennIty: $100
ceding section shall for each offense forfeit one huudred dollars for 'deh ao l
to be ·recovered in an action in the name of the state of Iowa, for tun •
the benefit o~ the sc~ool fund, and t~e corporation on whose road Road toforfclL
such offense IS committed shall forfeit for each offense so com- 5"_'00.
mitted the sum of two hundred dollars, to be recovered in like
manner,

363.
15 G. A., ci, 68.
This statute determines the chnrzea
which shall be considered excessive,
but the injured party may waive the
tort created by statute, and Rue upon
his implied contract raised by the
law whereby the carrier is obligated
to repay to the consignee or consignor
of the property all Mums exacted in
excess of reasonable compensation.
Plaintiff need not show that he made

objection or protest prior to (he payment made in excess of reasonable
compensation: Hei .•erman e. B". C
R. <t N. R. Co., 18 N. W. Rep .. 00:3.
In such cases the action would not
00 barred in two years under the provision relating to suits to recover a
statute penalty, but would stand on
the same footing as any action on
implied contract: Ibid.
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364.

17 G. A., ci, 77.
ENFORCEMENT OF ORDERS AND

REGULATIO~S

OF BOARD OF RAIL-

ROAD COMMISSIoNERS.

[Twentieth General Assembly, Chapter 133.]
The circuit and district courts of this state shall
have jurisdiction to enforce, by proper decrees, injunctions and
orders, the rulings, orders and regulations affecting public right,
made or to be made bv the board of railroad commissioners, such
as are now, or may he;eafter be, authorized to be made by them
for the future direction' and observance of railroads in this state.
Procee<llnRll
The proceedings therefor shall be by equitable action in the name
by equlrable
action an d in- of the state of Iowa and shall be instituted by the attorney
stttuted by
general, whenever advised by the board of railroad commisatty. gen.
sioners that any railwal corporation, or person operating a line
of road in this state, IS violating and refusing to comply with
any rule, order or regulation made by such board of railroad
commissioners, and applicable to such railroad or person. It
Court shal] re- shall be the duty of the court in which any such cause shall be
'In rc Issue
p -nding, to require the issues to be made up at the first term of
made lip at
tlrst term.
the court to which such cause is brought, which shall he the trial
term, and to give the same precedence oyer other civil business,
Order of court. If the court shall find that such rule, regulation, or order is reasonable and just, and that in refusing compliance therewith said
railway company is failing and omitting the performance of any
public duty or obligation, the court shall decree a mandatory and
perpetual injunction compelling obedience to and compliance with
uch rule, order, or regulation by said railroad company, or other
person, its officers, agents, servants and employes and mAy
grant such other relief as may be deemed just and proper. All
Violation. of violations of such decree shall render the company, persons,
decrees punhhcd by tine officers, agents, servants and employes who are in any manner
111101 imprtsoninstrumental in such violations, guilty of contempt of court, and
inent,
the court may punish such contempt by fine not exceeding one
thousand dollars for each offense, and may imprison the person
p;uilty of contempt until he shall sufficiently purge himself thereDecree shall from. And such decree shall continue and remain in effect and
rcmatu Iu
force.
be enforced until the rule, order or regulation shall be modified
or vacated hv the board of railroad commissioners.
Court ",,"U enSEC. 2. \Vhenever a decree shall be entered against a railroad
}~~ ~:;;.:rnellt company or person under section 1, the court shall render judgment for costs, including a reasonable attorney's fee for counsel
representing the state in said case, and said judgment shall be
enforced by execution.
.
Circuit and
District court
to enforce decrees of R. R.
Commisaioners.

SECTION

SEC.

8.

1.

366.

[19 G. A., ch. 146, amends this section by enacting the following:]
SECTION 1. The executive council shall, on or before its annual
meeting on the second Monday in July in each year, determine
the amount required to be paid by each railroad company to meet

ii
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the sum certified to bv the board of commissioners, and shall
levy the same upon the~ property of the railroad companies in the
state, and shall notify each company of the said levy, and said
tax shall be paid by the railroad companies into the state treasurk EC. 2. The taxes levied under the provisions of this chapter
shall be due and collectible as provided by section 5, chapter 59,
acts of 17th general assembly.

367.
SEc.11.
Under a section somewhat similar
to this in its provisions (15 G. A., eh,
68, § 10, now repealed1, held. that
the burden was upon a plaintiff 8Uing under that act for the penalty
provided for violation thereof by

making discriminations ~in~t him
in chargee, to show not only that the
charges were" for a like servicefrom
the same place," but also that they
were" upon like condition:" Paxon
e, Ill, Cent. R. Co., 56-427.

369.
16 G. A., Ch. ]23.
rBy 20 G. A., ch. 120. township trustees are authorized to employ counsel
in liti~ation to which they are made parties concerning their riR'ht or duty
to levy taxes. which have heen authorized upon express conditions: See
that act in supplement to page 89.]
The expenses of township elections able to the county: McBride e, Har·
to voteaid to railroads are not charge- din Co., 58-219.

I

[This act is now repealed by the following:]
TAXES IN AID OF RAILROADS.

[Twentieth General Assembly, Chapter 159.1
1. Chapter 123 of laws of the sixteenth general
assembly and chapter 87 and 173 of the laws of the seventeenth Chap. 123, 16"G.
general assembly and chapter 192 of the laws of the ei.ghteenth ;rid f7~~"ls7 i!.
general assemby and chapter lC2 of the laws of the nineteenth A; Chap. I~~,
generai assembly are hereby repealed and the following is en- ~~?it(;_ ~~"".
acted instead thereof.
amended,
SEC. 2. Taxes not to exceed five per centum on the assessed value of any township, incorporated town or city may be Taxes not to
voted to aid any railroad companv
p-r
_ which is or mav become in- exceed
eeutum[)may
corporated under the laws of the state of Iowa, to aid in the con- be voted.
struction of 1\ projected railroad within this state as hereinafter
provided.
SEC. 3. Whenever a petition shall be presented to the council or trustees of any incorporated town or city, or the trustees Duttes of
of !lny township signed b~ a .majority of t~e resident freeh?ld ~~~~~TI g;,
taxpayers of such township, incorporated CIty or town asking preseutatlon
that the question of aiding any srailroad company incorporated of petition.
under the laws of the state of Iowa in the construction of a projected railroad within this state be submitted to the voters thereof, it shall be the duty of the trustees or council of such incorporated town or city or trustees of such township to immediately
give notice of a special election by publication in some newsSEeTIo,"

~
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paper published in said incorporated town, city or township if
any be published therein, and if not, then in some newspaper
published in the county if any such there be and also by posting
copies of said notice in five public places in such township, incorporated city or town at least ten days before said election
Notlee sball which notice shall specify the time and place of holding said
speciry,
election, the name of the company and the line of the road proposed to be aided, the rate per centum of the tax to be levied,
whether one-half of said tax shall be collected the first vear and
one-half the following year, or the whole thereof to be ~ollected
in one year, the amount of work required to be done, and when
and where the same shall be done, to what point said railroad
shall be fully completed and any other conditions which shall
be performed before such tax or any part thereof shall become
due, collectible and payable, and in no case shall snch tax become due, collectible or payable until such railroad is fully completed according to the conditions in said notice. At such election
the question of taxation shall be submitted. The form of the balForm of ballot-lots shall be "for taxation" and" against taxation" and if a majority of the votes polled be " for taxation" then the recorder of
the incorporated town, city or township clerk or clerk of election
Duty of recorder or
shall forthwith certify to the county auditor the result of said
clerk,
election, the rate per centum of tax thus voted, the year or years
during which the same is to be collected, the name of the company
to which voted, and the time, terms, and conditions upon which
the same, when collected, is to be paid to the railroad company
under the conditions and stipulations in said notice, together with
an exact copy of the notice under which the election was held,
which the county auditor shall at once cause to be recorded in
the office of the recorder of deeds of the county; and the expense
Exnense tobe thereof and of puhlishing said notices and all the expenses of
ro~ ~~:~~ny. said election shall be paid by the railroad company to which it
is proposed to vote said tax. When such certificates shall
Dut or board have been made and recorded tho board of supervisors of the
of S~perYIsors. county shall, at the time of levying the ordinary taxes next
. following, levy such taxes as are voted under the provisions of
this act as shown by said certificate, and CRuse the slime to be
placed on the tax lists of the proper township, incorporated city
or town, indicating in their order thereupon when and in what
proportion the same are to be collected and upon what conditious
the same are to' be paid to the railroad cc>mpany, a certified copy
Collection of of which order shall accompany the tax lists. Said taxes shall be
taxes,
collected at the time or times specified in said order in the same
manner and subject to the same laws after they are collectible RS
other taxes, or as may be stated in the petition and notices for the
election.
SEC. 4. The stipulations and conditions contained in the said
Notice must notices must conform to those set forth in the petition asking the
conform to
election, and the a!!gre<T.ate
amount of tax to be voted or levied
petition.
~
,.,
under the provisions of this act in any township, incorporated
town or city shall not exceed five per centum of the assessed
value of the property therein respectively.
SEC. 5. The moneys collected under the provisions of this act
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shall be paid out by the county treasurer to the treasurer of the Money to be
railroad company for whom the same was voted upon the orders PII1rl out: how
.
diirector t h ereo f at any time
.
o f t h e preslid ent or managmg
after and when,
the trustees of such township, or trustees or council of such incorporated town or city voting said tax, or a majority of them,
shall have certified to the county treasurer that the conditions
required of the railroad company and set forth in the notice for
the special election at which the tax was voted have been complied with, and said township trustees, or trustees or council OfDlltleft 01
such incorporated town or city shall make said certificate when ~~':t"~e'IT and
the said conditions have been complied with sufficiently to ene .
title the said railroad company to the amount of such orders, or
when the said conditions are fully complied with and performed
on the part of the railroad company; but if the costs and expenses
of holding said election and of recording said certificates shall not
have heen paid by the railroad company, then the county treasurer Duly of coun'y
shall first deduct from the moneys so collected the amount of said treasurur.
costs and expenses and pay the same over to the parties entitled
thereto.
SE:C, 6. It shall be the duty of the county treasurer, when reo Treasurer to
quired, in addition to a tax receipt to issue to each tax payer on lssue certtn'h'
cateto tax. .
t he payment 0 f any taxes vote d un d er t h e prOVISIOns ot t IS act payer.
a certificate showing the amount of tax so paid, the name of the
railroad company entitled thereto, and when the same was paid,
and the treasurer shall be entitled to charge and receive the sum
of twenty-five cents for each certificate so issued. Said certificates
are hereby made assignable and when presented by any person CertffleR'l'1l
holding- the legal title thereto to the president, managing director, ass guub.e,
treasurer or secretary of the railroad company receiving the taxes
paid as shown by such certificate, in amount showing the sum of
one hundred dollars or more of taxes to have been paid for said
railroad company, said railroad company shall issue or cause to be RRllroail com.
d to
' k ot. t h e company d eSlrmg
,. sue
panyshares
"h811 of
Isissue
to said
sal person t h e amount 0 f stoc
the benefit from said taxes to the amount of said certificate or stock.
certificates, and if the taxes paid as shown by said certificate or
certificates amount in the ag/l:regate to more or less than any
certain number of shares of said stock, then the holder of said
certificates shall be entitled to r~ceive the full number of shares
of stock covered by said certificlt;es and may make up and tender
in money the balance of any share of said stock when the certrficates held by him are not equal in amount to one full share of
such stock, the stock for such purpose to be estimated at its par
value. Whenever it shall be proposed in the petition and notice
calling said election to issue first mortgag-es; bonds, not exceed- FIl'llt mortgage
ing the sum of eight thousand dollars per mile for a railroad of bonds,
three feet gange and not exceeding the sum- of sixteen thousand
dollars per mile for the ordinary four feet eight and one half inch
gauge, in lieu of stock as herein provided, it shall be lawful to
issue said bonds of the denomination of one hundred dollars in
the same manner as is provided for the issue of stock, and in such
case the petition and notice shall state the amount of bonds per
mile to be issued, the rate of interest, and the tirneof payment of
the interest and principal of said bonds.
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SEC1. 7. The board of directors of any railroad company receiving taxes voted in aid thereof under the provisions of this
act, or those members thereof or either of them who shall vote to
bond, mortgage, or in any manner encumber said road to an
amount exceeding the sum of eight thousand dollars per mile for
8 railroad of three feet gauge, or exceeding the sum of sixteen
thousand dollars per mile for the ordinary four feet eight and one
half inch gauge, not including in either case any debt for ordinary
operatinp: expenses, shall be liable to the stockholders or either
of them for double the amount estimated of its par value of the
stock by him or her held, if the same should be rendered of less
value or lost thereby.
Tnlrel!remalnSEC. 8.
Should the taxes voted in aid of any railroad under
:~:~L,~~rv~~~~y the provisions of this act remain in the county treasury for more
than one year, than one year after the same have been collected, the right to
forfeited.
them by the railroad company shall be considered forfeited and
the persons who paid the said taxes shall be entitled to receive
back from the county treasurer their pro-rata shares thereof remaining, and in all such cases where any taxes have been voted
or levied upon the real or personal property in any township, city
or town in any county in this state to aid in the construction of
any railroad as hereinbefore provided, and the railroad in aid of
which said taxes were voted or levied has not been built or completed or operated into or through such township, city or town,
T
ofb'ard it shall be the duty of the board of supervisojs of the county
~fh:~r:::;:~"%'" where said taxes have been voted and levied and still remain on
not built.
the tax books, to give the railroad company to which the tax was
voted at least thirty days' notice in writing, to be served like original notices, of their intention to abate and cancel such taxes,
and thereupon to cause the same to he canceled and stricken
from the tax books of the county, which cancellation shall remove
all liens created by the levy of said taxes; but the foregoin~ pre).
visions shall in no manner affect Rny actions which may now be
pending for the recovery of any taxes heretofore voted in aid of
any railroads; and in all cases where the railroad company to
.. 1 d whom any taxes may have been or mav hereafter be voted, negT nxes nee are )
. sue h taxes or. to require
. or permit
. t he
forf,hcd,
ects or re f uses to reoetve
same to bA collected and certificates therefor to be issued for the
period of one year after such taxes become due and collectible,
and in all cases where any taxes have been heretofore voted ill
aid of any railroad and the conditions upon which the same
were voted have not in fact been complied with and the time
in which said conditions were to be fulfiiled has expired, RIl
such taxes are hereby declared forfeited and canceled and the
county officers of the county in which any such taxes shall have
been levied and entered upon the tRX books shall enter
cancellation thereof upon the proper county records; and in all
cases where any taxes to aid in tho construction of any railroad
may hereafter be voted upon the inducement or promise
offered on the part of said railroad company, or any dnly
authorised agent thereof, for any rebate or exemption from said
tax or any part thereof, or any agreed price to be paid for the
stock that may be issued in lieu of said tax, or a division of said

Rnard of dIrectors Hable
to stockhulders : when.

.

llIlY
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tax or any portion or percentage thereof, with any of the voters
or tax payers as an inducement to procure said tax to be voted,
all such taxes 110 procured to be voted are and shall be absolutely void.
SEC. 9.
Nothing contained in this act shall preclude any tax
payer who may contract with a railroad company for which taxes 1'n:,[~Rmny be
. .
paid 111 lutor
h
S h a II h ave b een or may
erea f tel' b e vote d un d er t h 0 provrsions or eupplte..
of this act, to pay his tax thus voted or any part thereof in labor
'upon the line of said railroad, or in material for its construction,
or-supplies furnished or money paid for the construction of the
road in pursuance of the terms and conditions stipulated in the
notices of election in lieu of a payment to the county treasurer,
upon presenting to the county treasurer a recei~t from said railroad company or its duly authorized agent specifying the amount
of such payment, the same shall be credited by the county treasurer on his tax in aid of said railroad, with the effeot in all respects 8S though the same was paid in money to the said county
treasurer; and when such receipts have been presented and thus
credited by the county treasurer they shall have the same force
and validity in his settlement with the board of supervieore all the
orders from the railroad company provided for in section four of
this act; and provided, laborers shall have lien upon said tax 80
voted in aid of a railroad company for the amount due them for
labor performed in the construction of said railroad.

l.
Where the validity of such a tal'
has been adjudicated in an action
against the treasurer and the board
of supervisors, by parties claiming
the tax, it cannot, in the absence of
collusicn or fraud, be again called in

SEC.

question in an action by ll. taxpayer
against the treasurer to enjoin its
collection: L!llIIan c. Faris, 5:;....498.
Lamb c. Anderson, 54-190, followed: 1.
dJ N. P. R. Co, c,
SchellGk, 56-62l:1.

x.

370.
SEC.

2.

Where the certiflcate herein required did not contain the conditions
provided for, except by reference to
the notice of election attached as pxhibit thereto, htld, that euch certificate was ineufficient: M. dJ 1. S. R.
Co. IJ. Htam«; 53-.'\01.
A levy of taxes in different townIIbips is to be considered Bs distinct,
even though luel1 separll.te levies are

made by one resolution: Woo«,corlh
". Gibbs, 61-393.
'l'he action of the board in making
the levy is not judidal but purely
ministerial; their action in eo doing
may be questioned in a collateral proceeding, and held void for want of
power to do it at the time It wn.a
done: Srot: 11. Unio« Co" 19 N. W.
Hep., 667.

871.
SEC.

3.

A township, incorporated town. or
city, having, under thillstature, voted
taxes to the amount of five per centum upon itA taxable property in (lid
of one or more railroads, cannot impose another tax upon property for
that purpose, The power conferred

6

by the etatute ceasee upon the

)Pvy'

ot tRxes to that amount. Hut this is
not to be understood Be applicable to
caeI'll where taxes duly levied hnva
been abandoned or become uncollectible. An increase In value of taxable
property after levy of the five pJf
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centum of taxes, does not confer the
power to make an additional levy:
Dumphey 1'. Supervisors of Humboldt Co., 58--27::t
A per centum of taxes levied under
a prior act, providinz for taxation in
aid of a railroad, even though such
prior act contained the Burne limita-

tion as to amount contained in this
section. cannot be considered in determining whether the limit fixed in
this act has been exceeded. This
liuiit..tion applies only to taxes levied
under this act: Scott v. Ullion Co., 19
j N. W. Rep., 667.
.

372.
SEC.

7.

Under 13 G. A., ch, 102. § 3, con- tion by the county treasurer, the loss
taining provisions similar to those of would not fall upon the county; and
this section, held, that the countv that the claim of plain tift· for the rehad no interest in the tax collected: funding of his proportion of the tax
that it was to be paid to the county forfeited was strictly against the
treasurer. and lll'proper case should fund, ami not against the county:
be refunded by him without any war- Barnes v. County of Marshall, 56rant or order of the board of super-II 20.
visors: that in case of misappropriaSEC.

8.

Such receipts as are herein eontemplated are not obligations to pay
money, but are in the nature of advance receipts, to be presented to the
county treasurer in payment of taxes.
No action thereon against the rail-

road company, or an assignor of such
instrument, can be maintained thereon. at least until demand has been
made on the treasurer that thev be
received for taxes: Lisle v. 1. M. ctN. P. R. Co" 54-499.

17 G. A., Ch. 173[This act is repealed by 20 G. A., ch. 159:
page 369.j

See that act in supplement to

373.
18 G. A., Ch. 192.
[This act is repealed by 20 G. A., ch. 1.')9: See that act in supplement to
page 369.]
CANCEI.J.ATION OF RAILROAD AID TAXES.

[Nineteenth General Assembly, Chapter 102.]
SECTION

1. In all cases where taxes have been or mav hereafter

be voted and levied upon the property of any township, city, or
••
S
.
h
. 'd'
. I
any cuunty III this tate, lor t e purpose ot ai Ing' III t I'~
~i~:~·.c ~~x;~u construction of any railroad, under and by virtue of the laws auit to be paId.
thoriziug and permitting the voting' and levying of such tax, and
when the railroad company to whom such tuxes have been or may
hereafter be voted has complied with the terms and conditions
upon which such aid or tax was or may hereafter be voted, and
when such railroad company, by reason of the compliance with
the terms and conditions on which such ·tax was voted, is entitled
to receive the same and have such tax collected and paid, neglects or refuses to receive such taxes. or to permit the same to be
paid and collected and certificates issued, as provided by law, for
the period of six months after such tax is due and payable, such
railroad company shall forfeit all their right to such aid or tax;
and the board of supervisors of the county in which such aid ur
F Orl1('~CC
I t or.
refusal to re- town 1J1

SUPPLEMENT.

83

tax was or may hereafter he voted and levied shall cause such tax
to be abated and canceled on the tax-books of such county: Provided, that in all cases where taxes have been heretofore voted in
aid of the construction of any railway it shall be the duty of the Notice.
board of supervisors, before causing the cancellation and abatement of such tax, to give the railroad company to whom the tax
was voted at least thirty days' notice in writing of their intention
to abate and cancel such tax, such notice to be served like original notices.
[This act is repealed by 20 G. A., ch, 159: See that act in supplement to
page 369.]
UNION

RAILWAY DEPOTS.

[Twentieth General Assembly, Chapter 139.]
SECTION 1. In order to facilitate the public convenience and Persons and
safety in the transmission of freight and passengers from one ;-::'I;:~fr;;,~~ay
railway to another and to prevent unnecessary expense and incon- organize for
.
i ation
'
f
b
f
.
. the purpose of
vemence
atten dilll~ I h
e accumu
0 anum er 0 stations in establtshf ng
one place, authority is hereby given to any number of persons unlun depots"
or any number of railway corporations or both persons and railway corporations to form themselves into a body corporate under
the general incorporation laws of this statu relating to corporations for pecuniary profit for the purpose of acquiring, establishing, constructing and maintaining at any place in this state union
station houses or depots for freight or passengers, or for both,
with necessary offices for express, baggage and postal rooms in
the same or separate buildings, railroad tracts [tracks] and other
appurtenances of such depots. And for that purpose may make
and file for record articles of association in the manner provided l\fay tile arttfor such corporations in this state, and any railroad company op- des.
erating a road in this state or interested in the operation of a
road in this state, whether organized under the laws of this state
or elsewhere, may become stockholder in such' corporation in the
same manner an individual might. Such articles may provide
for the business of the corporation being conducted under by- ~ru:,~~l~:~
laws to be adopted by the stock-holders, in which case a copy of under by-laws,
such by-laws shall be posted in the passenger or waiting rooms
of the depot and in the office of the company.
.SEC. 2. Every corporation formed under the provisions of Power of corthis ~ct sh~ll hav~ power to take and hold for the purposes g~~~~7an:c~~
mentioned In section 1, such real estate as may be deemed
necessary by the' railroad commissioners for the location, erection and construction of their depot and its approaches, which
they may a~quire by purchase or by condemnation as provided by
chapter 4, title 10, code of Iowa, 1873, and when condemned and
paid for ~s thereby provided, such real estate shall belong to the
corporation.
SEC. 3.
Such corporation, with consent of the city council of With consent
' ht"IS state III
. w hiIC h salid d epot IS
. Iocateu,
I of
clty
COUIICI!
any Clit y or t own In
may
make
shall have the right to lay its tracks to make necessary counce- neees-ary eontilOll WIith a II rai'I ways desi
.
eSlrlng
to use sue h depot upon the streets uecttons.
or alleys of said city, and by and with the consent of such city

84
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council may erect such depot upon or across any such street or
alley, but no railroad track can thus be located, nor can such depot be so erected until after due injury to property abutting upon
the streets or alleys upon which such railway track is proposed
to be located or such depot is proposed to be erected, has been
ascertained and compensation made in the manner provided for
taking- private property for works of internal improvement in
chapter four of title ten of the code, subject to the provisions of
section ,104 of the code.
SEC. 4.
Nothing in this act contained, or in the articles of
incorporation or by-laws, of the corporation herein provided for,
shall in any manner release the railroad companies using such
union depots, tracks or appurtenances from the same liability
for all damages by injuries to persons, stock, baggage or freight,
or for the loss of baggage or freight, in or about said union depot
grounds as if said depot, tracks and appurtenances wholly belonged to and were operated by said railroad companies using
the same.

374.
STATION HOUSES AT INTERSECTIONS.

[Twentieth General Assembly, Chapter 24.]
SECTION 1. All railroad corporations shall at all points of con. nection, crossing, or intersection with the roads of other corporations, unite with such corporations in establishing and maintaininz suitable platforms and station houses for the con venierice of
pa~sengers desiring to transfer from one road to the other, and
for the transfer of passengers, baggage or freight, whenever the
same shall be ordered by the railroad commission; and such corporation shall, when so ordered by the railroad commission, keep
such depot or pas,senger house warmed, lighted and opened to
Care.
the ingress and egress of all passengers a reasonable time before
the arri val and until after the departure of all trains carrying passenzers on said railroad or railroads; and said railroad companies
All trailll!
so ~onnecting, crossing or intersecting, shall stop all trains at said
must stop.
depots at said connections, crossings or intersections, for the
transfer of passengers, baggage and freight, when so ordered by
the railroad commission, and the expense of constructing and
maintaining such station house and platform shall be paid by such
Expense
apportioned,
corporations in such proportions as may be fixed by the order of
the railroad commission. Such corporations, connecting or intersaeting as aforesaid, shall III so, whenever ordered b,Y the railroad
Connection or commission, so unite and connect the tracks of said several cortrucks,
porations as to permit the transter from the track of one corporation to the other of loaded or unloaded cars designed for transportation upon both roads.
SEC. 2. Any railroad corporation or company which, after hayPellolty.
ing received 90 days' notice by the railroad commissioners, shall
neglect or refuse to comply with the provisions of section 1 of this
act, shall, for every day such corpo.rations o,r company fails, neglects or refuses to comply therewith, forfeit and pay the sum of
Erection.
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twenty-five dollars, which may be recovered in the name of the
State of Iowa, for the use of the school fund of the county wherein such crossing or intersection is situated, and it shall be the District nttorduty of the prosecuting attorney of the proper judicial district ney tu prOSL~
to prosecute tor-and recover the same.
cute,
SEC.

1324.

[19 G. A., cb.' 104, amends this section by inserting after the word
.. telegraph," in the second line, the words" or telephone."]

375.
SEC.

I

1328.

This does not excuse an operator between them as to the transaction
from producing the telegrams which to which they relate: Woods c.
have passed between parties, when Miller, 55-168.
subpoenaed as a witness in an action

377.
SEC. 1330.
Where one was afflicted with disease and cruelly treated by the members of his family, so that he was
driven from home, held, that he was
a roor person within the meaning of
this section, although he had property which was appropriated and withheld from him bj' such family; and

therefore that the son was liable to
an action by the county for support
furnished to him. and that the county, although having the right of RCtion against the wife, might waive it
and enforce recovery against the son:
Jasper Co. c. Osborn, 59-208.

379.
SEC.

1350.

I

The county cannot maintain action aid furnished: Bremer Co. c. Curtis,
against the pauper or his estate for 5-1--72.
SEC.

1352.

Facts considered, as showing tbe
residence of a pauper and defendant's
liability for her support: County of
Cerro Gordo c. County of Hancock,
58-114.
A prima facie case of settlement
is made by proving residence, unless
it be proven or conceded that the
party is a married woman, in which.

case it might be necessary to prove
either that her' husband resides in
the same county, or that she is deserted by him: Scott Co. v. Polk Co.,
61-616.
This section is applicable to the
case of an insane person who becomes a county charge: ibid.

380.
SEC.

1353.

An insane and crippled pauper re- J thereby obtain a settlement in the'
moved from one county to another, county to which he is removed: Fayand, supported there by the former ette Co. v. Bremer Co., 56-516.
county for more than a. ysar, does not
SEC.

1357.

It does Ilot follow that because a
person IS obliged to apply to the counIy for relief where he has no settlement, he should be removed at once
to the county of his setclernent, regardless of distance, expense, or oth-

er circumstances. The county furnishing relief should have a nzht of
action upon the county of the settlement for relief so furnished, without
obligating- the supervisors of the latter county to make an Older of 1'6-
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moval; and it should be allowable in
such cases to give notice of such
claim for relief furnished without requiring removal. The county auditor may give such notice, but the no-

tice for the order of removal can only
be given by the township trustees or
county supervisors: Scott e, Polk
Co., 61-616.

381.
SEC.

]358.

In the petition in an action by one settlement. An averment that plaintiff is informed that the pauper has a
expenses of the support of a pauper, settlement in defendant county, is
it must be averred that the defendant not sufficient: Winlle.•hiek Co. r.
county is the county of the pauper's AllalllakeeCo., 17 N. W. Rep., 753.
county to recover from another the

SEC.

1359.

The circuit court has exclusive jurisdiction of the proceeding here eontempla.ted, and the district court cannot obtain jurisdiction thereof by
change of place of trial, even by consent of parties: Cerro Gordo Co.
v. Wright Co., 59-4~;'.
The county applied to for relief
may make an order of removal to the
county of the pauper's settlement,
and give notice thereof, or it may
giye to the county of the settlement
SEC.

notice that such pauper has become
a county charg-e. In the latter case,
the county notified is not under obligation to give notice of its intention
to contest the removal; and in case
of an action against it by the county
furnishing. relief, to recover for the
relief 80 furnished, the circu i t court
has exclusive jurisdiction: Willneshiek Co. 1'. Allamakee Co., 17 N.
W. Rep., 7i>3.

1361.

'Where a board of supervisors appoints un overseer of the poor for a
city of the first 01' second class, as
provided in this section. the \?ower
conferred upon such overseer IS ex-

clusive of that of the trustees of the
township in which such city is located: Hoyt e, Black Hawk Co., 59·

Hi4.

382.
SEC.

1365.

Where the board of supervisors, I and the trustees. in such case of failas a matter of precaution and in the . ure to report, will be held liable to
interest of economy, employ a con-I the county for damages arising from
venient and competent physician, in continuance of aid to persons not
advance. to furnish to all poor per- 'properly entitled to it: Mansfield
sons of the county 3011 medicines and v. Sac Co., 60--11.
medical aid that they may require,
Recovery cannot be had for aid
the trustees cannot disregard such furnished before application is made
employment and render the county to the trustees, and the furnishing of
liable for services rendered by a phy- such aid is authorized by them:
sician employed by them: ~falis- Ibid.
field e. Sac Co.. 59-694; GOloleyll.
Written orders of the township
Jones Co., 60-159.
trustees made under this section and
When the trustees authorize aid to upon which the board of supervisors
be furnished to a poor person, it may act, are valid although not made of
be continued, if done in good faith, . record under the provisious of aectrons
until the board of supervisors other- :~9::! and 3G,~: Bremer Co. v. Buwise order. even though. the trustees I ChrHl1l0n Co., 61--Q::!4.
fail to report the case to the board;

I
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383.
SEC.

1366.

A recommendation that a bill be
paid is not equivalent to the certificate required by this section. and is
not sufficient to entitle the claimant
to payment from the county: Mansfield e. Sac Co.• 60-11.
A certificate signed by the trustees
to the effect they had ordered the

services specified in the claimant's
bill for medical services to poor persons, held, not a sufficient compliance
with this section: Sloan e, Webster
,
Co., 17 N. W. Rep., 168.
The board may waive the certificate required by this section: Bradley e. Delaware Co.• 57--,'),)2.

385.
SEC.

1383.

[20 G. A.• ch. 201, provides for the location of another hospital for the insane and erection of buildings therefor, hut its provisions are temporary in
their nature and it is not here inserted.]
.

386.
SEC.

1384.

[20 G. A., ch. 66, amends this section by striking out the word" first ,.
m the sixth [seventh] line thereof and inserting in lieu thereof the word
" second, ., and by striking out the word "October" in the seventh line
[of the section 8S amended by 17 G. A., ch. 100, § 1] and inserting the
word "July." also by changing the eleventh [and twelfth] line]s] rof the
section as amended by 17 G. A. ch. 100, § IJ by striking out" first Wedne3day in (January, April and July)" and inserting" second Wednesday in
/October, January a1ld April)"]
SEC.

1385.

[19G. A., ch, 175, 151, provides that the reports of boards of trustees of
state institutions sball be made on or before the 15th day of August prec-ding the regular sessions of the general assembly: See that act, in supplement to page 28.]

390.
SEC.

HOI.

The provisions here made for appeal. and the further provisions contained in §§ 1442 and 14i4, allowing
subsequent investigation of the question of sanity, prevent this section

from being in conflict with the constitutional guarantees again-t deprivation of personal liberty without due
jury trial: County of Rlackhawk e,
Springer, 58-417.

391.
SEC.

1402.

Notice to the debtor county in \ right of recovery against such county:
which the person has a legal settle- Pmceehiek Co. e. Cass Co.• 18 N.
ment, is a condition precedent to the W. Rep., 895.

399.
SEC.

14:35.

[19 G. A., ch. 175, § 1. provides that the reports of the committee shall be
made biennially, on or before the I.';th day of August preceding the regular
sessrons of the general assembly: See that act, in supplement to page 28.]
A. visiting committee has no au-I tempt in refusing to testify before it:
thority to punish witnesses for con- Brown e, Davidsou, 59--461.
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402.
SEC.

1448.

It is only persons whose lands are
enclosed by a lawful fence who are
authorized to distrain domestic animals injuring their premises. If
lands are not so enclosed there is no
right to distrain. and possession
acquired by such distraint is unlawful.
The rightfulness of the distraint may
therefore be inquired into in an action
of replevin; it is not a matter for the
exclusive determination of the fence
viewers, But if the distraint is found
to be illegal, the property may be
remanded to the distrainor and the
damages may be assessed by the
township trustees subject to the right
of appeal as provided for in §§ 1:~54
and 13.55: Syford II. Schioer, 61-155.

If animals, though lawfully on
adjoining land. escape therefrom and
do damage and their escape is not in
consequence of the neglect of the
person suffering the damage, their
owner is liable therefor. It is not
necessary that the fence surrounding
the land of the person injured is
throughout a lawful fence, if it IS
shown to have been such at the place
where the cattle broke through,
And this will be true where the
owner of the adjoining land and the
owner of the cattle are the same person and the fence broken throngh
belongs to him: Noble II. Chase,
60-261.

404.
SEC.

1452.

The fact that an eighty acre tract
of land is surrounded by a single
ploughed furrow, and includes a few
acres under cultivation. will not render it all improved or cultivated land
within the meaning of this section;
SEC.

but in such cases the owner of the
land mal recover damages from the
owner 0 cattle who herds and confines them upon such land: Otis 1:.
Morgall, 17 N. W. Rep., 104.

1454.

This section does not confer special
authority upon the township trustees
to inquire into and determine the
lawfulness of the fence encloeing tl e
injured premises, and that matter
may be determined in an action of

replevin to recover the property from
the person making distraint. when it
is claimed that his premises are not
surrounded by a lawful fence: .'>!ljord
v. Schicer, 61-155.

408.
SEC.

1485.

Aside from the' statute a. person
who has in his charge ll. vicious dog,
knowing his character, and fails to restrain him, is absolutely liable for an
injury inflicted. It makes no differ-

enee whether the person has charge
of the animal as owner or owner's
bailee: Marsel v. Bowman, 17 N.
W. Rep., 176.

409.
AFTXR SEC.

1488.

COMPENSATION FOR DO:\lESTIC ANIMALS KILLED BY DOGS.

[Twentieth General Assembly, Chapter 70.]

1. It shall be the duty of e\'ery assessor of this state,
at the time of listing the property of his district, to list each dog
over three months of age In the name of the owner thereof, without affixing any value thereto. Any person keeping or harboring a dog or dogs shall be deemed tho owner thereof within the
moaning of this act.
SEC.~. The board of ~upervi50rs of each county shall, at
SECTION

A... cssors to
Ibtu0llll-

Owner. -
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their September session each YE1l\r, when levying other taxes, levy Amount taxed.
a tax of fifty cents on each male, and one dollar on each female
dog listed by the assessor, which tax shall constitute a special
fund, to be disposed of as provided for in this act.
SEC. 3. It shall he the duty of each county auditor to provide
. Imitable columns, properly headed, in the assessor's book, to car- D11ty of Bud Iry out the provisions of this act.
tor.
SEC. 4. The treasurer of each county, on receiving the tax
books for the collection of other taxes, shall collect the tax Du'y of tressherein provided for as other taxes are collected, and keep the urer.
same as II. separate fund, to be known &5 the domestic animal
fund.
SEC. 5. Any person damaged by the-killing or injury of sheep,
or any other domestic animal, by a dog or dogs, may present to DR!URl(OS. how
the board of supervisors of the county in which such killing or claimed.
injury occurred, a detailed account of such killing or injury,
stating the amount of damage claimed therefor, and verified by
affidavit, such claim to be filed with the county auditor at least
ten days before some regular session of the board, and within
fifteen days from the time suoh killing or injury occurred. At
the first regular session of the board of supervisors after such
claim shall have been filed for ten days as herein provided, the
same may be established by proof before the board; and upon Proof of 10lI.'l.
the hearing thereof, the claimant shall establish his claim for
damages by the testimony of at least two competent witnesses,
besides himself. It shall also be made to appear to the satisfaction of said board that such damage' was not caused, in whole or
in part, by a dog or dogs owned or controlled by the claimant,
and that claimant does not know whose dog or dogs caused the
damage, and that said damage was caused by dogs; or, in case
the owner of such dog or dogs is known to the claimant, and that
such owner has no property subject to execution, out of which
the claim can be made.
The board shall hear and determine said claims in the order in
which thev are filed unless good cause is shown for continuance, Boord of 811.
pervl-ors to aland sha II •a IIow t h e same or . suo h por-tions
t hereof as t hey may low
75per
deem just, and shall authorize the auditor to issue warrants for cent.
the same not to exceed seventy-five per cent. of the amount allowed to be paid out of the domestic animal fund.
SEC, 6. The treasurer shall, between the first and tenth davs
of .Ianuary and the first and tenth days of July of each year, ~;.;ns:~~~.to
pay the said warrants issued by the auditor as provided for by
,
section five of this act, out of the domestic animal fund. If
Mid fund is insufficient to pay said warrants in full, he shall
pay on each pro rata. If after paying all warrants at either
period above named, there shall remain more than two hundred Excess to be
and fifty dollars of said fund in the treasury, the board of su- transferred.
pervisors shall order the excess to be transferred to the county
fund.
YETERINARY SURGEON.

[Twentieth General Assembly, Chapter 189.]
SECTIO~ 1. The governor shall appoint a state veterinarv Oovernor to
surgeon who shall hold his office for the term of three years un- ~rl~~,:,~':;r ornea.

90

SUPPLEMENT.

less sooner removed by the gove,rnor; he shall be a graduate of
some regular and established veterinary college and shall be
skilled in veterinary science; he shall be a member of the state
board of health, which membership shall be in addition to that
Quallftcation. now provided by law. When actually engaged ill the discharge
of his official duties he shall receive from the state treasury as
his compensation the sum of five dollars per day and his actual
Compensation. expenses, which shall be presented under oath and covered by
written vouchers before receiving the same.
Po_n ot
SKC. 2. He shall have general supervision of all contagious
and infectious diseases among domestic animals within or that
may be in transit through the state and he is empowered to establish quarantine agaiIl6it animals thus diseased or that have
been exposed to others thus diseased, whether within or without
the state, and may, with the concurrence of the state board of
Rules to be ap- health, make rules and regulations such as he may deem necesr~~~I~~ %~: sary for the prevention, against the spread, and for the suppresell.
sion of said disease or diseases, which rules and regulations, after
the concurrence of the governor and executive council, shall be
published and enforced, and in doing said things or any of them,
~Iny call on
he shall have power to call on anyone or more peace officers
peace officers, whose duty it shall be to give him all assistance in their power.
Penalty for InSEC. 3. Any person who willfully hinders, obstructs or resists
terfertng wlth,
'.J'
saru
vetermary surgeon or hiIS assistants, or any peace 0 fficer acting under him or them when engaged in the duties ur exercising
the powers herein conferred, shall be guilty of a misdemeanor
and punished accordingly.
Annual report.
SEC.'4. Said veterinary surgeon shall, on or before the 30th of
June of each year, make a full and detailed report of all and
singular his doings since his last report to the governor, including his compensation and expenses, and the report shall not exceed one hundred and fifty pages of printed matter.
Persons who
SEC. 5. Whenever the majority of any board of supervisors,
i:~~~~lre."l~~d city council, trustees of an incorporated town or township trustees, whether in session or not, shall in writing notify the governor of the prevalence of, or probable danger from, any of said
diseases, he shall notify the state veterinary surgeon who shall at
once repair to the place designated in said notice and take such
action as the exigencies may demand, and the governor may in
case of emergency appoint a. substitute or assistants with equal
powers and compensation.
SEC. 6. Whenever in the opinion of the state veterinary surMl1yor,~erlhe g-eon the public safety demands the destruction of any stock undestruction of del' the provisions of this act he shall, unless the owner or owners
stock,
.1
•
•
consent to sue h destruction,
notify
t he governor, who may appoint two competent veterinary surgeons as advisors, and no
stock shall be destroyed except upon the written order of the
state veterinary surgeon countersigned by them and approved
Flock killed to by the governor and the owners of all stock destroyed under the
be paid for.
provisions of this act except as hereinafter provided shall be entitled to receive a reasonable compensation therefor, but not
more than its actual value in its condition when condemned,
which shall be ascertained and fixed by the state veterinary sur-
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geon and the nearest justice of the peace, who, ifunabJe to agree,
shall jointly select another justice of the peace as umpire and Who.,hnll detheir judgment shall be final when the value of the stock does ~~~~c Its
not exceed one hundred dollars, but in all other cases either
party shall have the right of appeal to the circuit court, but such Right of apappeal shall not delay tho destruction of the diseased animals. peal.
The ~tate .veterinar)· surgeon sh~ll, as soon thereafter as may b~, ~~ftY~t i~nlue
file his written report thereof with the go\'ornor, who shall, If efstoct
found correct, endorse his finding thereon, whereupon the auditor How paid for.
of state shall issue his warrant therefor upon the treasurer of
state who shall pay the same out of any moneys at his disposal
under the provisions of this act; provided, that no compensation Proviso,
shall be allowed for any stock destroyed while in transit through
or across this state, and that the word stock, as herein used, shall
be held to include only neat cattle and horses.
SEC. 7. The governor of the state, with the state veterinary
surgeon, may co-operate with tho government of the United lo~n:( co.opernte
. here by au- mcntof
wlt h governthe
S tares f or t Iie 0 bijects 0 f t hiIS act, an d t he governor IS
thorized to receive and receipt for any moneys receivable by this u. o.
state under the provisions of any act of congress which may at
/lny time be in force upon this subject, and to pay the same into
the state treasury to be used according to the act of congress and
the provisions of this act as nearly as may be,
SEC. 8. There is hereby appropriated out of any moneys not sin 000
otherwise appropriated the sum of ten thousand dollars for use prl8.ted~ppro
in 1884 and 1885, and three thousand dollars annually thereafter,
or so much thereof as may be necessary for the uses and purposes
herein set forth.
tI
SEC. 9. Any person, except the veterinary surgeons, called C
upon under the provisions of this act shall be allowed and receive taO~h~~wJi~'n
two dollars per day while actually employed.
called to aCI.

17 G. A.,

d. 80, § 4.

410.

[19G. A., ch. 175, § I, provides that the biennial reports be made to the
governor on or beforethe I:,th day of August preceding the regular sessions
of the general assembly: See that act, in supplement to page ~.]

411.
APPROPRIATIOX FOR FISH COI\UnSSION.

[Twentieth General Assembly, Chapter 144.]
[Section 1, makes a temporary appropriation for the fish commission.]
S~:c:2. There is hereby appropriated an additional sum oflSOO per annum
three hundred dollars per annum to be paid by the executive hfar re~t OIhl
011""
counci' 1
as 'It may b eeome d ue as rentaI f or t Iie use of the prop- atatching
SpiritLake.
erty known as the Spirit Lake hatching house.

412.
18 G. A.,. oi, 123.
[This act is repealed by 190. A., ch. 17.]
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414.
SEC.

1491.

There is no appeal from the action render it unconstitutional: Ibid.
The statute does not make the
offence viewers: McKeever v. Jenks,
59--850.
fence viewers sole judges of the sufThe decision of fence viewers upon ficiency of the fence in an action
questions within their jurisdiction is brought for damages caused by tresconclusive, and the fact that the passing cattle. The suffieieney may
statute as to these matters denies to be proved like any other fact: Noble
the parties a trial in' court, either by v. Chase, 60-261.
an appeal or otherwise, does not

415.
SEC.

1495.

In counties where a herd law is in
force, a party desiring to use his
ground for purposes not requiring a
fence in such county, for instance,
for raising crops alone, cannot be
compelled to contribute to the erection of a partition felice between his
land and that of an owner who desires to use his premises for purposes
requiring fencing, lLI! for instance, for
the raising of stock; and this is true,
notwithstanding the provision of
§ 1508: BY'IS e. Peck, 58--256.
Land is to be deemed as not used

in common where the use is such that
means must be taken to preserve the
crops. Where there is no regulation
prohibiting stock from running at
large, the party desiring to use his
land for the raising of crops which
must be protected from such stock,
must contribute to a partition fence.
Where it did not appear that stock
was not prohibited trorn running at
large, h-Id, that such fact would not
be presumed for the purpose of establishing error in the judament below: Hewit v. Jewell, 59-J7.

417.
SEC.

1507.

Where stock is prohibited from)
funning at large, the owner is not to
b l deemed chargeable with negligence in allowing llis animals to run
at large upon unenclosed land of
another; and the owner of unfenced
premises who makes an excavation
SEC.

1508.

thereon adjacent to the highway and
in a place which he knows to be
frequented by stock funning at large,
will be liable for injuries occurring
to animals from sud\ excavation:
Haughe!l v. Hart, 17 N. W. Rep., 189.

I

This section does not prevent the hibited from running at large, from
rule as to partition fences being dif- what it is in other counties: See
ferent in counties where stock is pro- note to § 1495.

16 G. A., ci, 106, § 2.

418.

I

The language of this statute is not on some point on his line A hedge
to be so construed all to defeat reo could not be grown for a short discovery by a party on the ground that tance: McKeever v. Jenks, 59-300.

422.
SEC.

1523.

The provisions of this chapter are
not repealed by 18 G. A., ch, 75, relating to the practice of pharmacy,
except, possibly, 60 far as is necessary

to allow sales of liquors for medical
purposes by registered apothecariea.
State v. Mercer, 58--182.
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423.
SEC. 1525.
[20 G. A., ch, 143, § 1, repeals this section arid enacts in lien thereof the
following:]'
. SECI: 1525. E~ery Ph~rsonhwho shall hn:'ba?u(dactuhrellanYb indtoxicat ~~~~l~ci~,rrll1g
InP;
Iquors as In t 15 C apter pro ibite , s a
e eeme dguilty of a misdemeanor, and upon his first conviction for said of- Fll'llt offense,
fense, shall pay a fine of two hundred dollars and oosts of prosecution, or be imprisoned in the county jail not to exceed six Second nnd
b
,subseqnl·1lt
mont hs, an d on hiIS secon d an d
every su
sequent"
convicnon ror
convictions.
said offense, be shall pay Ii nne of not less than five hundred dollars nor more than one thousand dollars and costs of prosecution,
and be imprisoned in the county jail one year.

SEC. ]526.
[20 G. A., ch. 143, § 2, amends this section by inserting after the word
.. to " and before the words" buy and sell intoxicating liquors," the words
.. manufacture or. "]

Even if the pharmacy act (18 G.
A., ch, 75) does repeal this section,
11.- affecting sales by a registered pharmacist for medicinal purposes. it does
not permit. such pharmacist to sell intoxicating liquor as a beverage, The
pharmae.st must act in good faith,

and the mere fact that a person says
he wants liquor for medicine WIll not
exonerate the pharmacist for the sale,
if the circumstances show that the
liquor was sold as a beverage: State
r. Knowles, 57-669.

424.
SEC. 1527.
[A bill passed both houses of 19 G. A., which, among other proviaions,
contained a section repealing this section of the code. The bill was fre- .
sented to the governor, and WIthin thirty days after the adjournment 0 the
general assembly, was deposited by him in the office of the secretary of
state, without approval or objection. The bill is not numbered with acts
of the 19th G. A., but is printed, with the certificate of the secretary of
state as to the foregoing facts, all pages 184 and 185 of the acts of that session. ~o G. A., eh. 14:3, §:3, amends this section of the Codeby inserting after
the words" desires to" lind before the words "sell said liquors" in the third
line of said section tile words" manufacture or." J

SEC. 1528.
[20 G. A" ch, 143, § 4, amends this section by adding thereto the words
following:]
Provided, that in case of R permit to manufacture intoxicating PI)011
enrlnll~t: in
•
I, manuIiquors the penalty of the bond shall be five thousand dollars.
racrurer,

SEC. 1529.
[Section 3 ofthe bill of 19 G.A., referred to under § 1527above, amends this
section by striking out the words, "Upon the presentation of such certificate
and bond to the county auditor," at the beginning of the section, and
inserting in lieu thereof the following: ' •Upon ap,plicatiotl for a perm it, and
filing the proper bond with the coullty auditor." OtherprovislOllS of this
bill are inserted in supplement to pages 426 and 4,50. The bill contain. a
section repealing' all acta, or parts of acta, in conflict therewith.]

425.
SEC. 1531.
[20 G. A.,' 'ch. 14.'3, § 5, amends this section by inserting in the second
line thereof, after the words "may be" the words "manlifactured or."]
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SEC.

1535.

[20 G. A., ch. 14.1. § 6, amends this section by inserting after the words
"record of," in the fourth line, the words "mallu!actllre 01'."]

426.
SEC.

t

1537.

[The bill ofl9 G. A.. referred to in supplement to page 424, under Sec. 1527.
also amends this section by striking out the words following. to wit: "No
person having a permit to sell intoxicating liquors under this chapter shall
sell the same at a. greater profit than thirty three per cent. on the cosl of
the same, including freights, and." For the peculiar situation of this bill,
see the note in supplement to page 424, just referred to. 20 G. A., ch, 14a.
§ 7, amends this section of the Code by adding thereto the words:]
Ap"l!cnhle to

. munutacturer,

And the provisions of this section shall apply to persons holding a permit to manufacture intoxicating liquors, so far as the
same relates to the report; and any such manufacturer shall,
within the time specified for parties holding a permit to sell, also
report the quantity and kind of liquors by him manufactured
since the date of his last report, and also the quantity and kinds
of liquors sold by him, and for what purpose and to whom sold.
The provision of the origin al sec-I
tion as to the time when tho report
shall be filed is directory, ann a failure to file at the time specified will
SEC.

not subject to the penalty provided,
if it be in fact filed before action for
the penalty is commenced: Abbott e,
Sartori,5i-656.

1538.

[20 G. A., ch, 143, § 8 repeals this section und enacts in lieu thereof the
fohowing r]
Penaltf for
SEC. 1538.
Any person havin~ such permit, who shall sell in~~l~;'!r'~~roflt toxicating liquors at a greater profit than is herein allowed, shall
lh l\n J lere al- be liable to treble damages to be recovered by eivil action in
I:~~:l~ for
favor of the party injured. And any person holding a permit,
f.lilurc to make either
monthly
report.
turns

to manufacture or sell, who shall fail to make monthly re. hi111 five d ays t Iiereafter, or who
as herei
erem reqmre d , or WIt
shall make a false return, shall forfeit for each offense the sum of
one hundred dollars, to he recovered in the name of the state of
Iowa, upon the relation of any citizen of the county, by civil action on his bond, with costs, and one half of the sum recovered
shall go to the informer and one half shall go to the school fund
of the county.
SEC.

1539.

[20 U. A., ch, 143, § 9, amends this section by adding thereto the following:]
One half of the amount so recovered shall fl:O to informer, a.nd
the other half shall go to the school fund of the county.
Under this section the seller of
liquor to an intoxicated person will
be liable although the liquor is
bought and paid for by a third person by way of treating such intoxirntpd person: Stale v. Hubbard, 60466.

Evidence of intoxication at a period
subsequent to the sale of the liquor
should not be received to prove that
the person to whom it was furnished'
was intoxicated at the time of sucb
sale: Ibid.
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427.
SEC. 1540.

[20 G. A., ch. 14-3, § 10 repeals this section and enacts in lieu thereof the
following: )
SEC. 1540. If allY person not holdin~ such a permit, by hims ,1 f
his clerk, servant or agent, shall for himself or any person else di- PenAlty ~or
. d'irect 1y, or .on any pretense, or byany d
'
. sellllll(
wttnout
rect Iy or 111
evice,
se 11 ,or 111
a permit.
consideration of the purchase of any other property, give to any
person any intoxicating liquors, he shall, for the first offense be Firstoffense.
deemed guilty of a misdemeanor, and on conviction for said first
.
offense shall pay a fine of not less than fifty or more than one
hundred dollars and costs of prosecution, and stand committed
to the county jail until such fine and costs are paid; for the
second and every subsequent offense he shall pay on conviction, Se~ond nn"
thereof a fine of not less than three hundred dollars nor more e,-erYt suJ?sethan five hundred dollars and costs of prosecution and be im- quen 0 ense,
prisoned in the ~ounty jail, not to exceed six months. All clerks, Clerks agents.
servants, and agents of whatever kind, engaged or employed in
'
the manufacture, sale, or keeping for sale in violation of this
chapter, of any intoxicating liquor, shall be charged and convicted in the same manner as principals may be, and shall be subject
to the penalties herein provided. Indictments and information Any number
for violations under this section may allege any number of viola- of, Iolattous
.
f.
. .
b h
b ut t h e various
.
In
tions
0 Its prOVISIOnS y t e same party,
a 11 ega·s"hnrg-ed
arne indicttious must be contained in separate counts, and the person so uient,
charged may be convicted and punished for each of tho violations
so alleged as on separate indictments or informations, but a separate judgment must be entered on each count on which a verdiet of guilty is rendered. The second and subsequent convictions mentioned in this section shall be construed to mean con...· ictions on separate indictments or infor~ati()n. And in default Persons not
of the paymeut of the fines and cost provided for the first can- pnyillg .tlIlCS.
viction under this section, the person so convicted shall not be ~';:~l~~l;l;,rtd to
entitled to the benefit of chapter forty-seven, title twenty-five, of~!,lLp:er47. tiNe
. CO d e, unti'1 he s ha 11 have b een Imprlsone
.
.
d sIxty
si
d ays.
:15 of code.
t Ius

428.
SEC.

]542.

r20 G. A., ch. 14-3, § 11, repeals this section and enacts in lieu thereof the
following: ]
S~:C. 1542.
No person shall own or keep, or bo in any way
concerned, engaged, or employed in owning or keeping any in- Owning or
toxicating liquors with intent to sell the same within this state, keepingwfth
, t h e same to b e so ld t herern
' In
. VIO
. lati
or to permit
ation 0 f t h e pro- Intentto sell.
visions hereof, and !lny person who shall so own or keep, or be
concerned, engaged or employed in owning or keeping such
liquors with any such intent, shall be deemed, for the first offense, FJrst offense.
. guilty of a misdemeanor; and on conviction for said first offense
shall pay a. fine of not less than fifty nor more than one hundred
dollars and costs of prosecution, ann. shall stand committed to the
county jail until such fine and costs are paid, and in default of In event of
such fine and costs, he shall not b~ entitled to the benefits of default.
chapter forty-seven, title twenty-five, of tho code, until be shall
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l'('Conrlond
suosequeut
otleuae,

•

Presumpttve

evidence. _

have been imprisoned sixty days; for the second and every suba
Iie B ha11 pay a fi ne 0 f not Iess t han tree
h
h undre d
sequent orrense
dollars nor more than five hundred, or be imprisoned in the county jail not more than six months, or by both such fine and imprisonment in the discretion of the court, and upon trial of every
indictment or information of violations of the provisions of this
section, proof of the finding of the liquor named in the indictment or in the information, in the possession of the accused in
any place except his private dwolling house or its dependencies,
or in such dwelling house or dependencies, if the same is a
tavern, public eating house, grocery or other place of public
resort, or in unusual quantities in the private dwelling house or
its dependencies of any person keeping a tavern, public eating
house, grooery, or other place of public resort in some other place,
shall be received and actcd upon by the court as presumptive
evidence that such liquor was kept or held for sale oontrary to the
provisions hereof.
•

429.
SF-C. 1543.

Bnlldlng and
contents

nl',']nt'l'd a

uutsance,

Penalty for

lowlier.
ChRpter 47,

title

~().

not

uppltcable.

.\llY dtizL'n

iuav muiumtu

ucrlou.

~~~~n~l?~Junction.

:

[20 G. A., ch. 143, § 12, repeals this section and enacts in lieu lhereorthe
foJ1owing:]
.
SEC. 1543.
In cases of violation of the provisions of either of
the three preceding sections 'or of sections fifteen hundred and
twenty-five of this chapter, the building or erection of whatever
kind, or the ground itself in or upon which such unlawful manufacture or sale, or keeping with intent to sell, use or give away,
of any intoxicating liquor is carried on, or continued, or exists,
and the furniture, fixtures, vessels, and contents is hereby declared a nuisance and shall be abated as hereinafter provided. And
whoever shall erect or establish, or continue, or use any building,
erection or place for any of the purposes prohibited in said sections shall be deemed guilty of & nuisance, and may be prosecured and punished accordingly, and upon conviction shall pay a
fiuo of not exceeding one thousand dollars and costs of prosecution, and stand committed until the fine and costs are paid. And
the provisions of chapter 47, title 25, of this code, shall not bo
applicable to persons committed under this section. Any citizen
of the county where such nuisance exists, or is kept or maintained, may maintain an action in equity to abate and perpetually enjoin the same, and any person violating the terms of any injunction granted in such proceedings shall be punished as for
contempt by a fine of not ~e!!s ~han five h.undred nor mo.r~ than
one thousand dollars, or by nnpnsonment 111 the county jail not
more than six months, or by both such fine and imprisonment in
the discretion of the court.:

433.
SEC.

1540,

de-I

An information chnrging the
uors i~ sufficient: FOI'pman c. HIIHfandant with sellini intoxicL\linil hq- tel', o9-~W.
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436.
1551.
[20 G, A" ch. 143, § 13 amends this section by adding thereto the following:]
Every peace officer shall give evidence when called upon, of
any facts within his knowledge, tending to prove a. violation of Dutr or l'~nrc
the provisions of this chapter, but his evidence shall in no oll!"er" tv l'.\"~
case be used against him in any prosecutions Ilgainlt him for a. evtucuce.
violation of the provisions of this chapter.
SEC. 1553.
r20 G, A., ch, 143, § 14,repeals this section and ennete In lieu thereof thQ
following: 1
SEC, 1553.
If any express company, railway compll.ny, or any
agent, or person in the employ of any exp~~ss company or railtoad company, or if any common carr-ier or any person in the rnmmon ~ar·
emfloy of any common carrier,
or if any
other pereon shal! know- rlerl.iuhle rut
.
brJ.lI.,rw,r
ing- y bring within this state for any other person, or persons, or Jlquurs ~n the
corporation, or shall transport between pointe within the state for ~;::~~: ~"'''l''
any other person or persons or corporation, any Intoxicating
liquors, without first having' been furnished with a certificate from
and under the seal of the county auditor of tho county to which
said liqnor ill to be transported or is consig-ned for transportation,
certifying that such consignee or person, for or to whom said liquor is to be transported, is authorised to sell such intoxicating
liquors in such county, such company, corporation, or persone so
offending, and each of them, and any agent of such corporation
or company so offending shall, upon conviction thereof, be fined p \
in any sum not exceeding one hundred dollars for each offense enl\ Ir,
and shall stand committed to the county jail until !!uoh fine and
the costa of prosecution are paid, and one- half of the fine shall go
to the informer and the other half shall go to the school fund of One hnH the
the county j and providiJd/urtn.cl', that the offense herein defined n:f~~;I~;,tu ll:O
shall be held complete, and shall be held to have been committed PrO"'.O'
in any county of the state through or to which said intoxicating llm'll~~ il~'t1 tll
. w h" IC h t h
i
hnve he"11
1·IqUOtll are trnnsportec I, or In
e same
ared
011. e d ..
ror trans- ('nllllllilt~"IIIl
portation j prot·ic/ed ttcrtJwr, that it shull be the duty of the BeY· nll")' (~lIllI111)I' I I
.
'fi
herei
'r1l1l111 II' I c I
' a f t hiIII Pltato to rssue
era.I county au diitora
t he eerttticate
erem 11l1"11l1'Il'e
eontemplated, to any person having such permit, and the certifi- trtLlI'!l()r,d,
cnte eo 'isllued ehall 'be truly dated where issued, arul shall epecify ~~J\t~:, coIIIII)'
the date at which the authority or permit expires, 1111 .hoWII by
the county records,
[Thesame net COntains the f(ll1owin~:]
SEC. Ij, Every person who 8hal1, direotly or indirectly, keep Club I1nll~("l
or maintain, by himself, or by IlsilOeinting or combining with ~rohi"ll".l,
others, or who ahnll in nny manner aid, nl!9illt, or abet, in keep.
ing or rnuintuining nny club room, or other pluca in which intoxicating liquors ill received or kept for tlte purpose of use, gift,
hatter, or enle, or for distrlbution or division nmong tho members
of Bny club or association by any ml3Rl1I1 whatever, and every
person who shall UBC, barter, sell, or ~ivo Away, or Bslll,t or abet
another, in bartering, lelling, or giving Ilway any illtoxicntirig
liquors Hi! received or kept, shall \;0 deemed guilty of a millull7
SEC.
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meaner, and upon conviction therefor shall be punished by a fin e
of not less than one hundred dollars, nor more than five hundred
dollars, or by imprisonment in the county jail not less than thirty
days nor more than six months.
SEC. 16.
All statutes and acts and parts of acts inconsistent
with the provisions of this chapter as hereby amended are hereby
repealed; provided, however, that this repeal shall not affect any
act done, any right accruing or which has accrued or been established, nor any suit or proceeding- had or commenced in any civil
cause before the time such repeal takes effect, and no offense
committed, nor penalty or forfeiture incurred, and no suit or
prosecution pending- when the repeal takes effect, for an offense
committed, or for the reco,ery of a penalty or forfeiture incurred,
shall be affected by this repeal, and the provisions of section 1555,
as amended and substituted by the act of this general assembly
approved March 4, 18~4, shall apply and have relation to the provisions of the code as herein amended, and all penaities as herein provided shall be held to apply to intoxicating liquors as defined in said act March 4, 1884.
[The act herein referred to as approved March 4, 1884, is 20 G. A., ch. 8,
given under § 1555 below.]

437.
SEC.

1555.

[By 20 G. A" ch. 8, § 1, this section is repealed, and the following enacted in lieu thereot.]
"llltoxlcallng
SEC. 1555.
Wherever the words intoxicating liquors occur in
~:i~gr." con- this chapter, the same shall he construed to mean alcohol, ale,
wine, beer, spirituous, vinous and malt liquors, and all intoxicatProhibition. ;. ing liquors whatever: and no person shall manufacture for sale,
or sell, or keep for sale, as a beverage, any intoxicating' liquors
whatever including ale, wine and beer. And the same provisPenalty,
ions and penalties of law in force relating to intoxicating liquors,
shall in like manner be held and construed to apply to violations
of this act, and to the manufacture, sale, or keeping for sale, or
keeping with intent to sell, or keeping or establishing a place for
the sale of ale, wine and beer, and all other intoxicating liquors
whatever.
[The same act contnins the following:]
SEC. 2. All acts and parts of acts inconsistent with this act
Repealing ~ are hereby repealed.
eluuse,
The distinction made in this sec- , the latter void, as an improper regution, as it stood before repeal, be- l lation of inter-state commerce in vitween wine made from native and lolation of the federal constitution:
that from fore;;;::. ~rnnes, did not State v. Stucker, 58-496.
render the regulations as to M"~v ~f I
SEC.

1556.

A physician, called to attend a per-I inll the liquor, as contemplated by
BOn for an injury received, or for thi ••ection: Sansom e. Greenough,
sickness resulting from intoxication, ;);)-127.
has no claim uguinst the person sell-
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SEC.

1557.

In order that a right of action may
exist, the liquor sold must cause or
contribute to intoxication, and the
wife must sustain some injury by the
intoxication: 'Welch v. Juqenheimer,56-11.
Where plaintiff did not rely on or
prove any specific act or acts of intoxication, but it appeared that her
husband had been In the habit of becoming intoxicated for many years,
procuring liquor from any person who
would let him have it, held, that the
several persons who had sold him
liquor couid not be considered as
joint wrong-doers, but that each was
severally liable for the damage caused
by his own acts: Richmond v. Shick-

ler, 57--486.
L' nrler this section before the
amendment of ~ 1."15.5, held that there
was no right of action for damages
caused by the sale of beer, unless
sold contrary to the provisions of
§ 1:;39: Myel's ". Conway. :>5-166.
Exemplary damages may be awarded in every case brought under this
section where there has been n. willful violation of tbo statute, which
has occasioned injury, for which a
right of action is given. The party
injured is entitled to exemplary damages in a proper case, and the awardinll' of them is not left to the disI cretion of the jury: Fox v. WUllllerjlich, 2') N. W. Rep., 7.

438.
SEC.

1558.

Both knowledge and assent, on the
part of the owner of the premises
unlawfully used, must be shown, to
render them subject to the lien of a
judgment under this section: Myers
fl. Kirt, 57-421.
Fads in a particular case, held, to
show knowledge and assent on the
part of the :ow~er
the building:
Putney". 0 Bnen. 5.~1l7.
A purchaser of the property occupied and used for purposes of illegal
sale, as here specified, who purchases
pending an action against, the Reller
and the owner, in which 'it is sousrht
to make any judgment recovered II
lien upon the property, takes subAeet
to lien of any such judgment. I'he
doctrine of li« penden» applies:
O'Brim v. Putlley, 55-292.
The opinion in Loan v. Hineu, a
note of which is at the end of the
notes under this section, wus modified on rehearing, and as printed in
S:1---l;m. holds that where the action is
brought jointly against the seller and
the 0 vner, the action as agumst the
latter is not an equitable proceeding
for enforcement of a lien, but is an
action at law in which such defendant has the right to a jury trial.
The consent of the owner need not
be shown by any positive or nffirruative act, but may be inferred from
circumstances and knowledge of the
illegal sales under such conditions as
properly to call forth a protest, and a
failure to make any objection: Loan

or

Iv. Where
Etzel, 17 N. W. Rep., 611.
~
it is sought to subject property alleged to ha.ve been fraudulentIy conveyed for the purpose of evading the lien of a judgment, to tho
payment of the same, the action
RR"ain~t the grantee is equitable in
its nature, and the defendant cannot
demand a jury trial i !~I!ck"am e,
Grape, 17~. W.. Rep., to»,
In such an action against the holder of the lell'lll title. who was not a
nnrty to the original action in which
judgment was recovered. the record
of the judgment in the former action
may he introduced in evidence for
the purpose of showing that the
plaintiff has recovered judgment
against the defendant in such former
action, but not as evidence of the
amount for which the hen should be
established, except that in no event
can the lien be established for any
greater amount: Ibid.
In order to render property liable
to a jurlgrnent for damagea for the iliag-1I1 sale of beer to an intoxicated person, under § 1[j:l9, it must be shown,
not only that the owner had knowledge of and consented to such sules,
but also that he knew of the fact of
the intoxication of the person to
whom the beer was sold; that is, he
must not only have knowledge of the
sales, but 1l.1~0 of the facts rendering
such sales illegnI: Myers 11. K ire,
19 N. W. ReD., 84li.
'
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442.
BUREAU OF T.ABOR STATISTICS.
[Twentieth General Assembly, Chapter 132.]
Appointment
• S.ECTJO-S- 1. There is hereby created a bureau of labor S~8(~l commtstiatics, to be under the control and management of a com mrsstoner
provided stoner
.
f to b e appointe
.
d 8S herema
. f ter proviid e d b y t hiIS
for.
t h erect,
act.
(;ovejrntor tlo
SEC. 2. The governor shall, within 30 days after the taking
n)'po
n wnnh im etrect
a:
. IIy t h erea f ter, Wit
. h the a dvi
:~, days.
0 f t hiHI act an d biienma
vice
and consent of the executive council, appoint a commissioner of
Term of office. labor statistics; the term of office of said commissioner to commence on the first day of April in each even-numbered year and
contnue for two years and until his successor is appointed and
qualified. And said commissioner before entering upon the disTn~e!In o;th c'barge of his duties shall take an oath or affirmation to discharge
d
on gIve 011 • the slime faithfully, and to the best of his ability; and shall give
bond in the sum of two thousand dollars with sureties to the approval of the governor, conditioned for the faithful discharge
of his official duties.
~Rlnry $1.000
SEC. 3. Said commissioner shall receive a salary of fifteen
per annum,
hundred dollars per annum, payable monthly, and necessary postage, stationery and office expenses, the said salary and expenses
to be paid by the state as the salaries and expenses of other
K""p n'1 office state officers are provided for.
He shall have and keep an .office
III capitol.
in the capitol at Des Moinea, in which shall be kept all records,
documents, papers, correspondence and property pertaining to
his office, and shall deliver them to his successor in office.
Mny be roSEC. 4. Said commissioner may be removed from his office by
IllOYCU by gov. 0 ffi ce; and any
crnor.
t h e govenor for neglect of d uty or rna I feasance In
vacancy occurring at any time may be filled by the governor by
and with tho consent of the executive council.
Dlltles of comSEC. 5. The duties of said commissioner shall be to collect,
mt-stouer.
assort, systematize and present in biennial reports to the governor on or before the 15th Jay of AuguRt preceding each reg"u~lntlgtlrg to be lar meeting of the general assembly, statistical details relating
guthered,
to all departments of labor in the state, especially in its relations
to the commercial, social, educational and sanitary conditions of
the laboring classee, and to the permanent prosperity of the
mechanical, manufacturing- and productive industries of the state,
i'hallcollcct
and shall as fully as practicable collect such information and reIr.un each
l'OUIlI~·.
liable reports from each county in the state the amount and condition of the mechanical and manufacturing interests, the value
and location of the various manufacturing and coal productions of
the state, also sites offering natural or acquired advantages for
the profitable location and operation of different branches of inTOII"1 orrc~r.0nd dustrv,
He shall by correspondence with interested parties in
I\'
1 pn rt l·.
I·
h U IIIte
. dS
. f ormation
'
t!JrOUllllOut the ot IeI' parts of t e
tates'Impart to t Jrem sue I1 III
t ,10.
as may tend to induce the location of mechanical and producing
plants within the state, together with such other iuformation as
shall tend to increase tho productions, and consequent employment of producers] and in said biennial report he shall give a
~hnll ~ivo
_toll,ment In
statement of the buaincss of the bureau since the last regular rehknnllll fUo
pAt.
port, and shall compile and publish therein such information u
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may be considered of value to the industrial interests of the state,
the number of laborers and mechanics employed, the number of apprentices in each trade, with the nativity of such laborers, mechanicsjand apprentices' wages earned, the savings from the same, with
age and sex oflaborers employed, the number and character of accidents, the sanitary condition of institutions where labor is employed, the restrictions, if any, which are put upon apprentices
when indentured, the proportion of married laborers and mechanics who live in rented houses, with the average annual rental and
the value of property owned hy laborers and mechanics; and ho
shall include in such report what progress has been made with
schools now in operation for the instruction of students in the
mechanic arts and what systems have been found most practical
with details thereof.
Such report when printed shall not consist of more than six hun- Report arnot
., ., .
d
more than GOO
}iunureu
pruite pages octavo.
pages.
Five thousand copies thereof shall be printed and bound uni- 5,000 copies of
formly similar to the reports of other state officers as now author- ~~rn~~J~ be
ized by law; said reports when published to be disposed of as fol- Distribution of
lows, viz: To the public libraries in the state, to the various trade reports.
organizations, agricultural and mechanical societies, and other
places where the commissioner may deem proper and best calculated to accomplish the furtherance of the industrial interests of
the state.
•
SEC. 6.
The commissioner shall have power to issue subpcenas
for witnesses and examine them under oath and enforce their at- P'!wc1r ofcom· I
' . mis oner.
ten J ance to t Iie same extent an d III t ie same manner as a justice
of the peace; said witnesses to be paid the same fees as are now
allowed witnesses before a justice of the peace, the same to be
paid by the state.

443.
HINES AND MINING.

[18 G. A., cb. 202 is repealed by tbe following:]
[Twentieth General Assembly, Chapter 21.]
SECTlOY 1.
There shall be appointed by the governor, with
the advice and consent of the senate, one state mine inspector, Inspector's nn· 0 ffice f or two Jears; su b ject,
i
h owever, to he term.
poinunent und
ha
II o
h I(I IliS
w h0 s
removed by the governor for neglect of duty or malfeasance in
office, Said term of office shall commence on the Ist dav of
April of (Tach even numbered Jear, Said inspector shall b~~'e 1\
theoretical and practical knowledge of the different systems of~nmc: Quallftworking and ventilating coal rniues, and of the nature and canons.
properties of the noxious and poisonous gasps of mines, and of
mining engineering; and said inspector, before entering upon
the discharge of his duties, shall take an oath or affirmation to Same: oaui.
disr;hllrge the same faithfully and impartially, which oath or
affirmation shall be indorsed upon his commission, and his commission so indorsed shall be forthwith recorded in the office )f
the secretary of state, lind such inspector shall give bonds in Same: Bon<l.
the sum of two thousand dollars, with sureties to the ap-

•
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proval of the governor, conditioned for the faithful discharge of
his duty.
Same: Duties,
SEC. 2. Said inspector shall give his whole time and attention
to the duties of his office, and shall examine all the mines in the
state as often as his duties will permit, to see that the provisions
of this act are obeyed; and it shall be lawful for such inspector
to enter, inspect and examine any mine in this state, and the
works and machinery belonging thereto at all reasonable times
by night or by day, but so as not to unnecessarily obstruct or
impede the working of the mines; and to make inquiry lind
examination into the state and condition of the mine as to ventilation and general security as required by the provisions of this act.
)!ine owners' And the owners and agents of such mines are hereby required
duty.
to furnish the means necessary for such duty and inspection, of
Record of In- which inspection the inspector shall make R record noting the time
spectlon,
and all the material circumstances; and it shall be the duty of
the person having charge of any mine whenever any loss of life
Futaltttes,
shall occur by accident connected with the workings of such
mine, or by explosion, to give notice forthwith by mail or otherwise to the inspector of mines, and to the coroner of the county
in which such mine is situated, and the coroner shall hold an
inquest on the body of the person or persons whose death has
been caused and inquire carefully into the cause thereof, and
shall return a copy of the verdict and all testimony to said
inspector. No person having It personal interest in, or employed
in the management of, or employed in any coal mine shall be
qualified to serve on the jury impaneled on the inquest. And
the owner or agent of all coal mines shall report to the inspector
all accidents to miners, in and around the mines, g-iving cause of
the same; such report to be made in writing, aud within ten
days from the time any such accidents occur.
Inspector not
SEC. 3. Said inspector while in office shall not act as an agent
to be interested or as a manager or mininll: engineer, or be interested in operating
any mine, and he shall, biennially, on or before the fifteenth day
Ble nnlal reof August preceding the regular session of the general assembly,
port,
make a report to the governor of his proceedings, and the condition and operations of the mines in this state, enumerating all
accidents in or about the same, and giving all such information
as he may think useful and proper, and making such suggestions
as he may deem important 8S to further legislation on the subject
of mining.
Salary.
J
SEC. 4-. Said inspector shall receive a salary of.. seventeen
hundred dollars per annum, payable monthly, necessary stationery, and actual traveling expenses, not to exceed *300 per
Proviso.
annum; provided, that he shall file at the end of each quarter of
his official year, with the auditor of state, a sworn statement of
his actual traveling expenses incurred in the performance of his
~Tee In eapl- official duty for such quarter. He shall have and keep an office
in the capitol at Des Moines in which shall be kept all records
and correspondence, papers, apparatus and property pertaining
to his duties, belonging to the state, and which shall be handed
over to his successor in office.
\"acl\~ey.
SEC. 5. Any vacancy occurring when the senate is not in ses-
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'sion, either by death or resignation, removal hy the governor or
otherwise, shall be filled by appointment by the governor, which
appointment shall be good un til the close of the next session of the
'senate, unless the vacancy is sooner filled as in the first section
:provided.
SEC. 6. There shall be provided for said inspector all instruments necessary for the discharge of his duties under this act, Instruments.
which shall be paid for by the state, on the certificate of the
inspector, and shall be the property of the state.
SEC. 7. The ap;ent or owner of every coal mine shall make or "rRT'" of workcause to be made, an accurate map or plan of the working of Iug of mln, ..
such mine on a scale of not less than one hundred feet to the
inch, showing the area mined or excavated. Suid map or plan
shall be kept at the office of such mine. Th!1 owner or agent
shall, on or before the first day of September of ench year, cause
to be made a statement and plan of the progress of the working'S
of such mine up to said date, which statement and plan shall be
marked on the map or plan herein requirel to be made. In case
of refusal on the part of said owner or agent for two months
after the time designated to make the map or plan, or addition
thereto, the inspector is authorized to cause an accurate map or
plan of the whole of said mine to be made at the expense of the
owner thereof, the cost of which shall be recoverable against the
owner in the name of the person or persolls making said map or
plan. And the owner or agent of all coal mines hereafter
wrought out and abandoned, shall dol iver 0. correct map of said
mine to the inspector, to be filed in his office.
SEC. 8. It shall be unlawful for the owner or agent of any
coal mine worked by a shaft, to employ or permit any person to~t1tletsores
work therein unless there are to every seam of coal worked in eupes,
such mine, at least two separate outlets, separated by uatural
strata of not less than one hundred feet in breadth, by which
shafts or outlets distinct means of ingress and egress are always
available to the persons employed in the ,mine; but in no case
shall a furnace shaft be used as an.escape shaft.; and if the mine
is a slope or drift opening", the escape shall be separated from the
other openings by not less than fifty feet of natural strata, and
shall be provided with safe and available traveling ways, and the
traveling ways to the escapes in all coal mines shall be kept free
from water and falls of roof; and all escape shafts shall be fitted
with safe and convenient stairs at an angle of not more than
sixty degrees descent, and with landings at easy and convenient
distances, so as to furnish easy escape from such mine, and all
air shafts used as escapes where fans are employed for ventilation, shall be provided with suitable appliances for hoisting the
underground workmen; said appliances to he always kept at the
mine ready for immediate use; and in no case shall any combustible material be allowed between any escape shaft and hoisting
shaft, except such as is absolutely necessary for operation of the
mine; provided, that where a furnace shaft is large enough to Provtso,
admit of being divided into an escape shaft and a furnace shaft,
there may be a partition pI~ed in said shaft, properly con- Partition In
structed so as to exclude the heated air and smoke trolD the side furnace shuft

.
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of the shaft used as an escape shaft, such partition to be built of
incombustible material for a distance of not less than fifteen feet
up from the bottom thereof; and provided, that where two or
more mines are connected underground, eaoh owner may make
joint provisions with the other owner for the use of the other's
hoisting shaft or slope as an esoape, and in that event the owners
thereof shall be deemed to have complied with the requirements
of this section. And provided further, tllat in any case where
the escape shaft is now situated less than one hundred feet from
the hoisting shaft there may be provided a
constructed
underground traveling way from the top 0 tho esoape shaft, so
as to furnish the proper protection from fire, for a distance of one
hundred feet from the hoisting shaft; and in that event the owner
or agent of any such mille shall be deemed to have oomplied
with the requirements of this section; and prooidedfurther, that
this aot shall not apply to mines operated by slopes or drift openings where not mora than five persons are employed therein.
SEC. 9. In all mines there shall bo allowed one year to make
outlets as provided in section eight when such mine is under two
hundred feet in depth, and two years when suoh mine is over two
hundred feet in depth; but not more than twenty men shall be employed in such mine at anyone time until the provisions of section
eight are complied with; and after the expiration of the period
above mentioned should said mines not have the outlets aforesaid, they shall not be operated until made to oonform to the provisions of section eight.
SEC. 10.
The owner or agent of every ooal mine, whether it
be operated by shaft, slope, or drift, shall provide and maintain
for every such mine an amount of ventilation of not less than
one hundred cubic feet of air per minute for each person employed in such mine, and not less than five hundred cubic feet of
air per minute for each mule or horse employed in the same,
which shall be distributed and oirculated throughout the mine in
auoh manner as to dilute, render harmless, and expel the poisonous and noxious gases from each and every working place in the
mine. And all mines governed by the provisions of this act shall
be provided with artifioial means for producing ventilation, such
as exhaust or foroing fans, furnaces, or exhaust steam, or other
contrivances of such capacity and power as to produce lind maintain an abundant supply of air for all the requirements of the
persons employed in the mine; but in case a furnace is used for
ventilating purposes it shall be built in such manner as to prevent
the oommunication of fire to any part of the works by lining the
upcast with incombustible material for a sufficient distance up
from said furnace to ensure safety.
SEC. 11.
The owner or agent ~f every coni mine operated by
a shaft or slope, in all oases where the human voice cannot be
distinctly heard, shall forthwith provide and maintain a metal
tube, or other suitable means for communication from the top to
the bottom of said shaft or slope, suitably calculated for the free
passage of sound therein, so that oommunioation can be held
between persons at tho bottom oQnd top of the shaft or slope.
And there shall be provided a safety catch of approved pattern
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and a sufficient cover overhead on all carriages used for lowering
and hoisting persons, and on the top of ~very shaft an approved
safety gate, and also approved safety sprmg on the top of every
slope, and an adequate brake shall be attached to every drum or
machine used for raising or lowering persons in all shafts or
slopes, and a trail shall be attached to every train used on a
slope, all of said appliances to be subject to the approval of the
inspector.
~EC. 12.
No owner or agent of any coal mine operated by
shaft or slope shall knowingly place in charge of any engine used Hol~l\~~
for lowering into or hoisting out of such mine persons employed ~~ra~,~ll.
therein, any but experienced, competent and sober engineers,
and no eligineer in charge of such engine shall allow any person
except such as may be deputed for that purpose by the owner or
agent, to interfere with it, or any part of the machinery; and 110
persoll shall interfere or in any way intimidate the engineer in
the discharge of his duties; and the maximum number of persons
to ascend out of or descend into any coal mine 011 one cage shall
be determined by the inspector, but in no case shall such number
exceed ten, and no persoll shall ride upon or against any loaded
cage or car in any shaft or slope except the conductor in charge
of the train.
SEC. 13.
No boy under twelve years of age shall be permitted
to work in any mine; and parents or guardians of boys shall be Boys.
required to furnish an affidavit as to the ages of their boys when
there is any doubt in regRrd to their age, and in all oases of
minors applying for work the agent or owner of the mines shall
see that the provisions of this section is [are] not violated.
SEC. 14.
In case any coal mine does not, in its appliances for
the safetv of the persons working' therein, conform to the pro- Penalties.
visions of this act, or the owner or agent disregards the requirements of tbis act for twenty days after being notified by the
inspector, anl court of competent jurisdiction, while in session, or
the judges III vacation, may, on application of the inspector, by
civil action in the name of the state, enjoin or restrain by writ ot"InJunctlon.
injunction, the said agent or owner from working or operating
such mines with more than ten persons at once, except as provided in sections eight and nine, until it is made to conform with
the provisions of this act, and such remedies shall be cumulative,
and shall not take the place of, or affect any other proceedings
agllinst such owner or agent authorized by law, for the matter
complained of in such action; and for any willful failure or neglect to comply with the provisions of this law by any owner,
lessee, or operator of any coal mine or opening whereby anyone
is injured, a right of action shall accrue to the party so injured
for IIny damage he may have sustained thereby; and in case of
loss of I ife by reason of such willful neglect or failure aforesaid,
a right of action shall accrue to the widow, if living, and if not Damages.
liviug, to the children of the person whose life shall be lost, for
like recovery of damages for tbe injury they shall have sustaiued,
SEC. 15.
Any miner, workman or other person who shall_ A11"1
l'
• h '
. IY IlIJure
. .
.
OIlA
k 1l0WlIIg
01' interfere Wit
any air-course or bratti
rattice, or ...
mischief.
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obstruct, or throw open doors, or disturb any part of the rnachinerj , or disobey any order given in carrying out the provisRoofsupport. ions of this act, or ride upon a loaded car or wagon in a shaft or
slope except as provided in section twelve, or do any act whereby
the lives and health of the persons, or the security of the mines
and machinery is endangered; or if any miner or person employed in any mine governed by the provisions of this act, shall
Disobedience neglect or refuse to securely prop or support the roof and ElIItries
tiC orders,
under his control, or neg-lect or refuse to obey any order given
by the superintendent in relation to the security of the mine in
the part of the mine under his charge or control, every such person shall be deemed guilty of a misdemeanor and upon conviction thereof shall be punished by a fine not exceeding one hundred dollars, or imprisonment in the county jail not exceeding
thirty days.
TrlaloflnspeeSEC. 16. Whenever written charges of gross neglect of duty
}~i!~~e'::~t or malfeasance in office against allY inspector shall be made and
office, etc.
. filed with the gO\Ternor, signed by not less than fifteen miners,
or one or more operators of mines, together with a bond in the
sum of five hundred dollars, payable to the state, and signed by
two or more responsible freeholders, and conditioned for the payment of all costs and expenses arising from the in vestigation of
such charges, it shall be the duty of the governor to convene a
board of examiners, to consist of two practical miners, one
mining engineer and two operators, at such time and place as he
mlLY deem best, giving ten days' notice to the inspector against
whom charges may be made, and also the person whose name
appears first in the charges, and said board when so convened,
and having first been duly sworn or affirmed truly to try and
decide' the charges made, shall summon any witness desired by
either party and examine them on oath or affirmation, which may
be administered by any member of the board, and depositions
may be read on such examination as in other cases, and report
the result of their investigations to the governor, and if their
report shows that said inspector has grossly neglected his duties,
or is incompetent, or has been guilty of malfeasance in office, it
shall be the duty of the governor forthwith to remove said inspector and appoint a successor, and said board shall award the
costs and expenses of such investigation against the inspector or
person signing said bond.
., SEC. 17. III all coal mines in this state the miners employed
Miners' rlght
to examine
and working therein shall at all proper times have right of access
welghta,
and examination of all scales, machinery or apparatus used in or
about said mine to determine the quantity of coal mined for the
purpose of testing the accuracy and correctness of all such scales,
machinery or apparatus. and such miners may designate or
appoint a competent person to act for them, who shall at all prop·
er times have full right of access and examination of such scales,
machinery or apparatus, and seeing all weights and measures of
coal mined, and the accounts kept of the same, provided not
more than one persoll on behalf of the miners collectively shall
have such right of access, examination and inspection of scales,
weights, measures and accounts at the same time, and that such
\
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person shall make no unnecessary interference with the use of
such scales, machinery or apparatus.
.
SEC. 18.
The owner, agent or operator of any coal mine shall
keep a sufficient supply of timber to be used as props, so that Supply of
the workmen may at all times be able to properly secure the props.
workings from caving in, and it shall be the duty of the owner,
agent or operator to send down all such props when required.
SEC. 19.
Any person willfully neglecting or refusing to comply with the provisions of this act when notified by the mine Penalties.
inspector to comply with such provisions, shall be deemed guilty
of a misdemeanor, and upon conviction thereof shall be punished
by a tine not exceeding five hundred dollars, or imprisonment in
the county jail not exceeding six months, except when different
penalties are herein provided.
SEC. 20.
Chapter 202 of the acts of the eighteenth general AC~ 18th G. A.,
cu. 20'2, reassembly is hereby repealed.
pealed.

17 G. A., Ch. 172.

447.

[This act is repealed by the following:]
INSPECTION OF COAL OIL.

[Twentieth General ABSembly, Chapter 185.]
SECTION

•

1. The governor, by and with the advice and con-

sent of the senate, shall appoin t a suitable person, resident of the Governor wIth
state, who is not interested in manufacturing, dealing in, or coten.ctont of "cjn-t
1"'1
a
appo n
ummatmg
01 s manu f acture d from petro I eum, as "tate
Inspector
van dimg any 1' 1
state inspector of oils, whose term of office shall commence on ofoils.
the first day of April of each even-numbered year, and oontinue
for the term of two years and until his successor is appointed and Term.
qualified, It shall be the duty of such state inspector, by him- DUtytoof!~d
self or his deputies, hereinafter provided for, to examine and ~uJll8.
test the quality of all s\lch oils offered for sale by any manufacturer, vender, or dealer; and if upon such testing' or examination
the oils shall meet the requirements hereinafter specified, he shall
Ii x his brand or device, ".Approved, jlcuh test-degrees " (inserting
the number of degrees), WIth the date, over his official signature,
upon the packag-e, barrel or cask containing the same. And it
shall be lawful for the state inspeotor, or his deputies, to enter May enter'
into or upon the premises of any manufacturer, vender or dealer ~Fn,~n~,rf~~t~
of said oils, and if they shall find or discover any kerosene oil, or ureror dealer.
any other product of petroleum kept for illuminating purposes,
that. has not been inspected and branded according to the provisions of this act, they shall proceed to inspect and brand the
same. It shall be lawful for any manufacturer, vender or dealer
to sell the oil so tested and approved as an illuminator; but. if the
oil or other product of petroleum so tested shall not meet said
requirements, he shall mark in plain letters on said package, barrel or cask, over his official signature, the words, "Rejected for When rejected.
1?luminal'ing purposes; ,1la.sh test-degrees," (inserting the numl-:er of degrees). And it shall be unlawful for the owner thereof Unlawful to
to sell such oil or other product of petroleum for illuminating "If! rejected
purposes. And if any person shall sell or offer for sale any of 0 •
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such rejected oil or other product of petroleum for such purpose,
he shall be deemed guilty of II. misdemeanor, and, upou conviction
Penalty.
thereof, shall be subject to a penalty not exceeding three hundred
dollars.
May appoint
SEC. 2. The state inspector provided for in this act, is authordeputies.
ized to appoint a suitable number of deputies, which deputies arc
.. empowered to perform the duties of inspection, and shall be
liable to the same penalties as the state inspector; provided,
that the state inspector may remove any of said deputies for reaDuty of insonable cause. It shall be the duty of the inspector and his
spector,
deputies to provide themselves at their own expense with the
necessary instruments and apparatus for testing the quality of
said illuminating oils, and when called upon for that purpose to
promptly inspect all oils hereinbefore mentioned, and to reject
for illuminating purposes, all ails which will emit a combustible
vapor at a temperature of one hundred deg-rees standard Fahrenhe it thermometer, closed test, provided the quantity of oil used
in the flash test shall not be less than one-half pint. The (,1
Bnarcl of
tester adopted and recommended by the Iowa state board of
neuttb to
health, shall be used by the inspector and his deputies in all tests
udopt tester.
id
made b
y t iern.
An said b oar d s h a II prepare ru Ies an d regulations as to the manner of inspection in the use of the oil tester.
adopted, which rules and regulations shall be in effect and bindin~ upon the inspector and deputies appointed under this act.
Inspector to
SEC. 3.' The state inspector before he enters upon the dis~~~~ b::~~~ and charge of the duties of his office shall take the oath or allirmatiou
l;
•
provided by law, and file the same in the office of the secretary
of state, and execute a bond to the state of Iowa in a punal sum
not less than twenty thousand dollars with sureties thereto, to be
approved by the secretary of state, who shall justify as provided
by law, and in addition thereto state under oath that they are
not interested, directly or indirectly, in manufacturing, dealing
in or vending any illuminating oils manufactured from petroleum;
such bond to be conditioned for the faithful performance of the
duties imposed upon him by this act, and which shall be for the
use of all persons aggrieved by the acts of said inspector, or his
deputies, and the same shall be filed with the secretary of state.
Fllc.l with see- Every deputy inspector before entering upon the discharge of
r1c)'tllr}t".ofs,tate. his duties, shall take a like oath or affirmation prescribed herein
lCS o .
.
,,"hoe hond to for the state inspector, and execute to the state a bond 111 the
:~l~~~c~f~'il~? penal sum of five thousand dollars with like conditions and for
trlct court.
like purposes, and with sureties thereto who shall justify and
have like qualifications as herein provided for the sureties for
state inspector, and such sureties shall be approved by the clerk
of the district court of the county in which such deputy inspector
resides, and said bond and oath shall be filed in the office of such
clerk and such deputy inspector shall before entering upon the
discharge of hit! duties forward said clerk's oertificate of such
filing to the state inspector and to the secretary of state to be
placed on file.
tnspectton to
SEC. 4.
All inspections herein provided for shall be made
hc made in the within the state of Iowa, and the inspector or deputy inspector
state,
shall be entitled to demand and receive for his services from the

=
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owner or party calling' on him, or for whom he shall perform the
inspectioa, the sum of forty cents for a sing'le barrel, package or
cask; twenty-five cents each when the lot exceeds one but does Fees.
not exceed ten in number; fifteen cents each when the lot exceeds ten but does not exceed twenty in number; ten cents each
when the lot exceeds twenty but does not exceed one hundred
in number, and five cents each for all lots exceeding one hundred barrels; but nothing herein shall preclude the im!pection of
oil in tanks used for transportation on railroads or In storage,
provided, the inspector or deputy so inspecting the same shall
see and know that the identical oil inspected in such tank is Proviso.
placed in the package, barrel or cask upon whieh the brand or
device herein provided for shall be placed and his fees therefor
shall be four dollars for each tank, All fees accruing for inspection shall be a lien upon the oil so inspected.
SEC. 5.
It shall be the duty of the state inspector and every
deputy inspector to keep a true and accurate record of all oils so Record of oil
inspected and branded by him which record shall state the date Inspected,
of inspection, the number of gallons rejected, the number of
gallons approved, the number of gallons inspected, the number
am) kind of barrels, casks or packages, the name of the person
for whom inspected and the amount of money received for such
inspection; and such record shall be open to the inspection of all
persons interested; and every deputy inspector shall return a true
copy of such record at the b~gin!1ing of each month to the state
inspector. It shall be the duty of the state inspector to make
and deliver to the state auditor for the fiscal period ending- the
thirteenthvdav of .June, 1885, and every two vears thereafter, a Rel>Olrt to
.
. I."ror suo h Slate.
auu tor 0 f
report 0 f t hee :inspections
rna d e b y hiimse If an d~]ueputres
period, containing the information and items required in this act
to be made of record, and the same shall be laid before the gen- Report to G. A,
eral assembly.
SEC. G.
If any person or persons, whether manufacturer,
vendee or dealer shall sell or attempt to sell to any person in this Pennlty f,lf
state any illuminating oil, the product of petroleum, whether f~~~!tCd~1 not
manufactured in this state or not, which has not been inspected
as provided in this act, he shall be deemed guilty of a misdemeanor and subject to a penalty iI. allY Bum 1I0t exceeding three
hundred dollars, and if any manufacturer, vendee or dealer in
either or any of said illuminating oils shall falsely brand the For f"l.ely
package, cask or barrel contain ing the same, Illl provided in this ~:~:fl::~: ur
act, or shall refill packages, casks or barrels having the inspector's brand thereon without erasillg such brand, having the oil
inspected and such packages, casks or barrels rebranded, he shall
he guilty of a misdemeanor and shall be subject to a penalty not
exceeding three hundred dollars or be imprisoned in the county
jail not exceeding six months or both in the discretion of the
court,
SEC. 7.
Any person selling or dealing in illuminating oils
produced from petroleum who shall soil or dispose of any empty Emp'Y barrels.
kerosene barrel, cask or package before thoroughly canceling,
removing or effacing the inspection brand on the same, shall be
guilty of a misdemeanor, and 01 conviction thereof, shall pay a
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fine of one dollar for each barrel, cask or package thus sold or
disposed of; and any person who shall knowingly use .any iJluminating oil, the product of petroleum, for illuminating purposE."s
before the same has been approved by the state inspector of
oils, or his deputy, shall be guilty of a misdemeanor, and, on
conviction thereof, shall pay a fine in any sum not exceeding
ten dollars for each offense.
SEC. 8.
No person shall adulterate with paraffine or other suhAdulteration.
stance, for the purpose of sale or for use, any coal or kerosene
oils, to be used for lights, in such a manner as to render them
dangerous to use; nor shall any person knowin~ly sell or offer for
sale, or knowingly use any coal or kerosene 011, or any products
of petroleum for illuminating purposes which by reason of being
adulterated or for any other reason, will emit a combustible
vllpor at a temperature less than one hundred degrees of standard
: Fahrenheit's thermometer, tested as provided in this act; proProviso.
vided, that the gas or vapor from said oils may be used for
illuminating purposes when the oils from which said gas or vapor
is generated are contained in closed reservoirs outside the building illuminated or lighted by said gas. Any person violating the
provisions of this section shall be deemed guilty of a rn isdemeanor, and shall, upon conviction thereof, be punished by imprisonment in the county jail not more than one year, or by fine
Penalty.
not exceeding five hundred dollars, or by both such fine and
- imprisonment in the discretion of the court; provided fu.rther,
Proviso:
that nothing in this act shall he so construed as to prevent the
sale for and use in street lamps of lighter products of petroleum,
such as gasoline, benzine, benzole, naphtha, or)o.prevent the use
of machines or generators constructed on the principle of the
"Davy safety lamp."
Pe.rson.s
SEC. 9.
It shall be the duty of the state inspector, and of any
~~~;~~1~1~ be deputy inspector, who shall know of the violation of any of the
provisions of this act, to prosecute before a court of competent
jurisdiction any person so offending. And in case the state inspector, or any deputy inspector, ba.ving knowledge of the violaP~nl nlty for
tion of any of the provisions of this act, shall neglect to prosecute
fni ure to pros- as require
• d here 'm, h
' '1 ty 0 f a mrs
. d erneauor
ecute,
e is l
ial b e d eeme d ;gUl
and punished accordingly, and-upon conviction, shall be removed
from office.
Oll which will
SEC. 10. N a oil, nor fluid, whether composed wholly or in
i~llite
at:lOO
,je",rees
proh ib- part 0 f petro Ieum, or 1it s. pro d uc t s, or 0 f 0 th er su b s t ances or
!ted lIS treig ht, material, wbich will ignite and burn at a temperature of three
etc,
hundred degrees of the standard Fahrenheit thermometer, open
test, shall be carried as freight, nor shall the same be burned in
any lamp, or vessel, or sta.tionary fixture of any kind, in any
passenger, baggage, mail or express car 011 any railroad, nor 011
any passenger boat moved by steam-power, nor in any street railway car, stage coach, omnibus or other public conveyance in
which passengers are carried, within this state. A violation of
Penalty.
any of the provisions of this section shall 1)0 deemed a misdemeanor, and the offender shall on conviction thereof be fined 110t
less than one hundred dollars, nor more than one thousand dollars,
and shall be liable for all damages resulting therefrom.

I'enfllty for'
ustng oil not
upproved of:
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Sm'. 11. If any inspector or deputy shall falsely brand or
mark any barrel, cask or package, or be p;uilty of any fraud, de- Penalty for
ceit, misconduct or culpable negligence in the discharge of his false branding.
official duties, or shall deal in, or have any pecuniary interest,
directly or indirectly, in any oils or fluids used or sold for illuminating purposes, while holding such office he shall be deemed
g-uilty of a misdemeanor, and upon conviction thereof, shall be
fined not exceeding one hundred dollars, or imprisoned not exceeding thirty clays, and be liable to the party injured for all
damages resulting therefrom.
SEC. 12. It shall be the duty of the governor to remove from
office, and to appoint R competent person in the place of any in- Re.movall'rom
spector who is unfaithful in the duties of his office.
office.
SEC. 13. Any person who shall knowingly or neglig-ently sell,
or CRuse to be sold, any of the oils mentioned in this act, for Penalty for
'
.
Belling
l'11 ummatmg
purposes, except f or t he purposes herei
erem aut hori
orrze d ,low
test.011 bewhich are below the standard and test required in this act, shall
be liable to anyone purchasing said oil, or to any person injured
thereby, for all damages resulting from any explosion of said
oil.
SEC. 14. Within sixty days after the passage of this act, the
state board of health shall make and provide the necessary rules State board of
Ior
the iinspection
. 0 f 1'11 uminating
'
"1
·
an d regu Iations
or the
01
as contem- health
rules. 10 make
plated in this act, and on application, shall furnish the inspector
and his deputies with the same.
SEC. 15. Chapter 172 of the acts of the seventeenth general
assembly and section 3901 of the code are hereby repealed.
Repeal.

l

448.
18 G. A., Ch. 75.

This act does not repeal any of the ecaries of intoxicating liquors formedprovisions oftiUe 1l,ch.6,ofthe Code, icines: State v, Mercer, 58-182; State
except possibly so far as necessary to f). Knowles, 57-669.
allow sales hy the.registered apoth-

cs,

449.

75, § 3.
.
[19 G. A.• eh., 175, § 1, provides that the commissioners of pharmacy shall

18 G. A.

make biennial reports to the governor, on or before the 15th day of Auzust,
preceding the regular aessions of the general assembly: See that act, in
supplement to page 28.]

SEC. 4.
[19 G. A., ch, 137, § I, amends this section by striking out all after the
word "thereof," in the fourth line, and enacting in lieu thereof the following r]
Drl~gg'ists a~d ph~rmac.ists, ~ho were registered without exami- Forfeiture of
uation, fo.rfolt their rog1strat~on when ~hey ~ave voluntarily sold, regts.rauou.
parted WIth, or severed their connection WIth the druo- business
for a period of two years at the place designated in certificate of
registration. Should such party who has thus forfeited his rezistration wish to re-engage in the practice of pharmacy, he is r"'e.
quired to be registered by examination as per section 5. Everv
.
d ph
'
. w h0 d esires
.
.
h'IS profession, shall,
. Rcncwnl
cerregistere
armacist,
to continue
tltienle.
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on or before the 22d. day of March of each year, pay to the commission of pharmacy the sum of one dollar, for which he shall receive a
renewal of his certificate unless his name has been stricken from
Change In 10· the register for violation of law. It shall be the duty of each
cation.
registered pharmacist, before changing his locality as designated
in his certificate of registration, to notify the secretary of the
commission of pharmacy of his new place of business, and for recording the same and certification thereto, the secretary shall be
entitled to receive fifty cents for each certificate. It shall be
Posting cerUlI· the duty of every registered pharmacist to conspicuously post his
eate,
certificate of registration in his place of business.
Any person
continuing in business, who shall fail or neglect to procure his
ann ual renewal of registration, or who shall change his place of
business without complying with this section, or who shall fail to
conspicuously post his certificate of registration in his place of
business, shall for each such offense be liable to a. fine of ten dollars for each calendar month during which he is so delinquent.

450.
SEC.

Ponalty,
FbH'. pnld 10
nudltor Of81&IO

Expen..cs ot
eomm.astou,

8.

[Section 1 of the bill referred 10 in supplement to page 442 nnder §§ 1527
and 1529, amends this section by striking out all after the word" provided," in the fifth line, and insertina in lieu thereof, the followingr]
That 1111 the provisions of chapter six, title eleven, of the code
of 1873, and of any laws that may be hereafter made, amendatory
or in addition thereto, regulating the sale of intoxicating liquors
for mechanical, culinary, medicinal or sacramental purposes, ehall
be applicable to persons selling liquors under this act, or the act
to which this is amendatory: Provided, .fttrtl~er, that any registered pharmacist, who shall be convicted of any violation of said
chapter six, title eleven. of the code, or of chapter seventy-five
of the laws of the eighteenth gep-eral assembly, or any law hereafter marle amendatory thereto, shall have his name stricken from
the register hy the commissioners of pharmacy.
[There may be some doubt. as to whether tlns hill became a law, For particulars ns to its return by the ~overnor tn the office of the secretary of state,
etc., see notes iu.supplement to page 424.J
~EC. 10.
[19 G. A., eh. 137, § 2, amends this section by striking out all after lhe
word" paid," in the sixth line, and enacting in lieu thereof the following; 1
to the treasurer of the commission of pharmacy, whereupon the
Becretar1 of said commission shall issue such license for one
year.
ny person violating' t.his section shall be deemed guilty
of a misdemeanor, and shall, upon conviction, pay a fino of not
less than twenty-five dollars; all moneys received for licenses to
be reported to the auditor of state. The sum of one thousand
dollars per year, or as much thereof 8S may be necessary, is hereby appropriated out of the moneys so received for licenses, for
the expense's of said commission, all exceeding said amount to be
paid into the state treasury.
SEC.

11.

[HI G. A.• ch. 117, § 3, amends this section by nrlding at the cn,llh31'OOr
th\l following worJI, "nol' mol" Olein tUII) lWlltZ/'sa dollay,,"1
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SEC. 12.
[19 G. A., ch.; IHi, § 4, amends this section by adding at the end thereof
the following words: .• mumifactured ill the s.ate, ,"I,en I'ame ur, 80ld alld
di8t"ibuted bll afl~nt8 from an eetabliehed. plac« of bU8ine88."J
PRACTICE OF DENTISTRY.

[Nineteent.h General Assembly, Chapter 38.]
1. It shall be unlawful for any person who is not at
the time of the passage of this act, engaged ill the practice of den- Dentl.t must
.
.
.
I
.
I
I
h.. ve Hcense or
tlstry
10 this state to commence sue 1 practice un ess sue 1 person diploma.
shall have received a license from the board of examiners, or
-sorne member thereof as hereinafter provided, or a diploma from
the faculty of some reputable dental college duly authorized by
the laws of this state, or by some other of the United States, or
by the laws of some foreign country in which oollege or ('01·
leges there was; at the time of the issue of such diploma, annually delivered a. full course of lectures and instructions in dental
surgery.
SEC. 2. A hoard of examiners is hereby created whose duty it
shall be to carry out the purposes and ell force the provisions of B01ud of examthis act. The members of said board shall be appointed by the In"r~
governor, and shall consiet of five practicing dentists, who shall
have been engaged in the continuous practice of dentistry in
the state for five years or over, at the time of, or prior to, the
passage of this act. The term for which the members of said
board shall hold their office shall be fi ve years, except that the
members of the board first to be appointed under this act shall
hold their offices for the term of one, two, three, four and five years
respectively, and until their 8UCCC!\1l0rS shall be duly appointed.
In case of vacancy occurring in said board, such vacancy shall
be filled by the governor.
.
SEC. 3. Said board shall choose one
its members president,
and one the secretary thereof; and It shall meet at least once in Orgnnl1.ntlo:l
each year, and as much oftener, an d at euch times and places, as ~~l:o'::~J.tlll:lj
it may deem necessary. A majority of said board shall at all
times constitute a quorum, and the proceedings thereof shall at
all reasonable ti mee he opell to public inspection.
SE(\ 4. It shall be the duty of every person who is engaged
in the practice of dentistry in this state, within aix months from Regl.qtrr of
the date of the taking effect of thie act, to cause his or her name practltlonel'l.
and residence, or place of buaines-, to be registered with the said
board of examiners, who shall keep II bonk for that purpose;
and every person, who IIhall so rc~ister with said board as a
practitioner of dentistry, may continuo to practice the same as
such without incurring ony at' the liabilities or penalties of this
act.
Slw.5. No person whoso name is not registered on the books
Cl! sald board as a regular practitioner of dentistry, within the lim- PeT!lOn~
'r1
its prescribed in the preceding section, ehall be permitted to b~g~~;;;'I'n~~I~~
practice dentistry in thill IltMo until such person ehall have been
duly examined by said board, and regularly licensed in accordance with the provisions of thi. act.
•
8
SECTION.

or

114

SUPPLEMENT.

SEC. 6.
Any and all persons, who shall so desire, may appear
before said board at any of its regular meetings, ami Le examined
with reference to their knowledge and skill in dental surgery,
and if such person shall be found, after having been 80 examined,
to possess the requisite qualifications, said board shall issue a license to such person to practice dentistry in accordance with the
provisions of this act. But said hoard shall at all times issue a
license to any regular graduate of any reputable dental college,
without examination, upon the payment by such graduate to the
said board, of a fee of one dollar. All licenses issued by said
board shall be signed by the members thereof and be attested by
its president and secretary; and such license shall be primafacie
evidence of the right of the holder to practice dentistry in the
state of Iowa.
SEC. 7.
Any member of said board shall issue a temporary liTemPOmry 11 cerise to any applicant upon the presentation by such applicant
CCIl"e.
of the evidence of the necessary qualifications to practice dentistry; and such temporary license shall remain in force until the
next regular meeting of said board occurring after the date of
such temporary license and no longer.
Penal'y,
SEC. 8.
Any person who shall violate any of the provisions of
this act shall b~ liable to prosecution, before any court of competent jurisdiction, upo~ information, and upon conviction shall be
fined not less than twenty-five dollars, nor more than fifty dollars,
.
for each and every offense.
Feel! : CompenSEC. 9.
In order to provide the means for carrying out and
sauou,
maintaining the provisions of this act, the said board of examiners
may charge each person applying to or appearing before them
for examination for license to practice dentistry a fee of two
dollars; and out of the funds coming into the possession of the
board from the fees so charged, the members of said board may
receive as compensation the sum of five dollars for each day
actually engaged in the duties of their office. And no part of the
salary or other cxpen'les of the board shall ever be paid out of
the state treasury. All moneys received in excess of said per diem
allowance shall be held by the secretary of said board as a special
fund for meeting the expenses of said board, he giving such bond
as the board shall from time to time direct. The said board shall
Report.
., make an annual report of its proceeding'S to the gover::nor, by the
fiiteenth of November of each year, together with an account of
all moneys received and disbursed by them pursuant to this act.
Registry omSEC. 10.
Any person who shall be licensed by said board to
ceuses,
practice dentistry, shall cause his or her license to be registered
with the county clerk of any county, or counties, in which such
person may desire to engage in the practice of dentistry; and the
county clerks of the several counties in this state shall charge for
registering such license a fee of twenty-five cents for each regisPenalty.
"!. tration.
Any failure, neglect, or refusal on. the part of any person holding such license to register the same with the county
clerk, as above directed, for a period of six months, shall work a
forfeiture of the license; and no license, when once forfeited, shall
be restored, except upon the payment to the said board of exam-

Exnmtnation

and Ifcense,
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iners of the sum of twenty-five dollars, as a penalty for such neglect, failure, or refusal.
SEC. 11. Nothing in this act shall be construed to prevent per- Extracting
sons from extracting teeth.
teeth.

18 G. A., Ch. 151, § 3.

452..

[19 G. A., ch, 140, amends this section by adding thereto the following:]

For which service the clerk skall receive, in addition to the com- Compensation
pensation already allowed him by law, the sum of ten cents for or clerks.,
each birth, marriage, or death so recorded by him, and the further sum of ten cents for each one hundred words of written
matter contained in said report, the same to be paid out of the
county fund.
SEC.

5.

This statute, so far as it authorizes
the board of health to require a physician to report information as to
births and deaths, is not unconstitutional, Its objects are within the

18 G. A., Ch. 151, § 10.

authority of the state, and may be
attained in the exercise of its police
power: Robinson fl. Hamilton, 60-

134-

453.

f20 G. A., ch. 173, amends this section by striking out the word" quarter1y" in the eilfhth line of said section and inserting in lieu thereof the
word" monthly. ']
SEC.

11.

[19 G. A., ch. 175, § 1. provides that the report be made biennially to the
governor. on or before the 15th day of August preceding the regular session
of the general assembly: See that act, in supplement to page 28.]
SEC.

12.

[20 G. A., ch. 173. amends this section br, inserting after the word

.. paid," in the sixth line, the word" monthly. ']

455.
SEC. 21.

The board of health may, under
this section, provide, a. temporary
building to which infected persons
may be removed for isolation, and
the couuty will be liable for the expenses thereof in case of the inability
. of the infected person or persons to
, pay such charge. Whether the infected persons would be liable for
such expenses in any event, doubted:
Staples 1'. Plynwuth Co., 17 N. W.
Rep .• 569.
The sick person is properly chargeable with all the expenses which may
be incurred under this and the following section, as including expenses
of removal, if that is adopted, or isolation, if that is adopted; and, in
the latter case, the expense of food

furnished to the entire family during
the period of isolation may. be included; also. the supplying of clothing in place of clothing worn by the
family which is burned. For all such
expenses which the sick person or
those liable for his support are unable to pay. the county IS ultimately
liable: City of Clilltoll P. Courdy of
Clinton, 61-20.5.
It is the imperative duty of the local board of health to provide for a
sick person, regardless of his settlement-as where the person is a foreigner, not yet having acquired a
settlement. The sick or afflicted. person must in such case be deemed to
belong to the county where the relief
becomes necessary: Ibid,

11~
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SEC. 1583.
[19 G. A., ch, 175, § I, provides that the biennial reports be made to the
governor on or before the 1.5th day of August preceding each regular session
of the general assembly: See tha.t act, in supplement to page 28.]
STATE EDUCATIOXAJ. BOARD OF EXAMINERS.

[Nineteenth General Assembly, Chapter 167.]
SECTION 1. The superintendent. of public instruction, the presi~~
.
- d ent of the state university, the principal
of the state normal
school, and two persons, to be appointed by the executive council,
one of whom shall be a woman, for terms of four years: Provided,
that of the two first appointed, one shall be for two years: and
provided further, that no one shall be his own successor in said
appointments: arc hereby constituted a state board of examiners,
with the superintendent of public instruction as, ex-officio, its
president.
Publie cxrmtSEC. 2. The board shall meet at such times and places as its
nuuon,
president shall direct for transaction of business, and shall
hold annually at least two public examinations of teachers at
each of which examinations one mem ber of the board shallJ;lreside,
assisted by such well qualified teachers, not to exceed two III number, as the board of examiners may elect. Said board may adopt
such rules, 110t inconsistent herewith and with the statutes of
Iowa, as they may deem proper; and said board shall keep 1\ full
record of their proceedings, and 8 complete register of all per·
sons to whom certificates and diplomas are issued.
glale ccrtift·
SEC. 3. Said board shall have power to issue state certificates
:~~,;~.'\Illi dlplo- and state diplomas to such teachers as are found, upon examination, to possess good moral character, thorough scholarship, clear
and comprehensive knowledge of didactics, and successful experience in teaching.
.
.
~~;~::;i:l~i[g~.
SEC. 4. Candidates for state certificates shall he examined
. upon the following branchest orthography, reading, writing,
arithmetic, geography, Eng-lishgrammar, book-keeping, physiology, history of the United States, algebra, botany, natural philosophy, drawing, civil government., constitution and laws of Iowa,
and didactics; and candidates for state diplomas shall pass examination upon all branches required by candidates for state certificates and in addition thereto in geometry, trigonometry,
chemistry, zoology, geology, astronomy, political economy,
rhetoric, English literature and general history, and such other
branches as the board of examiners may require.
How !ol1lf valSEC. 5. A state certificate shall authorize the person to whom
III ; revocaUon,. . •
' any pu I)I'1C sc I100 I 0 f t Iie state for t he term
It 18 Issue d to teac h In
of five years from the date of its issue, and a state diploma shall
be valid for the life of the person to whom it is issued: Provided,
that any state certificate, and any state diploma, may be revoked
by the board of examiners for any cause of disqualification, on
well-founded complaint entered by any county supcrintendont of
achools,
Fcc,
SEC. 6. Tho fee ror each state certificate shall he three dollars,

Who constitute

>
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and for each state diploma five dollars, which fee shall be paid
before examination to such person as the board of examiners may
designate from their own number, and the same shall be paid into
the state treasury, when so collected: Pronided, that if said applicant shall fail in said examination, one-half of the fee shall be
returned.
SEC. 7.
Every holder of a state certificate, or of a state
diploma shall have the same registered by the county superin tend- Regtstration.
ent of schools of the county in which he wishes to teach, before
entering upon his work, and each county superintendent of
schools is required to include in his annual report to the superintendent of public instruction a full account of the registration of
state certificates and diplomas.
SEC. 8.
Each member of the state education board of examiners, and each person appointed by said board to assist in Compensation
..
. two 0 f t hiIS act, of
members of
con ducti
ucting examinations
as proviid e d for
ror iIn section
board.
shall be entitled to receive for the time actually employed in such
service his necessary expenses: And prooidedfurther, that each
member of said board, not a salaried officer, shall, in addition to
his necessary expenses, receive the sum of three dollars per
day he or she is actually employed in said examination, which
amounts shall be certified by the superintendent of public instruction; and the auditor of state is hereby authorized to audit and
draw his warrant for the same upon the treasurer of state: Pro»ided, the aggregate amount for anyone year shall not exceed
three hundred dollars.
SEC. 9.
The board of examiners shall keep a detailed and accurate account of all moneys received and expended by them, A"eonnlr of
which, with a list of the names of persons receiving certificates and ill,I1C)"S.
diplomas, shall be published by the superintendent of public instruction in his annual report.

4.64.
1601.
[19 G. A., ch, 175, § I, seems to provide tha.tthe biennial reports be made
to the governor on or b 'fore the Vlth of AUl{ust preceding the regular session of the general assembly: See that act, in supplement to page 28.]
SEC.

1603.
[Twentieth General Assembly, Chapter 115.]
SECTIO~ 1.
There is hereby appropriated out of any money
in the state treasury not otherwise appropriated, for the support ~~,O'l()nnllllnlly.
of the state uni versity in the several departments and chairs, and approprluted,
in aid of the income fund and for the developmcnt of the institution, the sum of eight thousand dollars annually.

AFTER SEC.

465.
17 G. A., Ch. 45.
[19 G. A., ch. 175, § I, provides for a biennial report to the ,,"ovemor on or
before the 15th of August preceding each regular session of the general
assembly. See that act, in supplement to page ~.]
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1604.

[20 G. A., ch. 76,§ I, amends this section by striking out all that portion
thereof after the word .. board" in the eleventh line and adding in lieu
thereof the following: .. of trustees consisting of one person from each congressional district of the state. But the present board of trustees shall COl/tinlle as members of the boal'd of trusters from their several congressional
districts ulltil their terms of office e.rpire, "1
SEC.

1605.

r20 G. A" ch, 76, § e, repeals this section and enacts in lieu thereof the
following:]
SEC. 1605.
That of the members of said hoard representing
the different congressional districts there shall be elected by this
general assembly one to serve two years, four to serve four
years, and three to serve six years from tho first day of May,
A. D. 1884, and as the term of office of the members of the board
expire, the general assembly shall elect their successors whose
BOArd of trus- term of office shall be six years.
The board of trustees shall fill
t ees to till vaall vacancies occurring'therein, except when the legislature is in
canelos,
session, and the persons so appointed shall hold their office until
the next session of the general assembly after such appointment:
Persons not
but neither the president nor IIny other officer or employe of the
eligible.
college and farm, nor any member of the general assembly, shall
be eligible as trustees,

Election and
term of truslees.•

468.
AFTER SEC,

615.

SALE OR LEASE OF AGRICULTURA.L COI.LEGE LANDS.

[Twentieth General Assembly, Chapter 72.]

1. The trustees of the Iowa state agricultural colTnt.tel'll· ~- lege and farm are hereby authorized to sell the lands granted to
nuthorlzed to testate
h
b y an act a f congress eutrt
. Ie d " A n A ct d onatsell.
0fI
owa
ing public lands to the several states and territories which may
provide colleg-es for the benefit of agriculture and mechanic
arts," approved July 2d, HW~. Such sale shall be for cash, or
How sold.
upon a partial credit not exceeding ten years, at such appraised
Defcrred pay- value all shall be fixed by said trustees.
All deferred payments
rneut,
shall draw interest at the rate of eight per cent per annum, payable annually in advance.
.
Upon a failure to pay the annual interest or principal within
[n~~~~~ f:;r ~y sixty days after it becomes due and within sixty days after notice
clays a forfeit· thereof in writing by mail or otherwise from the trustees or land
ure,
agent of said college to the holder of the lease shall have been
p;iven, the purchaser shall forfeit all claim to said land and the
. improvements made thereon and all sums paid on said contract,
Trustees may unless in the opinion of the trustees an extension should be 11.1extcud time.
lowed.
SEC. 2.
Said trustees are also authorized to lease the said
Trustees filLy
Ieuse for ten
lands for a term not exceeding ten years at an annual rent equal
years 'u 8 per to eight per cent per annum upon the appraised value of the
et:nt.
Lessee mny
tract, payable annually in advance, and the said lessee, his heirs
purchase,
or assigns, shall have the privilege of purchasing said tract of
land at the expiration of the lease at the appraised value stated
SECTION
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in the lease. The lessee failinz to pay the annual interest upon Lease forfeited
. Ilin
. sixty
.
d ays a f'"ter t h } same be comes d ue an d ment
for non-paySalid Iease wit
of Iuwithin sixty days after notice thereof in writing by mail or other- terest,
wise from the trustees or land agent of said college to the holders
of the lease shall have heen given, shall forfeit his lease together
with the interest paid thereon and improvements made on said
lands.
SEC. 3.
The said trustees are authorized at their option to
cause to be revived [reviewed] the purchase price of the land so Trustees m~y
sold or leased, or which has been heretofore sold or leased before ~:~~l~r:~c
the same becomes due, upon such terms and conditions of pay- viewed.
ment as said trustees may deem for the best interest of the institution.
Said trustees may also renew leases as they expire, and when
so renewed the leasehold estate shall be subject to taxation as May review
in chapter one hundred and sixty-nine of the acts of the ~C8>leI'~'t t 'n _
Provided
.
h generaI assem bl y entit
. 1e d ," A n A ct to prOVIid efor
r
eu 'Jec a ~X
nmeteent
tax- auou,
ation of leasehold estates in Agricultural College Lands," approved March 25th, 1882.
SEC. 4.
Leases heretofore issued by said trustees under the
authority of former acts of the g-eneral assembly of this state and Alllca.-c.
all renewals of such leases shall be deemed assignable and all asslgnable.
transfers of such leases or renewals heretofore made shall be
valid, and the owner, whether holding one or more than one such Tr,ansfers hereh
.
totore, made
lease or renewaI, W 0 has made the aunua I payments therein re- valid.
quired, shall be eutitled to all the benefits of such contract or contracts, and shall have the privilege of purchasing the tract or
tracts of land so held by him as provided in the lease, and upon
payment of the purchase money shall be entitled to a patent for
the land described in said lease or leases.
SEC. 5.
The said trustees are hereby authorized in like man- Lan<~s
ner to sell or lease the lands belonging to the said Iowa ~~~~~r.;,.~by
agricultural college acquired by purchase with accumulated subject to
interest fund.
:'liU;n~~n.
SEC. 6.
Whenever a sale shall be made of any of said lands as
hereinbefore provided, the president of the said agricbltural col- President and
.
I
h
.
.
secretary to
Iege sh a 11 Issue
to t ie pure aser a certifioate, countersigned by Issue certificate
the secretary of said board, stating the fact of purchase, the name to purchaser.
of the purchaser, description of land and the appraised value
thereof. Upon payment of such purchase price to the treasurer
of state the purchaser or his assigns shall be entitled to a patent
or patents for such tract or tracts of land. And upon presentation of such certificate to the secretary of' state with the receipt Amount to be
paid the of
o f t he treasurer 0 f state S howi
oWlIlg full payment of the purchase treasurer
money and stating the amount thereof, said secretary of state state,
shall issue to the purchaser or to his assignee a patent or patents SpcrelRry of
for the tract or tracts of land therein described, which patents :iinl~ issue
shall be signed by the governor and secretary of state, as other
•
patents or deeds for lands conveyed by the state, and shall vest in Tille to vest In
the purchaser all the rig-ht, title and interest of the state and of purchaser.
said college in and to the lands therein described.
SEC. 7.
The principal of all moneys collected under the provisions of this act, shall be paid to and held by the treasurer of
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Principal to be state, and shall be drawn out for the purpose of investment on
~~~~ ~ls't;."r:: the order of the board of trustees, only when ~equired to complete.
How drawn
a loan. The interest collected shall be paid to the treasurer of
out.
the college upon the order of the board of trustees.
Chapter 71
SEC. 8. Chapter seventy-one of the acts of the fifteenth gen15th G. A.
eral assembly entitled, ,. An Act to regulate the leasing of the
rcpealeJ.
lands belonging to the Iowa State Agricultural College," approved Mar~h 19th, 1874, and all acts and parts of acts conflicting with the provisons of this act are hereby repealed.

469.
SEC. 1617.
[This section is evidently superseded by the followingr]
[Twentieth General Assembly, Chapter 193.]

SECTION 1.

The board of trustees of the Iowa state agriC'ult-

~~.rf.Fv:;::~nt ural college and farm, are hereby charged and intrusted with
:ro~:~:U~ln~niuudth? management.

and investment of the endowrncn t fund of
trus- said college, derived from the sale of the lands gran ted to
tees.
the state of Iowa by an act of congress eutitled, "An Act
donating publio lands to the several states and torritories which
may provide colleg-es for the benefit of agriculture and mechanic
arts," approved .July 2r1, 1862. Such investment may he in the
stocks of the United States, or of the states, or some other safe
stocks yielding not less than five per centum of the par value of
said stocks, as provided by act of congress granting said lands.
Approvedby
Before the purchase of any such stocks shall be made the proexecutive
posed investment shall be submitted to and approved by the
council,
state executive oouncil.
SEC. 2. Said board of trustees are also authorized to loan said
Funds: how
loaned.
fund upon approved real estate security in accordance with the
following rules and regulations:
FIRST. Each loan shall be for a term not exceeding ten years,
First.
at a rate of interest to be fixed by said board not exceeding ten
per centum.. and not less than six per cent pcr annum, payable
annuallv,
.
SECOND. Each loan shall be secured by a mortgage paraSecond.
mount to all other liens upon improved farm lands in the state of
Iowa, and shall not exceed forty pcr cent of the cash value of the
mortgaged premises, exclusive of buildings.
THIRD. Principal and interest shall be payable to the order of
Third.
said board at the office of the state treasurer at Des Moines,
Iowa, and the notes and mortgages shall provide for the payment,
by the borrower, of all expenses, attorneys' fees and costs, which
shall be incurred in collecting tho principal and interest of such
108ns, or any part thereof, by reason of the default of such borrower.
FOURTH.
A register containing a complete abstract of such
Fourth.
loan, and showing its actual condition shall be kept by tho secretary of said board, and shall be at all ti Illes open to inspection.
The attorney general, undcr the direction of the executive
council, shall prepare all blanks, forms and instructions nccessary to carry into effect tho provisions of this section, and to

vested lu
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keep the funds loaned as herein provided secure and unimpaired.
SEC. 3. For the purpose of carrying into effect the pro- Tmstces anvisions of this act the said trustees are authorized to appoint a thortzed to "1'.
'.
I"
d
.
I
.
potnt a nnuufinancial agent to receive app ications an negotiate oal\s III ae- eial agent.
cordance with the conditions herein contained. The trustees
shall require any agent appointed under this act, before entering
upon the discharge of his duties, to give bond with approved To give bond.
sureties in a penal sum to be determined by said board of trustees, which shall be at least double the amount of funds liable to
come into his hands at any time, and shall be for the use and
bene6t of said Iowa state agricultural college and farm, and
actions for breach of the conditions hereof may be brought in the
name of said board of trustees. The appointment of such agent, Appro,:al by
and tbe bond given by him, shall be subject to approval by the ~~~~li~e
state executive council.
Such agent shall hold his office during
the pleasure of the board of trustees.
SEC. 4. The secretary of the board of trustees shall semi-annually repurt to the executive council, and to the board of trus- Duty of the
tees at every meeting, all loans made under this act, giving II. secretary.
description of the security taken and the value thereof, the name
of the borrower, length of time, and amount 'of loan and rate of
interest.
SEC. 5. Foreclosure of mortgages taken under this act may be ForeelOllU'C of
made in the name of the board of trustees of the Iowa state agri- mortgages.
cultural college and farm, aud in case of sale on execution under
such foreclosure the mortgaged premises may be bid off in the
name of the state of Iowa, and if deed therefor be made, said
premises shall be held by the state in trust for the benefit of said
agricultural college. Such land shall be subject to lease or sale
the same as other land belonging to the college.
SEC. 6. The agent provided for by section three of this act
shall receive compensation to be fixe I by said board of trustees Compensation
at a rate not exceeding the sum of two thousand dollars I er IUl- of agent,
nurn, and all necessary expenses while necessarily away from his
office, in the discharge of his official duties, to be p\id as other
officers, out of the treasury of the state.
SEC. 7. Moneys collected from delinquents shall be paid at lIIo dncy to be
.
h
. . 1 0 f t Iie f un d s Im II be pili
intoand
srate
once II1tO
testate
treasury. Th e prlllClpa
treasury
kept by the treasurer of state and shall be drawn out for the pur- b~l~rc~f~~r~~IJ~f
pose of investment as hereinbefore provided upon the order sLate.
of the board of trustees subject to such restrictions as may be How drawn
imposed by the attorney general and the state executive council. out.
Tho treasurer of state shall make mon thly reports to tbe secre- MonthflY rc
·
. . I urer.
port 0 treustary 0 f t h0 b oar d 0 f trustees s I rowing
a 11 payments 0 f pnnclpa
and interest and shall remit to the treasurer of the college all illterest then in his hands, as shown by such reports.
Sxc, 8. All acts and parts of acts conflicting with the provis- Repealfng
ions of this act. are hereby repealed.
Clause.
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TAXATION OF LEAsEHOLD ESTATES IY
LANDS.

AGRICULTURAL

COLLEGE

[Nineteenth General A88embly, Chapter 169:]
SXCTI<lN 1. In all cases where leases of lands executed by the
Taxable &8 rral trustees of the agricultural college have been, or shall hereafter
r,~~:~t be, renewed ten years after the date of the original lease has exandsale. _ pirsd, the interest in such lands of the lessee, his heirs, or assigns
shall be subject to assessment and taxation as real property. The
value of such interest shall be ascertained by deducting from the
value of such lands and the improvements thereon the amount
required to be paid b;9' the terms of the lease to acquire the title
thereto. Such leasehold interest shall be assessed, taxed, and
sold for delinquent taxes, and redemption from such sale be made
or tax deed be issued, in all respects like other real estate,
save as herein otherwise provided, with the same rights, liabilities,
and effect, and the treasurer's tax deed shall operate as a full and
complete assignment of said leasehold interest to the grantee
named in such deed.
Payments after
SEC. 2. At any time after such leasehoid interest shall have
"r le ; redemp- been sold for delinquent taxes the holder of the certificate of purL 011.
chase may pay any interest or principal due by the terms of the
lease, or do any other act necessary to prevent a forfeiture of
such lease by the terms thereof, and the proper voucher for such
payment shall be filed with the auditor of the county where the
land is situated. No redemption from a sale of such land shall
be allowed until theamounts paid by the holder of the certificate
of sale by virtue of this act, together with interest thereon at
eight per cent. per annum from the dates of payment shall be
paid to the auditor, with all other amounts required by law to
complete such redemption, to be by him paid to the holder of such certificate, and the certificate of redemption shall show the
amounts paid by the party redeeming on account of such lease.
Purcbase.
SEC. 3. Where any leasehold interest has been sold for delinquent taxes and a treasurer's deed issued thereon, the grantee
in such deed named, his heirs or assigns, shall be entitled to purchase the land conveyed by such deed at the price and on the
terms specified in the lease therefor then in force, and to receive
a patent therefor. In case such lease shall expire before the
holder of the certificate of sale shall be entitled to a treasurer's
deed, such holder may pay the amount required by the terms of
such lease to acquire the title in fee to said land. and receive a
conveyance of the same, and after such conveyance is made, no
redemption from the tax sale of the land thereby conveyed shall
be allowed.
Certlflcate or
SEC. 4. The right of the tax sale purchaser or his assigns to
dj~d.°r!.aX .'; pay any amount due by virtue of any lease shall be evidenced by
a copy of the certificate of sale or treasurer's deed, as the case
may be, duly certified by the officer, or officers, executing the
same, and in case no tax deed has been issued the auditor of the
proper county shall further certify that redemption from the tax
sale has not been made. Such copy and certificate shall be filed
with the secretary of the board of trustees and become a part of
the records of his office.
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SEC. 5. The board of trustees shall cause to be certified to ~ d
Ify
the auditor of each county in which leased college lands are sit- to C~U~~yC:;~
uated , on or before the first day of Aprif, A.
D.
188~
li818 ofto
, and on or dltor's
lands subject
before the fifth day of January of each year thereafter, a list of taxatlon,
such lands held under renewed leases, together with the name of
each lessee thereof, the date and terms of each lease, the amounts
to be paid thereunder, and the dates when Stich amounts will become due. Each auditor of a county in which such lands are
situated shall deliver to the assessor of each township, which con_tain any of said lands, on or before the firdt day of April, A. D.
1882, and on or before the fifteenth day of January for each year
thereafter, a list of such land situated in such township, together
with a statement showing the lessee of each tract and the amounts
to be paid by virtue of the lease thereon, and the dates, of
payment,
SEC. 6.
Nothing in this act shall he so construed as to authorize the taxation of any leasehold interest under and by virtue Act tBkcscfTcct
of this act, for any year prior to 1882.
SEC. 7.
All acts and parts of acts, so far as they conflict with clause.
Repealing,
this act, are hereby repealed.
,

470.
162l.
[20 G. A., eh. 27, repeals this section and enacts in lieu of it the following:]
• SEC. 1621.
There shall be adopted and taught at the state
agricultural college a broad, liberal and practical course of study in COU:llC of study
which the leading branches of learning shall relate to agriculture and the mechanic arts, and which shall also embrace such
other branches of learning RS will most practically and liberally
educate the agricul tural and industrial classes in the several pursuits and professions of life inoluding military tactics.
[Sec. 2 of the same act repeals "all acts and parts of acts inconsistent
with this act."]
SEC.

471.
1632.
[19 G. A., ch, 175, § 1, provides that the biennial reports shall be made to
the governor on or before the 15th day of August preceding the regular
session of the geneml aeeembly: See that act, In supplement to page 28.J
SEC.

475.
INSTITUTION FOR FEEBLE-MINDED CIIII.DREN.

[Nineteenth General Assemply, Chapter 40.]
1. Chapter 152 of the sixteenth general assembly, and 16 G. A. Ch. 1;'2
chapter 164 of the eighteenth general assembly, are hereby re- Hod 18. G. A.
Ch. 1&1 repeal" enacte d'til I'teu t h ereo f :
pea Ie d , an d the o
f IIowing
ed.
SEC. 2.
The institution located at Glenwood, in Mills county,
and heretofore known as the Asylum for Feeble-Minden Chil- Chan'!l'of
dren, shall by this act be termed the Institution for Feeble- ~~~;~~I~~~~rd
Minded Children. Said institution shall be under the manageSECTION
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ment of a board of trustees, consisting- of three persons, two of
whom shall constitute II. quorum for the transaction of business.
Said trustees shall be elected by the g'eneral assembly, one of
whom shall be elected for two years, one for four years, and one for
six years; and at least one of them shall be a resident of Mills
county, and each general assembly shall hereafter elect one trustee for six years.
SEC. 3. The purposes of this institution are to train, instruct,
OhJccts of Institution.
support and care for feeble-minded children.
SEC. 4. The board of trustees shall appoint a superintendent,
~Ilncrlntend
cut,
whose duty it shall be, under the direction of the board, to superintend the care, management, training and instruction of the
wards of the institution, and the manag-ement of its finances.
He shall !live a bond to the state of Iowa, in such a sum as the
board shaH require, to be approved by the board, conditioned for
the faithful performance of his duties. He shall make quarterly
settlements with the treasurer of the board.
SEC. 5. The board of trustees shall have the general supervisPowct'8o.nd
duties of trustees ; oniCCt"'R; ion of the institution and all its affairs, and shall adopt such rules
eompensealon, and regulutions for the management of the same as will carry
into effect the provisions ami purpos 'S of this act. The trustees
shall elect one of their number president; and they shall elect a
secretary and treasurer, who mayor may not be mem bers of the
board. The treasurer shall give bonds, as the board may require,
conditioned for the faithful llccounting of all mOTlPys that come
into his hands. The secretary and treasurer, if not a mem bel' of
the board, shall receive three dollars pCI' day for the ti me he is
actually employed during the sessions of tho board, or under their
direction, Said board shall meet at the institution on the first
Wednesday in October of each year, and e\"ery three months thereafter, and at such other times as two of their number may decide. The full compensation of the members of the board shall
be four dollars per day for time actually employed, and mileage, such as is allowed by law to members of the general assembly.
wno entttted to SEC. 6. Every child and youth residing in the state, between
udurl•• ion.
the ages of five and eighteen years, who, by reason of deficient intellect, is rendered unable to acquire an education in the common
schools, shall be entitled to receive the physical and mental training and care of this institution at the expense of the state; and it
C'nnnlY!lupcr- ~hall be the duty of the county superi~tendentofcomn~on.~ch<;>ols
inteudeut tore- UI each county to report to the superintendent of the institution,
IXJrL·
on the first day of October of each year, the name, age, and postoffice address of eVt'ry person in his county between the ages of
five and twenty-one, who by reason of feeble mental and physical
condition is deprived of a reasonable degree of benefit from the
common schools. He shall also state in said report whether or
not such person has ever attended school, and how long, if at all;
and he shall also give the post-office address of the parent, guardian, or nearest friend of such persoll.
.
~'clho<l of ad·
Sse, 7. There shall be received into the institution feeblemtsston,
minded children between the ages of five and eighteen ,Years,
whose admission shall be applied for as follows:
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First. By the father and mother, or either ofthem, if the other
be adjudged insane.
Second. By the g"uardian duly appointed.
Third. In all other cases, by the board of supervisors of the
county in which the child resides. It shall be the duty of such
hoard of supervisors to make such application for any such child
that has no living sane parent or guardian in the state, unless
such child is comfortably provided for already.
SEC. 8.
The forms for applications for admission into the institution shall be sueh as the trustees shall prescribe, and each ap- Application:
plication shall be accompanied by answers to such interrogatories
as the trustees shall require propounded.
SEC. 9.
For the support of said institution there is hereby appropriated, out of any money in the treasury not otherwise appro- ~~raIT~;.appro
priated, the sum of ten dollars per month for each inmate therein
supported by the state, counting the actual time such person is
an inmate and supported by the institution; and upon presentation
to the auditor of state of a sworn statement of the average number of inmates supported in the institution by the state, for the
preceding month, the auditor of state shall draw his warrant upon
the treasurer of the state for such sum. For the ordinary expenses of the institution, including furniture, books, school apparatus, and compensation of officers and touchers, there is hereby appropriated the sum of eleven thousand dollars annually, or
so much thereof as may he ncccssary, which may be drawn
quarterly upon the order of the trustees.
SEC. 10.
When the pupils of the institution are not otherwise
provided with clothing', the same shall be furnished by the super- ~~~i~);,t~~~J"
intendent, who shall make out an account of the cost thereof, ill clothing.
each separate case, together with the cost of transmissiou of the
pupil, when the latter is not otherwise provided for; and said account shall be made against the parent or guardian, if thero be
such, or otherwise against the inmate; and when said account shall
have been certified to by the superintendent, it shall be presumed
to be correct in all courts, and shall be transmitted by mail to the
county auditor of the county from which said pupil was sont to
the institution. The said auditor shall then proceed at once to
collect the Slime, boY suit, if necessary, in the name of the county,
and pay the same Into state treasury. The superintendent shall,
at the same time, transmit a duplicate of the same account to the
auditor of state, who shall credit the same to the account of the
institution, and charge it to the proper county: Provided, [if] it
shall appear by the atfidavit of three disinterested citizens of the
county, not kin to tho inmate, that the parent or guardian would
be unreasonably oppressed by such suit, then such auditor shall
not institute such suit, but shall credit the same to the state OIl
his books, and report the amount of such account to the board of
supervisors of his county, and the said board shall draw from the
county fund the amount claimed, and cause the same to be paid
into the state treasury. All accounts for clothing and transportation of pupils on the books of the superintendent of this institution, and not paid at the time of tho enactment of this section,
hereby are made subject to the same, and shall be collected accordingly.
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SEC. 11.
Any inmate of the institution may be returned to the
parentlr or guaniian. whenever the trustees may so direct.
8EC. 12.
The term "feeble-minded," as used in connection
.. Feoble-mtnd- with this institution, shall be 80 COll8tn1ed 88 to include idiotic
"d"
hild ren, an"..I t hee iinstitution
. . s h a 11 proviide & eustad'a!
d epartment
lots. Include Ill· C!
I
Cor the care of such ohildren as cannot be benefited byedu.ca&iooal
training.
SEC. 13.
The board of trustees shall make a full report of the
Report ot
disbursements of the institution, and its condition, financial and
bourd,
otherwise, to the genera.l assembly, at each regular session thereof.
[As to general provisions, regulating reports of boards of trustees of state
institutions, see 19 G. A., ch, 175, § 1, in supplement to page 28.]
SEC. 14.
The superintendent may, under the direction of the
Appotntment board of trustees, BhPoint such subordinate officers, teachers, atnfoft\ccrs,etc. tendants and other e 1p as may bee neeue
need d lor
,. tee
h fflci
teucuers,
cient wor k iug of the institution.

Return oI In~

SEc.1G43.
[Twentieth General Assembly, Chapter 153,]
1. The reform schools of this state shall he hereafter
rcl::;,o~.ehoolsknown as industrial schools instead of reform schools and the
d~,~::f:~ to In- trustees of said schools shall be known as the board of trustees of
schocls,
.
the industrial schools.
N

' -'

SECTION

GIRLS' DEPARTME:YT OF STATE REFORM

scnoor;

[Eighteenth General Assembly, Chapter 171.]
SECTIO:Y 1. The executive council is hereby authorized and
instructed to purchase for the use and occupancy of the girls'
department of the reform school the building", furniture, and
grounds of the Mitchell Seminary, located at Mitchellville, Iowa,
and twenty acres of land adjoining said grounds 011 the south,
comprising forty acres in all, and in payment therefor the auditor
of state is hereby required to draw warrants on the state treasurer for the amount of the purchase money, and the warrants so
drawn shall be payn ble, one half ill the year 18~2, and the other
half in the year 1884: Procided, that the cost of the said property
shall not exceed the sum of twenty thousand dollars, and f urther Provided, That no money shall be paid for said property
until a title thereof is furnished to the state free of all liens and
incumbrances.
SEC. 2.
It shall be the duty of the trustees of the reform
school to take possession of said property after the completion of
the purchase, and cause the building to be painted and repaired,
and erect suitable stables, and out-buildings on the said II:rounds,
at an expense not exceeding the sum of one thousand dollars; and
they shall hereafter as SOOI1 as practicable remove to said premises the p:irls' department of the reform school which is now temporarily located at ~It. Pleasant, Iowa.
[Sec, 3 makes a temporary appropriation. In preparing the original
edition of this work the whole act was omitted as not containmg any general
provisions, but it is the only act which relates to the establishment of the
girls' department at Mitchellville and is therefore here inserted.]
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479.
SEes. 1659, 1660 and 1661.
(19 G. A., ch. 150, amends these sections by striking out the word "m&jonty" wherever it occurs therein and inserting in lieu thereof' the word~,
.. twenty-one lIears."J

480.
SUPPORT OF GIRLS IS STATE REFORM SCHOOL.

[Nineteenth General Assembly, Chapter 92.]
There is hereby appropriated, out of any money in Appropriation.
the state treasury not otherwise appropriated, the sum of ten dollars per month, or 50 much thereof as may be necessary, for each
~irl actually supported in the state reform school, counting the
average number sustained in the school for the month, and upon
the presentation to the auditor of state, each month, of a sworn
statement of the superintendent of the average number of girls
supported by the sobool for the 'preceding month, the auditor of
state shnll draw his warrant on the treasurer of state in favor of
the treasurer of the board of trustees of the state reform school
fur the sum hereinbefore provided.
SEC. 2. The provisions of section 1 of this act shall apply from
and after October 1, 1881.
SECTlOS

1.

481.
SEC. 1675.
(19 G. A., ch. 166, 15 1, amends this section by strikinR' out the words
II eight thousand." in tne fourth line and inserting in lieu thereof the words
.. tell thousand. "]
SEC. 1676.
rI9 G. A., ch. 166, § 2, repeals this section as amended and enacts the
following as a substitute therefor:]
SEC. 1676. For the purpose of meeting current expenses
there is appropriated out of the state treasury so much as is
neces8llrr, not to exceed forty dollars per quarter for each pupil
in said institution except non-residents at the time of their reo

ception,
SEC. 3. An acts and parts of acts inconsistent with this act
are hereby repealed.
SEC. 1677.
[19 G. A., ch. 175, § 1, provides that all boards of trustees of state institutions shall make biennial reports to the governor on or before the fifteenth
day of August preceding tte rezular session of the general assembly: See
that act in supplement to page 28.]

483.
SEC. 1692.
[19 G. A., ch. 105, amends 18 G. A., ch. 203,80 as to insert in this section
the :word .. thjrt.'l~five" in place of the word "tw('nty-ei~ht, ' I with the
proviso that such change shall" commence and have effectfrom the quarter
commencing January 1, 1882."]
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SEC.

1693.

[The word "eleven" before "thousand" in the fourth line is made
" tu-entf-one ' by 20 G. A., ch. n. The amount had been previously
changed by 18 G. A., ch, 203, and 19 G. .A' I ch. 105.]
SEC.

16!J.!.

[19 G. A., ch. 175, § 1, provides that boards of trustees of state institutious shall make biennial reports to the zovernor on or before the 15th d!ly
of Auguat preceding the regular sessions of the general asaembly: See that
act in supplement to page 28.]
-

16 G. A., Ch.

1~9,

486.

§ 9.

[19 G. A" ch. 175, § 1, provides that the reports of boards of trustees of
state institutions shall be made biennially to the governor 0'1 or before the
15th day of August preceding the regular sessions of the general assembly:
See that act in supplement to page Z~.]

489.
SEC.

1713.

I

The school district being a public 1construction of its school hon-es, or
corporation or quasi corporation, is negligence in failing to keep them in
not liable for personal injuries sus- repair: Lane fl. Drstriot. Tr)lJlnihip oj
tained on account of the negligent Woodbu"V, ~-462.

490.
SEC.

1715.

A court of equity may, in a proper
case, set aside an award by arbitrators chosen under this section. Appeal to the connty superintendent,
under § 1829, is not the proper
remedy: Dist. T'pof Algona 1'. Diet.
7"p of EOlt'8 C,.ul.·, ,)4-:2~6.
The arbitration here contemplated
is the arbitration provided for by the
statute (see Code !l§ 3416-34.'11), and
1\ court cannot enter up judgment for
R different amount than that taxed in
the award: Diet, Tu-p, oj Little Sioua:
SEC.

Ind. tn« of Little Siour, Go-141.
Where a portionof an independent
district is severed and restored to a
district township, to which it I{eogTliphically belongs, it seems that
bonds issued by the independent
district must be taken into account
in apportioning' the liabilities between it and 'he district township,
although the district township cannot issue such bonds: Albin IJ. Board
(~f Directors of Ind, Diet, of WeBt
B"IJIlCh, 5&-71.
f.

1717.

[19 O. A., ch, 51, ~1, amends subdivision 2 of this section by adding

thereto the followine: "Alld to authorize the board of directors to obtain,
at the expen~e of the di8t,.ict town8hip, 81/ch highway8 (IS Mrch board IIIa'l
tleen: neCe88rll'Y for proper aecee« to the 8chool-houIJe8 ill theil' tiietrict. \l
And ~ 2 of the same Ret amends subdivision g by adding thereto the following: "Alld/or obiainillU highwaY8for ascese to school-hoI/8es."]
The electors of a district township [ of a debtor of tbe district without
hnve no power under this section, or consideration: Distric: TOIl'lIflhip 0/
otherwise, to authorae the discharge Washingtoll II. TMIIICl8, 1)9-;;'0.

SEC,

1723.

493.

The board of dil'eetol'!! hAA no au- ity to employ one of itA number for 110

thority to bind tbe district townshtp
for ihMUI'lUJC"l of huildinz, furniture,
&~,: A,,~ .• ln«. Co, Il, Dist, 'J'p. of
1I illtnr, ,),,-G06.
A board of uirl!cto1'l h~s no author-

compensation to oversee the completion of n. school-house abandoned by
tbe contractor: More t" lila. J)illt.
of Toledo City, oo-G04.
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BARB WIRE FEYCE AROUYD SCHOOL OROUNDS.

[Twentieth General Assembly, Chapter 103.]
1. It is hereby made the duty of the board of direct- To be r~mov~(l
. d epen d en.t diistrict an d 0 f every diistriot towns hiIp l:lll!.
before eept, 1 '
ors of every III
to remove before the first day of September, A. D. 1884, any
barb wire fence enclosing in whole or part any public school
g-rounds in such district and it is also made the duty of any perBon owning or controlling any barbed wire fence within ten feet
of any public school grounds to remove the same within the time
herr-in above named.
SEC. 2. Hereafter barb wire shall not be used in enclosing ill Shall not he
· part any pu bliic sc h 001 b UIildimg or t h e groun d s upon 11""<1
woe
h I or In
f~ct orwithin
school In
which the same may stand j and no barbed wire shall be used for ground.
a fence or other purpose within ten feet of any publio school
ground.
SEC. 3. For a failure or negle::t on the part of any board ofPellnlty,
directors of any independent district or of any district township
to carry out the provisions of this act any member of such board
shall be fined on conviction not exceeding twenty-five dollars,
8ny person violating the provisions of this act shall on conviction
thereof be fined not exceeding twenty-five dollars.
SECTIOY

494.
SEC.

112G.

I

Ae to what 'rules it is competent see notes to § 1735.
for the board to make and enforce,
INSURANCE OF SCHOOL PROPERTY.

[Nineteenth General Assembly, Chapter 149.]

The board of directors of any independent school
district organized under any of the laws of this state may use unappropriated contingent funds for the purpose of effecting an insurance on the school property of their district, but they may
contract no debts for tbis purpose.
SECTION 1.

SETTING OUT SnADE TREES.
Asaembl~', Chapter 1!3,]
The board of directors of each district townsbip and Setting out
independent district shall cause to be set out, and properly pro' abad.. Ir......
teeted, twelve or more shade trees on each school-bouse 8ite, belonging to the district, where such number of trees are not now
growing, and such expenee shall be paid from the contingent
fund.
SEC. 2. It shall be the duty of the county superintendent, in r~unfr ~Ul'l~r.
visiting the several schools in hill couuty, to call tho attention oflntcl1rt~1l1 tn
'
J
1y WIt
. h t he require,cull
ntteutton
any boar d 0 f ditrectors negl
tlctlllg
to cornp
to l'alluN,
menta of thill staeute, and the required number of shade trees
shall be planted as soon thereafter all the season will admit.
[Section aamenda § 174">, wb:ch see, in supplement to page 4,9S,]

[Ninteentb General

SECTION1.

9
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495.
SEC.

1734.

A teacher, who is aggrieved by

00.1 § 1829,to the county superintendent.

in~ discharged by the board without

I

He cannot treat the action of the
being permitted to be present or board as void: Kirkpatrick v. Ind.
make defense, should appeal, under Sch, Diet. of Liberly, ~585.

SEC. 1735
A rule providing for expulsion of a.
pupil for failure to pay for damages
done by him to school property, when
his default is no breach of good order or good morals, is beyond the

authority of school officers to promulgate or enforce: Perkins». Board
vf Directors, d}c., of Wesl Des
![oilles, 56-476.

496.
SEC.

1739.

[19 G. A., cb, 46, repeals this section, and re-enacts it with the insertion
of the words" of it/dependent districts" after the word .. directors," in the
second line, and with the addition at the end of the section of the following
words: "and shall be empowered to administer the oath of office to the secretary, treasure,', and members of the board."]

. 498.
SEC.

1745.

[19 G. A., ch. 23, § 3, amends this section by adding to it the following i]
12. The number of trees set out and in thrifty condition on
each school-house grounds.
[The other sections of the same act are inserted following § 1729, in supplement to page 494.]
SEC.

1747.

The treasurer of a district town-\ sions: Carpenter v. Dist. Twp.
ship has no authority to bind the Uniotl, 58-:m5.
township by his contracts or admisSEC.

0/

1748.

The payment of money out of the lInd. tn«. of Flint River o. Kelley,
contingent fund to secure a highway 55-568.
to a school-house is not unlawful:

499
SEC.

1753.

It is the ooty of the president to
determine whether the contract of
the sub-director conforms to the provisions of law, and give or withhold
his approval accordingly. If he withhold approval, though erroneously,
the contract is incomplete. An action, however, may be maintained
on the contract if it has been performed without objection on the part
of the district, or part payment has
been made thereunder for services
rendered, or there have been other

acts upon the part of the district
evincing an intention to ratify the
contract and waive its formal approvat. But where the services were rendered after notification by the president that he would not approve the
contract, and there is no proof that
the services were accepted or the contract ratified, the mere rendering of
the services will not entitle plaintiff
to recover: Place v. Diet, T'p of
Colfax, 56-':'73.
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501.
SEC.

1767.

[19 G. A., ch. "167, providing for a board of examiners to examine teachers for state certificates and diplomas, is inserted in supplement to page 460.]

503.
SEC.

1774.

[19 G. A., ch. 161, § 2, amends this section by striking out all the words
after " directed, " in the seventh line, and inserting in lieu thereof the following: .. he ma.'l, at his discretion, visit the different schools ill his count!/.
and shall, at the request of a majority of the directors of a district, visit
.
the school in said district at least once during each term. 'OJ
SEC.

1776.

rt9 G. A., ch. 161, § 1, amends this section by striking out the word
" three " in the second line. and inserting in lieu thereof the word" four. "]

508.
SEC.

1796.

This section, as to change of boundaries of sub-districts, does not apply
to independent districts, the boundaries of which can be changed, if at
all, only in pursuance of §§ 1797 and
1806: Eason e. Douglass, 55-890.
Where a restoration of territory is
agreed to, and no time fixed therefor,
SEC.

I it will be considered

as taking place
the first of March following; and
taxes collected prior to that time
should be paid to the township to
which the territory had previously
been attached: Di.•trict Toumship of
Honey Creek e. Floete, 59-109.

1797.

There is now no provision exempting sub-districts from the requirement that they shall be co-terminous
with the district township, except
that made by this section: Laroe v.
tn«. Tp. of Washington, 5:3--66:~.
To warrant the action of the county superintendent in attaching a porbon of a district township to another
township, the consent of the directors of the township from which the
territory is detached, and the existence of natural obstacles, must both
appear Otherwise such action is
unauthorized and void. Such action
rna)', however, be legalized by a curative act. But the district township

cannot be deprived, by such curative
act, or taxes already levied on the
territory at the time the transfer was
made: Ind. Dist. of Union v. Ind.
Dist. of Cedar Rapids, 17 N. W.
Rep., 89-5.

Whether a portion of one district
township, which is annexed to another district township for school
purposes, is properly so annexed or
not, taxes levied and collected upon
the certificate of the township to
which the territory is attached should
be paid to such township, and not to
the township to which the territory
properly belongs: District Toumship
of HOlley Creek lJ. Floete, 59-109.

509.
SEC.

1798.

[19 G. A.• ch. 160, amends this substitute (18 G. A., ch. 111) by adding
thereto the following:].
Provided, however, that no such restoration shall be made un- Restoration not
less there are fifteen or more pupils between the ages of five and l:::t't;"~C ~~~
wenty-one years actually residing upon said territory sought to 15' pn~lf, and a
be restored and not until there has been a suitable school-house scboo bouse.
erected and completed within the limits of said territory suitable
for school purposes.

•
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The primary object of the amendment of this section seems to have
been to place independent districts
on the same footin~ as district townships and sub-districts therein. Upon the change of territory from an
independent district to a district
township, there must be an allPortionment of all assets and liabilities,
aa provided in § 1715, although a
part of such liabilities consists of
AFTER SEC.

bonds issued by the independent districts which the district township
would have no authority to issue.
This section applies as well to territory incorporated into an independent district at the time of its organization, as to such as is subsequently
attached thereto: Albin v. Board of
Directors of Ind. Dist. of West
Branch,58-77.

1800.
BOUNDARIES OF INDEPENDENT DISTRICTS.

[Nineteenth General Assembly, Chapter 118.]
SECTION

1. All the territory of an incorporated city or town,

whether included within the original incorporation or afterward
thereto in accordance with the provisions of law shall
ward uunched.
.
d ent diistrict or d"istricts 0' fsan
'd
be or b ecome a part of t h e indepen
city or town.
SEC. 2.
When boundaries are changed by the taking effect of
f'elilement of this act, the respective boards of directors shall make an equita~;li;\~.~IUl1 Ita- ble settlement of the then existing assets and liabilities of their
districts, as provided for by section 1715 of the code.
T(·tMtnry In-

d'llled or after-attached

510.
1802.
[By 20 G. A., ch. 103, boards of directors of independent districts, as well

SEC.

as district townships, are directed to remove any barb wire fence enclosing
public school grounds, and the use of such wire in fencing school grounds IS
prohibited: See that act in supplement to page 49:3.]1

521.
SEC.

1829.

A teacher, claiming that he is
wrong-fully discharged by the board
for 'incompetency without being
heard, should appeal, as here provided. He cannot, without doingso, maintain an action for his salary
on the zround that such dismissal is
void: Kirkpatrick ll. Ind. Sch, Diet,
of Liberty, 53-585.
Cases wherein the jurisdiction and
power of directors are brought in
question, and wherein questions arise

involving the construction of statutes
conferring power upon school officers,
may properly be brought in the
courts, as by mandamus for instance,
without prosecuting the appeal here
provided. So held, as to power of •
directors to make certain rules. under
which plaintiff was excluded from
school: Perkins e. Board of Director», etc., 01 West DeB Moines, 56476.

525.
SEC.

1850.

This section applies to land purchased upon judgments recovered
upon mortgages or contracts referred
to in § 1874, being such mortgages
or contracts as county authorities are
authorised to make under the chapter of the Code relating to the school
fund. In a case where the school

fund was not loaned by the county
authorities under the provisions of
the general statute. but was loaned
by the state under the provisions of a
special statute, held. that the county
had no authority in the matter: Carter v. Sherman, 16 N. W. Rep., 707.
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528.
SEC.

1862.

[19 G. A., eh, 174, § 2, amends this section by striking out, in the fourth
line, the words, .. together with two good sureties. "]

529.
SEC.

1865.

[Repealed by 19 G. A., ch, 174, § 1.]

531.
SBC. 1873.

I

The change in this section made by prior to its passage, is not unconsti18 G. A., ch, 12, § 5, pertains to the tutional as impairing the obligation
mere question of costs, and therefore: of contracts: Countg of Kossuth 1>.
as applicable to mortgages executed Wa/lace, 60-508.

I

535.
SEC.

1897.

[19 G. A., ch.175, § I, provides that the librarian shall make biennial
reports to the governor, on or before the 15th day of August preceding the
reg-ular session of the general assembly: See that act in supplement to
page 28.]

536.
SEC.

1899.

[19 G. A., ch. 13, amends this section as it here stands by inserting after
the word .. dollars," in the sixth line, the words, .. annually from and after
the first d,ly of January; 1882." 19 G. A., ch, 113, amends 18 G. A., ch.
194, so as to insert in place of the word .. two," in the second line of this
section, the word "three. "]
[20 G. A., ch, 191, § 3, repeals the provision in this section [as amended]
appropriating $500 per annum for an assistant librarian. Sec. 4 of same
act changes the salary of the librarian. See that section, inserted in supplement to page 944. The other sections of the act make temporary provisIon for assistants and purchase of books.]

537.
SEC.

1906.

[19 G. A., ch, 175, § 1, provides that the board shall make biennial reports

to the governor on or before the 15th day of August preceding the regular

sessions of the general assembly: See that act in supplement to page 28.]

541.
SEC.

]920.

A lease for 999 years held not in-II>. D. M., I. r/: M. R. Co., 58-205.
valid under this section: Todhunter

542.
SEC.

1923.

An instrument assigning a judg- or as retained in his possession afterment need not be recorded to be val- ward: Howe 1). Jones, 60-70.
id as to third parties. The chose in
Possession retained b:y vendor or
action so assigned can not be re- mortgagor after recording the ingarded as in the possession of the strument, as authorized by this secassignor at the time of the transfer, tion and § 1925, is strictly lawful and
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not fraudulent or a. badge of fraud,
unless such retention is a part of the
consideration of the sale: Jordan e.
Lendrum,55-HR.
A creditor who does not s cure a
levy under attachment or execution
before notice of an unrecorded sa!e
01' mortgage, is not protected: (following Cmgin e. Carmichael, 2 Dill.,
519; Alle1l V. J-[cCalla. 2:j-464)
Crooks e, Stuart (U. S. C. C. for
.
Iowa), 7 Fed. Rep., 800.
Where the property at the time
of the sale is in the actual possession
of 1\ third person as lessee or the
like, a sale without notice and without change of possession is valid,
and it is wholly immaterial in such
cases whether 01' not the owner has
the right to the immediate possession:
Campbell v. Ham ilton , 19 N. W.
Rep., 2'20.
This section has no application to
an assignment of a judgment: HOIu
e, JOTIRS, 57-130.
The mortgage must be filed in the
county where the mortgagor resides.
It is not sufficient that it is filed in
the county where the property is
situated: Steu-art v. Smith, 60-275.
Where the mortgaged property is
iri the possession of an agent of the
mortgagee, an officer levying an attachment thereon is bound to take
notice of the possession of such
mortgagee, ulthouzh the mortgage
1S not properly filed for record: Ibid.
To bind an officer levying an attaehment with notice of an existing
unrecorded mortgage thereon, it is

not necessary that such notice be received by him subsequent to th!
writ being placed in his hands:
Ibid.
An attaching creditor who makes
a levy without notice of lin unrecorded mortgage, is protected against
such mortgage, although he receives
notice thereof before the sale under
his levy. (Overruling Kell"ey r. McHenry, 54--187): Bacon v. Thompson,
6Q-:!S4;
Where the description of the property covered by the mortgage was
" all the cut and growing' anti ha ving
grown on the" premises described,
held, that the description was too uncertain to be of any validity ngamst
an officer who had levied UpOIl the
properly, and that the court would
not insert &1' understand the word
.. crops "for the purpose of curing
the defect: Clay v. Cit/Tier, 17 N. W .
Rep., 760.
The description of the mortgaged
property as •. one oscillation thresher,
size 6, 30 inch cylinder, and also
one Chicago Pitts ten horse power,"
held, insufficient: Hayes v. Wilsoll,
17 N. W. Repa 110.
The fact that a chattel mortgage
is given after the mortgagor becomes
insolvent, and contains I\D agreement
that he may remain in possession of
the property, and sell it in the ordinary course of trade, and apply the
proceeds to his own use, does not
render the mortgage fraudulent:
"'l/erry e. Ethridge, 19 N. W Hep.,
6iJ7.

544.
SEc.I9ti.
The equity of redemption of the
mortzugor of personal property after
conditions broken, is subject to sale
or transfer us other rroperty, lind
passes under a genera assignment.
After such general assignment the
assignee is not subject to garnishment in a.suit against the mortgagor:
Gimble v. Eerquson, 58-414. So,
also, where, by ag rcement hetween
mortgagor. mortgagee and an attaching creditor, it was agreed that
the mortgaged property be sold in
bulk and the proceeds, after satisfying the mortgage, be applied upon
the attachment, held, that this agree-

ment transferred the mortgagor's
equity of redemption and took priority over a subsequent attachment of
such proceeds by another creditor:
Phelps v. Winle/'s, 59-.561.
If mortgagee has the right to take
possession, he may do so even after
levy. and leave no interest in the
mortgagor subject to levy: Wells r.
Chapman, 59-6;>8.
The mortgagor of exempt personal
, property may maintain an sction for
i damage where the same has been
'wrongfully seized and sold upon exj ecution: Eran» r. St. Paul Harcester
Works, 18 N. W. Rep., &31.
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545.
SEC.

1931.

A mortgage will attach to an after I acquired title: Rice e, Kelso, 57-115.
SEC.

1933.

grant ofan estate' to commence in
futuro would gi ve the grantee a present interest in the propert-y; therefore,
held, that an instrument purporting
to convey premises in the usual form
of a deed, but containing the stipuA

SEC.

1934.

Thoul!"h the conveyance to the
. trustee -is absolute in form, a purchaser from the trustee. with knowledge of the trust, takes subject there-

latiou that the grantee .. shall have
no interest in the said premises as
long as the said grantor shall live .,
did not transfer any estate to the
/lrantee: Leave" v. Gauss, 17 N. W.
Rep., 522.

I

to: Sleeper v. Iselin, 17 N.W. Rep.,

922.

Section applied:
Painter, 58-365.

Mcllenry

e,

546.
SEC.

1937.

This section applies where the person purporting to convey the title
has no title. as well as where he is
in fact the owner. but his title is subject to incumbrances, in violation of
his covenants. In either case the
wife joining is not estopped from
relying upou an outstanding title or
incumbrance inconsistent with the
conveyance in which she joins:

Thompson ".llfer,·ill, 58-419.
The fact that the land conveyed is
not owned by the husband does not
render the wife liable to any greater
extent under the covenants of the deed
than if it had been owned by him, in
case the title is not in her, and such
covenants will not work an estoppel as
to her: Thompson v. Merrill, 58-419.

SEC. 1940.

The taking of a mortgag-e on the
same property is a merger or waiver
of the vendor's lien: Stuart v. II'lT,'iSOll, 52-511; Escher v. Simmons,
54-269.
A contract by the vendee to convey, will not operate to defeat the

vendor's lien: Noyes v. Kramer, 54-

22.

This section is unconstitutional, so
far as it applies to liens existing before its enactment: Webster e. McCullough, 61-496.

547.
SEC.

1941.

A deed which does not purport to
convey the pr0J>l:rty, but quit-claims
the grantor s right, title, interest and
estate therein, IS a quit-claim deed,
and the grantee therein can not be regarded as a purchaser wit-hout notice
of equities affecting grant.or's tItle;
Wightman e. Spofford, 56-145.
A subsequent purchaser by warrantv deed from one holding by
quit-claim, is protected as a bOlla fide
purchaser: Willkler v. Mille,', 54476.
A purchaser at a sheriff's sale without notice is protected against latent
equities, but a mere creditor is not:
Jones tl. Brandt, 59-a:j2,
The fact that a party having a deed
to property on record, stands by and
lets It be sold as the property of another, without taking steps by injunction to restrain such sale, is not es-

topped from setting up his title as
awUnst the purchaser at such sale:
Ibid.
Where a mortgage is given to secure a pre-existing indebtedness and
not in consideration of any extension
of time, the mortgagee, even without
notice of a prior unrecorded mortgage, does not acouire any rights
superior thereto: Phelps II. Fockler,
61-340.
Where an assignment of a
mortgage is not recorded and a. subsequent purchaser of the premises reo
leases a mortgage he holds upon other land in consideration of the release
by the mortgagee of the mortgage
wbich bas been assigned, such release
will extinguish the mortgage RS to
the property and it cannot be foreclosed by the .Rssignee: Dotes 11.
Craig. 17 N. W. Rep.,77S.
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549.
SEC.

1944.

Where a mortgage, after being
filed with the recorder, and indexed.
was withdrawn, and not recorded for
two years, held, that the indexing
alone did not impart constructive
notice to persons acquiring liens
without other notice thereof. The index alone only amounts to constructive notice, for the time intermediate
the indexing and recording in the
usual manner, and while the instrument remains on file with the recorder: Yerger fI, Barz, 56-77.
If a party is not charged with oonslructive notice by what appears in
the index book, he ill not bound to

look further, and is not bound by
what appears of record: Thomas 1:.
Desney, 57-'>8.
"Helen" and "Ellen" are not the
same christian name, and an index
entry in name of one does not impart
notice as to lien against the others
Ibid.
Where the index erroneously describes the property, a subsequent
purchaser will not be affected with
notice, even though the examination
of the record of the instrument would
have disclosed fact! which might
have put him upon inquiry: Peters
e. How, 18 ~. W. _Rep., 296.

553.
SEC.

1958.

'Whilst a notary-('ontinues in office,
it is competent for him to amend hIS
certificate of acknowledgment to
supply a defect, by making a. new
one, provided it is in accordance
with the real facts: C., B. e Q. R.
Co. D. Lewis, 53-101.

The certiflcate of the officer. nnd
his testimony as to the acknowledgment, are entitled to grellt weight.
The presumption is very strong ill
his favor: Bailey fl. Lalldillg/lalll,
53-722.

555.
SEC.

I

1964,

In an action B.lrainst a notary for stated a material faeh: Scotten
damages under tlns section, it must Fegan, 17 N. W. Rep., 491.,
be alleged that he knowingly misSEC.

0.

1966.

[20 G. A., ch., 203;§ 1, is a re-enactment of the provisions of this section.
substituting, however, "shall" for" may" in the tenth line, inserting "Itgall.'!" before "recorded" in the eleventh line. and omitting ·'thereof"
10 the twelfth line. The remainder of the act IS as follows i]
App1iCllto
SEC. 2.
deets, mortveyances
JtIlKCS and c o n - .

veyanccs,

This act shall apply to 1\11 deeds, mortgalres and COIlmade'
filed
recorded and proved as contemplated in
.'..
seotron one of this act prior to the first day of J anuary, 188-1.

These provisions legalizing defective acknowledgmenta do not apply to
tax deeds. The acknowledgment in
such eases is by the statute essential
SEC.

to the validity of the instrument, and
a defect therein is not cured by such
statute: Goodykuntz II. O:se», 54174.

1967.

Following Brinton

II.

Seecers, 12- 1389; Ferguson r, Williams, 58-717.

560.
SEC.

1988.

[20 G. A" eh. 2.'l, § 2, exempts the homestead of a pensioner, whether the
head of a family or not. paid for with pension money or the proceeds or accumulations thereof: See that act in supplement to page 816.]
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Where a portion of the homestead
is by proper proceeding condemned
for right of WlW, the damages allowed ore exempt from execution.
Whether the proceeds of a voluntary
conveyance by the husband of a portion of the homestead for riaht of
way would be exe'llpt,_qutl're: Kaiser
IJ. Seaton, 17 N. W. Rep., 664.

An unmarried woman who had accepted, protected and was providinz
for children of a deceased sister, held,
to be entitled to the homes lead exemption: Arnold e. Waltz, [,8-706.
As to who is" head of It family "
under the yrovisions for exemption
of persona property, Bee notes to

§ 3072.

561.
SEC. 19f1O.
If the wife actually srzns an instrument of conveyance or incumbrance,
she will not be allowed to dispute its
validity on the ground that she was
ignorant of its contents or that she
was induced to do so by fraud or deception of her husband, in the absence of a showing that the grantee
or mortgagee was cognizant of such
deception and fraud: Edgell v. H<IgellS, 5:3-2'23; Van Sickles v. Town,
53-259.
An instrument in which the wife
only joins for the purpose of releasing
her dower, is not such l\ joint. instrument as is required to conveyor encumber the homestead: WilsUIL e.
Christopherson, .53-481.
A conveyance of the homestead
properly from the husband to the
wife will not vest in her such title
that she alone can make a valid conveyance thereof: Spoon v. Vall Fossen, 53-494.
An oral agreement by the parties
to execute a mortgage upon the
homestead, for money borrowed to redeem the same from execution, can
not be specifically enforced, nor can
the money so advanced be made 1I
lien upon the premises by judicial
decree: Cl<l!l v. Richardson, ,,\J~;l
The verbal assent of' the wife will
not bind her to a conveyance of the
homestead: Donner v. Rodenbauqb,
61-269.
Where tha husband enters into

a contract to convey, to which both
parties expect to secure the assent of the wife, but such assent is
not secured. the husband is not liable
in damages for failure to convey, to
the same extent as in case of fraud.
It is doubtful whether the measure of
damage in such case against the
husband would be more than the purchase money paid and interest. At
any rate, he would not be liable to
the extent of the difference between
the contract price and such greater
sum us the property might be worth
at the time the contract should have
been performed: Ibid.
here the concurrence of the wife
in a mortgage of the homestead is
procured by duress, it can not be enforced: First National Bank of Ne»ada v. Bruon, 17 N. Vi. Rep., 16.5.
Where II husband and wife have
a homestead right as to property
greater in amount than can be claimed
under the homestead law, the boundaries of the homeatend not having
been established, the husband cannot, by conveying a portion of the
property by an instrument in which
the wife does not join, limit. the
homestead right to another portion
thereof. He cannot muke 1\ valid
sale of any portion until the provisions of § 1998 have been complied
with: Goodrich IJ. B"OWII, 18 N. W.
Hep., 893.

,V

562.
SEC.

19!12.

[20 G. A., Ch. ~. § 2, exempts to a pensioner his homestead acquired with
pension money, even as to debts contracted prior to the purchase thereof,
See that act in supplement to page 816.]
The entry of land under the U. S'I the purchase of the homestead withhomestead laws. which is afterward in the meaninz of this section. The
occupied as a homestead, constitutes exemption dates from such entry and
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not from the issuance of a patent:
Green v. Farrar, 53-426.
The homestead being subject to
t}le lien of a judgment for a debt contracted before its acquisition from the
time such judgment is rendered, a
purchaser after the lien attaches,
takes subject thereto. and in case of
sale of the property under suchjudg-

ment has no other right than that
of making statutory redemption from
the sale: Kimball. v. Wilson, 59638.
A conveyance of the homestead
can not be Ret aside as a fraud upon
creditors whose claims are not a lien
against it: Aultman v. Heine-y, 596f>4.

563.
SEC.

1993.

Where possession of the property
as a homestead was taken pending
foreclosure proceedings, held, that
the wife acquired no right which
she could assert as against the mortgage, even to compel the plaintiff to
first exhaust other property: K etnerer
-e. Bournes, 53-172.
This section applies only where the
other property pledged still belongs
to the mortgagor, If he has sold
such other property he cannot require
that it be proceeded against, in the
hands of a third party, before the
homestead is sold. Also, by a sale
of a portion of homestead premises,
the homestead right thereto is lost,
and mortgagor cannot insist that
such portion be first applied to the
payment of the mortgage: Dilger v.
Palmer.6()....1l7.
The lien of a mortgage of the homestead executed by the owner before
marriage, is prior to any claim the
wife may have by the subsequent
marriage, but in a foreclosure suit the
wife must be made a party in order
that the judgment be binding upon

her and that a sale thereunder ma.y
cut off her dower rights: Chase v.
Abbott, 20-154.
Where a. mortgage is given covering the homestead and other land,
and then a second mortgage is executed upon the same land so far as
not included in the homestead, and
the second mortgage is foreclosed
and the land covered by it sold, the
purchaser thereof can not insist that
the homestead be first subjected to the
payment of the first mortgage: Equitable Life Ins. Co. v. Gleason, 17 N.
W. Rep., 524.
Where a homestead was sold under special execution and the surplus
. in the sheriff's hands was applied upon other executions against the defendant, and it was shown that such
other executions were not upon judgments which could be enforced against
the homestead, hut such application
of the surplus was made without objection on the part of plaintiff. held,
that he could not recover such surplus in an action against the sheriff:
Brumbach e, Zollillge,', 59-384.

564.
SEC.

1994.

Upon sale of the portion of the
homestead upon which the house is
situated, without intention to build
upon and occupy the residue as a
homestead, the remaining portion
losesitshomesteadchara.cter: Will die
t'. Brandt, 5!}-221.
Continuing to occupy the house as
tenant at will, after the conveyance,
will not continue the homestead
right: Ibid.
Where the building was not intended for business purposes, but the
lower story was occupied for such
purposes by the owner, while the
cellar and second story were used by
him for purposes of a residence, held,
that the entire building was exempt:
Wright v. Ditzler, 54-620.

Where a wife, owning a homestead, left it, and removed with her
husband to another state, for a temporary purpose, held. that the intention to return must have existed, and
would be presumed to continue until
a contrary intent was shown: BradShall' v. h urst, 57-74.5.
'\There the house used as a home is
situated upon lands of the wife, the
homestead may also include land
owned by the husband. It is entirely immaterial whether the legal title
he in the husband or wife, or whether
one of them holds the title to one
tract and the other to another tract,
where the two tracts are used as (\
homestead: Lowell v. Shallnon, 60713.
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The case of Rhode» ". McCormick,
as to a- homestead right in the
upper story of 0. building, followed:
.Jla.llfieltZ r. Maasden, 59-.j17.
Where It appeared that a party
owning and occupying a farm as a
homestead moved to town to practice
law with ihe intention of pursuing
his profession permanently If he was
able to make a living by it, beld, that
the intention was such as to eonstitute an abandonment of the homestead: Kimball 1'. Wilso1I,59-Q:iil.
Where the owner with his family
removed permanently from the property, resided in different places, voted
at elections where so residing, and
had no definite intention of returning
to the property, but intended to exchange it for another homestead
when possible, held, that the facts
showed an abandonment. Abandonment may be shown without proof
4--3~,

of'the acquisition ofa new homestead:
Cotton v. Hamil, 58-.j94.
Fads held sufficient to show an
abandonment: Leonard t'. Ingraham,
58-406.
Where the wife. while absent from
the homestead. requested a creditor
of the husband to levy an attachment
thereon. held, that she thereby abandoned her homestead right and could
not insist upon it 1\8 Rjl"ainst such attachment: Parson». Cooley,60-26S.
The homestead exemption is for
the benefit of the family. So long as
the family desires to keep €he homestead as such, and does actually keep
it, it remains exempt.. although the
hear! of the family may have gone to
another state, and acquired property
and a residence there. with the intention of subsequently removing his
family: Sat'iIlY .• Bank cf Decorah II.
Kennedu.58-4;)4.

565.
SEC.

1997.

I

A stable kept for domestic me, in empb without regard to
connection with the house, is appur- Wright.,. Ditzler, 54-620.
tenant to the homestead, and exSEC.

1998.

Where a portion of defendant's
farm, upon which he resided, was
sold without platting a homestead,
hut the dwelling and more than
enouzh land for a homestead were
left. held, that the sale might be set
aside as between the parties, but was
not void: 1lfar/in I' Kllapp,57-3:36.
Even though a homestead ril{ht
may exist in the undivided interest
of a tenunt in common. yet in case of
an execution sale of such tenant's interest it is not proper for the officer
to set off any specific portion as a.
homestead: Farr e. Reilly, 58-:~99.
White e, Rowley, 46-6HO. followed;
Loirell v. Shannon. 60-71;;.
SEC.

value:

Failure of the 'officer to plat the
homestead as here directed will render the sale void, whether it be on a
g-eneml or special execution, and it is
immaterial that the owners make no
objection to a bale en masse: OweliS
to. HrII'/, 17 N. W. Rep., ass,
Where a tract of land including
the owner's homestead W,LQ sold on
special execution in a lump, after first
having been offered in forties, held,
that there was no prejudice to the
owner resulting from failure of the
sheriff to mark out and plat the
homestead: n"u/llbaugh II. ~ollin
gel'. 59-384.

2000.

The change of metes and bounds! first and other means entitles tho
contemplated by this section has no ' owner to hold it exempt froui debts
reference to a conveyance or mort- contracted subsequent to the occugl1.l,l'e, and the change herein referred pancy of the old homr-stead, where
to cannot be effected in that wav the value of the second homestead
without the co~s~nt of the husband dot'S not exceed that of the first: Lag
or Wife, unless It ISfor the purpose of e. Templeton, 1i9-6~4.
tho acquisition of a new homestead:
The proceerta of the homestead
Goodrich v. B"OUJII, 1:3 N. W. Rep., when invested in l\ new homestead
:-lO9.
in another State do not remain exThe purchase of a second home- I empt. 'I'heretorc, where II party sold
stead with the proceeds in part of the I his homestead in Iowa and pnrchased
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one in Missouri, and thereafter sold I
his homestead in Missouri and invested the proceeds in a homestead
in Iowa, held, that he could not hold
the last homestead in Iowa exempt
from debts existing at the time of
its purchase, even though they did
not antedate the first homestead:
Boqer« fl. Raisor, 60-:16.5.
Where a debtor holding a homestead exempt from execution for his
debts exchanged the same for other
property which he procured to be conveyed directly to his wife. held, that

the property thus conveyed to the wife
did not become subject to payment
of his debts, and that such conveyance to the wife was not fraudulent:
Jones fl. Brandt, 59-332.
Where defendant relies upon the
fact that his homestead was procured
with the proceeds of a previous homestead in order to establish its exemption from a claim which antedates
the last homestead, the burden of
proof to establish thnt fact is upon
him: First National Bank oj Datenport e. Baker. 57-197.

566.
Sse, 2001.
The defendant claiming that his stead, haa the burden of proving
homestead, purchased since the con- such fact. Plaintiff makes a prima
tracting of a debt which it is sought facie caxe by showing that his claim
to enforce against it, was purchased antedates the homestead: First Nat.
with the proceeds of a pnor home- B'k: oj Davenport e, Baker, 57-197.

Sxc.2005.
These provisions apply where the
party claims more than forty acres

Iexempt

RS

a homestead: Green v.

F.I1'1'ur, 5i:l-426.

567.
SEC.

2007.

'I'he survivor is entitled to occupy
the homestead for a reasonable time
in which to make an election whether to retain such possession for life,
or take a distributive share of the
property. During occupancy for
such reasonable time tile survivor
should be allowed to receive the income and profits therefrom. So held,
as to rent of coal mine on premises:
Clmninghalll e. Gamble, 57-46.
.
As to right of survivor to recover
damages for injuries to the property
during occupancy, see Cain v. C., R.
I. ef' P. R. c«, 54-2[)5.
The right of the wife to occupy
SEC.

the homesten.d afber the doath of the
husband is not a right or interest in
his estate which she takes by inheritance, hut a mere personal right unaccompanied by a title 01' property interest therein; therefore, held,
that the stipulation in an ante-nuptial
contract by which the wife accepted
the provision therein made in lieu of
her righta of dower and inheritance,
did not constitute a relinquishment
of her right to occupy and possess
the homestead during her life: M(Ihaff!! v. Mahaff!J. 18 :N. W. Rep.,
6~5.

2008.

Where at the time of the death of
the wife. owning the fee of the homestead, she and the husband were absent fram the homestead, but without
having WI yet abandoned it, held,
that there could not subsequently be
an abandonment by the husband of
his life interest, except by a setting off
of a distributive share, and that upon his death the property descended
to the heirs free from his debts: Bradshaw e, Hurst, ,')7-745.
The homestead is not liable in the
hands of the survivor or heirs for
funeral expenses and expenses oflast
sickuess of deceased owner: Knox v.

Hanlon, 48-252.
Where the entire homestead exceeds in extent the dower interest of
the wife, and she continues occupying it for ten years without making
claim to have dower admeasured, she
will be regarded as having elected to
take the homestead for life in lieu of
the distributive share: Conn e. Conn,
58-747.
The occupancy of the homestead
under a devise of a life estate of land
including the homestead, will not be
considered as an election defeating
the widow's right to dower: Blair e,
WilBon, 57-177.
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568.
SIW.

2014.

Where the person in possession \ tenant at will: Marlin e, Knapp,
does not recognize the owner as 57-336.
landlord, he can not be regarded as

569.
SEC.

2015.

A tenant holding over after the termination of' & tenancy, which byexpress terms of the lease was to end
at a particnlee time, is entitled only
to three days' notice to quit. as speerfled in § 3611: Kellogg v. Grove, 53395.
Where 'property was bought in at
an execution sale under such circumSEC.

stances that there was no right of re-

demption, but the execution defendant was allowed to remain in possession during the year following the
sale, and thereafter, held, that he
became a tenant at will: Dobbins ".
Lusch, 53-304; MUIIsoII t1. Plummer,

59-120.

2017.

A creditor of the tenant ca.n not,
by levy on a growing crop, acquire
priority over the landlord's lien for
rent: Atkim v. Womelilorf, Sa-ISO.
Where a chattel mortgag-e was executed by the tenant during the term
of the lease, and afterward, before
the expiration of the term, a new
lease Wll8 executed covering the remainder of the term and an additional period, held, that for rent accruing
during the unexpired term of the old
lease, the landlord's lien remained
paramount to the chattel mortgage:
Rollins e. Proctor, 5{i-:~26.
Where B grocer used horses and
wagons in connection with his business, but did not keep them on the
premises leased for a grocery, held,
that the landlord owning such premises did not have a lien upon such
horses and wagons: Van Pat/en
r. Leonard, SS-.'>20.
A hen exists upon crops raised by
the tenant, and such crops may be
followed by the landlord into the
hands of the purchaser: Holden v.
Cox, 60-447.
The lien of the landlord Can be en-

forced agnint a. purchaser from the
tenant, of property which in the ordinary course of business of the tenant is kept for use and not for sale,
such as the team of horses used m
cultivating a farm: Richardson I'.
Peterson, 58-724.
Negotiation of a note which is given for rent does not ,Prevent the
landlord (payee), who IS afterward
compelled to take up the note 1\8 indorser, from enforcmz his lien for
the rent for which t.he note was given: Farwell P. Grier, 3':l-8:l; and
see German Bank v, Schloth; 59-316,
323.
If the landlord proceeds under the
general attachment law for rent not
due, he will be confined to the remedy there given, and can not claim
the benefit of his landlord's lien:
Clark e. Haynes, 57-96.
A landlord can not claim a lien
prior to that of a mortgage, where
he did not, at the time of the execution of the mortgage, have a subsistin~ contract by virtue of which the
rent claimed WR!' to accrue: Thorpe
f). Fowler, 57-541.

572.
SEC.

2031.

A highway can not be established
by user alone, although the owner

ruay have had knowledge of the use,
if he did not have 0.180 express notice

SEC.

2077.

that a claim was made based theron,
independent of or additions I to the
mere use: State e, Mitchell, 58-567.

580.

I

Under a. contract not in writing to contract to pay six per cent. interest:
pay ten per cent, interest, the plain- Bruckway t'. Haller, 57-368,
tiff may set up and recover upon a
A contract providing for interest at
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the rate of ten per cent. payable
semi-annually, and that the semi-annual installments of interest shall
draw interest at the rate of ten per
cent. after they become due. is not
usurious: Hawley v. Howell, 60-79.
When money is paid for the use of
SEC.

another, imposing an obligation upon
the party who received the benefit of
the payment to reimburse the party
paid, interest from the day of payment is recoverable: Goodnow II.
Litchfield, 19 N. W. Rep., 2"llt.

2079.

U BUriOUS interest paid on a note
afterward put in judgment, cannot
subsequently be applied as payments
on other notes. In the absence of
collusion, or intent t-o cover usury, a
judgment is conclusive between parties and privies: Phillips II. £iepharl,
53-396.

included in the computation, helcl,
that the deposits must be regarded.
in the absence of evidence of an
agreement to the contrary, as having
been applied pro rata upon interest
and principal, notwithstanding the
entry upon the books of the bank
showing application of such payments to the extinguishment of interest: Kinser IJ. Farmers' National
Balik of ( entrerille, 58-728.
Where a party, in order to raise
an adlitional Ioan of money, agreed
that if the person who already held
his note and mortgage for a certain
sum would sell it and then take
another loan under a mortgage for a
similar amount, the bearer would
repay to him whatever discount he
was compelled to suffer in selling the
first note and mortgage, held, that
such transaction was not usurious:
Comstock to. Wilder, 61-274.
Where a usurious indebtedness has
been paid in full and discharged,
notes subsequently given in partial
revival of such indebtedness WIll not
be usurious: Hoopes v. Furgeson,

Usury once paid cannot be recovered back. If in separate transactions two notes are zrven, both usurious, and one is paid, the unlawful
interest thus paid cannot be set up in
an action on the note remaining unpaid: Ibid.
If, by consent .of both parties to a.
usurious contract, the unlawful interest already paid is refunded, with
the agreement that thereafter only
lawful interest shall be charged, the
contract is thereby purged of usury:
Phillips f). Columbus City Building
AS80r-iation, 58-719.
Where deposits were made from
time to time by a debtor with his
creditor, such creditor beinz a bank
which held his notes, and from time
to time balances were struck and new
notes given, usurious interest being 57-39.

582.
SEC.

2080.

It is not competent for the parties
to settle a suit in which usury appears, in -uch manner as to deprive
the state of a judgment on account of
the usury: Reynold., II. Babcock, 60-

the judgment to be 'entered for the
purpose of concealing it or to evade
the statute llWlinst it: Kendig II.
Marble, 58-529.
Usury cannot be shown as a
289.
defense in the foreclosure of a mortThe existence of usury in the note ga~, when the deb itself is reduced
upon which a judgment by confession to Judgment: Kendig r . .Marble, 58is rendered, does not alone authorize 529.
the conclusion that the parties caused

584.
Src.2082.
The doctrine of Richards v. Dail!!'j e. (;ibson, 53-517, cited in supplement to that section.

34--427, is not applicable under §
2546, as it now stands: See Doioninq
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586.
SEC. 2086.
[20 G. A., ch. 18~. § 1, amends this section by striking out the words
"suit is commenced thereon" in the last line of said section and insertinz in
lieu thereof the words "notice of the assignment thereof is gillen in writing
to the maker of such instrument. "]
As to defenses and counter-claims way ticket issued to a. particular perwhich may be set up by the maker of son by name, and expreesly made
a. negotiable instrument, in an action non-transferable; and another person
by an assignee thereof acquiring the attempting to ride upon such ticket
same after maturity, see 1I2546.
would be guilty of fraud: Way II.
The word instrument as used in C.• R. 1. r!: P.ll. Co., 19 N. W. Rep.,
this section does not apply to a rail- ~28.
SEC.

2087.

[20 G. A., ch. 183, § 2, amends this section by inserting after a.nd M a.
part of said section the words "before notice of such assigllmellt is gil)en
in w1'itillg by the assignee to the debtor.]
•
The account in a. particular case
While the debtor might, under the
section as it originally stood. volunta- held to be an open account under the
rily pay the assignor and thus avoid provisions of this section, and the asliability to the assignee, he is not signment thereof subject to counterunder obligation to do so, and the claims arising before suit counnenced r
assignor cannot compel him to make Willg v. Page, 17 N. W. Rep., 181
such payment: Bailey". U. P. R. (On rehearing).
c«, 17 N. W. Rep., <:.67.

589.
SEC.

I

2104.

In order to make a sufficient tender the sum admitted to be due and costa
after action brought, the amount accrued at the time: .'I1arlin e,
tendered should be sufficient tocuver Whisler, 17 N. W. Rep., 593.

590.
SEC.

2105.

Where a contract for the deli very
of butter provided that such delivery
should be made within a specified
time after demand. held, that a written offer in accordance with this sec-

tion was sufficient. although the party
making the offer had not at the time
any butter on hand with which to fill
the offer: Holt ,,: Broten, 19 N. W.
Rep., 235.

591.
SEC.

2100.

j

It is not sufficient for the creditor must aee that such suit is actually
to direct the institution of a SUIt (as commenced within the time fixed:
by sending a. claim to ajustice of the Germflil-Amet'ican Bank I). Denmire,
peace with orders to sue) but he 5~1:37.

I

592.
SEC.

2113.

I

Although!!' written contract (under the burden of proof being upon the
statute) Imports a. consideratinn, defendant: Uuirersitu of Des Moines
It 18 competent to show 8. failure of e, Lir;ingstons, 57-:i07;
consideration to defeat the contract,
?u~
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SEC.

2115.

To justify the court in finding that strue-l as such or not depends upon
a mortgage may be taken in con- the intent with which It is made, It
nection with some other instrument is not to be considered an assignment
as constituting an assignment, it where there is nothing to indicate
should appear that the mortgagor at that the mortgagor intended anythe time he made the mortgage had thing but the giving' of security:
an intention to make an assignmentr Kohn e. Clement, 58-.')89.
Perry II. Vezina, 18 N. W. Rep.,
Where a debtor conveyed a stock
6·57.
of merchandise to his wife. who thereThe fa.et that mortgagee and an upon and in consideration thereof exinstrument purporting to be a general ecuted a chattel mortgall'e upon the
assignment, were all made on the same to secure the payment of her
same day, acknowledged before the husband's indebtedness. in which
same officer, and delivered to the reo mortgage certain creditors were precorder by the same person, held, not ferred to others, held, that the transsufficient to show that the mortgages action was in the nature of a ~eneral
were a part ofthe assignment, it being assignment and therefore void: Van
proved by positive eviden~ that the HOTn e, Smith, 59-142.
mortgages were executed in the foreAn assignment for benefit of crednoon, when the party did not contern- itors made by one partner without
plate making the assignment, and the consent of his co-partner. who
that the purpose to do so was con- might be consulted and is capable of
ceived after noon when the parties to giving' assent or diesent, is void and
whom the mortgages were given had I does not prevent attachment by a
separated. To bring the case within creditor although no proceedings are
the rule of Van Patten v Burns, !j2 taken by the partner not consenting
-518, it must be shown that all of the to set the assignment aside: Loeb e,
instruments were part of the same Pierpont, 58-469.
transaction: Far/cell e. Jones, 19 N.
An assignment is not rendered inW. Rep., 241.
valid by the fact thut a. reservation is
A mortgage, though executed by therein made as to property exempt
an insolvent person and covering all from execution: Perl"!I 11. Vezina, 18
his property. is not necessarily an 11.8- N. W. Rep., 657.
sigument, Whether it ill to be con-

SEC.

593.

211 "!.

The provision Il.8 to recording the [levy of an attachment, the failure to
assignment is intended for the pro- record it until thirty seconds after the
tection of subsequent purchasers, and I writ of attachment comes into the
if the assignment is duly executed: sheriff's bands will not render it inand acknowledged and the assignee ' valid: Americlln e, Erank, 17 N. W.
consents to accept the trw.t before the j Rep., 464.

594.
AFTER SEC.

2122.
[Twentieth General Assembly, Chapter 124.]

1. Upon making order for the distribution of
!,p""n[]Rh~r· the assets in the hands of the assignee of an insolvent, as pro~~:i"ct~r.;;:rer- vided in section 2122 of the code, the court shall order to be paid
in full, as II. preferred claim, the earnings of any creditor for his
personal services rendered to the assignor at any time within
ninety days next preceding the execution of the aasignmcnt,
Rprnrt tn the
SEC. 2. If upon the making of the final dividend to the
r- 1:1'1 w hen
creditors of the estate of an insolvent by the assignee, he shall be
una
hie to find U1H\ 1) I e, a f tel' proper ellorts,
11"
t 0 ascer t am
. th e pace
If
'd ence 0 £
creel!:ur.
0 rest
allY creditor, or !lily pBrson who ill authorized to receive the divSECTION
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iJend due such creditor, he shall report the 'same to the court,
with evidence showing diligent attempt to find the creditor, or Courtmny orperson authorized to receive the dividend. \Vhereupon the court n~J~I~rl:;i,t,)."'
may, in its discretion, order the distribution of the unclaimed clulmod dl\-\diIVI-'den d among t he ot her ere ditI ors,
deud,

595.
SEC.

2127.
Robmso«, 58-225.

The right of action for damazea
for the wrongful suing out of an
attachment upon property subsequent
to a general assignment thereof is in
the assignee, and not in the person
making the assignment: Rumsey e,

The sale of real property by an Designee is a judicial sale, and cuts off
contingent right of dower in the
property: 8fidgel' e, Evan», 19 N.
W. Rep" 8;;0.

596.
16 G. A., Ch. 14.
same to the payment of taxes, euhject
possibly to the payment of expell~ps

A tax levied upon personal proper-

ty, at least if subsequent to the

1I.I!l-

signment should be paid by the as- of executing the trust, No claim for
aignee, rather than allowed to become taxes is required to be filed, nor need

a.ny demand be made. The ag~ill'nce
must, at his peril, inquire wh,)ther
the property or fund in his hands is
liable for aasessments Or levies of
taxes: Huiscamp e, Alberts, 60-421.

a lien upon real property RI!l against a
mortgagee: Brooks v. EigJwtt!J, 53276.
It is the duty of the assignee, to
the extent of the pr~rty which
comes into hie hands. to devote the

16 G. A., Ch. 100, § 2.
A sub-contractor furnishing mate- takes n ne~oHable note for tl C!
rial is not barred of his lien hy taking amount of hIS claim and negotiates
collateral security after such material it, lIut upon its dishonor ie compelled,
j~ all furnished, although the build- AS indorser, to take it up, he may
mg be not yet completed: BiIJsell lJ. enforce his original right to a lien:
GCI'llIiVI Bcwk tI, Schloth, 59-::l16.
Lewis, 56-2:31.
Where the person entitled to a lien
SEC.

3.

Breaking the sod is not such II improvement upon lan,1" lie to entitle
the person performing such labor to
a mechanic's lien: Brown». WI/III It II,
r,()-452 ,
Proof of performance of labor upon
a building ie suttlciont to entitle R
party to a lien; he ie not required to
show 11. special t\ll'rectnrl1t thnt the
labor was to be performed abou ~ tlut
building, An II11V1i,'cl contract will
eUPforc 0. lien: 1< oerdcr v. II' e«ner,

se-

57.

I ol'iI,g IJ, Smoll, 50-271, followed:
Whitil1g lJ, 8101'1/ Co" iiHoll,
A mc'chllnic'e 'lien will flttlu:h upon
an equitable title, and will follow the
title into whosesoever hnnds it 1n:IY
pnss, and a mere substitution of another contract for that under which
the property i. held, will not dd'lll1.t

10

: the lien, if the new contract 'Was
• gi ven as evidence of the same rights
which W<JI'l! held under the old:
i.

Clirk: c, Parker, fJ8-,-,09.

The lien having attached to the
: land will remain thereon after the
i improvements have been Je~trove(l or
, removed: Clart: lJ, Parker, ';;;"';;09,
. 'l'he hold 'I' of n claim, which in
i hls hanc1~ may constitute the toundai tion 01' 11. lien, or one bound by 11. con'tl'.let to furnish labor or material,
m.iy 110 all things necessary to enf(1I'Ce the hen A.llo\v'~ll by IltWj there, for,'. hrld, thut where It finn l11aJe l\
'contnwt to furnish, and did fUI'lIi~ I
, m.iteriuls , and a p Irt of the member»
'I or'th: Hrm aftcrwnrd transferred their
interest in the pnrtncrship to others,
one of such membrrs had Kut.ll0rit.y
i in the name of thr. ol'iginal HI'IoU to
I
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perfect the lien for the material so
An asaiznee for the benefit of
furnished, and the assignee of such creditors, niay enforce a mechanic's
firm might enforce the lien thus per- lien existing in favor of the assignor:
fpded: German Bank v, Schloth, 59- tu«.
316.
.

597.
SEC.

4.

'Vhere defendants, lessees of a
mill under verbal lease for five years,
put in machinery and fixtures, and
afterward gave a chattel mortgage
thereon, held, that the plaintiffs who
furnished such machinery, and filed
their statement within proper time,
had a mechanic's hen upon such ma-

chinerv, and were prior to the claims
of the chattel mortgagee. Although,
as between lessor and lessee, such
machinery and fixtures were chattel
property, yet in connection WIth a
leasehold interest they were subject
to the lien: NOI'dyke I). Hawkeye
Woolen Mills Co., 53-521.

598.
SEC.

6.

A simple statement that a sum is
due the person claiming a lien is not
the" statement or account" required
by statute to be filed. It should
show the account whereon the demand is founded. The claim should
show that the party is entitled to a
lien, and the nature of the demand,
and the time when it accrued should
therefore appear: Valentine I). Raw8011, 57-179.
Under corresponding provision of
the Revision, held, that it was not required that the name of the owner of
the property against which the lien
was claimed, should be mentioned in
the statement. 'Where the owner
had died before the filing Of the
statement fur a lien, held, that the
statement was sufficient if made out
against the estate, though the names
of the heirs owning the property
were not mentioned: lVelsh r. MeGrath, 59-519.

As to limitation of actions to enforce mechanic's liens, see § 2529, -r
2. The statute begins to run from
the expiration of the thirty or ninety
days here allowed for filing the statement for a lien. whether the statement be filed within that time or not:
Squier ". Par-leB, 56-407; Dimmick
I). Hillrkle!J, 57-7.57.
The meaning of the proviso at the
end· of this section is that the Bubcontractor shall have sixty days from
the last day of the calendar month
within which the work was performed, within which to file his claim:
Sas.doal. v. Ford, 55-461.
But this distinction between railroad sub-contractors and others, as
to the time for filing claims, does not
exempt the former from. the provisions of the next section as to time
within which such sub-contractor
must serve notice uoon the owner of
the filing of his claim: Ibid.

599.
SEC.

7.

r Where the principal contract rec- ] section so as to protect the owner who
ognizes the fact that there are to be
sub-contractors whom the owner may
be required to pay, and he knows
that certain persons, as sub-contractors, have furnished material, he will
be liable to the sub-contractors if
their claims are properly filed, and
notice served within the thirty days,
although he has previously paid the
owner; Willter v. Hudson, 54-B:l6.
The court liberally construing this

10 good faith pays the contractor
within the thirty days in accordance
with the agreement between them,
hns held that such payment to the
contractor made without knowledge
of the claim of the sub-contractor will
defeat the lien of the latter; but that
if payment is made within the thirty
days, with knowledge of the sub-contractor's claim, even thouzh such
knowledge be merely through verbal
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notice, the lien of Ihe sub-contractor
is not defeated. The fact that the
building was not completed within
the time prescribed in the contract
can not change the result in such
cases: Andn'w8v. Burdick, 16 N. W.
Rep., 275.
Where an owner seeks 1:0 escape
liability to a sub-contractor of whose
claim he has notice within the thirty
days, on the grounds that before notice of such claim he had settled with
such contractor in accordance with the
terms of his contract, the test as to
whether he is to be protected in having made such settlement with the
contractor is determined by whether
he could probably, in the exercise of
reasonable diligence, have discovered
that the sub-contractor was entitled
to a lien; and where it appeared that
the owner knew that the contractor
had to buy material, although he did
not know from whom he bought it.
held. that ifhe might have ascertained
that fact from inquiry he should have
done so and would not be protected:
Gilchrist v. Ander8on, 59-274.
It appearing that the owner of
property before making the last payment under a contract had knowledge
that the contractor had procured the
materials used from the plaintiff, held,
that as such owner could, in the
exercise of ordinary care, have ob-

tained knowledge of plaintiff's claim
by inquiring whether the material
had been paid for, the sub-contractor
might have his lien for materials used:
Fay e. Ori80tl, 60--186.
If the owner has knowledge of subcontractors, or of facts sufficient to put
him upon inquiry, he should withhold
payment during the thirty days.
After that, if no notice be served upon him, he may, of course, proceed,
whatever his knowledge may be. for
he would be justified in assuming
that the right to a lien was waived:
Jones. etc., Co. v..'}f/uphy, 19 N. W.
Rep_, 898.
While it may be that the mere
stipulation on the part of the contractor not to claim a mehanic's hen
would not preclude aub-contrnctors
from doing so, they are precluded
where the contractor stipulates in the
outset for a mode of payment inconsistent with the mechanic's lien:
Ibid.
If the principal contractor by the
terms of his contract is entitled to
compensation in full before the work
is completed. and this compensation
is fully paid to him before that time.
and without anv notice of claims for
liens. no liens can be enforced against
the property owner or the property:
Rolancl e, G., M. et A. R. Co., 61-

:J80.

600.
SEC.

9.

If the premises do not sell for
more than enough to pay for the
prior mortgage or other lien, the accounting or distribution of proceeds of
sale is not required. The entire proceeds are to be applied in such cases
to the prior mortgage or other lien:
German Bank e. Sehloth, 59-~1l6.
The provision of paragraph four

of this section has no application
where the mortgage has heen foreclosed and the premises sold thereunder before the materials for which the
lien is claimed have been furnished]
in such case the statutory right to
redeem is the only right which can
be enforced: 8hephel'dson v. JohnSOli, 6~-239.

602.
SEc.13.
Under ]5 G. A., ch.44, held, that
an assig nment of an installment due
a mechanic, before completion of his
contract. would not entitle assignee
to a lien: Merchant f'. Ottumir«
Water Power Co.• 54-4.';1; and under the present section. held. that it
was the lien which was assignable.
and followed the aasignrnent of the
debt, and not the mere right to a
lien which the mechanic has not yet
availed himself of under the atatuv :
Broum v. Smith, 55-:31; Lanqan ".

ISankey,
5.'>-52.
Where an attempt to commence
action within the thirty days was
made, but the notice served was void
because not stating the term at which
defendant was required to appear,
held, that another notice served after
the expiration of the thirty days. to
which defendant appeared, would not
constitute a compliance wit.h this
section, and a lien could not be established in such action: Jones. etc.,
Co. fl. Boggs, 19 N. \V. Rep., 678.
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SEC.

14.

Under the provisions of Rev. §18,52,
similar to this section, held, that the
requirement thnt the clerk's abstract
shall contain the name of the person
against whose property tbe lien was
filed really amounts to no more than
that it shall contain the name of the
person against whom the account
WW! filed and the claim for lien was
made and that it .lid not require, by
inference, the claim should state the

name of the owner of the property
against which the lien WIU\ claimed.
Therefore. held, that where the person against whom the claim existed
was dead, the claim for a lien was
properly tiled as against the administrator of his estate, without naming
the heirs, who were owners of the
property against which it was sought
to establish the lien: Welch 11. McUrajf, 59-519.

603.
LIENS OF SUB-CONTR.\CTORS ON PUBLIC nUILDtN.GS OR BRIDGES.

[Twentieth General Assembly, Chapter 179,]

SECTION 1. E,ery mechanic, laborer or other person who as
Who mnr have sub-contractor shall perform labor upon, or furnish materials for
a l ien.
the construction of any public building or bridge or other improvernent not belonging to the state, shall have a valid claim
against the public corporation constructing such building, bridge
or other improvement for the value of such services and material,
in an amount not in excess of the contract price to be paid for
the building, bridge or other improvement, nor shall any such
corporation be required to pay any such claim, at any time hefore,
or in any manner different from that provided in the principal
contract.
• SEC. 2.
Such claim shall be made by filing with the public
TTmv lien shall officer through whose order the payment is to be made, an itembe IJUld...
ized and sworn statement of the demand within thirty oays after
.
the performance of the last labor, or tho furnishing of the last
portion of the material, and claims shall have priority in the order
III which they shall be filed.
SEC. 3. Any party in interest may cause the adjudication as
How
to the amount, validity, priority and moue and time of payment
ndjudlcated,
of such claim by equitable proceedings in any court hlwing jurisdiction. In such case the court may assess a reasonable sum to
be taxed as attorney's fees against tlie party failing in such action
in favor of such corporation.
SEC. 4. The contractor may at any time release such clai m by
Contrnr-tor
filing with the treasurer of such corporation a bond, to such corell poration, for the benefit of such claimants in sufficient penalty
m,"Y rc
blcn'lI ng'. h
(' 1\1111 l'
.
bnnd,
WIt sureties
to be approve d by sue h treasurer, conr 1"itione d for
the payment of any sum which may be found due such claimant.
Mnr prevent And such contractor may prevent the filin~ of such claim by
filing r-lnirn, by filing in like manner a bond conditioned for the payment of
fllllllJ buud,
•
.
persons who may be entitled to file such claims. Suit may be
brought on said bond by any claimant within one veal' after
the oause of action accrues, and judgment shall be -rendered
against the principal and lIureties for any amount due said claimant,
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604.
2155.

SEC.

[19 G. A., ch. 8, repeals this section and enacts a substitute which is the
same with the addition, after the word .. filed" in the fifth line, of the
words "a notice which shall contain the/acts I"Ilquired to be set out ill said
certificate. "J

606.
SEC.

2171.

The propex:t¥ contemplated by the
statute, for which a warehouse receipt
may be issued, must be the property
of the recei pt- holder. If the receipt
is not designed as evidence of title,
but merely as security I the title of
the property remaining in the person

issuing the receipt. it is void: Sexton
e. Gmham, 53--181.

Whether a warehouse receipt will
be valid if the intention in executing

it is to create a mere lien, queue:
Lowe v. Young, 59-364.

609.
18 G. A., Ch. 25.
Prior to the enactment of this statute a livery stable keeper acquired
no lien as such upon property kept
by him in the course of his businesa:
McDonald e. Bennett, 45-456; Munson v. Porter, 19 N. \V. Rep., 290.
If under any circumstances the
lien should be deemed forfeited by

the assertion of a claim for a lien for
too large an amount, the assertion
should be clear and distinct, and
operate to interfere in the present
with a claimed right on the part of
the owner: Mlmson v. Porter, 19 N.
W. Rep., 290.

613.
SEC.

2202.

Where a wife places money in the
hands of her husband, upon the
agreement by him to account to her
for it, the transaction creates a debt
in favor of the wife against the husband which will constitute a valuable
consideration for tbe conveyance of
real estate by him to the wife, if such
conveyance IS made before any lien
thereon attaches. And under peculiar facts held that the wife Wllotl not
SEC.

2203.

This section renders invalid any
agreement between husband and
wife, even in contemplation of a separation, for the relinquishment of
their respective interests (including
dower interest) in each other's real

estopped from holding such property
I1S against creditors of her husband:
Jones e, Brandt, 59-:{32.
The provisions of Rev. § 2499 as to
liability of wife's property in her
husband's hands for his debts. have
no application in case of creditors of
the husband becoming such after the
taking effect of the present provisions
of the Code: ibid.

I

property. It changes the rule reoognized in Robertson v. Robertson,
2;>-350, and McKee l'. Heyllold8. 26both decided before its enactment (see notes to § 2206): Linton v.
Crosby, 54-47tl.

1578,

SEC. 2~04.

Where a wife knowingly permits
her property to be applied by her
husband to payment of debts contracted for family expenses for which
it would be liable under § 2214, she
does not thereby become a creditor
of her husband for the amount 80
applied: Cuurtt';ght v. Courtright,

5;H>7.

If property or money of the wife in
the husband's hands 18 used by him
with her knowledge and consent, for
purposes connected with the support
of the family without any RllI'eement
to repay her, she cannot recover
therefor from his estate: Patterson o,
Hill, 61-i'l34.

14D
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614.
SEC,

2206.

See additional notes to § 2203.
SEC.

2207.

This' section does not affect the
common law rule of nzency by which
the wife, being abandoned by her
husband without her fault, may
pledlle his credit for necessaries, and
If left by him in the management of
his business, may make all contracts
reasonably incident to such management. Therefore, held, that a wife
thus abandoned by her husband could
SEC.

make a valid sale of a cow belonging
to him for the purpose of procu ring
support, the cow being of such character as not otherwise to furnish
family support, and that this might
be done before the destitution of the
family became complete and absolute:
Rmeson v. Spallgler, 17 N. "V.Itep.,
173.
.

2211.

The damages accruing to the estate
of a married woman because of a
wrongful act which causes her death,
should not be assessed on the same
basis as though she were unmarried,
even though she may have been en-

/ol'aged to some extent in a separate
business. Damages should not he 1\1lowed in such case for services which
would have been rendered for the
benefit of her husband and family:
StUZJllil.lltl' ~'. Cloughly, 58-73fl.

615.
SEC.

2214.

To constitute a family expense, it
is essential that the thing for which
the expenditure was incurred should
have been used or kept for use in the
family: Fitzgerald v. McCarty, 55702.
'Where the husband, after the indebtedness was contracted, gave a
note therefor, drawing interest at ten
per cent. and providing for an attorIII'Y'S fee, held, that a recovery could
not be had against the wife for the
attorney's fee nor for interest at that
rate: Ibid.
Mocey borrowed for and used in
purchasing articles which, if obtained
on credit, would constitute proper
items of family expense, cannot itself
be treated as a family expense: Dacis
v. Ritch.,!!, 55-719.
An action to make an indebtedness
for family expenses a lien upon real
property of the wife, may be brought
m the county where the property is
situated: Sec ~ 2578 and notes in
supplement thereto.
Where the husband executes a
note in payment of an account for
family expenses, the statute of limitations as to the action against the

wife for such expenses, is suspended
until the maturitvof the note: DIIeidson lJ. Biggs, 6'1-809.
The fact that a creditor has broug-ht
an action against the husband alone
and obtained judgment thereon by
consent does not extend the statute
of limitations as against the wife
until the judgment shall become
barred: Polly r. Wall.'er, 60-86.
Where the husband purchased a
watch and chain and other jewelry, a
part of which was presented to his
wife and the remainder used in the
family, the wife WIlS held liable
therefor as family expenses, although
she had no knowledge that they were
not paid for until sometime afterwards: ][alfll/fwdt e. Flauqht.r, 60
-148.
A father not being liable for necessaries furnished an adult son or
daughter who lives with him, is not
liable for such necessaries as beingpart of lhe family expenses. The
purpose of this section IS not to declare what charges or expenditures
would be regarded as expenses of the
family, but to provide a remedy
therefor against both husband and
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wife: Blackley II. Laba, 18~. W. carrying on a farm from which the
support of the family is derived, it
Rep., 658.
As husband and wife are equally would be in effect devoted to the
bound for the support of 'the family, support of the family, and she cannot
if money of the wIfe should with her recover therefor from the husband's
consent be invested in the business of estate: Patterson e, lIill, 61--534.

617.
SEC.

2221.
appears that she authorized suit to be
brought and accepted alimony allowed by the decree: Ellis v. White,
17 N. W. Rep., 28.

The fact that the plaintiff is not a
resident of the state cannot be taken
advantage of by her for the purpose
of defeating the judgment, where It
SEC.

2222.

I

Defects in the verification of the cannot be urged in a collateral attack:
petition are not jurisdictional and Ellis v. White, 17 N. W. Rep., 213.
SEC.

2223.

There may be inhuman treatment
endangering life although no physical
injury is shown to have been sustamed. Therefore, held, that where
the husband had searched for a revolver with the intention of killing
his wife. her life had been in danger
within the meaning of the statute,
and her husband had exhibited such
a criminal disposition that her life
would continue to be in danger if she,
continued to live with him, and she
was entitled to a divorce: Sackrider
v. Sackrider, 60-397.
Fl\Cts in a particular case held sufficient to show legal cruelty as herein
specified; and further, held, that the
conrlonement of the wrong was not
sufficiently shown to defeat, the right
to divorce: Sesterhew e, Sesterhen,
60--301.
Facts in a particular case held

sufficient to constitute a willful desertion of the husband on the part of
the wife: Pilgrim fl. Pilgrim, 57370.
In a particular case. held, that the
evidence was not sufficient to show
cruel and inhuman treatment entitling the wife to a divorce: Rivers v.
RivPI"S, 60-378.
Where it appeared that defendant
was convicted on an indictment for
felony but the cause was appealed,
and Itt the time of the trial in the
divorce suit such appeal WWl undetermined, held, that there was no ground
for divorce upon such conviction:
Ibid.
The causes enumerated in this section a.re the only ones which will
j ustify either party to the marriage
in refusing to live with the other:
York v. Ferner, 59-487.

618.
SEC.

2226.

Where the wife brings action for
alimony without divorce, a ternporary
allowance may be made for the
prosecution of the action in the same
manner as is provided by this section
in proceedings for divorce: Finn v.

Filln, 17 N. W. Bep., 739.
The proof of marriage in a. particular case, held, sufficient to authorize
the allowance of ternporary alimony:
Smith v. Smith, 61-138.

619.
. SEC.

2227.

The attachment'authorized by this
section may be levied on the home-

I

stead, and may in a proper case be
granted in suit to annul a legal mar,

•
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riage as well as in one for di voroe:
Daniels 11, MOr/'is, 54-369.
The provisions of the Code relating to attachment in ordinary civil cases are not applicable:
Smith e. Smith, 61-1:\8. In l\ particular case, held, that an attachment
SEC.

•

without a. bond was properly allowed:
ibid,

The remedy by attachment iii not
exclusive of thut by injunction, to
restrain the disposition of property
by the defendant: W barton v. W harton, ['i-(i\)6.

2220.

Where the action for divorce is
brought by a resident of one state, in
the courts of that state, Ilgainst a
non-resident, and service is had by
publication only, without appeurance
by defendant, the court acquires
jurisdiction only to declare the status
of the parties before it, but cannot
render a valid decree as to the eustody of minor children who are nonresidents of the state where the decree is rendered: Kline v, Kline, 5i386,
The party to whom the divorce is
granted cannot have any further
right or interest in the property of
the other party than that which is
,.iven under this section, and cannot
claim any share by way of dower in
cass of survivuh Man,in 11, Morrin,
59--699; B(Jylel1 11, Latham, 61-li4.
It iii competent for tho court to set
apart fbI' the plaintiff a speeifio portion of the defendant's estate M
alimony, and this may be done even
though no prayer to have this specific
propert,Y set off as alimony is eontained III the petition, and notice of
the action is served by publication
only: 1'lf'illg 11, O'Meara, 59-326.
Alimony ill rarely and only under

peculiar circumstances granted to
the party in fault, even when that
party is the wife, and where a suit
Wl\B brought by the husband against
the wife for divorce on the ground of
inhuman treatment. and the wife in a
cross-petition asked divorce from the
husband 011 the sallie ground, and
divorce was granted to the wife and
denied to the husband, held, that it
was error to allow to the husband 1\
I sum as alimony and make it a lien
on the homestead, which was in the
wife's name and acquired from her
separate means: Barnes v. Barnes,
59-4?.a,
Under particular circumstances,
held, that the allowance for alimony
WlIJi
not excessive, and further,
held, under peculiar facts indicating
fraud on the part of the mortg'1l~ee. and in view of the further fact
that the wife had not joined in such
rnortunge and therefore had a dower
interest superior thereto, that the
decree din-cting that the allowance
of alimony should be a hen upon the
premises prior to a previous mortg>l(:'e was not erroneous: Sesterhen
r, Sesterheu, 60-301.

621.
SEC.

2236.

In a proper ease an atrachment
may issue as provided in § 2~jJi in
SEC.

Icnoeo
of divorce: Daniele
['!-;JG9.

~.

Morl"is,

2238.

A minor may disaffirm his contract' not disaffirm tho contract until her
before attaining majority, as well as minor brother became of age, held,
during a reasonable time thereafter: not within It reasonable time, espeChild•• ", Dobbin." 5'\-20:0;,
cnllv in view of the further facts that
Disaffirmance by an action brought she '(ltd not ask legal advice, and
three or four yeara after plaintiff', a delayed at least three months after
female, attained her majority, the sho was informed that she could disonlv excuse offered for the delay be- affirm the contract before hring'in~
in/l" that she was informed by her action: Green ~'. Wildiug, tJ9;-6i9.
mother and neighbcrs that she could
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623.
SEC.

224l.

As between the father and mother to the matter of primary importance
of a child, the former has no par' is th" interest and welfare of the
amount right to its custody, the COil' child: Bonnett v. Bonnett, 61-199.
trolling consideration in determining
In controveraies as to the rizht of
to which the custody will be awarded custody of a child the interest of the
being the best interest of the child; child is the controlling consideration:
and, held, that the custody of an un- , Fonts v. Pearce, 19 N. W. Rep., 854.
weaned infant fifteen months old Wf\S
A step-father of minor children.
properly awarded.o the mother: who are members of his family, stands
The State 1'. Kirkpatrick, ij·l-:37il.
ill 10('0 parentis to such children, and
The rillht of the ~arents to the under ordinary circumstances can
custody of their child 18 not absolute I make no claim for their support and
under all circumstances. A parent maintenance, unless under peculiar
can, by azreement, surrender the, circumstnnces: Latham v. Myers,
custody of his infant child so as to I[)7...,j19; but he is under no obligamake the custody of him to whom he tion to preserve their property by
surrenders it legal ,and when he does, i paying off incumbrances thereon, and
either by abandonment or contract, ' is not debarred from acquiring title
surrender his present lel!al right to I thereto under foreclosure proceedsuch custody, in all controversies ings: Otto v. Schlopkuhl; 57-226.
subsequently arising in respect there- I
SEC.

2246.

A surety in a R'Dardian's bond should
not be absolutely discharged upon
his application, npon the minor's
coming of age. The most that he is
entitled to is a conditional discharge.
If after the majority of the ward and
the final settlement with the guardian, the ward unreasonably delays
to enforce wha.t rights he may have

aR'lloinst, sureties on the bond, he may,
upon application of the sureties, be
ordered to commence and prosecute
proceedings wil hin a time to be
named, and in the event of a failure
to do so the sureties may be regarded
as discharged: Vel'mil!lG e. Bunce,
61-605.

624.
SEC.

2250.

This section modifles the common
law rule as to the power of the guardian over the property of his ward .
The guardian can only act in pursuance of the direction of the court

first obtained, and an act.done without such direction will not bind the
wnrds properly: Bates v. Dunham,

58--008.

SEC. ~253.

[19 G. A., ch. 100, § I, amends this section by adding thereto the following:]
In all cases where a non-resident idiot, lunatic, or p'Olrson of
unsound mind has property ill this state requiring care and protection, the circuit court in any county where such property or
any part thereof is situated may appoint a guarJian of the
property of such person, who shall have the same power and
authority in relation thereto, and be subject to the same liability,
as the guardian of a resident minor.
SEC.

2251-.

A failure to pay over money by the \ failed to ohey 1\ mandate of the court
l!'uar~lian will not:constitute a .brca~h requiring him t<'!. account: Verm il!lG
of his bond until the guardianship v. BIlIIce. 61-600.
accounts are settled, or until he has
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625.
SEC.

2258.

Where actual personal service of
notice upon a minor was shown, and
it appeared that the court had determined that the service had been duly
made, as provided by law, and such
determination was of record, held,
that even though it did not appear
that a copy of the petition was filed,
SEC.

as required by this section, the proceedings were not void: BU71ce e.
Bunce, 59-.533.
A general averment in the petition
in rezard to the necessity of the sale
is sufficient to give a court jurisdiction, and probably would be held
sufficient even on appeal: Ibid.

I

2261.

Where jurisdiction has attached lateral proceeding alleging the want
and a sale has been approved, it can- of a sale bond: Bunce v. Bunce, 59not be successfully attacked in a col- 533.

626.
SEC.

2263.

It is at least doubtful whether, between the time of sale and the approval of the deed, the purchaser has
any taxable interest in the property
sold: Ordway v. Smith, 53-589.
Under 12 G. A., ch. 86, which allowed the clerk of the proljilte court
to transact. in the absence of the
judge, all probate business Dot reSEC.

quiring notice, subject to the supervision and approval of the judge,
held, that the endorsement upon the
deed of the approval by the clerk of
the sale and deed, and the approval
by the judge of the sale, when reported by the guardian, constituted a.
sufficient approval to render the deed
valid: BIIIIC~ v. Bunce, 59-533.

2266.

fI9 G. A., ch, 100, § 2, amends this section by adding thereto the following :]

The foreign guardian of any non-resident idiot, lunatic or person of unsound mind may be appointed the guardian in this state
of such ward by the circuit court, in like manner and with like
effect in all cases where the foreign guardian of a non-resident
minor could be appointed the guardian of such minor in this state.
Such guardian shall have the same powers and be subject to the
same liabilities as guardians of resident minors.

627.
SEC.

2272.

.. Unsound mind" menns something different from idiocy, lunacy,
or insanity. Weakness is not necessarily unsoundness, but there may be
a weakness short of idiocy. either

congenital or superinduced by disease
or old age, that amounts to unsound
ness: Smith e, Hickenbottom, 577J3.

631.
SEC.

2310.

The filing for record is as essential

of the person making the adoption,

to the validity of the adoption as is held, tha.t it was not valid: Tyler t'.

the execution or acknowledgment; Reynolds, 53-146. To same effect,
and where the instrument was not see Gill v. Sullioan, 5.')-;~1, and
filed for record until after the death Shearer e, Weaver, 56-578. ,
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634.
SEC.

2312.

Following, Murphy c. C"e(qhton,
4;->-179: Lees e. Wetmore,58-170.
Where an action at law is brought
against an administrator to enforce
an indebtedness due from an estate,
instead of being prosecuted by proSEC.

bate proceeding as a claim azainst
the estate, the error is one as to the
form of action only, to be corrected on
motion under § 2!i19, and is ·not one
affecting the jurisdiction, to be raised
by demurrer: See note to that section,

2313.

The hearing may be ordered to be !seat, notwithstanding the provisions
had at a place other than the county of § 1\)2: Calle!!". Stewart, 60-16U.
REC.

2314.

Where a probate court directed
that notice of an application by the
administrator for sale of the real
property to pay debts of the estate
should be served by publication for
two weeks in a newspaper, which

order was complied with, held, that
the court thereby acquired jurisdiction as against non-resident defendants to act upon such application:
Case!! II. Stewart, 50-160.

635.
SEC.

2317.

Jurisdiction ofthe probate court is
not exclusive as to land belonging to
an intestate, which is not required for
the payment of debts and remains in
the possession of the heirs after adSEC.

ministration is concluded, and an action agwinst heirs in possession by a
person claiming to be heir may 00
brought In another court: In re Estate of Seaton, b!3-52$.

2319.

The fact that a court in granting
administration upon the estate of a
foreign decedent, appoints an administrator for the care of real estate

in that county, does not limit its
jurisdiction under this section as to
property in other counties of the
state: Lees v. Wetl/lore, 58--170.

636.
SEC.

2326.

A WIll made in another state and
ralid where made, but not executed
U1 compliance with the laws of this
state, will not be effectual to dispose
af real property situated here: Lyllch
n. suu», 54-516.
A subscribing witness cannot testits as to his understanding of the purpose and object of making the will:
Stephenson e. Stephenson, 17 N. W.
SEC.

Rep., 4.56.
A contestant having admitted that
testator signed the paper purporting
to be his will. and the same was
properly witnessed, should not be
permitted to introduce testimony
tending to show that the will was not
wi tnessed at the req uest of testator:
Ibid.

2327.

The fact that a husband is a lezatee under the will does not render
the wife an incompetent or interested
witness thereto: Haiokine t1. Hawkin», 54--443.
A corporator in a charitable corporation, in which it is not contemplated that any profits shall arise,

whose only interest therein is contingent upon a possible termination
of the corporation and division of its
asseta, has no such interest as to be
disqualified from being a witness to
a Will in which a bequest to such corporation is made: Quilln v. Shields,
17 N. W. Rep., 437.
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SEC.

2329.

When the statute provides the
manner in which a will may b~ revoked, that manner must be pursued.
Scrolls drawn across the signature,
which do not obliterate it nor render
it illegible, do not constitu te a destruction of the will, and, therefore,
do not amount to 1\ revocation unless
witnessed, as required in the followinll' section: Gay fl. Gay, 60-41G.
When an act of destruction or
cancellation. is sufficient to work It
revocation, if done with that intent,
the declarations of the testator may

be admissible to show the intent, but
when the act does not amount to a
revocation, the declarations of the
testator lire not admis-ible to prove
the revocation: Ibid.
The birth of a child to the testator
operates as a revocation of a will
previously made: A lden fl. Johnson,
18 N. W. Hep., 696; and the same
rule holds in case of the birth and
recognition of an illegitimate child
by its father: Milbum e. Milburn,
60-411.

637.
SEC.

2340.

The parties may, under this soetion, demand a jury trial as a matter
of right, and the verdict of the jury,
in such CUBes, will be as conclusive as
is the verdict of the jury in an action
at law. It cannot be treated like a

verdict upon issuetl in chancery,
which were referred to a jury for the
purpose of informing the conscience
of the court : Collins v. Brazill, 19
N. W. Rep., 3:38.

638.
SEC.

2347.

The provisions of this section, as to
removal from the stute, apply also to
administrators. In ordinary cases a
non-resident should not be appointed

administrator, althoujrh otherwise
entitled und ..r § 2:~;)4: In re Esict« of
O'Brien, 19 N. W. Rep., 7\17.

639.
2350.
Persons to whom property is be- this section, and the probate court

SEC.

queathed in trust. to be applied as directed in the will, are legatees, and
not trustees, within the meaning of
SEC.

cannot require them to give bonds
as here provided: Pen'Y v. Drury,
56-60.

2352.

Tile ancillarv administrator should
proceed without reference to the condition of the principal estate. at least
until such condition is shown: Ashtun 11. Mile«, 49-G64.
Under provisions of Rev. §§ 2328-

31. held, that It person appointed by
a proper court of th is state as execuof a foreign will, might exercise the
powers of discretionary sale conferred
by such will upon the regular executors: Lees fl. Wetmore, 58-170.

640.
SEC.

2353.

The probate ora foreign will may
be set aside in an original proceeding,
on the ll'round that the will is not in
conformity to the requirements ofthe
law of this state: Lynch e. Miller,
54--GI6.
In a proceeding in probate court

I to obtain

an interpretation of the
will, a minor defendant, represented
by a guardian ad litem, may, by
cross-bill, seek to have the will set
aside as invalid: Kelsey v. Kelsey,
57-3~3.

BlJPPLEMENT.

SEC.

2354.

I

The court has Borne discretion as to to make the appointment where the
appointing a person designated by party is a non-resident: In re Estate
this section, and ma.y properly refuse of O'Brien, 19 N. W. Rep., 797.

641.
SEC.

2366.

I

This provision as to giving notice administrator from discharliinll' the
is directory, and omission to give the duties pertaining thereto: Johnson
notice does not have the effect to an-I t7. Barke,', 57-i:l2.
nul the appointment, or prevent the
SEC.

2367.

Where it appeared that ad min istration on the estate of one dying out
of the state was granted after five
years from the time of his death, held,
that it,would be presumed that it was

shown to the court that such grant of
administration was within five years
from the time decedent's death was
known: Lees e, Wetmore, 58-170.

643.
SEC.

2371.

Failure to inventory and appraise
the personal property thus to be set
apart to the widow will not defeat
her absolute ownership thereof, nor
its exemption in her hands: ..ldkinlion v. Breed inq, 56-26.
As to who -is deemed head of a
family, so that upon his decease his
SEC.

2372.

The administrator is charged with
the duty of collecting life insurance
and distributing it to the proper persons, and is liable all his bond for
failure to do so: Kelley e, ,Vann, 566:!5
This section contemplates a case
where the policy is payable to deceased or his legal representative.
SEC.

widow may claim property as exempt,
see !$ :3072 and notes: Linton v. Crosby, 56-&'l6.
It is doubtful, to say the least,
whether the husband can by will
deprive his widow of personal estate
which, in his hands, was exempt from
execution: Linton v. C"o8by, 6H.!93.

If payable to another person for the
use and benefit of such person, it
cannot be otherwise disposed of by
will: McClure v. Johnson, 56-620.
Proceeds of life insurance in the
bands of the beneticiary are subject
to his debts: Murray e. Wells,5a256.

2375.

Under particular facts, held, that
the supreme court would not interfere with an order refusing to make
an 'allowance to the widow: Cold,cell v. Estate of Caldwell, 54-4;;6.
The allowance provided herein for
temporarv support where necessary,
is no part of the widow's dower or
inheritance, but something entirely
distinct, and the right thereto is not
relinquished by an ante-nuptial release of all rights of dower and inheritance as the widow and heir of
deceased; Mrrhajfy c. Mahrrjfy, 17
:Y. W. Rep., 46.
While the primary idea of the statute is t:lI\t specific ,Property must be
set off, yet, 10 case It is not posaible,

the court may charge the executor
with making money payments, and
that, too, regardless of the question
as to whether he has the requisite
amount of money in his -hands at
that time, if there is property which
the l'xecutor may convert into money
for the purpose of making such payments, Rec. 2:377 contemplutes that
the allowance may, upon a proper
application and showing, be reduced.
It should not ordinarily be paid in
advance, but a reasonable opportunity should be left to modify and reduce the n.llowance in case it should
be found necessarr. to do so: Estate
of Mr.Reynolds, 6 -585.
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SEC.

I

2377.

A reduction of the allowance can be required to account for or pay
only operate upon an unexpended back any portion already expended:
balance thereof. The widow cannot Harshman 11. Slonaker, 53-467.

644.
SEC.

2379.

I

The finding of tho court upon such recover the property of the estate:
proceeding cannot be pleaded in bar Ivers 11. IV/J1's, 17 N. W. Rep., 149.
of an action by the administrator to

645.
SEC'.

2388.

Although the general rule as. to
time within which application to sell
real estate is to be made be as stated
in McCrary v. Tasker, 41-255, nevertheless matters excusing a delay
beyond that time may be set lip in
the petition making application for
leave to sell, and proved: Conger v.
Cook, 56-117. And a judgment ordering a sale cannot be collaterally
attacked, although rendered nine
vears or more after the death of intestate: Stanley fl. Noble, 59-666.
Allegations in a petition that no
personal estate had come into the
hands of the administrator, and that
there were debts remaining unpaid,
held, sufficient to sustain the jurisdiction of the court in ordering a
sale: Ibid.
SEC.

Where the records show that
claims were filed against the estate,
proceedings for sale of property will
be upheld against collateral attack,
although it does not appear that such
claims were ever paid: Lees v. Wetmorr., 58-170.
Where an application to sell real
estate was made more than fifteen
yeurs after administration was granted, held, that this long delay required
the plaintift· to establish circumstances causing the delay: Wilson
e. Stanton, 58-404.
In a particular case, held, that the
circumstances were not such as 10
constitute an exception to the rule
announced in JfcCrat·y e. Tasker,
41-25f>j Hadley e, Grego"y, 57-157.

2389.

The judgment of the court, where
application for a sale has been properly made, as to the suthciency of notice of the application as here required, and of the sale, is conclusive
as against a collateral attack: Lees

Wetmore, 58-170.
A notice in It particular case, attacked on the ground of error in
naming the decedent and in describing the land to be sold, held sufficient: Stanley r. Noble, 59-666.
II.

648.
SEC.

2408.

The clnim filed takes the pllice of
a petition, and is to be regarded as a
statement of the cause of action
against the estate, and must contain
all the averments necessary to show
such cause of action: Bremer Co. v.
Curtis, 54-72.
All that is required in the first instance of the claimant is to make out,
verifv and file his claim. The administrutor may then approve or allow it, if he sees proper; otherwise
it is deemed denied (§ 2410). But
before the court can obtain any juris-

diction or power to decide as to the'
correctness of the claim, notice must
be served on the administrator, The
allowance by the administrator, after
filing and before notice. of a part of
the claim, is not an adjudication as
to the balance, and is not binding on
claimant, and he may prosecute his
demand as to the balance: Smith e.
McFadden, 56-482.
Where the claim against the estate
grew out of a contract upon which
the testator was jointly liable with
another, and action was brought

SUPPLEMENT.
against the survivor and the executor!' bringin~ of such action WII.8 a suffiof decedent jointly, in the same court cient film!!, of the claim against the
in which the claim against the surety estate: Moore v. McKinley, 60--::l67.
might have been filed, held, that the

649.
SEC.

2411.

I

Either party is, under this section, ry trial upon demand. The trial may
construed in eonnection with other be hy the court, if the parties waive
sections of the Code, entitled to a ju- a jury: Ingham e. Dudley, 60-16.
11.8

SEC.

I

2412.

Power is by this section conferred re Heath's. Estate, 58-:~.
upon a probate court to appoint a
As to reference in general, see
referee in the matter of the examina- §§ 2815-2830.
tion of administrators' accounts: In

650.
SEC.

2418.

The purchase and erection of a
tombstone is a proper expenditure to
be made by an executor, as pertaining to the funeral expenses, and such
expenditure may be made without
any direction by the will, and notwithstanding the estate may be insolvent. The propriety of obtaining
H. tombstone, and the amount to be
SEC.

2420.

A judgment rendered against deceased in his life-time must be paid
in the first instance out of the personal estate, and must therefore be
filed and allowed as other claims of
the fourth class, and becomes barred
if not thus filed and allowed within
proper time. When the personal estate is insufficient to satisty it, action
SEC.

expended therefor, may vcry properly
be left to the court having the supervision of the settlement of the estate. and unless the provision thus
made shall appear to be unreason" ble
or excessive, the persons in interest
should be hound thereby: Crapo v.
Armstro11!l, 17 N. W. Rep., 41; Lute
v. Gates, Id., 747.
may be bronzht to enforce payment
by sale of real estate. See § 00!J~:
Bayliss e. Poirers, 17 N. 'V. Rep.,
907.

The fact that a contingent claim is
allowed does not entitle the claimant
to an order of payment until the
right of the claimant becomes absolute: Blanchard v. COllyer, 61-15:3.

242l.

There being no statutory bar as to
the proving of claims of the third
class, they may be proved up after
the expiration of the twelve.months:
Smifll v.•lfcFadd/!1l, 56-432.

A claim of fourth class must be
filed and proved within the twelve
months: Brownell v. WillirrmB, !>4-

3",:t

Where the claim is filed in time to
have it properly allowed within the
year, the fact that its allowance is
postponed beyond the year, by a continuance granted to def-ndunt to enable defense to be made. will be a
~ound of equitable relief from the
bar of the statute: lnghmn e. Dudley, 60-16.
Where it appeared that a claim

against the estate WII.8 placed in the
hands of attorneys in due time for
filing, and that they delayed filing
upon request of an attorney who had
been acting for the administratrix,
upon representation. by him that he
would see the administratrix with
a view to an adjustment of the muttel', and was then filed three months
before the expiration of the limitation, hut at such time that the term
of court, in which it would come up
for allowance, did not. commence until a few days after the expiration of
the year, held. that in view of the
fact that the estate remuined unsottied and was solvent, a sufficient excuse was shown for the slight d~lay
and that the court erred in rejecting
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the claim: PP.tt1l8 v. Farrell, 59-296.
Where a claim WIUI left with attomeys more than six months before the expiration of the time for
filing the Raine, and failure to file

resulted from accident or mistake on
the part of such attorneys, held, thai
there was a sufficient ground for
equitable relief from the bar of the
statute: Wilcoz v. Jackson, 57-27$.

652.
SEC.

24313.

The widow's distributive share of
personal property cannot be affected
by will: (Overruling In tb« matter
of the b'state of Dads, il6-24.)
Ward fl. W1J7f, 5~6.':ij Linton e,
Crosb.,!, 61-29;1, and held, that the
fact that a widow, who, under this
rule, was entitled to a share of personal property notwithstanding the
will of her husband which made

other disposition of it, made no claim
thereto until the executor had paid
out a large portion of the personal
estate in legacies, &c., and only allserted her right in opposition to the
will after the decision in the case of
Ward v. Wo~f, eupra, was announced, was not estopped from doing so: Linton v. C"oBby, 61-29:3,
and Sam, e, Same, Id., 401.

6E3,
SEC.

2440.

The widow's share in property
other than the homestead should
hear its proportion of mortgage indebtedness to which she has assented
by joining in the execution of the
mortgage, and she can only claim, in
such case, her distributive share of
the proceeds of the property, after
the mortgage indebtedness has been
satisfied therefrom: Trorcb"idge ".
Sypher, 55-35~j McGlothim e. Hite,
iji"J-092j but when the portion set oft'
to the widow for dower includes the
hotnesteud, such homestead is not to
be subjected to the payment of a
mortgage covering it together with
other properly, though the widow
joined in such mortgage. until such
other property is exhausted: Wilson
r. Hardesty, 48-515; J{cGlo/hlen ",
Hite, supra; Wells v. IVells, 57-

410.
Lncas v. Sawlje,', 17-517, followed:
Parke!' e. Small, 5.j-7;~2.
The statute of limitations does not
r1l11 ngninst an unrelinquished right
of dower, before it becomes vested
bv death of the husband or wife:
LIurleman r. Hazlett, vii-2M.
The doctrine of Robertson ". Robertson, 2;J-:~.jO, that a relinquishment of dower in an agreement to
separate iR bindirnr, is changed by
2:W:1. Such 1\ relinquisbment is no
longer valid: Linton " C"osl}!;, [,4471i.
The widow's dower interl'Rt is ollly
one-third. Though she may, under

*

I

§ 2455, become entitled to a one-half

interest in property of her husband,
the excess over one-third is not dower interest, and may be defeated by
will, by debts, &c.: See notes to that
section.
A wife who obtains a. divorce
from her husband thereupon losee all
claim to a share in his property
should she survive him: Ma,.,.i" r.
MaI·,'ill, 59-699j. Boglos c. Latham,
61-174.
Where 11. man against whom a decree of divorce had previously been
rendered at the suit of a woman
claiming to be his wife, made an exchange of land with another who
knew the fact of such divorce and be.lieved that the party 8!fl\inst whom
It was rendered was therefore unmarried, and the transaction of exchange was effected through a Bon,
by 1\ former marriage, of the party
against whom the divorce was rendered, such son and nzcnt remaining
silent ItS to the fact that his mother
was yet living; held, that such son
was estopped from claiming against
the party with whom the exchange
of property WIlR made, that his motber WH.3 living in another state at the
time that Much exchunze was maul',
and that she survived his futher and
became entitled to a dower interest
in such property which descended to
him 11M her survivins heir: WiIlhtms
II. Wells, 16 N. W. Hep .. 51:1,
A sale of 1"e.\1 property by an ae-
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s:llnee under an assignment for the
benefit of creditors is a judicial sale
within the terms of this section, and
bars any contingent right of dower in
th e nroperty: Stidqer 11. Erons, 19
N. W. Rep., 850.
If a widow, entitle'} to dower,
fails to have her interest defined and
set apart in her lifetime her heirs
may recover the same after death:
Potier v. Work'!, 57-66.
Where the wife voluntarily unites
in the conveyance of real property
and the proceeds are invested by the
husband in other property, title of
which is taken in the name of II. third
person, t he wife has no cause of action against her husband for the pro-

tection of her dower right: Beck II.
Beck. 19 N. W. Rep., 876.
W here mechanics' liens and taxes
on decedent's real property have been
paid with money provided from the
personal estate, such hens and taxes
should not be deducted from the
widow's share of the real estate:
COllger ". Cook, 57-49; Linton e,
C,·o.'Ib!l,61-29:t
The widow's share in rea.l property
is subject to a pro rata liability for
mortgages upon the whole of the
property in which she joined. In
case of a homestead her share therein
should only be subjected to a pro "ata
liability for the mortgages upon it
alone: Conger o. Cook, 57-49.

656.
SEC.

2452.

The widow's consent must be made
of record within the six months.
She will not be bound or estopped
by a writing not so made of record:
Baltlozier e. Haqne«, 57-61:):3.
The provisions of II. will considered,
and held subject to the same construction as in Cain e. Caill, 2:3-:31;
Yall Guilder v.Justice, 5B-669.
This provision applies as well to a
will executed before marriage as to
one executed after marriage: Ward
t1. Wolf, 56-46.'1.
The "widow's share" here referred
to, means her "distributive share,"
as referred to in § 24!:l7 and § 2441,
and applies to her portion of personal property, as well as of real property; and this section prohibits a
disposition by will of either personal
or real property which operates to
deprive the widow of her share therein (Overruling Estau of DarXs, 36241.: Ibid.
It is only the widow's one-third,
and not the whole of the one-half
w ich she may be entitled to lIB distributive share under ~ 24!i;;, that
cannot be affected by WIll. See note

to that section.
It is not proper for a court upon
proof that the surviving husband or
wife had knowledge of the will from
the first, and that it was in accordance with his wishes. to enter an
order more than six months after the
death of the party whose consent is
thus established to take under the will.
After the expiration of six months,
consent alone does not defeat the
party's rights. It cannot be claimed
that if no notice be liven, the consent may be entere at any time:
Houston e, Lane, 17 N. W. Rep.,
514.
Under the corresponding section in
the revision, held that the acceptance
of the provisions of a will would not
bar a widow's right to dower where
the I?rovisions of the will are not inconsistent with her dower right: Potter e, Worley, 57~6.
Where a husband devises his real
estate to his widow during her naturallife such devise is not mconsistent
with the dower right of the widow
in the land devised: Blair II. Wilson,
57-177.

657.
SEC.

2454.

Where by a special act of another
state, the adoption of a child was
authorized, and it was declared that
such child should inherit from the
ad0rtin~ parents, or either of them,
as i she were their legitimate child,
held, that such adopted child did not
thereby become entitled by virtlle of
11

this section to inherit property situated in this state. left by the father
of her adopting father, dying in this
state ailer having survived such
adoptina parents: Th« Estate of
Srmderlalld, 60-730.
Where at the time of decedent's
death, his IOn was already deceased,

IG!

162

SUPPLEMENT.

held, that the widow of such eon
could not claim any interest in the
estate by inheritance from a child of
herself and such deceased- son, said
child having survived its father, but
having died without issue before the
SEC.

death of its grandfather. The statute only provides for inheritance by
the parents of the eeuue of a child
dying without issue ; Leonard II. Linillg, 57-648.

2455.

The widow can only hold one-third
free from decendent's debts and
against his will. The balance of the
one-half which she may be entitled

to under this section, she takes as
any heir takes a distributive share:
Smith l1. Zuck-meyer, 53-14; Linton
e, Crosby, 54-478.

658.
SEC.

2457.

Where intestate dies without issue,
and his parents are both dead, it is
immaterial which died first, and it is
immaterial whether such parents, or
either of them, made any disposition
of their property by will, other than
that which would have been made
by law. The persons entitled to disSEC.

t tribul ive shares in decendent's estate,
take from him directly, and not
through the parent. the supposition
that such parent died in possession of
the property being merely for the
purpose of determining the deseente
Lash e, Lash, 57-88.

2459.

In a particular cas.e, held. that the \ share in the intestate's real property:
evidence established advancements to Ranlsey e, Abmllls, 58-1>12.
heirs such as to defeat their claim to

659.
Sxc.2465.
For the purpose of inheritance, an
illegitimate child, when recognized
by i"u father, stands on precisely the
same footing as if it were legitimate,
and the birth of such a child and its

recognition revoke a prior will in the
same manner M the subsequent birth
of a legitimate child: Milburn ".
Milburll, 60-411.

660.
SEC.

2474.

Where a creditor has filed his
claim and allowed the estate to be
settled up and the administrator discharged, he cannot afterward, in an
action against such administrator
or heirs, subject to the payment of
his claim property which he insists
was fraudulently conveyed by decedent in his lifetime to such heirs
for the purpose of defeating it. As
he might, by proper proceedings,
have had such property subjected
SEC.

to the payment of his claim during
the administration, he. cannot after
the estate has been settled, open up
the settlement for that purpose.
The settlement and discharge of the
administrator is an adjudication not
only that be bRS accounted for all
property which came into his hands,
hut also that the estate has been
properly administered upon: Daniels
e, Smith, 58-577.

2475.

A party seeking to avail himself of
mistake or fraud under the preceding
section, must allege sufficient reasons
for not availing himself of these provisions for opening up the settlement, and if he asks equitable relief

on the 1{1"0und of fraud, must set
forth the fraudulent acts complained
of, and show how he was deceived
and misled thereby: KOlOS e. Mowery,57-2O.
Orders of court approving pro-
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I

gressive reports must be regarded as that they were incorrect and frauducorrect, and it is incumbent on the lent, if so claimed: III t·~ Heath's
heirs attacking the reports to show Estate, 58-36.

661.
Sxc, 2484-.
An agent with whom notes are
left for collection by decedent in his
lifetime does not become liable as
executor in his own wrong for fail-

ure to turn over said notes to l\ foreign administrator without demand
having been made for the same:
Darr v. Dan.. 59-81.
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666.
SEC.

25]0.

Even if there is misjoinder of causes
of action, objection thereto is deemed
waived unless made RlI r,rovided in
§ 2632. (See, also, § 2633): Flyntl
fl. D. M. ~ St. L. R. c«, 17 N. W.
Rep., 769.
Under Rev. §§ 1858 and 1&'i9,
which provided that in ease of death
of one of the parties, the executor or
administrator of such party should be

made plaintiffor defendant.as the case
might require, and it should not be
necessary to make the heirs or devisees of such deceased persons parties
to such snit, held that a proceeding
against the administrator of the deceased owner, without notice lo the
heir to whom the property had descended, was binding upon such heir:
Welch e, McGrath, 59-519.

667.
SEC.

2516.

Where an amendment is made
during the trial, changing lhe nature
of the action, motion to change the
cause to the proper docket should
then be made, and not a motion to
strike the amendment from the files,
on that ground: Weaver e, Kintzley, 58-191.
SEC.

Error of the court in sustaining
motion to transfer lo the flq uity docket, will not be ground of reversal on
appeal, when. it does not appear that
the party excepted to such action or
demanded a jury trial: State ".
Craig, 58-238.

2517.

The interposition of an equitable
defense in an action at law, does not
give rise to an equitable issue, unless
defendant asks relief in equity. The
issue arising upon an equitable de-

fense in such action is to be tried according to legal and not according to
equitable procedure: Carey". Gunnison, 17 N. W. Rep., 881.

668.
SEC.

2519.

This section held applicable in
cases where a proceeding in the cireuit court which should have been
brought in probate was entitled in

SEC. 2520.

equity or at law: Ashlock fl. Sherman, 56-311; :bfcName e. Malvin,
56-362; First Nat'l Bank 01 Garrettsoille v. Greene, 59-171.

I

Provisions of civil Code B.!I to in a proceeding to condemn land for
change of place of trial, held, appli- right of war: Whilnf!l II. Atlanti«
cable in an appeal to the circuit court Southern R V Co., 53-651.
SEC.

2521.

I

An action to foreclose a mortgage prohibited by this section: Matthew,
given to secure a note which is 0.1- e, Daois 61-225.
ready reduced to judgment, is not
(167)
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669.
SEC.

2525.
injury: therefore, held, that the personal representatives of the person
whose death was caused by an injury in Missouri, where the statute
does not authorize a recovery ID such
caaes by the personal representatives,
could not maintain an action for such
injury in the courts in Iowa: Hud«
e. W., St. L. tI: P. R. Co., 61-441.

Although an action for slander
will survive against the personal
representatives of defendant, the
plaintiff cannot recover RB against
such representatives exemplary or
punitive damages: Sheik v. Hobson,
19 N. W. Rep., 875.
The right of recovery for an injury
resulting in death, being statutory,
exists only by the law of the place of

670.
SEC.

2527.

A deposition taken after plaintiff's
death, upon notice served before his
death, should be stricken from the

I59-93.
files on motion: Kel'8hman v. Siohelu,
I

671.
SEC.

2529.

The statute of limitations applies
to equitable actions: District TowlIship of Spencer I'. District Toumship
oj Ricerton, 17 N. W. Rep" 105.
The statute of limitations cannot
be relied upon at the trial unless
pleaded: Brueh. e. Peterson, 54-~48.
The fact that a. claim WRB barred
by the statute of limitations before
suit was brought thereon, does not
affect title acquired through such action if parties have fuiled to interpose
the'delense of the statute at the
proper time. They are deemed to
have waived it: Welch e, McGrath,
59-519.
The statute of limitations will run
in favor of the trustee of a resulting
or constructive trust, from the time
he disowns the trust and claims title
in his own rilorht to the trust property: Otto v. Schlapkahl, 57-226.
The cause of action for damages
from the improper construction of a
ditch does not arise until the ditch
'fin<t begins to affect the party's premises: Millu r. K. tI: D. M. R. Co.,
16 N. W. Rep., 567.
As against a. cause of a-tion for
injury to property from the construction of a ditch which is of such
character as to cause permanent
injury unless human agency intervene
to prevent it, the statute of Iimita.tiona commences to run from the
beginning of the injury. In such
case there cannot be successive
actions, but the whole injury is to be
compensated in the one action:
Powers 11. City of Council 01 1'.1f8,

45-652. But this does not apply
to a case where one party is. under
obligation to protect another from
injury and fails from time to tim e
to do so: Droke v. C.. R. I. ~ P. R.
Co., 19 N. W. Rep., 215.
A party holding a claim or right
of action cannot be allowed to prolong the operation of the statute by
refusing to take the steps which the
law requires in order to authorize the
maintenance of the action: Baker e,
Johnson Co., 33-1.')5; Prescott !'.
Go» .•er, 84-17.'); Hintraqcr r. Hennessy, 46-600; First Net'! Bank or"
Garrettsrille 11. Greene, 17 N. W.
Ren., 86,
When the rig-ht of action depends
upon a demand, such demand must
I b· made within the time prescribed
by the statute of limitations, when
there are no special circumstances
which excuse the party from making
the demand; otherwise the demand
will be considered as not made within
a reasonable time: Ball v. K. et: N.
W. R. ce., 16 N. W. Rep., 592.
The statute of limitations commenees to run againat warrants
drawn by a district township l nita
own treasurer, at least from the time
of their presentation for payment,
although such payment is refused
only for the reason that there are not
funds on hand at the time: Carpenter
II,
District Township of Union, b8:3:35.
Where a township clerk paid an
order which should have been allowed
by the township trustees at the lint
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settlement thereafter, held, that the
statute of limitations, as a~ainst an
action of mandamus to enforce the
allowance of the claim, commenced
to run from that time, and not from
the time of subsequent demand:
Dell'eJj e, Ltn», 57-2:3-'J.
Where the transaction constitutes
.. partnership, the statute will not
commence to run against an action
between the partners rehu ing thereto,
until the partnership is dissolved, or
until' a sufficient time has elapsed
after the demand for an accounting
and settlement: Richards e , Grin«ai, 18 N. W. Rep., 668.
As against an action by one of two
claimants of land who, in a litigation
between them as to title, has been
defeated, and thereupon seeks to
recover from the successful claimant
the amount of taxes paid while claiming title, the statute of limitations
commences to run from the time the
question oflitle is finally adjudicated:
Goodnoio v. Stryker, 17 N. W. Rep.,
506.
Action against a clerk of the court
for improperly approving a stay bond
does not accrue until tbe expiration
of the stay (Steel v. Bl"yant, 49-116),
and therefore an action by the clerk
against his deputy for the default of
the latter in approving such bond,
does not accrue until the same time:
Mool"ev. McKinley, 6o-i:l67.
The penalty provided by 15 G. A.,
ch. 68 (now repealed), of five times
the amount of overchurze to be recovered from a railway company
charging a greater amount of freight
than allowed by law. held, to be a
statute penalty, within ~ 1 of this
section, action for which was barred
in two vcars: Herriman e, B., C. R.
e N. R. Co., 57-187.
Although the filing of a statement
for a mechanic's lien, within the thirty
or ninety days provided by statute
(16 G. A., cb. l00,§ 6, supra, p. 098)
is not essential to enable the mechanic
to enforce his lien against anyone
except purchasers or encumbrancers
in good faith, without notice. after
the expiration of that time, yet the
two years' limitation, under ~ 2 of
this section, commences to run from
the expiration of the period of thirty
or ninety days lUI the case may be,
whether the statement for the lien is
filed within that time or not: Squiel' v.
Parks, 56-407; Dimmick e. Hinckle!l
57--757.
If action agaiost the sureties of an

officer on his official bond be not
brought within three vears after the
breach thereof, it is barred, although
in the meantime action may have
been brought and judgment recovered
against the principal: Wodsiaorth: u.
Gerhard, 55-:~67.
A person entering into possession
as tenant in common, is presumed to
continue to hold in that manner, and
not adversely, until be has done some
act amounting to eviction of his
co-tenant: Shell v. Walker, 54-386.
One going into possession under l\
quit-claim deed from a tenant in
common, does not thereby assert
adverse possession as against the
other tenant in common, so as to set
the statute of limitations in motion:
Moore e, Antill, 5::Hi12; and see
HUTM e, Long, 53-299.
An owner of land, who, through
ignorance of the dividing line, includes a part of an adjoining tract
within his enclosure, does not hold
such portion by adverse possession,
so as to set the statute of limitations
in motion: Skinner e, Crawford,
54-119.
Where a party was in possession
of land under claim of title from the
ITnited States government at the time
that an adverse title was acquired
and remained in such possession
for the period of limitation, held,
that his defense as against such ltdverse title was complete: Tremain,
v. Weatherby, 58-615.
'I'he party claiming under a quitclaim deed, though he is not to be
reQ',\l'deel as a good faith purcbaser
without notice, nevertheless has sufficient color of title to enable him to
set up adverse possession: Ibid.
. Where one takes possession of a
government subdivision ofland under
a claim of title to the whole of it,
breaks it up and puts part, of it
under cultivation. and no other 'person
is in possession of any part, hIS possession must be held 1l.8 applying to the whole tract claimed by
him, especially wben tbe actual
posseaaion extends to every government subdivision embraced in the
whole tract: Ibid.
Actual possession of a port of 11.
troct is legal poesess'on of the whole
of the tract covered by the title under
which the actual possession is taken,
and possession of the part will impart
notice of the claim to tbe whole truct:
W"tftrs v. Cont,elly. 59-217.
Wb~re n party erects upon a lot to
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which he claims title, a substantial
and permanent brick building, which
he claims to own throughout its
entire extent, such circumstance
amounts to a claim of title to the land
upon which the building is erected;
that is in view of the provision of
§ 2019 as to party walls to the center
of the walls: C,"apo t1. Cameron, 61447.
Where parties agree as to a certain
line between their property being the

true division line, and occupy to such
line, each is to be considered as in
ad verse possession of the property so
occupied, whether the' line is correct
or not: Tracy t1. Newlon, 57-210.
The rule that an action by a junior
mortgagee to redeem from a senior
mortgage is barred in ten years, is
in no WIse dependent upon the question of adverse possession: County of
Floyd II. Cheney 57-160•.

674.
SEC.

2530.
ment was barred in five years, although the judgment defendant was
not aware of the failure to credit the
payment until the expiration of the
five years: Shreves e, Leonard, 5674.
Evidence in a particular case, held
sufficient to show that the discovery
of the mistake relied upon was made
within five years: Eggspieller II.
Nockles, 58-649.

The recording of a deed is sufficient
notice of any fraud in its execution
to cause the statute to begin to run
against an action based upon such
fraud: Bishop o. Knowles, 5~268.
Where a judgment plaintiff failed
to credit a payment made on the
judgment and afterward, on execunon, recovered the whole amount
thereof, held, that the action to recover back the amount of the pay-

675.
SEC.

2531.

An interval of one year and nine
months between two of the consecutive items of an account, both of
which were on the credit side, held,
not sufficient to show such break in
the account or ceasatiou of dealing
as to caune the statute of limitations
to commence to run, it appearing
that all the items had relation to the
same open and continuous transaotion between the parties: Keller P.

IJackson,
58-629.
That an account

aFpearB to be
barred is no ground 0 objection to
the introduction in evidence of the
book containing it: Ibid.
The claim of a public officer for
compensation is not in the nature of
an open account. Each one of suecessive terms of office is to be deemed
a separate employment: Griffin I'.
County of Clay, 19 N. W. Rep., 327.

676.
SEC.

2533.

Where the only evidence of all-1
sence of defendant from the state (so
as to bring the case within the doctrine of Heaton v. Fryberger, 38-185)
was that he went East, held, that
non-residence did not sufficiently appear: T,·etnaine~. Weatherb.'l,5E~15.
Where a person leaves the state in

the employ of the general govern-

Iment, with the intention of returning
when such employment shall cease,
but the time of his return is indefinite, and he retains no domicile in
the state, he is to be deemed a nonresident: Hedges e, JOMS, 19 N. W.
Rep., 675.

677.
SEC.

2537.

I

This section applies only when no upon the same cause of action: Mejudgment on the merits has been Donuld v. Jackson, 55--37.
rendered, and another suit is brought
The provisions of this section will
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not operate to extend the period of
the statute where a condition precedent to the right to bring the action
bM . . Deeacomplied with in proper
time, for instance the pre8lSt&t.i.o.n of
SEC.

a claim to the board of directors of a
school district: District Township of
Spencer e. District Towll8hip of
Riverton, 17 N. W. Rep., 105;

2539.

Where a junior mortgage was
taken while a senior mortgage was iu
existence and not barred by the statute of limitations, aud the senior
mortgage afterward became barred,
but was subsequently revived by a
new promise of the' mo~or to pay
the debt, imade while Junior mortgage was in process of foreclosure,
held, that no equities having intervened in favor of junior mortgagee,
the debt secured by the senior mortgage was.still a. prior lien to that of

the junior mortgage: Kwndt ". Porterfield, 56-412.
Without determining whether an
indorsement of payment signed by
the party to be charged would remove the bar of the statute, held,
that such endorsement, signed hy
the treasurer of & district township,
had no such effect, as he had no authority to bind such township by his
contracts or admissions: Carpenter
e, District Township of Union, 58-

335.

678.
SEC.

2540.

Any counter-claim, which may be
interposed under § 2659, may be
thus pleaded, although barred, and
the provisions of this section are not
limited to the counter-claims menSEC.

tioned under the second subdivision
of that section: Folsom e. Winch, 19
N. W. Rep., 30.'>. (Overruling on
rehearing the former opinion in the
same case.]

2543.

A Bale of a promissory note on execution, as the property of one who
had, as agent for the real owner,
wrongfully converted it to his own
useJ conveys no title to the purchaser,
ana the latter cannot maintain action
thereon or on a guaranty thereof:
McCormick e. Williams, 54--50.
Where it appeared that the ownes
of negotiable) instruments had deposited them with his agent as collateral security for another party, and

to be applied in payment of the debt
so secured, held, that such other
party became the owner thereof in
such sense that he might have
brought action on the securities in his
own name as owner, and. therefore,
that the death of the original owner
did not terminate the right of such
agent to possession of the notes and
their proceeds: Bennett e. Stoddard,
58-654.

679.
SEC.

2544.

An agent who is left in charge of 1in his own name an action for the
real property has not such interest possession thereof: McHenry e,
therein as to enable him to maintain Painter, 58-365.

680.
SEC.

2545.

I

Misjoinder of parties plaintiff or demurrer or in arrest of judgment:
defendant must be raised by motion. Miller e, K. ~ D. M. R. Co., 16 N.
It cannot be taken advantage of on W. Rep., 567.
SEC.

2546.

I

The assignee, by endorsemenl 01' ject to any counter-claim, though it
otherwise, of a negotiable instrument be an independent cause of action,
transferred after maturity, holds sub- acquired by the maker of the note
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against the assignor before notice of
the assignment (overruling Richards
e. Daily, a4-427); Down;np v. Gibson,
53-517; and this rule applies to negotiable paper transferred before due, if
the transfer was not made in good
faith and for a valuable consideration: Bone e, Thol'P, 18 N. W. Rep.,

906.
Payment of a negotiable note to
the payee, by the maker, without
notice of a transfer made after maturity, is a. defense to an action by an
endorsee who takes by such transfer
after maturity: Haywood v. Seeber,
61-574.

681.
SEC.

I

2547.

The grantor is not a. necessary. conveyance of property and subject
though a proper party defendant In it to payment of claims of creditors:
an action to set aside a fraudulent Potter e, Phillip" 44-353.
SEC.

2548.

I

Joint owners of a note should join he should be made defendant: Meas plaintiffs, or if one refuses to Join Namee e, Carpenter, 56-276.
SEC.

2550.

Where action upon a joint contract
is brought R.gainst a survivor and the
executors of a deceased party in the
same court in which the claim against
the decedent's estate might have
been filed, the bringing of such action
will be deemed a sufficient filing of
the claim against the estate: Moore

McKinley, 60-367.
In case of an action against two
defendants jointly and severally liable, judgment may be entered against
one although the case is not disposed
of as to the other: Poole e, Hintrager, 60-180.
fl.

682.
SEC.

2552.

In an action against a road supervisor upon his official bond, held,
that the township clerk entitled to
the money, for the misappropriation
of which the action was brought,

was the proper party to sue: Wells fl.
Stomback, 59-376.
Section applied: Jordan II. Karan·
agk, 18 N. W. Rep., 851.

683~
SEC.

2553.

A partnership may be sued before
a. justice of the peace, and notice of
service upon the resident partner will
give the justice jurisdiction of the
partnership so that judgment may Le
rendered against the firm as such

and enforced againi>tthe partnership
property; but the justice will not
thereby acquire jurisdiction as to an
individual partner residing in another county: Ebersole v. Ware, 59-663.

684.
SEC.

2558.

Where the action is against de-lIege either copartnership OT cor'
fendant by the name in which it signs porate capacity: Wendall II. Osborne,
the contract, it is not necessary to al- IS N. W. Rep., 709.

685.
SEC.

2565.

Under a finding made by the court
that the action was not being pr<?secuteJ for the benefit of the mmor

I and that the further prosecution was

not for his best interests, hetd, that
the court was authorized to dimiss
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the action upon a stipulation signed
by the next friend who brought it:
Ball e. Miller, 5~34.
A guardian ad litem may present
by way of defense matter which is
proper in an action in which he is

appointed, although the same subject-matter might have been the
ground of an original suit, which
could only be brought by his regular
lI'uardlan or next friend: Kelsey v.
Kelsey. 57-383.

.686.
SEC.

2573.

In so far as it is attempted by this by such officer under an execution
and the preceding and following Bee- against another person, these three
tions to deprive a property owner of sections are unconstitutional: Sunberq
his right of action against a sheriff v. Babcock. 61-601; Maishv. Littleto recover property wrongfully seized ron, 17 N. W -,Rep., 182.

687.
SEC.

I

2574.

This provision is independent of not be made before answer of defendthe two preceding sections. and the ant served: Bixby v. Blair, 56-416.
application bere provided for nsed
SEC.

2578.

[20 G. A., ch, 126. amends this section by striking out the word" may"
in the third line thereof and inserting in its place the word" shall. .. It
also contains the following provision: .. This act shall not effect [affect] existing contracts. "]
,
[Decisions under the original section.]
Where the note secured by a mort- such real property of the wife is sitgage is made payable at a particular uated, althou~h neither husband nor
place, action to foreclose the mort- wife 'be a resident of that county:
gage may be brought in the county Hawke v. Urban, 18-8:3.
in which the note is made payable,
A mortgage may be foreclosed in
althoughthe land mortgaged be sit- any county in which the court can
uated In another county: Equitable acquire jurisdiebion to render a pelLife Insurance Co. e. Gleason, 56- sonal judgment on the debt, but if
41.
the proceeding is upon publication
An action against husband and only, and the defendant does not apwife for indebtedness incurred for pear, the foreclosure cannot be had
family expenses, and in which it is in a county where no portion of the
sought to make such indebtedness a property is situated: Iowa Loan and
lien upon real property ofthe wife, Trust Co. e. Dory. 19 N. W. Rep.,
may be brought in the county where 301.

688.
SBc.2581.
An action upon service by publica- tion of the property is situated in that
tion to foreclose a mortgage cannot county: Iowa Loan and Trust Co. e,
be brought in the county in which Dory, 19 N. W. Rep., 301._
the note 18 made paya.ble, if no por-

689.
SEC. 2582.
Corporations operating railways
within the state are subject to the juriadiction of our courts the same as any

I

person resident within the state:
Mooney e, U. P. R. Co., 60-346.
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SEC.

2583.

a.

done in the county in which suit is
brought may be established by affidavit on the hearing of the motion,
if defendant seeks to change the
place of trial to the county of his
residence: JordtJR v. Kavanagh, 18
N. W. Rep., 851.
On the motion for change of venne
the question as to plaintiff'a right of
recovery against a portion of defendant's cannot be raised, as suob a question must be determined upon demurrer: Ibid.

One who accepts the benefits of a
sale by a person claiming to act as
his agent, or who accepts the benefits
of 110 proposition made through and
forwarded bor him. thereby ratifies
the transaction, so that an action
arising therefrom may be brought
in the county of such agency: Milligan v. Daois, 49-126.

An action by the agent against the
principal for services as agent, is
connected with the business of the
agency in such sense that suit
against the principal may be brought
in the county of such agencE Ocker8011 II. Burnham, 19 N. W. Rep.,
676.

Where an action WRB bronght by
sub-contractor, entitled to a mechanic'a lien, lIoi'Rinst the contractor for
the construction of a railway, on an
agreement to pay the amount of such
lien, held that the action was properly brought in the county through
which the railroad was being constructed, and could not be removed
to the county of defendant's residence: Vaughn e. Smith, 58-553.
The facta showing that the contract has been performed or the work
SEC.

2585.

690.
SEC.

I

2587.

This section has no application to connty in which the property is sitan action for the recovery of specific uated: Porter v. Dalhotf, 59-459.
personal property brought in the
SEC.

2589.

Where 110 transfer is ordered, bat
the papers are filed in the court to
whtch the case is transferred after
the time required by this section, the
other party will not be held to waive

the right to have the action discontinued by appearing in the court
where the papers are filed and movinll for a discontinuance: Hall II.
Royce, 56-359.

691.
SEC.

2590.

[20 G. A., ch. 94, amends this section by adding-to subdivision 3 thereof
the following:]

But when either party files an affidavit Ill! provided by this
subdivision the other party shall have a reasonable time to file
counter affidavits, and the court or judge, in the exercise of a
,sound discretion, must decide whether a change shall be granted,
when fully advised, according to the very right and merits of the
matter.
The court may in its discretion cause the affiants upon either
side to be brought into court for examination upon the matters
contained in their said affidavits.

I

[Decisions under the original section.]
A court has no authority to change held. that 1\ change ordered in a case
the venue of an action, on ita own in which no apphcation was made,
motion, to another court. Therefore, was erroneous, although in another
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case between the same parties an application had been made, supported
by affidavit, on the ground of prejudice of tbejudge: Bennett v. Carey,
57-221.
A change of place of trial cannot
.be had while the case is pend in", on
motion for new trial, after verdict:
Perkins v. Jones, 55-211.
Motion for change of venue on aecount of prejudice of the judge, if
properly made in vacation, should be
granted, even though the judge to
whom objection is made is to go out
of office before the next term of court.
The change is not merely for purposes
of trial, but where the objection is to
the court. the statute contemplates
that it may be bud before the issues
are made up and the case ready for
trial: Allertonv. Eldridqe, ,)6-709.
A change of place of trial may be
had aa here provided, on an appeal
to the circuit court in proceedings to
assess damages for taking property
for right of way: Whitney c. Allan'
tic Southern R'y Co., 53-651.
The party by whom the principal
affidavit is made cannot be compelled to submit to an examination
as to the truth of the matters stated
in his affidavit: McGovern v. Keokuk
Lumber Co., 61-265.
.
Where a cause is taken to another
county by agreement that it shall be
tried therein without further change,
and subsequently additional parties
are brought in, such stipulation does
not prevent further change of trial
according to law, even on the motion
of one of the parties to the original
agreement: Bixby e. Carskaddon,
18 N. W. Rflp., 875.
In a suit against principal and
sureties, where a ground for a change
of place of trial is shown by the principal, the sureties, if they desire, may
have the change woanted as to them
also. if their ground of defense is the
sam~ ll;S that of the principal: Sweet
r, Wrlt/ht, 17 N. W. Rep., 468.
If the motion is made by more
than one party it must distinctly appear from the affidavit that neither
oue of tbe three disinterested persons subscribing thereto is related
nearer than the fourth degree to
either of the parties making the motion: Fai"bUl'/I v. Goldsmith, 5il339.
Where the affiants in their affidavit collectively declare thut they
are not related within the degree
herein specified to the one party niak-

ing the motion, that is sufficient:
Goodnow e, Litchfield, 19 N. W.
Hep., 2:26.
Where the a.ffidavit for 1\ change
on the ground of undue influence of
the adverse party or his attorney
stated that " defendants and their
attorney" had such undue influence,
held, that it was sufficient to authorize a change: Bixb.'I e. Carskaddon,
18 N. W. Rep., 875.
An application for change of venue
on the ground of alleged prejudice
of the inhabitants of a county must
be sworn to by the party asking the
change if he is a natural person:
Hedge v. Gibson, 58-656.
Where a change of venue is desired by a corporation, tbe requisite
affidavit must be made by its officers
or agents and, held, tha.t an affidavit
commenc -ing .. 1.. A. B., Vice President of the defendant above named.
being duly sworn," etc., and not etherwise showing that the affiant was
vice president, was not sufficient for
the reason that the connection of the
affiant with tbe corporation was thus
shown merely by an unverified slatement: McGovef'n e, Keokuk Lumber
Co., 61-265.
The affidavits on file become part
of the record and may be certified by
the clerk on appeal in the same manner as other matters of record; it is
not necessary that they be preserved
by bill of exceptions: Ibid.
An appeal will not lie from an order granting or refusing a change
of venue, but upon a subsequent appeal properly taken, even from an
intermediate order before final judgment, the order ll.ll to change of
venue may be reviewed: Allerton e,
Eldridge, 56-709.
By an appeal from an order granting a change of venue the supreme
court acquires no jurisdiction, and
will refuse to consider the case even
though objection to the jurisdiction
is not made by either party: Groves
v. Richmond, 58-54.
The fact that a party, after properly
excepting to the ruling granting a.
change of venue, goes to trial in the
court to which the change is granted
and does not raise an objection to
the change by motion for new trial
or in arrest of judgment, does not
prevent his alleging it upon appeal:
Michaels c. Crabtree, 5~15; Bellnett v. Carey, 57-221.
Where the supreme court on appeal
determines that a change of venue
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has been granted without authority, from which it was improperly
it will not review [errors in the pro- changed: Bennett t'. Carey, 57-2'21;
ceeding subsequent to such change Gillilan v. Donaean, 59-76.
but will remand the case to the court

692.
SEC.

2591.

After one change of venue. a party applying for another change must
allege and show that the cause upon
which he bases his application was
not in existence when the first change
was obtained; Michaels II. Crabtree,
59-615.

A previous change, had by agreement of parties. does not, under this
section. prevent a subsequent change
on statutory grounds. whether existing at the time of the first change or
not: Bixby 11. Carskaddon, 18 N.
W. Rep., 875.

693.
SEC.

2592.

I

Where the C<18C is one in which the trict court, but it should be sent to
circuit court has exclusive jurisdic- some other circuit court: Schuchart
tion, It cannot be changed to the dis- 11. Lammey, 17 N. W. Rep., 467.
SEC.

2094.

A party who has procured the dis-I
missal of an action in one court on
the ground that it is properly pend-,
ing upon change of venue in another,

is estopped from afterwards denying
the jurisdiction of the latter court:
Perkins e, Jones, 17 N. 'V. Rep.,
573

694.
SEC.

2596.

Costs accrued at a former term of 1 by the law, Upon a proper showing
the court are not to be taxed up to he is entitled to a change as a legal
the party asking a change. It is not right: Bmmigan v. Central Loioa R.
competent for the court to impose j' Co., 58-ti71.
upon him conditions not authorized
'
SEC.

I

2599.

Where II. penal bond provided that
it should be deemed fulfilled unless
action thereon was begun by Oct. Ist,
and notice of suit thereon was placed
in the hands of the sheriff Sep. 27,
but not served until Oct. 8. held, that
action was not commenced in time
(following ParkyutJ. Traris, 50--,436):
Proska e. McCormick:, 56-318.
A notice. not stating the term of
court at which defendant is required
to appear, docs not confer junsdic-

tion. Ar.d in a esse where it was !"Pqui red by statute that suit be brought
within a limited time, and the notice
served did not contain a statement
as to the next term. held, that a seeond not ice served after the expiration
of the time limited, to which the defendant appeared. would not enable
the court to entertain the fiction:
Janes. ~c., Co. v. Baggs, 19 N. W.
Rep., 678.

696.
SEC.

2600.

Where a petition is marked filed Nickson e, Blal'r, 59-531.
A judgment recovered upon a petiby the elerk within the proper time,
but he makes no memorandum of the tion filed after the time named in the
fact upon the appearance docket, It notice. is not void and cannot be colcannot (under the provisions of ~ 200) laterally impencbed: IIilrireth v.
be considered filed, and the provis- Harney, 17 N. W. Rep., 584.
ions of tbis section are applicable:

SUPPI,EMENT.
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697.
SEc.2G03.
In an appeal from an assessment constitute a valid service upon him,
of damages for the location of a high- although he is not .. defendant" in
way, acknowledzment of service, the action: Libbev e. Melntoah, 60signed by the auditor, is sufficient to a29.
SEC. 2604.
Where a notice and return of service were sufficient in form, but the
copy delivered erroneously stated the
date at which the term of court would
commence, held, that the case was
not one of no service, but of merely
defective service, and that the judgment rendered was not void, and de-

fendant might, under such circumstances, have applied to the officer to
amend his return, and during the
same term, or under § 3154 during lIo
subsequent term, he might have had
relief from the default: Irione v.
Kevatone Man'j'u Co. 61-406.

699.
SEC. 2609.
[20 G. A., eh, 77, amends this section by adding thereto the following:]

.
In

Provided, that service may be made on any patient confined HolV R~r\'~rI all
. I8 f or t hee iinsane b y t h e supermten
.
d ent or assistant
.
patkllt. In
t h e h ospita
h08pl'a'l.for

superintendent of such hospitals, and the certificate of such offi- the lri8"1l~.
cer under the seal of such hospital shall be proof of such service.
SEC. 2610.
If a claim is allowed in part, an
acceptance Of the allowance is a bar
to an action for the balance claimed:
Brick v. Plymouth c»; 19 N. W.
Rep., 304.
The board cannot, by refusing to

act or make record of their action,
deprive a claimant of his right to
Rue. Proof of demand may be made
hy the testimony of the person making it: Ferguson fl. DalJia Co., 57601.

SEC. 2612.
An agent having' no authority to
act for a. corporation within the state,
and whose duties outaide of the state
were limited to investigation of facts
and reporting them to /l'eneml manager, held not such an agent as that
service upon him would constitute

SEC. 2613.

service upon the company: Philp e,
CorMant .Vut., etc., Aaa'n, 17 N.

W. Rep" 90:1
As to appointment by foreign insurnnce companies of agents upon
whom serv ice may be made, Bell

§ 11611.

700.

In an action growing out of buslness done by one agent in a county,
service can not be made upon another
a.gent of the same party in that
county whose agency is of a different scope, The service should be
made upon some one connected
with the businese out of which it
R'rew. If made upon an agent not
connected with the business out of
which the action arose it is a Calle not
of defective service, but of entire
want of service: Slate Insurance Co.

I'.

Granqer, 17 N. W. Rep,• .504.
This section allows service upon the
l\ll'ent in a suit against the principal
in matters connected with the agency, but the principal is not required
to respond to service upon the agent
of a notice of garnjsliment of the
principal in It proceeding for the collection ora debt from the R!ol'ent in no
manner connected with the agency:
Up/on'Mtll/uf'g Co. v. Stewart, 61-

209.

SEc,2G16.
[Additional provisions for service of notice on patient in hospital for tho
insane are made by the act inserted supra in supplement to page 61111.]

12
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SEC.

2618.

701.

When notice of an action for a Mooney fl. U. P. R. Co., 60-346.
divorce is served by publication the
In a suit against a non-resident
court acquires jurisdiction to allow by an attachment, notice being
alimony: Twing P. O'Meal'a, 59-326. served by publication, a debt due for
An indebtedness due from a. resi- personal services rendered by such
dent to a. non-resident may be sub- non-resident in the state of his resijected to the payment of claims dence and payable there may be
against such non-resident, although subjected, by garnishment of his
the court acquires no jurisdiction to creditor in this state, 10 the payment
render a personal judgment. The of the claim, although by the laws of
situ» of the debt regarded as property the state of his residence the debt
may be for such purposes treated as would be exempt from execution:
distinct from that of the owner: Ibid; and see notes to § 2975.

702.
SEC.

2619.

I

Publication of notice in which the Hopkins," held, in8Ufficien~ to condefendant's name was stated as "P. fer jurisdiction: Fanning fl. Kropfi,
T. B. Hopkins," in place of" T. P. B. 61-417.

703.
SEC.

2621.

Personal service upon the defendant made outside of the state supersedes the necessity of service by pubIication, and has the same force ann
effect, and the same jurisdiction is

acquired as would be if the service
were by publication: Mooney o. U. P.
R. Co., 60-346. See also § 2881 and
notes.

704.
SEC.

26211.

Subsequent appearance of defendThe filing of a demurrer by nonant will validate the previous service resident defendants constitutes an
of a writ of injunction made without appearance to the action, and gives
the court having obtained jurisdic- the court jurisdiction: Johnson r,
tion of defendant: Dist, T'p of Lo- Tostevin, 60-46.
domillo v. Diet, T'p of Case, 54-115.

705.
SEC.

2628.

After action is brought to set aside
a deed for fraud, a purchaser at execution sale from Lhe defendant in
such action, of the property conveyed
thereby, is charged with notice of the
action: Rider fl. Kelso, 53-367 ..
It is the jilin.Q of the petition
which imparts notice. The indexing

in the appearance docket is no part
of the filing, and failure to index reversely in name of defendant will not
invalidate the notice. Nor is the
service of original notice an essential
of the filing or necessary to constitute notice: Haoel'ly e. Alcott, 57-

171.

707.
SEC.

2636.

Refusal by the court on motion to sion of the time and l\'I'l\nting leave
strike a demurrer from the files, be- to file under § 2&'38: Rumsey T'. Robcause filed after the time herein pro- ins,,», .')8-22;,.
Where plaintiff was allowed u cervided, amounts in effect to an exten-

SUPPLEMENT.

tain time to file an amended .petitio~,
after a demurrer to the original petition had been sustained, but did not
file such amendment until after the
expiration of the time fixed, and" defendant thereupon moved to strike it
from the files, and plaintiff asked for
time to make resistance to the motion
by filing an affidavit of excuse, which

[ he did not file within the time fixed
I by the court nor until after the argument of defendant on the motion to
strike was Hosed, held, that it was
not error to strike the amended petition from the tile, 118 asked: Hayward c. Goldsbury, 19 N. W. Rep.,
307.

708.
SEC.

2639.

Where a demurrer has been sub-I the prior submission having been set
milted and not yet decided, the court aside: Potceehiek Co. e. Cass Co.,
may allow the tarty filing the de-I 18 N. W. Rep., 895.
murrer to amen it and re-submit it,
,
SEC.

2640.

The substitution of the word
" noon" for the word .. morning,"
SEC.

Icorrect:
in this section, as here made, held
Brandt e. W ilsOIl, 58--485.

2646.

Where defendant was sued as a
partner, held, that evidence that he
held himself out to the public as a
partner was admissible in evidence
without such fact being pleaded:
Hancock c. Hintraqer, 60-374.

An allegation as to the doing of an •
act by the party, may be established
br proof that the act was done by
hIS agent: Poole v. Hill/rage,', 60180.

710.
SEC.

2647.

Leave of court is not necessary to
entitle plaintiff to file such amendment 118 here contemplated, and an
apv.earance of defendant to move to
strike such amendment from the files
SEC.

or to demur or answer thereto, obviates the necessity of notice of the
amendment: Killlb(lll v. Bryan, 566il2.

2648.

The fact that the averments of the
petition do not entitle plaintiff to the
relief demanded should be raised by
demurrer, and not through motion
to strike them from the petition; but
if the motion is made and passed upon without objection on that ground,
the form of raising the questibn will
not constitute reversible error: Rhodobeck v. Blair Town Lot r!: Land
c«, 17 N. W. Rep., 582.

Objection on ground of defect of
parties, unless raised by demurrer or
answer, will be deemed waived: Lillie v. Case, [).i-I77.
MisjoinJer of parties is not a
zround of demurrer. If not raised
by motion it is waived, and cannot
be afterwards raised, even in arrest
of judgment: Miller v. K. r!: D. M.
R. Co., 16 N. W. Rep., 567.

712.
SEC.

2649.

I

The objection in a demurrer to a cient to entitle the plaintiff to recovpetition in a law action that .. the e~." is not ~ufficiently specific. Daa.verments of the petition are insuffi- vulsol1 e, BIggs, 61-;309•

•
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SEC.

2650.

Misjoinder of parties is waived
where it does not appear on the face
of the petition, if not taken by answer: McKul'er v. Jenks, 59-300.
Such defect cannot be first raised
bv motion in arrest of judgment:
Miller v. K. rf: D. M. R. Co., 16 N.
W. Rep., 567.
If the facts stated in the petition
do not entitle plaintiff to relief, the
court may, at the trial, direct the jury
to find for defendant: Smith v. B., C.
R. rf: N. R. Co., 59-7:3.
An objection that the facts stated
in the petition do not entitle the
plaintiff to any relief whatever, unI!;!>" raised by demurrer, must be taken advantage of by motion in arrest
of judgment, Such an objection,

apparent'upon the face ofthe petition.
is waived by going to trial on the
merits and cannot be fir_t raised in
an instruction: Crtwer fl. C., M. <t.
St. P. R. Co., 17 N. W. Rep., 661.
Where a defect in a petition which
might be raised by demurrer is not
thus attacked, and defendant succeeds on the trial, he cannot, upon
appeal by plaintiff. insist that on account of such defect plaintiff WaR not
entitled to recover: Kendig c. Ore/'hulser, &8-195.
An objection which might be raised
by demurrer or motion in arrest, cannot be raised for the first time on appeal: Church t'. Higham, 44-482.
Section applied: Hanks v..North,
58-396.

713.
SEC.

2654.

The rule that the. filing- of an
amended pleading waives any error
in sustaining a demurrer to such
pleading is only applicable where the
party, by pleading over, supplies
omissions or cures defects in hIS
pleading pointed out by the demurrer. Therefore, the filing- of an
am -ndment to an answer setting up
a new defense does not waive error
in sustaining a demurrer to the dr ~
tense set. up in the original answer:
Ingh'11/l v. Dudley, 60-16.
The fact that the defendant, after
excepting to the overruling of his
demurrer, files an answer which is
SEC.

withdrawn before the case comes on
for trial. does not constitute a waiver
of error in the overruling of h is demurrer. The withdrawal of the unswer restores the parties to the position thev were in before the answer
was filed: Jordan v. Kavanagh, 18
N. W. Rep., 851.
Where one division of an answer
sets out a counter-claim, and a demurrer to that division as well as
another portion of the answer is sustained. an amendment as to the other
portion will not waive error in the
ruling as to the counter-claim: Fol8omv. Winch, 19 N. W. Rtp., 305.

2655.

A statement that defendant has no
[nformation sufficient to form a belief,
&c., is not sufficient to raise an issue .
. 'TIle denial should be of any knotcledge or information: Claflin to. Reese,

but does not ask equitable relief, the
issue is to be tried as one at law; and
held, that in an action upon a contract the defendant might set up mistake as a defense without asking It
54-544.
reformation of the contract in equity:
Where the defendant sets out an Cttre!/ e. Cunnil/on, 17 N. 'V. Hep.,
equitable defense in an action at law 881.

715.
S,Ec.2659.
The provisions of § 2540 allowing
a counter-claim to be pleaded, even
when barred as an independent
cause of action, are applicable to
counter-claims under the first.or third
subdivision of this section, l1S well
Il.8 to those under the second: Fol-

Rom I'. Willch, 19 N. W. Rep., 30:;
(overruling on rehearing the former
opinion in same case).
In an action in equity by an insurance company for the cancellation of
a policy, held, that a came of action
in behalf of defendant for a loss un-

SUPPLEMENT.
del' the policy was sufficiently .. connected with the subject of the action " to be set up as a counter-claim
under ~ 2 of this section: Revere
Fire Ins. Co. v. Chambers, 56-508.
In an action to recover upon a
promissory note, a counter-claim in
the nature of an action for the possession of the note, for the purpose of
cancellation, is proper: ::iigler ",
Hid.I/,56-50l.

Although action on an attachment
bond may be brought by way of
counter-claim in the attachment
proceeding (see § 3017 and notes),
this applies only to a. case where the
right of action for damages for the
wrongful suing out of the attachment inured to the attachment defendant and was held by him at the

very instant it carne into existence.
Where such defendant had previously
made an assignment of his property,
held, that the right of action on the
attachment bond inured to the assignee, and that a subsequent assignment thereof by the latter to the defendant would not enable defendant
to spt it up as a counter-claim under
subdivision 3 of this section: Rumsey
c. Robinson, 58-22:i.
A counter-claim does not denv the
cause (If action or plaintiff's riiht to
recover thereon. A defense denies
the right to recover and shows
either that plaintiff never had a
right of action or that it is discharged: Haywood 11. Seeber, 61574.

716.
SEC.

2663.

The defendants to cross-bills or
cross-actions brought by co-defendants, must be served With notice of
the claim made against them: Thode
r. Spofford, 17 N. W. Rep" 561.
Where plaintiffs brought action to
set aside a guardian's dced to property held by defendant, and defend-

ant by cross-petition azainet certain
mortgageesofthe property from nlaintlff. sought to have such mortgag.e8 set
aside, held that the mortgagees were
properly brought in by cross-petition
and their right,s determined: Bunce
P. BIIIICe, 59-530.

717.
SEC.

2665.

up ;va,nt of,consideration, held, t~at
plaintiff might prove facts ShOWIDg'
the incurring- of expenses on the faith
of such subscription, without having
pleaded it in reply, such matter being
ID denial and not in confession and
avoidance of the matter averred in
the answer: Universiur of Des Moines
u, Lieinqston, 57-807.
Where a defendant pleads a defense whieh avoids the cause of action, plaintiff cannot introduce evidence to show the waiver of such
600.
defense without having set up such
Where defendant in an action on waiver in the reply: Zillckv. Plueni»
a written contract of subscription set Ins. c«, 60-266.

As a mere denial of affirmative
matter not constituting a counterclaim is not permitted in a reply,
such denial, if coupled with matter
in confession and avoidance, will be
disregarded and the reply
be regarded as containing nothing further
than an admission and avoidance of
tbe allegatrons of the answer, notwithstanding the provisions of § 2710.
allowing inconsistent defenses to be
stated in the same reply: Meadows
1'. Hawkeye Ins. c«, 17 N. ·W. Rep"

will

SEC.

2669.

Where an affidavit was beaded
"State of Iowa, Delaware County,"
and a signature with the addition
"Notary Public" was authenticated
with a seal, held that it was sufficient: Stone v. Millel', 60-24'{,
It seems that since tho provisions

of Rev, § 2913 are not retained, it is
not necessary that the certificate to
the affidavit show' the name of the
affiant. There is no such requirement
of law as to affidavits not made to
pleadings: Ibid.

181

182

SUPPLEMENT.

718.
SEC.

2673.

Where the certificate shows that : though it be not certain to a certain
affiant was possessed of the requisite i intent, in every particular: First S(Iknowledge of the facts to make a I' tional Balik of Bellaire v. MUBOIl, 57
v.rification, that is sufficient, al- -105.

719.
SEC.

2681.

As to what is sufficient to conati-j supplement.
tute a libel, see § 4097 and note in
SEC.

I

2682.

The rule that in order to establish applicable in other civil cases where
the truth of a charge imputing a the commission of a criminal act is
crime as a. defense in an action for in question: See nores in supplement
slander, the crime must be proved to ~ 4428.
beyond a reasonable doubt, is not

I

720.
SEC. 26~3.

While a party interested in the
subiect-matter involved may unite
wit~ the defendant. in resisting the
claim of the plaintiff, he cannot ask

I

to be substituted as the defendant to
the action in place of the orig-inal
defendant: Britton e, D. ,II., O. <i'
S. R. Co" 59-:>40.

721.
SEC.

2684.

I

An intervenor cannot be allowed ceedinz, and a continuance of the
to tender an issue which can be tried cause for testimony: VallGul'Jeli r.
only by a change in the form of pro- Ormsby, ;),)-657.
SEG.

2685.

A party cannot, by one petition,
intervene in several distinct and unconsolidated actions, nor can an
agent make his principal a party to
SEC.

I

the intervention by filing the petition
in his (the agent's) name: Rosenbaum
v. Adams, 61-382.

26SD.

Where the amendment set up a
distinct cause of action, which when
pleaded, was barred by the statute
of limitations, held, that it would not
be considered as dating back to the
date of the original petition, 80 as to
avoid the bar: Vtln der Haar v.
rem Domseler, 56--671.
A demurrer may be arnended :
Poiceshlek Co. v. Case c«, 1~ N. W.
Rep" 89:).
It is not error to allow an amendmeut after the conclusion of the testimony, and for the purpose of conforming- the pleading-s to the proof,
even when such amendment changes
tlhe issue. If, after the amendment,
the opposing party can make it appear that he is surprised, or is not
prppared to meet the issue raised by

the amendment. a continuance will
be allowed at the cost of the other
party. If such continuance is nut
applied for, the objection is waive I:
'1"IOIIIIIS e, Toio» uf Brooklun, 534:38,
Held, error to refuse leave to plaintiff after the close of the arguments
to file an amendment to his petit on
for the purpose of conforming the
allegations to tho proofs: 1'iffllll!J I'.
Henderson, ;17-490.
Where suit was brought in the
name of a. township, held, that. although the township had no capacity
to sue. the name of the township officer entitled to the possession of the
money sued for might, on motion, be
substituted OR plaintiff and the action
proceed: Wells v. Stomback, ii9-il7u,

SUPPLEMENT.

724.
SEC.

2690.
tion was not. sufficient to show a cause
of action, the decision of the court
below would not bp, reversed although
the defects in the petition had not
been raised hv demurrer : Wetmore v.
Mellingel', 18 N. W. Rep., 870.

Where, after a verdict for defendant, plaintiff moved to set aside the
verdict anti for a new trial on the
ground of error in the admission of
evidence, and the court overruled such
motion, held, that as plaintiff's peti-

725.
SEC.

2695.

Where the interrogatories are attached to an answer which requires
no reply, the court should be a-ked
to fix a time within which they

should be answered, before moving
to dismiss the action for want of such
answers: Hogaboom v. Price, 5370:3; Garvin v. Callnon, Id., 716.

726.
SEC.

2710.

Notwitbstanding this section, a The denial, being improper under
denial and a confession and avoid- § 2665, will be disregarded: Jleadance of the affirmative allegations of OICB e. HalOkeye Ins. Co., 17 N. W.
an answer not constituting a counter Rep., 600.
claim, cannot be set up in the reply.
SEC.

2711.

Section applied in a particular case:
First National Bank of Davenport e.
SEC.

271t.

A denial of an indebtedness to the
plaintiff in any sum whatever, raises

IBaker, 57-197.

I

no issue: MclntoBh e. Lee, 57-356.

727.
SEC.

2713.

In an action founded upon tort,
plaintiff cannot be required to attach
a bill of particulars of the items included in his claim for damages, although his petition may, in a proper

ease, be required to be made more
specific in this respect under provisions of § 2720: McDonald II. Barnhill, 58-669.

728.
SEC.

2716.

This section implies that where the 101; and see Steamboat, etc., fl. Wile
plaintiff or defendant is a corporation Bon, 11-479; Byinglon e. M. rf: M.
or partnership, such averment of R. Co., Id.. 502; Hard v. City of
corporate or partnership capacity Decorah, 43-313.
should be made: Sioee; v. Ervin, 54SEC.

2717.

An answer of a defendant denying
that it was or ever had been a C'Jrporation, etc., held. sufficiently specific: Folsom e. Star Union, etc.,
Line, M-490.

. A general denial does not put in
rssue the fact of administratorship
where it is lrenerally averred: MayBe
e. Turley, 60-407.
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SEC.

2719.

Immaterial matter is anything
stated in the pleading which, if 6Stablisbed, would not entitle the party
to, or aid him in obtaining the relief demanded, or in sustaining the

Idefense
pleaded. Any party required to answer a pleading c.intain-

I

ing irrelevant matter is aggrieved
thereby and may have it stricken out
on motion: JohTI8 11. Pattee, 55-665.

729.
SEC.

2727.

The averment of malice by Plaint-Ilegntion made in the reply only,
iff should be made in the petition would not be sufficient: Jones 11.
or an amendment thereto. Such al- Mal·shall,56-739.

730.
SEC.

2730.

[The word II denying;" in the seventh line of this section is a misprint.
It should be .. deny. "J
'Where a written assignment was receive such assignment in evidence
not so incorporated into an answer without proof at the signature: Hay
as to render denial of signature nn- v. Frazier, 49-454.
del' oath necessary, held, error to

731.
SEC.

2732.

I

This section does not prohibit a on demurrer, from answering in bar:
defendant who has filed a plea in Willet,v. Berr!lhill, 55-411.
abatement which has been held bad

732.
SEC.

2740.

Issues of fact in an action at law relief', docs not entitle him to a. trial
may be such as rest upon an equita- of the issue by equitable procedure:
ble defense, and the fact that the Caref I'. GUilliisOll, 17 N. W. Hep.,
party interposes such equitable de- 831.
fense where he does not ask equitable
SEC.

2741.

The evidence in full is required in
law actions only when, as an objection to the judgment, it is urged
that the verdict IS not supported by
the testimony, Upon no other question would it be proper to take all
the evidence to the supreme court on
appeal. The supremo> court will pass
upon the correctness of instructiona
or rulings as to the admission or rejection of testimony when the bill of
exceptions contains a statement that
there was evidence tending to prove
the fads to which the instructions
are applicable, or states evidence,
not neeessnrily in full, about which
the question as to the admissibility
of evidence arises. The issues in the

in determining the applicability
of instructions and the competency
and relevancv of the evidence are to
be determined from the pleudinzs:
Kelleher v. City of Keokuk, 6047:l
In order to determine whether
prejudice resulted to appellant by
reason of the exclusion of evidence,
not only the questions, but the answers, or the facts that they would
tend to establish, should appear in
the record. Unless prejudice be
thus shown, the judgment cannot IJe
disturbed on Recount of exclusion ot'
evidence: Jenks v. Knott's Mexicl1/l
Silver Mining Co., r)~-549: and see
cases in supplement to ~ 2836.
CMe

SUPPLEMENT.

733.
SEC.

2742.

[19 G, A .• ch, 3.5, repeals this section and substitutes and enacts a substitute therefor, with an additional section, as follows:]
SEC. 2742.
But in equitable a.ctions, wherein issue of fact is
joined, all the evidence offered in the trial shall be taken down
in writing, or the court may order the evidence, or any part thereof, to be taken in the form of depositions, or either party may, at
pleasure, take his testimony or any part thereof, by deposition.
All the evidence so taken shall be certified by the judge at any
time within the time allowed for the appeal of said cause, and be
made a part of the record, and go on appeal to the supreme court,
which shall try the cause anew.
SEC. 2.
Tbis act shall apply to all causes not already submitted to the supreme court, and any certificate heretofore made by
the sa.id trial judge within the six months allowed for appeal shall
be deemed to be made within proper time.
The substitute for the original sec- tified WlIS all that was .. offered, adtion (17 G. A., ch. 145). held. appli- duced and introduced," held sufficable to the trial of a case commenced cient: Cit" qf Marshalltoion e, Forbefore the act was passed, but not lIey.61-578. So held, also, lIS to a.
tried until after it took effect: Bailey certificate that the evidence certified
fl. Malvin, 53-371.
.. is all the evidence offered in said
Where an equitable action was trial, as well as the evidence introsent back. on appeal upon errors as- duced and admitted and used in the
signed, for a new trial, with permis- trial": JVood v, Wood, 61-256.
sion to the parties to replead, and
A certificate that the evidence cernew pleadings were filed and a trial tified was .. all the evidence submitthereon was had after the repeal of ted in said cause." held sufficient:
§ 2742 and the enactment of this sub- Millel' e. Wolf, 18 N. W. Rep., 889.
A certificate not attached to any
stitute, held, that the method of securing trial de novo on appeal was evidence, but merely showing the
not determined by that section, names of the witnesses, and the side
though it was in force when the first upon which they were introduced, retrial was had: Cross e, B. cf: S. W. spectively, without referring to any
testimony as taken in writing, held
R. Co" 58-62.
The taking of the testimony in Insufficient: Alexander v. McGrew,
short-hand, no transcript thereof be- 57-2d7.
ing filed. is not a taking down .. in
Where the issues in the case are
writing": Godfrey II. ~lcKean, 54- equitable, it will be presumed that it
127.
was tried as an equitable action, unWhere the certificate of the judge less the record otherwise shows:
stated that the record contained all Baldwin v. Davis, 18 N. W. Rep.,
the evidence .. introduced" on the 897.
trial, held, that this was insufficient
An action to test the validity of a.
to show that it contained all the evi- will is not triable de tlOt'O on appeal:
dence offered, as required by this sec- Kelsey v. Kelsey, 57-:38:3.
tion: Taylor cf: CO. II. Kier, 54-645.
On trial de noro in the supreme
So held. as to a certificate showing court, the appellant, having secured
that the record contained all the evi- a reversal, is entitled to have such
denee used on the trial: Hart e, decree entered as the lower court
Jackson,57-75. So held, also, as to should have entered upon the record
a. certificate that the record contained as made: First National 13ank oj
all the evidence" adduced," it fur- Darenport v. Baker, 6(}--1:.l2.
ther appearing from the record itself
Where, by an agreement of the
that in several instances evidence was parties in an equity case, the facts
offered and excluded which was not are reduced to a statement in writing
made part of the record: Tuttle e. which takes the place of depositions,
Story COlmiy, 56-316.
or oral testimony reduced to writing,
A certificate that the evidence oer- an appeal and a trial de novo may be
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had thereon: Williams fl. Wells, 16
N. W. Rep., 513.
Where appellant insists upon a
trial de novo, and appellee objects,
there can be no ground of complaint
of either parly "here the court tries
the cause anew, and affirms the
judgment: McClain fl. McClain, 57167.
Upon trial of an equitable action
de novo, the supreme court passes
upon the sufficiency of the evidence
properly admitted, and need not conaider the objections to the admissibility of evidence made in the court below: Hanks e. Van Garder, 59-179.
And the court will consider all questions presented which legitimately
appear on the record, whether urged
or relied on in argument in the lower
court or not: Seymour v. Shea, 16
N. W. Rep., 196. '
Where a case is tried without objection or exception in the court beJow as a case in chancery, and appealed to the supreme court in form
to he tried de 110VO, it will be so tried,
whether properly triable as an equitable action or not: Clute e, Frasier,
58-268.
As the provisions of this section, as
amended, can be complied with and
the full benefit of a trial de nOllo be
secured only by causing all the evideuce offered to be written down, if
questions asked are not permitted to
be answered, and thus made part of
the record, the defeated party must
be allowed to have a review of such
questions upon error. Otherwise he
would be denied the benefit of an
appeal: Clinton Lumber Co. v.
Mitchell, 61-132.
Under the section as it stood before
the passage of the last substitute,
held, that the certificate of the judge
must be made at the term at which
the cause is tried, or during the folIowinz vacaticn: Cornell v. Cornell,
54-366.

Evidence certified at such time as
is provided for under 19 G. A., chapt-r 3.\ although before the passage
of this act, may be considered in an
appeal submitted' after the taking
effect of the act: Starr v. Case, 59491.
The judge may certify to the record
within the proper time, even though
it be after the appeal is taken: Goff
v. Hawkeye Pump, etc., Co., 18 N.
W. Rep., 307.
Where the abstract does not show
that the judge's certificate of the evidence was made within the period
required by law. the case cannot be
tried de novo: Mitchell v. Laub, 5936.
Where it appears that the evid-nce
on the trial of an equitable action
consists wholly of depositions and
papers on file, the certificate of the
clerk to such evidence, as provided
for in § 3184, is sufficient to authorize
the supreme court to entertain the
appeal. The rule requiring the certifieate of the judge to be made during the term has no application to
such certificate of the clerk: Cross v.
B. ~ S. W. R. c«, 58-62.
That in order to enable the supreme
court to try the case anew the abstract
must purport. to contain all the evidence introduced on the trial, see
notes in supplement to § 3184.
Where a party in an equitable nction stands upon the ruling upon a
motion or demurrer and desires to
appeal therefrom, he should take exception to the ruling and assign
errors, as in a law action: Pourers e,
COllnty of (T'Brien, 54-501; Patterson e. Jack, 59~32; and Beenotes
to!l 2Sl1.
Wheril an appeal is taken from a
decree in an equitable case triable de
novo, an exception to such decree is
j not necessary: Dickell o, Morgan,
59-157.
_

735.
SEC.

2746.

Where a plaintiff, seeking to recover a sum of money, based his
right in- the first count of his petition
npon the ground of his minority at
the time of making a contract, and
in the second count upon the ground
SEC.

2747.

of fraudulent representations, held.
that it was not error in the court to
refuse to grant separate trials upon
the two counts: Childs e. Dobbins,
61-109.

I

A bar-docket printed in pursuance part of the official records of the
of the provisions of this section is no court: Gijfo/'d e, Cole, 57-272.
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736.
SEC.

2749.

Under this section there is ajudi-I affidavits on the part of the state,
cial discretion in the court which. denying the facts shown by defendant
when exercised, will not be reversed in a criminal prosecution to obtain a
unless such discretion has been I continuance, may be considered:
abused, and in such cases counter l State l!. Wells, 61-629.

'{39.
SEC.

2767.

The fact that vacancies in the panel to the panel. The objection should
from which the jury is drawn have be raised by challenge to such talesbeen filled with talesmen in an illegal men when called: Buford II. Memanner, is nut a ground for challenge Getchie, 60-298.
SEC.

I

2771.

Error in overruling a challenge for haust his peremptory r.hallenges:
cause will be considered lI.8 without State II. George, 1l; N. W. Rep. 298.
prejudice, if the party does not exSEC.

2772.

Where it was shown that a juror rogated lI.8 to his qualifications, held,
had a bet of twenty-five cents out- that he was incompetent, and that a
standing which would be affected by new trial should have been granted:
the result of the trial, and this fact Seaton II. Sioem, ~l.
was not disclosed when he WlI.8 inter-

741.
SEC.

2779.

Where the court, in advance, informed the respective parties that the
number of witnesses as to a particular point (the value of property in an
appeal from au assessment for damages for right of way) would be limited to five on each side, held, that
such action was not erroneous: E/'erett II. U. P. R. c«. ii9-24i3; and
see Ba!ls II. HI/1It, 60-251.
Gnless an abuse of discretion is
shown, the action of the court in allowing the plaintiff on rebuttal to
introduce evidence which is not str.ctIy rebutting, furnishes no ~und of
reversal: Hess II. Wilcox, 58-&>0.
The absence of the judge during
the argument of the case to the jury

~EC.

will not constitute error sufficient to
authorize reversal of a judgment,
unless prejudice resultin!f from his
absence, or some ground from which
such error can be presumed, is
shown: Baxter e, Ray. 17 N. W.
Rep, 576. See, also, Hall II. Wolff,
61-5~9.

Under the circumstances of a particular case, held, that the order of
argument rested largely in the discretion of the court; and a reversal
would not be justified on account of
the ruling in relation thereto. in the
absence of a clear showing of abuse
of discretion and prejudice: Van
Horn II. Smith, 59-142.

743.
2789.

Instructions written with a leadpencil are sufficiently "in writing":
Harvey v. Tama Co., 53-~28.
A cutting out of a portion of the
instruction as asked, will not constitute error where the change is a proper one: lIam 1'. W., i. ct- N. /l'y
Co., 61-716.

Where a court is warranted in
directing a jury to return a verdict of
a particular character, it is not prejudicial error to do 80 orally instead
of in writing: Milne Ii. JVa 11m', 59186.
All instructions should be read together for the purpose of determining

•
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the accurateness of any part of the he relies), Such failure is a. gTound
charge: Beazan r. l ncorporaied for motion in arrest of judgment, and
Toion of !tIason Cily . .,)il-2JJ; Gro- the party should. be allowed the onportnnity to cure it as provided in
tl(t1I e. Kukkuck, 59-18.
It is error to ~ve instructions based § t'H~: W"ouqht Iron Bridge Co.
upon a state of facts 0: an issue as to v. G"cene, [,:3-562.
In a particular ease. held, that if
wroch there is no proof: CIO/'k e.
Ralls, 58-201; HeR.s e. Wilcox, 58- the court had subrmtted the case to
380; Hall e, Wolff, 61-559; jUan- the jnry on the evidence, and there
fling v. B., C. R. tf: N . . R. Co., had been a verdict for the plaintiff,
N N. W. Rep., 669.
But I1n in- it would have been its duty to set the
struction embodying a correct pre- verdict aside as being .. holly unsupsentation of the law, which may ported, and therefore that the inhave been given to meet positions struction to the jury to find for the detaken in argument, will not be fendant was proper: Bothwell v. C.,
ground for reversal, although not ap- !f. it St. P. R. Co., 59-192.
Under the facts in a particular
plicable to the evidence. if not of such
nature as to mislead the jury: Hall case, held, that the court should have
e, Steionrt, 5::H)81.
given an instruction asked by plaintIt is error to give an instruction Iff directing the jury to find a verdict
which assumes the existence of a ma- for him and assessing his damages
terial fact about which there is con- at a. certain sum: Fairburn c. Goldflict in the evidence: Roach ».Parcell, smith; 58-:1:39.
61-98.
Where the court dismisses I1n acAn instruction to the jury as to tion or counter claim, after the eviliability for a cause of injury not al- dence has been introduced, the party
leged in the petition is ground for a prejudiced by such ruling is entitled
reversal: Cressy e. 7"01011 of Posteille, to have every thing on which his right
59-62.
to recover depends, which the eviAn erroneous instruct ion cannot be deuce tended to prove, regarded. as
said to have been without prejudice established: Welch e. Jeuks, 58unless that tact affirmatively appears: 694.
It is improper to direct the jury to
Roby tJ. Appanoose Co., 18 N. W.
Rep., 711.
the pleadmgs for the {'urpose of asWhere an erroneous instruction as certaining' what the ISS ups are or
to a particular matter is given, but what is or is not admitted or denied:
from the verdict it is apparent that Porter v. Knight, 19 N. W. Rep.,
the jury have adopted IL view of the 282; Bruan v. C., R. 1. tf, P. R. Co.,
case which renders such matter irn- ta., 295.
It is error in the court to submit the
material, the error will be considered
Hall v. eons: ruction of a. contract to the jury:
• as without prejudice:
Stewart, 5i:\--681; Hall v. Ballou, 58- Vaughn r. Smith, 58-553.
581.
The court cannot, by instructions
In a particular case held that there to the jury, cure error in admitting
was no prejudicial error in referring evidence: Wicks e. TOWIl of De Witt,
in an instruction to the matter 54-1:10.
charged in the petition. without
Where the instructions given are
specifying also an amendment to the correct as far 118they go. there will be
petition: Fuh» e. Os.oeiler, .i9-4:~1. no error in failing to give instructions
The giving of an erroneous instruc- as to other points, upon which no intion held not to he error without prej- structions were asked: .lfackifJ e,
udice in aparticular case: Kelldig v. Central Railroad of 1010(1, 54-MO.
Oeerhulser, ~lil-19·).
A party cannot complain of failure
If the facts stated in the petition of the court to instruct with reference
do not entitle plaintiff to relief. the to a particular matter, if he has not
court may, at the trial, direct the jury asked specific inscructions in reference
to find. for defendant: Smith e, E. C. thereto: Hall v. Steioart; 58-681.
R. fl- N. R. Co., 59-7:3.
It is error sufficient to warrant a
It iN not proper to di rect a verdict reversal that instructions laid down
awtinst a party for failure to allege two contradictory rules for the guidand prove an essential element of his ance of the jury, if it appears that
cause of action or defense (as, for in- they may have adopted the erroneous
stance, tor failure to aver performance instead of the correct one: State v.
of conditions of a contract on which Hartzell, 58-520.

SUPPLEMENT.

Instructions to the jury constitute
the law of the case, and must be followed by the jury whether right or
wrong: Stewart 1). Smith, 60-275.
Where the verdict is in conflict
with the instructions a judgment will
he reversed on appeal without. inquiry
as to the correctness of the instructions: Musser c. Maynard, .59-11;
GrijJUh c. Parton, 59--31. Therefore it cannot be presumed in
favor of the verdict on appeal that
it was upon the theory or the CMe
which is correct in law, but in
violation of an instruction given:
Mast e, Pearce, 58-579.
A justice of the peace has no authority to give instructions to a jury
in his court: St. Joseph M'f'g Co.
v. Harrington, 53-.'3I:iO.
A general exception to the refusal
to give several instructions, is sufficient: Harvey v. Tama Co., 53-228;
JVilliamson ll. C., R. I. d: P. R. Co.,
53-126, 14:3.
If' there is but a single proposition
stated in the charge, an exception
thereto, if taken at the time the
charge is given, is sufficient: Boyce v.

IWaballh
R'y c«. 18 N. W. Rep.. 673.
Instructions cannot be considered
on allpeal which are not excepted to
within the time here specified, even
though exceptions thereto are taken
in the bill of exceptions filed within
such time as is agreed upon by the
parties: Bailey v. Anderson, 61-749.
Where the motion for new trial
stated that .. the court erred in its
charge to the jury excepted to at the
time by the plaintiff, " and it did not
appear that exceptions were taken to
the instructions when given, held,
that error in giving instructions could
not be urged: Stevens 1.'. Taylor, 58664.
In order to secure the review of instructions properly excepted to, it is
only necessary that the record present
so much of the evidence as will show
that facts to which instructions are
applicable ",ere before the court.
And what is usually necessary is a
statement in the bill of exceptions
that there was evidence tending to
prove such facts: Kelleher e, City of
Keokuk, 6O-47a.

746.
SEC.

2790.

Where the value of property is in
issue and the jury have inspected the
premises, it is not error to instruct
them tbatindeterminingthe market

value of the property they are to
weigh the evidence in the light of
what they have peen: Thomuson r,
City of keokuk, 61-187.
•

747.
SEC.

2799.

This section is applicable to a case
where a witness is by accidental delay prevented from reaching- the place
of tria.l in time for the introduction
of his testimony at the proper time:
S~~ith v. State lnsurance Co., ;")8-

4b..

Even if the power of the court under this section is discretionary, the
libuse of such discretion in refusing
to admit testimony in a. proper case,

will be ground for reversal: Smith
c. Slate 1 n,qural/ce Co., 58-487.
ThIS section wn.il applied m a case
tried in equity upon depoaitions, and
the party was allowed, after the announcement of the decision of the
court and before entry of judgment,
to introduce oral evidence to correct
a misstatement in the witness's deposition: Eggspieller c. Nockles, ~
649.

749.
SEC.

2808.

Where the jury in answer to
special interrogatories used the words
.. think" and .. have reason to helieve," held, that such answer preseated in positive language the conclusion reached by the jury: Mat-tin
r. Central Iowa Railw(IY Co., 59411.

It is not error to refuse to submit

to the jury interrogatories not sub-

mitted to opposing attorneys until
after the arzument has commenced.
It is not sufficient that they are submitted to the court before that time:
Crosb» I'. Hunqerforti, 59-712.
Held, not prejudicial error to
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dismiss the jury without requiring
answer to an interrogatory propounded, where such answer if goiven
could not have controlled the general
verdict: Dreher v. 1. S. W. R. c«,
59-l99.
This section contemplates that
specific questions of fact shall be
submitted to the jury, and not such
questions as wnether It person was
guilty of negligence as to It certain
matter, and If so, in what manner,
etc.: Leicis v. C., M. tf: St. P. R.
Co., 57-127.
The court cannot be required to
ask special findings as to immaterial
facts: Ltuoson e. C.• R. I. ,f: P. R.
Co., 57-672.
A special finding by one jury is not
binding upon the court on a second

trial: Hollenbeck n. City of Mm'shalltoion, 17 s. W. Rep., ViS.
The court hns no authority against
the objection of the party to direct
the jury to return only a special verdict. Either party has a right to It
goeneral verdict if he demands it and
the jury renders it: Shultz e. Cremer,
59-182.
The fact that the answer to it.
special interrogatory is not inconsistent with the lreneral verdict, and
nothing is claimed for it, does not
prove that its submission to the jury
was not erroneous; it may nevertheless have misled the jury as to the
effect to be given to the facts therein
referred to: Ferguson v. Central Iowa
R. Co.• 58-293.

751.
SEC.

2816.
impossible to determine whether a
referee's report was correct or not,
held, that It should be allowed to
stand: In f'e Heath's Estate, 58-36.

As to reference in matters of arlministrator's accounts see § 24.12
and notes,
Where, upon the evidence it was
SEC.

2821.

Where the report of the referee is [jUdpnent will not enable the suto be reviewed, exceptions should be preme court on appeal to inquire into
taken to it as the foundation of the the correctness of the report: Bauder
review; an exception to the final v. Hinckley. 60-185.

753.
SEC.

2831.

Exception to a judgment must be
taken at the time it is rendered:
Nagel v. Guittar, 17 N. W. Rep.,
671.
Where a party in lin equitable suit
stands upon the ruling upon a motion or demurrer, and desires to appeal therefrom, he should except
thereto as in a law action: Powers n,
Countq of O'Bdell, 54-.'>01; Patterson e, Jack, 59-632; and see notes to
§ 2742.
.An exception to a final decree in an
equitable action is not necessary
where the party is entitled to a trial
de flora on appeal: Dicken e, "1[01'gall, 59-157.
An exception to the overruling of
adem urrer is all that is necessary to
preserve the party's right of appeal
from such ruling. It i3 not necessary for him to except again when
the final judgment is entered: JOI"
dan v. Kacanaqh, 18 N. W. Rep.,
851.
An exception to the overruling of

a motion for a new trial is sufficient
exception to the judgment: Gulliher
v. C , R. I tf: P. R. Co., .59-416.
Where a motion asking for judgment on the findings of a special verdiet was overruled, and proper exception taken, held, that it was not
necessary to except to the .iudgmcnt
afterwards rendered: Aldrich r.
Price, 57-ViI.
Where time is not extended for
the settl ing of the bill of exceptions.
It must be signed and filed within
the time fixer! bv this section: Huh»
r. Miller, 60-96; Gates v. Brooks,
59-510.
If the bill of exceptions is not filed
within the time prescribed in the
order, it will be disregarded or
stricken from the record: Fuller r.
C., R. I. d': P. R. Co., 61-12.5.
Where it appears that the bill of
exceptions was signed within proper
time and it is made part of the trauscript, it will be presumed, in the
absence of all showing to the con-
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trary, tbat it was filed within the
proper time: JViLsoll 1'. First' Presbyt~riall Church of Mt. Ay", 60-112.
It is not necessary that affidavits
wbich have been presented on the
motion for change of venue be pre.
served and made matter of recorc by
bill of exceptions. When filed they
become part of the record, and may
be certified by the clerk on appeal in
the same manner as other matters of
record: ltIcGo(·err. tl. Keokuk Lumber Co., 61-265.
A bill of exceptions, when signed
and filed, becomes a part of the

I

record and tbe judge cannot change
or modify it by a contradictory statel ment or certificate filed with the
papers of the case. Wbere a party
has excepted to rulings UpOIl the
evidence wben made and has not
waived his objection, and his bill
of exceptions is filed within the time
allowed by law or agreed upon-between the parties, it is competent for
him to embody in it all ground of
objection upon which he desires a
review of the cause, and to waive
such others as he sees fit: Dedric
e, HOPSOII, 17 N. W. Hep., 772.

755.
SEC.

2834.

A skeleton bill of excepbons which less a banscript iq required: Hampdoes not identify the evidence which ton tl. Morehead, 17 N. W. Rep.,
is to be inserted, but merely directs 20~.
the clerk to insert all the evidence, or
The only way oral evidence intro"plaintiff's evidence" and" defend- duced on the trial of the cause can be
ant's evidence," is not sufficient. preserved and identified for the purThe clerk has no power to determine poses of an appeal, is by bill of exwhat is to be inserted under such n. ceptions signed by the trial judge.
direction. The bill must so identify A paper purporting to contain a porthe evidence that a mistake of the tion of the evidence introduced on a
clerk as to what is to be inserted in trial. and certified to by the official
the transcript may be readily correct- reporter, but not embodied in the bill
ed: Tootle v. Phceni» 1718. £)0., 17 of exceptions, cannot be recognized
N. W. Rep., 583; Wells e. B. C. R. as a part of the transcript: Slate v.
tf: N. R. Co., 56-520; Wil,on v. Hemrick, 17 N. W. Rep., .'>94.
1'ena1It, 61-194.
As to incorporating short-hand 1'1.'.
A bill of exceptions referring to port of testimony in bill of excepthe evidence in the following manner: tions, see 1$ :3777 and notes.
Where the bill of exceptions direct" the following rulings were had and
reduced to writing by said reporter, ed the clerk to insert the instructions
being all the testimony in said trial. given by the court on its own motion,
Here insert evidence 10 full": held and such instructions were incorpoto sufficiently identify the evidence: rated by the clerk in the transcript,
WiLson
e. First Presbyterian held, that it would not be nresurned
Church of Mount Ayr, 60-11~.
that instructions were given by the
Where the original notes of the re- court other than on its own motion,
porter are filed, and the reporter has and therefore that it would be contherein marked and identified, in sidered that all the in- tructions gi ven
writing, the papers offered in evi- were before the court. and that the
dence, and the clerk is directed to identification of the instructions in
insert in the bill of exceptions 1\11 ex- the skeleton bill of exceptions was
hibits referred to and identified by sufficient: King v. Barbel', 17 N.W.
said reporter. the written evidence Rep., 88.
offered IS sufficiently identified to be·
Where the affidavits on which the
come a part of the record: TOWIl of change of venue is asked in a civil
,Malison v. WOI'e, 19 N. W. Hep., case are before the court, it will pre275.
sume that it has before it all the eviThe evidence may be sufficiently dence upon whfeh the court acted,
incorporated into the bill of excep-jln such case the opposite party cantions by reference to the stenogra- not file counter affidavits, and in the
pher's report of the evidence, whether absence of any showing it will not
such report is certified by the reporter be presumed that affiants were proor not. A transcript or extension in duced in court and subjected to a.
long-hand of the reporter's notes is cross-examination: Mc ;;OVe171 v. Keonot necessary to complete the bill of kuk Lumber Co., 61-265.
exceptions, and is not necessary un-

I
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756.
Sxc.2836.
The fact that the court erroneously
sustains ll. demurrer to a count of the
answer is error without prejudice,
where the issue raised by such count
is elsewhere presented and passed
upon by the ju~y: McKeever e.
Jenks, 59-.'300.
The admission of evidence nnd
giving instructions II.'! to a certain
mntter, held to be error without prejudice, in view of the fact that the
successful party wag entitled to recover withont regard to such evidence
and instructions: Langford fl. Ottumtea Water Power Co., 59-28.'3.
Where evidence is admitted over
the objection of a party it will be
presumed that the court considSEC.

ered it and that, ifit was erroneously
admitted. prejudice resulted; Leasman v. Nicholson, 59-2·)9.
In order to determine whether
prejudice has resulted to a party by
the exclusion of evidence offered by
him, the answers, or the facts proposed to be proved by the witness
,In response to the question asked,
! must be made to appear. Unless
prejudice be thus shown, the error in
sustaining objection to the question
or the evidence offered will not be
ground of reversal: Jenks 1'. Knott's
Mexican Sllrer Mining Co.• ,'>S-r>49;
Bays 1'. Hunt, 60-2;'1; Kellrber 1'.
City of' Keokuk, 60-473; Kleman
e. Malvin, 61-752.

2837.

While it is the ll'eneral rule that
the order of th~ court gra.nting a new
trial will not be II.'! readily reversed on
appeal liS when the motion has
been denied, yet it is limited to cases
where there is a discretion reposed
in the court below, or where the new
trial is llranted on the ground that
the verdict is against the evidence, or
because injustice has been done. No
uiscretion is reposed in the court in
determining whether or not evidence
which is relied on to entitle the party
to new trial on the ground of newly
discovered evidence, is cumulative,
and a ruling of the court in granting
a new trial upon the showing as to
such evidence, will be reviewed II.'!
readily II.'! though the court. had retused to grant the new trial: 1'OlClI of
.Jlanson fl. Wm'e, 19 N.\V. Rep., 275.
There lire very many things attendant upon the trial in a ni8i prius
court which never can be presented
to .an appellate court, The ni8i p,·jus
court has much better facilities for
determining whether justice has been
done and hence its ruling i~ always
rejl'arded by the supreme court RIl
having n. presumption in its favor:
Conklin r. Citll of Dubuque, M-,571;
.Hill fl. Denslinoer, 61-240; Johnson
e. C., R. I. cf: r,u. Co., btl-;348.
When the trial court determines
that the verdict is contrnrv to the
evidence, and ought to be set aside
on that ground, the CABe must be a
very clear one to warrant nn appellnte court in interfering with itA action; MOt'an e, Harris, 19 N. W.
ltep., :U"I.

The fact that a juror had an outstanding bet, which would be directly
affected by the result of the trial,
which fact was not disclosed by him
when questioned as to his competency
and was not known to the adverse
pa.rty, held, sufficient ground for a new
trial, although the bet Was trifling in
amount: Seaton v. Stoem, ;'8-41.
Acts of social intimacy between a.
juror and an attorney in the case,
during the progress of the trial, held
sufficient misconduct to require the
gTll.nting of a new trial: ,""tafford 1).
City of 01lk(ll008(1, 57-748.
The drinking of intoxicating liquors at the mstance and solicitation
of one of the parties cannot be made
ground for new trial on the motion
of such party: Webster Co. v. Hvtchill.<oll, 60-721.
An affidavit of a person who states
that he heard a. juryman talking
about the evidence that had been produced in the case, but not. giving the
name of the juryman nor the stutemente made by him, is not sufficient
to require the verdict to be set aside
for misconduct: Brant e. City of Lyon8,60-172.
The fact that a juror is shown to
have gone to sleep during the trial of
tbe case, if known to the attornev of
the party at the time. should be
called to the court's attention at once
and cannot be raised tor the first ti me
in l\ motion for a new trial: Cm'ey c.
GUllni8on, 17 N. W. Rep., 881.
Where statements were made by
an attorney in his concluding arguml'nt not warranted from unything
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in the evidence and relating to the
animus actuating the other party. etc.,
held, that it Wall misconduct for which
a new trial should have been granted;
and that where such statements were
made while the judge was not present
but was hearing another case, the
fact that objection was not made to
the court by the opposite party I\t the
time of the misconduct. did not defeat his right to call it into question:
Hall t'. Wolff,61-559.
That the successful party has introduced fulse testimony constitutes
misconduct which, upon motion, re. quires granting of a new trial: First
National Balik of Shenandoah t'. lV"
St. L. cJ: P. R'g o«, 17 N. W. Rep.,
48.
The question whether the verdict
ought to be set aside on account of
alleged misconduct, is left very largely to the sound discretion of the trial
court, and, in the absence of a showing of an abuse of discretion, its
action will not be reversed upon appeal: PdrTY v. Cottingham, 18 N.W.
Rep .• 680.
The fact that a material witness
who is expected to be present at the
trial is accidentally delayed and unable to reach the place of trial in time,
would be l<l'ound for a new trial.
But if he m'ight be introduced after
the conclusion of the testimony, and
even after some of the arguments
have been made to the jur.v, application for leave to introduce him should
be made under § 2799: Smith v. State
Insurance Co.. 1>13-487,
Tne incompetence of an attorney
does not ordinarily constitute ground
for a new trial. Indeed in civil cases
the rule may be regarded as almost

invariable: Strite fl. Benge. 61~58.
In a particular case, held, that the
verdict was not so wanting SUPP,)rt
in the evidence II.ll to warrant the
court in saying the jury were II:OVerned by either passion or prejudice.
and therefore it could not reverse the
judgment: Beailan fl. Incorporated
Town of Mason Cily, 58-2:J;3.
Where the direct testimony and
circumstances shown could be reconciled and made harmonious,held, that
a verdict in conflict with such testimony should have been set aaide lind
a new trial granted: Sullioat: v, lV.,
SI. L. ~ P. R. Co., f>8-602.
The party moving for a new trial
on the ground of newly discovered
evidence, must make it appear that
the proposed evidence is COlD potent
and material: TOWIl of ,l!rIlJIIOn ll.
WIlI'e, 19 N. W. Rep., 27.j.
Newlv discovered evidence in a'
particular case, held, not sufficient
lI:1'ouno for a. new trial: Harnett e.
Hornett, 59-401.
Affidavit for new trial in particular case on ground of newly discovered evidence, held, not to ahow sufficient diligence in attempting to
secure the evidence before the former
trial: SlIIith I'. Wagaman, 58-11.
A new trial should not be granted
UpC," the ground of newly discovered
evidence which is merely cumulative or impeaching: Mo/'row fl. C.,
R.I d' P. u. Co., 61-487.
EVidence as to declarations of a
party in relation to the terms of the
contract sued upon, is not to be
deemed cumulative with other evidence of such contract: Cook v. Smith,

58-607.

761.
SEC.

2838.

It is not required that the motion
for new trial be determined at the
term at which it is filed. It stands
like any other matter submitted to
the court, nnd upon final udioummont, in absence of agreem'mt that
it may be decided in vacation, goe8
over to nest term by operation of
lnw: and. the court has junediction to
determine it at such term: Van de"
Hoar 1', Van DOIH8eler, r,6-671.
A motion filed after the time here,
in specified cannot be considered for
any cause except newly discovered
evidence: ClillioTi Xational Bank c.
~a

•

~ anII'M,

48-228; Patterson

fl.

Jack,

' uIJ-fl:l2.
. Under fllcts in particular case,
' held, tha.t there Wt\.~ not sufficient
i excuse for not filing motion for new
trial by the time stipulated by the
p.u-ties, even conceding that in 0.
I proper caso such failure might be ell'
cused: Bamll v. C., R. I. rI: P, R.
Co., .is-lW,
This section is not applicable to 0.
motion l,y the plaintIff to reinstate a.
CI1IWJ which bas been dismissed for
want of pvoseuticn: DuinglvlI c.
QllillCV, 61-4.S0.
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A judgment entered before the expiration at the time for filing motion
for a new trial, under the statute or
stipulation of the parties, could not
be set aside on that 1LCC0unt: Beems
v. C., R. I. fi, P. R. Co., 58-150.
Where a court takes a recess durmg
the term, such recess' is not to be excluded in determining the time when
R illation for a new trial shall be filed:
Ewalde e. Forton, 17 N. W. Rep.,

e, Wunderlich, 20 N. W. Rep., 7.
'When it is sought to sustain the
verdict. or to show the basis upon
which the verdic: was found, not for
the purpose of impeaching, but for
the purpose of determining the rights
of the parties in a mere matter of
costs, affidavits of jurors may be consirlered; for instance, on the question
whether any allowance of interest
was included in the verdict: Swails

4~7.

v. Cis8na. 61-693.
Affidavits of the attorney of the
unsuccessful party as to statements
made to him by iurors, showing misconduct of the jury. held, not admissible to impeach such verdict. Such
evidence is merely hearsay: State e.
QUilltOll, 59-362.

The affidavit of a juror is not receivable to show that he only concurred in the verdict because he had
learned that his father was very sick,
and for that reason was unwilling to
hold out longer, and that the verdict
was not his deliberate judgment: Fox

762.
&:C. 28.J..2.
It is not proper to direct a verdict
against a party on account of the
insufficiency of his pleading (as, for
instance, where he has failed to aver
performance of conditions of a contract on which he relies), Rb such

action of the court would deprive
such party of the benefit of this section: Wrou!lht Iron Bridge Co. ".
Greene, 53-562. See, also, on this
point, notes in supplement to § 2650.

763.
SEC.

2844.

Where the character of the court's
instructions to the jury was stated to
the parties, but they had not yet been
read over to the jury, held, that
plaintiff had b. righ] to dismiss: Mullen v. Peck, 57-4:30.
SEC.

Where the cause has been dismissed for want of prosecution and
not for default in pleading, the court
may, at its discretion. reinstate it on
the motion of plaintiff: Bying/oll II.
Qltiacy, 61-480.
.

2845.

This section and the preceding are
applicable in equitable actions as
well as III actions at law, and the
court has no authority upon the final

submission of an equitable action to
dismiss the bill at plaintiff's cost
without prejudice: Forsythe v. McMurty, 59-162.

765.
SEC.

2853.

Judgment against one of two de-, being disposed of as to the other:
fendants, jointly and severally liable, Poole v. Hintraqer, 60-180.
may be rendered without the Calle
SEC.

2855.

I

That the court should not grant than what is claimed in his petition,
plaintiff relief in any respect greater see Tice e, Derby, 59-312.
SEC.

2856.

See Ml'SlJer e. Crum, 48-52
SEC.

2858.

I

The court cannot properly render verdict, unless, taken in connection
judgment for a party upon a special with the pleadings, it is such as to
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When a court is called to rule
upon a motion for judgment upon a.
special verdict, it is to consider what
the law is, and is not bound by its
instruction previously given to the
jury: Baird c. C., R. I. d': P. R.
c«, 61-359.
Under peculiar facts, held, that a
special verdict was not sufficient to
entitle plaintiff to judgment in a case
where a general verdict for defendan t
was set aside on account of error in
the instructions: Pel/us e. Farrell,
59-2'J6.

show conclusively that the party is
entitled to judgment: Croucb c.
Deremore, 59--4:1.
Where the general verdict is contrary to instructions it should be set
aside, but it does not necessarily follow thutjudzment should be rendered
upon a special verdict in accordance
with the court's instructions; for.
while the instructions were binding
upon the jury, they are not binding
upon the court, and it is under no
obligation to follow them: Evans ".
Sf. Palll Harvester Works, It! N.
W. Rep., 881.

766.
SEC.

2864.

I

Th~re can be no judgment unli! it the court: Balm
is entered in the proper records of Rep., 810.

II.

Nunn, 19 N. W.

767.
SEC.

2867.

Where a cause has been dismissed,
not for default in pleading, but
merely for failure of the plaintiff to
appear and prosecute at the time set
for trial, it may be reinstated on the
motion of the plaintiff at the discretionofthecourl:ByingfQnv. Quincy,
61-480.
Where an answer was filed some
eighteen days after the time allowed
for filing of answer by agreement
of parties, but some months before

Ithe
next term of court, and in answer to an amended petition setting
I

up a new cause of action, and in
pursuance of an order of court made
m vacation upon application extending the time, but without notice to
the adverse party, held, that there
. was no abuse of discretion on the
I part of the court in refusing to grant
I default on motion: Redfield v. Miller,
j 59-:m3.
I

II

768.
SEC.

2871.
a~ainst him entered on the regular
appearance day, should have been
set aside: Brett v. Farr; rJ8-442.
In a particular case, hpld, that the
motion to set aside default made a
sufficient showing of a meritorious
defense: Willett II. Millmall, 61I2Cl.
Default improperly entered should
be set aside without showing of ex- .
cuse or affidavit of merits: Brandt v.
Wi7son, 58-435.

Where rules of court provided for
the filing of a copy of petition for the
use of defendant, and three days before the appearance day defendant
applied for such copy and it was not
on file, and he thereupon filed an
affidavit of such fact and asked to
have a copy, and to be allowed reasonable time thereafter to defend,
and thereafter WR.8 detained at home
by sickness for nine days, held, that
upon proper application default

769.
SEC.

2872.

I

A party in default waives his right damages: Preston e, W";ght, 60to demand a jury to assess the 351.
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770.
SEC.

2873.

A party in default cannot object to
the evidence offered, nor cross-examine the witnesses in relation to
portions of the claim which are not
referred to in the testimony in chief
of such witness; thus held, that
where a portion .of plaintiff's claim
SEC.

was sufficiently established hy a
sworn account, and a witness was
introduced to prove another portion,
the cross-examination could not be
extended to items of account established by the sworn account: Lymall
e, Bechtell, 58-755.

2877.

The provisions of this section are,
under § 8516, applicable to proceedings in justices' courts: Taqlor tI:
Fl!rTey Organ Co. v. Plumb, 57-33.
This section authorizes are-trial
in all cases where a judgment by

default has been rendered against
one served by publication only. It
has no reference to a case wherein a
juda-ment is void for want of jurisdiction to render it: Smith e, Griffin,
59-409.

771.
SEC.

2881.

Tn a proceeding by attachment,
when the defendant is personally
served, the judgment should be in
rem only, and a personal judgment

would ba void even though the attached property were sold thereunder: Smith II. GrijJln, 59-409.

772.
SEC.

2882.

A judgment recovered by a creditThe fact that a party has a verdict
or after a fraudulent conveyance by against another does not give him
his debtor, does not become a lien any interest in or lien upon the
upon the froperty so conveyed in the property of the latter in advance of
absence 0 proceedings to subject the the rendition of a judgment, nor will
property to such Judgment. The a nllnc pro tllnc judgment of the
conveyance is absolute as to the court become a lien upon his property
grantor, and leaves no interest in prior to its actual rendition so as to
him subject to the lien: Howland v. bind third persons: Miller II. Wolf,
18 N. W. Rep., 889.
.
Knox, 59-46.

77iJ.
SEC.

2895.

I

The omission of the notary to write is not sufficient to vitiate the jud!\'his full name to the jurat, when the meat: Grattan v. Mattesoll, 54-:c29~
seal is added showing his full name,
SEC.

2896.

I

That the confession recites that the money is sufficient: Kendig
indebtedness accrued for borrowed ble, 58-.529.

1.'.

3/ar-

776.
2897.
Judgment may be entered by the

SEC.

clerk In vacation ami approved at
the next term: Kendig v. lJerrblt,
58-;'29.
The mere fact thnt the note upon
which judlllllent by confesaicn is

rendered is usurious, does not authorise the conclusion that the parties
caused judgment to be entered for
the purpose of concealing usury or to
avoid the statute against it: Ibid.
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SEC.

2899.

If the offer to confess is insuffi.! question of costa: McClafchey
cient, it is to have no effect on the Finleg, 17 N. W, Rep., 469.

II.

778.
SEC. 2903.
Where the adverse party is not
within the jurisdiction of the court,
and cannot be served or cannot be
readily served WIth notice, the court
may, under some circumstances, appoint a receiver without notice:
Jlaish 11, Bird, 59-307.
Under the facts in a particular case,
held, the party WRJl not entitled to the
appointment of a receiver: Sleeper
v. Iselin, 59-379.
In a prosecution for larceny of
goods from the possession of a receiver, held that It was not necessary
upon the part of the state to prove
that a bond had been given before
the property was taken by such receiver, it appearing that he WRJl acting nnder a proper order of the court,
and that defendant, before the commission of the acts charged, knew
that, he WRJl so acting: State v, Rivers,
6J-381.
In an indictment for larceny of
goods from a receiver, the ownership
of the property may be laid in the

receiver. It is not II. CRJle falling under section a915, which relates to the
wrongful taking of jlropertY while in
possession of an officer by virtue of
legal process: Ibid.
Where a chattel mortgagee brought
an action in equity to foreclose his
mOl't~age against the mortgagor and
certain attaching creditors, the mortgalfl! being upon a stock of dry goods
which would have been greatly depreciated in value if taken and withheld from sale by the mortgagee, and
the mortgagee having by the mortgage the right to take possession
whenever he should choose to do so,
and proceed to subject the property
to the payment of the amount due or
to become dne on his mortgage, held
that the' case was a proper one for
the appointment of a receiver upon
request of such mortgagee, although
the action WRJl commenced before the
mortgage indebtedness had become
due: Maish II. st-«, 59-ij()7.

779.
SEC.

2905.

A receiver may appeal from an oro, him to turn over more than he has in
der erroneously fixing the amount of custody: How II. Jones, 60-70.
property in his hands, and directing

781.
SEC.

29:.!7.

'I'his section does not mean that a
party may have his own time to file
the motion. When the time arrives
for an answer, demurrer, 01' motion,
he may properly' be required to do
something, and If he chooses to make
the motion, he must make)t instan-

ter, or within such time as is given
him by the court. If he fails, without
sufficient excuse, he may properly be
held to have waived his right to file
the motion, and may be reouired to
answer 01' demur: Spt'ague 0: Haight,
54-446.

783.
SEC.

2933.

In an action by II. minor in his own
Equitable apportionment of costs
name, a.valid judgment for costs may made in a particular case: Starr II.
Case.
;'''_.F''
be rendered against him: Albee 11.
Winte,.illk,5&-184.
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784.
SEC.

2935.

The statute does not contemplate
the issuance of a fee bill against a
party against whom no judgment has
. been rendered, but, under the pro visSEC.

ions of ~ 3842, that he shall onlv be
rendered liable on motion as here
provided: McConkey v. ChClpmun,
58-281.

2942.

The judgment, so far as it covers therefore a payment to him of the
costs. is for the use of the parties en- costs covered by the judsrrnent will
titled to RIlCh costs, and the 'success- not release his judgment debtor from
ful party has no interest in that part the claims of parties entitled to such
of the judgment except in RO far W! costs: McConkey v. Chapman, 58such costs have been paid by him; 281.

785.
18 G. A., Ch. 185.
An attorney's fee is to be treated
as part of the costs and not as part
of the amount in controversy: Speisberger l'. Thomas, .'\9-606.
The attorney's affidavit here con-

templated is not evidence to be introduced by the plaintiff; it is rather a
condition precedent to be performed
by the attorney before the attorney's
fee can be allowed in his favor: Ibid.

789.
SEC. ~955.

Where a writ of attachment in an
action not founded on contract, issues
and is levied, without an allowance
being made W! here required, and a
motion is made to quash the writ on
that ground. the court may then
make an allowance, to relate back,
as between the parties, to the issu-

ance (If the writ. and fix thc additional amount of property which may
be levied on: lrlagoon l'. Gillett, 0404,
Action for tortious conversion of
property still in possession of defendant cannot be considered as on contract: Moses II. Amold, 43-187.

790.
SEC.

296l.

In action on the bond for wrongful
suing out of the writ, the burden of
proof 18 on defendant in the attachment suit to sh-iw that no reasonable
grounds for belief of the facts stated
existed: Dent e. Smith, 5:3··2G::l.
To entitle himself to exemplary
damages on the bond, it is not sufficient that attachment defendant show
that the facts alleged as basis for the
attachment were not true, and that
attachment plaintiff had no reasonable grounds to believe them true.
He must prove these facts to entitle
himself to actual damages. To recover exemplary damages, he must
show that plaintiff acted with intention, design, or set purpose of injuring him: Nordhaus l'. Peterson, 54-

warrant the allowance of an atto.·
ney's fee. That there was no reasonable cause to believe the ground
upon which the attachment was issued to be true, is implied in such
verdict and special finding: Nockles
v. EgqsjJielet', 5:~7;~.
Although proof that plaintiff had
no cause of action whatever would be
admissible if attachment was wrongfulIf sued out, yet in fixing the attorney s fee the court is not to take into
account the trial of the whole case:
Porter v. Kn(qht, 19 N. W. Rep.,
282.
In an action upon a bond, it must
be alleged that the damages sustained have not been paid, and a
failure to make such averment may
68,
be raised for the first time on motion
A verdict for actual damages, in in arrest of judgment, at least in a
an action on the bond, and a special case where there is no evidence offered
finding that the attachment was of any damages: Hencke l'. JOhllS01l,
wrongfully sued out, are sufficient to 17 N. W. Hep., 766.
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792.
AFTER SEC.

2964.
INDEMNIFYING BOND.

[Twentieth General Assembly, Chapter 45.]
SECTION

1. An officer is bound to levy an attachment on any Levy or attach-

personal property in the possession of, or that he has reason to ment,
believe belongs to, the defendant, or on which the plaintiff directs him to levy. But if after such levy he shall receive notice Notice that
in writing under oath from some other person, his agent or at tor- prnpert y be.
long>; to anney, t hat sue h property be I ongs to hirrn, all d stating
t he nature 0 f other.
his interest and the facts showing how he acquired such interest
and for what consideration, such officer may release the property
unless a bond is given as provided in the next section. But such
officer shall be protected from all liability by reason of such levy Protection of
until he receives such written notice.
officer.
SEC. 2.
'Vhen the officer receives such notice, he may forth- Nollce to
with hive the plaintiff, his agent or attorney, notice that an in- plaintllf.
demnifying bond is required. Bond may thereupon be !riven by Indemnifying
or for the plaintiff, with one or more sureties, to be approved by bond.
the officer, to the effect that the obligors will protect and indemnify him against the damages which he may sustain in consequence
of the seizure and sale, and warrant to any purchaser of the
propnrty such estate or interest therein as is sold, and thereupon
the officer shall proceed to subject the property to the attachment, Proceedlnes
and shall return the bond aforesaid to the district or circuit court where bono is
given.
. w hiIC II t hee Ievv
o f t h e county III
evy iIS rna d e.
SEC. 3.
If such bond is not gh-en, the officer holding the at- Procecdtnns
tachment may,
within a reasonable time after hdemand being Wnhter~
bond la
.
0 given.
made by said officer, restore the property to t e person from
whose possession it was taken, and the levy shall stand discharged.
SEC. 4.
The .provisions. of .the foregoing sections shall apply AP~l1cs to atto attachments Issued by just.ices of the peace, and such bonds ~~~dr::~J~~t\s.shall be returned to the justice issuing said writ.
ce
SEC. 5.
All acts and parts of acts in conflict with this act are Repealing
hereby repealed.
clause.
. [The provisions of this act are almost identical with those found in seetiona 3055-7 in relation to indemnifying bond in case of levy under execution.]
.

's.

SEC.

2967.

In order to make a legal and valid
levy, an officer must do such ads as
that, but for the protection of the
writ, he would be liable in trespass.
Therefore, held, that a levy upon cer-

tain patterns, which remained locked
up in a building, the key of which
was in the possession of the owner,
was not sufficient: Ri» v. Silknitter,
57-262.

793.
SEC.

2970.

I

To authorize the appointment of a cise of the power is necessary: Silreceiver under this section, there vermall v. Killin, 53-436.
must be some showir g that the exer-

200

SUPPLEMENT.

SEC.

2!j72.

The sheriff or constable is only
held to the exercise of ordinary care

I in the preservation of the propertl. in
I

his hands: Creswell e. Burt, 61-v90.

794.
SEC.

2975.

While a Il'arnishment of an employer for wagea of his employe will
hold not only wages due but such as
atterwards become due, yet, as the
employe, If a married man, is entitled
to have ninety days' wages exempt
(by § 3072), the employer is not to
be held liable to judgment in such
case unless it appears that at the
time of garnishment, or some time
subsequent thereto, he had more
than ninety days' wages in his
hands: Davis v. Humphrey. 22-137.
The notice upon the defendant required by this section, as amended by
18 G. A., ch, iJ8, should be served
ten davs before the trial of the issue,
and i~ case there is no issue, ten
duys before the judzment is rendered
against the garnishee. This notice
is essential to the jurisdiction of the
court over the subject-matter in controversy, and if the garnishee fails to
assert his right to be discharged on
account of such want of notice but
submits the case without making
that question of record, it is proper
for the court to set aside the trial
and submission as premature and
·ooutinue the cause for such action as
either of the parties may take:
lVillia1ns e, Willirl"'S, 61--612.
An answer uf the garnishee that
he was informed and believed that
the defendant was a married man
living with his family, held, not
sufficient to show the right of exemption, for the reason that it did
Dot alleze such to be the fact, nor
. allege that he was A. resident of the
state: Smith v. C. e. N. W. !l'Ij c«,
60-::n2.
An indebtedness due from a resident to a non-resident, even for services rendered outside of the state. is
subject to attachment by garnish-

ment in an action brought against
such non-resident by publication.
Therefore, held, that where the
defendant in an action by publication was a non-resident, a railway
company which WII.S operating a
railway from a point within to n.
point without the state and was indebted to such non-resident defendant
for services rendered outside the
state, miliht be held Iiaule a~ garnishee for such indebtedness : Mooney
v. U. P. R. Co., 60-:346.
The equity of redemption of the
mortgagor of personal property after
condition broken is subject to sale
or transfer as other properly and
passes under a geneno.l assignment.
After such general assignment the
mortzagce is not subject to ~arnish
rnent in a suit against the mort~a~or: Gimble v. Ferguson, 53414.
Where it Wl\8 R>rreed bv and between the mortgagor and attaching
creditors and the mortgagee. that
the property shouid be sold in bulk
and the proceeds applied upon the
attachment, held. that the proceedinll operated I\S a transfer of the
equity of r.xlempfion of the mortI!"tlgor, and took priority over a subsequent garnishment by a second
attaching creditor of the surplus in
the sheriff's hands after the satisfaction of the first· mortgage: Phelps v.
»'illfel"8, 59-561.
.T udzment against a Il'arnishee cannot be properly entered where there
is no return to the writ of attachment
showing the fact of garnishment:
Hock o, Sinqmaster, 17 N. 'V. Rep.,
744.
As to g-arnishment upon judgment,
see § 3051 and notes.

796.
SEC.

2979.

•

Garnishee's answer is not a pleading in the case, but in the nature of
evidence, and is not a part of the
record unless made so by bill of exceptions: Brainard v. Sillllllon8, 5~

464.

. A notice to a garnishee requiring
him to appear on any other day than
the first day of the next term of the
court is void, and confers no jurisdiction over such garnishee: Padden II.
Moore, 58-70i:l.

SUPPLEMENT.
SEC. ~980.

A debtor who procures himself to
garnished without the knowledge of his creditor, for a debt the
proceeds of which are exempt, and
does not set up such exemption, or
notify his creditor so that the latter
may do so, is guilty of fraud, ami
will not be released from liability by
a judgment against him: l:imith 1).
be

SEC.

Dickson, 58-444.
Where a corporation aggregate if
garnished, it is competent for SUC.l
corporation to answer in writing
through some officer or agent authorized by the corporation to do &0:
Bailey v. U. P. ify c«, 17 N. W.
Rep., 567.

2981.

The plaintiff is not precluded by
the fact that the garni~hee makes
answer to the sheriff from prosecuting the examination further if he
sees fit: Thompson e, Silvers, b9670.
Where a commissioner is appointed
to take the answer of garnishee, and

the court does not fix a time and
place for the answer to be taken, the
commissioner may fix such time and
place and give the garnishee notice
thereof, and without such notice the
garnishee is not in default for failing
to appear and answer: Thomas II.
Hoffman, 17 K. W. Rep., 431.

797.
SEC.

2982.

It is within the discretion of the
court to require that questions to be
propounded to the garnishee shall
be reduced to writing and submitted
to the court before answer: Euoood v.
CrolCle!!, 19 N. W. Rep., 857.
A WIfe garnished R.R a debtor of
her husband is not exempt from
SEC.

2984.

Where a court appoint" a commissioner to take the answer of a j;\'ar..
nishee, without fixing a time or place
for such answer, the garnishee should
not be judged in default for failure
to appear and answer unless notified
by the commissioner of the time and
place fixed for taking his answer:
Thomas v. Hoffman, 17 N. ·W. Rep.,
431.
Where a garnishee refuses to answer questions propounded before a
referee appointed to take such answers
and plaintiff upon the facts being reported by the referee moved for an orSEC.

answering questions touching such
indebtedness, on the ground that
such answers would be testimony
against her husband. It could not
be regarded fiB against her husband's
interest that his property be subjected
to the payment of his debts: ThompSOil v. Silcers, 59-670.

2985.

The garnishee is entitled to reasonable notice to show cause, but it is
not necessary that such notice be
served ten days before the term.
Ten days notice during term, held.
sufficient in particular case. After
failure to appear in response to such
notice, no motion is necessary, and
no new judgment should be entered:
Lanqford r, OttllmW(1 lVater Power
c«, 5a-415.

der requiring her to answer at a particular time, at which time she refused
to answer and her refusal was S\1Ptained by the court. held, upon appeal,
that although the plaiutitl'might have
been entitled to judgment by default
against the garn uhee for refusat to
answer questions propounded by the
referee, y~t having obtained au order
tor further examination he could not
have judgment against the garnishee
for refusal to answer when the court
sustained her objections, although in
so doing the court erred: Thompsin«
o, Silvers, 59--670.

,
Where the court has not acquired
jurisdiction of the garnishee by
proper notice, the filet that the
garnishee, when served with notice
to show cause why execution. should
not issue against him, appears and
protests that the court has acquired
no jurisdiction. will not render judgmont by it valid: Padden v. Mool'e,
58-703.
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SEc.2!l8G.
Where property is turned over by 1 sbould be recognized wben shown to
the garrnshee to an officer upon the court, and carried out: Buckham
certain conditions, such conditions v. Wolf, 58-601.

798.
SEC. 2987.
t When trial is required to rleter-1
mine the rights of all the parties, the
question as to whether the garnishee
is indebted to the defendant IS not to
be presented separate from that as
to whether the debt in the hands of
the garnishee is til be condemned for
the payment of such indebtedness:
Williams v. Williams, 61-612.

The answer of a garnishee is not D
pleading and doe" not become a part
of the record unless embodied in lL
bill of exceptions: Brainard v. Sunmons, 58--464.
The venue of the garnishment proceeding cannot be changed to th
county of gamishee'e residence;
Smith v. Dixon, 58-444.

SEC. 2988.
Where a garnishee seeks in equity
to have a judgment against him set
aside on the zround that the notice
was not sufficient to ~ive the court
jurisdiction, the burden IS not upon
him to show that the judgment

is also erroneous, but is upon the adverse party who insists that it 18 just.
The garnishee is not presumed to b
indebted: Padden. e, Mool'e, 5~
70J.

800.
SEC. 20a4.
The delivery bond is not superseded
or rendered null by a supersedeas

SEc.2!l!J6.

I

bond g-iven on appeal: State v. MeGlothlin, 61-31::l.

I

A mistake in the bond as to the to the sureties: Ripley e, Gear, 58court in which the attachment issued 460.
will not render the bond invalid us

803.
SEC. 3010.
The return of tbe writ is the statutory evidence of what it purports to
show. it must be endersed upon
the writ or made upon a paper
annexed thereto. The writ and return constitute essentially one record

and must f!O together. Therefore,
held, that judgment agninst a gal'nishee could not be properly rendered
in the absence of a return of the
writ showing the garnishmlo'nt: Rock
e, Sillgmastel', 17 N. W. Rep., 744

804.
SEC. :J01G.
A third person, not a party to the
action, claiming to be owner of attached property, having discharged
it by giving bond as provided in
§ 2996, may still proceed under this
section. The property does not cease
to bl1 attached properly, though
released by the bond: Tuttle v.

SEC. 3017.

Wheaton, 57-304.
This section clearly contemplates
that any claim, lien, interest or
title, in and to the pl'Ol~erty attae'hcd,
may be set up at any time before the
proceeds are paid to the plaintiff in
attachment: Howe v. Jones, i>7-130.

I

'Where, in an attachment suit individual partners jointly the writ
brought against a partnership and the directed the attaclnneut of ::..oy prop-

SUPPLEMENT.

erty of said partnership, and the attachment bond was executed to the
partnership and the attachment was
levied upon individual property of a
partner not served with notice, who

appeared and interposed a counterclaim on the bond, held, that such
partner could therein recover for injuries to his individual property:
Mason II. tu«, 19 N. W. Rep., 897.

805.
SEC.

3018.

Where it was shown that the Itions in the petition for attachment.
property attached was exempt, held, that plaintiff was about to remove.
that it should have been discharged his property from the state: Hastin q«
upon motion, and that such showing v. Phoenix, ~,9-394.
was not inconsistent with the aliegaSEC.

3021.

Where the writ was defective in
not stating the sum claimed in the
action, held, that it might be
amended in tbis respect after levy:
Athlls IJ. Womeldorf, 53-1-'>0.
Where, in an action not founded
on contract, there was no allowance

'by the judge of the amount of property to be attached, as required by
§ ~9:)'i, held, that upon motion to
discharge attached property on that
lZ'round, the court might order as to,
how much property should be held:
Magoon v. Gillett, 54-54.

806.
SEC.

3025.

If there is no valid existing judg- that another execution was in existment when the execution is issued, it ence and not only stood by and made
is void: Balm v. NUIlIl, 19 N. W. no objection to the sale under the
Rep., 810.
second, but at the expiration of the
An execution must be regarded as time for redemption surrendered the
existing until it is returned, although possession of the property without
the return day has passed; and a objection, held, that he could not
sale under a second execution, issued thereafter in the absence of a showing
before the first is returned, should, that the land was sold for less than
as to judgment creditor purchasing its value and an offer to pay the
thereat, be set aside: Merritt e. judgment. take advuntaze of the
Grover, 57-49:3,
error: .\[er,'itt v. Grocer, 61-99.
The provision that but one execuThe mere issuance of a second
tion can be in existence at the same writ before the return of the prior
time is mandatory and not merely execution under which the levy has
directory; nevertheless, it may be been made, is not of itself suflicient
waived by the party for whose bene- to establish the abandonment of
fit it was enacted; and where it such levy: West II. St. John, 19 N.
appeared that the party against W. Rep., 238.
whom the execution was issued knew l
SEC.

3026.

I

The proper method of enforcing tion iR by attachment for contempt:
obedience to a continuing order in State v. Baldwin, 57-266.
the nature of a. mandatory injunc-

807.
SEC.

3029.

I

As to effect of statements in sheriff's judgment docket, see notes to section
return entered by the clerk on the ;matS.
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80S.
SEC.

3037.

Failure to return execution within
the time here required, does not render the officer liable to an action for
'damages, unless specinl injury is alleged lind proved: Musser e, M,lynard, 55-197.
The rule that a sale made 8 fter the
exniration of the execution is vr.lid
applies to executions issued by jus
tices of ihe peace: Waltoll e, Wray,

introduced in evidence; nor can the
return be explained by parol, unless
it is shown that it, has been made
and lost or cannot be produced:
West o, St. JOhll, 19 N. W. Rep.,
2:38. And see notes in supplement
to {$ ~()4;l
Whore the right of the sheriff to
subject the property levied on to the
satisfaction of the execution, is contested by an action of replevin, he
should not make any return until after the disposition of the replevin
suit. Having made a levy it is competent for him to exhaust the property on that execution, no matter
wha.t time expires between the levy
and sale of the property: Cox v. CUl~
riel', 17 K. W. Rep., 767.

54-581.
An officer is required to make his

return in writing endorsed on the execution. If the execution is lost or.
destroyed, it may be that it would be
competent to make the return on a
copy, but unless the fact of such loss
or destruction is shown by the return,
a return made upon a copy cannot be
SEC.

3038.

A return upon an execution should
be a statement of what is done by
the officer in obedience to the writ;
and 11 statement therein purporting
to show the acts of a person other
than the officer is without authority
of law, and surpl usage; therefore held
that a statement in the return that

REc. 303!).

the execution was satisfied by defendant giving security. which was taken
hy order of plaintiff and an entrv by
the clerk upon the judgment record
of the slime facts, did nut show a satisfaction upon which a sub-equent
encumbrancer could rely: Aultman
v. McGrady, 58-118.

I

This statute only applies when then, unless the order of liability is
judgment has been obtained azainat stated in the judgment: lJol/ne!l e,
both principal and surety; and not Cocke, 61-:303.

809.
SEC.

3043.

The officer's return endorsed on the Althouse, 56~13.
writ. is the evidence as to what propIf the execution and return be
erty is covered by the levy, and it is shown to be lost, parol evidence may
not proper for the officer as a witness be introduced to show the contents of
to testify lUI to whether other proper- such return, but for DO other purpose:
ty was levied upon: Flamligan e, Le Barron e. Taylo«, 53--637.
SEC.

3044.

In order to make a legal and valid
levy upon personal property, the officer must take possession and control,
by dcinz sucb acts as that, but for
the protection of the writ, he would
be liable in trespass therefor, Levy
upon property which remained locked
in an outbuilding, the key of which

was in possession of the debtor, held,
not sufficient: Biz (/; {Stafford e.
Silknitter, 57-26!.
The sheriff or constable is only held
to the exercise or ordinary care in
the preservation of the property in his
hands: Creswell v. Burt, 61-590.

810.
SEC.

3048.

The 9,uestion decided in Loring

rol

that case followed: Whiting

Small, 50-271, again considered and Co., 54-81.

II.
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SEC.

3051.

There is no provision requiring no- cases against the IrRrnishee without
tice of the garnishment proceeding having jurisdiction of such debtor:
to be served 1.'0 the judgment debtor, ~I/Iilhv, Dizon, 58-444.
and t.ie court may proceed in such
SEC.

3054.

Where a creditor levied on firm
property upon a judgment against
one partner on an individual debt, and
sold such property without bringing
action as here contemplated, held that
1\ creditor of the firm, obtaining judgment against the partners individu-

ally, might subseqnenbly levy on such
and maintain an action in
equity to have the property subjected
first to the payment of the firm debt,
it appearing that there was no other
partnership property: Aultman v.
Fuller, 53-60.
pro~rty,

812.
SEC.

3055.

Showing and delivering to the
officer a bill of sale purporting to
transfer the property to claimant, is
not sufficient to constitute notice to
the officer: Gray v. Parker, 53-505.
It ill the imperative duty of the officer under this section to make a levy
llt once, and it is not his duty, on the
mere disclaimer by the defendant of
uny interest in the property, to institute an inquiry as to the truth of the
statement: lVe"t v. St. John, 19 N.
W. Rep., 2:18.
Where the officer has been indemnified, it is his duty to use all proper
means to make the levy effective on
the property: Co» v. Currier, 17 N.
W. Rep., 767.
This section does not apply to a
case where the execution defendant
claims that the property is exempt
from execution: Parsons e. Thomas,
17 N. W. Rep .. 526.
Acceptance of service of such notice by the 'sheriff's deputy is not
hindmg: Chapin tl. Pinkerton, 532311.
Where tbe sheriff seizes property
of one person under an execution
allll.inst another, the owner may maintain replevin to recover the value
of tbe property, even though it has
SEC.

been sold by the sheriff, proper notice of ownership haviD,!, been given:
Hal'dy e. More, 17 N. W. Rep., 200.
Notice served upon an officer by 1\
mortgagee of property under chattel
mortgage that such party is the
owner of the property by virtue of a
certain chattel mortgage and dem...nding the immediate return of
the goods to the place from which
they were taken, is sufficient notice
to constitute a taking possession of
the property under the terms of the
chattel mortgage authorizing the
mortgagee to do so whenever he
chooses, and such notice evidences the
intention of the party to claim his
right of possession and foreclosure as
provider! in the mortgage: Wells v.
Chapman, 59-6:>8.
.
These proviaions do not relate to
levy of attachments and in an action
of replevin azainet an officer holding
property under attachment it is not
necessary to aver the service of notice
of ownership as herein contemplated:
Hall v. Ballou, iiS-;)85. (But now
there is a. statute in relation to attachment containing provisions similar to these three sections: See 20 G.
A., ch, 45 in supplement to Pll.i'll
792.)

3056.

If indemnifying bond is given, the
officer must hold the property and
cannot relieve himself from such
duty, even by~ releasing to the rigbtful owner. His liability is ubsolute,
unless the property is hken from him
by legal process: Eran« ('. TIII/rston, 5J-122.

A sheriff is not liable in dama~s
failure to levy upon property in
tbe execution defendant's possession
if it is shown that such execution defendant had no interest therein subject to levy: C,"osby v. Hungerford,
59-712.
W here an officer haa aeveral writl
fOI'
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of execution under different judg- bond may be Il"ivpn jointly by the
ments against the same defendant, execution plaintiffs and on such bond
and another person claimmg the an action may be maintained
property serves notice of his claim ag-ainst them jointly: Baxter c. Roy,
upon the officer, an indemnifying 17 N. W. Rep., 576.
SEC.

3058.
withont due process of law by substituting the liability of the party to the
bond for that of the officer for his
trespass: Craig c. Fowler, 59-200;
and see Sun berg I). Babcock, 61-601.

This section, in so far as it denies
to the party whose property is wrongfully levied upon under an execution
azuinat another any action against
the officer, is unconstitutional, as depriving the owner of bis property

814.
SEC.

3062.
the latter in making such approval
arises at the same time. In the latter
action, it it! no defense for the depnty
that his principal had previously approved bonds signed by the same
surety: Moore I)• .McKinley, 60-367.

A right of action against the clerk
for damages arising from his fault in
approving a. stay bond does not accrue until the expiration of the stay;
and so the right of action by the
clerk against his deputy for fault of
SEC.

3064.

The determination of the clerk aa act, and an error in his decision on
to whether the bond is filed within that question will render tbe judgthe time required by § 3061, or wheth- ment voidable, and not void: Maynes
er the filmg within tne time specified I). Brockway, 55-4:i7.
is essential to ita validity, is a.judic.al

815.
SEC.

3068.

I
I

Unless the surety objects. and such waived the right to redeem his propobjection appears of record, he will erty, if sold under execution: Choee
be presumed to have consented to I). Welty, 57-2:30.
the stay and (under § 3102) thereby
SXC.

3072.

[19 G. A., ch. 49, amends this section by adding at the end thereof, after
the word" dollars," the following i]
Exernptton
waived,

Any person entitled to any of the exemptions mentioned in this
notsection does not waive his right thereto by failing to designate
or select such exempt property or by failing to object to a levy
thereon, unless failing or refusing so to do when required to make
such designation or selection by the officers about to levy.
Where husband and wife lived not entitled, under § 2371, to claim
separate and apart for seven years
prior to his death, and he neither
contributed or was asked to contribute
to her !;upl?ort, and during that time
he lodged m his officeand boarded in
the family or others, it not appearing
that the separation was intended to
be temporary, held, that he was not
the .. head of a family" within the
meaning of this section, and therefore, upon his death, his widow was

j

personal property as havinz been exempt in the hands of the~husbanJ.
The construction give~ to the expression" head of a family," as used in
Rev. § 2~77, in relation to homestead
exemptions, is not applicable as to
this section: Linton v. Crosby, 568S6. [The (X pression .. head of a
family" is not used in the Code in
relation to homestead exemptions:
See § 1988]

•
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Proceeds of a voluntary sale of ex- Triplett fl. Graham, .58-135. (But
empt property are not exempt: Har- see 20 G. A., ch. 2:3, Inserted below
rier 1'. Fassett, 56-264.
in supplement to page R16.)
Where it appears that the debtor. Standing by, and failing to object
has the right to select one of several to a levy on exempt property amounts
vehicles as exempt and such selection to a waiver of the exemption: M,'.!!itt
is made before levy, it should be re- v. Adams, 60-44. Hut in a part.enspected by the officer: Parker e. Ha- lar case, held, that the facts did not
ley. 60--3~5.
show a failure on the part of the
Wages for personal services earned nebtor to object to the levy suffici nt
in the use of exempt property are ·to constitute a waiver of exemption:
exempt, and it is not fraudulent for Green v. Blunt, 59-79.
the husband to contract to render
A non-resident is not entitled to
such services to another: Patterson e. an exemption of his wages, even
Johnson, 59-397.
where the services are rendered in
The exemption of pension money, the state where he resides and are
provided in R. S. of'U. S. § 4747, ap- such that under the laws of that
plies only to sucb money while In state they would be exempt in an
(;()U1'8e of transmission to the pension- action brought there: MOOllllY II. U.
er, and not after it comes into his P. R. Co., 60-346.
possession: Webb fl. Holt, 57-712;

816.
A:r."TER SEC.

3072.
PENSION

MONEY.

[Twentieth General Assembly, Chapter 23.]
SECTION 1. All money recei ved hv an v person, resident of Moneys nnd
the state, as a pension from the Uri'ited" States government, credits,
whether the same shall be in the actual possession of such pensioner, or deposited, loaned, or invested hy him, shall be exempt
from execution or attachment, or seizure by or under any legal
process whatever, whether such pensioner shall be the head of a.
family or not.
SEC. 2.
The homestead of e\'ery such pensioner, whether, the Homestead.
head of a family or not, purchased and paid for with any such
pension money, or the proceeds or accumulations of such pension
money, shall also be exempt as is now provided by the law of
this state in relation to homesteads; and such exemption shall
also apply to debts of such pensioner contracted prior to the purchase of such homestead.
SEC. il.
When a debtor absconds and leaves his family, the Absconding
property exempted by this act, shall also be exempt to his wife debtor,
and children, or either of them.
SEWING lIACHINE.

[Nineteenth General Assembly, Chapter 62.]
SECTION 1. If the debto~ is a seamstress, one sewing machine Sewing-mRshall be exempt from execution and attachment.
ehinc exempt.

817.
SEC.

3074.

The person entitled to hold earnings exempt from execution may use
such earnines in payment of property
purchased by his wife, and such
property will be held by the wife free

from his debts: Robb
5:>9.

II.

Brewer, 60-

The object of this section is to exempt the earnings for personal service, as contra-distinguished from the
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Shelly v. Smith, 59-4.'i3.
To entitle a. debtor to this exemption, it must be shown that he is a
resident of the state: Smith. v. C. ~
N. W. R. c«, 60-::U2.
If defendant is a non-resident he
cannot claim exemption of earnings,
even if they are rendered in the state
of his residence, and are exempt h)
the laws of that state: Moolley v. U.
P. R. Co., 60-346.

income arising from a business involving other elements of gain than
the mere personal service of those
conducting it; therefore, held, that
the business of keeping a. boarding
house involves many elements of
profit aside from the mere personal
earnings of the proprietor and of his
family, and that money due to him
in that business is not exempt from
execution as personal earnings:

I

SEc'. 3076.

Facts considered and held to show upon his journey: Graw v. Mamlillfl,
a starting to leave the state. although 54--/19.
,
the debtor had not actually set out

SEC. 3078.
To constitute an absconding, such
as to entitle the wife to hold property as exempt, the departure of the

I

husband need not be without the
knowledge and consent of the wife:
Malvill II. Christoph, 54--562.

820.
SEC.

3088.

This section applies to sales under
special, as well as general execution:
SEC.

3090.

ITaylor

fl.

Trulock, 59-558.

I

Where the sale has been judicially was entered of record by rE-MOn thereBet aside. the satisfaction of the judg- of, should be set aside also: Former
meat which followed the Bale, and v. Sasseen, 18 N. W. Rep., 714.

SEC.

3092,

821.

The judgment should be filed and
approved as a claim of the fourth
claaa, within tho time specified in
SEC.

3097,

I

§ 2420. for payment out of the per-

sonal estate: Baulis« v.PoWeI'8, 17
N. W. Rep" 907.

I

The fact that a judgment has been against it a [udzment in hi. fnvorfor
assigned to the attorney in t,he case costs in the same action: Tiffrl.1lY v,
to s-cure hie lien will not prevent the St,warl, 60-207.
opposite party from setting' olf
SEC,

3100.

The fact that where it appears that such appointment was absenb or reo
the eheritf appointed one appraiser, fused to appoint. will not render the
his return doee not show that the sale void: Prell/on II. W"igllt, 60-351.
pa.rty for whom he acted in making

SEC.

3102,

822.

I

The tnkin!.!' of an appealdefeats th!!
Where the expcution defendant
rill'ht of redemption, uitlioueh uo hA.8 no rill:ht of redemption, a judg.
R/lpPI'8Nlul,Q uond Uc fHlld: D"bbill/l
ment creditor, who did not become
r. LI/8Ch, 5,}-;)O~,
such until a.fter the aale, CiUll1Qt

I
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redeem (diatinguishlng Sieben e,
Becker, 53-24): Broion !l• •lfarkley,
58-689.
The term "defendant" in the first
sentence of this section includes a.
vendee of the execution defendant,
and such vendee may redeem as here
provided. An appeal or stay of execution by the defendant in the action
will not defeat the right of redemption in such vendee: Thayer v.
Coldren, 57-110.
'Where a surety does not object (as
provided in § 3068) to stay of execution being granted, he will be COnsidered as having assented thereto,
if taken, and held to have thereby
waived the right to redeem his property, if sold under such judgment:
Chase v. Welty, 57-230.
A party who is surety on a debt
for which a judgment is rendered,

but has no interest in the property
sold, cannot make redemption; he is
not a defendant within the meaning
of this section: Miller II. Ayres, 59424.
This section is applicable to stay of
execution on judgments in justices'
courts: Brown v. MaI'kley, 58-£89.
'Where the debtor redeems property
sold in part satisfaction of a prior
judcmsnt, the unsatiafied portion of
the jud-rment attaches as a lien upon
the land (explaining Clayton v. Etlis,
50-.~!.O). Therefore, held, that where
a debtor conveyed his right of redemption to his wife, and furnished
her the money to make redemption,
with intent to hinder and delay his
creditors. the land 80 redeemed
remained subject to his debts: Peckenbaugh v. Cook, 61-4.7.

823.
SEC.

3103.

The holder of R junior judgment assigned to a third party, and the forelien, who is not made party to the closure and sale of the premises in an
foreclosure "of a prior mortgage, is not action by the assignee exhausts the
limited to this statutory right of .re- lien of the mortgage upon such
demption, hut may redeem by action premises: Harms v. Palmer, 61-483.
in equity in the same manner as a jun- See a'so notes to § 3321,
ior uiorteazee under similar circumWhile it may be true that. the
stances: American Buttonhole. etc, debtor's statutory right of redemption
Co. v. Burlington Mulu'll Loan may ba sold upon execution.it cannot
Association, 6]-464.
In such equi- be sold under an execution Issued on
table action the lien holder mayhave the balance of the same judgment
an accounting of the rents and profits, under which the original sale is
and have them applied in satisfaction made: Hardin e. White, 16 N. W.
of the mortgage debt from which he Hep., 580.
is seeking to redeem: Bunce I'. Wesl,
A creditor who obtains judgment
17 N. W. Hep., 179.
against a grantor who has made a
Where a mortgage is foreclosed for fraudulent conveyance, is not entitled
one installment of a mortgage debt, to redeem from execution sale of
a purchaser from the mortgagor, prior the property fraudulently Conveyed,
to redemption. acquires, upon making which is made under a decree obredemption, title to the property, tained by other judgment creditors
free from the lien of the mortgage ~ubjectinl!' such property to the lien
for the unpaid balance: /. .• cher I'. ot'their judgment: Hotolautl v. K,IOX,
Simmotls, ,'i4-26\J; Mickle/cait v. 59-46.
•
Raines, 58-605.
Where the party seekinz to redeem
The foreclosure of a mortgngo for was one of several plaintiffs at whose
part of the sum secured thereby, suit the properly in question was in
and the sale of the land, exhausts equity' declared subject to their judgthe remedy of the mortgazee under ments and sold to satisfy the same,
the mortgage against the land so sold, held, that redemption could not
and he cannot after redemption hy be made bv him, the doctrine of
the mortgagor under the .statute, Cltutton I'. Elli», [)O-!i\JO, beinp npplithrough the mortgage, subject lhe cable: Handen I'. S'mith, .)~-2"'·-,.
land to the paymellt of a part of the I The creditor or lien holder cannot
debt remaining unsatisfled. This rule make statutory redemption after the
holds where the mortgage secures expiration of nine months: Nrlrell
different notes, some of which are e. Pennick, 17 N. W. Rep" 432.
.

I
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not extinguished by the sale unless
he is made party to the suit, and
not having been made party he may
maintain an equitable action to redeem: A.'I,·eB II. Adair Co., 17 N.W.
Rep., 161.

After sale of land upon foreclosure,
the mortgagee cannot redeem from
the sale: Todd II. Da,,!!, 60-532.
A purchaser of land at tax sale,
which is covered by school fund
mortgage, acquires a lien which is
SEC.

3104.
tion from such sale in the same manner as if some other person had been
the purchaser: Citizens SaIlings
Bank of St. Louis II. Percillal, 6118:.l.

A creditor holding a judgment
which is a. lien upon real property of
his debtor may become the purchaser
of such real property at a. sale under
another judgment and make redemp-

824.
SEC.

3106.

The rule of Tuttle e, Del"ey. 44--1 who was not made party to the fore306, is not applicable to an equitable closure: Ioioa County e, Beeson,
redemption by a. junior mortgagee 55--262.
SEC.

3109.

I

The purchaser under a judgment previous to the foreclosure thereof:
may redeem from a prior mortgage Hammond v. Leavitt, 59-407.
SEC.

3112.

If no redemption by a creditor iSj purchaser is also a junior judgment
made within mne months, none can creditor: George II. Hart, 56-706.
be made afterward, even though the

826.
SEC.

3123.

The purehaser of property at a sale thereof, in the same manner as the
under a judgment which is junior to debtor himself might have redeemed:
a. mortgage may redeem from such Hammond Il. Leavitt, 5lt-407.
mortgage before the foreclosure
SEC.

3124.

The estate of the debtor is not di-I
vested until execution of the deed,
and any crops upon the premises
already matured do not pass thereby,

although they were not matured when
the purchaser became entitled to his
deed: Evel'ingham tI. Braden, 581;j3.

827.
SEC.

3128-.

I

The term defendant, A.8 here used, deemed, but does not include the
must be construed to mean the par- surety for the indebtedness who has
ticular debtor or person who has the J no interest in the property sold: Millegal or possibly an equitable title in ler II. Ayre8, 59-424.
and to the premises BOught to be re•
SEC.

3130.

I

Where action is brought, by mis- sale had thereunder. the proceedings
take, in the name of 1\ deceased per-j are invalid: White 11. Secor, r>8-[';):j,
son, and judgment is rendered and

SUPPLEMENT.

831.
SEC.

3154.

Where, in an action against a minor, an attorney appeared for him
and was appointed guardian ad
litem, held, that there was no ground,
in the absence of prejudice being
shown, to authorize setting aside the
verdict and grant ing a new trial:
Web8ter e. Page, 54-461.
A judgment rendered after the
death of a party to the action, without substitution being made, is voidable and not void, and must stand
unless set aside under 'If 6 of this
section, upou an adjudication that
there is a valid defense to the action:
Gilman v. Donovan, 53-362.
Fraud of the prevailing party on
the former trial being shown which
is sufficient to constitute reasonable
grounds to believe that a different
result may be anticipated on the retrial, the Judgment should be vacated
and the new trial ordered: Breton v.
Byam, 59-52.
That defendant WWl misled by an
error in the copy of the notice served
upon him in regard to the date of
commencement of the term of court
might Le a sufficient averment of unavoidable casualty or misfortune,
but where the petition contle.ned an
inconsistent averment that defendant had taken legal advice as to
whether the error relieved him from
obligation to appear at the proper
time, hed, that he did not make out
a case for relief: Irions v. Keystone
Man'f'g c«. 61-406.
The provisions of this section are
applicable to a judgment in an adversary proceeding but not to an order for a guardian's sale of property :
Bunce e. Bunce, 59-5:m.
A lthouirh the application under
this section should be by petition and
not by motion, yet where 0. motion
WIIS filed and the question as to the
right to 11. new trial was determined
thereunder without objection to the

form, held, the supreme court wonld
not reverse the proceedings for the
defect: I ncorporated Toum of 8101""
Lake t'. 1. F. d~ 8. C. R. Cu., 17 N.
W. Rep., 4'l9.
Where there is one judgment
against two defendants, and one of
them shows himself entitled to have
it set aside, It should be set aside as
to both: Ibid.
The proceedings authorized under
this statute are in the nature of a
writ of error coram "obis and are
provided for a review of a case, after
final judgment, in the very court
wherein it WlUl rendered. The jurisdiction of all other courts of such
proceeding is thereby excluded and
a change of venue cannot be had:
Gilman v. Donooan, 59-;6.
While courts of equity have jurisdiction to grant relief against Judgments obtained by fraud in cases
where the fraud is not discovered
until after the expiration of one year
from the rendition of the judgment,
yet this statute defines the remedy to
which the party is entitled, whether
action be brought during the year
provided for by the statute or after
its expiration, and a court of equity
can only grant the relief provided by
the statute. The question whether 110
party is entitled to the remedy must
be determined with reference to the
terms of the stature, and, held, that
the promise of a person seeking to
foreclose a mechanic's lien that he
would pay the claim of another person holding a prior lien upon the
premises if the latter would not appear and a-serf such prror lien,
would not constitute fraud authorizing the setting aside of the judgment thus obtained on failure of the
promisor to make such payment, even
though the promise was made without intention of performance: Lumpkin 11. Snook, 19 N, W. Rep., 3:33.

832.
SEC.

3155.

The fact that an appeal from the
original judgment is taken and pendinll' cannot btl pleaded in bar of an
action under this section: Cook 11.
Smith, 58-607.
The filing of a petition for a new
trial under this section cannot have

any greater force and effect than
would a motion seeking the same
thing when filed within the time prescribed by statute. The petition for
a new trial is deemed denied by
operation of law, and before there
can be u. new trial the court must
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make an order granting it. which in a particular case M ground for
should be entered of record among new trial in an action for divorce.
the proceedings of the court: Brown held not sufficient: Harnett II. Hare, Byam, 59-52.
nett, L9-401.
Newly discovered evidence Bet out

833.
SEC.

3157.

A party who has knowledge of the
error complained of before the expiration of the year and does not
pursue his remedy M herein pro-

I
I Hart, 61-525.

vided, cannot have equitable relief
against the judgment: Freeman v.

834.
SEC.

3158.

The proceeding here provided for
is. not In the nature of a new or independent action. but is supplementary and is intended to correct errors
committed in the trial of the case
and in the rendition of judgment.
SEC.

The very court renderinll' judgment
iR to review its own decision, and the
case cannot therefore be transferred
by a change of venue to another
court: Gilman e, Donovan, 59-76.

3159.

It is not the duty of the court,
where a new trial is asked on the
g-round of fraud in procurinc the
judgment, to carefully weIgh the evideuce and determine upon which side
there is a preponderance, but to examine the evidence produced and
therefrom, in connection with the evidence introduced on the former trial,

determine whether there is reasonable ground to believe a different
result will be reached upon are-trial;
and it is not proper for the court to
render another judgment without
first having decided whether the original jlld~ment should be set aside
and a new trial ordered: Brown e.
Byam, 59-52.

835.
SEC.

3163.

The supreme court can entertain
an appeal only when a judgment has
been rendered from which an appeal
mav be taken. The judgment must
be affirmatively shown, and the court
will dismiss the CMe where it does
not appeal' that such judgment has
been rendered, even thouzh the parties fail to present the objection: for,
being jurisdictional in its nature, the
parties can not waive it by silence or
consent: Green v. ROllell, 59-83; PittSJo;C.

man e. Pittman, 56-69.
It will not amount to a waiver of
an appeal that money paid in to the
clerk by the opposite party is appl ied
in part by the clerk in satisfaction of
a claim tor an attorney's lien. without the knowledge of appellant.
where he, M soon as he becomes
aware of the fact. repudiates the
transaction, and pays back to the
clerk the amount so paid in: Jewell
e, Reddington, 57-92.

3164.

An order recommitting a cause to ruling before final [udzment, any erarbitrators is a decision from which ror in ruling upon the motion for
an uppcnl Iiea: Braum v. Harper, 54- change miy be reviewed: Allerton e,
Eldl'idgt, 5&:-709. By an appeal from
546.
An order granting or refusing Ro an order granting change of venue,
the
supreme court acquires no jurischange of place of trial is not such
11.8 can be appealed from, but upon an diction, and will refuse to consider
appeal properly taken upon some or- the case, though no objection on that
der from which an appeal is allowed, ground is made by either party:
even though it be an intermediate Oroee» II. Richmond, 58-54.

•
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But where the motion for change
of venue wus treated Il.8 raising the
question whether the action on an
appeal bond Wll.8 properly' brought in
the county where the SUit WIl.8 commenced, and by that county, for the
use of the school fund, or whether It
should not have been brought in and
by another county, held, that the decision of that question would be
treated in the same manner as though
made upou a demurrer and an appeal
therefrom would be entertained;
Lucus County v. Wilson, 59-354.
Where final judgment is rendered
in favor of a defendant, he cannot
appeal from a finding of facts winch
is against him. But if defendant
has properly objected to the correctness of such finding, it is not proper,
in CIl.8e of a reversal on plaintiffs appeal, to render judgment against defendaut thereon without opportunity
for a new trial: Bouce v. Wabash R.
c«. 18 N. W. Hep., 67;3.
An order of court substituting
other defendants in a case and releasing the original defendants may
be appealed from, lind such appeal
may be prosecuted even though after
such substitution the new defendants
have procured a transfer of the CIl.8C
to the circuit court of the United
States: Sunberq v. District Court of
Linn Co., 61-597.

An order of court declaring a bail
bond forfeited is a final order from
which appeal may be taken; State e,
COiltlpham, 57-:351.
Where in an appeal to the circuit
court from the judgment of a justice
or the peace, a motion was made to
dismiss the appeal for want of jurisdiction on the ~round that the amount
in controversy was not sufficient, held;
the action of the court in overruling
such motion and taking jurisdiction was a determination affecting
the final result, and that an appeal
therefrom might be taken: ()urral~
v. Excelsior Coal Co" 18 N. W.
Rep., 698.
An appeal may be taken from a
decree in a partition proceeding settling the rights and interests of the
parties as provided in § a~89. In that
respect such decree is to be deemed
final: Williams v. Wells, 16 N. W.
Rep., 51:3.
A plaintiff, to whose petition a demurrer has been sustained. has the
right to app-al unless it appears
that such right has been in some
manner waived; Hampton v. Jones,
[)8-817.
An order of discharge in a habeas
corpus proceeding cannot be suspended by supersedeas bond pendmg
an appeal: The State v. Kirkpatrick,

54-ina.

836.
SEC.

3168.

This section only applies to such
errors 1l.8, without such motion, would
not be called to the attention of the
inferior court. The next section renSEC.

ders a motion for new trial unnecessary; Brown 1'. Rose, ,1.)-7;34.
Section applied: Keller o, Jackson,
58-6~9.

3169.

Where exceptions are duly preserv-Istricken from the files because filed
ed in the course of the trial, they too late: Beems v. C., R. I. cf: P. R.
may be brought up on appeal a~-I Co., 58-150.
though motion for new trial 18

•
SEC'.

838.

3173.

Where judgment is entered and
afterward a motion for new trial is
made and overruled, an appeal from
the judgment must be within six
months after the entry thereof, and
an appeal from the overruling of the
motion for a n~w trial will not raise
any question not involved in the
ruling upon such motion: Patterson
e, Jack, 59-632.

The period for taking an appeal
runs from the time the de..ision is in
fact made, and not from the time to
which it has relation by agreement.
as in case the decision is to be entered
in ~ac~tion~ llil of the preceding term:
Cartes v. Sherman, 16 N. W. Rep.,
707.
The fact that it is sought to establish a lien, special or general,

21a
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upon real estate, does nof'make the
case one involving an interest in real
property, authorizing an appeal without rezard to the amount in controversy: Colgarv. Pettit, 18 :N.W. Rep.,
694; therefore. held, that an action to
foreclose a mechanic's lien was not
withi~ the exception: Andf:'U,'s v.
BU"dlclr, 16 N. W. Rep., 21i>.
The provision of this section, reo
quiring a certificate of the question
upon which the decision of the supreme court is desired, when the
amount in controversy is less than
one hundred dollars, applies to chancery cases as well as actions at law,
and as thus applied is not unconstitutional 8.ll depriving a party in such
cases of a right to appeal and trial de
novo. It amounts simply to a restriction or r~ulation of appeals in
such cases: Ibid.
The statute does not contemplate
that mere abstract questions of law
shall be certified, but only such as
are decisive of the case: Eckert f).
Pickel, 59-54.').
The certificate must point out the
questions upon which it is desirable
to have the opinion of the court in
such a way as to be intelligible in
and of themselves, without requiring
the court to examine the whole ease
and determine what the questions
are: H(lwl,:ege Ins. Co. v. Lewis, 19
N. W. Rep., 311.
It is not the province of the supreme court to decide questions certified but not argued, nor questions
argued but not certified, nor questions certified and argued where it is
shown that they do not arise in the
case: Speisberqer o. Thomas,59-606.
Where the question is certified by
the trial judge. it will be presumed
that it arises in the case unless it is
shown affirmatively otherwise : Noble
fl. Chase, 60-261.
The court will sometimea look at
the record for the purpose of determining whether the question certified
properly arises in the case, but it will
not consider a certificate sufficiently
specific which requires examination
of the record' to determine what the
question certified is: Votaw f). CO,"
vin, 17 N. W. Rep., 142.
A certificate of the judge which
fails to indicate the specific question
or questions to be determined, but
presents the whole case and every
question involved therein, without
showing what the'y are, or what one

,

or more of them it is deemed desirable
to present for determination, is not
sufficient: Dunn e. Zollet·, 61-2'27.
It is not proper to certify u general
question which cannot be fully determined without a search of the entire
record and II. determination oftwo or
more questions: Wheaton v. Fostrr,
58-661; and while it was not the
intent that only a single question
should be certified, the several questions must be so stated that the
supreme court can readily ascertain
the point to be determined, and that
it is a question of law. Questions of
Jaw and fact cannot be mingled
together under a guise of a question
of la.w: Citg of Centerville to. Drake,

58-Mol.
Held, in a particular case, that the

certificate of the judge did not sufficiently point out the question of hlw
upon which the opinion of the
supreme court was desired: Fitch e,
Fll/nn, 58-159.
Where the appellant's abstract
failed to show that the judge's certificate stated that it wasdesirable to have
the opinion of the supreme court on
the question certified, held, that the
~u~reJ!le. court did not acquire any
jurisdiction by the appeal: Millikm
e. Doughertg, 59-294.
While the sufficiency of the evidence to support a verdict mav, in a
certain sense, be said to be a question
of law, yet it is not such a question
as can be certified: Hudson v. C. (i.
N. W. R. Co., 59-581.
The certificate must be given at
the time of the trial, unless delayed
upon order or for cause: Callanan e,
Smart, 60-:305.
Where the certificate was entitled
of a proper term, but did not show
when it was made, nor that it was
made at the time of the trial, or even
du'rinll' the term of the trial, /"ld,
that it was not sufficient . Babcock r.
UhickllSalO Co., 60-7.')2.
The making and filing of a.certifi·
cate during the same term but subsequent to the rendition of judgment
is not sufficient; it must be made at
the time the final judgment is rendered: Foge v, Walke,', 17 N. W.

Rep.,494.
.
Where defendant concedes a. part
of the claim, the amount in controversy is the part not admitted:
Thomson e, Erencb, 59-55~.
It must appear from the pleadings
that it was possible for the court,
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consistently therewith, to render
judgment aA"Sins~ one of the parties
to the action for more than one hundred dollars. Tho amounts of the
original claim and a counter claim
cannot be added together in determining the amount in controversy
under this section: Madisoll v. Spitsnoqle, :J8--369; Fox e. Duncall,60-321.
A deceased party cannot appeal,

nor can the right of his estate be adjudicated if an appeal in form is
taken: Tracy e. Roberts, 59-624.
The court will take notice for itself
of its wantot jurisdiction, where the
amount in controversy does not exceed one hundred dollars, although
that question is not raised by either
par~y: Sperry e. Kretchmer, 19 N.
W. Rep., 807.

840.
SEC.

3178.

The court below may settle and duced in an equitable case: Goff II.
sign a bill of exceptions after appeal Haiokeue Pump, etc., Co., 18.N. W.
ill taken. if done within the time Rep., 307.
allowed for that purpose: Tiffany v.
A notice of appeal from ajudgment
Henderson, 57-490.
brinzs up all the objections properly
The lower court retains jurisdic- saved on the trial of the cause, includtion after the taking of the appeal ing the motion for a new trial: Gulto perfect the record by giving the liher e. C., R. I. ~ P. R. Co., 59certificate as to the evidence intro- 416.
SEC.

3179.

The appeal is not perfected until
-the fees for transcript are paid or
secured, and giving a supersedeas
bond cannot be regarded as "securing" such .fees; and held, that after
service of notice of appeal and filing
of supersedeas bond, but before paying or securing costs of transcript,
appellant had the right to abandon
hIS appeal, and that the trial court
had authority to entertain application
by such party for a new trial. and
grant it: Loomis e. McKellzie, 57-77.
The time within which the appeal
is to be perfected ·by paying or securing the fees for transcript, is not fixed.
Filing an abstract and having the
cause docketed is evidence of good
faith, and the cause will not be disSEC.

missed for want of transcript. 'While
one must be furnished, If insisted
upon by appellee, time will be given
to do so, unless appellant or his counsel have had notice that one would be
required, and through negligence
have failed to furnish it: Fairburn e,
Goldsmith, 56-347.
It will not be a ground for striking
the transcript from the files that it
appears that it was delivered to the
attorney of the party, where it is not
shown that it was not afterward forwarded in the manner directed by the
statute: Dedric v. Hopson, 17 N. W.
Rep., 772.
As to the sufficiency of the abstract
and how far it will take the place of
the transcript, see notes to § 3184.

318I.

Failure to file a transcript call. only
be . taken advantage of by motion
to dismiss the appeal or affirm the
judgment, and cannot be urged on
final hearing: Holmes e, Hull,48177.
The court will not dismiss the ap-

peal on motion for failure to file a
transcript, but order the transcript
to be filed and continue the case until
it can be done: Town of Manson e.
Wcm, 19 N. W. Rep., 275; Aldrich
e, Price, 57-151.

841.
SEC.

3183.

If the assignment of errors is filed
at the time here required, it cannot
he stricken from the files. although
not served or filed until appellee's
nrzument is filed: COlmer v.14mg, 19
X. W. Rep., 2<l1.

,...As to sufficiency or abstract, etc.,
see notes in supplement to next seetion.
The want of an assignment of
errors must be taken advantage of
prior to the finnl trial and submission,

. 215

,

216

SUPPLEMENT.
or it will be deemed waived, although
the court may, notwiths tanding such
waiver, require an assignment: A nd"PWB e. Burdick, 16 N. W. Rep., 275.
Where an amended assignment of errors 18 filed more than ten days before
SEC.

3184.

This aection.so far ItS it authorizes a
certificate by the clerk in equitable actlons tried wholly upon depositions
and papers on file, is not repealed by
17 G. A., ch. 14,), amending § 2742
(which see),and such certificate of
the clerk is still sufficient in such cases
to enable the supreme court to consider the case, and the rule that the certificate of a judge must be given at
the term bas no application to such
certificate of the clerk: Cross v. B. cf'
S. W. R. Co., 58-62.
An objection that papers of record
in the court below are certified to the
supreme court by copy instead of in
their original form should be raised
in time to permit the other party to
correct the error, if it be one. by
filing the original papers. Such an
obj..ction not made before the final
submission of the case will not be reJl'urded: McDollald v. Farrell, 60-

335.

the term at which the cause iR submitted, and duly served, it will be
considered: Kend1'g v. Orerhulser,
58-195.
As to assignments of error, sec,
also, § 3207 and notes.

will either overrule the motion or require it to be submitted with the
cause, and where such a motion is
overruled the court does not consider
itself precluded from determining upon the submission whether the record
is such that the case can properly be
considered upon its merits, especially
where appellee insists in his arzument that it cannot: Alexander v.
McG,.ew, 57-287.
If no question is made as to the
filing- of the bill of exceptions, the
court presumes that the evidence has
been properly presezved. If the appellee states in his abstract that no
proper bill of exceptions has been
filed and moves to strike out the evidence on that ground, the court does
not take the statement as true. but
refers to the transcript for a determination: lVi/son~.. First Presbut erian Church. of Mount .tyr, 60-

112.

It is not competent to contradict
Even if it appears that the tranthe recitals in the bill of exceptions script contains a paper not properly
affidavit
or
by
certificate
of
the
identified
by the bill of exceptions,
by
judze: Pearson v. ltfrrx.tield,47-13-",; this fact will not warrant the striking
Dedric v, Hopson, 17N. W. Rep., 772; the whole bill of exceptions from the
COllnerv. Long, 19 N. W. Rep., 221.1 record: lIardy v. MOIJre, 17 N. W.
But upon suggestion of diminution Rep., 200.
of the record a party may have the
If an abstract is not denied l,y the
record in the lower court corrected or appellee in an amended abstract, the
amended by propel' proceedings there- record set out will be taken to be corin, and present the record as thus rect, as, for instance. it will be asamended to the supreme court by sumed that a bill of exceptions was
supplementul abstract: Mahaffy II. tiled. But if such fucts are denied
Mahaffy. 18 N. W. Rep .. 685.
in an amended abstract, the denial
A motion to strike the evidence will be taken to be true, in the abfrom the abstract because not pre- sence of a transcript: Brainard v.
served by the bill of exceptions, prop- Simlllons, :J8--464.
erly raises the question whether there
Where the abstract" although failwas or not a bill of exceptions, and ing to show that a bill of exceptions
this can be settled only by the record was filed in the court below, contains
of the court below. Lost records in matter which it could not properly
the court below cannot be supplied by contain unless made of record, the
affidavits in the supreme court: Jlor- court will regard the appellant 8S
ris v. Steele, 17 N. W. Rep., 490.
claiming that it was made of record
The supreme court will not strike and a direct statement to that effect
the evidence from the abstract upon will no~ be necessary. If th.e appelmotion, where It IS m considerable Ice desires to claim that no bill of exdoubt as to what ought to be done, ceptions was filed he must do so in
or where the proper ruling would re- an additional abstract: Thompson I'.
quire a somewhat careful and extend- Silrers, 59-670.
ed investigation of the abstract; it
To secure a review of a law action
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it is not essential that the evidence
and instructions should be certified
by the judge. It is sufficient that the
evidence is properly made part of the
record by bill of exceptions, and the
instructions are identified by the bill
of exceptions or in other proper manner: Wi1s011 v. First Presbyterian
Cllurch of Mt. Ay1', 60-112.
The court cannot consider an
action triable de nMID where the abstract does not purport to contain all
the evidence. The statement m the
abstract that" the testimony WIlS all
t..ken in writing, in substance R..~
follows" /ifld, not sufficient: ill'itt
!'. Case, 58--7ft7. If tbe abstract
does not show that it contains all the
evidence, the appeal may be dismissed on motion: Green II. Honen,

59-~.

An abstract whicb states that all
the evidence in the case was reported
and certified to by the reporter of the
court lind duly certified by the court
W4 being all the evidence offered in
said trial, will not be sufficient to
enable the court to try the case de
novo if it fails to state that it (the
abstract) contains all the evidence,
that is, an abstract of all the evidence upon which the case was
tried: Cassady II, Spofford, 57-207;
lVard v. Snook, 61-610; Porter v.
Stolle. 17 N. W, Rep" 654; Hall v.
Harl'is, 61-500; Phl1mix 1118. Co, ('.
Findley, 59-591; but this objection
will not be regarded where appellee
files an additional abstract setting
out the evidence on which he relies:
Alexalldel' II. Mdh·eU'. 57-287.
The statement in the abstract to
show that all the evidence is comprehended therein is sufficien t, ifthe
opposite party and the court are
fairly apprised that the appellant
claims that he has presented an abstract of all the evidence, and in
such cases the court will presume
that he has, unless appellee sets out
additional evidence: Miller v. Wo~f,
18 N, W. Rep., 889.
Where an abstract contains a
statement that it is an abstract of
all the evidence, it is assumed, not
only that this statement is true, but
that the evidence was made of record
by due certification unless it is made
to appear to the contrary; but where
the certificate relied upon is set out,
and appears to be insufficient, that
presumption will not be entertained:
A le.rttnder v. McGl'ew, 57-2~7.
ln~he absence of all amended ab-

stract denying the statements contained in appellant's abstract. the
latter is deemed to be true, notwithstanding such a denial is made in
the aruument of counsel: Fanner
v. Sasseen, IS N. 'V. Rpp" 714;
Wearer v. Kintzley, 58-191; and
this is the rule, even where the bill
or exceptions containing the evidence
has been stricken from the files:
Roberts fl. LeOl1 Loe» di' Abstract
c«. 18 N. W. Rep" 702.
Where appellant's abstract purported to contain all the evidence in
the case, and appellee in his abstract
denied that the appellant's abstract
contained all the evidence offered,
and that the evidence therein was
correctly abstracted, held, that appellant's abstract would be deemed
correct, it appearing that all the
evidence was by depositions which
were before the court, and appellee's
abstract not showing wherein appellant's abstract was insufficient or
incorrect: CrOS8 fl. B. ct- S. W. R.
Co.. 58-62.
Where appellant's abstract contains no averment that all the evideuce is found therein, and appellee
files an amended abstract setting out
certain evidence alleged to have
been omitted from the original abstract without the statement or
claim that the two abstracts tog-ether
do not contain and present all the
evidence, appellee cannot afterwards
urze that all the 'evidence is not
before the court: Van Sandt e,
Cramer, 60-424.
Where the abstract of the appellant does not purport to contain all
the evidence. the appellee may set
forth in his amended abstract omitted portions with the statement that
with his additions the abstract does
not contain all the evidence: Cartwright II. Copess, GO-195; Hall v.
Harris, 61-500. But where the
abstract of appellant purports to
contain all the evidence, the appellee
mu-it supply what he claims has been
omitted: J{cA rthur v. Linderman,
17 N. W. Rep., 531.
Where appellee in an amended
abstract states that the abstracts toIl'ether do not present all the evidence, such statement will be deemed
true unless denied, and the court
cannot hear the case de tlOvo: L"oe
e. Donaldson, 19 N. 'V. Rep" 804.
Where the abstract shows upon its
face that it does not contain all the
testimony, and appellee files an

217

218

SUPPLEMENT.

amended abstract, Mel does not,
until the argument, claim that the
evidence is not all before the court,
the court will presume that the
amended abstract together with the
original abstract presen ts all the
evidence in the case: O'Brien e.
Harrison, 59--686.
The appellee may, by M additional abstract, undertake to supply deficiencies in the appellee's abstract
without thereby precluding hunself
from objecting that the evidence is
not properly certified: Alexander v.
McGrew, 57-287; and if such objection is made it will be deemed true,
unless appellant shows by an amended abstract that the evidence was
properly certified: Roby e. Hall, 57213.
Unless an additional or amended

abstract be denied it will be regarded
as presenting the record correctly,
and will prevail against the orizinal
abstract: Hart v. Jackson, 57-7.');
and this is true even though it seeks
to eliminate something from appellant's abstract:Richm'dson v. Hoyt,
60-68; Burkhart e, Ball. 59-629;
Kearney v. Ferguson, 50-72; Lucas
e. Jones, 44-298.
It is not proper to set out in the
abstract the entire testimony of witnesses, by question and answer,
without excluding matter that is immaterial: Vaughn e. Smith, 58-55:).
An amendment to appellant's abstract, filed by him without leave of
court after the filing of appellee's
argument. was stricken from the files
on motion: In re Caywood, 56-301.

843.
SEC.

3186.

The giving of a supersedeas bond
does not supersede or render void a
delivery bond previously given to secure the release of attached property:
State», McGIotghlin,I6N. W. Rep.,
137.
A supersedeas bond given in an
action by it party claiming a public
office. and who has been adjudged
entitled thereto. does not suspend his
right to exercise such office in pursuunce of the judgment, and to receive the salary incident thereto; and
therefore in an action on such supersedeas bond the surettes are not
liable for salary accruing pending the
suit: Jayne v. Drorb.iuqh, 17 N. W.
Rep., 4::l:l.
When an order has been determined to have been correctly made.
it is then too late for 11party to claim
relief because he was not allowed to

supersede it: Y'etzer e. Martin, 58612.
A supersedeas bond is not essential
in perfecting the appeal; it does not
secure the clerk's fees for transcript,
so as to render unnecessary the payment or secunng of the same in order
to perfect the appeal as required in
§ 3179: Loomis v. McKenzie, 57-77.
The language at the end of the Be<.~
tion in reference to rents and damages
to property, specifics only the conditions of the bond and is not a portion
of the clause just preceding it, stating
the limitation on the amount which
the obligee may recover. Where the
bond did not contain this condition
as to rents and damages, held, that
there could be no recovery in an action
on such bond for rents or profits accruing during the appeal~ Gill v.
Sullivan, 17 N. W. Hep., 758.

844.
SEC.

3190.

Where, in an action to foreclose a
mechanic's lien, a personal judgment
for the amount claimed is rendered
against defendant, and the lien is
declared established upon the property, and the property is ordered sold
upon special execution to satisfy the
judgment, and it is directed that a

general execution issue for any sum
remaining unpaid after exhausting
said property, the penalty of the
appeal bond should be twice the
amount of the judgment rendered:
Flynn v. D. M. tI: St. L. R. c«, 17
Rep., 769.

N."!!.
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845.
SEC.

3194.

Where in a case triable de novo,
the appellant fails to file any arzument, it will be regarded as a failure
to prosecute. the appeal: Scott 1'.
.Neises, 61-62.
A party who has not appealed cannot have any relief: Devoe 1>. Hall,
60-749.
Where the court below made a
rinding of facts unfavorable to defendant, and to which he excepted,
and rendered judgment for defendant
upon another question, and upon
appeal by plnintiff'the judgment was
reversed. held, that as the correctness
of the finding of facts could not be
inquired into, although defendant
also appealed, for the reason that
that there was no judgment against
him, the court would not enter up
judgment upon the finding of facts,
but remand the case to the district
court to retry the issues o( law and
fact: Boyce v. Wabash R. Co., 18
N. W. Rep., 673.
The supreme court will not reverse
a case in behalf of a party where the
right which he seeks to protect. if it
ever existed, has expired: Cutcomp v.
Utt, 60-156; nor to enable appellant
to recover nominal damazes when
that is all the relief to which he is
entitled: Warson v. Moelter, 18 N.
\V. Rep., 857; Wi"e 1'. Foster, 17
I d. 174.
Where a decree Wall reversed on
the ground that the court below had
erred in overruling a motion to strike
certain depositions from the files, for
the reason that they had been taken
without authority, and the decree
was reversed and the cause remanded,
held, that the court below could not
be required to dismiss the cause 01'
enter decree for opposite party, but
must proceed to try the case anew :
Kershman fl. Swehla, 17 N. W.
Rep.. 908.
Where an equity case is appealed
and tried anew, and the action of the
court below is determined to have
been erroneous, the successful part v
is entitled to have such decree as i3

proper on the record as made in the
court below, entered up ill the supreme court: First National Bank
of Daoeuport 1'. Boker, 60-132 .
Where all ordinance provided for
a pile for maintaining a nuisance and
a person was under such ordinance
fined. lind the abatement of the
nuisance ordered, and the supreme
court held thut the ordinance in ;.0
far us it provided for a fine was in
excess of authority and void, held,
that it w08ld not sustain so much of
the judgment as provided fM ~
abatement of the nuisance, but would
reverse the whole judgment: Ineorpornted Town of Nevada n. Hutchins. 59-506.
Where an appeal is taken on the
ground of defects in the record, it is
incompetent for the appellant, without obtaining a rehearing, to bring
the case agam before the court upon
the same appeal, on a corrected
record: Gseen II. Ronen, 17 N. W.
Rep .. 180.
Want of jurisdiction of the subjectmatter in the court below, may be
raised for the first time on appeal to
the supreme court, or may be taken
notice of by the court, although not
raised: Groves v. Richmond, 53--570;
therefore held,
that where a
change of place of trial had been
granted to a court which could not
entertain jurisdiction of the action.
the judgment in such court would
upon appeal be reversed, and the
cause would be remanded to the court
from which the change was improperly taken, and proceedings aubsequent to the improper change of
venue will be disregardad : Cerro
Gordo CO. I'. Wright Co., 59--48.j;
Bennett fl. Carey, 57-221; and Bee
notes to § 2590.
Where the judgment will affectlhe
tit le to real estate, it should be entered in the district court, and the
case will be remanded for that purpose: Hait II. El/sign,17 N. W. Hep.,
lli3.

I
I

846.
SEC. 3198.

I

\Vhere at the time of sale an appeal judgment was reduced to an amount
was pending, and on a subsequent less than that for which the p'nintiff
determination of such appeal, the bought in the property at the sale,

219

220

SUPPLEMENT.

I

held, that d-fendnnt was not entitled should be restored. to defendant:
to an order upon p.aintiff to repay J[ullson v. Plummer, 58-736.
the excess. but that the property
SEC.

3199.

Where the purchaser at a judicial
sale, and the grantee holding under
him. paid only the costs and not
the whole amount bid. held, Hmt
not having paid value they could not
be regarded 118 good faith purchasers
and held further, that the attorney

for the plaintiff in tbe lower court
and on appeal. could not, upon Jlurchase of the property, becomeentitled
to protection as a good faith purchaser: O'Brien. v. Harrison, 59686.

847.
SEC'S

3201 and

:l20~.

[19 G. A., ch. 144, repeals these two sections, and enacts in lieu thereof
the following:]
SEC. 3201. If a petition for rehearing be filed the same shall
suspend the decision, if the court on its presentation, or one of
the judgp.s if in vacation, shall so order, in either of which case
such decision shall 'be suspended uu til after the final arguments
provided for in the next section.
SIW. 3:l02.
The party filin~ a petition for rehcarlng may
make the same an argument or a brief of authorities upon
which he relies for a rehearing, and if he desires to make an
oral argument in support of his petition, and as upon rehearing, he shall make an indorsement lIpon· his argument,
or brief either in writing or print, stating in substance that
the petition[erJ for a rehearing will ask to be heard orally ill
support thereof, which notice shall be served with the pct ition
for rehearing upon the adverse party, and deposited with the
clerk of the supreme court; and ill such case such petitioner and
the counsel for the adverse party shall have the right to be
heard orally thereon at the next term of said court, or any subsequent term to which the same is continued. In such case it
shall be the duty of the clerk to place the cause wherein the
petition is filed upon the docket for the next term of the court
beginning' not less than twen ty days after the depositing of the
petition, indorsed as aforesaid, in his office.
"Where a cause was reversed on party who failed to file or make an
appeal because the judcment for argument when the cause was subplaintiffincluded an item erroneously mitted. But, if it is satisfied that
allowed, held, that appellee might, error has been committed, it will. on
on rehearing, offer to remit the ex- its own motion, order a rehearing for
cess over the amount of the proper the purpose of correcting the error:
judgment, and judgment for the Wachendorf e. Lancaster, 61-509.
balance would be entered in the
After the opposite party hns filed a
supreme court: Hyde v. Millneapolis reply to the petition for rehearing,
Lumber Co" [,3-24::l.
he has no ri~hl to file any other
The supreme court will not grant argument: Webster Co. e, Hutchina rehearing upon the application ofa son, 60-721.

848.
SEC.

3207.

I

Where a motion is made upon a of the motion is assigned IU! error"
statutory ground, and the overruling such assignment will be sufficiently
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specific althouch the motion has
specified more than one thing ILl! con-tituting the irregularity complained
of in the motion: Thomas fl. H offtnlln, 17 N. W. Rep., 431.
An assignment of error which specifies merely the overruling of a motion for a new trial, when such motion is based upon several /o:'rounds,
is not sufficiently specific: Stephens
fl. Brown, 60-40:~; Mareel r. Bowman, 17 N. W. Rep., 176; Tel'ry v.
Taylor, 19 N. W. Rep., 841.
An assignment that .. the court
erred in overruling the defendant's
exceptions to the report of the referee and entering judgment aeainst
defendant, /I held not sufficiently specific: Hoefer e. City of Burlinqton,
59-281An assignment not discussed or
SEC.

urged in areumenb is deemed to be
waived: Clark 1'. Incorporated TOIl'n
of Eprcorth, 61-750; Woodv. Whitton. 19 N. W. Rep .. 907.
\Vhen an appeal is taken in an
equity case from a ruling upon motion or demurrer, error must be assigned: Powers v. 0' Brien Counly,
54-501; Patterson 1'. Jack, 59-6::12;
and see notes to § 2742.
Assignment of error held sufficiently specific in a particular case:
Kendig v. Ooerhuleer, 1l8-19,·,.
An assignment of error made at
the end of appellant's argument, and
not objected to by appellee until after
the filing of his argument, and within
two days of the submission of the
cause. held sufficient: Uni"ersitu of
Des lIfoines fl. Livingstone, 57-307.

3212.

That plaintiff has caused transcript of the judgment to be filed in
another county, so as to make it a
lien upon property in such county,
will not be considered as defeating
his right to prosecute an appeal:
Tama Co. fl. Melendy, 55--395.
To justify a dismissal of the appeal
under this section upon a showing by
affidavits, it should clearly appear
that the appellant has no further
right to prosecute the appeal. Where
there is any doubt as to the facts in

question, the appeal will not be dismissed: Lewis v. Tilton, 17 N. "Y.
Hep., 199.
Where the party appealed from a.
decree restraminz his use of property
for a certain purpose, and on motion
it was made to appear that he had
lost his interest in the property, hrl(Z
that the appeal would not be further
entertained for the purpose of determining the question of costs: Faucher v. Grass, 60-505.

849.
SEC.'

3216.

The decision of a board of supervisors as to the sufficiency of remonstrances against ordering an election
for the removal of a county seat, is
a j urlicial act, reviewable on certiorari: Herrick v. Carpenter', 54--310.
Certiorari will lie to control the
action of a city council in improperly
vacating streets: Srubenrauck v.
,\ fyenesch, 54--G67; but the action
of the council in passing ordinances
of II. legislative nature cannot be controlled in such proceeding: lake v.
City of Newton, 54-586.
A ~x-paler may, in this proceeding, question the action of a city
council in remitting taxes assessed
against another tax-payer, although
such plaintiff have no greater interest
in the matter than any other taxpayer: Collins II. Davis, 1)7-2.')6.
The action of the council in such

case in hearing the petition for reduction of tax and granting the same,
held, to be judicial and properly
brought in question by certiorari:
Ibid.
If the tribunal, in determining the
matters before It which are within
its jurisdiction, proceeds in a manner
contrary to law, it acts illegally; but
when a discretion is conferred upon
the tribunal, its exercise cannot be
illegal. The statute does not contemplate that the decisions of inferior
tribunals upon questions of fact,
where the tribunal is clothed with
authority to decide upon facts submitted tv it, and the subject-matter
and the nurties are Within its jurisdiction, may be reviewed by a writ
of certiorari. Therefore, held, t at
in a proceeding by certiorari in the
circuit court, the decision of the board

•
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of supervisors upon the question
whether the public interests demand
a proposed highway, and whether it
is practicable and expedient to establish it. cannot be reviewed : Tiedt
Carstensen, 61--334.
Certiorari will not lie where there
is a remedy by appeal, or when the
party fails to appeal within the time
prescribed by law: Sunber.q II. District Court of Linn Co., 61--597.
Where taxes have been levied in
different townships in aid of a railroad, the levy in each township is to
be considered distinct. and tax-payers
of different townships cannot Join as

o.

plaintiffs in an action of certiorari to
test the validity of such taxes:
Woodworth II. Gibbs. 6Hl91:l.
In an action of certiorari, the object of which is to aunul the action
of an inferior tribunal. board, or officer. it is peculiarly the duty of the
court 10 scrutinize the petition and
interfere only in a case properly made.
and even then the court may exercise
a certain measure of discretion, and
in general should exercse its power
sparingly. It is not bound to grant
a writ on merely technical grounds,
and where no prejudice is shown:
Ibid.

851.
SEC.

3222.

The provision allowing the circuit !sen, 61--3.%
court to consider other evidence than
Where certiorari was brought fo
that presented in the return of the determine the legality of the action
writ IS not intended to extend the of the board of supervisors in subremedy so that inquiry can be made mitring to vote the question of changinto matters other than the jurisdie- in!<" the location of the county seat.
tion and legality of the proceedings held. that the return of the board
of the inferior court. It is not the showing upon whp.t evidence the
purpose of the statute to change the board proceeded. and in what manner
office of certiorari so that it will op- they reached the result upon which
erate as an appeal wherein causes the order was based, was proper;
may be tried de novo. The provision Slone II. Milltr, 60-240'3.
for the introduction of other evidence
Upon II. return of the writ of ceris for the purpose of permitting the tiorari, held. that it was the duty of
consideration of all the facts involved the court to examine not only the
in the case bearing upon the issues in statement of defendant made in the
the proceeding touching the jurisdic- return. but also the evidence submittion and the compliance with I w in ted: Stolle 11. Mille,', 60-243.
the case reviewed: Tiedt to. Cal'sten-

852.
SEC.

3225.

An action of replevin must be
brought in the count.y where defendant resides. or some portion of the
property is situated, and § ::1230 does
not authorize the bringing of the
action in the county from which the
property has been wrongfully removed. unless such county IS thnt of
the defendant's residence: llihbs v.
Dunham, 54--559; Parker to. Norris,
56-295.
The venue in such actions is not
limited to the county of the residence
of the defendaht, and if action is
brought where the property is situated. the defendant must either disclaim any interest or claim to the
property or defend the action in the

•

county where the suit was brought;
he is not entitled to a change in the
place of trial to the county of his
residence: Porter 11. Dalhoff, 59459.

This rule is applicable in actions
where bond is not !<,ivpn, and the
possession of the property before
judgment is not sought. It is also
applicable where. althoug-h. possession of property is Rought no property
is actually seized, and that fact will
not entitle defendant to have the
venue changed to the county of his
residence: Laughlin to. Main, 19 N.
W. Rep., 678.
Replevin may be maintained by the
owner of property, against an officer
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property:

who has seized and holds it under a
writ of replevin issued against, another person, in an action to which
the real owner was not a party: Daois
fl. Gombert, 57-2:39.
Replevin will not lie in favor of one
who IS already in possession of the
property in controversy. nor can it be
successfully maintained against one
who does not detain possession of the

:m.

Hove

fl.

McHenry, 60-

Where a sheriff, in levying on personal property under an execution,
s mply made a list of the property
and took a delivery bond from I he
execution defendant therefor, held,
that such defendant could not maintain replevin against the officer for
the property: Ibid.

853.
SEC.

3226.

POS-\

Held, that an action for the
set up as counter-claim to an action
session of a note, on the ground that on the note: Sigler v. Hids), 56-504.
it had been paid. could properly be
SEC.

3228.

The provisions of this section do such an interest in the property of
not prevent such third person from the bankrupt fraudulently conveyed,
bringing replevin against the sheriff' that he may maintain an independto recover possession of the property: ent action to recover the property:
Davis fl. Gombert, 57-239.
Wetmore fl. McMillan, 57-344..
An assignee in bankruptcy acquires

856.
SEC.

3239.

Where plaintiff sought to recover
of property held by a sherIff, but did not allege service of notice of his ownership upon the sheriff, and, thereafter, upon demurrer
being interposed on that ground, the
court allowed him to dismiss his ac-

~ssession

SEC.

tion upon payment of costl!and, upon
payment to the sheriff of the amount of
the judgment for which the property
was seized, to retain possession of the
property, held, that under the facts
appearing there was no error: Re,sner fl. CUI'rier, 58-213.

3241.

Whether the successful party mnst
make his election as to whether he
will take the property or its value,
at the time of judgment, or may do
so when execution issues, seems left
in doubt. but where the judgment
was that p'aintiff have immediate
possession of the property. and, in
default thereof, recover the value,
held, that the judgment amounted
to an election to take the property,
and it should have been accepted
when tendered, and the judgment
satisfied: Oskaloosa Steam Engine
Wm'1cH fl. Nelson. 54-519.
This section, allowing the successful party to have execution for the
property, or ita value, at his option,

is intended to apply only to cases in
which the court has jurisdiction to
try and determine the merits of the
controversy. Where the defendant
becomes entitled to a return of ths
property on a demurrer to plaintiff's
petition on the ground that the court
has not jurisdiction-for instance,
where the action is in a state court
against It U. S. marshal for property
seized by him under process from a
circuit court of the U. S.,-the state
court can properly only render judgment ordering the return of the property, and awarding an execution for
its value in the event of ita not being
returned: Williams fl. Chapman,
60-57.

857.
SEC.

3246.

A person who is the azent of the
owner of real property cannot main-

I

tain such action in his own name:
McHenry v. Painter, 58-365.
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860.
SEC.

32G8.

This section does not seem to con- \ tion for a. new trial: County of B,,('template any notice to, or defense by na Vista P. 1. F. tf: 8. C. lt. Cv., 55the opposite party as to the applica- 157.

861.
SEC.

3273.

I

Action to quiet title may be brought prayer to recover posses-ion with a
against a person in possession. In prayer that tbe cloud be removed:
such a case plaintiff may unite a. Lees v. Wetmore, 58-170.
.

862.
15 G. A., eh. 8.
A proceeding under this chapter is
special proceeding triable on appeal
like an ordinary action, and not de
no"o: [II matter of application of
Harrington, 54-33.
Where the commissioners have determined facts rendering the final 10cation of the corner a mere matter of
measurement. they may properly
postpone the expense of such actual
survey until the court acts upon their
report: Ibid.
Where it was stated in a petition
that certain persons named as defendants were tbe only persons that
would be affected by the proceedings,
and it appeared that but one of them
had been served with a notice or had
made appearance, held, that the
court nevertheless acquired jurisdiction to appoint a commissioner as between the plaintiff and the defendant
who appeared, unless it was shown
that there were other persons who
were necessary parties: Nesselrode
II

v. Parrish, 59-570.
The proceeding contemplated in
this statute is a summary proceeding
designed to determine and locate the
true division line between land holders without issue in court or trial by
jury, and held, that where parties
make a conditional claim to the
property in dispute, depending upon
the location of the premises in reference to the true section line, the
question whether the unsuccessful
party is deprived of property within
the meaning of the constitution is ao
doubtful that it would not warrant
the court in declaring the statute unconstitutional: Gatel! 11. Brooks, 59510.
Actions of this character not being
triable de noco on appeal, the finding
of the commissioner and court must
have the force and effect of the verdict
of a jury: Vittoe P. Richardson, iJ8j 575.

863.
•

SF-C.

3277.

An agreem-nt by an heir, binding
him to pas ofta certain incumbrance
~IJ the property, held, not to crea~e a
hen \\111ch could be set up against

Ihim
in a partition proceeding: Rider
v. Clark, 54-292. But taxes which
such heir has agreed to pity should be
made a hen upon his share: Ibid..

865.
SEC.

l3:?89.

An appeal may he taken fr m a
decree settling the rig-hIS and ii.terests of the parties. Such decree is in
that respect finul: W illiam» v. Weill!,
16 N. W. Rep., r,l:~
A party who is, uy the decree here-.

in contemplated, adjudged to have
no interest in tbe property. may appeal from such decree as a finnl jUtlgment us to himself: J(am~ev e,
Abl'alPls, 53-51:!.

SUPPLEMENT.
SEC. 3~!l0.

Where a division, though practice- larder a snle r Branscomb e, Gillian,
hie, would greatly depreciate the 55-235.
value of the property, the court may
SEC.

3297.

In determining whether there was
a canteet respecting the extent of the
plaintiff's share, held, that the court
will not be j usti lied in taking a. very
critical view of the proceedings: the
question is whether there wa.s pra.cti-

eally a contest, and if the parties
actually engaged in such contest,
whether regularly raised in the pleadings or not, that fact is sufficient to
control the question of costs: Duncan
v. Duncan, 18 N. W. Rep" ~58.

ATTORNEYS' FEES IN PARTITION.

[Twentieth General Assembly, Chapter 184.1
1. In all actions for partition of real estate where
there is no defense made no g-reaterattorney fee shall be allowed
hy the court to be taxed for and as attorney fees in such action
for partition than provided in section two here ,f.
SEC. 2. For the first two hundred dollars or less in value of
the propertv to be partitioned ten per cent, for the excess of two
hundred dollars to five hundred dollars five per cent, and for the
excess over five hundred to one thousand dollars three per cent,
for all excess over one thousand one per cent.
SECTION

866.
SEC.

3300.

The approval of the sale is essen-I ing its approval: Loyd e, Loyd, 61tial, and inadequacy of price alone IS 24;:1.
sufficient to justify the court in refue-

867.
SEC.

331'i'.

The Injunction is not to Issue as a
matter of right, where it is not neces~l1ry to protect the rights of parties
interested, and they have already
adopted another proceeding affording
a full and eomplete remedy: 8u:eet
Oliver, 56-744.
This provision does n~ prevent. one
whose property is seized without

shadow of' right, npon the pretense
that it is covered by the mortgage
(as where it has been, by valid agreement, releaeed from the mortzage at
the time of its purchase from the
mortgagor) from bringing an action
Itt law to recover the property: Black
v. HQ/O, II, li6-6::IO.

I"

868.
SEC.

3320.

I

" After l\ general ,judgment upon the the mortgoage; the mortgage is not
note secured by the mortga!l'e. an merged in the judgment: Matthew,
action may be maintained to Ioreclose e. Davis, 61-225.
SEC.

3321.

A sale 01' property under judgment
of foreclosure for one installment of
the debt, discharges the property
Bold from the lien of the mortgage
for other inetallments. The gt'l\nt.ee

15

or the mortgagor, becoming such
before judgment is rendered, may
redeem from sale under judgment
foreclosure tor part of the debt. nnd
hold the property free of Rny lien

of
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assignee, pending foreclosure of the
senior mortgage, bnngs an action
upon such junior mortgage. will not
make it incumbent upon the party
foreclosing the senior mortgage to
bring such assignee into such foreclosure: Reel 11. Wilson, 19 N. W.
Rep., 814.
This section simply declares that
there may be statutory redemption
from a sale under a foreclosure. The
statutory redemption may be by one
who is a party to the suit, but must
be made within the time and in the
manner prescribed by statute as to
other execution sales: Newell e,
Pennick, 17 N. W. Rep., 482.
It was not the purpose of the slatute, in conferring a statutory rigbt of
redemption, to take away the equitable right of redemption, but to allow
it instead of and independent of the
right by statute, and it will be enforced by a court of chancery until
it is taken away by express legislative enactment; therefore held, that
a junior lien-holder, not having been
made II. party to the foreclosure, had
an equitable right to redeem by
action without taking advantage of
the provision for statutory redemption: Spurgin II. Adamson, 18 N.
W. Bep., 293.

under the mortgage, or under the
judgment against his grantor, for
the balance of the debt: Escher 11.
Simmons, 54-269; Todd e, Daoeu,
60-.532; and this rule holds where
some of the notes covered by the
mortgage are transferred, and in
such case the foreclosure and sale of
the premises in an action by the
assignee will exhaust the lien of the
mort,gagee as to notes still held by
the mortgagee upon the land so sold:
Harms II. Palmer, 61-483.
Where a mortgage is foreclosed
for one installment of the debt, and
during the period for redemption the
mortgagor conveys t.he property to a
third person agreeing to redeem, and
afterward does redeem, such third perBon lakes the property free from the
lien of the mortgage for the balance:
Micklewait II. Raines, bS-60·j.
Where a junior mortgage is RSsigned, and the asaignment is not
made of record, a foreclosure of the
senior mortgage to which the junior
mortagee is made a party, is binding upon the assignee of such
junior mortgage, and he can only
make statutory redemption, although
not made a party, where the fact of
his interest is not known to the party
foreclosing. And the fact that such

869.
SEC.

3324.
the same over to snch execution
creditors, held, that the debtor was
estopped -from seeking to recover
such surplus from the sheriff: Brumbaugh 11. Zollinger, 59--384.

Where & surplus was realized by
the sheriff from the sale of a homestead under special execution, and
the defendant permitted the sheriff
without objection, to apply such surplus upon other executions, and turn

870.
SEC.

3327.

..

This penalty .cannot be recovered 1 the morlllasre. Whether it could be
from one who is assignee of the note recovered"from an assignee by such
secured by the mortgage, but has no written and recorded assignment,
written and recorded assignment of qucue: Low 11. Fox, 56-221.
J.

SEC.

3329.

41-1 close
the contract of sale, he loses
his lien for a.ny balance of the pur-

Iowa R. Land Co. !1. Mickel,
402, followed: Johnson II. Thornton,
54-144.
Where the vendor proceeds to fore-

chase money not paid by the foreclosure 811.le: Todd v. Davey, 60-532.

871.
SEC.

3331.

I

While the busineaa of carrying on and essential, it may be a. nuisance
a slaughter house may be necessary in residence portions oC a. city, even

227

SUPPLEMENT.
though carried on in as careful a.
manner as possible. Individual property owners may have damages
separate from the 'public, and m..y
maintain a joint action for injunction,
although owning separate property,
and an action to enjoin the nuisance
may be prosecuted in equity, as before
the adoption of the Code, although
such relief may now, under this section, be had in an action at law:
Bushnell v. Robeson, 17 N. W. Rep.,
888.
Where it is determined that prernises are so occupied lUI 10 create a
nuisance, but it is not found that
they are a nuisance, that is, a nuisance per se, the court can only
enjoin such use of the premises as will
amount to a nuisance: Richards v.
Holt, 61--529.
A blacksmith shop is not a nuisance
per se, and a party cannot be enjoined
from transacting the business of
blacksmithing upon his premises.
The decree in such cases should re quire the owner to so change his shop
and so prosecute his business that no
annoyance should result therefrom to
others: Faucher v. G1'aSS, 60-50.).
Where smoke and soot from the
smoke stack of a waterworks company came upon plaintiff's premises
in such a manner as to deprive him of
the comfortable enjoyment of' his J

property, but the health of himself
and family was not affected thereby,
or his property destroyed, held, that
while such injury constituted a
nuisance for which the plaintilfmight
recover at law, yet he would not be
entitled to have an abatement thereof
in equity. The rule in equity is that
where the damages sustained can be
admeasured and compensated, equity
will not interfere where the public
benefit grpatly outweighs private and
individual convenience: Daniels v.
Keokuk Watel"/oorks, 61-549.
The fact that a party recovers damages for something on the ground
that it has been injurious to him as a
nuisance, does not necessarily show
that it is a nuisance at the time of the
trial, and that he is therefore entitled
to have it abated: Fuller v. C., R.1.
&P. R. Co., 61-125.
In an action at law under this section, damages may be recovered for a
nuisance, and the nuisance itself may
be abated; therefore in an action for
damages for a nuisance, the plaintiff
is entitled to have his damages assessed by a jury, notwithstanding the
fact that he may couple with his
claim for damages a prayer that the
defendants may be enjoined from
continuing the nuisance: Miller v.
K. <f: D. .Jf, R. Co., 16 N.
Rep.,
567.
.
.

'V.

872.
SEC.

3339.

For similar provisions see § 3127.
SEC.

3345.

An action maybe brought upon re- riation, 59-125 ..
lation of the auditor to close the busiWhere the office for the recovery
ness of an insurance company for fail- of which the action is brought, is one
ure to comply with provisions of chap- to which no compensation attaches,
ter 5, title 9, of the Code, which would it is not error for the court to dismiss
not fall under this section, and for the the suit when, at time of trial, the
purposes of such action it would be term of office contested for has exassumed that the corporation was pired. So held in case of sub-directduly organized: State of loren ex rel, or of school district: State ex rei.
Auditor fl. Iowa Mutual Aid AS80- McNulty e, Porter, 58-19.

874.
SEC.

3353.

A supersedeas bond, given on appeal
from the judgment of the court that
plaintiff is entitled to the office sued
for, docs not suspend his right to
such office, and to the salary incident
thereto, to which he becomes entitled
by the judgment, and therefore in

an action upon such appeal bond,
after affirmance of the judgment, the
appellee cannot recover the salary
accruing during the pendency of the
appeal: Jayne v. Drorbauqh, 17 ~.
W. Rep., 43.3.

•
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875.
SHc.3368.

I see § 2552.

For somewhat similar provisions

876.
SEC.

3370.

The county in which the action
upon the appeal bond is properly
brought, is the county entitled to the
SEC.

Imoney
collected thereon: Lucas Co.
v.
WiIBOII,61-141.

3373.

Mandamus will lie to compel a
railway company to construct and
maintain a 'private crossing where
such duty is Imposed by law: Bogus
fl. C., B. cf: Q. R. Co., 54-4.'35.
Mandamus is not designed to
enable a party to have a review of
the action of officers when they Are
clothed with a discretion, or when
their action depends upon facts to be
ascertained by them: Scripture c.

BIII'IlIl,

59-70.

A court will not, upon an application for a writ of mandamus ull"ainst
a religious corporation, compel thc
reinstatement of a member expelled
and inquire into the rightfulness of
such action, it appealing that no
property interest or other valuable
civil right has been affected: Sale r.
First, etc., Church of Mason Cit!!,
17 ~. W. Rep., 143.

878.
SEC.

3376.

Where the board of directors of a
school district refuses to ad in a
proper case, mandamus will lie:

I Albt»

Board of Dlrertors
Ind.
IDist, of West
Branch, 58-n.'

3378.
A ~arty cannot have relief without Scripture e.

SEC.

showing the demand herein provided:

I

of

fl,

EI/I'/18,

59-70.

879.
SEC.

33l:lG.

C'A district township may have an
injunction to restrain another district
township from removing a schoolhouse from the territory of the former.
It is not limited to an action at lnw
for the trespass: Dist. T'p of Lodomillo e. Diet. T'p of en88, .54-115.
An action in equity to enjoin the
contmuance of a nuisance mav be
prosecuted as before the adoption of
the Code provision found in § :3:H1,
a.uthorizing such relief in. an action
at law for damages. Different property owners, Bufl't'ring dumagee distinct from the public, may join as
pluintiffs in such action: B,(RJlllell v.
Robeson, 17 N. W. Rep., 888.
A citizen and tax-payer may main'
tain an action to enjoin the issuance
hv the county auditor of a warrant in
paj'ment of a. refund of hues iJlell'ally

ordered by the board of supervisors.
The determination by the board of
the leg.tlity of such a refunding is
not an adjudication which must be
attacked onlv upon appeal or by
certiorari: flol'p~rll e. JV!!atl, 111 N.
W. Hop., 204.
Where defendant had sold to
plaintiff the good will of 1\ businesa
and obligated himself under a penalty not to prosecute the same bueinesa
in the same place for a. limited time,
hdrl thut the only remedy for a
breach of the agreement not to prosecute the business was an action for
the penalty, and that an injunction
could not be had under this section
to restrain defendant from violating
his contract: Stn.forrl e, Shortreetl,
17 N. W. Rep., 706.
Where a road Buperviaor haa served

SUPPLEMENT.

notice to have a road opened as an
official act by virtue of proceedings
in which it is claimed that a highway
has been established, the owner of
property which would be trespassed
upon in opening the road, may main-

I

tain an action for injunction to restrain the contemplated trespass before any actual trespass upon his land
is committed: Morgall e. Miller, 59
-4~1.

880.
SEC.

3388.

'An affidavit to the petition to the
effect that the contents thereof are
true as the affiant believes, constitutes

11\

sufficient verification: Kelley e,
Briggs, 58-332.

882.
SEC.

3395.

Where an. inj unction is the only
relief sought, and dissolution is procured only upon final hearing, attorney's fees should be allowed in an
action on the bond for defending in
the entire action: Reece e. North/cay,
58--187; but when the injunction is
not the main relief sought, and no
effort is made to have it dissolved
until final hearing, attorney's fees
cannst be recovered: Cnrroll Co. v.
10l/1a R. Land Co., 53-68:i.
An attorney's fee is allowable
where the injunction is dissolved on
motion: also, where the injunction is
dissolved on final hearing if it is the
only relief sought. An attorney's fee
may also be allowable in case of partial dissolutiou or modification where
such is the reliefsought in the action,
but not where the motion is to dissol ve
as an entirety, and is only partially
sustai ned 01' a modification granted:
FOI'd v. Loomis, 16 N. W. Rep., 193.
In an action on an injunction bond
SEC.

given to stay execution on a judg.
ment where it was alleged that the
action for the injunction had been
dismissed. held. that the entry on
the judge's calendar .. dismissed as
per stipulation," was not' sufficient
evidence to sustain the action in the
absence of a showing as to what such
stipulation was: Towle v. Leacox, 59
-42.
Where real estate depreciates in
value during the time that sale
thereof is prevented by injunction
proceedings, there is no presumption
that the owner, if not prevented,
would have sold before depreciation
and saved himself from loss, and
damages are not recoverable for loss
of sale unless it is made to appear
that there was a bona fide application
on the part of some person to buy,
and that the sale was lost by reason
of the injunction: Reece e, Northway,
58--187.

I

3396.

Where the action is not to enjoin erty, it is not necessary that the bond
the enforcement of an execution un- be in double the amount of the judEdel' a judgment, but merely the sale ment: Hardin v. White, 16 N. W.
under it of a particular piece of prop- Rep., 580.

883.
SEC.

3400.

An injunction should not be dissolved Without proofs, upon an answer
which seeks to avoid the allegations
of the p_etition: Huskins v. Mcllvoy,
17 N. W. Rep., 670.
When relief is sought by the in-

junction n.gninst fraud which 'is the
gravamen of the bill, the court will
continue the injunction, though the
defendant has fully answered the
equity set up: Johnston v. C., M. cI:
St. P. R. c«, 58-537.
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884.
SEC.

3409.

I

The requirement of this section is allowed to take cognisance of the
jurisdictional. and in the absence of case: Keeline v. City .oj Coullcil
compliance therewith a. court is not Bluffs, 17 N. W. Rep., 668.

885.
SEC.

I

3416.

The question whether or not. an without the submission of any claim
alleged nuisance should be abated for damages: Richards v. Holt, 61may be submitted to arbitration 529.

886.
SEC.

3425.

An arbitrator, so far as he acts
within his jurisdiction, is not civilly
liable, even tbouzh it be alleged he
acted fraudulently and corruptly:
Jones 11. Broion, 54-74.

Unless the submission provides I
otherwise, or consent to a minority
award is in a proper manner shown, :
all the arbiters must concur in the
award: Richards v. Holt, 61-&29.

887.
SEC.

3427.
differently npportion costse tn«. T'p
of Little Sioux v. Ind. Dist, of Little
Sioux, 60-141.
•
An appeal will lie from an order
re-submlttin~ a. cause to arbitrators.
Under particular facts indicating
partiality of an arbitrator. held. error
to re-submit the CllSE' to the same arbitrators: Brown». Harper, 54---546.

A court of equity can entertain
jurisdiction to set aside an award
made by arbitrators chosen under
§ 1715, to make division of assets
and liabilities in case of division of
district township: Dist, T'p of AlgOl/a 11. Dist, T'p of Lott s Creek,
54-286.
But a court cannot decrease the
amount of the award in such case, or

. 890.
SEC.

3449.
19 N. W. Rep., 854.
This is the rule when the parent
seeking the custody has, either by
abandonment or contract.surrendered
his personal, legal right to such custody: Barnett 1'. Barnett, 61-199, and
see notes to § 2241.
Habeas corpus is prosecuted by
ordinary proceeding and the determination of the court upon the facts
has the effect of a verdict of a jury:
Ibid.

Proceedings by hrrbeer& corpus for
the custody of a child are not criminal in their nature. The action
should be in the name of the person
alleged to be illegally restrained, and
not. in that of the state, and in case
of fail ure to secure the discharge the
costs should not be taxed to the county: The Slate 11. Collins, 54--441.
In a proceeding by habea8 corpus
for the custody of a. child, the controlling consideration is the interest
of the child itself: Fonts e, Pearce,

891.
SEC.

3452.

re-I

The person restrained is to be
in any county wherein the s~rn pegarded as the petitioner, and if the tition states that the child is to be
proceeding is for the recovery of the found: Rim's e. Mitchell, 57-Hl3.
custody of a child it may be brought

I
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893.
SEC.

3475.

Where a writ WII.8 souzht to recover the custody of a child from its
father, Mld, that H WII.8 not a sufficient answer that he had sent the

child out of the state, where it did
not appear but that he could secure
its return if he desired to do so: Rioers e. Mitchell, 57-193.

894.
SEC. 3483.

00-1

The supreme court cannot in a
tutin~ the allezed contempt WRS such
beas corpus proceeding review an that It can pronounce as a matter of
order of imprisonment for contempt law that the act WII.8 not a contempt:
and reverse It, unless the act consti- Slate e;c rel, II. Seaton, 61-563.

895.
SEC.

3·191.

The visiting committee of an insane Illunish a witness for contempt for rehospital has no authority under this fusing' to testify when summoned beor any other provision of the Code to fore it: Broton e, Davidson, 59-461.

896.
~EC.

I

3496.

A party may show, 11.8 excuse for attack upon the order on that ground,
disobedience to order of court, that by way of appeal: HoguB II. Hayes,
a compliance with such order was 53-377.
impossible. He is not confined to an

898.
SEC.

3507.

A resident of Buchanan Co. went.
with his family to Clayton Co., to reside there temporarily while building
a school-house under a contract, with
intention of returning to his former
home when the work was completed.
Held, that he did not become a
resident of Clayton Co. so 11.8 to give
a justice of the peace of that county
jurisdiction in an action against him:
Bmdley v. Eraser, 54-289.
The fact that the defendant has a
domicile in another county than that
in which suit is brought does not
prove that he is an actual resident of
such other county; therefore, held,
that a contractor upon a railroad who
had resided in another county for
seven years and was absent from that
county only for the purpose of constructing such railroad and expcted
to return to that county 11.8 soon as
the job upon which he was at work
should be completed, wns not an
SEC.

3508.

A clause in a. note giving II. justice
of the peace jurisdiction in an action

actual resident of such other county
within the meaning of this section,
it. appearing that he WII.8 living and
keeping house with hill family during
the time that he was performing his
contract in the county where suit was
brought: Fitzgerald e. Arel, 16-712,
and on rehearing, 18 N. W. Hep.,
713.
Where suit is brought before a.
ju-tice of the peace against two person. jointly, as partners, and one of
such partners is resident of another
county, the justice of the peace
acquires no jurisdiction 11.8 to such
partner by service upon him in the
county of his residence. The justice
may acquire jurisdiction to render
judgment against the firm upon servo
ice upon the resident partner, but
not l\ll to the non-resident, partner
individually: Ebersole 11. More, 59603.

I

thereon to the arnount of three
hundred dollars, will entitle plaintiff
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to bring action thereon before any
justice who, but for the amount in
controversy. would have had jurisdiction without such clause: Marshalltown Bank 1'. Kennedy, 53~57.

Where a note dated and payable
at Des Moines recited that judgment
might be taken thereon "before any
justice in said county," the only
. county mentioned therein being that
of the maker's residence, Dallas
county, held, that the specification
did not operate to give a justice of
the peace in Polk county before
whom action was properly brought,
jurisdiction of the case to an amount
In excess of the amount of one
hundred dollars: Broicn v. Davis,
59--641.
Where the amount claimed by the
plaintiff is such as to brin!! the case
within the jurisdiction of a justice of
the peace, the fact that he erroneously renders judgment for an
. amount in excess of his jurisdiction
will not render his judgment void

and the excess may be remitted:
Reed e, Shum, 19 N. W. Rep., 2f>4.
The amount of the attorney's fee
provided for in the note is not to be
taken into consideration in determining the amount in controversy, the
attorneys fee being part of the
costs: Spiesberger v. Thomae, 59606.
In determining the amount in
controversy it is not proper to add
together the amounts of the orizinal
claim and of a counter claim: Madison v. Spitsnoqle, 58-369.
A justice has no equitable jurisdiction. Therefore, held, that where
an action was brought before Il
justice upon a note, blank as to
amount, the plaintiff could not, on
appeal to the circuit court. ask a
reformation of the note and judgment thereon as reformed, for the
reason that he therei.y sought to
introduce an equitable cause of action
which could not be tried before II.
justice: Hollen v. Davis, 59-444 •

900.
SEC.

3516.

A justice ofthe peace has no power
to give inatructrons to a jury sitting
in the trial of a. case before him:
St. Joseph. M'f'g Co. v. Harrington,

53-380.

.

The provisions of § 2877 for re-trial

of actions where service is by publication, are, under this section, applicable to proceedings in justice>;'
courts: Taylor d} Furle!J Ol'gan Co.
e, Plumb, 57-3::~.

901.
SEC.

3518.

Where the notice of suit in the
justice's courf Ret out the cause of
action as a claim for a. certain slim
with interest, etc., etc., and tbe
petition filed on the return day
claimed to recover the same sum

with interest, etc., upon a bond
signed by defendant as surety, held,
that t he petition was 1I0t based upon
a different cause of action from that
stated in the notice: Winneshiek
Co. v. Humpal, 61-172.

903.
SEC.

3534.

Although the justice from whom
the change is taken commit an error
in sending the case to a justice who
is not the nearest one in the county
to whom it might be sent, yet the
justice to whom the case is thus sent
cannot review such decision, and will
have jurisdiction, and his action cannot be collaterally attacked: Tennis
v. Anderson, 55-625.
It is necessary that the justice
granting a change shall designate

by name the next justice to whom
the case is sent. This is a judicial
determination and in no other way
can it be known who is the proper
justice to whom the ease has been
transferred. Until the justice does
determine and designate such nearest
justice the change of venue is not
complete and no other justice eun
uequire jurisdiction: Bremner». Hallowell, 59--433.
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-----_.------_._-------904.
SEC.

3543.

Icable:
ice by publication, § 2877 is appliTnulor
Fal"ley Organ Co.

This section applies only to cases
where there han been personal service. In case of judgment upon serv-

d!'

v. Plumb, 57-&1.

907.
SEC.

35G7.

Itaking'
of appeal or writ of error:
Wilxon v. Robil/soll,61-;)57.

The filing of the transcript ill the
circuit court does not prevent the
SEC.

3568.

I

Execution on the judgment so within twenty years: McCoy
filed may be issued at any time 54-595.
SEC.

Cox,

3569.

This section, in so far as it extends
the time within which an execution
may issue upon a judgment of a
justice of the peace beyond that allowed nnder the Revision, is applica-

ble to cases in which the time allowed
under the Revision had not expired
when this Code was enacted, but not
to cases where such time had ex'
pired: Woods e, Haviland, &9-476.

3574.
A sale after the expiration of the

I

SEC.

templated. will be valid: 'Walton e,

execution under which levy is made,
and without renewal as here conSEC.

fl.

W my, 54-JJ3I.

3575.

Where the defendant makes a
tender which is not accepted, the
amount in controversy is the difference between the amount claimed
and the amount tendered, and if that
does not exceed twenty-five dollars,
no appeal is allowed: You1Ig e, McWaid,57-101.
The amendment to this section
limiting the right of appeal to cases
in which the amount 111 controversy
exceeds '25, is not unconstitutional
as depriving the party of a trial before a. common law jury in such
cases. The constitution authorizes
the legislature to provide for trial by
jury of less than twelve, in inferior
courts, irrespective of the rillht of
appeal: Higgins lJ. Farmers' Ins.
c«, 60-50.

In determining the amount in controversy under this section the costs
taxed up by the justice of the peace
will not be taken into consideration:
Cun'all v. bxcelsior Coal Co., 18 N.
W. Rep., 698.
Where plaintiff claimed less than
twenty-five dollars in his account, and
defendant set up, not by way of
counter claim, but as a defense, the
payment of more than twenty-five
dollars to plaintiff on the indebtedness, held, tha.t the amount in controversy was what was claimed and
not what defendant alleged that he
had paid: Boy/e v. Wilcox, 59-466.
A party cannot appeal from a
judgment entered before a. justice of
the peace. by his consent: Stever e,
Heald, 17 N. W. Rep., 145.

908.
SEC.

3576.

An appeal taken after the lapse of such case the court has no jurisdictwenty days is in effect no appeal, tion to render any judgment except
and the case should be stricken from for (.08tS: Martin 1l. Croker, 17 N.
the docket of the circuit court. In W. Rep., 533.

•
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909.
SEC.

3587.

Failure of party appealing to ap
pear and file any pleading in the circuit court, even when judgment ''Vent
against him by default before the
justice, will not entitle the court, in

•

the absence of any general rule of
court on the subject, to dispose of the
case until re~ularly reached on the
docket for trial: Harty v. D. M. flo
M. R. Co., 54-327.

910.
SEC.

35!)1.

The circuit court may allow the defendant to file an amended answer
setting up the defense of payment.
Such matter dOOR not constitute a
new demand or a counter claim: St.
Louis Type Foutldry tI. Medes, 60525.
The claim made to the justice and
the remedy sought cannot be changed, and issues in volving other matters

I

presented in the circuit court upon
appeal. Therefore. held, that where
an action before a justice was upon
a note, blank as to amount, the
plaintiff could not, on appeal, change
his cause of action so as to ask for
the reformation of the instrument
and judgment thereon: Hollen 11.
Davis, 59444.

911.
SEC.

3594.

Althoug-h it is error in the court to \ ment would not be void for want
enter up judgment against the ap- of jurisdiction: F','eemall e, Hurt,
pellant for 11 greater sum than the 61-5..5.
penal ty of the bond, yet such a j udgSEC.

I

3596.

Where, on appeal by defendant afflrmed without again introducing
from a judgment by default ag-ainst the evidence: Harly e, D. M. flo M.
him before the justice. he makes no R. Co., 54--327.
appearance, the judgment may be
SEC.

3597.

re-l

The justice of lhe peace is only
the affidavit forthe writ: Spiesbel'ger
quired to show in hIS return such v. Thomas, 1'19--606.
matters as are rendered necessary by

912.
SEC.

3601.

A judgment from which writ. of error has been sued out, without filing'a
supersedeas bond, may be enforced,
notwithstanding the writ of error.
The giving of a supersedeas bond on
appeal from the judgment of the circuit court in the case will not stay
proceedings under the judgment:

Thomn« e. Nicklas, 58-49.
Although no eupersedeas bond is
filed and the transcript of the judgment is taken to the circuit court,
this will not. prevent the taking of
appeal or writ of' error: Wilson tI.
Hobinson, 61-357.

913.
SEC.

3608.

I

The justice having jurisdiction of garnishee who has answered, althe subject-matter and the defend- though he be a resident of another
ant, mar render judgment against a. county: Smith II. Dickson, 58-444.
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SEC. 361l.
A tenant holding over after the expiration of his lease does not become
a tenant at will, entitled to thirty
days' notice to terminate such tenancy, but is entitled to only the three
days' notice to quit, provided in
§ ~14: Kellogg v. Grovel, 53-395.

Under particular facts, held, that
defendant went into possession as assignee of an unexpired lease, and not
by stealth, and was, therefore, at the
expiration of the lease, entitled to
notice to quit: Gifford v. King, M525.

914
SEC. 3614.
Under Code of 1851, held, that
proof of service of such notice by
affidavit of a persou not an officer, in
the manner provided for service of
original notices by private persons,
was not sufficient to entitle the notice to be received in evidence with-

out further proof. The notice here
contemplated is not one ill an action,
but one which forms the basis of a
private right, and must be proved Il8
any other matter i" pais: Hollingsworth II. Snyder, 2--435.

917.
SEC. 3636.
A defendant in a criminal prosecution who becomes a witness in his
own behalf may be subjected to the
same tests of credibility, of memory
and of intelligence, by cross-examination, as any other witness: The
State v. Red, 53--69.
If the defendant" requests to become a witness, the fact that he
testifies to a part only of his defense may properly be made a subject of comment by the district attorney. The exemption from unfavorable comment extends only to
such defendants as choose to avail
themselves of the privilege of not
testifying in their own behalf: State
v. Tatman, 59-471.
There is nothing which the prosecuting attorney ron say about. the
fact that defendant has not testified
in hIS own behalf that would justify
a reference to it, and courts should
hold district attorneys to a. strict 01>-

.

servance of their duties in this respect: State v. Graham, 17 N. W.
Rep., 192.
The filet that a witness does not believe in a God, and that He will reward or punish us according to our
deserts, ?J!1'Y be shown .as affecting
the credibility of the WItness, but it
is erroneous to confine the evidence
to a belief in future rewards and
punishments. The facts as to belief
are not to be brought out by CT088examination, but by proof of declarations, etc., ete.: Searcy v. Miller, 57-613.
A witness cannot be required to
testify to his want of belief in any
religious tenet nor to divulge his
opinions on matters of religious faith
for the purpose of affecting his
credibility by showing that he does
not believe in a future conscious
state of existence: Dedrie v. Hopson,
17 N. W. Rep., 772.

918.
SEc.3ii37.
The rules relating to the admissibility of evidence showing the interest of a witness, are the same at comiuon law and under the statute. The
difference is that at common law the
court 'passes upon the. evidence, and
if the interest be established, excludes
the testimony, while under the statute the evidence of interest goes to

the jury to be weighed in determining the credibility. Evidence as to
declarations of a witness to the effect
that he is interested is not admissible at common law to affect his competency, nor under the statute to atfeet his credibilty: Erickson e. Bell,
53-627.

...

236

SUPPLEMENT.

SEc.3G39.
The only restriction placed by this
section upon the ri"ht of a witness to
testify, is as to personal transactions:
HauJ'ly v. Alcott, 57-171.
The exception at the end of the
section, as to cases where the executor testifies in his own behalf, MId,
not to apply where such testimony
was not as to a personal transaction,
and was not adverse to the opposite
party: In re Edwards, 58-4:{I.
The disqualification provided for
in this section is not limited to actions
brought by an executor, assignee or
guardian. but applies also in actions
against such parties.
It extends
however only to cases where the witness is examined as against such executor, assignee or guardian. and not
to cases where he is examined by such
party: Leasman v. Nicholson, 59259.
A party whose liabilities would not
be affected by the result ofthe action,
held, not incompetent to testify under
this section: Puller v. Lendrum, 5835~.

trator and relating to a personal communication between himself and deceased is not competent, although
such party has no interest in common
with the other defendants against
such heir or administrator: Burton e.
Bald/rill, 61-2&l,
If the testimony of such a witness
is not competent when taken by deposition, it IS not admissible, although
at the time it is offered the status of
such witness is changed, and he is no
longer a party: Ibid.
An objection under this section is
not to the competency of the witness,
but to the competency of the testimony: Ibid.
Where plaintiff proposed to prove
upon his own testimony, in an action
against an admimstrator for service.'!
alleged to have been rendered' decedent under contract, that he had
never received payment for such services. held, that the evidence was
properly rejected: Vall' Sandt I'.
Cromer, 60-424.
The statute contemplates that when
the administrator or other representative of the deceased testifies 118 to a.
personal trausaction and describes it,
then a party may also testily in relation thereto and give his version of
the transaction, but the fact that the
administrator refers to a personal
transaction as possible does not open
the way for the admission of'such testimony: III re Estate of Edwards,

Where one of the parties defendant
in an action bv an administrator had
entered into 0: stipulation for judgment against him to a particular
amount, held, that he was 110 longer
a party to the action in such sense as
to be disqualified from testifying' under this sec ion, although judgment
had not yet been formally rendered:
Conner l', Bean, ~821.
In a particular ClIJ!e, held, that the 58--4:n.
facts testified to by witness did not
The fact that the executor or adinvolve II, transaction between the ministrator testifies as to one transacwitness and decedent within the tion does not entitle the opposite
meaning of the section: Mayrs v. party to testify in reference to other
7'lIrl,'y, 60--407; Miller I'. Dayton, transactions with the decedent:
Luehremann e. Hoings, 60-708.
57--423.
That a party defendant in an acThe prohibition prescribed in this
tion by an administrutor. after stat- section does not extend to any transing that he signed the 1I0te sued on in action lIJ! to which the administrator
his own house, was allowed to slate has been examined in his own behalf:
who were in the house at that time, Irers c, Ivers, 17 N. \V. Rep., 149,
was held not error under this section:
This section is applicable to (I,
Conqer 1'. Beall, [)8-3~1.
controversy between the heirs of
The testimony of a party to an ac- deceased: Neas v. Neas, 17 N. 'W.
tion brought by an heir or adminis- Rep., 30.

919.
SEC. 3641.
In a prosecution of the husband
for bigamy, the lawful wife is a competent witness against him, The
crime is one against the wife, within
the meaning of the section: The

State e. Sloan, 55-217; The State e.
Hughes, 58-165.
A wife, summoned lIS garnishee in
an action against her husband, is not
exempt from answering interrogsto-

SUPPLEMENT.
ries tonchiqg her indebtedness to him.
The subjeCtion of such indebtedness
to the payment of claims against him

I

cannot be regarded as Hll"ainst his
interests: Thomeon v. Sileere, 59670.

920.
SEC.

3642.

A transfer of a claim from husband

upon the killing of her son by her

to wife is not a communication within husband, held not communications

the meaning of this section: Hanks between husband and wife within the
meaning of this section: State v.
I). Van Garder, 59-179.
Exclamations made by the wife Middlehal/l, 17 N. W. Rep., 446.
SEC.

3643.

AP. it may be lawful, under some closed by the physician to whom they
circumstances. to produce a miscar- were made, or by his partner, who was
riage, ll. communication by a woman
to a physician, in relation to such
matter, will be privileged, in the absence of a showing that it was not
for an unlawful purpose: Guptill e.
Verback, 58-98.
Statements by a person injured as
to the cause of the injury, made to
the physician called to treat him, in
response to a. question by the physician as to how the injury occurred,
are privileged, and cannot be dis-

present and heard them: Raymond
v. B., C. R. d'; N. R. Co., 17 N. W.
Rep., 928.
An attorney is competent to testify
where it appears that he is not the
attorney of the party with reference
to any matters about which he testifies, and that no information respecting such matters WlU' obtained from
him through the confidential relation
of attorney and client: Reinehort e,
Johnson, 17 N. W. Rep., 452.

921.
SEC.

3647.

I

refused to testify cannot be given in
evidence against him: The State e,
ward prosecuted, the fact that he so Bailey, 54-414.
Where a witness, who has taken

advantage of his privilege, ill afterSEC.

3649.

Under the common la.w rnle, the
moral character of a witness could
not be shown, but only his reputation
tor want of trnth and veracity. The
object of this section is to change
this rule, and therefore the general
reputation may be now shown, but
not the witness's character as known
to the witness, independent of his
reputation: State 1'. Egan, 59-686.
It is competent for a witness. whose
reputation for!.eneral morality and
truth is assaile ,to sustain his character by showing that those having
the best opportunity of knowing his
reputation have heard nothing said
respecting his character; and in a
particular case, held, that certain language of the court indicating that
evidence of this
, kind was the best
SEC.

evidence of good reputation, was erroneous, yet that such error was, under the circumstances, without prejudice: State 1!. Nelson, 58-208.
Held, not proper, under this section, to ask a witness who has admitted that he has been guilty of horsestealing. how long he has been
engaged therein; such fact would
have no bearing upon the mornl
character of the witness: State 1!.
Mcl ntire, 58-572.
Where defendant in a criminal
prosecution become; a witness on his
own behalf, evidence tending to show
that his moral character is bad is admissible, as in the case of any other
witness: Slate v. Kirkpatrick; 19 N.
W. Rep., 660.

3650.

Section a.pplied: He88 v. Wilcox,

I 58-380•

•
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922.
SEC.

3655.

The party whose handwriting it is
sought to prove, may, on his behalf,
offer in evidence writings of his own
proved to be genuine, and is not to
be limited to such writings as were
made before the issue as to genuine-

ness of handwriting was raised.
Therefore, held, that defendant
might offer in evidence his signature
to his answer in the case: Singer
M'j'g Co. e, McFarland, 53-540.

923.
SEC.

3658.

Where it appeared that a certain that the sales-book was the book
book was used as a mere memoran- which was receivable in evidence nndum book, from which an entry up of del' this section, and not the memocharges against parties in what was randum or order book: Hancock e,
called the sales-book was made, held,

Hiniraqer, 60-374.

925.
SEC.

3663.

If the party sought to be charged
has in writing admitted the contract,
this is sufficient to take the case out
of the statute, no matter to whom the
writing may ha.ve been addressed:
Warfield e, Wisconl1in Cranbe1T'Y
c«. 19 N. W. Rep .• 224.
Where the contract.is such as is
required to be in writing, the written
evidence thereof cannot be aided or

added to by parol testimony: Vallg hn
v. Smith, 58-553.
Although a promise by one party
to be individually responsible for the
debta of another would be within
this statute, yet if such a promise has
been performed, the objection of the
statute cannot be enforced: Putnam
e, S/oinney, 19 N. W. Rep., 286.

926.
SEC.

3664.

A parol agreement to enter into a
"partnership for the purpose of deal~ng in real estate does not come within the provision as to contracts for
the creation or transfer of an interest
in land, a.nd need not be evidenced
in writing: Richards e, Grinnell, 18
N. W. Rep., 668.
Where an oral assignment of a
judgment Wll.ll made to an attorney,
In pursuance of an agreement entered into with the attorney, ill. payment of services in obtaining such
judgment, and before the services
were all rendered, held that such assig-nment was valid: Howe e. Jones,
57-130.
Where goods were furnished one
party and charged to him upon
agreement of another to pay for

them, held that the agreement of the
latter must be regarded as collateral
and within the statute of frauds:
Langdon 11. Richardson, 58--610.
An agreement by an incoming
partner to become liable for the
debts of the firm in consideration of
the property acquired by the purchase, is not within the statute of
frauds, and the creditors may recover thereon: Poole e, Hiniraqer,
60-180.
.
An express trust not, evidenced in'
writing cannot be enforced against
the trustee. The mere refusal of the
trustee to perform the contract, and
his denial of its existence, will not
authorize a court of chancery to enforce the contract: McClai1~ e, McClain, 57-167.

928.
SEC.

3667.

In a particular rase, held that the
contract sued upon was sufficiently
establisbed by the evidence of one of
the defendants to entitle the plaintiff

•

to recover ag-ainst the defendants
thereon, although it was within the
statute of frauds and not in writing:
Dewey r. Life, 60-361.
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929.
SEC.

3669.

A court of inferior jurisdiction can
not acquire jurisdiction under this section over the subject-matter by simple declaration that it has such jurisdiction, and while it may be that the
decision of a justice of the peace that
he has jurisdiction is presumed to be
right until the contrary is shown, yet
where the assumption upon which

the decision is based appears, and
the decision is thereby shown to be
erroneous, the presumption in favor of the justice's jurisdiction is
thereby rebutted: Brown v. Daris,
59-641.

Section applied: Lees
58-170. '

1'.'

.

'Wetmore,

932.
SEC. 3693.
A justice of the peace has full
power to pass on the question of the
legality or propriety of the affidavit
sought and is not without jurisdiction
to issue a subpoena to compel such
affidavit, though as a matter of law
it appears upon the face of the
petition for an affidavit that it could

not, when taken, have any legal use.
Therefore, held, that the supreme
court could not, in a habeas COl-pUS
proceeding, enquire into an order of
Imprisonment for contempt made by
a justice for refusal of a witness to
make such affidavit: State ex rel, e.
Seaton, 61-563.

933.
SEC.

3702.

I

Parol evidence is not competent to copy of a record: Monk v. Corbin,
correct a mistake in a duly certified 5th503.

935.
SEC.

3717.

The journals of the respective
houses of the general assembly lire
competent evidence to show the

Iproceedings
of such houses: Krehler
Hill, 6Q-54.'t
1'.

936.
SEC.

3721.

Where a party to an action dies
after notice is served to take depositions, but before they are taken, they
are illegal and should be stricken
from the files on motion: K et',hman
v. SWMla, 59-93.
It is not essential that the notice
and interrogatories be on file in the
clerk's office on the day fixed for the
comrnissinn to issue, The opposite
SEC.

3722.

party havin8' been served with a
copy of the interrogatories, the filing
of the original interrogatories is not
necessary to enable him to file his
cross-interrogatories. A delay of
seven days in issuing a commission
after the date fixed in the notice,
held, not such a defect as to warrant
the exclusion of the deposition when
taken: Bonney 1'. Cocke, 61-303.

I

Where under an agreement totake taken, held, that it was properly supthe deposition of S. M. Kim, a dep- pressed upon motion: Glenn v. Gleoosition of !Sally E. McKim was 8011, 61-28.

937.
SEC.

3725.

The person execnhng the commis.\ ings, should appear to be the person
sion and making a return of his do' commissioned, and should so appear
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of record from the certificate appended to and returned with the
commission, but where the commission was issued to Fred. R- and the
certificate Wl\8 signed F.A. R-, held,
that the presumption tha.t the commission was sent to the person named
therein, and the certificate signed by
a name which might be that of the
SEC.

person to whom it was sent, were

sufficient to show that the eommis-

sion was properly executed; also.
held, that the re-issuance of the commission on an order of the court in
order that the proper return might
be made, WI\8 not error, no prejudice
being shown: B.lfington e. lrloore, 17
N. W. Rep., 644.

3727.

If there is a material difference \ sition is taken, the deposition may be
between the name given in the notice suppressed on motion: Strayer 1'.
and that of the witness whose depo- W,18on, 54-565.
•

939.
SEC.

3737.

Where it appears from the caption
of a deposition that it was taken before the proper officer, in the proper
county, and that the witness was first
duly sworn, and from the certificate
that the deposition was read over by
SEC.

said witne88. and subscribed and
sworn to by said deponent therein, it
sufficiently appears that the statute
has been complied with: Vaughn 1'.
Smith, 58-55a.

I

3741.

The fact that the commission is cient to exclude the deposition:
not issued until seven days after the n~v v. Cocke, 61-~3.
date fixed in the notice is not suffi-

BOII-

941.
SEC.

3751.

An objection to testimony on the
ground that it relates to a personal
transaction between the witness and
decedent in an action by or against
an administrator within the provision

of § 36.'39 is an objection to eompeteucy, and. therefore, not within the
provisions of this section, B.8 to the
time when exception must be taken:
Burton e, Baldwin, 61-283.

944.
SEC.

3702.

[20 G. A., ch. 191, § 4, provides as to salary oflibrarian as follows:]
4. The salary of the state librarian shall be twelve
f'nlnlj' or Ilbra- hundred dollars per annum payable as salariea of other state offirtau,
cers, and there is hereby appropriated out of anv money in the
treasury not otherwise appropriated, the sum of "twelve hundred
dollars annually. for the payment of said salary,
[Other sections of the act are referred to in supplement to page 5.'36.1
SEC.

SEC.

3764.

; [19 G. A., eh, 153, amende this section by adding thereto the following:]
. Provided, that nothing contained in this section shall be conI'rlntlnll" of
strued 08 fixing the rate of compensation for printing letter- heads,
J"lkr-h'I'nd~, envelopes, or postal cards; and it shall bo the duty of tho secre'~"-.
Je uone tary 0 f eta t e to have !lUC h \VOl' k (one
1
by COli tract Wit
. h t hOOIljCO
m
br c to
..u tract.
agreeing to do the same for the lowest price,
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946.
SEC.

3771.

(19 G. A., ch. 117, amends this substitute enacted by 17 G. A., ch, 74, by
striking' therefrom that portion commencing with "and there is allowed ..
in the second line of the sect-ion B.8 it stands, and ending with .. duties of his
office" in the sixth line, and inserting in lieu thereof the words •. and Ih8
salar!! of the dfputy clerk of the supreme COUl·t shol: be tioelne hundred
dollars per annum." The same act also amends § 766. which see.]

947.
SEC.

3775.

To entitle the district attorney to
the per cent. on .. fines and forfeitures
actually collected by him, " it is not
SEC.

substantial compliance with this PeCtion 8S amended: McAllllulty e,
Stick, 59-586.
The stenographer's report of the
evidence may be incorporated into
the bill of exceptions by a reference
thereto, and becomes a part or such
bill of exceptions without being
transcribed. A transcript of such
notes will only be necessary where a
transcript of the record is required:
Hampto» e. Moorhead, 17 N. W.
Rep., 202.
It is the better practice to preserve
evidence which IS taken down in
shorthand by a bill of exceptions.
Whether it may be done by filing the
original notes and making certified
transcripts therefrom, quare. At
any rate the record must be made
up in the court balow: Statll e, Hessian,

o8-6~.

950.

3784.

The limitation contained in this
section applies to the compensation
of the clerk for all official services;
he is not entitled to receive, in excess

SEC.

essential that the money collected
shall actually pB.8S through his handa:
Smith II. Linn Co., 5.)-232.

3777.

The reporter cannot be required to
transcribe and file his notes until his
fees therefor are paid, even where he
has bv order of the court taken down
in writing the evidence offered in an
equitable aetion: Godft'ey e, McKean, 54-127.
The stenographer's notes. when
filed with the clerk as a part of the
record or the case, may be amended
or corrected by the court when it is
ascertained in a proper proceeding
that they do not fully or correctly
embody the action or proceeding of
which they were intended to be the
re~ord: Mah;,ifIJ e, Mahaffy, 18 N.
\\ . Rep., 68".
The filing of the stenographer's
original notes, and the subsequent
incorporation of them into the bill of
exoeptions. and the- insertion of a
duly certified copy thereof in longhand in the transcript, constitute a.

SEC.

I

of the limit here imposed, the fees ns
commissioner of ins.mity ape-ified in
;1i:!~5: MQw. r, J,l!aJiaskll Co., 61-

*

177.

951.

3786.

(19 G. A., ch. 151, repeals this section, and enacts in lieu thereof the fol-

Iowing«]

SEC. 3786. The clerk of the district and circuit courts 8ha11, Clerk to pno{
on the first Monday ill January and July of each year, pay into~~~~,~,~~~t::~.
the county treasury' for the use of the county all fees of whatever claimed wilI

I

t

'

·

kind In his hands at the date of preceding payment and still unclaimed, and at the time of 80 doing he shall take from the treasurer duplicate receipts thereof, giVing the title of the cause and
16

nee:.

r~-.:a.
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style of the court in which the same was pending, with the names
of the witnesses, jurors, officers, or other persons, and the amount
each one is entitled to receive, one of which receipts he shall file
with the county auditor, who shall charge the amount thereof to
the treasurer as so much county revenue, and shall enter the
same upon the proper records as a claim allowed, and on demand
by the persons entitled to said fees he shall issue county orders
for the amount due each person respectively.
[The remainder of this a.~t is inserted in supplement to page 962, in connection with § 3815.]

952.
SEC'S

3788, 3789 and the substitute, 18 G. A., Ch. 115.
COMPENSATION OF SHERIFFS.

[Nineteenth General Al!!lembly, Chapter 94.]
SEC. 1.
Chapter 115, laws of the Eighteenth General Assembly, re ating to compensation of sheriffs, is hereby repealed and
the following' enacted in lieu thereof:
SEC. 2. The sheriff is entitled to charge and receive the followAttendlng sn- ing- fees:-For a.ttending the supreme court, to be paid out of the
p.euie court, amount appropriated for contingent expenses of said court, two
dollars per day.
SEC. 3. For serving a notice and making a return thereof, for
Sen'lng notice. the first person served, fifty cents, and for each additional person
twenty-five cents.
SEC. 4. For each warrant served, two dollars, and the repayServing war- ment of any amount actually paid by him as necessary expenses
runt,
in executing such warrant as sworn to by the sheriff. If service
of the warrant cannot be made, the repayment of all necessary
expenses actually paid by the sheriff, while attempting in good
faith to serve such warrant within this state, and such reasonable
compensation as the board of supervisors may deem just and
equitable.
SEC. 5. For serving and returning a subpoena, for each perflervlng subson, twenty cents.
puma.

Repenl.

I

For service of aubpcenas on the iff was entitled to mileage but for
same witnesses in several state cases, one trip: Redfield v. Shelby Co., 19
made in one trip; held, that the sher- N. W. Rep., 828.
SEC. 6.
For summoning a .>
l!"rand or trial jury, for each person
served, sixty cents, to be paid out of the county treasury; and
such sum shall be in full compensation for such service.
SEC. 7.
For summoning a jury to assess the damages to the
~:~';':,o~~ owners of lands taken for public improvements, and attending to
.tumages.
them, five dollars per day. There shall be nothing in this section so construed that will allow any sheriff to make separate
charges for different assessments, provided they can be done by
the same set of appraisers and completed in one day of ten hours.
flervlnl( exeSEC. 8.
For serving an execution, attachment, or order for the
cutlon,order
attnchdeliverv
of- personal property" injunction or any order of court,
rneut,
or
..
iujunctiun.
and making return thereof, two dollars.

summontng

jury.
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SEC. 9. For collecting and payin~ over money: On the first Collecting
five hundred dollars or fraction thereof, two per cent.; and on money.
excess over five hundred dollars and under five thousand dollars,
one per cent.; on all over five thousand dollars, one-half per cent.
SEC. 10. For making and executing a certificate or deed for Execntln~
lands sold on execution, or a bill of sale for personal property, ~%~ or b 11 of
one dollar.
SEC. 11. For the time necessarily employed in making an in- Invento~ of
ventory of personalproperty attached or levied upon, twenty-fi ve ~~perty evled
cents per hour.
SEC. 12. For copy of paper required by law, made by him, for Making copies,
each one hundred words, ten cents.
. SEC. 13. Mileage in all cases required by law, going and re- Mllcage.
turning, per mile, five cents.
SEC. H. For taking each bond required by law, twenty-five Taking bond.
cents.
SEC. 15. Each commitment to jail, twenty-five cents; discharge Co:l~I='t
from same, twenty-five cents.
or
e.
SEC. 16. For receiving a prisoner on surrender by bail, fifty Receiving prlscents.
oner.
SEC. 17. For boarding a prisoner, a compensation to be fixed Boarding prisby the board of supervisors, not less than fifty cents per day.
oner.
SEC. 18. For waiting on and washing for prisoners, the sheriffWaltlnll' on
shall have such reasonable compensation as shall be allowed by prisoners.
the board of supervisors.
SEC. 19. For attending before any judge with a prisoner, one Attendlngwlth
dollar per day.
prisoner.
SEC. 20. For attending sale of property, for each day, one Attending sale.
dollar.
SEC. 21. The sheriff, for conveying one or more' convicts to Oonveytng
either of the penitentiaries of this state, or any prisoner to any ~~~:I~~ r;~~e
county jail outside of the county in which said sheriff resides, or person to peul.
.
h
tenttary, jail.
any insane
person or persolls to any msane
asyI
urn'III testate,
asylum or reor person or persons to the reform school in the state, shall be form school.
allowed, as full compensation therefor, his necessary traveling
expenses, actually paid by him, including board and railroad fare
for himself and such convicts, insane, or other prisoners, or any
other necessary expenses, and in addition thereto forty cents per
hour for the time necessarily employed in ~oillg to and returning
from said prisons, asylums, or reform schools, to be certified by
the oath or affidavit of such sheriff, accompanied by the proper
vouchers to the board of supervisors of the county where the convictions took place. Should the sheriff need any assistance in
taking prisoners to the penitentiary or insane persons to the
asylum, the same shall be furnished at the expense of the county,
the compensation to be fixed by the board of supervisors.
SEC. 22. The jailer may be furnished a dwelling in connection Dwelllng
with the jail, or as convenient thereto as practicable, in the dis- lorjailer.
cretion of the board of supervisors.
SEC. ~a. The sheriff is also entitled, for attending district and Annual salarr.
circuit courts, and for other service for which no compensation is
allowed by law, such annual salary as may be fixed by the board
of supervisors, but in 110 case less than two hundred dollars nor
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more than four hundred dollars; and the sheriff shall make a full
report to the board of supervisors at their January meeting of
each year, showing the full amount of fees received by him for
the previous year in pursuance of this act.
SEC. 24. All acts and parts of acts in conflict with this act are
hereby repealed.

3788.
As to fee under the original section 1dillgton, 54-561.
for serving execution,see Bell t'. WedSEC.

953.
3789.
[This section is repealed by 19 G. A., ch. 94, inserted above.]
The board may properly fix the [Services on the faith of such action
amount of the sheriff's annual salary, will constitute a contract binding
under this section, at the beginning upon the county: Holmes t'. Lucas
of his term, and the rendering of the Co., sa--211.
SEC.

3790.
This section applies only to sheriff's fees and does not render the
county liable for cost of printing abstract and argument on appeal by
SEC.

defendant to the supreme court. although on such appeal the judgment
against defendant be reversed: Red
e. Polk COlmfy, 56-98.

954.
3791.
fI9 G. A., ch. 159, repeals this section, and enacts in lieu thereof, the
following:]
SEC. 3791.
The members of the hoard of supervisors shall
~Ircrnhlersl' of
each receive four dollars for each day actually in session, and two
.olln 0 superI
fi
"1
•
visors.
dol ars and fty cents per day, exclusive of rm eage, when not 111
session but employed on committee service, and six cents per
mile for every mile traveled in going' to aad from the regular and
aajourned sessions of the board and in going to and from the
place of performinB" committee service: P.rovided, that in counties
having a population, as shown by the last preceding census, of
ten thousand or less, they shall not recei ve compensation for
session service for more than twenty days in one year; and in
counties having a population of more than ten thousand, but less
than twenty-three thousand, for more than thirty-five days of
such service in one year; and in counties having a population of
twenty-three thousand or over, for more than forty days of suoh
service in one year.
SEC.

SEC.

3793.

An attempt of the board of super- to be an allowance to the enent of
visors to make nu allowance to the .I,floo, as herein authorized: G,.ijftll
treasurer greater than they are au- I'. COllltfV of Cla!/, 19 N. W. Rep.,
thorized to do, cannot be construed 327.

957.

I

3804.
In default cases, where pb..intifF i! n.'j(2). the justice is entitled to both I!o
required to prove up his claim before trial fee and a fee for entering [udgil'ettiui judi-ment (under §§ iJii41, ment: ShClw 11. Kendig, 57-390.
SEC.
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SEC.

3814.

961.

A witness is not entitled to fees for
the time during which he is confined
injail on commitment by a magistrate
for failure to give security to appear
as a witness for the state in a criminal
prosecution: Markwell II. Warren
Co., 53--422.
Where a justice of the peace dismisses a criminal prosecution for failure of the prosecuting witness to
appear, the costs, including witness
fees, may properly be taxed to the
county: Cassidy v. COllnt.'! of Palo
Alto, 58-125; unless the justice has
ground for taxing them against the
prosecuting witness, as provided in
Ii 4691: Countn of Palo Alto tI.
Moncrief, 58-1::H.
Where the county fails to pay costs
properly taxed against it, action
may be brought against it therefor;

SEC.

3815.
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Cassidy e. COlmty Palo Alto, 58125.
Since the amendment made in
§ &l18, the county is not liable for
fees of defendan t's witnesses in a
criminal case before a justice of the
peace, unless they have been subpcenaed upon order of the court as
therein provided: Kennedy tI. Delaware County, 59-12,1.
A witness for the prosecution who
comes from another state at the
request of the state. and testifies in a
criminal prosecution where the defendant is adjudged not guilty, should
be compensated by the county in
accordance with this section for his
mileage outside of as well as within
the state: Westfall II. Madi~oll Co.,
17 N. W. Rep., 614.

962.

[19 G. A.• ch. 151, repeals this section, and in lieu thereof enacts the
following substitute, together with an additional section.]
SEC. 3815.
Each~'ustioe of the peace shall, on the first Mon- Justlccs to pBy
. J anuary and u Iy, eac h year, pay moo
.
witd ay In
t he county treasury, unclatmetl
11~S!l tves into
for the use of the county, all fees of whatsoever kind in his hands county treasat the date of preceding payment and still unclaimed, and at the ury.
time of so doing he shall take from the treasurer duplicate receipts therefor, giving the title of the cause, with the names of
the witnesses, jurors, officers, or other persons, and the amount
each one is entitled to receive, one of which receipts he shall file
with the county auditor, who shall charge the amount thereof to
the treasurer as so much county revenue, and shall enter the
same upon the proper records as a claim allowed, and on demand
lly the persons entitled to said fees he shall issue county orders
for the amount due each person respectively,
SEC. 2.
Each county treasurer shall make 8 certified state- Countv tronsurment of all unclaimed fees in his hands at the time of the taking ;rn~~I~~~c.)f
effect of this act, showing the title of the cause, style of the court, unelanued
name of the individual, and the amount to which each one is en- r.es.
titled, and file the same with the county auditor, who shall charge
the treasurer in the county fund with the aggegate amount so
certified, and place the same on the proper record as a claim
allowed, and iss·ue county orders therefor upon demand by the
parties entitled thereto.
[The first part of this act is a substitute for § 3786, and is inserted in
supplement to page 951.]

SEo.3818.

I

This section applies to cases in all courts held by justices of the peace,
the courts of the state, including and in the absence of such order by a
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justice of the peace, the countl is not
liable for fees of defendant s witnesses in a criminal proceeding,
wherein the defendant is adjudged
not. guilty, notwithstanding the provisions of § 3814: Kennedv 11. Del",·

ware County, 59-123.
Held, not error for the court to
refuse an order for all the witnesses
asked for by defendant npon showing
made in a particular case: State v.
Benge, 17 N. W. Rep., 100.

964.
SEC.

3825.

A clerk is not entitled to the fees
specified in this section in excess of
the limit of the compensation speci-

I

fied in § 3784: Moore
Co., 61-f77.

II.

Mahaska

965.
SEC.

3830.

No duty is hereby imposed upon worth in case he had been employed
an attorney appointed to defend a by the county, but an enlarged COllicriminal, to present the case to the pensation, graded on a scale corresupreme court, but if, in the exercise sponding to the prices fixed for a trial'
of his discretion, he 1.1008 appear in the district court. Therefore,
there. the statute provides IL com- held, that an allowance of twentypensation shall be paid him by the five dollars for arguing the case In
county. The amount of such com- the supreme court was proper: Baypensation is not tobe what his servo lies 11. Polk Co., [,8-357.
ices would have been reasonably

967.
SEC.

3812.

The party all3.inst whom the judg- costs as accrued at his instance, as
ment is rendered is primarily liable provided in § 293.j. The statute
for all the costs to the parties en- does not contemplate the issuance of
titled thereto. They may issue their a fee bill against a party against whom
fee bill therefor, and failing in that no judgment has been rendered:
they may, by motion, require the McCOIIkey 11. Chapman, 58-2tH.
successful party to pay such of the

970.
SEC.

3848.

Where death is caused by the administration of poison. the crime
will be murder if the poison is unlawfully administered and without a
good intention. Such admmistration
of the poison constitutes the required

deliberation. premeditation and intent to kill. and it i~ immaterial
whether or not there is a specific intent to kill: State», Wells, 17 N. W.
Rep., 90.

971.
SEC.

385l.

Where defendant was charged
with committing murder in the perpetration of robbery and burglary,
and the verdict of the jury was
"guiltl as charged in the indictment,' held, that this wus a sufficient

finding of the degree of the erim.
and was a conviction of murder in
the first. dezree (distinguishing The
State r, Moran, 7-236): The State 1'.
Weese, 53-92.
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975.
SEC.

3856.

On a trial for manslaughter it is
not necessary to define the crime of
murder or any lesser crime than
manslaughter, if from the evidence
it appears that defendant admits the
killmg, but seeks to justify. Where
SEC.

there is any evidence sustaining the
claim that the blow was accidental,
the law in relation .to accidental
killing should be given to the jury:
State v. Hartzell, 58-520.

3858.

An indictment under this section not sufficient to charge this offense.
need not in express terms charge an It should charge a taking, ete.,
assault; if it charge putting in from the p~I'son: The State v. Leiglrr
bodily fear and danger of life, it will tdn, 56~'i9~.
An indictment charging that debe sufficient in this respect, the
charge of an assault being thereby fendant made an assault upon the
necessarily implied: Tbe State e. person named, .. and with force and
violence unlawfully and feloniously
Breioer, 53-735.
An indictment statinz that defend- did steal, take and carry away from
ant, with force, ete., and by putting the person of" said person, ete.,
in fear, ete., .. did take, steal and held, sufficient to charge robbery:
carry away from the said, etc.," is State e, Kegan, 17 N. W. Rep., 179
SEC.

386l.

While a female over ten years of
age is presumed capable of !\"iving
consent, yet the fact that a female
over that age lacked puberal development may be considered in sup-

port of h;r claim that she did not
understand the nature of the intended act: State 11. McCaffrey, 19
N. W. Rep., 331.

977.
SEC.

3864.

[19 G. A., ch. 19, amends this section by striking out the words" one
year" in the sixth line, and inserting in lieu thereof, the words .. five
years. "J
SEC.

3867.

Mere unlawful commerce for 0. consideration paid is not seduction.
There must be some artifice or false
promise by which the virtuous female
IS induced to surrender her person.
But the allegations in the indictment
in a particular case, of representations as to the innocence of the act.
and promises of presents, &c., held
sufficient on demurrer: Steffe 11. Eitzqerald, 19 N. W. Rep., 202.
Proof of unchaste conduct on the
part of prosecutrix just prior to the
. alleged seduction would entitle defendant to acquittal; therefore, un
instruction that proof of such conduct should be considered against
prosecutrix, held erroneous, in that it
did not go far enough in stating- the
..!fect of such conduct: State v. Can',
60-453.

Instruction as to effect of proof of
improper liberties allowed to others
than defendant, prior to the alleged
crime, held misleading, in that the
meaning ot such term was left am- .
biguous: Ibid.
In a particular case, held, that it
sufficiently appeared from the evidence that prosecutrix was an unmarried woman; also that the seductive arts were such as were
sufficient to constitute the crime,
being promises to marry, &c.; also,
that the corroboration was sufficient:
State v. Heatherton, 60-175.
An indictment charging that defendant "did unlawfully and feloniously seduce," &c., is sufficient, without stating the means employed:
State v. Conkright, 58-338.
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979.
SEC.

3872.

Under indictment for assault with
intent to oommit murder, defendant
may be convicted of assault with inSEC.

I

tent to commit manslaughter: State
v. WhiUi,4,j--J2.)j State 11. COIIIIOT,
59-:ID7.

3873.

If the jury find that the prisoner
charged with the assault of this character was so drunk that he was incapable of forming an intent to ravish, they should find him not guilty:

State e. Donovan, 61-369.
It does not follow as a legal presumption that any specific otfense is
intended by a man chasing a woman:
Ibid.

983.
SEC.

3891.

An indictment charging that de-I burglariously stolen is not of itself
fendant did" with intent to commit, sufficient evidence upon which to find
etc., feloniously and willfully break the defendant guilt.y of burglary:
and enter in the night time, etc.," is Stale v. Shaffer, 5!:!--~90.
sufficient. It is not necessary to
As to whether an indictment will
charge that the breaking and enter- be bad for duplicity if it charges the
ing- were .. burglarious:" The State breaking and entering, and also L'-1e
11. ShOI·t, 54-392.
larceny of goods from the building so
The possession of goods recently entered, sell notes to § 4300.
SEC.

3894.

While the offense defined by this
section is similar to that of burglary,
defined by § :3891, an indictment
which describes the house as a place
.. in which goods we:e kept for use,
sale, and deposit," sufficiently specifies that the offense charged is one

under this section, and not under the
other: State 11. Franks, 19 N. W.
ReJ>., 8:32.
The possession of burglars' tools
may be shown as evidencing the intent of defendant in entering the
house: Ibid.

985.
SEC.

3901.

[This section is repealed by 20 G. A., ch. 185, § 15, inserted in supplement
to page 447.]
IYfERFERENCE WITU RAILROAD PROPERTY.

[Nineteenth General Assembly, Chapter 112.]

1. If any person shall willfully and maliciously un"nconpllng
couple or detach the locomotive or tender or any of the cars of
~':~~O[IVe or any railroad train, or shall in any manner aid, abet, or procure
the doing of the same, such person shall be punished by imprisonment in the state penitentiary not exceeding rive years, or by
fine not exceeding one thousand dollars, or both, at the discretion
of the court.
SEC. 2. If any person shall unlawfully seize upon any locomoRl'f7.fn l!' or run- tive, with or without any express, mail, baggage, or other car at:l;~~g locomo- tached thereto, and run the same upon any railroad, or shall aid,
.
abet, or procure the doing of the same, such person shall be punished by imprisonment ill the state penitentiary not exceeding
SECTION
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ten years, or by fine not exceeding two thousand dollars, or both,
at the discretion of the court.
SEC. 3. If any person shall, without permission from the proper wroll,,.rlllly
authority, wrongfully take or run any hand car upon any railroad g:~~lUlIg hund
in this state, he shall be deemed guilty of a misdemeanor, and all
conviction thereof shall be fined not marc than one hundred dollars, or imprisoned not more than thirty (lays, at the discretion of
the court: Provided, that if by such unlawful use of any hand
car any locomotive or car is thrown from the track, or a collision
produced, or any person injured thereby, he shall, on conviction,
be imprisoned in the penitentiary for a term of not more than five
years; and provided further, that if hy reason of such unlawful
use of any hand car any persall is killed, such person offending
shall be deemed guilty of manslaughter.
SEC. 4.
If any person not an employe upon a railroad shall I~lcTrcrcnrc
with ai r-bruk a
'
.
. h ony automatic
. air. b ra k e or b e II -rope or
wrong f u II y mterlere
Wit
t-ell-rope..
upon any railroad car, or use tho same for the purpose of stopping
or in any way controlling' the movement of the train, [he] shall be
subject '\:0 the penalty provided ill section three of this act for the
unlawful running of a hand car all any railroad; and any con- Conductor or
ductor or brakeman on a railroad train shall have power to arrest brnkeman uiuy
I'
hilin to some peace 0 ffi cer arrest.
sue I1 person so 0 Ifen dimg an d d elver
on the line of the railroad.

986.
SEC.

3902.

There are not two degrees in the dollars. defendant mnv be convicted
crime of larceny, but only in the upon proof of a larceny of part of the
punishment; and a conviction tor property less than twenty dollars in
petit larceny bars a subsequent pros- value. The offense is the same:
ecution for grand larceny: The State State v. Hessian, 58-68.
II. Mur1'ay, 55-530.
It is not required that in an indictSo, also, a conviction for petit 11\1"- ment for larceny of an instrument
ceny bars a prosecution for larceny in writing the property shall be more
from the person, under § 3905: The particularly described than any other
stolen property; therefore, held, that
State e. Gleason, 56-203.
Where the prosecution relies upon an indictment charging that defendpossession by defendant of recently ant took, etc., a bill of exchange, tostolen property, the defendant is not wit: an order for the payment of
required to overthrow such presump- money (describing it), and of the
bon by preponderance of evidence value of $20.97 was sufficient: State
of the honesty of such possession. v. Pierson, 59-271.
In the case of larceny of property
Evidence sufficient to raise a reasonable doubt in his favor is sufficient: in the possession of a receiver the indictment may properly lay the ownThe State u, Reichart, 57-24.'>.
A pledgee has such special proper- ership of the property in the receivcr:
ty in the thing pledged that a taking State v. RiVeTS, 60--381.
from him by the pledgor may be larA felonious taking is a taking
without color of right or excuse for
ceny: Bruleu e. Rose, 57-561.
In an indictment for larceny the the act, and it may safely be said
venue may be laid in any county in that. there was no color of right or
which the thief was possessed of the excuse if the defendant knew that he
stolen goods: State v. Lillard, 59- had no authority to take the property, and with this knowledge he know479.
Under an indictment for larceny of ingly carried it away and converted
property of greater value than twenty it to his own use: Ibid.
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988.
SEC.

l

3906.

Representations made by acts or 1 amounting to direct representations
declarations intended to induce the that- the party's name is that of the
belief that the person makin!!, them person whom he personates: State 11.
is some one else, may be sufficient to Goble, 6()-447.
constitute the crime, although not
SEC.

3908.

The fact that the officers of a municipal corporation loaned the public
funds in violation of this section, does
not prevent the same being recovered
in an action hy the corporation
against the person to whom thev
were 80 loaned. or his surety: Diet.
T'p of Pleasant Valley v. Calvin, 59-

prosecution is barred by the statute
of limitations, although by fraudulent
statements to the board of supervisors
he made it appear subsequent to such
actual defalcation that he had on
hand the necessary balance, and that
his accounts were correct. The rule
of estoppel applicable in a civil action
189.
against the treasurer cannot be enA county treasurer prosecuted for forced in a criminal prosecution: State
embezzlement may show that the de- D. Hutchison, 60-478.
falcation took place at such time that

990.
SEC.

3914.

Where the indictment alleges the [ th rt the instrument called for at least
value of 110 check charged ttl have th1lt amount of money: State D. Pierbr-en stolen. such allegation must. be 80n, 5U-271,
taken as equivalent to an allegation

991.
SEC.

3915.

A receiver does not bold property
under what is denominated a legal
process issuing out of any court, and
he is notnn officer within the meaninte of this section. Therefore, it is
SEC.

proper to charge the wrongful taking
of property from him as larceny, laying the ownership of the property in
the receiver: State e. Rivers, 60-Ja1.

3917.

The alteration of an unsigned indorsement, on the back of a note. of
money paid, WIll not constitute forl!'ery. where it does not appear but
that such indorsement was a mere
private memorandum made by the
holder and not intended as a receipt:
The State v. Dacis, 5:3-252.
Forge ,'y. and uttering and publishing as true a forged instrument,
are distinct offenses, and an indictment charging both is bad for duplicity (overruling State r. Nichols,

38-110): The State v. McCOI'macc,
56-.'i8;j.

. An indictment alleging' in substance that the defendant falsely and
feloniously and with intent to defraud, made a negotiable promissory
note for a certain amount to which.
ai maker, the name of a certain person was attached, a copy of which
note is set out in full, sufficient! v
cbarzes a crime and states the facts
as distinguished from mere leznl conelusions: State v. Stuart, 61-203.

998.
SEC.

3948.

f20 G. A., eh, 123, amends thn. section by inserting after the word II constRole" in the first line thereof, the words, "marshal, deputy marshal,
policeman, Or any police ojJlcer of any city or town. tIl
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SEC.

3951.

If a person corruptly exacts a consideration from another for an agreement not to prosecute, he is guilty
under this section, although he took
such consideration for the benefit of
another: State v. Ruthven, 58-121.
The fact that a penon a-uilty of a

crime under this and the following
section IS an officer. coming wituin
the provisions of § 394'!, does not exempt him from the higher pun-·
ishrnent prescribed in thia section s
Ibid.

1003.
SEC.

3977.

Actual malice against the owner is tent of injuring the owner, although
not an essential ingredient of the unknown, it is sufficient: The State
crime. If the act be done malicious- v. Linde, 54-139.
Iy, for the purpose and with the in-

1007.
SEC.

3993.

Dishon e, Smith, 10--212, followed,
Giving or ofFerinll' a bribe to an
and distinguished from Carrothers elector is a ground for contesting an
r. Russell, 53-346: Hawes fl. Miller, election: See § 692 and note

56-395.

1009.
SEC.

4008.

The act may constitute adultery as e. D01Wvan, 61-'278.
to the man, although, as to the woThe uppearance of the wife before
man, it is effected by force and the grand jury. in response to a subagainst her will: State v. Donovan, pallia, and the giving testimony
61-278.
against the husband without intendWhere two acts of intercourse a ing to prefer a charge, but supposing
week apart were proved, and the she was required to do so, would not
prosecution, at the close of the argu- constitute a complaint by the wife:
ment. elected to rely upon one of them, Ibid.
The words" husband. or wife" as
held, that this removed the evidence
as to the other from the jury and used in this section, refer to and mean
cured any error there might have the spouse of the person charged with
been in its admission: Ibid.
. the offense: Bush v. Workman, 19
It is essential that the ,tate prove N. W. Rep., 910.
that the prosecution WllS commenced
The provisions of § 4010, as to the
by the wife. The averment in the prsumption arising from absence, do
indictment that it WtlS so commenced not apply as against a defendant to
will not be presumptive proof of its establish the validity of his marriage
truth: State v. Henke, ~57. But with a wife who had previously been
the state is not required to prove the married: State e, Henke, 58-4,)7.
fact beyond a reasonable doubt: State

SEC.

4009.

1010.

The continuing to cohabit, after n
bigamous marriage, consummated
within the state, is " crime in itself,
in such sense that the parties may be
tried therefor, although the lapse of
time since the marriage is such as to
bar prosecution for the marriage itself: The State fl. Sloan, 55-::!l7.

The lawful wife is a competent
witness against the husband in a
prosecution for bigamy: See notes .to
~ :3641.
An indictment for this crime, stating that tbe date of the lawful marriage was to the grand jury unknown,
that it took place in Illinois, and that
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at the time of the second marriag-e
the former marriage relation still existed, held, sufficient as against the
objections, first, that it did not state
the date of the first marriage; second, that it did not state that such
marriage was lawful and valid by the
laws of Illinois; third, that it did not
appear that the lawful wife was still
living at the date of the second marriag-e: State e. Hughes, .')8-16:).
The g-uilty party may be prosecuted in any county where he unlawfully cohabits with a second wife,
SEC.

although the second marriage was
consummated in another COULty; but
evidence of the second marriage in
such other county is proper, not to
show a crime in that county, but to
fix the nature of the subsequent cohabitation: Ibid.
The testimony ofa witness as to the
fact of marriage is sufficient without
record evidence thereof: Ibid.
It seems that the fact that defendant in a second marriage acted undar reputable legal advice would be
no defense: Ibid.

4010.

The provisions of this section are proof of a marriage with a. woman
not applicable where, in a. prosecu- who had been previously married:
tion for adultery, it is attempted to State II. Henke, iiil--457.
show that defendant was married by

1011.
SEC.

4013.

[20 G. A., ch. 142, § I, repeals this section and enacts in lieu thereof the
following:]
SEC. 40l3.
If any person keeps a house of ill-fame, resorted
to for the purpose of prostitution or lewdness, such person shall
k,-epllll: house b
. heu.1 bv
. t h e penitentiary
..
of i ll-nnue.
e pums
y iImprisonment III
not Jess t han
six months nor more than five years.

Pennlty for

A previous conviction under an in- section, as it stood before amendment,
dictment charging only an offense of imprisonment in the penitentiary:
under Code § 4091 will not warrant a The State v. Holmes, 56-5S~.
sentence, on conviction under this
SEC.

4016.

[20 G. A., ch. 142, § 2, repeals this section and enacts in lieu thereof the
fol1owing:]
~e!,nlly for onn-mules
t~. house of niturue.
t!('lllg

SEC. 4016.
If any person entice back into a life of shame
any person who has heretofore been guilty of the crime of prosti",
. . ,
.
d
tution, or who shall inveigle or entice any female before repute
virtuous to a house of ill-fame, or knowingly conceal or assist or
abet in concealing such female, so deluded or enticed for the purpose of prostitution or lewdness, he shall be punished by imprisonment in the penitentiary not less than three nor more than
ten years.

[The same act contains the following:]
Peuslty for

lewdness,

Fvldenee

trial.

on

SEC. 3. If any person for the purpose of prostitution or lewdness resorts to, uses, occupies or inhabits any house of ill-fame
or place kept for such purpose, or if any person be founcI at any
hotel, boarding house, cigar store or other place leading a life of
prostitution and lewdness, such person shall be punished by imprisonment in the penitentiary not more than five years.
SEC. 4.
The state, upon the trial of any person indicted for
keeping a house of ill-fame, may, for the purpose of establishing
the character of the house kept by defendant, introduce evi-
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dence of the general reputation of such house as so kept, and
such evidence shall be competent for such purpose.

1012.
4018.
[20 G. A., ch. 195, repeals this section and enacts the following as a substitute therefor:]
SEC. 4018. Any coroner or undertaker, or the superintendent What hollies of
or managing officer of any publio asylum, hospital, poor house or ~~I;:':::~~ ~r.
penitentiary shall deliver to any medical college or school or anv del ivered to
. "Imedlral
. t hiIS state f or t h e purpose a f me dirca I an d surgrca
p hvsici
YSlClan 1Il
schools or phystudy, the body or remains of any deceased person except when slctans,
snoh body has boen interred, but no such body shall be so deIivered without the consent of the relatives or friends of such deceased person if any such are known, nor when such deceased
person expressed a desire during his last sickness that his body
sbould be interred. If the body of any person is so delivered
and the same shall be subsequently claimed by any relative or
friend of such deceased person, such: body shall be given up to
such relative or friend. Any pl"rson who delivers or receives any Penalty.
body or remains having knowledge that any of the foregoing
provisions have been violated shall upon conviction thereof be
punished as provided in the foregoing section.
SEC.

1014.
4026.
An indictment substantially charg- play at cards, &c.. for money. cigars,
ing that defendant did keep R house, beer and other things, held. suffi&c., in which he did permit divers cient: State v. Kaufman, 59-27::\.
persons to the jurors unknown to
SEC.

1015.

4028.
Playing billiards, with the under- [ The offering by an agricultural
standing that the person losing the I societyof a premium to the winner
frame shall pay for the use of the at a horse race held under its autable, is gambling. Whether the thority, does not constitute an offense
zame played is one of skill or one of under this section: Delier c. Plyzhance is immaterial under this sec-I moutb County Aqricultura! Society,
~ion: The State t'. Miller, 53-154.
57-481.
SEC.

I

SEC.

4029.

Negotiable instruments of the char- [fOre maturity: Traders' Bank
acter here describedare void, even in 80p, 19 N.
Rep., 863.

the hands of an innocent holder heAFTER SEC.

'V.

fl.

Al.

4029.
GA~rnr.nm

IN OPTIONS.

[Twentieth General Assembly, Chapter 93.]
It shall be unlawful for any c?rr~orati?n, associa- rn~n,,"f\11 to
tion or SOCIety, person, or persons to keep within this state any keep a 1'111(''' [0
store, office or other place, wherein is conducted or permitted the ~fl~ In mur• SEcr'ION.l.
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Unlawful to

make ouch

eoutraet..

Proviso.

Punishment.
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pretended buying or selling of grain, pork, lard, or any mercantile
or agricultural products on margins, without any intention of future delivery, whether such pretended contracts are to be performed within or without this state; and the keeping of all such
places is hereby prohibited; and it shall be unlawful for any person, corporation, association or society, within this state, to make
or enter into any contract, or pretended contract, such as is above
stated and referred to, and all such contracts are hereby prohibited; the intention of this act being to prevent and prohibit
within this state the business now engaged in and conducted in
places commonly known and designated as bucket shops. Pro. eided; however, that this act shall not apply to or in any way
affect any contract for the actual buying or selling of any commodity whatever for present or future delivery, where the actual
delivery or receipt of the thing sold is contemplated, and in good
faith intended by either of the parties to the contract.
SEC. 2.
Any person whether actin~ individually or as a member of any copartnership, corporation, association or society,
guilty of violating any of the provisions of this act shall upon
conviction thereof be adjudged to pay a fine for each offense of
not less than one hundred dollars nor more than five hundred
dollars, or be imprisoned in the county jail not less than thirty
days nor more than one year, or be both fined and imprisoned at
the discretion of the court.
SEC.

4030.

To constitute incest the parties
must have carnal knowledze of eacb
other. A woman who is- ravished
cannot be said to have carnal knowledge of the man. Connection be-

tween persona within the prohibited
degrees, consummated by force, is
rape and not incest: The State v.
Thomas, 5~214.

1017.
4039.
j
[20 G, A., ch, 102 amends this section by adding thereto the following:]
Or, if any person shall place, or put, or aid, or abet, in placing
Transportation or putting any person upon any railroad car, steamboat, or other
f~c't);;'J.JUS In- public conveyance knowing such persons to he infected with
Penalty,
diphtheria, small-pox, or scarlet fever, he shall be punished by
fine of not more than one hundred dollars or by imprisonment ill
the county jail not more than thirty days.
SEC.

1018.
ADULTERATION OF FOOD, DRINK AND MEDICINE.

,-

[Nineteenth General Assembly, Chapter 170,]

1. No person shall mix, color, stain, or powder, or
Adulterat!ng order or permit any other person to mix, color, stain, or powder
articles
01 luod any artie
'I e 0 f r100 d WIt
'1 I any mgre
inoredilent or materia
, I so as to ren d er
with Injurious
mutertals,
the article injurious to health, with the intent that the same may
be sold, and no person shall sell or offer for sale a.ny such article
so mixed, colored, stained, or powdered.
SECTION

SUPPLEMENT.
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SEC. 2.
No person shall, except for the purpose of compound.
, h
.
f
di
,
I
'
Adulterating
mg
In t e necessary preparation a me icine, mIX, co or, stain, or drugs or medlpowder, or permit any other person to mix, color, stain, or pow- cines with I!,.
. h any mgre
inzrediients or materia
. Is, so [urtous
Wit
rials. mated er any d rug or me d 'icme
as to affect injuriously the quality or potency of such drug or
medicine, with the intent to sell the same, or shall offer for sale
any such drug or medicine so mixed, colored, stained, or powdered.
SEC. 3.
No person shall mix, color, stain, or powder any article Arlulteratlng
of food, drink, or medicine, or any article which enters into the food drmk or
, ,
d, d rm
. k ,or me d" icme,
.
- h any at her
for
composrtion
0 f f0 0
Wit
er imgre dilent medicine
prollt, notice,
or material, whether injurious to health or not, for the purpose of
gain or profit, or sell or offer for sale the same, or order or permit
any other person to sell or offer for sale any article so mixed,
colored, stained, or powdered, unless the same be so manufactured, used or sold, or offered for sale, under its true and appropriate name, and notice that the same is mixed or impure is
marked, printed, or stamped upon each package, roll, parcel, or
vessel containing the same, so as to be and remain at all times
readily visible, or unless the persop purchasing the same is fully
informed by the seller of the true names of ingredients (if other
than such as are known by the common name thereof) of such
articles of food, drink, or medicine, at the time of making the sale
thereof or offering to sell the same: Provided, nothing in this C'olorlnJ: mat~ection ~~all prevent the use of harmless coloring material used ~~di~h~~,r
in coloring butter and cheese.
SEC. 4.
No person shall mix any glucose or grape sugar with MlxfngglllcMe
syrup or sugar intended for human food; and any cheese manu- with -yrup 0,'
factured from skimmed milk, or from milk that is partly skimmed, sugar.
" mdl'k
shall be branded as skimmed-milk
cheese,
when the same is sk1lmme
•
.
c lecae b run .
offered for sale; or any oleomargarine, sume, beef-fat, lard or anyed.
other foreign substance with any butter or cheese intended for Butter or
'human food; or shall mix or mingle any glucose, g)'ape sugar, or cheese adulterine WIt
with any artie
'1 e Wit
ith out diistinct Iy mar kimg, stamp- margartne.
ntcd wtth osueo
o Ieomargarme
ing, or labeling the article or the package containing the same :1J:;elt~, to be
with the true and appropriate name of such article, and the per a eu,
centage in which glucose or grape sug-ar, oleomargarine, or suine
enters into its composition.
N or shall any person sell, or offer 0"'ne rl nil same
.
for sale; or permit to be sold, or offered for sale, any such food, for sale.
into the composition of which glucose or grape sugar, oleomargarine, or suine has entered, without at the same time informing the buyer of the fact and the proportion in which glucose or
grape sugar, oleomargarine, or suine has entered into the composition.
SEC. 5.
Any person or persons convicted of violating any pro- Penall¥.
visions of any of the foregoing sections of this act shall, for the
first offense, be fined not less than ten dollars nor more than fifty
dollars. For the second offense they shall be fined not less than
twenty-five [dollars] nor more than ~ne hundred dollars, or confined in the county jail not more than thirty days. And for the
third and all subsequent offenses they shall be fined not to eaxeed
not less than] five hundred dollars, nor more than one thousand
dollars, and imprisonment in the state prison not less than one
year nor more than five years.

r
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SEC. 6. All acts or parts of acts inconsistent-with the provisions of this act are hereby repealed.

1019.
AFT"ER SEC. 40-13.
SALE OF FIRE-ARMS TO MINORS.

,lnla\vful to
Jell or give to
urlnors fire

anus or toy
plstols.

rlne or Imprisonment.

[Twentieth General Assembly, Chapter 78.]
SECTION 1. It shall be unlawful for any person to knowingly
sell, present or give any pistol, revolver or toy pistol to any
minor.
SEC. 2. Any violation of this act shall be punishable by a fine
of not less than twenty-five nor more than one hundred dollars, or
by imprisonment in the county jail of not lese than ten nor more
than thirty days.
.

15 G. A., Ch. 59.
Under this a.ct it is the duty of er measures to prevent, he i~ to be
saloon keepers not only not to permit, deemed to permit it, and the liability
but to prevent minors remaining in will not depend upon the knowledge
their saloons, and the sallie duty is of the keeper or his employe of the
imposed on their employes. If the fact that the person is a minor: Stat,
keeper or employe fails to take prop- c. Probasco, 17 N. W. Rep., 607.

1020.
DENIAL OF CIVIL RIGHTS.
[Twentieth General Assembly, Chapter 105.]
SECTION 1. All persons within this state shall be entitled to
,\11 ctttzcns ell- the full and equal enjoyment of the accommodations, advantages,
U1ll'<!
tosame tao:
r '1"ities an d urivil
h
civil rights.
privi eges 0 f imns, pu bliIC conveyances, b ar ber sops,
theaters and other places of amusement; subject only to the conditions and limitations established by law, and applicable alike to
every person.
SEC. 2. Any person who shall violate the foregoing sec\"Iolntlon of
tion by denying to any person, except for reasons by law appli~~I~J~n~Cl1nor. cable to all persons, the full enjoyment of any of the accommodations, advantages, facilities or privileges enumerated in said
section, or by aiding or inciting such denial, shall, for each offense,
be deemed guilty of a misdemeanor.

17 G. A., Ch. 156, § 2.

1021.

[This section, RII amended by 18 G. A., ch. 193, is further amended by 20
G. A., ch. 67, by striking out of the third line of said section the words
.• fifteenth day of August," and inserting in lieu thereof the worda "first
day of September. "l
PRESERYATION OF QUAIL.
ll11nwfllllo

,!<"truy quafl
for two )-·t.'ars

trom October
1st, 18M.

[Twentieth General Assembly, Chapter 164.]
SECTION 1. It shall be unlawful for an)· person or persons
within this state, to shoot or kill, to catch or attempt to catch, in
any snare, trap or net, any quail from and after the first day of

SUPPLEMENT.

October, 1884, for and during the period of two :years from. said
date, except for the preservation of the same during the wmter
months. ,
SEC. 2. The same penaltv, as it now exists, in section 7, chap- Penalty.
ter 1;j(j, of the laws of 1878117 G. A.] shall be held to apply to
ILny violation of this act.
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1023.
AFTER SEC. 4054.
PRKSERVATIOY OF FISH IN

PER~rAYENT LAKES.

[Twentieth General Assembly, Chapter 9.]
SECTION 1. No person shall take by spearing with a gaff, spear Rllenrlng
or other device any fish from an;r of the permanent lakes or ponds ICU80U.
or outlets or inlets thereto withm the state of Iowa, between tho
first day of November and the thirty-first day of May next following.
SEC. 2. It shall bo unlawful for any person, company, or cor- TTnll\wf1l\
porafion, knowingly to buy or sell, or offer for sale, or have in his vendtng,
or their possession, any fish which shall have been taken from any
o( the permanent lakes or ponds, or outlets or inlets thereto within this state by spearing with gaff, spear or other device between
the first day of November and the thirty-first day of May next
following, And any person who may draw from the water any
game fish such as pike, bass, and the like when seining for minnows for bait, shall return tho sallie without injury under the
penalties of this act.
SEC. 3. Any person found guilty of a violation of any of the Penalty.
provisions of this act shall upon conviction before any mag-istrate
he fined not less than five dollars nor more than twenty dollars
for the first offense, and for the second or any subsequent offense
not less than twenty dollars nor more than one hundred dollars,
and shall stand committed until such fine be paid.
SEC. 4. Prosecution for violations of this act may he broug-ht Place of action.
and maintained in any county in which offense was committed or
in any county where the person, company, or corporation against
whom complaint is made, has or has had or hRI!\ bought or sold or
offered for sale any fish which were taken by epcaring in violatiun of this act.
SEC. 5. In all prosecutions under this act the court before
whom the same ia brought, or in which it shall be prosecuted,
shall appoint an attorney for the prosecution of the case, and I'l'O!lcrntor n1'"
such attorney and the pel'flon filing- the information undnr this act pOI1Il~d.
shall each he entitled to a fee of five dollars for ench and every con- Fec~ or l)rl~e·
viction, which fee8 of such attorney and informant ehall bo taxed ~~~ri:~~.n.llll'
all costs in the case ngainllt tho person or persona flU convicted,
and any fish found in the poesesaion of any perBon, company or
corporation in violation of the provision of thi. act may he sei",c,l
aud aold for the purpose of payinjl the costa in the cusr-, but in no F1~h ~norl
(Rie under this
act shull ony county- Le liable for the foell of such llu.llI.
IHlIlo"ld fur
• •
attorney or Informant,
SEC. G, Nothing in this act shall prevent any person from tole.
17
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l'pcnrlnl( on
(Jl1c'~

hllll.l.

owu

ing fish of his own propagation or from waters wholly within his
own land, to which there is no natural outlet through which the
fish pliSS up or down.

1025.
AFTER SEC.

4064.

[By 20 G. A., ch. 1M, it is required that

1\ bell

and a steam whistle shall

be placed on each locomotive engine operated on any railway in the state,
and sign als are.required to be ~iven therewith at highway croasinzs: any
officer 01" employe violating such provisions being subject to punishment by
fine: See that act in supplement to page 3':17.
By 20 G. A., ch. 163, trains on any railway are required to be brought to
a full stop at the crossing or interseetion of its track with any other railway
track, and for a violation of this provision a penalty is imposed upon the
engineer and the corporation: See that act in supplement to page 357.]

1027.
SEC.

4072.

A vendee obtaining possession of
property under a Sunday contract
may maintain replevin for such property when subsequently taken from
him by the vendor by force: Killney
I). McDermot. 55-674.
An action for damages for fraud in
trading a horse affected with glanders, held not maintainable where it
appeared that the trade was made
on Sunday: Gunder80n v. RichardBon,56--56.
The transferee, after maturity,
withont knowledge ot the fact that
the note bearing date on a secular

day was actually executed on Sunday,
may recover thereon. The defense
to the note is not an equity w,Pich
may be set up against one who purchases after maturity: uightman e.
Kadetska, 58-£76.
The mere operation of a railway
train in violation of the provisions of
this statute, does not render the railway company liable for damages accidentally occurring without fault or
negligence on its part other than the
mere operation of the train in violation of statute: Tingle I). C., B. tf,
Q. R. Co., 60-333.

1028.
SEC.

4073.

An indictment charging the obtaining by false pretenses of certain
notes, designating them as property,
and in a second count charging the
obtaining in the same manner of the
same notes, but designating them as
written instruments, the talse making of which would be forgery, does
not charge two offenses. Such charges
might be contained in the same count
without rendering the indictment bad
for duplicity: The State I). House,
55-466.
That the false representations were
made in another county will not prevent the offense beipg punishable ill

the county where the property was
obtained. The latter county is the
one where the offense was committed:
Ibid.
False promises, coupled with false
statements of fact, may amount to
false pretenses: The State 11. J[ontgomery, 56-195.
The question is for the jury whether the false representations actually
misled the person claimed to have
been defrauded, and m determining
that question, they should take into
account his age, experience, state of
health, etc.: Ibid.

1033.
SEC.

4089.

Shade trees at the side of the high- 161-71.
way, which would not interfere WIth
As to power of municipal corporathe traveled track if confined to the tion to abate nuisances, see section
center of the highway, should be per- 471.
mitted to stand: QUillloll 11. Burton,

I
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1034.
SEC. 4092.
Held, that as the so called prohib- beer, which was. therein prohibited,
itory amendment submitted to the did not become a nuisance under this
people by the 19th G. A. was not section; State 11. Johnson, 61-504.
properly submitted, the act of selling

1036.
SEC. 4097.
A petition in a civil action for damages for what would be a libel under
this section is sufficient, though the
alleged libel does not charge plaintiff
with a public offense. The plaintiff
will be entitled to recover at least
SEC. 4102.
Although the jury determine both
the law and the facts, yet the court
has the right to instruct the jury in
this as well as other criminal cases,
and the conclusive presumption is
that the jury will follow the instruc-

nominal damages, though no special
damages be alleged. The publications which the law regards are aetionable per se : Call v. Larabee, 60I 212.

tions of the court. Therefore, an
erroneous instruction of the court in
such case will be regarded as prejudicial and a ground for reversal, lIo8
in other cases: The State e, Rice,
56-4iH.

1039.
SEC. 4115.
'[The proviso at the end of this section seems to be meaningless, as there
is no provision for authentication of a warrant of arrest on preliminary information. See § 4190.]
SEC. 4118.
Whether or not there is any right
of appeal from an order taxing the
costs to complainant, quare; but a
motion to retax the costs. made before a justice of the peace, the sue-

cessor of t.he one by whom such tax·
ation was made, not filed until three
years after the order taxing the costs,
held properly overruled: State »,
Rogers, 58-644.
.

1044.
SEC. 4155.
The court will take judicial notice
of the county in which an incorporated town is situated. Proof of the
commission of the act in a certain

town is sufficient proof of the commission within the county in which
the town is located: State 11. Reader,
60-527.

1046.
SEc.4166.
A defendant in a prosecution for took place at such time that the prosembezzlement ia not estopped by sub- ecution therefor is barred: State e,
sequent fraudulent statements from Hutchinson, 60-478.
showing that the defalcation actually

I

SEC. 4169.
The clause of this section relating when the defendant is out of the
to non-residence of defendant, is not state, but applies equally to all cases:
to be restricted to offensescommitted State e, Mcllltire, 58-572.

2.59
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1053.
SEC.

4212.

A sheriff is justified in searching
the person arrested and taking from
him all money or property in an)'
way connected With the crime
charged, or which might serve to
identify the prisoner, or be used by
the pnsouer In effecting an escape.
'When it is ascertained that money
or property so taken cannot be held
on these grounds, the same should

be returned, "and while held, the
personal posseaaion' of the sheriff
should be regarded as the personal
possession of the prisoner, and such
money should be no more liable to
attachment than if it were in the
prisoner's pocket: Commercial E.I'·
change Bank e, McLeod, 19 N. W.
Rep., 329.

1057.
SEC 4241.
•
The testimony jfiven upon the pre-I provided upon such tril\l: State e.
liminary examination by a witness Pilzgrrald, W N. W. Rep., 202,
who dies before the trial, may be

1060.
SEC.

4254.

I

The appeal by the prosecuting wit.. en afterward: State
ness must be taken at the time judg- 522.
ment is rendered, and cannot be takSEC.

4256.

Where a part of the grand jury
fails to appear, the court may orallv
direct. the sheriff to summon a sufficient number to complete the panel,
such order being entered of record.
The writt.en precept provided for in
§ 244 is only required where the entire panel f~i1s to appear: 1'he Slate
e, Miller, u3-84.

fl.

Knopf, 61-

or

IF B. court, whether correctly
not. should discharge a grand jury
and cause another one to be impaneled, to which there were no objection
except the erroneous discharge of the
first, it would be no ground for quashin!'\' an indictment found by the second: State o, Hughe«, 58-165.

1061.
SEC.

4258.

A party snder arrest in II. preliminary proceeding but not. yet bound
over is not entitled to challenge grand
jurors, although it is possible that
his case may hfterwnru come before
them: State o, Fit:rgemld, 19 N. W.
Rep,,202.
Where a person was in court to anIwer an indictment, and, on motion,

such indictment Wll.S quashed, and the
court then referred the matter [0 the
grand jury for further conaideration,
and they returned an indictment
charging- defendant with a different
crime, held, that an objection to the
panel should have been then raised
and could not be railed afterward:
State v. Ruthsen, 58-121.

1062.
SEC.

4261.

The time within which the right
of challenge to grand jurors shall be
exercised i~ not prescribed, and the
prisoner ought to be permitted to exercise such right I\t any time before
the tn'and ,iury ccnsiders the case, lip011 informaticn iained that they I\re

liable to challenge, even though the
ground therefor be matter arising
nfter a prior challenge hM been made.
Therefore, "eld, that where a. case ill
resubmitted to the same grand jury
under 18 G. A" ch. 130, § Ii (see
PI\1lIl 1067), the prisoner should have
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been allowed an opportunity to Chal-\ viously formed and expressed an opinlenge the members of such grand jury ion in returning the firqt, indictment:
on the ground that they had pre- State v. Osborne, 61-330.

1065.
SEC.

4289.

Where an indictment is found hy
a grand jury upon the minutes of the
testimony before the magistrate, the
names of the witnesses examined before the magistrate may be endorsed

on the hack of the indictment and
they may then be examined for the
prosecution, without their having testified before thegrand jurv: State e,
Rodman, 17 N. W. Hep., 663.

1066.
SEC.

4293.

•

Where an indictment is set aside nesses who have already been before
and the case recommitted to the same them without calling them the second
grand jury, rthere is no objection to time: State e. Clapper, 59-79.
their considering the evidence of wit-

1067.
18 G. A., Ch. 130.
h

When a case is sent hack to the
same grand jury, the prisoner should
be allowed to challenge the member
of such grand jury on the ground of

I

having formed and expressed an
opinion by the finding of the first
indictment: State e. Osborne, 61:.l3O.

SEC). 4294.
Failure of the clerk to file the indictment will not invalidate the proceedings. If the indictment is lost
or abstracted after the arraignment
of defendant, the court may, upon
motion. substitute a copy and proceed
upon the record thus made, the same
as upon the original indictment:
State v. Rirers, 58-102; State v.
Stevisiger, 61-628.
In tae absence of an affirmative
showing to the contrary, it will be

presumed that the requirements of
the statute as to the presen'ntion
were complied with: State v.•Melntire, 59-267.
Where defendant moved to strike
the indictment from the files because it had been altered bv erasure
and insertion of other words, held,
that the affidavits introduced disproved the defendant's allegation:
State v. Hughes, 58-165.

1068.
SEC.

4297.

The fact that on the face of the ind.ctment there is no title to the action,
in accordance with this form, where
the body of the indictment set's forth
the names of the parties, does not constitute a valid objection thereto on
motion or demurrer: State e, MeIIItire, 59-264. Same e, Same, 59-267.
It is not essential that the indict-

ment be signed by the district attorney: State v. Rub«, 61-86: State v.
Wilmoth, 19 N. W. Rep., 249.
An indictment for larceny corre-"
sponding in form to this section,
charging the offense as committed
"in the county aforesaid," held, sufficiently specific as to the venue of
thecrime: State e, Lillard, 59-479.

1069.
SEC.

4300.

I

Rape committed by a man upon a does not constitute incest under
'Woman who is related within the pro- that section, find an indictment
hibited degrees specified in § 4030, charging both offenses is bad for du-

•

•

262

SUPPLEMENT.
plicity: The State v. Thomas, 53-214.
An indictment charging in one
count forgery, and in a second the
uttering" of the forged instrument,
charges two offenses, and is bad
(overruling State v. Nichols, 3s-n 0I :
The State e. McCormack, 56-58-');
but objection to the indictment on
the ground of duplicity cannol; be
raised for the first time in the
supreme court: State e. Henrg, 59391; and held, that where one of the
counts was dismissed before the introduction ~f any evidence, and the
plea of guilty entered as to the re.maining count, the defect in the
indictment was cured and the defendant properly convicted: State v.
Buck. 59-382.
Where an indictment charges
breaking and entering with felonious
intent and the felonious taking.
stealing and carrying' away of personal property, the charge of stealing
may be regarded as a mere pleading

of evidence, or surplusage, and if
the case is tried as upon the indictment for the breaking and entering
with the criminal intent, a conviction thereunder will not be erroneous
on the ground of duplicity in the
indictment. It is otherwise where
under such indictment the defendant
is convicted of larceny: State e,
Shaffer, 59-290.
The parties who enter into a conspiracy are by that act guilty of
but one offense, whether their agreement is to commit one crime or many
crimes, and the fact that an indictment alleges that the parties conspired to commit more than one
crime is not bad for duplicity, but.
an indictment charging a conspiracy .
to commit, and also facts constituting
the commission of the crime, charges
two offenses and cannot be sustained:
State e, Kennedy, 18 N. W. Rep.,
885.

1071.
SEC.

4305.

1"'ld'

Where an indictment charged the
that the indictment Wad suffilarceny of goods from a railroad dent under this section: State fl.
company, naming it, belonging to McIntire, 5lJ-264j Same e, Same,
parties to the grand jurors unknown, 59-267.

1073.
Sxr..4314.
Under an ordinary indictment as
principal, defendant may IJe found

Iguilty
of aiding and abetting the
crime: State v. Hesl/iall, 58-68.

1079.
SEC.

4350•.

I

A defendant cannot waive jury court: State e, Cal'man, 18 N. W.
trial and consent to a trial by the Rep., 691.

1080.
SEC.

•

4357.

[It is evident by an examination of the sections referred to in this section.
as well as by reference to the corresponding section in the Revision. and
the section as it appears in the Code Commissioners' Report, that § 4342 and
§ 4iYi3 are intended to be referred to, instead of § 4341 and § 4342 respectively.]
_

t{l\

1081.
SEC.

43G2.

Where judgment was entered upon
a plea of guilty and a motion for
leave to withdraw such plea and for
Dew trial was filed, based on the
ground that defendant was surprised
by the punishment inflicted being

'

held

greater than expected,
that the
alleged ground of surprise was not
sufficiently established to entitle the
defendant to relief: State v. Buck,
59-382.
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1082.
SEC. 4374.
Tojustify a reversal of the case for r there was an abuse of the discretion
the action of the judge in overruling reposed in the court in determining
a motion for a change of venue, the the same: State v. W,lliam8, 18 N.
record must show affirmatively that W. Rep., 682.

I

1086.
SEC. 4405.
Where, in a prosecution for nuiRance in using a. building for illegal
sale of intoxicating liquors, the juror
testified that he was opposed to the
business of saloon-keeping and to
the law regulating the sale of intoxi-.
eating liquors, but that as long as
the law stood, he was not prejudiced

against a man for selling beer or
wine, held, that he was a competent
juror: State e, Nelson, 58-208.
A judgment rendered by a disqualified jury is erroneous, but not void.
It might be reversed upon appeal
but cannot be disrezurded as a nullity: Foreman II. Hunter, 59-550.

1089.
SEC. 4420.
The court.cannot, under the guise of
determining some questions which
are legitimate, make remarks in the
presence and hearing of the jury
wh ch would constitute error if
contained in an instruction, and
thus deprive the defendant of the
opportunity of having such error
reviewed: State fl. Stoioell, 60-53.5.
Statements by the district attorney
in opening the case to the jury, of
facts which he expects to prove and
which if proved would be material
and competent, may be made by
him if in good faith, believing and
having good reason to believe he will
be able to sustain them, by evidence,
although he is afterward unable to
obtain evidence to sustain Rome of
them: State fl. Meshek, 61-316.

Istatement
In a particular case, a lenR'thy
was made by prosecutmg attorney of the evidence which

it was expected would be introduced, and followed by an unfair
argument of the case based to a considemble extent upon facts which
were wholly unsubstantiated by the
evidence afterward introduced, was
held sufficient misconduct to require
a reversal, the defendant having objected to the remarks of the prosecuting attorney at the time; and
further, held, that the fact that attorney for defendant replied to this
opening argument in the same manner did not render the action of the
prosecuting attorney error without
prejudice: State fl. Williams, 18 N.
W. Rep., 682.

1090.
SEc.442l.

•

Where an indictment is found upon the minutes of testimony taken
before a magistrate, as Rrovided by
Ii 42891\8 amended by 18 U.A,ch. 130.
§ 5, the names of the witnesses examined before the magistrate may
he endorsed on the back of the
indictment and they may then he

called to testify on the part of the
prosecution without having been
examined by the jfl'andjury: State e,
Rodman,', 17 N. W. Hep., 66:t
The state may, in rebuttal, call
witnesses whose names are not endorsed upon the back of the indictment: State fl. Ruthven, 58-121.

1092.
SEC. 4427.
Under facts of a particular case,
held, that the CnrpllS delicti was not
proven, aside from defendant's con-

Iconviction
fessions not in open court, and the
was reversed: The State
t'. Dubois, .'i4-ati3.
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SEC.

4428.

Where defendant seeks to estab- establish his guilt, the defendant is
lish an alibi. the burden of proof is only required to introduce sufficient
upon him, and it cannot be estab- evidence as to having honestly come
Iished except by a preponderance of into possession of the goods, to raise
evidence. This rule does not abro- a reasonable doubt of guilt: The
jl'ate the doctrine of reasonable doubt. State e. Richart, ;\7-245.
There may be a preponderance of
The doctrine of Barton e. Thompevidence against defendant, and yet sOIl,46-80, that in a civil action for
II. reasonable doubt of his guilt, This
damages for a criminal act, the comreasonable doubt may be based upon mission of' the act must be proven
the whole evidence, or upon the evi- beyond a reasonable doubt, is overdence establishing certain essential ruled, and it is held that It preponderfacts necessary to be established, or ance of evidence in such case IS suffiupon evidence of fact; inconsistent cient to entitle plaintiff to recover.
with the prisoner's guilt. If upon Whether slander and libel constitute
the consideration of the whole evi- an exception, quo-re : lVelch e. Jugdence, or any part of it, the reason- cnll1!il/lpr, [,6-11; Barton v. Tho",pable doubt arises as to any essentiul 8011 • •'\6-!)71; Behrens v. Gel'mmli"
fact, the' jury must acquit: The Ins, Co., ;,8-26; Kelldig e , OeerhulState v. Red, 53-69.
«er, 58-195.
Tho defense of an alibi must be esThe mere preponderance of evitablished by defendant by a prepon- dence is all that is required to estabderance of evidence: The State e, lish a fraudulent alteration of an
Hamilton, 57-596.
instrument in writing: Coit t'.
lt is error to charge that "A rea- Churchill, 61-296.
sonable doubt is such a doubt as
An instruction that" previous good
fairly and naturally arises in the character is not of itself a defense,
minds of the IcMZe jury." Each but is a circumstance which should
jur 'I' must. under his oath, vote ac- be considered by the jury in conneecording to ha own convictions, and tion with all the other evidence, and
the doubt with which he has to do is which might be able to turn the seale
the doubt in his own mind: The in favor of the defendant, but its
State fl. Sloan; 5.'>-217.
value as defensive evidence in any
Where the prosecution relies upon i R'iven case is to be determmed by the
the presumption of defendant's pos'lj,lIrY'~heldcorrect: Slate e. Donovall,
aeesion of recently stolen properly to 61-2/1:i.

1093.
SEC.

4429.

Where a person iR charged with a
crime which in its nature includes
inferior offenses, and the evidence is
such that the jury might find defendant ~uilty of one of' the inferior
offenses, the court should instruct in
.regard to such inferior offenses and
allow the jury to find according to
the evidence: State 1'. Keqan, 17 N.
W. Hep , 179. But failure to instruct
SEC.

as to lower degrees will not be error
where there is no evidence which
would support a conviction of a lower
deg-ree: State fl. Cole, 17 N. W. Rep.•
18:3Failure of the court to instruct the
jury in accordance with the provisions
of this section, is error sufficient to
work a reversal: State v. Joy, 57-1G4.

4431.

[By a reference to the corresponding section in the Revision it is evident
that the word" submitted" in this section should be .. dismissed," The
sections are otherwise identical, and the Code Commissioners' Report does
not indicate that any change was intended.]

1097.
SEC.

4455.

I

Where. after all the evidence in on receipt of a telegram. from his
a case had been produced, the Judge, home to the effect that hIB wite was

•
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Rick, adjourned court for a few days
and went to his home. and' on the
day to which court was adjourned,
by telegram adjourned court over the
term, held that there was sufficient

r cause

to warrant adjournment in the

I discretion of the judge. and tha.t the

defendant could nut on the subsequent trial plead a previous jeopardy:
I State e, 1'almall, 59-471.

1098.
SEC.

4460.

Where the jury. without consent I such verdict against defendant's obof defendant. sen-led up their verdict! jection : The State v. Callahan,
and separated, held, that it was er-\ ;)5-364.
ror for the court to receive and record

1102.
SEC.

4481.

While a. certificate of the judge
sufficiently setting out or identifying
the testimony, may take the place of
a bill of exceptions for the purpose
of making- the evidence a part of the
record, such certificate, equally with

a bill of exceptions, must be made at
the time of the trial, or at such time
as the court may fix; otherwise the
evidence may be stricken out on appeal: The State v. Newcomb, 56-335.

1103.
SEC.

4489.

For the prosecuting attorney to refer in his argument to the fact that
defendant has not testified in his own
behalf is misconduct sufficient to entitle defendant to a. new trial (see
§ 3636 and notes): Stale v. Graham,
17 N. W. Rep .• 19"2; but where the
evidence as to whether he made such
statement or not is conflicting, the supreme court will abide by the action
of the lower court: State f). Maynes.
61-119; and in 8 particular case, held

that the fact was not sufficiently
shown to require a reversal: State c,
Black. ;)9-:390.
In criminal cases. and especially in
cases involving the life of the defendant. the incompetence of the attorney
may constitute a l"IOund for a new
trial, but to justify a reversal upon
such ground, there should be a strong
showing both of incompetence and
prejudice: State 11. Benge, 17 N. W.
Rep•• 100.

. 1106.
SEC.

4509.

The provision that the judgment
shall specify the extent of' the imprisonment, is directory only. The extent of the imprisonment is fixed by

I statute, and a judgment that defend-

ant be imprisoned until the fine is
paid "iii not be void: Jackson v.
Bogd, 53-536.

1107.
SEC.

4511.

Failure of the court to make the
order as to bail here contemplated.
will not entitle defendant to a discharge upon habeas corpus, but his

only relief will be in such a proceeding to have the amount of bail
properly fixed: Murphy e. McMillan,
59-.515.

1110.
SEC.

4538.

I

The court may make reasonable and provide that upon a sufficient
rules relating to practice upon appeals showing they may be waived or mod-

265

266

SUPPLEMENT.
Hied, and it having provided that the
evidence on an appeal must he abstracted and the abstract printed, it
will not consider a case not presented
in accordance with these rules, unless
application for the waiver of such
rules has been duly made: State v.
Day, 5iHi78.
In the absence of assignment of
error and of argument in criminal
cases, the appellate court is required
to examine the record and render
such judgment upon it l\8 the law demands. but the court will not enter
into a discu~ion of imaginary erro,!'8:
State Il. QUlIln, 19 N. W. Rep.• 256.
A purely technical objection, as,
for instance. the erroneous discharge
of one grand jury and the summoning of another, by which the indictment was found. in the absence of
any objection to the second except the

discharge of the first. will not ba
ll'1'Ound fora reversal: State e. Hughes
58-165.
Where a defendant was convicted
upon an indictment which charged
in two counts forgery and the utterinll of forged paper, and did not object to the indictment on the ground
of duplicity, in view of a decision of
the supreme court on that point which
was afterward overruled, held. on appeal, that although the court would
not raise the question of duplicity. it
would reduce the sentence tn what
would have been proper on tbe first
count alone: State v. Henry, 59391.
The supreme court will not interfere to reduce a sentence claimed to
be excessive where all the evidence in
the luwer court is not before it: State
e, Buck, 59-382.

1111.
SEC.

4539.

In case of appeal by the state, and
reversal, it is improper to tax costs

I

to defendant: The State e, Vail,
57-103.

1113.
SEC.

4559.

It is not necessary that the accomplice be corroborated in every material fact, If the jury are satisfied
that he speaks the truth in some material part of his testimony, in which
he is confirmed by unimpeachable
SEC.

evidence. this may be ground for
them to believe that he also speaks
the truth in other parts as to which
there may be no corroboru.tion: The
State e, Allen, 57-4a1.

4560.

trine of State Il. Danforth, 48....4.'3, was
not held applicable in case of a child
two "ears old, and it was held that a
child of that age might be shown to
the jury and its family resemblance,
if any, to defendant, considered by
them as tending to prove that defendant was its futher: The State e,
Smith. 54-104.
Evidence that prosecutrix was
bruised, &c., II.Ild made complaint.
would not tend to conned defendant
with the commission of the offense.
and therefore should not be considered
as tending to corroborate the testimony of prosecutrix: State e, Stowell,
54-7~.
'
In a bastardy proceeding, the doc- 60-53a

The court is to determine whether
evidence is corroborative. that is,
whether it is competent, and the jury
is to pass upon the credibility of
the corroborating witnesses, and the
weight of their testimony. Instruction to the effect that the jury were
to determine whether the testimony
of the prosecutrix was sufficiently
corroborated, etc., held, correct: The
Sillte e. Bell, 49-440.
Mere opportunity to have sexual
intercourse does not amount to sufficient corroboration: The State e.
Amah, 55-258; The State e. Smith,

.

1114.
SEC.

4:571.

I

That a defendant held to answer for his bail bond: The State e. Bryant,
one crime is indicted for a higher 55-451.
crime does not release the surety on
'
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1120.
SEC.

4596.

Failure of 0. defendant indicted for forfeiture of his bond if he makes apmisdemeanor to appear in person at pearance by counsel and thereby
the trial or at the rendition of verdict waives his personal presence: State
or at the sentence, will not constitute e. Conn~ham, 57-351.

1121.
SEC.

4599.

Where a bond is given for the ap- connty to which the change is zrantpearance of the defendant to answer ed, action on the bond for such fail ure
an indictment, and afterward a to appear should be brought in the
change of venue is granted, on his latter county: Lucas Cu. v. Wilson,
.pplication, to atothercounty, and ne 59-354.
.ails to appear in the action in the

1130.
SEC.

4657.

Where the defendant is acquitted court has no authoritv to retain the
of the crime of larceny, money which case upon the docket i"or the purpose
was seized under a search warrant I\l! of determining the ownership of the
the subject of the larceny should be property: State v. Williams, 61--517.
surrendered to the defendant; the

1132.
SEC.

4670.

I

That the justice is prejudiced of venue. That fact will not render
against the defendant must be taken the conviction void: Foreman 11.
advantage of by motion for a change Hunter, 59-550.

1133.
SEC.

4673.

A judgment rendered by a disqUal-1 but cannot be disregarded as a nulified jury is erroneous, but not void; lity: Foreman v. Hunter, 59-550.
it might be reversed upon appeal,

1134.
SEC.

4691.

An appeal by a prosecuting witness
from the action of 0. justice of the
peace in taxing to him the costs of
the prosecution when the defendant
is acquitted (see § 42.'>4), must be
taken at the time judgment is rendered, and cannot be taken afterward: State o, Knopf, 61-522.
Where a crimina.l prosecution is

dismissed by a justice of "the peace
for failure of prosecuting witness to
appear, the costs should be taxed to
the county, unless there is ground
for taxing them to the prosecuting'
witness under this section: COllnty
of FIIlo Alto 17. MOllcrief. 5&-1:H;
Cassidy !l. COlmty of Palo Alto, 5812;).

1J35.

4697.
In order to secure an appeal, notice can do or say about it by way of re-

SEC.

thereof must be !l'iven at once: State fusing the appeal, can deprive the
party of his right, and unless the
If defendantgives proper notice of party takes proper steps to perfect
appeal, nothing which the justice his appeal. by giving bond, the jus-

f'. KnrlJlf,61-522.
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tice will not be liable in damages for
commitment, although his motives
may be malicious: Anderwn fl.
Park, 57-69.
The fact that the justice fails to
inform the defendant of his right to
lin appeal. or fails to make such an

entry of the fact on his docket, does
not render the conviction void. The
p-rson may have the amount of his
bail fixed in a habeas corpus proceeding, but he is not entitled to 1\
discharge without bail: Jacoby fl.
Waddell,61-24.7.

1139.
SEC.

4715.

A proceeding under this chapter is
a civil action of u summary nature,
intended to secure the maintenance
of the bastard, to the end that in no
event shall the public become chargeable therewith. Therefore, where
another person was chargeable for
the maintenance of the bastard,
by virtue of having married the
mother while enriente, knowing the
fact, and therefore standing to the
child ill loco parentis ; held, that the
proceeding could not be maintained:
State fl. Shoemaker, 17 N. W. Rep.,
589.
The provisions of Code §§ 4.'):,9 and
4.560, requiring corroboration of the
testimony of an accomplice. or of that
of the prosecutrix in case of rape, seduction, etc., to warrant a conviction
in a criminal prosecution, are not upplieable in this proceeding. Nei!her
need the case against defendant be
made out beyond It reasonable doubt;
a preponderance of evidence is sufficient: The State fl. McGlothlell, 56-

SEC. 47~1.

544. But this rule applies to the
question of ll'uilt or innocence which
arises upon the whole case, It does
not dispense with the force and effect
which are to be given to presumptions
arising from certain facts disclosed in
evidence, as for instance, the presumption (which can only be overcome by distinct, strong, satisfactory
and conclusive evidence], that a child
born in wedlock was begotten by the
husband, even though begotten before marriage: The State e. Romaine,
i,S-l6. If, after givinll' due consideration to this presumption nnd properIy considering the rule that to rebut
such presumption the evidence must
bl' clear, satrsfaerory and conclusive,
there is a preponderance 01 ovidence
for the stute, the defendant should be
found guilty: Ibid.
In a particular case, held that under the evidence the instructions were
not as favorable to the defendant as
they should have been: Stut« o, Smith,
161-[):J8.

1140.

If the child is not born alive, an
action. if already commenced. abates
and no judg-ment can be rendered for
maintenance, nor for costs. In no

Ievent can the defendant be liable for

lying-in expenses and medical attendance upon the mother: State v. BeatI ty, 61--3J7.
I

1143.
SEC.

4735.

A person furnishing clothing to' not be controlled by the board of
prisoners on the sheriff's request may supervisors. The person furnishing
maintain an action against the county clothing upon the sheriff's request is
therefor. and while only necessary only bound to know that it is for
clothing can be procured at the ex- I prisoners, and suitable, and, perhaps,
pense of the county, the discretion of necessary: Felrlcllheimer e, Cuunty
the sheriff, acting III good faith, can- of Woodbury, 56-iH9.
I'

1145.
SEC. 4746.
[20th G. A., ch. 17, amends this section by striking out tbe words" from
tbe date of his election ... in the third line, and inserting in lieu thereof the
words "from the first day of April fotlotoinq his election, "]
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1146.
SEC. 4-750.
[19 G. A., ch. 175, § 1, provides that the reports to the goovernor shall be
made biennially, on or before the 15th of August, preceding the general
sessions of the general assembly: See that act, in supplement to page 28.]

1152.
SEC. 4785.
[19 G. A., cb. 91, amends this section and the amendment thereto made
by 17 G. A., ch. 83, by 8trikin~ out the word" seven" in the second line,
and inserting the word" nine 'in lieu thereof.]

1157.
[Twentieth General Assembly, Chapter 187.]

SECTION 1. The name of the additional penitentiary at Ana- Name changed
mosa is hereby changed to penitentiary at Anamosa.
SEC. 2. The warden is hereby authorized to appoint and Warnen auremove at his discretion a matron for the women's depllrtment~i)~~z:;ct~~t?P
at a salary of seventy-five dollars per month. Said matron shall ron : salary.
have exclusive char~e of the women's department under the general direction of the warden. She shall keep a regular time table Power ann
of the female convict labor and record the same in a book to be ~~~~. of matkept for that purpose, and shall moreover keep a record of all
the business under her control, and return an account thereof, together with an account of the female convict labor, to the clerk
at the close of each day.
SEC. 3. There is hereby allowed the sum of ten dollars per
month as house rent for the deputy warden until the residence for ShlO per month
. h
id
r.use rent for
t h e war den
en iIS comp Iete d 'III aocor d ance Wit
pans
an specl.fica- deputy,
tions adopted for the penitentiary, when he shall occupy the present residence of the warden.
SEC. 4. The warden is hereby authorized to purchase, with
the approval of the executive council, a strip of land south of the w d t
"
'
between t he perntenttary
.,
ar en
0 purpenitentiary
an d Iylllg
wa II an d t ho chase
laud.
track of the C. N. W. R. ""V'y for the use and benefit of said
penitentiary at a sum not to exceed .:J,ooa.oo.
SEC. 5. The warden is herehy authorized to sell with the ap- Warden auproval of the executive council the land known as the Old State thorizt>,1 to "ell
Quarry, and the proceeds of said sale shall go into the general old quarry.
construction fund of said penitentiary.
•

1158.
16 G. A., ci, 137, § 5; 17 G. A" Ch. 81.
[19 G. A., ch. 16:>, amends the latter of these acts so as to change the
word "eight," in the second line of the secncn which it amends, back to
II ten."]
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1163.
lIl'CLAIN'S ANNOTATED STATUTES RECEIVABLE AS EVIDENCE.

[Nineteenth General Assembly, Chapter 3.]

AN ACT authorizing McClain's Annotated Statutes of the
State of Iowa to be received as evidence of the laws of the
State:
Be it enacted by the General Assembly of the State of Iowa:
SECTION 1. That the compilation of the general laws of this state
now in force known as McClain's Annotated Statutes of the state
of Iowa, prepared by Emlin McClain and published by Callaghan
and Company, shall be received in all courts and proceedings,
and by all officers in this state, as evidence of the existing laws
thereof, with like effect as if published under the authority of the
state.
SEC. 2. This act being deemed of immediate importance shall
take effect and be in force from and after its publication in the
Iowa State Register and State Journal, newspapers published at
Des Moines, Iowa.
Approved Feb. 4, 1882.

1166.
JUDICIAL DISTRICTS.

By chapter 98, acts of 10th General Assembly, the state was divided into
twelve judicial districts. By chapter 61, Public Acts of the 14th General
Assembly (amended by chapter 90 of the same), some of these districts were
changed, and the thirteenth created; and by chapter 56, Acts of 16th General
Assembly, the fonrth district was divided and the fourteenth created. The
fourteen districts are constituted of counties as follows:
Ist, LeE>, Henry, Des Moines and Louisa.
2nd. VanBuren, Davis, Wapello, Monroe, Appanoose, Lucas and
Wayne.
;ird. Montgomery, Page, Taylor, Ringgold, Decatur, Clarke, Union and
Adams.
4th. Harrison, Monona,Woodbury, Plymouth, Cherokee, O'Brien, Sioux,
Lvon and Osceola,
-5th. Polk, Warren, Madison. Adair, Guthrie and Dallas.
6th. Jasper, Marion, Powesbiek, Mahaska, Keokuk, Washington and
Jefferson.
7th. Muscatine, Scott, Clinton and Jackson.
8th. Johnson. Tama, Iowa, Benton, Linn, Cedar and Jones.
9th. Dubuque, Delaware, Buchanan, Blackhawk and Grundy.
10th. Clayton. Allamakee, Fayette, Winneshiek, Howard and Chickasaw.
11th. Marshall, Story, Boone, Webster, Hamilton, Hardin, Wright and
Franklin.
12th. Mitchell, Floyd. Bremer, Butler, Cerro Gordo, Worth, Winnebago
and Hancock.
13th. Freemont, Mil1~, Audubon, Pottawattamie, Oass, Crawford, Shelby,
Carroll and Greene.
14th. Calhoun, Sac, Ida, Buena Vi~ta, Pocabontas, Humboldt, Kossuth,
Palo Alto, Clay, Dickinson and Emmett.
JUDICIAL DIBTRIOTB DIVIDED INTO TWO CIRCUITS.

By 17 G. A., ch, 51, the first, fifth and seventh judicial districts are di-
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vided into two circuits each, and provision made for the election of a circuit
judge in each circuit, and by 20 G. A., ch's 19 and 181, the sixth and fourth
districts, respectively, are similarly subdivided. By 19 G. A., ch. 56, it is
further provided that in judicial circuits wherein R. C1~y is situated, containing a population in excess of twenty-two thousand and three hundred, by the
U. S. census of 1830, an additional circuit judge shall be elected, and by ~O
G. A., ch. 18, a similar provision is made as to the second judicial distric..
In other cases, a. circuit judge is elected in each Judicial district. (See Code,
§ 586, and above acts in connection therewith, In supplement to page 156.)
The new circuits created are constituted as follows:
1STDISTRICT: 1st Circuit, Lee and Henry counties.
2nd Circuit, Des Moines and Louisa counties.
4TH DISTRICT: 1st Ci~cuit, Lvon, O'Brien, Sioux, Osceola and Plymouth.
2nd Circllit, Woodbury, Monona, Harrison and Cheroke.
5TH DISTRICT: 1st Circuit, Polk and Warren counties.
2nd Circuit, Madison, Adair, Guthrie and Dallas counties.
6TH DISTRICT: 1st Circuit, Poweshiek, Keokuk, Washington and Jefferson.
2nd Circuit, Jasper, Marion and Muhaska.
7TH DISTRICT: 1st Circuit, Clinton and Jackson counties.
2nd Circuit, Scott and Muscatine counties.
CONGRESSIONAL

DISTRICTS.

19 G. A., ch. 163, divides the state into eleven congressioual districts, constituted of counties as follows:
1st. Lee, Des Moines, Henry, Van Buren, Jefferson, Washington and
Louisa,
2nd. Jones, Jackson, Clinton, Cedar, Scott and Muscatine.
3rd. Dubuque, Delaware, Buchanan, Black Hawk, Bremer, Butler and
Grundy.
4th. Clayton, Fayette, Winneshiek, Allamakee, Howard, Mitchell, Floyd
and Chickasaw.
5th. Marshall, Tama, Benton, Linn, Johnson and Iowa.
. 6th. Jasper,. Poweshiek, Mahaska, Monroe, Wapello, Keokuk and
Davis.
7th. Guthrie, Dallas, Polk, Adair, Madison, Warren and Marion.
8th. Clark, Lucas, Ringgold, Decatur, Wayne, Appanoose, Union, Adams, Page and Taylor.
9th. Pottawattamie, Cass, Mills, Audubon, Crawford, Montgomery,
Shelby, Fremont and Harrison.
10th. Boone, Story, Hardin, Hammon, Webster, Franklin, Wright,
Humboldt, Hancock, Cerro Gordo, Worth, Winnebago and Kossuth.
11th. Lyon, Osceola, Dickinson. Emmet, Sioux, O'Brien,Clay, Palo
Alto, Plymouth, Cherokee, Buena Viltta, Pocahontas, Woodbury, Ida, Sac,
Calhoun, Monroe, [Monona], Carroll and Greene.
[Secs. 13 and 14 of the act in relation to election of representatives in
Congress, are inserted in supplement to page 169.]
.
STATE SENATORIAL DISTRICTS.

[Nineteenth General Assembly, Chapter 162.]
SEC.

1. One senator for forty-six thousand inhabitants is here-

by constituted the ratio of apportionment.
.
SEC. 2.
Each senatorial district shall be entitled to one senator, and every county and district which shall have a number of
inhabitants equal to one-half the ratio fixed in the first section
hereof, shall be entitled to one senator.

•
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[The act then divides the state into senatorial distriets, each entitled to
one senator, and gives the counties and number of inhabitants in each, as
follows:]
1st. Lee. . . . .. . . .. . . . .. .. 34,859 30th. Polk....
42,395
2nd. Van Buren and Davis. 33,510 31st. Boone and Story
37,744
32nd. Hardin and Grundy .. 30,448
3rd. Appanoose and Monroe. . . . . . . .. . . . . . .. 30.3.~5 3300. Buchanan and Dela·
4th. Wayne and Lucas
30,657
ware
36,499
5th. Clarke and Decatur
26,,~48
34th. Harrison and Shelby .. 29,:34-5
6th. Rin¥g'old, Taylor and
35th. Dubuque
42,!J97
Union
42,700 Hflth. Clayton
28,829
7th. Fremont and Page:
37,:lO 37th. Hamilton, Webster and
Rth. Mills and Montgomery. 80,030
Wright
32,264
28,91:3
9th. Des Moines
33.099 38th. Blackhawk
10th. Jefferson and Henry .. 38,304 39th. Butler and Bremer
38,:nj"
11th. Louisa and Washing·
40th. Allamakee and Fayton
33,.')21
etie•••...•.•...•.. 42,049
12th. Keokuk and Iowa
40,480 41st. Howard, Mitchell and
13th. Wapello
2,1,282
Worth
33,151
2').201 42nd. Winneshiek
23,!M7
14th. Mahaska
15th. Marion
25,111 48rd. Cerro Gordo,Franklin,
16th. Madison and Warren. 36,803
Hancock and Win17th. Audubon, Guthrie and
nebago ..... " .... ~0.079
Dallas
41,057 44th. Chickasaw and Floyd.. 29,211
18th. Adams, Adair and
4,1th. Poweshiek and Tama, 40,521
Cass
40,030 46th. Woodbury,
Monona
19th. Pottawattamie
39.846
and Crawford
35,965
20th. Muscatine
2:l,168 47th. Humboldt, Pocahontas,
218t. Scott .........•...... 41.270
Palo Alto, Emmett,
22nd. Clinton .........•.... 36,764
Kossuth and Clay.. 25,162
28rd. Jackson
23,771 48th. Greene, Carroll und
24th. Cedar and Jones
39,989
Calhoun
31,071
25th. Johnson
2',,429 49th. Plymouth, Sioux, Ly37 2:l5
on, O'Brien, Osceola
26th. Linn
27th. Benton....•......... 24,888
and Dickinson... ,. 24,236
28th. Marshall
23.7;">2 50th. Buena.Vista, Cherokee,
25,962
Sac and Ida
28,933
29th. Jasper
SEC. 53.
The change of any district shall not affect any aenator during the term of office for which he haa been elected.
REPRESENTATIVE DISTRICTS.

[Twentieth General Assembly, Chapter 180.]
One representative for every sixteen thousand
eight hundred and fifty inhabitants is hereby constituted the ratio
of apportionments and each representative district shall be as
hereinafter described.
[The act then designates the counties constituting the respective districts,
ana the number of representatives to which each 18 entitled, as follows:J
Ist, Lee ..............•••.•.. 2 1:3th. Decatur
1
2nd. Des Moines
2 14th. Union
1
3rd, Henry
,., .. ,
1 1.1th, Ringgold
"
1
4th. Jefferson
,
1 16th. ALlams .. ,
1
Mh. VIlU Buren
1 17th. Taylor
1
6th. Wapello
2 18th. Montgomery
1
7th. Davis
1 19th. Page .........••.....••. 1
Bth. Monroe
1 20th. Mills
1
, .,
1
9th. Appanoose
1 21~t. Fremont
,
, 1 :!2nd. Pottawattamio
,. 2
10th. Lucas
11th. Wayne
'
1 2;1"<1. CaBs
1
,
, . . . . .. 1 24th. AJ.Lir ...•..•. J' •• , , , •• " 1
12th. ClarkI!
SECTION

Ratio.

1.
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52nd.
53rd.
Mth.
Fl5th.
rl6th.
57th.

Madison •••.....••....•. 1
Warren
1
Marion .....••......••.. 1
Mahaska ...•....•....... 1
Keokuk .......•.•....... 1
Washington
1
Louisa ..••.............. 1
Muscatine •.'. . . . . . • • • . .. 1
Scott ...•............... 2
Cedar
1
Johnson ..........••..... 2
Iowa
1
Poweshiek
1
Jasper
2
Polk ...•................ 2
Dallas ••••••••.•.•...••. 1
Guthrie •.•.............. 1
Harrison ....•.........• 1
Boone
1
Story ......••........... ·1
Marshall •......••.•....• 1
Tama .....•..•...•...•.. 1
Benton
1
2
Linn
Jones .•.•............... 1
Clinton
2
Jackson ............•...• 1
Dubuque ...•............ 2
Delaware
1
Buchanan ••......•.....• 1
Blackhawk
1
Grundy ...•........•...• 1
Hardin •.•.•...•.......• 1

ART.

1, SEC. 4.

25th.
26th.
27th.
:?Bth.
29th.
30th.
31st.
32nd.
Sard.
:34th.

ssu,
36th.
37th.

ssu,

39th.
40th.
41st.
42nd.
4:3rd.
44th.
45th.

46t~.

47th.
4l'<th.
491h.
50th.
.'ils~.

58th.
59th.
60th.
61st.
62nd.
63rd.
64th.
6!)th.
66th.
67th.
6gth.
69th.
70th.

7tst.

72nd.
lard.
74th.
7·jth.
76th.
77th.
78th.
79th.
80th.
81st.
82nd.
83rd.
84th.
8.5th.
86th.
87th.
88th.

Hamilton
Webster ...........•....
Woodbury
Butler ...............•..
Bremer .........••......
Fayette •............•...
Clayton ...........•.....
Allamakee
Winneshiek
Howard
Chickasaw
Mitchell
Floyd ....•..............
Plymouth
Sioux, Lyon and Osceola ..
Monona .. ~
Crawford .........•..••..
Ida and Buena Vista •....
Cherokee and Clay ......•
Sac
Calhoun and Pocahontas ..
Greene •.. :
Carroll ........•.•....••.
Shelby
Audubon
O'Brien and Dickinson
Palo Alto, Emmett and
Kossuth
Humboldt and Wright
Winnebago, Hancock and
Worth .........••••....
Cerro Gordo
Franklin ..•••••..•.•••••

1·
1
1
1
1
1
2
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

It is not inconsistent with this sec- ity to the obligation of an oath:
tion to provide that the credibility of Searcu fl. Miller, 57-613, and see
the evidence of a witness may be af- notes to § 3636.
feeted by the fact as to his sensibil-

1216.
ART.

I,

SEC.

9.

The right of trial by jury cannot
be waived by the defendant in a
criminal prosecution. The court has
no jurisdiction without the jury to
try such a case: State .,. Carmall, 18
N. W. Rep., 691.
It is herein contemplated that the
legislature may provide for trial by
jury of less than twpjve, in inferior

courts, irrespective of the right of
appeal to a higher court in which a
trial before a jury of twelve may be
had. The admission of the state with
a constitution containing this provision WI\8 an abrogation of the unlimited right of trial by common law jury
found in the ordinance of 1787: Hig-

gin,.,. Farmers' Ins. Co.,

6~.

1218.
ART. I,

SEC.

10.

The provisions of § t 401 as to meth- nessea wven in a preliminary examod of determining the question of ination, which witnesses have since
sanity by commissioners are not in
violation of !!his seetion: County of
Blackhmck.,. Springer. 58-417.
The admission in evidence upon \I,
criminal trial of testimony of wit1B

died, is not m violation of the rill'ht
to be confronted by witnesses nnder
this section: State e. Fitzgerald, 19
N. W. Rep., 202.
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ART.

I, SEC.

1220.
18.

I

Advantages to the land resulting deterioration in value: Britton c. D.
from its better drainage will not be M., O. ~ S. R. Co., :i!HjiO.
taken into account in estimating the
:..iI

1223.
ART.

I,

26.

SEC.

[By the Nineteenth General Assembly (Joint Resolution No.8) the following proposed amendment was agreed to, as having already been in due form
agreed to by the previous jl'eneralassembly (18 G. A., Joint Resolution, No.
8). By 19 G. A., ch. 172. (in pursuance of a previous statute authorizing submissions of constitutional amendments at special elections. 19 G. A., ch. 7,
inserted in supplement to page 1247) this proposed amendment was submitted to the people at a. special election to be held June 27, 1882. By
proclamation oflthe governor, dated July 29, 1882, this proposed amendment was declared adopted.]
SEC. 26. No person shall manufacture for sale, or sell, or keep
for sale, as a beverage any intoxicating liquors whatever, including ale, wine and beer. The general assembly shall by law prescribe regulations for the enforcement of the prohibition herein
contained, and shall thereby provide suitable penalties for the
violation of the provisions hereof.
For irre gularities in entering this
amendment upon the journals of the
Eighteenth General Assembly, and a
want of agreement between the amendment as there entered and as subsequently agreed to by the Nineteenth
ART.

II,

SEC.

General Assembly. this amendment,
as submitted to and adopted by the
people, did not become a part of the
constitution: Koehler». Hill, 60-:i4J;
State v. Johnson, 61-504.

1.

A student, whose home had been
with his father in Mitchell County
while still a minor, entered the State
University at Iowa City, making his
father's home still his residence or
"headquarters" during vacations,
and receiving support from his father.

Not having- any definite intention to
make Iowa City his home after
graduation, held, that he was not a
resident of the county where he was
attending college. 80 as to be entitled
to vote there on becoming of age;
Vunderpuell1. O'Hanlon, 53-246.

1225.
ART.

III,

SEC.

4.

['''y an amendment to the constitution proposed by the Seventeenth General Assembly (Joint Resolution, No.5), and agreed to by the Eighteenth
General Assembly (Joint Resolution, No, 6), and adopted by vote of t.h..
electors at the general election in 11)80; the words" free white" were stricken from the third line of this section.]

1228.
ART.

III,

SEC.

29.

For similar provisions as to ordi- I nances of a city, Bee § 489.
ART.

III,

SEC.

30.

A legalizing statute purporting to
make valid the act of a city which it
had no lawful power to do, held unconstitutional: Ind. School Diet, of
Burlinqton c. City of Burlington,
6G-500.
As the legislature cannot, in view
of this section. pass a special law for
the amendment of the charter of a

city, it follows that it cannot, after I
the ~RJIsage of an ordinance not au- (
thorized by such charter, legalize it
b)' special act: Stange". City of Dubuque, 17 N. W. Rep., :i18.
A curative Ret legalising the aetion
of a county superintendent in attaching territory of one district township
to another, without cireumstances

SUPPLEMENT.
which by statute are necessary to aU-I plicable: Ind. Dist. of Crnion e. Ind.
thorize such action, is constitutional, Diet. of Cedar' Rapids, 17 N. W.
as no general law could be made ap-, Rep., 895.

1233.
ART.

V,

SEC.

4.

Section 3173, prohibiting- appeals
in cases where the amount in controversy does not exceed one hundred
dollars, unless the judge shall certify
the question on which the decision of
the supreme court is desired, is not
unconstitutional as taking away the

ART.

VIII,

SEC.

9.

right of appeal and trial de no,'o in
equity cases 8S provided by this section. Such statutory provision is a
mere restriction or regulation upon
the right of trial de now: A "drews
v. Burdick, 16 N. W. Rep., 275.

1238.

I

The .words "banking corporation," deposit: A/1m v. Clayton, 18 N.W.
used in this section, mean a bank of Rep., 66:3.
.
issue, and not one of discount and

1241.

•
ART.

X,

SEC.

1.

It is the design and intention of
this provision that the proposed
ameadment should be so entered
npon the journals that it can be
known from an examination of such
journals what it is that has been
agreed to by the houses of the General Assembly; and such entry is the
highest evidence of what the amendment is which is agreed to by each
house. Therefore, where it appeared
from the journal of the Senate of OM
General Assembly that the proposed
amendment, as passed by it, was
dilferent from the same amendment
as concurred in by the subsequent
General Assembly, and submitted to
and voted upon by the people, held.
that it was not legally adopted and
did not become a part of the constitution although the joint resolution of
the General Assembly first acting upon the amendment, which was signed

by the presiding officers of the two
houses and by the governor, and preserved in the office of the secretary of
state, showed such amendment to be
the same as that subsequently concurred in and submitted, also, held,
that the recital in the joint resolution
of the General Assembly which submitted said amendment to vote of
the people that it had beelt agreed
to by the previous General Assembly
was not conclusive upon the court:
Koehler e. tun, 60-543.
The provisions as to the amendment of the constitution are not
simply directory, and the legislative
department is not the sole Judge as
to whether or not they have been
complied with, but the courts have
jurisdiction to inquire into the question whether these requirements
have been observed, and it' not to
declare the amendment invalid: Ibid.

1242.
ART.

XI,

SEC.

3.

Bonds issued in payment of II. valfd
judgment indebtedness which does
not exceed the constitutional limitation at the time the judgment was
rendered will not be invalid merely
by reason of the indebtedneas ex-

ART.

XI,

SEC.

6.

ceeding the limitation at the time
they are issued. The isaue of such
bonds does not increase the indebtedness: Cit!! of Sioux City v. Wea,-e,
59-95.

1244.

Where there was a failure to elect
a county officer at a general election

Ifilled,
at which such officeshould have been
aud the incumbent held over,
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qualifying anew as required by stat-j elected at the n.erl general election:
ute, MJd, that he filled a. vacancy D1Jer tJ. Brr91t'ell, [4-487; BOOIlIl Co.
only, and his successor should be 17. Jones, ~-a73.

16 G. A.,

os. 114.

1247.

[19 G. A., ch. 7, § I, amends § 2 of this act by adding, after "Constitution," in the fourth line, the words, .. When no other time is fixed by suell
gelleral oesembtufor its s1i.bmission to the people. "
19 G. A" ch, 7, § 2, further amends this act by adding thereto the follow-

ing:]
Snbmll'8fon at

special cleo- •
11011.

SEC. 5.
The general assembly to whioh a proposition tc
amend the constitution has been referred by the last preceding
general assembly, and whioh has agreed to such proposed amendment, may provide for its submission to the people at a special
election for that purpose, at such time as the general assembly
may prescribe, proclamation for whioh election shall be made by
the governor, and the same shall in all respects be governed and
conducted as presoribed in this act for submission of a constitutional amendment at a general election so far as applicable.

•

•
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3 An act authorizing McClain's Annotated Statutes of the Sta.te of Iowa to be re.
ceived as evidence of the laws of this State
Took effect by publication, February 7, 1882.
7 An act to amend chapter 114 of the acts of the Sixteenth Geneml Assembly,
relating to the submission of amendments to the constitution to II. vote of
the people .••....•.........•..............•••.•••.•••••.•......••..•..
Took effect by publication, February 14, 1882.
8 An act to repeal section 2155 of the Code, relating to limited partnerships, and
enacting a substitute therefor ••......•.....••.••••...•••................
Took effect by publication, February 17, 1882.
13 An act to amend chapter 194, laws of the Eighteenth General Assembly, relative to making appropriations for the Iowa State Library .....•.•..........
Took effect by publication, February 18, 1882.
16 An act to authorize cities of the first and second class and incorporated towns
to change their corporate names, and to prescribe the manner in which such
change may be made .•.................•••..•.•....•••.•.•...••...•...
Took effect by publication, February 23, 1882.
17 An act to repeal chapter 123, acts of the Eighteenth General Assembly, relative
to fishways..•.....•.....•...........•..•••••...•••••..................
Took effect by publication, March 3, 1882.
19 An act to amend section 3864 of the Code of 1873, in relation to the penalty for
To~~e~~ ~uf;~~188~ miscarriage..••......•...•••••.•.•.....•....•.•...

23 An act requiring Boards of Directors to set out trees on school grounds .•••. (
Took effect by publication, Marr.h 1, 1882.
'/
24 An act to amend chapter 143, of the acts or the Sixteenth General Assl'mb:y.
entitled, .. ILn act to provide for establishing Superior Courts in cities of H
certain grade, relating to citip.s and incorporated towns" •••....•.•.•.••...
Took effect by publication, March 4, 1882.
25 An ILCt to repeal part of section 521, title IV, chapter 10. of the Code, a.nd enact II. substitute therefor, relating to the election of alderman III citiee of the
first class ..............................•.....••••••.•....••.•....•....
Took effect by publication, March 3, 1882.
27 An act to amend chapter 159, section 3, acts of 18i6, in relation to the printing
and distribution of pu Llic dccufnents ..•.•.•.••............•••.••••••••••
Took effect, July 4, 1&l:.l,
32 An act to repeal section 487 of the Code, and enact a substitute in lieu thereof,
in relation to Poll Tax .........................••...••..•....•.•..••••.
Took effect by publication, March 7, 1882.
35 An act relating to the trial of equitable actions, amending section 2742, chapter
9, title 17, of the Code of Iowa, fiS amended by chapter 145 of the law. ot
the Seventeenth General A~sembly .....••....•............... , ....•••••.
Took effect by publication, March 10, 1882.
86 An act to insure the better education of practitioners of uenlistry in the State
of Iowa ....•.•..........•••.•......•••....•.•...••.... , .... , •.•.••••..
Took effect July 4, 1882.
38 An act requiring the cost of paving street and alle] intersections in certain
cities, to be paid out of a general pavlDg fund, and anthorizing the levy of a
specia.l tax therefor .••.
Took effect by publication, March 10, 1882.
I
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40,An act to repeal chapter 152 of the acts of the Sixteenth General Assembly, and I'
chapter 164 of the acts of the Eighteenth General Assembly, and to provide
for the establishment and maintenance of the Institution for Feeble-Minde~
Children at Glenwood..... . . . .. .............................•......... 475
Took effect by publication, March 11, 1~2.
.
44:"\n aet to provide for the construction of levees by amending sections 1207,
1208, 1209, 1210 and 1211 of chapter 2, title X of the Code of 1873. and chaptel' 140 of the laws of the Sixteenth General Assembly, and chapter 121 0
the laws of the Seventeenth General Assembly, and chapter &') of the laws
of the Eighteenth General Assembly, relating to drains, ditches, and water- 324

I

ITo~ok~ff~~t by' p~bii~ti~~ M~~h' i4," iSS2:'

{ ~~

4.)' An

act to amend section 890 of the Code, relating to the redemption of Tax
I Sales .....................•.....•. , ...•...............•............... 220
TOOk effect July 4, 1882.
j
46 An act to repeal section 1739 of the Code of 1873, and to enact a substitute
I therefor. in relation to the duties of the President of the Board of School
T~f:~~~~ i~ly'
496

I

4: issz:

,

'"

,..

49 An act to amend section 3072, chapter 2, title XVIII of the Code, relating to
exemptions. . . . . . . . . . . .. . . . .• .. •• •• .. . . .. ..•......
....
.. .. 815
Took effect July 4, 1882.
51 An act to amend section 1717 of chapter 9. title XII, ofthe Code of Iowa, so as
to enable the board of directors of district townships to procure highways to
school-bouse sites
, . . . . . . . . . . . .. . . .. .. 490
Took effect by publication, March 12, 1882.
52 i}.n act to repeal section 2, of chapter 38. of the laws of the Eighteenth General
Assembly, in relation to compensation of officers and employes of the general assembly and to enact a substitute therefor
.
2
Took effect by publication, March 14, 1882.
54 An act authorizinz boards of supervisors to ap'propriate amounts received ll.q insurance thereon in reconstructmg public buildings destroyed by fire, wind, or
lightning'. . . . . . . . . . . . . . . . . . . . • .. . . . • . . . . . . . • . . . . . . . • •. ..•.•... . . . • . . . . 73
ITook effect by publication, March 14, 1882.
56 An act to increase the number of circuit judges in each circuit of this alate
containing a city having a population in excess of twenty-two thousand and
three hundred, and to provide for the election of said judges
5 157
I 38
Took effect July 4, 1882.
62! An act in relation to the exemption of sewinz machines from execution and atI tachment , ... . . .. . .. . • ... .. .. .. .. . ... . . . . .. .. .. .. .. .. ... ..... .. .. .. .... 816
TOOk effect July 4, 1882.
6a.IAn act to enable townships, incorporated towns and cities, includin\cities act-

I

I ~~~~~d~:r~i.~l.~~~.~'..~.~I.~ .i~.•t~.e..~~.s.t~.l~~i~~. .~f..~~~~~ .. ~.~~~s:.~~

73
ITook effect March 15, 1882.
80 An act to amend section 934 ofthe Code of 1873.... . . .. .. .. .. . . .. .. . ... .... 238
'TtJOk effect' July 4. 1882.
891Anact granting additional powers to cities organized under the general incor! poration laws of the slate.... .. .. .... .... .... .... .... ......•...... .... .. 106
ITook effect by publication, March 22, 1882.
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122IAn act to amend section one, chapter forty-seven of the acts of the Fifteenth
General Assembl«, in relation to crossing highways., .•.
Took effect by publication, March 23, 1882.
123 An act to repeal chapter 15a of the laws of the Ninth General Assembly, and to
amend section 1, of cha pterl67, of the laws oflhe Eighteenth General A8lIembly
Took effect July 4, 1882.
124 An act to provide for filling vacancies in officesof incorporated towns.
Took effect by,publication, March 23,1882.
128 An act to provide for the publication of city and town ordinances in book or
pamphlet form, and for the taking effect thereof.
.
Took effect by publicasion, March 23, 1882.
133 An act to authorize incorporated towns and cities to procure and donate to milway companies sites for depots, machine shops and other buildinaa.
Took effect by publication, March 23, 1882.
136 An act to amend section 463 of the Code of 1873, relating to Bales of liquors in
T~~~ff:;td 1~I~rti8~2~ towns .....••.......
0

0
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1:37 An act to amend sections 4, 10, 11 and 12. of chapter 75. of the acts of the
Eighteenth General Assembly, in relation to the practice of pharmacy and the

T~~ee~~c~b~i~~bli:t~~M=~~h '{8,.iSS\?:

00

. 0 00

.0.0

••••••••

000.

{

140 An act amending section 3 of chapter 151, acts of the Eighteenth General Assembly, relating to fees of clerks of District and Circuit Courts..
Took effect by publication, March 2.3, 1882.
144 An act to repeal sections 3201 and 3202 of the Code of 1873, and to provide a
substitute therefor in relation to petitions and arguments for rehearing in the
Supreme Courts
Took effect by publication, March 23, 1882.
146 An act to amend section 8, of chapter 77, acts of the Seventeenth General Assembly, making the railroad commissioners' tax payable directly into the state
treasury,
,
Took effect by publication March 23, 1882.
147 An act to amend chapter 183 of the acts of the Eighteenth General Assembly,
relatmg to the bonding of countv indebtedness ....•................•... J
~
Took effect by publication. March 2:3, 1882.
149 An act to enable boards of directors of independent school districts to insure
school propt'rty.... . . . • . . . • . . . . . . . . . . . . . • . • . . . . •. . . . . . • . . • . . • . . . . . . . . . .
Took eftect by publication, March 23, 1882.
150 An act to amend certain sections of chapter 5, title 12, Code of 1873, relating
to the time of holding pupils in the girls' department of the Iowa Reform
School ....•.......•.•.............••..••....•••
Took effect by publication, May 2, 1882.
0

0

0

•• 0

•••••••••••••••• 0

• • • • • • • • • • • • • • • • • 0.0

•••••••••••••••••••••••••••••••••••••
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•••••

••• 0

0
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••• 0....

•••••••• 0..

••••••••••••••••• 0

••• 0

151 An act to repeal sections 3786 nnd 3815 of the Code of Iowa reln.ting to the payment of fees into the county treasury, and to enact a. substitute therefor .. J
Took effect by publication, March 23, 11:\82.
(

341
20
130

120
114

108

m
452

847

366
63
64
494

479

951
962

lr.3IAn act to amend section 8764 of the Code, relll.live to CempeD811.tioD of atate
I printer
944
I . , "' • "'"

••• I
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••• 1
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)Took effect by publicntioa, Mlu'ch 211, 1882,
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1.'j4 A~ .act authorizing cities of the second class to erect and maintain cit)" 136
jails ......••.........................................•.......•...••••.
Took effect by publication, March 23, 1882.
158.An act providing for the taxation of certain property for road purposes. . . . . . . . 124
ITOOk effect July 4, 1882.
159 An act to repeal section 3791 of the Code of 1878, and to enact a substitute
therefor, relating to the compensation of mem hers of boards of supervisors.. 954Took effect .July 4, 1882.
160 An act to amend chapter ill tjf .he laws of the Eighteenth General Assembly,
in relation to the restoration of territory in school diatricta , . . . . . . . . . • . . • • .. 509
Took eftect July 4, 1882.
161 An act to amend seCti0T1S 1774 and 1776 of the Code, in relation to the duties
and compensation of county supenntendents of schools. . . . • . . . . . . . . . . . . . .. 503
Took effect July 4, 1882.
.
1621 An act apportioning the state of Iowa into senatorial districts .•.............• 1166
'Took effect July 4, 1882.
163 An act to divide the state into elever congressional districts, and to provide for
the election of congressmen thereunder
j 1166
Took effect July A. 1882.
( 169
164 An act to amend section 438, title 4, chapter 10, of the Code. -elating to the
abandonment of the charters of ctt.es alld acting under special charters, providing for the term of office of its officers, and the validity of certain ordinances
thereof after such abandon ment ....... : . .. . .. .. .. .. .. . .. .. .. .. . . .. • . .... 103
Took effect by publication, March 29, 1832.
165 An act to repeal chapter 81, laws of the Seventeent.h General Assembly. and to
enact a substitute therefor, relating to support of convicts in the additional

nemtentiary ....••.. . • . . . . .. ..................••.•......•......•..... 1158
Took effect I)y pubncation, Mc\rch 25, 1882.
166 An act to amend section 1675 of the Code, and to repeal section 1676 of thel
Code lUI amended by chapter 72 of the nets of the Seventeenth General
Assembly and chapter 165 of the acts of the Eighteenth General Assembly,
and to enact a substitute therefor.... .. .. .. .. . .. .. .. .. .... . .. . .. .. . . .. .. 4S1
Took effect. by publication, March 25, 1t*l2.

1

167 An act to create a state educational board of examiners, and to encourage
training in the science and art of teaching.. .. . .. .. .. . . .... ... . ... . .. .. .. 460
Took effect July 4, 1882.

I

169 An act to provide for the taxation of leasebold estates in Agricultural College

ITd~~fi~~t; by p;;bli~ti~~: 'Ma"~h' 28: '1882. .... .... ........ .... .... .... ....

469

l701An act to prevent and punish the adulteration of articles of food, drink and
medicine, and the sale thereof when adulterated .....•...•••••••.•.•••••.. lOIS
Took effect July 4, 1882.

I

173 An act apportioning the state into representative districts, and declaring the
ratio of representation ...•..•.....•.•..•.........••...•••.••••••••••••• 1166
Took effect July 4, 1882:
174 An act to amend section 1862 and to repeal section 1865 of the Code. • • • • • • • •.
Took effect by publication, April 4, 1882.
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1
175 An act in relation to the reports of public officers and institutions, and to provide for printing and distributing public documents ....•.•...•..•.•.•...•.
Took effect July 4, U!:-!2.
An act to amend section 8, chapter 75, of the lRWS of Eizhteenth General
A~~embly; also for an act to repeal sectiou 1;'27, and to amend section 1529 ~

li~~~~t~~~.~~~:'. ~~ :~~. ~~~.~~ .1~::: .i~. ~I:~t~~~.~o. ~~~. ~~~~ . ~~ .~~~.x.i~~i.~~ 1
Sent to the governor during the last three days of the session, and on April
11;, 1882 (within 30 days after adjournment of the General Assembly) deposited
by him in the office of the secretary of state, without approval, or objection
filed thereto.
TWENTIETH GENERAL ASSEMBLY (1884).

An act to provide for the appointment of marshals in cities of the first class. 137
Took effecc by publication Feb. 28, 1884.
8 An act to repeal section 15.';.'), chapter 6, title XI, of the Code, and to enact a
substitute therefor, relating to mtoxicatmg liquors.. . .. . . •• . ..• •.•. ••.. . . .. 437
Took effect July 4, 1884.
9 An act to protect and preserve the fish in the permanent lakes and ponds within the state of Iowa........................•..••..........•............ 1093
Took effect by publication, March 8, 1&14.
~
11 Ariact to amend section one of cha~ter 104 of the laws of the Seventeenth General Assembly relating to mutual insurance companies..................... 297
Took effect by publication, March 11, 1884.
13 An act authorizing Boards of Supervisors to purchase, keep up and maintain
bridges over streams dividing their respective counties.....•.. , •. .. .••. . . .. 2,';5
Took effect by publication, March 19, 1&14.
17 An act to amend section 4746 of the Code, relative to term of office of the war114-5
den of the penitentiary at Fort Madison
"
Took effect by publication, March 19, 1884.
18'An act increasing the number of Circuit Judges in the Second Judicial District
'j

I

ITo~~t:ffe~~~~iy 4', 'i88i:"

{

1~~

191An

act in relation to the Sixth Judicial Circuit of the state, subdividing \
3B
the same, providing for the appointment and election of judges of the, I ];,7
Circuit Courts therein, and defining the powers and duties thereof. ..•.•.. , {.1166
I
Took effect by publication, March 19, 1884.
20 An act w-... ,ting additional powers to certain cities of the first class, with reference to .ne improvements of streets. highways, avenues or alleys, and to pro·1
vide a system for pnrment therefor
"
I 111
Took effect by publication, March 18, 18>;4.
21 An act to regulate mines and mining, and to repeal chapter 202 of the Acts of
the Eighteenth General Assembly
"
Took effect by publication, March 20, 1884.
22 An act to amend section 1061, title IX, chapter 1, of the Code of 1873......... 270
Took effect by publication, April 2, I.~84.
23 An act to exempt from judicial sale the pension money paid to any person by
the United States government, and certain of the proceeds and accumulations
thereof..................................................•.•.... , . . •. . • 816
Took effect by publication, March 2:3, 1884.
I

I
"j44::J
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24 An act to provide for the erection and maintaining of station houses and connections at the points of intersections or crossing of two or more rail roads .... 374
Took effect by publication. March 28, 1884.
•
25 An oct granting additional powers to certain cities of the first class, with reference to the construction of sewers, and to provide for the payment of the cost
of the same, and to amend chapter 162 of the Acts of the Seventeenth General Assembly
_...........•.•..•.•••.............•...
Took effect by publication, March 28, 1884.
27 An act to repeal section 1621 of the Code of 1873 (chapter 4. title XII), and to
enact a substitute therefor, relating to a course of study for the State Agricultural College .........•••..... , •...••....•••••.•.•••••.•.•..••......... ,
Took effect July 4, 1884.
28 An act to provide for the assessment and taxation of lands within the State of
Iowa, granted to railroad companies or corporations which have become
earned but not patented
.
Took effect July 4, 1884.
45 An act to indemnify sheriffs in the service of writs of attachment. Amendatory of Code, chapter I, title XVIII.
.
Took effect July 4, 1884.
64 An act to amend section 368, chapter VII, title IV, Code of 1873, relating to the
compensation of surgeons or physicians in coroner's inquests........•......
Took effect July 4. 1884.
.
65 An act to amend chapter 74, laws of the 18th General Asssembly......•..•. (
Took effect by publication , Moreb 28, 1884.

t

lIn
470

194
792

86
261
26~

264

267
268
66 An act to amend section 1384 (chapter 2, title XI) of the Code of Iowa in relation to care for the insane. . . . . . . . . • . •. . . . . . . . . . . • . . • .• . . . . . . . . . . . . . . .. 386
Took effect July 4, 1884.
671An act to amend section 2 of chapter 156 of the laws of the Seventeenth General Assembly, as amended by chapter 193 of the laws of the Eighteenth
General Assembly in relation to the protection of game .................•.. 1021
Took effect July 4, 1884.
70 An act to provide a fund from which to pay for sheep or other domestic animals, killed or injured by dogs
409
Took effect July 4, 1884.

I

72 An act to provide for sellinz, leasing and patenting the lands belonging to the
Iowa State Agricultural College and Farm. [Amends ch. 117, acts 10th G.
A., and repeals ch, 71, acts 15th G. A.]........................ .... ...... 46H
Took'effect by publication, April 2, H384.
73 An act to amend section one, chapter one hundred and five. laws of the Nineteenth General Assembly, relating to the Institution for the Deaf and Dumb 48:3
Took effect by publication, March 29, 1884.

I

76 An act to amend section 1604, and to repeal and provide a substitute for sectionl

1

16~~~~~:t~~I~g~t.I ~.~~'.~~ ~~~.~~~~: .~.~l~~:~~ .~.~e. ~~~t~~ .o.f. ~~~ ~.t~~1

Took effect by publication, April 2, 1884.

I
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77 An act to amend section 2609 (chapter 6, title XVII) of the Code of 1873, in
relation to the truth of return of notices served on patients in hospitals for
the insane...•............. _ . . . . . . ••. • •. . . •• . . . . •• . •••. . . . •••• . • •• ••.. 699
Took effect by publication, April ;], 1884.
78 An act to prohibit the selling or !riving of fire arms to minors .............••. 1019
Took effect by publication, April 3, 1884.
79 An act to amend chapter ninety·five (95) of laws of Sixteenth General A88embly ..................•...............•.............•..•.•••.•••.•... a , 126
Took effect by publication, April 3, 1884.
80 An act to amend chapter 147 of the acts of the 19th General Assembly, relating
J 6.'3
to the bonding of county indebtedness
Took effect by publication. April 3, ~884.
/
64
93 An act to prevent gambling by means of fictitious contracts for the buying or
selling of grain or other produce on margins, and to provide a. punishment
therefor
: .•....••.....•.•....•••...•.••.•.•.•.•.•..•.••.....•.... 1015
Took effect July 4, 188,4.
94 An act relating to a. change of the place of trial of civil actions, amending section 2590of the Code of Iowa..... ••. • . . . . . . .• . . •• . •• . •• . . •• . • . . . • . . . . .. 691
Took effect July 4, 1884.
102 An act to amend section 4089 of the Code of 1873 relating to the spread of
small-pox
1017
rook effect July 4, 1884.
1m .\n act to prohibit the use of barb wire in enclosing public school grounds. [Additional to chapter 9, title XII, of the Code].. ..
..
439
rook effect July 4, 1884.

I

104 An a tt concernme bells and steam whistles on locomotives. [Additional to ch,
5, title X, of thp. Code].... ••.. .•.. .•.••... .... ...• .•.. ..•. .•.. .•.. • .... 357
Took effect July 4, 1884.
10;; .\0 act to protect all citizens in their civil and legal rights ....•••••..•.•.•.•. 1020
rook effect July 4, 1884.
10C An act to amend section 382, chapter 9, title IV, Code of Iowa, relative to the
division of town~hip8..... .... .... .... ••.• .... .... ...• ••.. •... ...••. ....
Took effect by publication, April 3, 1884.

88

115 An Ret making appropriation for the better support of the State Universit,y in
the several departments and chairs, and in aid of the income fund and for
the development of the institution. . . . . . . .. .. • . .. .. .. . • .. . • •. •. .. . . .. .. .. 4G4.
Took effect by publication, April 4, 1884.
119,An act to amend section 120 of chapter 8, title 2, Coile of 1873 (in reference to
the Executive Council), rehttinr. to the providinll of aupplies for State officere
Took effect by publication, April 4, 1884.

25

ca&eI.....
.

89

I

120,An act to authorize township tMlstees to employ attorneys in certaln
ITook effect b)' publication, April 4, 1&14.
12:~

An act to amend section 3948 of the Code. to punish the acceptance of bribes
by marshals, deputy marshals, policemen lind other police oftlc.era of cities and

I
I

towns

ITook effect .July 4, 1884.

,

I

•••••• I

I
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I
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124 An act to provide for the distribution of funds by the assignees of insolvents.. &94
Took effect July 4. 1884.
125 An act to repeal section one of chapter sixty of the acts of the Eighteenth General Assembly. in relation to the publication of the Supreme Court reports, O.
and to enact a substitute therefor..••••. '. •.•• . .•• •.•. . .•• .•.• .••. .. .. . . . v,)
Took effect July 4, 1884.
126 An act to amend section 2578. of the Code of 1873, relating to the foreclosure
of mortgages and other liens on real estate .•...•.......•......•••........ 687
Took effect July 4. 1884.
128 An act to amend section 1121, chapter 3, title IX, of the Code of 1873, relative
to the annual appropriation to the State Horticultural Society.. .• .. .. .. .... 282
Took effect July 4, 1884.
132 An act to create a Bureau of Labor Statistics. and to provide for the appoint.
me-it of a commissioner of said bureau, and tv define his duties and term of
office
442
Took effect by publication, April 5, 1884.
133 An act authorizing actions Rg'I\inst railroad companies. to be brought in the
name of the State. upon recommendation of the Board of Railroad Commis364
sioners. [Additional to Code. ch. X. title 5j
Took effect oy publication, April 8. 18S4.
134 An act to provide for the publication of the annual proceedings of the Iowa
282
Improved Stock Breeders" Association
Took effect by publication, April 8. 1884.
139 An act for Union Railway Depot. [Additional to Code, ch. X, title 5]........ 373
Took effect by publication, April 9, 1884.
142 An act to repeal sections 4013 and 4016 of the Code and to enact substitutes
t1ierefor relating' to houses of ill-fame and to prostitution, and to enact an
additiona.!provision relating to houses of ill-fame and prostitution and lewdness ...•.••••.•••.••.......••.•...•........•........•..•...••...•.•... 1011
Took effect July 4, 1884.
143 An act to amend chapter 6. title XI of the Code relating to intoxicatin g{ 1[423liquors, and to provide additional penalties for violations of the provisions
4i9
of said chapter and the amendments thereto............................ I a~~
Took effect July 4, 1884.
I 4:JU
144 An act for an appropriation for the state fish commission....•••••••••••••••. \411
Took effect by publication, April 10. 1884.
147 An act relating to sidewalks on highways. [Additional to Code, ch. 7, title 7']1 245
Took effect by publication, April 9, 188<1.
151 An act relating to parks in cities and towns and to authorize the election of
commissioners, and levy of special tax therefor. [Additiona.! to Code, ch. 10, 114
title IV.]
.
Took effect by publication, April 11, 1884.
153 An act to change the name of the reform schools to industrial schools. [Amend475
ment of Code, ch, 5. title XII.].... ..•.
Took effect by publication, April 10, 1884.
158 An act to amend section 4, chapter 47, of the acts of the Sirleenth General As·
sembly, relating to extension of cit,y limits
,
102
Took effect by publication, April11, 18&i.
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159 An Ret to repeal chapter 123 of the laws of the Sixteenth General Assembly
and chapter 87 and 173 of the laws of the Seventeenth General Assembly,
and chapter 192 of the laws of the Eighteenth General Assembly, and chapter
102 of the laws of the Nineteenth General Assembly, in relation to taXes in
aid of railroads, and to enact a substitute therefor............. •••• •••. .... 369
Took effect by publication. April 9, 1884.
162 An act to provide for the erection of monuments to deceased soldiers of the late
war...........................................................
73
Took effect July 4,1884.
163 An act to prevent accidents at railroad crossings.... .•••• • •• • . ... ••.. .••• •. .. 357
Took effect July 4, 1884.
164 An act for the protection and preservation of quail.
1021
Took effect July 4, 1884.
168 An act to regulate admission to I?ra.ctice as attorneys and counselors in the courts
47
of this state, [Repealing sections 208, 209 and ~!10 of the Code.]....
Took effect July 4, 1884.
173 An act to amend sections ten and twelve of chapter 151, laws of the Eighteenth
General Assembly.... •••• . . .. .. .. . . . . .••• •••• •••. •.• . •.•. .... .... ... . .. 458
Took effect by publication, April 10, 1884.
17;)An act to amend chapter 58, acts of the Seventeenth General Assembly.... • .. 65
Took effect by publication, April 11, 1884.
178 An act to provide for the burial of honorably discharged soldiers, sailors or
marines, who may hereafter die without leaving means sufficient to defray
funeral expenses, and to provide head-stones to mark their graves., . . .. . .. .. 73
Took effect July 4, 1884. .
17\)An act to protect subcontractors for labor performed, and material furnished for
public buildings and improvements, [Additional to ch. 100 of the acts ef the
16th General Assernbly.]
603
Took effect July 4, 1884.
.
180 An act to apportion the state into representative districts and declaring the
To~~i~ff:cffcl;eti~···· .•...•.................•...............•.. · .. ·1166

I

181 An ad in relation to the fourth judicial circuit of the state; subdividing the
same; providing for the election of circuit judges therein, and defining their

~~:e~~br;.t.~~~I.~: .. ~~~~i~~o.~~I.~ .~~'. ~~: .~t: ~~~.~~t.s.~:.t~~. ~~~~ .~.e.n.e.r~~ j l~~
Took effect July 4, 1884.
( 1166
182 An act to amend chapter 28 (Ifthe acts of the 15th General Assembly amending
section 796 of the Code of 187iJ.... .. .. . .. . . .. . . .. . .. . .. . .. .. .. .. .. . .. ... 189
Took effect July 4, 1884.
183 An a~t amending sections ~086 and 2087 of the Code of 1873, relating to the
.•..
586
assignment of non-negotiable instruments and accounts.....
Took effect July 4, 1884.
184 An act in relation to attorney's fees in partition cases of real estate. [Additional to Code, ch. 3, title XX. J.. .. .. •.. •.. .. ••.. .. .. .. .. .. .. .. .. .. .. ... 865
Took effect July 4, 1884.
18-5 An act to provide for the inspection and to regulate the sale of petroleum and
ita products, and to repeal chapter 172of the acts of the Seventeenth General
Assembly and section iJ901 of the Code
447
Took effect by publication, April 18, 1884.
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186 o\. i' act in relation to ditches, drains, levees, embankmen~ and changes in water
'COurses, ami amendatory to chapter 2, title X, of the Code....... .••••• .•.. 328
'
Took effect by publication, April 19, 1884.
1
137 An ad to change the name of the additional penitentiary at Anemosa: provide for
a matron for the female convicts thereof; to authorize the purchase of certain
.. l:,;pds; to provide for the h?use rent of the deputy warden and '.0 sen apiece
·'01 land known lIB the Old State Quarry.
[Additional to ch, 2, title XXVI, of
1

l'o~k

:rr:Ny'

p~bif~t;~~: Ap;ii'ii,'

iss!:'"

,'. 1157

188 An ac~ to regulate and provide for the construction of tile and other underground
drains through the lands of another. rAmendatory ofch. 2, title X, of the Code.] 328
Took effect by publication, April 18, 1884.
18!)'An act for the appointment of a state veterinary surgeon and defining his duties. 409
ITOOk effect by publication, April 19, 1&34.
190 An act to authori~ !",iIwlIy corporations ~o condp'!!n .lands for additional depot
grounds. [Additional to Code, ch. 5. title X. of rltllways.]......... ..•••.•. 333
Took effect by publication, API-il 18, 1884.
·191 An act making an appropriation for the state library and providing assistants
,
for the librarian' and for the com&ensation of the librarian and assistants.

I

•

~itheG~'1~r .o.f. ~~c.~~~. ~~~~..o.f.•. ~ . ~.~e.,.~~. ~~~'. ~: .~~'. ~~: ~~.~.t~ .~t: ~hje
1
\Took effect by publication. April 18, 1884.
19~IAn nct in relation to powers and duties of miyora of cities of first and second
cIF.9Q. [Additional to Code, ch. 10, title IV.l
Took effect by publication, April 18, 1884.
19:5 An act to provide for the investment of the endowment fund of the Iowa State
A!!,ricultural College and Farm, [Amendatory of Code, ch. 3, title XII.]....
Took effect by publication, April 18, 1884.

536
9«
130
469

j

( 209
194 An act to repeal sec.lions 857, 865, and 866 of the Code, and enact substitutes
211
therefor providing for semi-annual collection of taxes; also to amend sec21:1
tiODS 871, 873, 883 and 914 of the Code, and section I, of chapter 79, of the
\!14
acts of the Sixteenth General Assembly
216
by
special
provision
of
§
8
thereof,
the
second
Monday
in
No218
Takes effect,
L 234
vember, A. D. 1884.
195 An act to repeal section 4018, chapter 9, title 24, of the Code, and to enact B
substitute therefor
1012
Took effect July 4, 1884.
197 An act repealing section 304, and amending section 307, of chapter 2, title IV,
of Code, on publishing proceedings of county boards ofsupervisors.......... 74
Took effect July 4, 1884.
200 An act to promote the improvement of highways. [Additional to Code, title
j 246
VII, ch. 2; and superseding sec. 986.]
1 2'->0
Took effect July 4, 1884.

I

201 AC~d~,ttUea~I:u~~~';Jf~.~i~:~~ :~~.t~.e. ~~:~~: !~~~~~.~~.o~.s: .. ~~.~~i.~~~~~~ sss
Took effect by publication, April 23, 1884.
203
act legalizing conveyances. .. . . . . . .. . . . . .• • . •• •• •••• • •••• • • •• .••• •••• .. 555
IAn
Took effect July 4, 1&34.

INDEX.
The references are to the pages of the Supplement, not to the pages of the original
work under which the supplemental matter is placed.
Abandonment.
Of special charters by cities, 17.
Of homestead, n. 139.
Absconding Debtor.
Exemption of pension money to wife
of, 207.
Ablltractll in 'Supreme Court.
What sufficient, n. 216.
Action in Equity.
To enjoin illegal manufacture or sale of
liquors, 96.
Adjutant General.
Report of, 2.
Adminilltrators.
Removal of, from state, n. 156.
Adulteration.
Of coal or kerosene oil, punishment for,
Of110.
food, drink or medicine, prohiibited
I
,
254.
Amdavit.
To petition, what sufficient, n, 229.
Sufficiency of jurat to, n. 181, 196.
Amdavitll.
When filed become part of record, n,
191.
.
.
.
For change of venue, examination in
court upon statements in, 174.
Agency.
Of wife when abandoned by husband,
D. l.'>0.
Agricultural College.
See State AlI"ricuHural College.
Amendment.
To constitution. See Constitution.
Of demurrer, 179.
Changing nature of action not to be
stricken,
167.
Amount.
In controversy, what is, n. 232, 23.'3.
Anamolla.
Peni tentiary at, 269.•

n.

19

Animaill.
Recovery of damages for injury to, by
dogs, 89.
Diseased, regulations as to, 90.
Appeal.
From action of board of equalization, n,
43.
From action as to drains across right of
way of railroads, 66.
From fence viewers, Dot allowed, n. 92.
Argument.
On appeal, failure to file, n. 219.
Of petition for rehearing, 220.
Allllignee.
In bankruptcy may Ime to set aside conveyance, n. 223.
Allllellllment.
Of sewerage tax, notice of, n. 29.
AIlBellllorll.
In townships containing city or town,
16.
In cities and towns, election, number
and duties of, 16.
To list dogs, 88.
Allaignment of Mortgage.
Recording ot, n. 135.
Foreclosure after, n, 226.
Aaaignment of Judgment•.
Recording of, n. 13.'3.
Aaaignment for Benefit of Creditora.
Distribution of unclaimed dividends,
144.
Preferred claim for personal services, 144.
Aaylum for Feeble-minded Children.
Change of name of, 123.
Attachment.
Levy, notice to officer of ownership, indemnifying bond, 199.
Care of property seized under, n. 199.
Exemption of sewing machine from, 207.
Exemption of pension money frOID, 207.
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Attorney's Pee.
In cases to enforce orders of railroad
commissioners, 76.
Part of cost, n. 193.
In partition, 22~.
Attorneys and Counselors.
Admission of, 8.
Attorneys.
Employment of. ny county, n. 8.
Employment of, by township trustees;
l;j.

Attorney-General.
To institute actions to enforce orders
of railroad coanuissioners, 76.
Ballot.
How construed, 10.
Banks.
Liability of stockholders in, n. 60.
Bar Docket.
Not part of record, n. 186.
Barb Wire Pences.
About school houses, prohibited, 129.
Bigamy.
Husband or wife witness against the
other in, n. 236.
Bills and Notes.
Negotiation of, by endorsement, does
not waive landlord's lien, n. 141.
Endorsement of, does not waive mechanic's lien, n. 14.5,
Sale of, on execution, n, 171.
Board of Dir3ctors of School Districts.
Setting out of shade trees by, 129.
'1'0 remove barb wire fence, 129.
Insurance of school property by, 129.
Board of Health.
May adopt oil-tester, 10~.
.
Fees of clerk m connection WIth, 11.5.
Printing and distribution of reports of,
2.
Board of Examiners.
Of teachers, 116.
Board of Supervisors.
May appropriate insurance money to rebuild public buildings, 11.
Levy of tax by, to aid in construction
of bridges, 1 2 . .
.
Provisions by, for burial of soldiers and
sailors, 13.
Publication of proceedings of, 14.
Levy of taxes for drainage by, 64.
May make appropriation for soldiers'
monument. 13.
May levy road taxes, 54.. .
Notice to railway of taxes In aid of, 80.
To levy tax on dogs, 88.
To bear claims for damages by dogs,
89.
Compensation of, 244.

Boards of Trustees. etc,
Reports of', 2.
Bodies.
What may be delivered for dissection,

2;-':3.

Bond.
Indemnifying, in attachment, 199.
Bonds.
Of city for improvement of streets, 24.
Of county for drainage, 64.
Boundaries.
Of independent districts, 132.
Boys.
Employment of, in mines, 105.
Branding.
Of coal oil, 107-111.
Brioges.
Cities, towns and townships may assist
in construction of, 12.
Liability of county for, n, 11.
Purchase of', by county, -57.
Liens of sub-contractors on, 148.
Bucket Shops.
•
Business of, prohibited, 25:J.
Bureau of Labor Statistics.
General provisions, 100.
Burial.
Of soldiers and sailors at expense of
county, 13.
Burden of Proof.
In criminal cases. n, 264.
Of criminal act in civil cases, n, 2G4.
In bastardy cases, n. 268.
Butter.
Adulteration of, prohibited, 255.
Calendar.
Of judge, not a record, n. 7.
Certi fioa teo
Of lands under land grant, n. 2.
Of acknowledgment, amendment of,
n.l;36.
Granted to teachers by state board of
examiners, 116.
Of judge to evidence in equitable action,
185.
Change of Venue.
From superior court of city, 35.
On appeal in condemnation proceedings, 69.
Counter affidavits on application for,
174.
In garnishment, n, 202.
In action of replevin, n. 222.
Character.
Of witness, impeachment by proof of,
n.237.
Cheese.
Of skimmed milk branded, 2.55.
Adulteration of, prohibited, 255.
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Chief of Police.
Marshal to act as, 34.
Children.
Custody of, RS affected by foreign divorce, n. 152.
Feeble-minded, institution for, 123.
Chimneys.
Powers of city as to, 19.
Churches.
Action of, not reviewable by courts, n.60.
Circuit Courts.
In districts having two circuits, 4.
Election of judges of, in districts having
two circuits, :17.
Election of additional judges of, 88.
Circuit Judge.
Additional, election of, 38.
Cities.
Under special chatter, provisions for extension of limits of, 17.
Abandoning special charters, officers
and ordinances of, 17.
Additional powers given to, 19.
Fund to be raised hy, for paving. 21.
Power of in improvement of streets, 22.
Bonds of, for improvement of streets, 2!.
Not liable for failure to furnish water to
extinguish fi re, 1\. 28.
Levy and collection of sewer tax in, 29.
Mayor of, to sign ordinances, a;~.
Election of alderman at large in, 33.
May erect jails, 84.
Appointment of marshals in, 34.
Cities and Towns.
May assist in construction of bridges, 12.
Assessors in, election, number and duties of, 16.
Changing names of, 17.
.
Judicial notice of county in which situated, n, 17.
Liability of, for damage from surface
water, n. 21.
May procure and donate depot grounds,
26.
Management and improvement of parks
in, 27.
Publication of ordinance of, 30.
Labor on highways Ill, 31.
Taxes in, for road purposes, 32.
Taxes by, in aid ot railways, 77.
Laying railway tracks in streets of, to
connect with union depot, 83.
Civil Rights.
Guaranteed, 2~6.
Clerks of the House.
Compensation of, 1.
Clerks of Committees.
Of Senate or House, compensation of, 1.
Clerks of Courts.
To pay unclaimed f~e9 into trell:8nry,2~1.
Feed for services m connection With
board of health, 115.
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Clerk of Supreme Court.
Deputy, salary of, 241.
Club Houses.
For sale of liquors prohibited, 97.
Coal Oil.
Inspection of, 107.
Coal Mines.
Inspection of, 101-107.
Collateral Security.
Waives mechanic's.lien, when, n. 145.
Commissioner of Bureau of Labor
Statistics, 100.
Commissioners of Pharmacy.
Report of, 2.
Committee to visit Hospital for Insane.
Report of, 2.
Common Carriers.
Penalty against, for unlawfully transporting liquors, 97.
Compensation.
Of officers and employes of General Assembly, 1.
Of physician attending inq~est, ~5.
Of public officer, offer to refund If elected, bribery, n. 40.
Of township trustees and clerks for
services as to highways, 56.
Of state veterinary surgeon, 90.
Of county clerk for services with the
board of health, IIZl.
Of state Iibranan, 240.
Of deputy clerk of supreme court, 241.
Of sheri tf. 242.
Of board of supervisors, 244.
Congress.
Election of representatives in, 39.
Conneotions.
With water and gas pipes and sewers.
19.
Constitution.
Submission of amendments to, 276.
Prohibitorv amendment to, 274.
Striking ""free white" from, 274.
Amendment of, entry of, on journals, as
evidence, n. 1.
Contempt.
Punishment of in violating decree en'
forcing orders of railroad commiesioners, 76.
In violation of injunction restrainin-:
illegal manufacture or sale of liquor-.
96.
Contraot.
For printing, 240.
For buying' 01' selling on margin, 25:3Coronor.
May deliver dead body for dissection,
when, 2;)3.

292

BUPPLEMENT-I~DEX.

Cor:>ner's Inq1;lest.
Fees of physician or surgeon at, 15.
Corporations.
Railway, limit of indebtedness of, 58.
Ecclesiastical. action of, not reviewa.ble
by courts, n. tiO.
To build union depots, 83.
Counsel.
Employment of, by county, n. 8.
County.
Rebuililing public buildings of, with insurance money, II.
Liability of, for negligence, n. 11.
Purcha-e by, of toll bridges over streams
dividing, 57.
Bonds for drainage 64.
C:>unty Superintendent.
To report number of feeble-minded
children, 124.
To require planting of shade trees, 129.
County Treasurer.
Calls by, for payment of warrants to
stop interest, 15.
Estopped from showing embezzlement,
39.
Compensation of, for collecting highway taxes, 56.
To keel?.dog ta;x: as separate fund, 89.
To certify unclaimed fees, 245.
Course of Study.
. It I Coil
123
At S
, ta te Agncu ura
ege,' •
Crossing~ of Rai~ways.
Stoppmg of trams at, 75.
Curative Acts.
Validity of, n. 274.
Curators of Historical Society.
Report of, 2.
Damages.
For location of underground drain, 66.
From injuries by dogs, payment of, 89.
For diseased stock destroyed, 91,
Demand.
When necessary, n. 168.
Demurrer.
A,rnendment of, n. 179.
DentIstry.
Hegulations of practice of, 113, 114.
Depot Grounds.
For railways, donation of by city or
town 2(j.
Conden:.nation of lands for 67
Depots
' .
.' 83
U 1Il0n, "
At intersections of railways, 84.
C
t
D
t Cle k of Supre
epu y
r
me our.
Salary of, 241.
Deputy Oil Inspeotor.
Appointment and duties of, 108-111.

Diphtheria.
Transportation of person infected with,
prohibited, 254.
Diseases.
Among animals, duties of veterinary
surgeon as to, 90.
Dissection.
Dead bodies for, 253.
Districts, Judicial.
Division of, into circuits, 4.
Additional circuit judges in, 38.
List of, 270.
Districts, Congressional.
List of, 271.
Districts, Senatorial.
~ist of, 272.

I

Dirtr~ots, R~epresentative.
L~st of, 212.

Ditches.
Statute of limitations altainst injury
from, n. 16~.
.
Location of, upon highways, 63.
Division Line.
Adverse possession to, n. 170.
Dogs.
Listing and taxation of. 88.
Liability of owner'! of, 89.
D
k
oor eepers.
.
Of senate or house, compensation of, 1.
Dower.
Release of, not sufficient conveyance of
homestead, n, 137.
Drainage.
Underground, 65.
Taxes and bonds for, 64.
Drains.
Levees, and changes in watercourses, 6:3.
Underground, construction of, 65.
Election.
Special, to vote upon amendments to
constitution, 276.
Construction of ballot at, n. 10. .
VOl~. at, as to taxes to construct bridges,
Payment of expense for polling places,
n. 17.
In cities abandoning special charter,
17.
To vote upon proposed change of name
of city or town, 18.
To determine question of donating
depot grounds by city or town, 26.
To fill vacancy in officesof incorporated
tow ;)2
Of . n'-t .' d
37 38
circui JU ges,
, .
Of representatives in congress, 39.
Submission of question as to rate of
county tax at, 40.
As to taxes in aid of railways, 77.
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Endorsement.
Of payment as removal of bar, n, 17l.
Engines.
Signals to be given at crossings, 75.
Error without prejudice.
In exclusion of evidence, n. 184.
Examples of, n, 192.
Estates of Decedents.
Claim against, for mechanic's lien, n .
146.
Estoppel.
Dot's not apply in criminal prosecutions,
n."250.
Evidence.
Reputation of house ofill fame, as, 253.
Examination.
For license to practice dentistry, 113.
Uf teachers, state board of, 116.
Execution.
Exemption of pension money, 207.
Of sewing machines, 207.
Sale after expiration of, n, 233.
Executive Council.
Levy of railroad taxes by, 76.
Exemption.
Of pension money, 207.
Of sewing machine, 207.
Expenditures.
Of public money, reports of, 2.
Express Company.
Penalty against, for unlawfully transporting liquors, 97.
Fee Bill.
Issuance of, n. 198.
Fees.
Of physician attending inquest, 15.
Unclaimed, to be paid into treasury,
241,245.
Attorneys, see a.ttorneys' fees.
Peeble-minded Children.
Institution for, 123.
Fences.
About school houses not to be of barb
wire, 129.
Pence Viewers.
Appeal from not allowed, n, 92.
Pin ding of Pact.
Judgment upon, on appeal, n. 219.
Fire Arms.
Sale of, to minors prohibited, 256.
Fire Escapes.
Cities may require, 19.
Fireworks.
Power of cities to prohibit, 19.
Pires.
Power of cities to prevent, 19.
Fiscal Term.
Ends when, 2.
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Pish.
Preservation of, in lakes, 257.
Fish Commission.
Appropriation for, 'si,
Pood.
Adulteration of, punished, 254.
Forfeiture.
Of taxes in aid of railway, SO.
.E'raudnlent Conveyances.
When transfer to wife, deemed, n.149.
Funeral Expenses.
Of soldiers and sailors, 13.
Homestead not liable for, n, 140.
Purchase of tombstone as part of, n.
159.
Gambling.
In options or margins, punished, 253.
Game.
Preservation of quail, 256.
General Assembly.
Compensation of officers and employes
of, l.
Journals of, as evidence, n. 1,3.
Girls' Department.
Of state reform school, 126, 127.
Glucose.
Adulteration of syrup or sugar with,
prohibited, 255.
Governor.
.
Reports of officers, boards, etc.. to, 2.
Publication of message and address of,
3.
Appointment of veterinary surgeon by,
89.
"
Appointment of commissioner of labor
statistics by, 100.
Appointment of inspector of mines by,
10l.
Gran ts of Lands.
Lists of lands under, l.
Guardian.
Of property of non-resident idiot or lunatic, appointment of, 153.
.
Of non-resident idiot or lunatic, foreign,
appointment of, 154.
Head of a Family.
Who deemed, n. 157.
Highways.
Construction of sidewalks upon, 53.
Taxes for, 55.
Weeds in, destruction of, 55.
Labor upon, 56.
Location of public ditches, 63.
Outlet of drains upon, 66.
To school houses, appropriation of contingent fund for, n. 1;~O. .
..
Injunction against openmg of, n. 2~S.
Historical Society.
Report of, 2.

•
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Homestead.
Not exempt from attachment for 0.1·
imony, n. 151.
Purchased with pension money exemption of, 207.
'
Horse Raoing.
At agricultural fairs not illegal, n. 60.
Hospital {or the Insane,
Rcport of visiting committee 2.
Additional, 87.
'
Service of notice upon patient in, 177.
House.
Compensation of officers of, 1.
House of III Fame.
Kel'ping of, punished, 2.52.
Hesorting to, punished, 252.
Imprisonmen t.
For violation of liquor laws, extent of
95.
'
Imprcwemen t.
Of streets in cities, 22.
Incorporated Towns.
Vacancy in office in, how filled,32.
Indemnifying Bond.
In cases of attachment, 199.
Independent Districts.
Houndaries of, 132.
Industrial Schools.
Reform schools designated as, 126.
Infected Person:
Transportation of, prohibited, 254.
Injunction.
To enforce obedience to orders of railroad commissioners, 76.
To restrain illegal manufacture of liquors, and violation of, 96.
Inns.
Equal privileges in, 256.
Inquest.
Fees of physician 'or surgeon at, 15.
InSOlvents.
Assignment of, preferred claim for servo
in>s,lH.
Inspection.
Of'coal oil, 107.
Inspector of Mines.
Report of, 2.
Appointment, duties, etc. of, 101-107.
Inspector of Oila.
Appointment, duties, etc., of, 107-111.
Institution for Feeble·mlnded Chil·
dren.
General provisions, 123.
Instructions.
Justice of the peace caanct give, n, 232.
Insuranoe.
Annual Report on, still required, 2.

InBurance. -r-Continued,
On public buildings, use of, in rebuilding, 11.
Agamst lightning, hail, etc., 61.
Life, distribution of proceeds of, n, 62.
Interest.
On county warrants, to stop after call, 15.
Intoxicating Liquors.
Manufacture of, prohibited, 93.
Sale.of, without permit, 95.
Owning or keeping with intent to sell,
punished, 95. Defined,98.
Prohibition of sale of, 274.
Jails.
In cities, 34.
Jailer.
Dwelling for, 243.
Janitors.
Of senate or house, compensation of, 1.
Journals.
Of general assembly as evidence, n. I, 3.
Judge.
Calendar of, not a record, n, 7.
Judges of Circuit Courts.
In districts having two circuit." duties,
etc., election, 4, 37.
Additional, 5, 38.
Judgments.
In superior courts of cities. 36.
Against city or county, penalty on taxes
levied for, 45.
Recording of, assignment of, n. 13.':!.
In supreme court upon trial de 110(10, n,
219.
Judicial Sale.
Sale hy assignee of insol vent deemed,
n.145.
Juries.
In justices' courts, justice cannot instruct, n. 2:32.
Juriadiction.
Want of, may be first raised on appeal,
n.219.
Jurora.
In superior court of city, 36.
Unclaimed fees of, paid into treasury,
241,245.
Jury Trial.
In proceedings to contest will, n. 156.
Juatloes of the Peace.
Indemnifying bond in attachments before, 199.
.
To pay unclnimed fees into treQllury, 245.
Cannot instruct jury, n, 232.
Iteroaene.
Inspection of, 107-111.
Labor Stat1stiol.
Bureau of, 100.

..

.
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Land Grants.
Lists of lands under, 1.
Taxation of,:l:1.
Law Department.
Of State University, examination of
graduates of, 8.
-Law School.
Admission of students of, 8.
Lease of Agricultural College Landa.
Provisions for, ] 18.
Taxation of, 122.
Legalizing Aata.
validity of, n. 274.
Levees.
Provisions as to, 62, 63.

Militia.
Appropriation for, 58.
Mine Inspector.
Report of, 2.
Mines and Mining.
General provisions, 101-107.
Minors.
Employment of in mines, lOr-.
Judgment for costs against, n. 197.
Sale of fire arms to, prohibited, 256.
Misdemeanor.
Injuring trees or shrnbs in park, deemed, 27.
Injury to sidewalks upon highways,
deemed, 54.
Resisting veterinary surgeon.deemed, 90.
Levy.
Manufacture of intoxicating liquors,
d
d 93
Of tax to aid in construction of bridge,
12.
eemeu,
.
Of road taxes, 54.
Mischief to, or neglizence in connection
with mines, deemed, 105-107.
Levy of Attaahment.
Selling uninspected oil, deemed, 109.
Notice to officerof ownership, bond, 199.
In use of uninspected oil, 109.
What constitutes, n. 199.
In failing to prosecute violations of law
Ltcense.
for inspections of coal oil, 110.
Required by city of foreign merchants,
Interference with railroad property,
deemed, 249.
unconstitutional, n. 19.
To sell liquor, uot a contract, n. 20.
Denial of civil rights, deemed, 256.
McClain'a Annotated Statutea.
Mortgage.
As evidence, 270.
Chattel, description in, n. 134.
Mail Carriers.
Chattel, sale of equity of redemption in,
Of senate or house, compensation of, 1.
Manufacture.
Of intoxicating liquors, regulations M
to, 93,94.
Manufaatorlea.
Regulation of, by cities, 19.
Margina.
Gambling in, punished, 253.
Marahal.
Of cities, app9intment of, 34.
Matron.
Of woman's department at penitentiary,
269.
Mayors.
Of citie~ to si~n ordinances, 33.
Of cities, appointment of marsha] by,

Ve~d~~ lien, merged in,

n. 135.
Assignment of, recording, n. 1;~,j.
When constitutes part of assignment, n,
144.
Subjection of widow's dower to, n, InO.
Appointment of receiver under, n. 197.
Money.
Paid for use of another, interest on, n,
142.
Month.
How computed, n. 1.
Monument.
To soldiera, erection of by county, 13.
Mutu~l Aid AaaoalatioDs.
Nature of, n. 61.
Names.
34.
Of citles and towns, chnnge of, 17.
Meohanio's Lien.
National Banka.
Of sub-contractors on public buildings
Taxation of, n, 42.
or bridges, 14!:l.
Negllsenoe.
Medioine.
In construction of works of pu bllc jill'
. Adulteration of, pnniahed, 2:';4.
provement, county not liable for.n.Ll.
Mosaage.
Notary Publio.
Of ~overnor, printing and distribution
Amendment of CDrtific~\te of acknowlof, 3.
edgment by, n, 1;;0.
Measengers.
. . Nulsanoe,
Of general asaambly, ccmpensution of,
Building and contents used for lIlega!
Mileags.
manuft\cturll or .iUs of liquon, deem'
Of IUperVaors, 244.
ed, I/O.

1'1
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Officer.
Levying: attachment, may require indemnifying bond, when, 199.
Public; offer of, to refund compensabon if elected, bribery, n, 40.
Officers.
Of cities abandoning special charters
1~
,
In incorporated towns appointment of
~ fill vacancies, 32. '
Of general assembly, compensation
of, 1.
Oil.
I nspection of. 107-111.
Oleomargarine.
Adulteration with, prohibited, 255.
Options.
Gambling in, punished, 253.
Ordinances.
Of city which abandons special charter
1~
,
And resolutions of city to be signed by
mayor,33.
Of city or town, publication of, 30.
Original Notice.
Service of, upon patient in hospital for
maane,177.
.
Overflowed Lands.
Drainage of, 64.
Paper Folders.
Of general assembly, compensation of, 1.
Park Commillllioners.
Powers and duties of, 27.
Parks.
Management of and taxation for,"27.
Partition.
Attorney's fees in, 225.
Partner.
Pro!?is~ by. to assume former debts, not
within statute of frauds, n. 238.
Partnership.
Action against, before justice of the
peace, n, 231. .
Patent.
'Ilb Agricultural College lands, 119.
Paving Fund.
Provisions for raising, 21.
Pawnbrokers.
Cities may license and tax, 19.
Peace Officer.
Duty of, to give evidence as to violation
of liquor laws, 97.
Duty of, to assist veterinary surgeon, 90.
Peniten tiary.
At Anamosa, 269.
Pension Money.
Exemption of, 207.

Pensioner.
Exemption of pension and homestead
to, 207.
Permits.
For manufacture or sale of liquors
regulations as to, 94-97.
'
Petition.
For rehearing, presentation and argument of, 220.
Pharmacists.
Rene-:val of certificates of, 111.
F<,Jrfel~ure of r~gistration of, 111.
VJOhl.tJOn of liquor law by punished
112.
"
Pharmacy.
Report of commissioners of, 2.
Physicians.
1<)es of, when attending inquest, 15.
Cities may license and tax, 19.
Pistols.
Sale of to minors, prohibited, 256.
Pledge.
Larceny of, n. 249.
Polls.
Payment of expense for, n. 17.
Poor Convict.
Liberation uf, from imprisonment for
violation of liquor laws, 95.
Postmaster.
Of senate or house, compensation of, 1.
Practice of Dentistry.
Regulation of, 113, 114.
Printing.
And distribution of reports of officers
boards, etc., 3.
'
Proceedings.
Of board of supervisors, publication of
14.
'
Of .Stockbreeder's Association, publicabon of, 61.
Prohibitory Amendment.
To constitution, 274.
Prosecutions.
For violation of fish laws, 257.
Publlc Bulldings. .
Of county, rebuilding of, with insurance
money, 11.
Liens of sub-contractors on, 148.
Publlc Lands.
Entry of, for homestead, n. 137.
Publlc Printing.
Of letter-heads, etc., by contract, 240.
Publication.
Of reports of officers, boards, etc., 3.
Of reports of supreme court, 3.
Of proceedings of board of supervisors.
14.
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Of proceedings of Stoekbreeders' Association, 61.
Quail.
Preservation of, 256.
Quarantine.
Against diseased animals, 90.
QUitclaim Deed.
Gives color of title, II. 169.
Railway Corporation.
Limit of indebtedness of, 58.
Railway Crossings.
Stopping trains at, 75.
Depots at, 84.
Railway Property.
Interference with, punished, 248.
Railway Commissioners.
Proceedings of, as to taking land for
depot grounds, 67.
Enforcement of orders and regulations
of,76.
May order depots at railway intersections,84.
Railways.
Tracks of, on streets of city, n. 20.
.Tracks of, in city streets, paving, etc.,
25.
Donation of depot grounds to, hy city or
town, 26.
Taxation of lands granted to, 41.
Right of way over levee, 63.
Drains across rights of way of, 66.
Signals by, at crossings, 75.
Stopping of trains of, at railway crossings, 75.
Levy of taxes on, 76.
Taxes in aid of, 77.
Cancellation of taxes in aid of, 82.
Building of union depots by, 83.
Depots at intersections of, 84.
USlDg union depot, liability of, 84..
Penalty for unlawfully transporting liquors, 97.
Records.
Lost, substitution of, n, 7.
Redemption.
Who may make, n. 47.
Of agricultural college lands from tax
sale, 12'2.
Reform Schools.
Change of name of, 126.
Girls' department of, 126.
Registration.
Of pharmacists, forfeiture of, 111.
Rehearing.
Petition for, 220.
Remonstrance.
Against division of township, 15.
Replevin.
For property acquired under Sunday
contract, 2.58.
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Report.
Of stockbreeders' association, publication and distribution of, 61.
Of veterinary surgeon, 90.
Of commissioner of labor statistics, 100.
Of testimony considered a part of record, n. 191.
Reports.
. Of various officers, boards, commissioners and institutions, publication and
distribution of, 2~
Reports of Supreme Court.
Publication of, 3.
Reporter of Supreme Court.
Supplies for office of, 2.
Publication of reports by, 3.
Representatives in Congre,s.
Election of, 39.
Reputation.
Of witness, impeachment by proof of
n.237.
"
Residence.
County of. in actions before justice of
the peace, n, 231.
What sufficient to entitle to vote, II.
274.
Return.
Of writ, evidence of, n. 204.
Revolvers.
Sale of, to minors, prohibited, 256.
Road Districts.
Consolidation of, 55.
Road Supervisor.
Compensation of, 57.
Road Taxes.
Liability of property in cities and towns
for, .:~2.
Levy of, 54.
Rules of Court.
As to time of pleading, n. 195.
Salary.
Of state librarian, 240.
Of deputy clerk of supreme court, 241.
Of sheriff, 243.
Sale.
•
Of agricultural college lands, 119.
After expiration of execution, n. 2::13.
Of adulterations, prohibited, 254.
Scarlet Fever.
Transportation of person infected with,
prohibited, 254.
School Houses.
Setting out of shade trees near, 129.
Barb wire fences around.prohibited.Izs.
Insurance of, 129.
Seamstress.
Exemption of sewing machine to, 207.
Secretary of Senate.
Compensation of, 1.
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Secretary of State.
Distribution of reports by, 3.
To let printing ot letter heads, etc., by
contract. 2.10.
Secretary of Sohool Distriot.
To report number of shade trees, 130.
Senate.
Com pensation of officers of, 1.
Sergean t-at- Arms.
Of senate or bOUiC, compensation of, 1.
Service of Notice.
Upon patient in hospital for insane, 177.
Sewer.
Tax, levy and enforcement of, 29.
Sewing Machines.
Exemption of, 207.
Shade Trees.
Setting out of, by school directors, 129.
Sheep.
Reco~ry of dauiages for injury to by
dogs, 89.
Sheriff.
Compensation of, 242.
Shorthand Report.
A part of record, n. 191.
Sidewalks.
CPOI1 highways, construction of, 53.
Signals.
At railway crossings, 75.
Slander.
Exemplary damages for, n. 16.~.
Slaughter-houses.
Power of city to regulate, 19.
Small-pox.
Tramportation of person infected with
,
24.
Soldiers.
Erection by count.y of monument to, 13.
Funeral expenses of, 13.
Spearing Fish.
In lakes, prohibiteJ when, 257.
State ASrioultural College.
Report of trustees of, 2.
Trustees of, 118.
~ale or leuse of land of, 118.
Funds of, how managed, 120.
Lands, taxation of !C:lSC in, 122.
COUTSI' of stl;(ly at., 12:J.
Sta til Board of I1xanliners.
If neral provsio B. 116.
State Board of Health.
Printing ami d.stribution of reports of,
2.
Veterinary surgeon to be 0. member of,
!)I).

State Historical Society.
Entitled to reports, 3.
Report of, 2.
State Librarian.
Salary of, 240.
Report of, 2.
State Oil Inspector.
Appointment, duties, etc., 107-111.
State Reform Sohool.
Appropriation for support of girls in,
127.
Chang-e of name of, 126.
State University.
Additional annual appropriation to,
117.
State Veterinary Surgeon.
Appointment, duties and compensation
of, 89.
Station Houses.
Atintersections of railways, 84.
Stationery.
For use of general assembly, 1.
Statistics.
Bureau of labor, 100.
Statute of Limitations.
Does not run against right of dower not
yet vested, n, 160.
Steam Boilers.
Inspection of, 19.
Stenographer'. Report.
Of testimony, a part of record, n. 191.
Stock.
Diseased. 'power of veterinary surgeon M
to, 90.
: Stock of Railways.
I
Issued for taxes in aid of, 79.
, Stcckbreeder.' Assooiation.
Publication of proceedings of, 61.
Stockholders.
Liability of, for debts of bank, n. 60.
Street Railway•.
Track of, paving, etc., 2·5.
Streets.
Vacation of, for depot grounds, 26.
Labor upon, 31.
Sub.oontraotor•.
Liens of, on public buildings or bridlleB,
148.
Sugar.
Adulteration of, prohibited, 2:>5.
Submi.sion.
Of constitutional amendments, 276.
Superlntsndllnt of Publio In.truo·
tlOI1.

Report of, 2.
To make rlllPR for in-pcction of oil, 111.
Superintendent of Weather Sorvioll.
State Certiflcatll.
RePOl·t of, 2.
To teach, 116.
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Superintenden. of Highways.
Employment of, 5\ 56.
Superintendent of Institution for
Feeble-minded Children.
Appointment, etc., 124.
Superior Court•.
In cities, 35.
Supervisor•.
County, compensation of, 244.
Supreme Court.
Admission of attorneys by, 8.
Surface Water.
Liability of city for damaged from, n. 21.
Surgeon.
Veterinary, appointment, duties and
compensation of, 89.
Syrup.
Adulteration of, prohibited, 255.
Taxation.
In cities and towns for road purposes, 32.
Of lands granted to railroads, 41.
Of agricultural college lands, 119.
Of lease in agricultural college lands,
122.
Taxes.
To uid in construction of bridges, 12.
In aid of railroads, township trustees
may employ attorney in litigation
about, 15.
By city for .paving fund, 21.
For improvement of streets in cities, 22.
For parks in cities and towns, 27.
For sewers, 29.
Sewer, sale for, 29.
For county revenue, limit as to rate of,

299

Townshlp.-COlltilllurl.
Election of assessor in, when containinz
city or town, 16.
"
Remonstrances aguinst division of 15.
Taxes by, in aid of'railways, 77. '
Township Clerk.
Compensation of, as to highway fund

56.

'

Townllhip Trustees.
Employment ot' attorney by. 15.
May levy tax to pay same, 16.
Con~olidation of road districts by, 55.
Dulles of, as to highways, 5.5, 56.
Location of underground drains by, 65.
Toy Pistoill.
Sale of, to minors, prohibited, 256.
Transportation.
Of infected persons prohibited, 254.
Trees.
I,n highway, to be preserved, n, 57.
Setting out of, by school directors, 129.
Trustees of Inlltltutlon for Feebleminded Children.
Duties, ete., of, 124.
Trustees or State Agricultural College.
Appointment, etc., of, 118.
Investment of funds by, 120.
Trustees of State Institutions.
Report of, 2.
Undertaker.
May deliver dea.d body for dissection,
when, 25:3.
Union Rallway Depots, 83.
Usury.
40.
In confession of judgment, n. 196.
Semi-annual payment of, 44.
To pay judgments on city or county, Vacancy.
penalty on, 45.
In offices of incorporated towns, how
Recovery of, from party recovering
filled, H2.
land, n. 45.
Vendor's Lien.
Fer county road fund, 54.
Merger of, in mortgage, n. 135.
On railways, levy and payment of, 76.
Venue.
In aid of railways, 77.
In action of replevin, n. 2"22.
In aid of railways, cancellation of, 82.
In larceny, n. ~49.
Telephone Line.
Of prosecution for violation of fish laws,
Con.struction of, over private property,
257.
ss.
Verdict.
Tenant in Common.
General, right to, n. 190.
Redemption from tax sale by, n, 47.
Verification.
Homestead interest of, n, 139.
What sufficient, n, 229.
Has not adverse possession, n. 169.
Veterinary Surgeon.
Theaters.
Appointment, duties and compensation
Equal privileges in, 256.
of,89.
Toll Bridges.
Veto.
Over streams dividing counties, 57.
Of ordinance or resolution by mayor,
Tombstones.
33.
Purchase of, by executor, n. 1.59.
Visiting Committee.
Township.
To hospital for insane, report of, 2.
May assist in construction of bridges, 12.

•
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Weeds.
Warden.
Of penitentiary, report of, 2.
On highways, destruction of, 55.
Weighing.
Warrants.
County, calls of, to stop interest, 15.
Of coal from mines, 106.
Witnesses.
Watercourses.
Before commissioner of labor statistics,
Powers of city as to, 19.
101.
Changes in, 63.
Limitation of number of, n. 187.
On boundary between adjoining owners,
Absence of, ground for new trial. n. 193.
drainage into, 65.
Unclaimed fees of, paid into treasury,
Weather Service.
241, 245.
Report of superintendent of, 2.

,

